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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Fund to Keep America #1
Frank Trotta, Jr., as treasurer MUR 1872

Lewis E. Lehrman

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session of October 8,

1985, do hereby certify that the Commission decided by a

vote of 5-0 to take the following actions in MUR 1872:
1 Find no probable cause to believe that the
Fund to Keep America #1 and Frank Trotta, Jr.,
as treasurer, violated 2 U.S.C. § 434(b).

Find no probable cause to believe that Lewis
E. Lehrman violated 2 U.S.C. § 44la(a) (1) (C).

Find no probable cause to believe that the
Fund to Keep America #1 and Frank Trotta, Jr.
as treasurer, violated 2 U.S.C. § 44la(f).

Approve the letters attached to the General
Counsel's report dated October 1, 1985.

5% Close the file.

Commissioners Aikens, Elliott, Josefiak, Mcbonald,
and McGarry voted affirmatively for the decision.

Commissioner Harris was not present.

Attest:

Cal’ ¢ 1754 Locr Z)W

Date Marjorie W. Emmons
Secretary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

October 11, 1985

Frank Trotta, Jr., Esquire
24 North Avenue
New Rochelle, New York 10805

Re: MUR 1872
Fund to Keep America #1
Frank Trotta, Jr., as treasurer

Dear Mr. Trotta:

This is to advise you that after an investigation was
conducted, the Commission concluded on October 8 , 1985,
that there is no probable cause to believe that the Fund to Keep
America #1 and you, as treasurer, violated the Act. Accordingly
the file in this matter, numbered MUR 1872, has been closed.

This matter will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record, please do so within 10 days.

If you have any questions, contact Jonathan Levin, the
attorney assigned to handle this matter, a 202)523-4000.

es N> Ste€le
General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D (20463

October 11, 1985

C. Michael Deese, Esquire
Webster, Chamberlain & Bean
1747 Pennsylvania Avenue, N.W.
Suite 1000

Washington, D.C. 20006

Re: MUR 1872
Lewis E., Lehrman

Dear Mr. Deese:

This is to advise you that after an investigation was
conducted, the Commission concluded on October 8 r 1985,
that there is no probable cause to believe that your client,
Lewis E. Lehrman, violated the Act. Accordingly the file in this
matter, numbered MUR 1872, has been closed. This matter will
become part of the public record within 30 days. Should you wish
to submit any factual or legal materials to appear on the public
record, please do so within 10 days.

If you have any questions, contact Jonathan Levin, the
attorney assigned to handle this matter, at (202)523-4000.

eele
General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D € 20463

C. Michael Deese, Esquire
Webster, Chamberlain & Bean
1747 Pennsylvania Avenue, N.W.
Suite 1000

Washington, D.C. 20006

Re: MUR 1872
Lewis E. Lehrman

Dear Mr. Deese:

This is to advise you that after an investigation was
conducted, the Commission concluded on » 1985,
that there is no probable cause to believe that your client,
Lewis E. Lehrman, violated the Act. Accordingly the file in this
matter, numbered MUR 1872, has been closed. This matter will
become part of the public record within 30 days. Should you wish
to submit any factual or legal materials to appear on the public
record, please do so within 10 days.

If you have any questions, contact Jonathan Levin, the
attorney assigned to handle this matter, at (202)523-4000.

Sincerely,

Charles N. Steele
General Counsel




FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20463

Frank Trotta, Jr., Esquire
24 North Avenue
New Rochelle, New York 10805

Re: MUR 1872
Fund to Keep America #1
Frank Trotta, Jr., as treasurer

Dear Mr. Trotta:

This is to advise you that after an investigation was
conducted, the Commission concluded on » 1985,
that there is no probable cause to believe that the Fund to Keep
America #l1 and you, as treasurer, violated the Act. Accordingly
the file in this matter, numbered MUR 1872, has been closed.

This matter will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record, please do so within 10 days.

If you have any questions, contact Jonathan Levin, the
attorney assigned to handle this matter, at (202)523-4000.

Sincerely,

Charles N. Steele
General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

MEMORANDUM

TO: Office of the Commission Secretary

FROM: Office of General Counsel!.d

DATE October 2, 1985

SUBJECT: MUR 1872 - General Counsel's Report

The attached is submitted as an Agenda document

for the Commission Meeting of October 8, 1985

Open Session

Closed Session XX

CIRCULATIONS DISTRIBUTION

48 Hour Tally Vote [ Compliance
Sensitive ,
Non-Sensitive Audit Matters

24 Hour No Objection Litigation
Sensitive
Non-Sensitive Closed MUR Letters

Information Status Sheets
Sensitive \
Non-Sensitive Advisory Opinions

Other (see distribution
Other below)

SENSTIVIE

CIRCULATE ON BLUE PAPER

ON AGENDA 10-8-85
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Fund to Keep America #1 MUR 1872
Frank Trotta, Jr., as treasurer
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Lewis E. Lehrman

Gy ¢

GENERAL COUNSEL'S REPORT

6¢

Ife BACKGROUND

This matter involves the possible failure by the Fund to
Keep America #1 ("the Committee") to disclose fully the
administrative costs provided by Lewis E. Lehrman, its landlord,
and possible contributions by Mr. Lehrman to the Committee in
excess of the limits of 2 U.S.C. § 44la(a) (1) (C).

The 1983 Mid-Year Report of the Fund to Keep America #1, a
non-connected political committee, disclosed $47,256.75 in total
disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from Lewis E.
Lehrman. The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

In response to Requests for Additional Information ("RFAI")
from the Reports Analysis Division ("RAD"), the Committee's
treasurer stated that more administrative expenses were not
listed because such expenses were provided for in an "exchange
agreement" between the Committee and its landlord. The agreement
provided the landlord with a full ownership interest in the
Committee's "mailing lists in return for free administrative

services and space."
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In response to another RFAI containing questions as to the

details of the exchange, the Committee's counsel provided further
information as to the nature of the exchange, the value of the
space rented, and the value of the landlord's interest in the
lists and other Committee assets. This information raised
further questions.

On January 8, 1985, the Commission found reason to believe
that the Committee and Timothy S. Carey, as its treasurer,l/
violated 2 U.S.C. § 434(b) for an alleged failure to disclose
fully the administrative costs provided by Mr. Lehrman and
2 U.S.C. § 44la(f) for alleged receipt of excessive contributions
from Mr. Lehrman. The Commission also found reason to believe
that Mr. Lehrman violated 2 U.S.C. § 44la(a) (1) (C) for allegedly
making excessive contributions to the Committee. In addition,
the Commission approved subpoenas to be sent to the Committee and
to Mr. Lehrman pertaining to the exchange agreement and the
valuation of items in the agreement.

Counsel for the Committee and its treasurer and counsel for
Mr. Lehrman sent replies during February, March, and April of
1985. On August 5, 1985, this Office sent briefs recommending
findings of no probable cause to believe that the Committee and
Mr. Carey, as treasurer, violated 2 U.S.C. §§ 434(b) and 441la(f)
and that Mr. Lehrman violated 2 U.S.C. § 44la(f). Neither

counsel has sent a reply brief.

1/ On August 15, 1983 the Commission received a letter
designating Frank Trotta, Jr., as the new treasurer.




II. LEGAL ANALYSIS
Since no responses to the General Counsel's Briefs were
submitted to this Office, the General Counsel refers the
Commission to its briefs, dated August 14, 1985, for analysis of
this matter.
III. RECOMMENDATIONS
e Find no probable cause to believe that the Fund to Keep
America #1 and Frank Trotta, Jr., as treasurer, violated

2 U.S.C. § 434(b).

Find no probable cause to believe that Lewis E. Lehrman
violated 2 U.S.C. § 44la(a) (1) (C).

Find no probable cause to believe that the Fund to Keep
America $1 and Frank Trotta, Jr., as treasurer, violated
2 U.S.C. § 441a(f).

Approve the attached letters.

Close the file.

- /‘
A
/o7 7 /

g Ke. ﬁA/
charles N. Steele
General Counsel

Attachments
LY Proposed letter to Frank Trotta, Jr., counsel for the
Committee.

2 Proposed letter to C. Michael Deese, counsel for
Mr. Lehrman.




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Frank Trotta, Jr., Esquire
24 North Avenue
New Rochelle, New York 10805

Re: MUR 1872
Fund to Keep America #1
Frank Trotta, Jr., as treasurer

Dear Mr. Trotta:

This is to advise you that after an investigation was
conducted, the Commission concluded on , 1985,
that there is no probable cause to believe that the Fund to Keep
America #1 and you, as treasurer, violated the Act. Accordingly
the file in this matter, numbered MUR 1872, has been closed.

This matter will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record, please do so within 10 days.

If you have any questions, contact Jonathan Levin, the
attorney assigned to handle this matter, at (202)523-4000.

Sincerely,

Charles N. Steele
General Counsel

Affachnent |




FEDERAL ELECTION COMMISSION

WASHINGCTON, D C 20463

C. Michael Deese, Esquire
Webster, Chamberlain & Bean
1747 Pennsylvania Avenue, N.W.
Suite 1000

Washington, D.C. 20006

Re: MUR 1872
Lewis E. Lehrman

Dear Mr. Deese:

This is to advise you that after an investigation was
conducted, the Commission concluded on . 1985,
that there is no probable cause to believe that your client,
Lewis E. Lehrman, violated the Act. Accordingly the file in this
matter, numbered MUR 1872, has been closed. This matter will
become part of the public record within 30 days. Should you wish
to submit any factual or legal materials to appear on the public
record, please do so within 10 days.

If you have any questions, contact Jonathan Levin, the
attorney assigned to handle this matter, at (202)523-4000.

Sincerely,

Charles N. Steele
General Counsel

ﬂff«:‘m?" <




FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

August 15, 1985

C. Michael Deese, Esquire
Webster, Chamberlain & Bean
1747 Pennsylvania Avenue, N.W.
Suite 1000

Washington, D.C. 20006

RE: MUR 1872
Lewis E. Lehrman

Dear Mr. Deese:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your client had violated 2 U.S.C. § 44la(a) (1) (C), a

provision of the Federal Election Campaign Act of 1971, as
amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.




Letter to.C. Michael Deese
Page 2

Should you have any gquestions, please contact Jonathan
Levin, the attorney assigned to handle this patter, at
(202) 523-4000.

harles
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
Lewis E. Lehrman ) MUR 1872

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

This matter involves an allegation that Lewis E. Lehrman

made contributions to the Fund to Keep America #1 ("the

Committee") in excess of the limits of 2 U.S.C. § 44la(a) (1) (C).

The 1983 Mid-Year Report of the Fund to Keep America #1, a
non-connected political committee, disclosed $47,256.75 in total
disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from
Mr. Lehrman. The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second
sent on May 3. The Committee treasurer responded that the
reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement”" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists

in return for free administrative services and space."
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Another RFAI inquiring as to the exchange agreement was sent

on June 6, 1984. A second RFAI making the same inquiry was sent

on June 28, 1984. A response was received from the Committee's

counsel on July 3, 1984, stating that he was having the answers
to RAD's questions researched. On July 17, RAD received a
response from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, counsel revealed that
the cost for the rental space at 641 Lexington Avenue on the 25th
floor is $21.296 per square foot per year, that the Committee
uses 138 square feet, and that, therefore, the monthly rent was
$244.90. In response to a question as to the fair market value
and the manner in which the figure was derived (including the
number of contributions and the price of the list per thousand
names), counsel responded that the list contains approximately
17,000 names, that the list is rented only to "selected bidders"
of similar political attitudes, and that the value of the list
may differ at any given point. 1In response to a query as to the
"amount of income generated in 1983 and the specifics® of the
rental agreements, counsel stated that

[iln 1983, no direct mail appeal was
sent by our Committee to the entire mailing
list. However, in 1983, a portion of the
list (i.e., all contributors over a certain
"giving history" threshold) was used for a
direct mail event-solicitation which
generated $108,721.00 in income as reported
in our filings in your office.

He further elaborated on the "barter agreement" between the

landlord and the Committee, stating that the Committee foregoes




-3-

all payment for rent or "overhead expenses" in return for "an

unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if the value of the list depreciates.

On January 8, 1985, the Commission found reason to believe
Mr. Lehrman violated 2 U.S.C. § 44la(a) (1) (C) for making
allegedly excessive contributions to the Committee. The
Commission also approved a subpoena to be sent to Mr. Lehrman
with questions pertaining to the exchange agreement and the
valuation of items in the agreement.

On February 22, 1985, counsel for Mr. Lehrman responded to
the reason to believe notification. On this date, this Office
also received correspondence from counsel for the Committee.
Both responses enclosed a copy of an agreement signed by Mr.
Lehrman and the Committee treasurer granting Mr. Lehrman an
"unconditional permanent proprietary interest" in the Committee's
"lists, records, files, computer tapes and all other pertinent
information relating thereto" in return for payment for
administrative costs provided by Mr. Lehrman. This agreement,
was signed on March 9, 1984. According to counsel for Mr.

Lehrman, an unwritten agreement to this effect existed in 1983.
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The Committee treasurer also explained the rental rate for
the space used by the Committee. The treasurer explained that

the rental figure was determined by prorating the monthly rental

charge for the space taken by the Committee's desk and files "as

it related to the total leased space of 5,500 square feet (i.e.,
138 square feet is approximately 2.5% of 5,500 square feet) and
annualizing that figure of 2.,5% of the monthly rent." With an
annual rent of $90,750 for the total leased space, the rate per
square foot is approximately $16.50. The higher figure of
$21,296 "may represent some utility charges and/or an inflation
or cost of living or tax adjustment imposed upon the leasee (sic)
of the entire space in question, (i.e. imposed upon Fund's
'landlord')."” The treasurer also stated that the $4,971 in in-
kind payroll services paid by Mr. Lehrman was not contributed as
part of the barter agreement.

Mr. Lehrman's response sets out more specifically the values
involved in the exchange. He states that the Committee occupied
the rental space from April to June, 1983, i.e., three months,
and shared the space with two other entities, occupying "at most,
fifty percent of that 138 square feet." Based on this, Mr.
Lehrman determined that the Committee received $367.36 in rental
value from him over the three-month period. Mr. Lehrman states
that, for the remaining months of the year, the Committee did not
use the space, but Mr. Lehrman's employees answered "occasional
telephone calls to the Committee." Mr., Lehrman estimated the

telephone answering and mail collection services provided from
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April to December, 1983, at $900, using a "maximum estimated
market value" of $100 per month. Mr. Lehrman adds the in-kind
payroll services, which he claims totalled $4,941 (not $4,971) to
reach a total of $6,208.36 as the total value of the benefit from
him to the Committee.

With reference to the value of the list, Mr. Lehrman states
that he is "not in a position to quantify the value" of the
17,000 name list in 1983 but states that a minimum value of the
"customary one-time rental rate” should be placed on the list.
This rate was $80 per thousand or $1,360 for the entire list.
Subtracting this figure from the $6,208.26 figure, Mr. Lehrman
computes his 1983 contribution as $4,848.38, under the $5,000
limit. 1In a supplemental response, Mr. Lehrman states that,

although he did not use the list for fundraising in 1983 and is

therfore unable to report that

[he] raised a specific sum of money in 1983 by reason
of having owned the list, [he] would submit that, for
valuation purposes, a contributor list and its
accompanying information have a fair market value at
the time of their acquisition, irrespective of the
results which may or may not be achieved when that
information is ultimately used in fundraising
activities,

II. LEGAL ANALYSIS

Section 44la(a) (1) (C) of Title 2 provides that no person
shall make contributions to any political committee, other than a
candidate's authorized political committee or a national
political party committee, which, in the aggregate, exceed $5,000

in any calendar year. Section 44la(f) prohibits knowing
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acceptance of contributions in violation of the provisions of
§ 44la. If the exchange involved a net benefit to the Committee

of $5,000 or under, then no violation occurred. The key to

resolving this issue is the determination of the value of Mr.

Lehrman's interest in the mailing list in 1983.

Mr. Lehrman reports that he did not use the list in 1983 but
wishes to establish a minimum value of the list at $1,360. This
appears reasonable from two standpoints. First, in its responses
to RAD, the Committee, which also has an ownership interest in
the list, claims that it received $108,721 in contributions
during 1983 by using a portion of the list. Secondly, Mr.
Lehrman is correct in defining the list as an asset. The rental
rate placed on it, i.e., $80 per thousand names, is entirely
within the reasonable standards of the mailing list industry.
Furthermore, Mr. Lehrman was receiving more than a leasehold
interest in the list. He was receiving an ownership interest in
the entirety of the list with the right to use the list whenever
he wanted.

The figures submitted by Mr. Lehrman as to the benefit
received by the Committee appear to be reasonably derived. When
$1,360 is subtracted from this total, Mr. Lehrman's contribution
total remains under $5,000.

Based on the foregoing analysis, the General Counsel
recommends that the Commission f£ind no probable cause to believe

that Lewis E. Lehrman violated 2 U.S.C. § 44la(a) (1) (C).
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VA RECOMMENDATIONS

1. Find no probable cause to believe that Lewis E. Lehrman

violated 2 U.S.C. § 44la(a) (1) (C).

s
General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

Mgust 15, 1985

Frank Trotta, Jr., Esquire
24 North Avenue
New Rochelle, New York 10805

RE: MUR 1872
Fund to Keep America #1
Timothy S. Carey, as treasurer

Dear Mr. Trotta:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your clients had violated 2 U.S.C. §§ 44la(f) and 434 (b),
provisions of the Federal Election Campaign Act of 1971, as
amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.




Letter to Frank Trotta, Jr.
Page 2

Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at
(202) 523-4000.

Charles N, ¢
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Fund to Keep America #1 MUR 1872

Timothy S. Carey, as treasurer

)
)
)
)

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

This matter involves the possible failure by the Fund to
Keep America #1 ("the Committee") to disclose fully the
administrative costs provided by Lewis E. Lehrman, its landlord,
and possible contributions by Mr. Lehrman to the Committee in
excess of the limits of 2 U.S.C. § 44la(a) (1) (C).

The 1983 Mid-Year Report of the Fund to Keep America #1l, a
non-connected political committee, disclosed $47,256.75 in total
disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from Lewis E.
Lehrman. The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second
sent on May 3. The Committee treasurer responded that the
reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists

in return for free administrative services and space."
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Another RFAI inquiring as to the exchange agreement was sent

on June 6, 1984. A second RFAI making the same inquiry was sent

on June 28, 1984. A response was received from the Committee's

counsel on July 3, 1984, stating that he was having the answers to
RAD's questions researched. On July 17, RAD received a response
from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, counsel revealed that
the cost for the rental space at 641 Lexington Avenue on the 25th
floor is $21.296 per square foot per year, that the Committee
uses 138 square feet, and that, therefore, the monthly rent was
$244.90. In response to a question as to the fair market value
and the manner in which the figure was derived (including the
number of contributions and the price of the list per thousand
names), counsel responded that the list contains approximately
17,000 names, that the list is rented only to "selected bidders"
of similar political attitudes, and that the value of the list
may differ at any given point. In response to a query as to the
"amount of income generated in 1983 and the specifics" of the
rental agreements, counsel stated that

[i]ln 1983, no direct mail appeal was
sent by our Committee to the entire mailing
list. However, in 1983, a portion of the
list (i.e., all contributors over a certain
"giving history" threshold) was used for a
direct mail event-solicitation which
generated $108,721.00 in income as reported
in our filings in your office.

He further elaborated on the "barter agreement" between the

landlord and the Committee, stating that the Committee foregoes
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all payment for rent or "overhead expenses" in return for "an

unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if the value of the list depreciates.

On January 8, 1985, the Commission found reason to believe
that the Committee and Mr. Carey, as its treasurer, violated
2 U.S.C. § 434(b) for an alleged failure to disclose fully the
administrative costs provided by Mr. Lehrman and 2 U.S.C.

§ 44la(f) for alleged receipt of excessive contributions from Mr.
Lehrman. The Commission also approved a subpoena to be sent to
the Committee with questions pertaining to the exchange agreement
and the valuation of items in the agreement.

On February 22, 1985, counsel for the Committee responded to
the reason to believe notification. On that date, this Office
also received correspondence from counsel for Mr. Lehrman. Both
responses enclosed a copy of an agreement signed by Mr. Lehrman
and Mr. Carey granting Mr, Lehrman an "unconditional permanent
proprietary interest" in the Committee's "lists, records, files,
computer tapes and all other pertinent information relating
thereto" in return for payment for administrative costs provided
by Mr. Lehrman. This agreement, was signed on March 9, 1984.
According to counsel for Mr. Lehrman, an unwritten agreement to

this effect existed in 1983.
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The Committee treasurer also explained the rental rate for

the space used by the Committee. The treasurer explained that

the rental figure was determined by prorating the monthly rental

charge for the space taken by the Committee's desk and files "as

it related to the total leased space of 5,500 square feet (i.e.,
138 square feet is approximately 2.5% of 5,500 square feet) and
annualizing that figure of 2.5% of the monthly rent." With an
annual rent of $90,750 for the total leased space, the rate per
square foot is approximately $16.50. The higher figure of
$21,296 "may represent some utility charges and/or an inflation
or cost of living or tax adjustment imposed upon the leasee (sic)
of the entire space in question, (i.e. imposed upon Fund's
'landlord')." The treasurer also stated that the $4,971 in in-
kind payroll services paid by Mr. Lehrman was not contributed as
part of the barter agreement.

Mr. Lehrman's response sets out more specifically the values
involved in the exchange. He states that the Committee occupied
the rental space from April to June, 1983, i.e., three months,
and shared the space with two other entities, occupying "at most,
fifty percent of that 138 square feet." Based on this, Mr.
Lehrman determined that the Committee received $367.36 in rental
value from him over the three-month period. Mr. Lehrman states
that, for the remaining months of the year, the Committee did not
use the space, but Mr. Lehrman's employees answered "occasional
telephone calls to the Committee.” Mr. Lehrman estimated the

telephone answering and mail collection services provided from
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April to December, 1983, at $900, using a "maximum estimated
market value" of $100 per month. Mr. Lehrman adds the in-kind
payroll services, which he claims totalled $4,941 (not $4,971) to
reach a total of $6,208.36 as the total value of the benefit from
him to the Committee.

With reference to the value of the list, Mr. Lehrman states
that he is "not in a position to quantify the value" of the
17,000 name list in 1983 but states that a minimum value of the

"customary one-time rental rate" should be placed on the list.

This rate was $80 per thousand or $1,360 for the entire list.

Subtracting this figure from the $6,208.26 figure, Mr. Lehrman

computes his 1983 contribution as $4,848,.38, under the $5,000
limit. In a supplemental response, Mr. Lehrman states that,
although he did not use the list for fundraising in 1983 and is
therfore unable to report that
[he] raised a specific sum of money in 1983 by reason
of having owned the list, [he] would submit that, for
valuation purposes, a contributor list and its
accompanying information have a fair market value at
the time of their acquisition, irrespective of the
results which may or may not be achieved when that
information is ultimately used in fundraising
activities.

At this Office's request, counsel for the Committee
submitted a supplemental response as to why the Committee was not
obligated under 2 U.S.C. § 434(b) to report the details of the
barter arrangement. Counsel cites AO 1981-46 for the proposition
that "if the exchange of names is of equal value to the service
received, (as is the case in MUR 1872), 'no contribution or

expenditure would result and the transaction would not be
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reportable under the Act.'" Counsel further points out that,

according to the opinion, "it makes no difference whether the

recipient of the names uses the list presently or in the future."
Counsel also cites AO 1977-45 which states that when there is a
barter for a line of credit in return for services, no reporting
obligation with respect to the line of credit arises until the
line is actually used. Finally, he cites AO 1982-8 for the
proposition that the value of barter "credit units" can be
determined with certainty "only when they are exchanged."
Counsel cites these opinions to maintain that "it would have been
impossible" for the Committee to "place an accurate dollar value
on the mailing list" and the figure, therefore, could not have
been reported.
II. LEGAL ANALYSIS

Section 44la(a) (1) (C) of Title 2 provides that no person
shall make contributions to any political committee, other than a
candidate's authorized political committee or a national
political party committee, which, in the aggregate, exceed $5,000
in any calendar year. Section 44la(f) prohibits knowing
acceptance of contributions in violation of the provisions of §
44la. If the exchange involved a net benefit to the Committee of
$5,000 or under, then no violation occurred. The key to
resolving this issue is the determination of the value of Mr.

Lehrman's interest in the mailing list in 1983.
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Mr. Lehrman reports that he did not use the list in 1983 but

wishes to establish a minimum value of the list at $1,360. This
appears reasonable from two standpoints. First, in its responses
to RAD, the Committee, which also has an ownership interest in
the list, claims that it received $108,721 in contributions
during 1983 by using a portion of the list. Secondly, Mr.
Lehrman is correct in defining the list as an asset. The rental
rate placed on it, i.e., $80 per thousand names, is entirely
within the reasonable standards of the mailing list industry.
Furthermore, Mr. Lehrman was receiving more than a leasehold
interest in the list. He was receiving an ownership interest in
the entirety of the list with the right to use the list whenever
he wanted.

The figures submitted by Mr. Lehrman as to the benefit
received by the Committee appear to be reasonably derived. When
$1,360 is subtracted from this total, Mr. Lehrman's contribution
total remains under $5,000.

Section 434 (b) of Title 2 sets out requirements for the
itemization of contributions to a political committee. At the
initial stage of this investigation, this Office set forth the
position that this section required the itemization of the value
of the services provided and of the value of the list. Counsel
has cited AO 1981-46 which deals specifically with the exchange
of one set of mailing list names for another set of mailing list
names of equal value. The Commission based its analysis in that
AO on 11 C.F.R. § 100.7(a) (1) (iii) (A) which states that "the

provision of any goods or services without charge or at a charge
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which is less than the usual and normal charge for such goods or
services is a contribution.”™ Based on this analysis, since no
benefit was received by the Committee in the exchange, no
contribution was received from Mr. Lehrman and no contribution
should be reported.l/

Based on the foregoing analysis, the General Counsel
recommends that the Commission find no probable cause to believe
that the Fund to Keep America #1 violated 2 U.S.C. §§ 44la(f) and
434 (b).

III. RECOMMENDATIONS

1. Find no probable cause to believe that the Fund to Keep

America #1 violated 2 U.S.C. § 44la(f).

2. Find no probable cause to believe that the Fund to Keep

America #1 violated 2 U.S.C. § 434 (b)

Non o\ & By: \_
Date Charles N, Steele
General Counsel

2/ Counsel for the Committee has cited other advisory opinions
to support the position that no reporting obligation arises if a
value cannot be attributed to the goods or services exchanged.
Counsel for Mr. Lehrman, however, has set a reasonable value on
the mailing list and on other services involved in the
transaction.




FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

Frank Trotta, Jr., Esquire
24 North Avenue
New Rochelle, New York 10805

RE: MUR 1872
Fund to Keep America #1
Timothy S. Carey, as treasurer

Dear Mr. Trotta:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your clients had violated 2 U.S.C. §§ 44la(f) and 434(b),
provisions of the Federal Election Campaign Act of 1971, as
amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.




Letter to Frank Trotta, Jr.
Page 2

Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at
(202) 523-4000.

Sincerely,

Charles N, Steele
General Counsel

Enclosure
Brief




FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

C. Michael Deese, Esquire
Webster, Chamberlain & Bean
1747 Pennsylvania Avenue, N.W.
Suite 1000

Washington, D.C. 20006

RE: MUR 1872
Lewis E. Lehrman

Dear Mr. Deese:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your client had violated 2 U.S.C. § 44la(a)(l)(C), a
provision of the Federal Election Campaign Act of 1971, as
amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.




Letter to C. Michael Deese
Page 2

Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at
(202) 523-4000.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
)
Fund to Keep America #1 ) MUR 1872
Timothy S. Carey, as treasurer )

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

This matter involves the possible failure by the Fund to
Reep America #1 ("the Committee") to disclose fully the
administrative costs provided by Lewis E. Lehrman, its landlord,
and possible contributions by Mr. Lehrman to the Committee in
excess of the limits of 2 U.S.C. § 44la(a) (1) (C).

The 1983 Mid-Year Repoft 'of the Fund to Keep America #1, a
non-connected political committee, disclosed $47,256.75 in total
disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from Lewis E.
Lehrman. The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second
sent on May 3. The Committee treasurer responded that the
reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists

in return for free administrative services and space."”

Atachment 1- p. 1 oF 1S
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Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same inquiry was sent
on June 28, 1984. A responqg was received from the Committee's
counsei on July 3, 1984, stating that he was having the answers to
RAD's questions researched. On July 17, RAD received a response
from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, counsel revealed that
the cost for the rental space at 641 Lexington Avenue on the 25th
floor is $21.296 per square foot per year, that the Committee
uses 138 square feet, and that, therefore, the monthly rent was

$244.90. 1In response to a éuestion as to the fair market value

and the manner in which the figure was derived (including the

number of contributions and the price of the list per thousand
names), counsel responded that the list contains approximately
17,000 names, that the list is rented only to "selected bidders"
of similar political attitudes, and that the value of the list
may differ at any given point. In response to a query as to the
"amount of income generated in 1983 and the specifics”" of the
rental agreements, counsel stated that
(ilJn 1983, no direct mail appeal was

sent by our Committee to the entire mailing

list., However, in 1983, a portion of the

list (i.e., all contributors over a certain

"giving history" threshold) was used for a

direct mail event-solicitation which

generated $108,721.00 in income as reported

in our filings in your office.
He further elaborated on the "barter agreement" between the

landlord and the Committee, stating that the Committee foregoes

I- /pu o 01{“ /5




-3=-
all payment for rent or "overhead expenses” in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volgnteer lists, records, files,
computér tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if thé value of the list depreciates.

On January 8, 1985, the Commission found reason to believe
that the Committee and Mr. Carey, as its treasurer, violated
2 U.S.C. § 434(b) for an alleged failure to disclose fully the
administrative costs provided by Mr. Lehrman and 2 U.S.C.

§ 44la(f) for alleged receipt of excessive contributions from Mr.
Lehrman. The Commission aiéo épproved a subpoena to be sent to
the Committee with questions pertaining to the exchange agreement
and the valuation of items in the agreement.

On February 22, 1985, counsel for the Committee responded to
the reason to believe notification. On that date, this Office
also received correspondence from counsel for Mr. Lehrman. Both
responses enclosed a copy of an agreement signed by Mr. Lehrman
and Mr. Carey granting Mr. Lehrman an "unconditional permanent
proprietary interest”"” in the Committee's "lists, records, files,
computer tapes and all other pertinent information relating
thereto"” in return for payment for administrative costs provided
by Mr. Lehrman. This agreement, was signed on March 9, 1984,
According to counsel for Mr. Lehrman, an unwritten agreement to

this effect existed in 1983.
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The Committee treasurer also explained the rental rate for
the space used by the Committee. The treasurer explained that
the rental figure was determined by prorating the monthly rental
chargé for the space taken S; the Comﬁittee's desk and files "as
it relatgd(to the total leased space of 5,500 square feet (i.e.,
138 squafe feet is approiimately 2.5% of 5,500 square feet) and
annualizing that figure of 2.5% of the monthly rent." With an
annual rent of $90,750 for the total leased space, the rate per
square foot is approximately $16.50. The higher figure of
$21,296 "may represent some utility charges and/or an inflation
or cost of living or tax ‘adjustment imposed upon the leasee (sic)
of the entire space in question, (i.e. imposed upon Fund's
'landlord')." The treasurer also stated that the $4,971 in in-
kind payroll services paid by Mr. Lehrman was not contributed as
part of the barter agreement.

Mr. Lehrman's response sets out more specifically the values
involved in the exchange., He states that the Committee occupied
the rental space from April to June, 1983, i.e., three months,
and shared the space with two other entities, occupying "at most,
fifty percent of that 138 square feet." Based on this, Mr.
Lehrman determined that the Committee received $367.36 in rental
value from him over the three-month period. Mr. Lehrman states
that, for the remaining months of the year, the Committee did not
use the space, but Mr. Lehrman's employees answered "occasional
telephone calls to the Committee."”™ Mr. Lehrman estimated the

telephone answering and mail collection services provided from
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April to December, 1983, at $900, using a "maximum estimated
market value®” of $100 per month. Mr. Lehrman adds the in-kind
payroll services, which he claims totalled $4,941 (not $4,971) to

reach/a total of $6,208.36 as the total value of the benefit from

him to the Committee.

With reference to the value of the list, Mr. Lehrman states
that he is "not in a position to quantify the value” of the
17,000 name list in 1983 but states that a minimum value of the
"customary one-time rental rate” should be placed on the list.
This rate was $80 per thousand or $1,360 for the entire list.
Subtracting this figure from the $6,208.26 figure, Mr. Lehrman
computes his 1983 contribution as $4,848.38, under the $5,000
limit. 1In'a supplemental response, Mr. Lehrman states that,
although he did not use the list for fundraising in 1983 and is
therfore unable to report that

[he]) raised a specific sum of money in 1983 by reason
of having owned the list, [he] would submit that, for
valuation purposes, a contributor list and its
accompanying information have a fair market value at
the time of their acquisition, irrespective of the
results which may or may not be achieved when that
information is ultimately used in fundraising
activities.

At this Office's request, counsel for the Committee
submitted a supplemental response as to why the Committee was not
obligated under 2 U.S.C. § 434(b) to report the details of the
barter arrangement. Counsel cites AO 1981-46 for the proposition
that "if the exchange of names is of equal value to the service

received,. (as is the case in MUR 1872), 'no contribution or

expenditure would result and the transaction would not be
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reportable under the Act.'" Counsel further points out that,
according to the opinion, "it makes no difference whether the
recipient of the names uses the list presently or in the future."
Counsel also cites AO 1977-45 which states that when there is a
barter for a line of credit in return for services, no reporting
obligation with respect to the line of credit arises until the
line is actually used. Finally, he cites AO 1982-8 for the
proposition that the value of barter "credit units” can be
determined with certainty "only when they are exchanged."
Counsel cites these opinions to maintain that "it would have been
impossible" for the Commitpfe'to "place an accurate dollar value
on the mailing list" and the figure, therefore, could not have
been reported.
I1. LEGAL ANALYSIS
Section 44la(a) (1) (C) of Title 2 provides that no person
shall make contributions to any political committee, other than a
candidate's authorized political committee or a national
political party committee, which, in the aggregate, exceed $5,000
in any calendar year. Section 44la(f) prohibits knowing
acceptance of contributions in violation of the provisions of §
44la. If the exchange involved a net benefit to the Committee of
$5,000 or under, then no violation occurred. The key to
resolving this issue is the determination of the value of Mr.

Lehrman's interest in the mailing list in 1983.

/-pé of 15
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Mr. Lehrman reports that he did not use the list in 1983 but
wishes to establish a minimum value of the list at $1,360. This
appear§ reasonable from two §tandpoints. First, in its responses

to RAD, the Committee, which also has an ownership interest in

the 1istévc1aims that it received $108,721 in contributions

during 1983 by using a portion of the list. Secondly, Mr.
Lehrman is correct in defining the list as an asset. The rental
rate placed on it, i.e., $80 per thousand names, is entirely
within the reasonable standards of the mailing list industry.
Furthermore, Mr. Lehrman was receiving more than a leasehold
interest in the list. He was receiving an ownership interest in
the entirety of the list wi;h'the right to use the list whenever
he wanted..

The figures submitted by Mr. Lehrman as to the benefit
received by the Committee appear to be reasonably derived. When
$1,360 is subtracted from this total, Mr. Lehrman's contribution
total remains under $5,000.

Section 434(b) of Title 2 sets out requirements for the
itemization of contributions to a political committee. At the
initial stage of this investigation, this Office set forth the
position that this section required the itemization of the value
of the services provided and of the value of the list. Counsel
has cited AO 1981-46 which deals specifically with the exchange
of one set of mailing list names for another set of mailing list
names of'equ;l value. The Commission based its analysis in that
AO on 11 C.F.R. § 100.7(a) (1) (iii) (A) which states that "the

provision of any goods or services without charge or at a charge
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which is less than the usual and normal charge for such goods or
services is a contribution.” Based on this analysis, since no
benef{t was received by the Committee in the exchange, no
contribution was received from Mr. Lehrman and no contribution
should bé reported.l/

Based on the foregoing analysis, the General Counsel
recommends that the Commission f£ind no probable cause to believe
that the Fund to Keep America #1 violated 2 U.S.C. §§ 44la(f) and
434 (b).

III. RECOMMENDATIONS

1. Find no probable cause to believe that the Fund to Keep

America #l1 violated 2 U.S.C. § 44la(f).
2. Find no probable cause to believe that the Fund to Keep

America #1 violated 2 U.S.C. § 434 (b).

1/ Counsel for the Committee has cited other advisory opinions
to support the position that no reporting obligation arises if a
value cannot be attributed to the goods or services exchanged.
Counsel for Mr. Lehrman, however, has set a reasonable value on
the mailing list and on other services involved in the
transaction.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

)
Lewis E. Lehrman S ) MUR 1872

, GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

This matter involves an allegation that Lewis E. Lehrman
made contributions to the Fund to Keep America #1 ("the
Committee") in excess of the limits of 2 U.S.C. § 44la(a) (1) (C).

The 1983 Mid-Year Report of the Fund to Keep America #1, a
non-connected political committee, disclosed $47,256.75 in total
disbursements but only itemized $4,971 in administrative costs.
These were_for contributions for payroll services from
Mr. Lehrman. The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second
sent on May 3. The Committee treasurer responded that the
reports "have reflected all expenditures made,"” and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists

in return for free administrative services and space."
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Another RFAI inquiring as to the exchange agreement was sent

on June 6, 1984. A second RFAI making the same inquiry was sent

on June 28, 1984. A respoﬁse was received from the Committee's

counsel on July 3, 1984, stating that he was having the answers
b »; o

to RAD's questions researched. On July 17, RAD received a

response from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, counsel revealed that
the cost for the rental space at 641 Lexington Avenue on the 25th
floor is $21.296 per square foot per year, that the Committee
uses 138 square feet, and that, therefore, the monthly rent was
$244.90. 1In response to a question as to the fair market value
and the manner in which the figure was derived (including the
number of contributions and the price of the list per thousand
names) , counsel responded that the list contains approximately
17,000 names, that the list is rented only to "selected bidders"
of similar political attitudes, and that the value of the list
may differ at any given point. 1In response to a query as to the
"amount of income generated in 1983 and the specifics" of the
rental agreements, counsel stated that

[iln 1983, no direct mail appeal was
sent by our Committee to the entire mailing
list. However, in 1983, a portion of the
list (i.e., all contributors over a certain
"giving history" threshold) was used for a
direct mail event-solicitation which
generated $108,721.00 in income as reported
in our filings in your office.

He further elaborated on the "barter agreement"” between the

landlord and the Committee, stating that the Committee foregoes
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all payment for rent or "overhead expenses" in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and voiunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that therg is no agreement providing for
additional payment if the value of the list depreciates.

On January 8, 1985, the Commission found reason to believe
Mr. Lehrman violated 2 U.S.C. § 44la(a) (1) (C) for making
allegedly excessive contributions to the Committee. The

Commission also approved a subpoena to be sent to Mr. Lehrman

with questions pertaining.to the exchange agreement and the

valuation of items in the aéreement.

On Feﬁruary 22, 1985, counsel for Mr. Lehrman requnded to
the reason to believe notification. On this date, this Office
also received correspondence from counsel for the Committee.
Both responses enclosed a copy of an agreement signed by Mr.
Lehrman and the Committee treasurer granting Mr. Lehrman an
"unconditional permanent proprietary interest" in the Committee's
"lists, records, files, computer tapes and all other pertinent
information relating thereto" in return for payment for
administrative costs provided by Mr. Lehrman. This agreement,
was signed on March 9, 1984, According to counsel for Mr.

Lehrman, an unwritten agreement to this effect existed in 1983.
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The Committee treasurer also explained the rental rate for
the space used by the Committee. The treasurer explained that
the reptal figure was detefﬁined by prorating the monthly rental
charge for the space taken by the Committee's desk and files "as
it relateéd to the total {eased space of 5,500 square feet (i.e.,
138 square feet is approximately 2.5% of 5,500 square feet) and
annualizing that figure of 2.5% of the monthly rent.” With an
annual rent of $90,750 for the total leased space, the rate per
square foot is approximately $16.50. The higher figure of

$21,296 "may represent some utility charges and/or an inflation

or cost of living or tax adjustment imposed upon the leasee (sic)

of the entire space in question, (i.e. imposed upon Fund's
'landlord'f." The treasurer also stated that the $4,971 in in-
kind payroll services paid by Mr. Lehrman was not contributed as
part of the barter agreement.

Mr. Lehrman's response sets out more specifically the values
involved in the exchange. He states that the Committee occupied
the rental space from April to June, 1983, i.e., three months,
and shared the space with two other entities, occupying "at most,
fifty percent of that 138 square feet." Based on this, Mr.
Lehrman determined that the Committee received $367.36 in rental
value from him over the three-month period. Mr. Lehrman states
that, for the remaining months of the year, the Committee did not
use the space, but Mr. Lehrman's employees answered "occasional
telephone calis to the Committee." Mr. Lehrman estimated the

telephone answering and mail collection services provided from
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April to December, 1983, at $900, using a "maximum estimated
market value" of $100 per month. Mr. Lehrman adds the in-kind
payroll services, which he élaims totalled $4,941 (not $4,971) to
reach’'a total of $6,208.36 as the total value of the benefit from
him to thHe' Committee.

With reference to the value of the list, Mr. Lehrman states
that he is "not in a position to quantify the value" of the
17,000 name list in 1983 but states that a minimum value of the
"customary one-time rental rate" should be placed on the list.
This rate was $80 per thousand or $1,360 for the entire list.
Subtracting this figure from the $6,208.26 figure, Mr. Lehrman

computes his 1983 contrxbut1on as $4,848.38, under the $5,000

limit, In a supplemental response, Mr. Lehrman states that,

although he did not use the list for fundraising in 1983 and is

therfore unable to report that

[he) raised a specific sum of money in 1983 by reason
of having owned the list, [he] would submit that, for
valuation purposes, a contributor list and its
accompanying information have a fair market value at
the time of their acquisition, irrespective of the
results which may or may not be achieved when that
information is ultimately used in fundraising
activities.

II. LEGAL ANALYSIS

Section 44la(a) (1) (C) of Title 2 provides that no person
shall make contributions to any political committee, other than a
candidate's authorized politicai committee or a national
political party committee, which, in the aggregate, exceed $5,000

in any calendar year. Section 44la(f) prohibits knowing
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acceptance of contributions in violation of the provisions of

§ 44la. If the exchange inyolved a net benefit to the Committee
of $5,000 or under, then né-violation occurred. The key to
resol;ing this issue is the determination of the value of Mr.
Lehrman's 'interest in the mailing list in 1983.

Mr. Lehrman reports that he did not use the list in 1983 but
wishes to establish a minimum value of the list at $1,360. This
appears reasonable from two standpoints. First, in its response§
to RAD, the Committee, which also has an ownership interest in
the list, claims that it received $108,721 in contributions
during 1983 by using a portion of the list. Secondly, Mr.
Lehrman is’correct in defining the list as an asset. The rental
rate placed on it, i.e., $80 per thousand names, is entirely
within the reasonable standards of the mailing list industry.
Furthermore, Mr. Lehrman was receiving more than a leasehold
interest in the list. He was receiving an ownership interest in
the entirety of the list with the right to use the list whenever
he wanted.

The figures submitted by Mr. Lehrman as to the benefit
received by the Committee appear to be reasonably derived. When
$1,360 is subtracted from this total, Mr. Lehrman's contribution
total remains under $5,000.

Based on the foregoing analysis, the General Counsel
recommends that the Commission find no probable cause to believe

that Lewis E. Lehrman violated 2 U.S.C. § 44la(a) (1) (C).
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1 Find no probable cause to believe that Lewis E. Lehrman

violated 2 U.S.C. § 44la(a) (1) (C).
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FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

Frank Trotta, Jr., Esquire
24 North Avenue
New Rochelle, New York 10805

RE: MUR 1872
Fund to Keep America #1
Timothy S. Carey, as treasurer

Dear Mr. Trotta:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your clients had violated 2 U.S.C. §§ 44la(f) and 434(b),
provisions of the Federal Election Campaign Act of 1971, as
amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission £ind no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.

Atochment 2 - 5| of ¥




Letter to Frank Trotta, Jr.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at
(202) 523-4000.

Sincerely,

Charles N, Steele
General Counsel

Enclosure
Brief




FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

C. Michael Deese, Esquire
Webster, Chamberlain & Bean
1747 Pennsylvania Avenue, N.W.
Suite 1000

Washington, D.C. 20006

RE: MUR 1872
Lewis E. Lehrman

Dear Mr. Deese:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your client had violated 2 U.S.C. § 44la(a)(1l)(C), a
provision of the Federal Election Campaign Act of 1971, as
amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.
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Letter to C. Michael Deese
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at
(202) 523-4000.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Brief




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MEMORANDUM

TO: Office of the Commission Secretary

FROM: Office of General CounselR&\

DATE: Auqust 14, 1985
SUBJECT: MUR 1872 - Memorandum to the Camission

The attached is submitted as an Agenda document

for the Commission Meeting of

Open Session

Closed Session

CIRCULATIONS DISTRIBUTION

48 Hour Tally Vote [ Compliance
Sensitive
Non-Sensitive Audit Matters

24 Hour No Objection Litigation
Sensitive !
Non-Sensitive Closed MUR Letters

Information Status Sheets
Sensitive
Non-Sensitive Advisory Opinions

Other (see distribution
Other below)




FEDERAL ELECTION COMMISSION

WASHINGTON,D.C.. 20463 =
~eoann 1 ARG

August 14, 1985 m
s

MEMORANDUM

TO: The Commission

FROM: Charles N. Stee
General Counse

SUBJECT: MUR 1872

Attached for the Commission's review are briefs stating the
position of the General Counsel on the legal and factual issues of
the above-captioned matter. A copy of these briefs and letters
notifying the Respondents of the General Counsel's intent to
recommend to the Commission findings of no probable cause to
believe were mailed on August 14 , 1985, Following receipt of
the Respondents' replies to these notices, this Office will make
a further report to the Commission.

Attachments
15 Briefs (2)
2% Letters to Respondents (2)




FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

Frank Trotta, Jr., Esquire
24 North Avenue
New Rochelle, New York 10805

RE: MUR 1872
Fund to Keep America #1
Timothy S. Carey, as treasurer

Dear Mr. Trotta:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your clients had violated 2 U.S.C. §§ 44la(f) and 434(b),
provisions of the Federal Election Campaign Act of 1971, as

amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at
(202) 523-4000.

Charles N. ¢
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Fund to Reep America #1 MUR 1872

Timothy S. Carey, as treasurer

)
)
)
)

GENERAL COUNSEL'S BRIEF

e STATEMENT OF THE CASE

This matter involves the possible failure by the Fund to
Keep America #1 ("the Committee") to disclose fully the
administrative costs provided by Lewis E. Lehrman, its landlord,
and possible contributions by Mr. Lehrman to the Committee in
excess of the limits of 2 U.S.C. § 441la(a) (1) (C).

The 1983 Mid-Year Report of the Fund to Keep America #1, a
non-connected political committee, disclosed $47,256.75 in total
disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from Lewis E.
Lehrman. The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second
sent on May 3. The Committee treasurer responded that the
reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists

in return for free administrative services and space.”
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Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same inquiry was sent
on June 28, 1984. A response was received from the Committee's
counsel on July 3, 1984, stating that he was having the answers to
RAD's questions researched. On July 17, RAD received a response
from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, counsel revealed that
the cost for the rental space at 641 Lexington Avenue on the 25th
floor is $21.296 per square foot per year, that the Committee
uses 138 square feet, and that, therefore, the monthly rent was
$244.90. 1In response to a question as to the fair market value
and the manner in which the figure was derived (including the
number of contributions and the price of the list per thousand
names), counsel responded that the list contains approximately
17,000 names, that the list is rented only to "selected bidders"
of similar political attitudes, and that the value of the list
may differ at any given point. 1In response to a query as to the

"amount of income generated in 1983 and the specifics" of the

rental agreements, counsel stated that

[i]ln 1983, no direct mail appeal was
sent by our Committee to the entire mailing
list. However, in 1983, a portion of the
list (i.e., all contributors over a certain
"giving history" threshold) was used for a
direct mail event-solicitation which
generated $108,721.00 in income as reported
in our filings in your office.

He further elaborated on the "barter agreement" between the

landlord and the Committee, stating that the Committee foregoes
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all payment for rent or "overhead expenses" in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if the value of the list depreciates,

On January 8, 1985, the Commission found reason to believe
that the Committee and Mr. Carey, as its treasurer, violated
2 U.S.C. § 434(b) for an alleged failure to disclose fully the
administrative costs provided by Mr. Lehrman and 2 U.S.C.
§ 44la(f) for alleged receipt of excessive contributions from Mr.
Lehrman. The Commisﬁion also approved a subpoena to be sent to
the Committee with questions pertaining to the exchange agreement
and the valuation of items in the agreement. |

On February 22, 1985, counsel for the Committee responded to
the reason to believe notification. On that date, this Office
also received correspondence from counsel for Mr. Lehrman. Both
responses enclosed a copy of an agreement signed by Mr. Lehrman
and Mr. Carey granting Mr., Lehrman an "unconditional permanent

proprietary interest"™ in the Committee's "lists, records, files,

computer tapes and all other pertinent information relating

thereto" in return for payment for administrative costs provided
by Mr. Lehrman. This agreement, was signed on March 9, 1984.
According to counsel for Mr. Lehrman, an unwritten agreement to

this effect existed in 1983.
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The Committee treasurer also explained the rental rate for
the space used by the Committee. The treasurer explained that
the rental figure was determined by prorating the monthly rental
charge for the space taken by the Committee's desk and files "as
it related to the total leased space of 5,500 square feet (i.e.,
138 square feet is approximately 2.5% of 5,500 square feet) and
annualizing that figure of 2.5% of the monthly rent." With an
annual rent of $90,750 for the total leased space, the rate per
square foot is approximately $16.50. The higher figure of
$21,296 "may represent some utility charges and/or an inflation
or cost of living or tax adjustment imposed upon the leasee (sic)
of the entire space in question, (i.e. imposed upon Fund's
'landlord')."” The treasurer also stated that the $4,971 in in-
kind payroll services paid by Mr. Lehrman was not contributed as
part of the barter agreement.

Mr. Lehrman's response sets out more specifically the values
involved in the exchange. He states that the Committee occupied
the rental space from April to June, 1983, i.e., three months,
and shared the space with two other entities, occupying "at most,
fifty percent of that 138 square feet." Based on this, Mr.
Lehrman determined that the Committee received $367.36 in rental
value from him over the three-month period. Mr. Lehrman states
that, for the remaining months of the year, the Committee did not
use the space, but Mr. Lehrman's employees answered "occasional

telephone calls to the Committee.” Mr. Lehrman estimated the

telephone answering and mail collection services provided from
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April to December, 1983, at $900, using a "maximum estimated
market value" of $100 per month. Mr. Lehrman adds the in-kind
payroll services, which he claims totalled $4,941 (not $4,971) to
reach a total of $6,208.36 as the total value of the benefit from
him to the Committee.

With reference to the value of the list, Mr. Lehrman states
that he is "not in a position to quantify the value" of the
17,000 name list in 1983 but states that a minimum value of the
"customary one-time rental rate"” should be placed on the list.
‘This rate was $80 per thousand or $1,360 for the entire list.
Subtracting this figure from the $6,208.26 figure, Mr. Lehrman

computes his 1983 contribution as $4,848.38, under the $5,000

limit. 1In a supplemental response, Mr. Lehrman states that,

although he did not use the list for fundraising in 1983 and is

therfore unable to report that
[he] raised a specific sum of money in 1983 by reason
of having owned the list, [he) would submit that, for
valuation purposes, a contributor list and its
accompanying information have a fair market value at
the time of their acquisition, irrespective of the
results which may or may not be achieved when that
information is ultimately used in fundraising
activities.

At this Office's request, counsel for the Committee
submitted a supplemental response as to why the Committee was not
obligated under 2 U.S.C. § 434(b) to report the details of the
barter arrangement. Counsel cites AO 1981-46 for the proposition
that "if the exchange of names is of equal value to the service
received, (as is the case in MUR 1872), 'no contribution or

expenditure would result and the transaction would not be
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reportable under the Act.'"™ Counsel further points out that,
according to the opinion, "it makes no difference whether the
recipient of the names uses the list presently or in the future."
Counsel also cites AO 1977-45 which states that when there is a
barter for a line of credit in return for services, no reporting
obligation with respect to the line of credit arises until the
line is actually used. Finally, he cites AO 1982-8 for the
proposition that the value of barter "credit units" can be
determined with certainty "only when they are exchanged."
Counsel cites these opinions to maintain that "it would have been
impossible" for the Committee to "place an accurate dollar value
on the mailing list"™ and the figure, therefore, could not have
been reported.
II. LEGAL ANALYSIS

Section 44la(a) (1) (C) of Title 2 provides that no person
shall make contributions to any political committee, other than a
candidate's authorized political committee or a national
political party committee, which, in the aggregate, exceed $5,000
in any calendar year. Section 44la(f) prohibits knowing
acceptance of contributions in violation of the provisions of §

44la. If the exchange involved a net benefit to the Committee of

$5,000 or under, then no violation occurred. The key to

resolving this issue is the determination of the value of Mr.

Lehrman's interest in the mailing list in 1983.
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Mr. Lehrman reports that he did not use the list in 1983 but
wishes to establish a minimum value of the list at $1,360. This
appears reasonable from two standpoints. First, in its responses
to RAD, the Committee, which also has an ownership interest in
the list, claims that it received $108,721 in contributions
during 1983 by using a portion of the list. Secondly, Mr.
Lehrman is correct in defining the list as an asset. The rental
rate placed on it, i.e., $80 per thousand names, is entirely
within the reasonable standards of the mailing list industry.
‘Furthermore, Mr. Lehrman was receiving more than a leasehold
interest in the listr He was receiving an ownership interest in
the entirety of the list with the right to use the list whenever

he wanted.

The figures submitted by Mr. Lehrman as to the benefit

received by the Committee appear to be reasonably derived. When
$1,360 is subtracted from this total, Mr. Lehrman's contribution
total remains under $5,000.

Section 434 (b) of Title 2 sets out requirements for the
itemization of contributions to a political committee. At the
initial stage of this investigation, this Office set forth the
position that this section required the itemization of the value
of the services provided and of the value of the list. Counsel
has cited AO 1981-46 which deals specifically with the exchange
of one set of mailing list names for another set of mailing list
names of equal value. The Commission based its analysis in that
AO on 11 C.F.R. § 100.7(a) (1) (iii) (A) which states that "the

provision of any goods or services without charge or at a charge
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which is less than the usual and normal charge for such goods or
services is a contribution.” Based on this analysis, since no
benefit was received by the Committee in the exchange, no
contribution was received from Mr. Lehrman and no contribution
should be reported.l/

Based on the foregoing analysis, the General Counsel
recommends that the Commission find no probable cause to believe
that the Fund to Keep America #1 violated 2 U.S.C. §§ 44la(f) and
434 (b).

III. RECOMMENDATIONS

1. Find no probable cause to believe that the Fund to Keep

America #1 violated 2 U.S.C. § 44la(f).

2, Find no probable cause to believe that the Fund to Keep

America #1 violated 2 U.S.C. § 434 (b)

\1. \kg u-\.\ \‘ ((
Date ° Charles N. Steele
General Counsel

17 Counsel for the Committee has cited other advisory opinions
to support the position that no reporting obligation arises if a
value cannot be attributed to the goods or services exchanged.
Counsel for Mr. Lehrman, however, has set a reasonable value on
the mailing list and on other services involved in the
transaction.




FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

C. Michael Deese, Esquire
Webster, Chamberlain & Bean
1747 Pennsylvania Avenue, N.W.
Suite 1000

Washington, D.C. 20006

RE: MUR 1872
Lewis E. Lehrman

Dear Mr. Deese:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your client had violated 2 U.S.C. § 44la(a) (1) (C), a
provision of the Federal Election Campaign Act of 1971, as
amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission £ind no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.




Letter to .C. Michael Deese
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at
(202) 523-4000.

harles
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
Lewis E. Lehrman ) MUR 1872

GENERAL COUNSEL'S BRIEF

I STATEMENT OF THE CASE

This matter involves an allegation that Lewis E. Lehrman
made contributions to the Fund to Keep America #1 ("the
Committee™) in excess of the limits of 2 U.S.C. § 44la(a) (1) (C).

The 1983 Mid-Year Report of the Fund to Keep America #1, a

non-connected political committee, disclosed $47,256.75 in total

disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from

Mr. Lehrman. The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second
sent on May 3. The Committee treasurer responded that the
reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists

in return for free administrative services and space."
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Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same ingquiry was sent
on June 28, 1984. A response was received from the Committee's
counsel on July 3, 1984, stating that he was having the answers
to RAD's questions researched. On July 17, RAD received a

response from the Committee's counsel.

In answer to a question as to the "normal and usual cost of

renting space" at the office's location, counsel revealed that
the cost for the rental space at 641 Lexington Avenue on the 25th
floor is $21.296 per square foot per year, that the Committee
uses 138 square feet, and that, therefore, the monthly rent was
$244.90. In response to a question as to the fair market value
and the manner in which the figure was derived (including the
number of contributions and the price of the list per thousand
names), counsel responded that the list contains approximately
17,000 names, that the list is rented only to "selected bidders"
of similar political attitudes, and that the value of the list
may differ at any given point. In response to a query as to the
"amount of income generated in 1983 and the specifics" of the
rental agreements, counsel stated that
[i]n 1983, no direct mail appeal was

sent by our Committee to the entire mailing

list. However, in 1983, a portion of the

list (i.e., all contributors over a certain

"giving history" threshold) was used for a

direct mail event-solicitation which

generated $108,721.00 in income as reported

in our filings in your office.

He further elaborated on the "barter agreement" between the

landlord and the Committee, stating that the Committee foregoes




[ @
3=

all payment for rent or "overhead expenses" in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if the value of the list depreciates.

On January 8, 1985, the Commission found reason to believe
Mr. Lehrman violated 2 U.S.C. § 44la(a) (1) (C) for making
allegedly excessive contributions to the Committee. The
Commission also approved a subpoena to be sent to Mr. Lehrman
with questions pertaining to the exchange agreement and the
valuation of items in the agreement.

On February 22, 1985, counsel for Mr. Lehrman responded to
the reason to believe notification. On this date, this Office
also received correspondence from counsel for the Committee.
Both responses enclosed a copy of an agreement signed by Mr,
Lehrman and the Committee treasurer granting Mr. Lehrman an
"unconditional permanent proprietary interest”" in the Committee's
"lists, records, files, computer tapes and all other pertinent

information relating thereto" in return for payment for

administrative costs provided by Mr. Lehrman. This agreement,

was signed on March 9, 1984. According to counsel for Mr,

Lehrman, an unwritten agreement to this effect existed in 1983.
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The Committee treasurer also explained the rental rate for
the space used by the Committee. The treasurer explained that
the rental figure was determined by prorating the monthly rental
charge for the space taken by the Committee's desk and files "as
it related to the total leased space of 5,500 square feet (i.e.,
138 square feet is approximately 2.5% of 5,500 square feet) and
annualizing that figure of 2.5% of the monthly rent." With an
annual rent of $90,750 for the total leased space, the rate per
square foot is approximately $16.50. The higher figure of
$21,296 "may represent some utility charges and/or an inflation
or cost of living or tax adjustment imposed upon the leasee (sic)
of the entire space in question, (i.e. imposed upon Fund's
'landlord')." The treasurer also stated that the $4,971 in in-
kind payroll services paid by Mr. Lehrman was not contributed as
part of the barter agreement.

Mr. Lehrman's response sets out more specifically the values
involved in the exchange. He states that the Committee occupied
the rental space from April to June, 1983, i.e., three months,

and shared the space with two other entities, occupying "at most,

fifty percent of that 138 square feet." Based on this, Mr.

Lehrman determined that the Committee received $367.36 in rental
value from him over the three-month period. Mr. Lehrman states
that, for the remaining months of the year, the Committee did not
use the space, but Mr. Lehrman's employees answered "occasional
telephone calls to the Committee." Mr. Lehrman estimated the

telephone answering and mail collection services provided from
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April to December, 1983, at $900, using a "maximum estimated
market value"” of $100 per month. Mr. Lehrman adds the in-kind
payroll services, which he claims totalled $4,941 (not $4,971) to
reach a total of $6,208.36 as the total value of the benefit from
him to the Committee.

With reference to the value of the list, Mr. Lehrman states
that he is "not in a position to quantify the value" of the
17,000 name list in 1983 but states that a minimum value of the
"customary one-time rental rate" should be placed on the list.
This rate was $80 per thousand or $1,360 for the entire list.

Subtracting this fiqure from the $6,208.26 figure, Mr. Lehrman

computes his 1983 coﬁtribution as $4,848.38, under the $5,000

limit. 1In a supplemental response, Mr. Lehrman states that,
although he did not use the list for fundraising in 1983 and is

therfore unable to report that

[he) raised a specific sum of money in 1983 by reason
of having owned the list, [he] would submit that, for
valuation purposes, a contributor list and its
accompanying information have a fair market value at
the time of their acquisition, irrespective of the
results which may or may not be achieved when that
information is ultimately used in fundraising
activities.

II. LEGAL ANALYSIS

Section 44la(a) (1) (C) of Title 2 provides that no person
shall make contributions to any political committee, other than a
candidate's authorized politicai committee or a national
political party committee; which, in the aggregate, exceed $5,000

in any calendar year. Section 44la(f) prohibits knowing
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acceptance of contributions in violation of the provisions of
§ 44la. If the exchange involved a net benefit to the Committee
of $5,000 or under, then no violation occurred. The key to
resolving this issue is the determination of the value of Mr.
Lehrman's interest in the mailing list in 1983.

Mr. Lehrman reports that he did not use the list in 1983 but
wishes to establish a minimum value of the list.at $1,360. This
appears reasonable from two standpoints. First, in its responseé
to RAD, the Committee, which also has an ownership interest in
the list, claims that it received $108,721 in contributions
during 1983 by using a portion of the list. Secondly, Mr.
Lehrman is correct in defining the list as an asset. The rental
rate placed on it, i.e., $80 per thousand names, is entirely
within the reasonable standards of the mailing list industry.
Furthermore, Mr. Lehrman was receiving more than a leasehold
interest in the list. He was receiving an ownership interest in
the entirety of the list with the right to use the list whenever
he wanted.

The figures submitted by Mr. Lehrman as to the benefit
received by the Committee appear to be reasonably derived. When

$1,360 is subtracted from this total, Mr. Lehrman's contribution

total remains under $5,000.

Based on the foregoing analysis, the General Counsel
recommends that the Commission find no probable cause to believe

that Lewis E. Lehrman violated 2 U.S.C. § 44la(a) (1) (C).




II1I. RECOMMENDATIONS

Qi Find no probable cause to believe that Lewis E. Lehrman

violated 2 U.S.C. § 44la(a)(1)(C).

9 0 PO A g
Date . Steele

General Counsel
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FEDERAL ELECTION COMMISSION

MWASHINGTON D . 20463

August 14, 1985

MEMORANDUM

TO: The Commission

FROM: Charles N. Stee
General Counse

SUBJECT: MUR 1872

Attached for the Commission's review are briefs stating the
position of the General Counsel on the legal and factual issues of
the above-captioned matter. A copy of these briefs and letters
notifying the Respondents of the General Counsel's intent to
recommend to the Commission findings of no probable cause to
believe were mailed on August 14 , 1985. Following receipt of
the Respondents' replies to these notices, this Office will make

a further report to the Commission.

Attachments
13 Briefs (2)
278 Letters to Respondents (2)




FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

Frank Trotta, Jr., Esquire
24 North Avenue
New Rochelle, New York 10805

RE: MUR 1872
Fund to Keep America #1
Timothy S. Carey, as treasurer

Dear Mr. Trotta:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your clients had violated 2 U.S.C. §§ 44la(f) and 434(b),
provisions of the Federal Election Campaign Act of 1971, as
amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this matter, at
(202) 523-4000.

Charles N, ¢
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Fund to Keep America #1 MUR 1872

Timothy S. Carey, as treasurer

)
)
)
)

GENERAL COUNSEL'S BRIEF

5o STATEMENT OF THE CASE

This matter involves the possible failure by the Fund to
Reep America #1 ("the Committee") to disclose fully the
administrative costs provided by Lewis E. Lehrman, its landlord,
and possible contributions by Mr. Lehrman to the Committee in
excess of the limits of 2 U.S.C. § 44la(a) (1) (C).

The 1983 Mid-Year Report of the Fund to Reep America #1, a
non-connected political committee, disclosed $47,256.75 in total
disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from Lewis E.
Lehrman. The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second
sent on May 3. The Committee treasurer responded that the
reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
- eXxpenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists

in return for free administrative services and space."
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Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same inquiry was sent
on June 28, 1984. A response was received from the Committee's
counsel on July 3, 1984, stating that he was having the answers to
RAD's questions researched. On July 17, RAD received a response
from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, counsel revealed that
the cost for the rental space at 641 Lexington Avenue on the 25th
floor is $21.296 per square foot per year, that the Committee
uses 138 sguare feet, and that, therefore, the monthly rent was
$244.90. 1In response to a gquestion as to the fair market value
and the manner in which the figure was derived (including the
number of contributions and the price of the list per thousand
names), counsel responded that the list contains approximately
17,000 names, that the list is rented only to "selected bidders"
of similar political attitudes, and that the value of the list
may differ at any given point. 1In response to a guery as to the

"amount of income generated in 1983 and the specifics" of the

rental agreements, counsel stated that

[i]Jn 1983, no direct mail appeal was
sent by our Committee to the entire mailing
list. However, in 1983, a portion of the
list (i.e., all contributors over a certain
"giving history" threshold) was used for a
direct mail event-solicitation which
generated $108,721.00 in income as reported
in our filings in your office.

He further elaborated on the "barter agreement" between the

landlord and the Committee, stating that the Committee foregoes
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all payment for rent or "overhead expenses" in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if the value of the list depreciates.

On January 8, 1985, the Commission found reason to believe
that the Committee and Mr. Carey, as its treasurer, violated
2 U.S.C. § 434(b) for an alleged failure to disclose fully the
administrative costs provided by Mr. Lehrman and 2 U.S.C.

§ 44la(f) for alleged receipt of excessive contributions from Mr,.
Lehrman. The Commiséion also approved a subpoena to be sent to
the Committee with questions pertaining to the exchange agreement
and the valuation of items in the agreement.

On February 22, 1985, counsel for the Committee responded to
the reason to believe notification. On that date, this Office
also received correspondence from counsel for Mr. Lehrman. Both
responses enclosed a copy of an agreement signed by Mr. Lehrman
and Mr. Carey granting Mr., Lehrman an "unconditional permanent

proprietary interest" in the Committee's "lists, records, files,

computer tapes and all other pertinent information relating

thereto" in return for payment for administrative costs provided
by Mr. Lehrman. This agreement, was signed on March 9, 1984.
According to counsel for Mr. Lehrman, an unwritten agreement to

this effect existed in 1983.




-4~

The Committee treasurer also explained the rental rate for

the space used by the Committee. The treasurer explained that
the rental figure was determined by prorating the monthly rental
charge for the space taken by the Committee's desk and files "as
it related to the total leased space of 5,500 sguare feet (i.e.,
138 square feet is approximately 2.5% of 5,500 square feet) and
annualizing that figure of 2.5% of the monthly rent." With an
annual rent of $90,750 for the total leased space, the rate per
square foot is approximately $16.50. The higher figure of
$21,296 "may represent some utility charges and/or an inflation
or cost of living or tax adjustment imposed upon the leasee (sic)
of the entire space in question, (i.e. imposed upon Fund's
'landlord')." The treasurer also stated that the $4,971 in in-
kind payroll services paid by Mr. Lehrman was not contributed as
part of the barter agreement.

Mr. Lehrman's response sets out more specifically the values
involved in the exchange. He states that the Committee occupied
the rental space from April to June, 1983, i.e., three months,
and shared the space with two other entities, occupying "at most,
fifty percent of that 138 square feet."™ Based on this, Mr.
Lehrman determined that the Committee received $367.36 in rental
value from him over the three-month period. Mr. Lehrman states
that, for the remaining months of the year, the Committee did not
use the space, but Mr. Lehrman's employees answered "occasional
telephone calls to the Committee." Mr. Lehrman estimated the

telephone answering and mail collection services provided from
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April to December, 1983, at $900, using a "maximum estimated
market value"™ of $100 per month. Mr. Lehrman adds the in-kind
payroll services, which he claims totalled $4,941 (not $4,971) to
reach a total of $6,208.36 as the total value of the benefit from
him to the Committee.

With reference to the value of the list, Mr. Lehrman states
that he is "not in a position to guantify the value" of the
17,000 name list in 1983 but states that a minimum value of the
"customary one-time rental rate” should be placed on the list,
‘This rate was $80 per thousand or $1,360 for the entire list.

Subtracting this figure from the $6,208.26 figure, Mr. Lehrman

computes his 1983 contribution as $4,848.38, under the $5,000

limit. In a supplemental response, Mr. Lehrman states that,

although he did not use the list for fundraising in 1983 and is

therfore unable to report that
[he] raised a specific sum of money in 1983 by reason
of having owned the list, [he] would submit that, for
valuation purposes, a contributor list and its
accompanying information have a fair market value at
the time of their acquisition, irrespective of the
results which may or may not be achieved when that
information is ultimately used in fundraising
activities.

At this Office's request, counsel for the Committee
submitted a supplemental response as to why the Committee was not
obligated under 2 U.S.C. § 434(b) to report the details of the
barter arrangement. Counsel cites AO 1981-46 for the proposition
that "if the exchange of names is of equal value to the service
received, (as is the case in MUR 1872), 'no contribution or

expenditure would result and the transaction would not be
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reportable under the Act.'" Counsel further points out that,
according to the opinion, "it makes no difference whether the
recipient of the names uses the list presently or in the future."
Counsel also cites AO 1977-45 which states that when there is a
barter for a line of credit in return for services, no reporting
obligation with respect to the line of credit arises until the
line is actually used. Finally, he cites AO 1982-8 for the
proposition that the value of barter "credit units" can be
determined with certainty "only when they are exchanged."
Counsel cites these opinions to maintain that "it would have been
impossible" for the Committee to "place an accurate dollar value
on the mailing list" and the figure, therefore, could not have
been reported.
II. LEGAL ANALYSIS

Section 44la(a) (1) (C) of Title 2 provides that no person
shall make contributions to any political committee, other than a
candidate's authorized political committee or a national
political party committee, which, in the aggregate, exceed $5,000
in any calendar year. Section 44la(f) prohibits knowing
acceptance of contributions in violation of the provisions of §

44la. If the exchange involved a net benefit to the Committee of

$5,000 or under, then no violation occurred. The key to

resolving this issue is the determination of the value of Mr.

Lehrman's interest in the mailing list in 1983.
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Mr. Lehrman reports that he did not use the list in 1983 but
wishes to establish a minimum value of the list at $1,360. This
appears reasonable from two standpoints. First, in its responses
to RAD, the Committee, which also has an ownership- interest in
the list, claims that it received $108,721 in contributions
during 1983 by using a portion of the list. Secondly, Mr.
Lehrman is correct in defining the list as an asset. The rental
rate placed on it, i.e., $80 per thousand names, is entirely
within the reasonable standards of the mailing list industry.
'Furthermore, Mr. Lehrman was receiving more than a leasehold
interest in the 1ist: Be was receiving an ownership interest in
the entirety of the list with the right to use the list whenever
he wanted.

The figures submitted by Mr. Lehrman as to the benefit
received by the Committee appear to be reasonably derived. When
$1,360 is subtracted from this total, Mr. Lehrman's contribution
total remains under $5,000.

Section 434 (b) of Title 2 sets out regquirements for the

itemization of contributions to a political committee. At the

initial stage of this investigation, this Office set forth the

position that this section required the itemization of the value
of the services provided and of the value of the list. Counsel

has cited AO 1981-46 which deals specifically with the exchange

of one set of mailing list names for another set of mailing list
names of equal value. The Commission based its analysis in that
AO on 11 C.F.R. § 100.7(a) (1) (iii) (A) which states that "the

provision of any goods or services without charge or at a charge
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which is less than the usual and normal charge for such goods or
services is a contribution." Based on this analysis, since no
benefit was received by the Committee in the exchange, no
contribution was received from Mr. Lehrman and no contribution
should be reported.l/

Based on the foregoing analysis, the General Counsel
recommends that the Commission find no probable cause to believe
that the Fund to Reep America #1 violated 2 U.S.C. §§ 44la(f) and
434 (b).

IITI. RECOMMENDATIONS

L. Find no probable cause to believe that the Fund to Keep

America #1 violated 2 U.S.C. § 44la(f).

s Find no probable cause to believe that the Fund to Keep

America #1 violated 2 U.S.C. § 434 (b)

LM -\ \& x{ By: 4
Date ° Charles N. Steele
General Counsel

1/ Counsel for the Committee has cited other advisory opinions
to support the position that no reporting obligation arises if a
value cannot be attributed to the goods or services exchanged.
Counsel for Mr. Lehrman, however, has set a reasonable value on
the mailing list and on other services involved in the
transaction.




FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

C. Michael Deese, Esquire
Webster, Chamberlain & Bean
1747 Pennsylvania Avenue, N.W.
Suite 1000

Washington, D.C. 20006

RE: MUR 1872
Lewis E. Lehrman

Dear Mr. Deese:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on January 8, 1985, found reason to believe
that your client had violated 2 U.S.C. § 44la(a)(1l)(C), a
provision of the Federal Election Campaign Act of 1971, as
amended, and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your client's position on the issues and
replying to the brief of the General Counsel. Three copies of
such brief should also be forwarded to the Office of General
Counsel, if possible. The General Counsel's brief and any brief
which you submit will be considered by the Commission before
proceeding to a vote of no probable cause to believe a violation
has occurred.
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Should you have any questions, please contact Jonathan
Levin, the attorney assigned to handle this patter, at
(202) 523-4000.

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
Lewis E. Lehrman | ) MUR 1872

GENERAL COUNSEL'S BRIEF

3s STATEMENT OF THE CASE

This matter involves an allegation that Lewis E. Lehrman
made contributions to the Fund to Keep America #1 ("the
Committee") in excess of the limits of 2 U.S.C. § 44la(a) (1) (C).

The 1983 Mid-Year Report of the Fund to Keep America #l, a

non-connected political committee, disclosed $47,256.75 in total

disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from

Mr. Lehrman. The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second
sent on May 3. The Committee treasurer responded that the
reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists

in return for free administrative services and space."
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Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same inquiry was sent
on June 28, 1984. A response was received from the Committee's
counsel on July 3, 1984, stating that he was having the answers
to RAD's questions researched. On July 17, RAD received a

response from the Committee's counsel.

In answer to a question as to the "normal and usual cost of

renting space" at the office's location, counsel revealed that
the cost for the rental space at 641 Lexington Avenue on the 25th
floor is $21.296 per square foot per year, that the Committee
uses 138 square feet, and that, therefore, the monthly rent was
$244.90. 1In response to a question as to the fair market value
and the manner in which the figure was derived (including the
number of contributions and the price of the list per thousand
names), counsel responded that the list contains approximately
17,000 names, that the list is rented only to "selected bidders"
of similar political attitudes, and that the value of the list
may differ at any given point. In response to a guery as to the
"amount of income generated in 1983 and the specifics" of the
rental agreements, counsel stated that
{(iln 1983, no direct mail appeal was

sent by our Committee to the entire mailing

list. However, in 1983, a portion of the

list (i.e., all contributors over a certain

"giving history" threshold) was used for a

direct mail event-solicitation which

generated $108,721.00 in income as reported

in our filings in your office.

He further elaborated on the "barter agreement" between the

landlord and the Committee, stating that the Committee foregoes
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all payment for rent or "overhead expenses" in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if the value of the list depreciates.
On January 8, 1985, the Commission found reason to believe
Mr. Lehrman violated 2 U.S.C. § 44la(a) (1) (C) for making
allegedly excessive contributions to the Committee. The

Commission also approved a subpoena to be sent to Mr. Lehrman

with questions pertaining to the exchange agreement and the

valuation of items in the agreement.

On February 22, 1985, counsel for Mr. Lehrman responded to
the reason to believe notification. On this date, this‘Office
also received correspondence from counsel for the Committee.
Both responses enclosed a copy of an agreement signed by Mr.
Lehrman and the Committee treasurer granting Mr. Lehrman an
"unconditional permanent proprietary interest" in the Committee's
"lists, records, files, computer tapes and all other pertinent
information relating thereto" in return for payment for
administrativé costs provided by Mr. Lehrman. This agreement,
was signed on March 9, 1984, According to counsel for Mr.

Lehrman, an unwritten agreement to this effect existed in 1983.
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The Committee treasurer also explained the rental rate for
the space used by the Committee. The treasurer explained that
the rental figure was determined by prorating the monthly rental
charge for the space taken by the Committee's desk and files "as
it related to the total leased space of 5,500 square feet (i.e.,
138 square feet is approximately 2.5% of 5,500 square feet) and
annualizing that figure of 2.5% of the monthly rent." With an
annual rent of $90,750 for the total leased space, the rate per
square foot is approximately $16.50. The higher figure of
$21,296 "may represent some utility charges and/or an inflation
or cost of living or tax adjustment imposed upon the leasee (sic)
of the entire space in question, (i.e. imposed upon Fund's
‘landlord').” The treasurer also stated that the $4,971 in in-
kind payroll services paid by Mr. Lehrman was not contributed as
part of the barter agreement.

Mr. Lehrman's response sets out more specifically the values
involved in the exchange. He states that the Committee occupied
the rental space from April to June, 1983, i.e., three months,

and shared the space with two other entities, occupying "at most,

fifty percent of that 138 square feet." Based on this, Mr.

Lehrman determined that the Committee received $367.36 in rental
value from him over the three-month period. Mr. Lehrman states
that, for the remaining months of the year, the Committee did not
use the space, but Mr. Lehrman's employees answered "occasional
telephone calls to the Committee."” Mr. Lehrman estimated the

telephone answering and mail collection services provided from
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April to December, 1983, at $900, using a "maximum estimated
market value" of $100 per month. Mr. Lehrman adds the in-kind
payroll services, which he claims totalled $4,941 (not $4,971) to
reach a total of $6,208.36 as the total value of the benefit from
him to the Committee.

With reference to the value of the list, Mr. Lehrman states
that he is "not in a position to quantify the value” of the
17,000 name list in 1983 but states that a minimum value of the
"customary one-time rental rate" should be placed on the list.
This rate was $80 per thousand or $1,360 for the entire list.
Subtracting this figure from the $6,208.26 figure, Mr. Lehrman
computes his 1983 coﬁtribution as $4,848.38, under the $5,000
limit. In a supplemental response, Mr. Lehrman states that,
although he did not use the list for fundraising in 1983 and is

therfore unable to report that

[he] raised a specific sum of money in 1983 by reason
of having owned the list, [he] would submit that, for
valuation purposes, a contributor list and its
accompanying information have a fair market value at
the time of their acquisition, irrespective of the
results which may or may not be achieved when that
information is ultimately used in fundraising
activities.

II. LEGAL ANALYSIS

Section 44la(a) (1) (C) of Title 2 provides that no person
shall make contributions to any political committee, other than a
candidate's authorized political committee or a national

political party committee, which, in the aggregate, exceed $5,000

in any calendar year. Section 44la(f) prohibits knowing
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acceptance of contributions in violation of the provisions of
§ 44la. If the exchange involved a net benefit to the Committee
of $5,000 or under, then no violation occurred. The key to
resolving this issue is the determination of the value of Mr.
Lehrman's interest in the mailing list in 1983.

Mr. Lehrman reports that he d4id not use the list in 1983 but
wishes to establish a minimum value of the list at $1,360. This
appears reasonable from two standpoints. First, in its responseé
to RAD, the Committee, which also has an ownership interest in
the list, claims that it received $108,721 in contributions
during 1983 by using a portion of the list. Secondly, Mr.
Lehrman is correct in defining the list as an asset. The rental
rate placed on it, i.e., $80 per thousand names, is entirely
within the reasonable standards of the mailing list industry.
Furthermore, Mr. Lehrman was receiving more than a leasehold
interest in the list. He was receiving an ownership interest in
the entirety of the list with the right to use the list whenever
he wanted.

The figures submitted by Mr. Lehrman as to the benefit
received by the Committee appear to be reasonably derived. When
$1,360 is subtracted from this total, Mr. Lehrman's contribution
total remains under $5,000.

Based on the foregoing analysis, the General Counsel

recommends that the Commission f£ind no probable cause to believe

that Lewis E. Lehrman violated 2 U.S.C. § 44la(a) (1) (C).




III. RECOMMENDATIONS ;

[ Find no probable cause to believe that Lewis E. Lehrman

violated 2 U.S.C. § 44la(a) (1) (C).

2 \& kS
Date S N. Steele

General Counsel
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MEMORANDUM
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Other below)
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Fund to Keep America #l MUR 1872
Timothy S. Carey, as treasurer

Lewis E. Lehrman

COMPREHENSIVE INVESTIGATIVE REPORT #1

This matter refers to an alleged failure by the Fund to Keep

America #1 ("the Committee") and Timothy S. Carey, as its

treasurer, to disclose fully the administrative costs provided
for the Committee by Lewis E. Lehrman. This matter also pertains
to a possible excessive contribution by Lewis E. Lehrman as
payment of or provision for the Committee's administrative costs.

On January 10, 1985, the Commission found reason to believe
that the Committee and Timothy S. Carey, as its treasurer,
violated 2 U.S.C. §§ 434(b) and 441la(f) and that Mr. Lehrman
violated 2 U.S.C. § 44la(a) (l) (C). The Commission approved
letters asking respondents to reply to the allegations. The
Commission also approved subpoenas with interrogatories and
requests for documents.

On February 22, 1985, a response was received from counsel
for Mr. Lehrman and from counsel for the Committee and the
treasurer. Counsel for Mr. Lehrman was asked to clarify his
response to an interrogatory addressing the determination of the
value of the services exchanged and his supplemental response was

received on March 18, 1985. This Office is currently evaluating
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the responses received and will report to the Commission shortly

with appropriate recommendations.

Charles N. Steele
Generai~Counsel
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ATTORNEY - AT . LAW

TWENTY.-FOUR NORTH AVENUE
NEw ROCHELLE, NEW YORk 108095
TELEPHONE: (914) NE 2.7089

April 22, 1985
Otfice of the General Counsel
Federal Election Commission
Washington, D.C. 20463
Attention: Jonathan Levin, Esq.

RE: MUR 1872
Additional Response on Behalf of Timothy S. Carey, Treasurer,
Fund to Keep America Number One

Ladies and Gentlemen:

This letter is in further response to your review of the above-captioned
matter.

The thrust of the charges against my client, the Fund to Keep America #l
(hereinafter "Fund") is that by entering into a barter arrangement exchanging an
ownership interest in its lists, informational and research files for minimal
administrative service, the Fund received an excessive contribution, and failed
to make appropriate disclosures.

NO EXCESSIVE CONTRIBUTION

There would only be an excessive contribution it there was an ineqguity in
the aforementioned barter arrangement and that inequity exceeded $5000. We
contend that there was no inequity whatsoever. A fortiori, there was no
excessive contribution received.

Under the barter arrangement, the Fund gave a full, undivided ownership
interest in its lists to its landlord and in exchange received the use of a desk
and mail-drop and certain administrative services. The list is a dynamic item
which, by definition, is continually changing. The value received by the
landlord was the value of compiling such a list as well as the value of
maintaining and updating such a list. The maintenance of the list was an on-
going occurance, just as were the services received by the Fund. Thus, in every
sense, the agreement was an eguitable gquid pro quo.

continued...




MUR-1872 Page Two

The Fund's position, in its preliminary response to the RAD's RFAI and now,
is that while it is unable to detemmine an exact dollar value ot an ownership
interest in its lists and other records at any given point in time, it knows
that whatever that value is, it is not less than the value of the administrative
services received, to wit, file space and occasional and non-exclusive use of a
desk.

Also, it should be noted that when the Fund received services from the
landlord which were more than the minimal administrative services covered under
the barter agreement, those services were deemed an in-kind contribution and
properly reported as "in-kind payroll services" under both the "Itemized
Disbursements" and "Itemized Receipts" headings of the Commission's disclosure
forms on the Fund's Mid-Year Report for 1983.

REPORTING REQUIREMENTS

The Fund made all appropriate disclosures. As mentioned above, in-kind
contributions above and beyond the terms of the barter arrangement were properly
reported. Further, any cash outlays relating to list maintenance (i.e, computer
services, list-use or computer-generation, mailing services, etc.), were fully
disclosed. These are the only items which are required to be reported.

The list-exchange agreement is not reportable. The Commission has dealt
with other cases involving the exchange of a mailing list as payment. (See, AO
1981-46.) Indeed, such exchanges are a common and accepted practice among
direct mail tundraisers. In AO 198l1-46, the Committee for Congressman Ronald V.
Dellums entered into an ayreement with a fundraising firm. The terms of the
ayreement called for the exchanye of the use of the Committee's mailing list as
"full consideration for services rendered." The Commission came to the
connclusion that if the exchange of names is ot egual value to the service
received, (as is the case in MUR-1872), "no contribution or expenditure would
result and the transaction woula not be reportable under the Act [rECA]."
Further, it makes no difference whether the recepient of the names uses the list
presently or in the future; or whether the recepient is another committee, a
non-profit group or a for-profit corporation, according to said advisory
opinion.

Irrespective of whether a mailing list or some other good or service is the
medium of exchanye, there is no reporting obligation relating to any barter
until the good or service exchanged is actually used. [See, AV 1977-45.] The
facts involved in A0 1977-45 are that a candidate bartered his services tor "a
line of credit" be to used as payment for advertising. The Commission states,
"neither [the candidate] nor his principal campaign committee, has any reporting
obligations with respect to the line of credit until it is actually used...."

continued...
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The reasoning for this rule is dbvious: It would be impossible to disclose
accurately, the dollar value ot a barter transaction before consumation. This
is the same sentiment as expressed by the Federal Election Commission in another
advisory opinion A0 1982-8. The Commission, in discussing the reporting of
barter-contributions, states "While [barter] credit units resemble in-Kind
contributions under the Act in that their value can be detemmined with certainty
only when they are exchanged, they neverless are like cash in that they function
as a medium of exchange." [AU 1982-8. (kmphasis added.)] Accordingly, it would
have been impossible for the Fund to place an accurate dollar value on the
mailing list.

Finally, it is important to understand that the Fund sought guidance on
this matter from the Commission and received none. In an April 25, 1984 letter
to the FEC's Reports Analysis Division, the Fund disclosed the barter agreement
and simultaneously asked tor yuidance as to reportiny the barter. Beyond that,
the Fund offered to amend its disclosures in any manner the Commission directed.
(A copy of the letter is annexed hereto and made a part hereot.)

The final paragraph of said letter reads, "We are willing to amend in any
manner you suggest our reports to reflect this 'barter' like arrangement.
Please advise.” No advise or guidance was ever given and no directive ever
rendered. The tund did make every good faith effort to disclose its finances
completely and accurately.

CONCLUSION
Accordingly, the Fund believes that no laws have been violatea and that the

matter should be closed with a detemmination to that effect.

submitjed,
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April 25, 1984

Ms. Doris Gardner

Reports Analyst

Reports Analysis Division
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Ms. Gardner:

Your letter of April 11, to our Teasurer, Timothy S. Carey was
referred to me for response.

In your letter you indicate that our reports reflect only "limited
payments for administrative expenses." We have reflected all expenditures
made. The reason these expenditures are limited is that we have an
exchange agreement with our landlord. Under this agreement, we provide
our landlord with a full ownership interest in our mailing lists in
return for free administrative services and space.

We are willing to amend in any manner you suggest our reports to
reflect this "barter" like arrangement. Please advise.

Very truly yours,

5//7

Frank Trotta
Counsel

FT/ms

cc: Timothy S. Carey

641 Lexington Avenue, 25th Floor ® New York 10022 ¢ (212) 759-8543 ' -




Eranky X5 Lrottay, Esd.

24 North Avcnue 85 Al’f{aﬂ 9[2: 09
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New Rochelle, New York 10805

Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attn: Jonathan Levin, Esq.

O 0ay 3Iee 547
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February 22, 1985

BY HAND

John Warren McGarry
Chairman

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1872
Dear Mr. Chairman:

This is to advise you, pursuant to 11 C.F.R. §1l11.23,
that the undersigned is being represented in the above-
referenced matter by the following counsel: Alan P. Dye,
Esq. and C. Michael Deese, Esq., of Webster, Chamberlain &
Bean, Suite 1000, 1747 Pennsylvania Avenue, N.W. 20006
(telephone: 202-785-9500).

Messrs. Dye and Deese are hereby authorized to receive
any and all notifications and other communications from the
Commission on my behalf.

Sing

lewis E. Lehrman

Jonathan Levin, Esq.

Office of the General Counsel
Federal Election Commission




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 1872
Lewis E. Lehrman

RESPONDENT'S RESPONSE TO SUBPOENA
TO PRODUCE DOCUMENTS

Respondent Lewis E. Lehrman, having sought and received
an extension of time until February 22, 1985, within which
to respond to the Commission's Subpoena dated January 10,
1985, hereby responds as follows:

1. Attached hereto is a photocopy of the formal
agreement entered into between Lewis E. Lehrman and the Fund
to Keep America Number One (''the Committee').

2% Other than the reports filed by the Committee with
the Commission, respondent is not aware of the existence of

any documents which are responsive to Document Request 2.

C. Michael Deese

Webster, Chamberlain & Bean
1747 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

(202) 785-9500

Attorneys for Respondent




“vKeep #
America

The Fund to Keep America Number One, (hereinafter "FUND'") an
unincorporated association, duly registered as a political committee
with the Federal Election Commission, does hereby grant an unconditional
and permanent proprietary interest in all its mailing, contributions and
volunteer lists, records, files, computer tapes and all other pertinent
information relating thereto, in any form whatsoever, to Lewis E. Lehrman
(herewith "LEL") of 778 Park Avenue, New York, N.Y., in consideration of
his agreement herein, to forego the receipt of any and all payment from
"FUND" for administration, clerical, legal, rental and other "overhead"
expenses provided by "LEL" or his agents for the benefit of the "FUND'".

This agreement shall remain in effect so long as payment for said

services is foregone.
Agreed to gthis 9 day of March, 1984.
Keep America #1

j\;:cﬁ%g G

Lewis E. Lehrman by: Timothy S. Carey, Treasurer

641 Lexington Avenue, 25th Floor ® New York 10022 ¢ (212) 759-8543 -




CERTIFICATE OF SERVICE

I hereby certify that a copy of Respondent's Response
to Subpoena to Produce Documents was served by hand upon
Jonathan Levin, Esquire, Office of the General Counsel,
Federal Election Commission, 1325 K Street, N.W., Washington,

D.C. 20463, this 22 day of February, 1985.

A %4/ /é&-;&

C. Michael Deese




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 1872
Lewis E. Lehrman

RESPOWDENT'S ANSWERS TO INTERROGATORIES

Respondent Lewis E. Lehrman hereby answers the Interrogatories
propounded by the Commission on January 10, 1985, as follows:

Interrogatory 1.

State whether you are the landlord of the Fund to Keep
America #l1 ("the Committee'').

Answer:

Lewis E. Lehrman & Company, a sole proprietorship, currently
subleases space at 216 Massachusetts Avenue, N.E., Washington,
D.C., to the Committee under a sublease arrangement effective
January 1, 1985. The Committee's payments to Lehrman & Company
pursuant to that arrangement exceed the rent payments made by
Lehrman & Company to its landlord for the space involved by an
amount judged to be equal to the cost of utilities for that space
paid by Lehrman & Company.

From April 6, 1983, through approximately June 30, 1983, I
permitted the Committee to have the nonexclusive use of space
within my offices located at 641 Lexington Avenue, New York, New
Yorks

Interrogatory 2.

State whether you are subletting office space at 641 Lexing-

ton Avenue to the Committee.




a. If you sublet to the Committee at 641 Lexington
Avenue, state the amount of rent per square foot that you
pay for office space at that address.

b. If you sublet to the Committee at 641 Lexington
Avenue, state whether you sublet to any other persons and/or
organizations. List the rent per square foot for each such
sublessee.

ANSWER:

During 1983 I provided office space to the Committee in

exchange for an ownership interest in all of the Committee's

mailing, contributions and volunteer lists, records, files,
computer tapes and other related information. I did not enter
into a formal sublease agreement with the Committee or with any
other entities. I paid rent for the space provided to the Com-
mittee at the approximate maximum rate of $21.296 per square foot
per year (inclusive of utilities). For a period of approximately
three months (April - June) in 1983, the Committee and at least
two other entities shared 138 square feet of office space at 641
Lexington Avenue, iew York, New York. I would estimate that the
Committee occupied, at most, fifty percent of that 138 square feet.
During the remainder of 1983 the Committee did not use space at
641 Lexington Avenue, although that address continued to be the
Committee's mailing address; occasional telephone calls to the
Committee were answered by my employees located at that address.

INTERRROGATORY 3.

State whether you own the building at 641 Lexington Avenue.




If you own the building, state the rental cost per square foot
for all other parts of the building.
ANSWER:

I do not now own, nor have I ever owned, the building at 641
Lexington Avenue, New York, New York. I was a tenant in that
building.

INTERROGATORY 4.

State whether the $4,971 in in-kind payroll services paid by
you to the Committee was paid pursuant to the barter agreement
whereby the Committee is provided with administrative services.

If so, state the value going to you and the value going to
the Committee pursuant to the barter agreement during the calendar
year 1983. This statement should include an item-by-item break-
down of the amount you received as a result of your interest in
the Committee's lists, records, files, tapes, and other assets
and an item-by-item breakdown of the amount going to the Committee
in the form of rent, salaries, payments for utilities and other
forms of administrative support.

ANSWER:

In April, May, and June, 1983, I contributed $4,941.00 (not
$4,971.00) in in-kind payroll services to the Committee (see
pages 19 - 20 of July 31, 1983, Mid-Year Report filed by the

Committee). This amount represents the cost of the time devoted

by several of my employees to the planning, execution and winding-

up of a fundraising event for the Committee. These services were
contributed by me in addition to other overhead, primarily rent,
which I provided to the Committee in exchange for an ownership

interest in the Committee's lists and other information.




During calendar year 1983 the Committee received the
following from me:

Rent (approx.) (3 months of 50% of
138 square feet) 367.36

In-kind payroll services 4,941.00
Telephone answering and mail collec-
tion (9 months at maximum esti-
mated market value of $100 per
month) 900.00
Total $ 6,208.36
The provision of administrative services was concentrated in April,
May, and June, 1983, due to the fact that (1) the Committee
did not begin to operate until April 6, 1983, and (2) the
Committee's sole fundraising activity in 1983 took place in
the April - June time period.

During calendar year 1983, I had access to the Committee's
lists of contributors, including each contributor's contri-
bution history. 1 am not in a position to quantify the value
of those lists in 1983, but I would submit that it approxi-

mated a minimum of $1,360. The lists contained the names of

over 17,000 contributors. Even at the customary one-time

rental rate (I actually owned the Committee's lists) of $80

per 1,000, this translates into a minimum value of $1,360.
Thus, the maximum possible value of the services which I
contributed to the Committee, approximately $6,208.36, exceeded
the minimum possible value of that received by me from the

Committee, $1,360.00, by no more than $4,848.86.




Further, since the value of the Committee's lists equaled
or exceeded the value of the services provided by me to the
Committee pursuant to the barter agreement, those services did

not constitute a contribution to the Committee.

DISTRICT OF COLUMBIA )
CITY OF WASHIWGTOWN Dy gl

LEWIS E. LEHKMAN, being first duly sworn, deposes and
says that he has read each of the foregoing Answers to
Interrogatories and that, to the best of his knowledge and
belief, each answer given is accurate and complete

7Sworn to and subscribed before me thlsa«ﬁ\ day of
‘y 11/, 1985,
[

<Z\,\\\\ . C/ / o ,)/CLC e

Votary Publlc J

My commission expires: < /& - SC




CERTIFICATE OF SERVICE

I hereby certify that a complete and accurate copy of
the foregoing Respondent's Answers to Interrogatories was
served by hand upon Jonathan Levin, Esquire, Office of the
General Counsel, Federal Election Commission, 1325 K Street,
N.W., Washington, D.C. 20463, this 22nd day of February,
1985.
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LAW OFFICES OF FRANK TROTTA 7

JON:

Here is the answers (sworn) to the interrdgatories

and the documents requested. I am working on a letter
providing more information, but I'll understand if you
can't wait for that. (My delay is due to the fact
that I can't locate the people with the answers 1
need.

TRUST ALL IS WELL.

Regards,

o 4
FRANK/




nkeep 7
AMerica

The Fund to Keep America Number One, (hereinafter "FUND'") an
unincorporated association, duly registered as a political committee
with the Federal Election Commission, does hereby grant an unconditional
and permanent proprietary interest in all its mailing, contributions and
volunteer lists, records, files, computer tapes and all other pertinent
information relating thereto, in any form whatsoever, to Lewis E. Lehrman
(herewith "LEL") of 778 Park Avenue, New York, N.Y., in consideration of
his agreement herein, to forego the receipt of any and all payment from
"FUND" for administration, clerical, legal, rental and other '"overhead"

expenses provided by "LEL" or his agents for the benefit of the "FUND".

This agreement shall remain in effect so long as payment for said

services is foregone.

,Agreedljz/;his 9 day of March, 1984.

'/l o~
5/ Z Keep America #1
/ ,7/ .
{ y A \ “ “ @é g ) <
7 (

Lewis E. Lehrman by: Timothy S. Carey, Treasurer

641 Lexington Avenue, 25th Floor ® New York 10022 e (212) 759-8543 «3—




Before the Federal Election Commission a bq\{l ‘

FEDERAL ELECTION COMMISSION
Camplainant,

- against - MUR: 1872

FUND TO KEEP AMERICA #1, RESPONDENT'S
TIMOTHY S. CAREY, Treasurer AFFIRMATION
Respondent IN REPLY TO
INTERROGATORIES

I, Timothy S. Carey, as Treasurer of the Fund to Keep America Number 1,
Respondent herein, being duly swom depose and affirm:

l. That I reside in the Town of Cortlandt, County of Westchester, State
of New York.

2. That at all times since its inception in April of 1983, I was and am
the Treasurer of an unincorporated organization known as "the Fund to Keep
America #l1." [Hereinafter "the Fund."]

3. That said organization is duly registered with the Fedral Election
Camission. [Hereinafter "the Commission”.]

4. That I make this affimmation in reply to interrogatories of the
Commission issued on or about January 10, 1985, relating to the above-captioned
matter under review.

S. That, all answers herein are my accurate recollection of the facts

as they relate to the time period in question.

6. That, the "landlord providing the Fund with administrative services

and space" during the time period in question, was Lewis E. Lehmman.




7. That, the Fund's "quarters" did not oconstitute either an office
apart fram any other offices or an office within a suite of offices, but rather
constituted a desk and surrounding space used occasionally on a non-exclusive
basis, together with file space, totaling approximately 138 square feet.

8. That, upon information and belief, the suite in which was located
the roam containing said desk and file space was also occupied by the Lewis
Lehrman organization.

9. That, upon information and belief, the "normal and usual cost of
renting space at 641 Lexington Avenue, New York, New York" during the time
period in question, and for the floor in question was gpproximately between
$16.50 and $21.30 per square foot per year.

10. That, upon informmation and belief, the figure of $16.50 was derived
by dividing the annual rent of the space in question for the period in question
($90,750) by the total number of square feet rented (5,500). These figures are
taken fram the lease of the premise in question.

11. That, upon information and belief, the figure of $21.296 presented
in the Fund's response to the inquiry of the Commission's Reports Analysis
Division, was derived by first prorating the monthly rental charge for the space
taken by the Fund's desk and files as it related to the total leased space of
5,500 square feet (i.e., 138 square feet is gproximately 2.5% of 5,500 square
feet) and annualizing that figure of 2.5% of the monthly rent, during the period
in question; and that this higher figure may represent same utility charges
and/or an inflation or cost of living or tax adjustment imposed upon the leasee
of the entire space in question, (i.e.,imposed upon Fund's "landlord").

12. That, the $4,971 in in-kind payroll services paid by Lewis Lehmman
in 1983 was not paid to the Fund pursuant to the barter agreement.

13. That, in compliance with the Cammission's request for documents, 1

submit a copy of the barter agreement contract.




14. That, upon infommation and belief, there are no other documents

which the Commission has requested, in existence.

Dated: February 20, 1985

Notary Public, State of New York
Qualified in Westchester County
Camission Expires March 30, 1986
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ATTORNEY . AT . LAW TWENTY-FOUR NORTH AVENUE

NEW ROCHELLE, NEw YORK 10805
TELEPHONE: (914) NE 2-7069

February 13, 1985

Jonathan Levin, Esgq.

Office of the General Counsel
Federal Election Commission
Washington, D.C. 20463

via overnight mail

RE: M.U.R. 1872/ Fund to Keep America #1

Dear Mr. Levin:

I am writing on behalf of the Fund to Keep America #1 in reference to
the above-captioned matter. (N.B.; Although I have written you before on this matter
it was not for this client. The party involved in my prior request for time extension
is now represented by other counsel. This letter in no way relates to that prior cor-
respondence.)

The Fund to Keep America #1 received correspondence from the Commission on
February 4, 1985, requesting a ten-day reply. I hereby request a brief extension. My
client has not asked for a prior extension in this matter under review.

I scheduled a meeting with your office today. The meeting is planned for
the afternoon of Tuesday, February 19 at 2 o'clock. (That is the first business day
next week.) I intend to respond to the Commission's February 4th communications im-
mediately after that meeting at your offices. Accordingly, I request a time extension
until some time after our meeting of next week.

In view of these circumstances, I trust you will agree that a brief extension
of time in appropriate. Your favorable consideration in this matter would be greatly
appreciated. However, if, for some reason, you do not grant this request, I would ask
that you notify me of this fact by telephone, (rather than or in addition to, by letter),
since time is of the essence. My telephone number is listed above.

Thank you for your attention in this matter. I look forward to meeting
you on Tuesday.

B
K TROTTA¢ JR.
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Law OFFICES

GEORGE D. WEBSTER WEBSTER, CHAMBERLAIN & BEAN

CHARLES E.CHAMBERLAIN
A S 1747 PENNSYLVANIA AVENUE, N. W.

R Lo G TEYA WASHINGTON, D. C. 20006

ALAN P. DYE

BURKETT VAN KIRK (202) 785-0500
FRANK M. NORTHAM

C. MICHAEL DEESE

GERARD P, PANARO

JOHN W. HAZARD. JR.

BRAD D.WEISS February 12, 1985

BY HAND

Jonathan Levin, Esq.

Uffice of the General Counsel
Federal Election Commission
1325 K Street, N.W., 7th Floor
Washington, D.C. 20463

Re: MUR 1872
Dear Mr. Levin:

As I indicated to you by telephone earlier today, this
firm has recently been engaged to represent Mr. Lewis E.
Lehrman in connection with the Commission's MUR 1872. 1Inas-
much as Mr. Lehrman and Mr. Frank Trotta, counsel to the Fund
to Keep America Number One (''the Fund"), did not learn until
late January that the Commission intended to pursue two
separate matters with respect to Mr. Lehrman and the Fund,
the decision to engage us as separate counsel was not neces-
sari until quite recently and was not made until late last
week.

I understand that, pursuant to a previous time extension,
Mr. Lehrman's responses to the Commission's subpoena, as well
as any additional materials he may wish to be considered by
the Commission, are not due to be filed until the close of
business today. Since I received the materials pertinent to
MUR 1872 only yesterday, and for the further reason that we
have not yet had an opportunity to speak directly with our
client, I would respectfully request that Mr. Lehrman be granted
an additional ten (10) days, until the close of business on
February 22, 1985, within which to respond to the Commission's
subpoena and submit any additional relevant information. We
will also submit a Notice of Counsel at the earliest possible
date.

I would appreciate receiving confirmation of a further
extension at your earliest convenience.

Very truly yours,

O ek f e

C. Michael Deese
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©  AND DELIVERED
Fhrank Trotta, A g5FEB | Pz 5l

ATTORNEY . AT . LAW TWENTY.FOUR Non'm AVENUE s
NEw ROCHELLE. NEwW YORx 108095

TELEPHONEéj‘I Nt%é{?&

January 30, 1985 —

Jonathan Levin, Esq.

Office of the General Counsel
Federal Election Commission
Washington, D.C. 20463

RE: MUR 1872
Dear Mr. Levin:

As discussed today, I am constrained to seek a minimal extension of time
for Mr. Lehman to reply in the above-captioned Matter Under Review.

The Camnission's letter was received by my client's business office on
January 23, 1985. The letter called for our response within ten days. Mr.
Lehman is traveling and in his absence, his office has referred your letter to
me for the limited purpose of requesting more time to reply.

Other than for this limited purpose, I have yet to be retained to represent
Mr. Lehrman in this matter; accordingly, my appearance herein in no way waives
any of Mr. Lehman's rights relating to jurisdiction or other procedural
matters. Further, given the fact that I am Counsel to the Fund to Keep America
#1, which is involved in, but not a party in this matter, I may not be in a
position to represent Mr. Lehmman in this matter, under the Code of Professional
Responsibility. I would appreciate time to study this question, and to discuss
this matter at length with Mr. Lehrman. In view of these circumstances, I trust
you will agree that a 10-day extension of time is appropriate.

Your favorable consideration in this matter would be greatly appreciated.
However, if, for same reason, you do not grant this request, I would ask that
you notify me of this fact by telephone, (rather than or in addition to, by
letter), since time is of the essence. My telephone number is listed above.

Thank you for your attention in this matter.

Very truly




FEDERAL ELECTION COMMISSION G

WASHINGTON, D.C. 20463 3 . n
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January 28, 1985

MEMORANDUM TO: The Commission

FROM: Charles N. Steele
General Counsel

By: Kenneth A. Gross (A(
Associate General Couns A/MWJ SR
SUBJECT: RAD Referral 84L-26

On January 9, 1985 the Commission approved the

recommendation that the subject RAD Referral be made a

MUR. Therefore, all documents which had previously been
identified as RAD Referral 84L-26 should now become MUR

1872.

Attachment
Copy of Certification




BEFOR.’PHE FEDERAL ELECTION COMMJ!SION

In the Matter of

RAD 841-26
Fund to Keep America #1 .
Timothy S. Carey, Treasurer
Lewis E. Lehrman

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on January 9,
1985, the Commission decided by a vote of 5-0 to take

the following actions in RAD 84L-26:

- - ——

l. Open a Matter Under Review.

2. Find reason to believe that the
Fund to Keep America #1 and
Timothy S. Carey, as its treasurer,
violated 2 U.S.C. § 434(b).

Find reason to believe that Lewis
Lehrman violated 2 U.S.C. § 44la(a)
(1) (C).

Find reason to believe that the
Fund to Keep America #l1 and
Timothy S. Carey, as its treasurer,
violated 2 U.S.C. § 44la(f).

Approve the letters with subpoenas
and orders. attached to the .First
General Counsel's Report signed
January 4, 1985.
Commissioners Aikens, Elliott, Harris, McDonald and
Reiche voted affirmatively in this matter; Commissioner

McGarry ¢id not cast a vote.

Attest:

/ ‘j’ "jf
Date Marjorie W. Emmons
Secretary of the Commission




BEFOREQHE FEDERAL ELECTION COMMI&ON

In the Matter of
RAD 84L-26

Fund to Keep America #1
Timothy S. Carey, Treasurer
Lewis E. Lehrman

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on January 9,
1985, the Commission decided by a vote of 5-0 to take

the following actions in RAD 84L-26:

Open a Matter Under Review.

Find reason to believe that the
Fund to Keep America #1 and
Timothy S. Carey, as its treasurer,
violated 2 U.S.C. § 434 (b).

Find reason to believe that Lewis
Lehrman violated 2 U.S.C. § 44la(a)
(1) (C).

Find reason to believe that the
Fund to Keep America #1 and
Timothy S. Carey, as its treasurer,
violated 2 U.S.C. § 441la(f).

Approve the letters with subpoenas
and orders attached to the First
General Counsel's Report signed
January 4, 1985.
Commissioners Aikens, Elliott, Harris, McDonald and
Reiche voted affirmatively in this matter; Commissioner
McGarry did not cast a vote.

Attest:

=7 =55
Date Marjorie W. Emmons
Secretary of the Commission




FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20463

January 11, 1985

Lewis E. Lehrman
641 Lexington Avenue
New York, New York 10022

Re: MUR 1872
Lewis E. Lehrman

Dear Mr. Lehrman:

On January 9 , 1985, the Federal Election Commission
determined that there is reason to believe that you violated
2 U.S.C. § 441a(a)(l)(C), a provision of the Federal Election
Campaign Act of 1971, as amended ("the Act") by granting a
benefit that was over $5,000 more than the benefit received by
the Fund to Keep America #l1 ("the Committee") pursuant to a
barter agreement with the Committee. The General Counsel's
factual and legal analysis, which formed a basis for the
Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. You should submit any
factual or legal materials which you believe are relevant to the
Commission's consideration of this matter. In addition, the
Commission has issued the attached subpoena and order which
requires vou to provide information which will assist the
Commission in carrying out its statutory duty of supervising
compliance with the Federal Election Campaign Act of 1971, as
amended, and Chapters 95 and 96 of Title 26, U.S. Code. You may
consult with an attorney and have an attorney assist you in the
preparation of your responses to this subpoena and order.

All responses and information should be submitted under oath
within ten days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against you,
the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation. Of course,
this does not preclude the settlement of this matter through
conciliation prior to a finding of probable cause to believe if
so desired. See 11 C.F.R. § 111.18(d).




Letter to Lewis E. Lehrman
Page 2

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. 1If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202)523-4000.

Sin

Jghn Warren McGarry
Chairman

Enclosures

General Counsel's Factual and Legal Analysis
Procedures

Designation of Counsel Statement




FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

DATE January, 1985 MUR No. 1872
STAFF MEMBER & TEL NO,
Jonathan Levin
(202) 523-4000

RESPONDENT Lewis E. Lehrman

SOURCE OF MUR: o ONCE BORCNVAY TR SNGEEINCELR AT ETD

SUMMARY OF ALLEGATIONS

This matter was referred to the Office of General Counsel
(OGC) on August 27, 1984, by the Reports Analysis Division (RAD).
It involves a possible excessive contribution by Lewis E. Lehrman
to the Fund to Keep America $#1.

FACTUAL BASIS AND LEGAL ANALYSIS

The 1983 Mid-Year Report of the Fund to Keep America #1, a

non-connected political committee, disclosed $47,256.75 in total

disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from Lewis E.
Lehrman. 1/ The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second

sent on May 3. The Committee treasurer responded that the

1/ These contributions were itemized as contributions to the
Committee on Schedule A and disbursements by the Committee on
Schedule B, in accordance with 11 C,F.R. § 104.13(a).




reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists
[sic] in return for free administrative services and space."

Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same inquiry was sent
on June 28, 1984. A response was received from the Committee's
counsel on July 3, 1984, stating that he was having the answers
to RAD's questions researched. On July 17, RAD received a
response from the Committee's counsel,

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, the treasurer revealed
that the cost for the rental space at 641 Lexington Avenue on the
25th floor is $21,296 per square foot per year, that the
Ccmmittee uses 138 square feet, and that, therefore, the monthly
rent was $244.90. 1In response to a question as to the fair
market value and the manner in which the figure was derived
(including the number of contributions and the price of the list
per thousand names), counsel responded that the list contains
approximately 17,000 names, that the list is rented only to
"selected bidders" of similar political attitudes, and that the
value of the list may diifer at any given point. 1In response to
a guery as to the "amount of income generated in 1983 and the

specifics" of the rental agreements, counsel stated that the




amount of income generated from the sale or rental of the
Committee's list "was not provided" (i.e., by those researching
the answers to RAD's questions) but that the Committee "received
$108,721 in contributions by using a portion of the list." He
further elaborated on the "barter agreement" between the landlord
and the Committee, stating that the Committee foregoes all
payment for rent or "overhead expenses" in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if the value of the list depreciates.

The existence of a barter arrangement raises the question of
whether there was correct valuation in the exchange. If the
value of the landlofd's interest in the lists, records, files,
and other pertinent information is less than the value of the
services provided to the Committee in the form of rent payment,
phones, utilities, and other facilities, then a contribution is
being made by the landlord to the Committee.

Although none of the Committee's responses indicate who the
landlord is, the provider of in-kind payroll services, which are
administrative expenses, is listed as Lewis E. Lehrman. His
address is the same as that of the Committee. Based on these

facts, it appears that the landlord in question is Mr. Lehrman.2/

2/ The Committee has responded to RAD that it rents 138 square

feet in office space from the landlord. This is a small space
and may be sublet space within a larger suite of offices,




Section 44la(a) (1) (C) of Title 2 provides that no person shall
make contributions to any political committee, other than a
candidate's authorized political committee or a national political
party committee, which, in the aggregate exceed $5,000 in any
calendar year. If the value of the services provided to the
Committee exceeds the value of the landlord's interest during a
calendar year, then a contribution has been made by the landlord to
the Committee. The question of whether the value of the services
provided to the Committee exceeded the value of the landlord's
interests in the Committee's assets by $5,000 is raised
especially in light of the fact that Mr. Lehrman is already
reported to have spent $4,971 for in-kind payroll services. This
guestion needs further investigation. Based on the foregoing
analysis, the Office of the General Counsel recommends that the
Commission find reason to believe that Lewis E. Lehrman violated

2 U.S.C. § 441a(a) (1) (C).




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 1872
Lewis E. Lehrman

SUBPOENA TO PRODUCE DOCUMENTS
ORDER TO SUBMIT WRITTEN ANSWERS

Lewis E. Lehrman

641 Lexington Avenue

New York, New York 10022

Pursuant to 2 U.S.C. § 437d(a) (1) and (3) and in furtherance
of its investigation in the above-captioned matter, the Federal
Election Commission hereby orders you to submit written answers
to the questions attached to this Order and Subpoenas you to
produce requested documents.

Such answers must be submitted under oath and must be
forwarded to the Commission within ten (10) days of your receipt
of this Order /Subpoena.

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set his hand on January /0, 1985.

ATTEST:

2 . f 7/
7) e i G/ / TR IO Aot —
tarjorie W. Emmons
Secretary to the Commission

Attachment
Interrogatories and Request for Documents (2 pages)




Interrogatories

To: Lewis E., Lehrman

Phe State whether you are the landlord of the Fund to Keep
America #1 ("the Committee").

2% State whether you are subletting office space at 641
Lexington Avenue to the Committee.

a. If you sublet to the Committee at 641 Lexington Avenue,
state the amount of rent per square foot that you pay for office
space at that address.

b. If you sublet to the Committee at 641 Lexington Avenue,
state whether you sublet to any other persons and/or
organizations. List the rent per square foot for each such
sublessee,

3. State whether you own the building at 641 Lexington Avenue,

If you own the building, state the reutal cost per square
foot for all other éarts of the building.

4. State whether the $4,971 in in-kind payroll services paid by
vou to the Committee was paid pursuant to the barter agreement
whereby the Committee is provided with administrative services.

If so, state the value going to you and the value going to
the Committee pursuant to the barter agreement during the
calendar year 1983. This statement should include an item-by-
item breakdown of the amount you received as a result of your
interest in the Committee's lists, records, files, tapes, and
other assets and an item-by-item breakdown of the amount going to
the Committee in the form of rent, salaries, payments for

utilities and other forms of administrative support.
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Interrogatories for Lewis E. Lehrman

Request for Documents

1. If you are the Committee's landlord, provide a copy of the

barter agreement between you and the Committee.

2% If you are the Committee's landlord, provide copies or
evidence of all checks, invoices, or other documents pertaining
to interests obtained by you pursuant to the barter agreement,
and the administrative services obtained by the Committee

pursuant to the barter agreement.




FEDERAL ELECTION COMMISSION

WASHINGTON, D C. 20463

January 11, 1985

Timothy S. Carey, Treasurer
Fund to Keep America #1

641 Lexington Avenue

New York, New York 10022

Re: MUR 1872
Fund to Keep America #£1
Timothy S. Carey, Treasurer

Dear Mr. Carey:

On January 9 , 1985, the Federal Election Commission
determined that there is reason to believe that the Fund to Keep
America #1 ("the Committee") and you, as treasurer, violated
2 U.S.C. § 434(b), a provision of the Pederal Election Campaign
Act of 1971, as amended ("the Act") by failing to disclose
payments for administrative costs provided for the Committee
through a barter agreement. On that date, the Commission also
found reason to believe that *he Committee and you, as its
treasurer, violated 2 U.S.C. § 44la(f), another provision of the
Act, by receiving a benefit that was more than $5,000 greater
than the benefit received by your landlord in the barter
agreement. The General Counsel's factual and legal analysis,
which formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you and the Committee. You
should submit any factual or legal materials which you believe
are relevant to the Commission's consideration of this matter.
In addition, the Commission has issued the attached subpoena and
order which requires you to provide information which will assist
the Commission in carrying out its statutory duty of supervising
compliance with the Federal Election Campaign Act of 1971, as
amended, and Chapters 95 and 96 of Title 26, U.S. Code. You may
consult with an attorney and have an attorney assist you in the
preparation of your responses to this subpoena and order.

All responses and information should be submitted under oath
within ten days of your receipt of this letter.




Letter to Timothy S. Carey
Page 2

Some of the interrogatories enclosed address areas covered
in a request for information sent to you by the Commission's
Reports Analysis Division on June 6, 1984. These areas are being
addressed again because some of the responses of the Committee's
counsel were incomplete or unresponsive.

In the absence of any additional information which
demonstrates that no further action should be taken against your
committee and you, as treasurer, the Commission may find probable
cause to believe that a violation has occurred and proceed with
conciliation. Of course, this does not preclude the settlement
of this matter through conciliation prior to a finding of
probable cause to believe if so desired. See 11 C.F.R.

N DEATI8N ey |

If you intend to be represented by counsel in this matter,
Please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (n),
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. 1If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202)523-4000.

SS;ZZé%l |
Jadhn Warren McGarry

Chairman

Enclosures
General Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Statement




FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

DATE  January, 1985 MUR NO, 1872

STAFF MEMBER & TEL. NO,
Jonathan Levin

(202) 523-4000

RESPONDENT Fund to Keep America #1
Timothy S. Carey, Treasurer

SOURCE OF MUR: INTERNALLY GENERATED

SUMMARY OF ALLEGATIONS

The Fund to Keep America #1 ("the Committee") was referred
to the Office of General Counsel on August 27, 1984, by the
Reports Analysis Division (RAD). This referral involves a
possible failure to disclose fully the administrative costs
provided for the Committee.

FACTUAL BASIS AND LEGAL ANALYSIS

The 1983 Mid-Year Report of the Fund to Keep America #1, a
non-connected political committee, disclosed $47,256.75 in total
disbursements but only itemized $4,971 in administrative costs.
These were for contributions for payroll services from Lewis E.
Lehrman. 1/ The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second

sent on May 3. The Committee treasurer responded that the

l/ These contributions were itemized as contributions to the
Ccmmittee on Schedule A and disbursements by the Committee on
Schedule B, in accordance with 11 C.F.R. § 104.13(a).




reports "have reflected all expenditures made,” and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement"” between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists
[sic] in return for free administrative services and space."

Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same inquiry was sent
on June 28, 1984. A response was received from the Committee's
counsel on July 3, 1984, stating that he was having the answers
to RAD's guestions researched. On July 17, RAD received a
response from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renti.ng space” at the office's location, the treasurer revealed
that the cost for the rental space at 641 Lexington Avenue on the
25th floor is $21.296 per square foot per year, that the
Committee uses 138 square feet, and that, therefore, the monthly
rent was $244.,90. 1In response to a question as to the fair
market value and the manner in which the figure was derived
(including the number of contributions and the price of the list
per thousand names), counsel responded that the list contains
approximately 17,000 names, that the list is rented only to
"selected bidders" of similar political attitudes, and that the
value of the list may differ at any given point. 1In response to
a query as to the "amount of income generated in 1983 and the

specifics™ of the rental agreements, counsel stated that the




amount of income generated from the sale or rental of the
Committee's list "was not provided" (i.e., by those researching
the answers to RAD's questions) but that the Committee "received
$108,721 in contributions by using a portion of the list." He
further elaborated on the "barter agreement" between the landlord
and the Committee, stating that the Committee foregoes all
payment for rent or "overhead expenses" in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if the value of the list depreciates.

Section 434 (b) of Title 2 sets out the requirements for
reporting contributions to and disbursements by a political
committee. Section 434 (b) (3) sets out the requirements for
itemizing in-kind contributions, e.g., goods or services,
provided by an individual to a committee. Sections 434 (b) (4) (A)
and (b) (5) (A) set out the requirements for itemizing
disbursements to meet committee operating expenses. This matter
presents a situation in which one of the half-year reports
itemizes only "in-kind payroll" services and no other
administrative services and the following report itemized no
administrative expenses at all.

The existence of a barter arrangement for the payment of
adrministrative expenses is not impermissible per se. Barter

arrangements for contributions have been deemed permissible in




two advisory opinions provided that there is correct valuation of
the goods or services involved. See AO 1977-45 and AO 1982-8.
The existence of an exchange as a method for the provision of
administrative services, however, does not negate the
responsibility of the Committee to report the value of the
interest "disbursed" and the value of the services "received."
There should be some itemization, not just of payroll services,
but of the value of services for phones, paper, utilities, and
other casts of running the office of the committee. There should
also be an itemization of the value of the interest conveyed by
the Committee, i.e., the benefit obtained by the landlord as a
result of the interest in lists, records, files, and other
"pertinent information." This may be itemized by the value
derived from each of the interests during the relevant reporting
period. Based on tﬁe foregoing analysis, the Office of the
General Counsel recommends that the Commission f£ind reason to
believe that the Fund to Keep America £l and Timothy S. Carey, as
treasurer, violated 2 U.S.C. § 434 (b).

The existence of a barter arrangement also raises the
guestion of whether there was correct valuation in the exchange.
If the value of the landlord's interest in the lists, records,
files, and other pertinent information is less than the value of
the services provided to the Committee in the form of rent
payment, phones, utilities, and other facilities, then a

contribution is being made by the landlord to the Committee.




Although none of the Committee's responses indicate who the
landlord is, the provider of in-kind payroll services, which are
administrative expenses, is listed as Lewis E. Lehrman. His
address is the same as that of the Committee. Based on these
facts, it appears that the landlord in gquestion is Mr. Lehrman. 2/

Section 44la(a) (1) (C) of Title 2 provides that no person shall
make contributions to any political committee, other than a
candidate's authorized ponlitical committee or a national political
party committee, which, in the aggregate exceed $5,000 in any
calendar year. Section 44la(f) prohibits knowing acceptance of
contributions in violation of the provisions of § 44la. If the value
of the services provided to the Committee exceeds the value of the
landlord's interest during a calendar year, then a contribution has
been made by the itandlord to the Committee. The question of whether
the value of the services provided to the Committee exceeded the
value of the landlord's interests in the Committee's assets by $5,000
is raised especially in light of the fact that Mr. Lehrman is already
reported to have spent $4,971 for in-kind payroll services. This
guestion needs further investigation. Based on the foregoing
analysis, the Office of the General Counsel recommends that the
Commission find reason to believe that the Fund to Keep America £1

and Timothy S. Carey, as treasurer, violated 2 U.S.C. § 44la(f).

2/ The Committee has responded to RAD that it rents 138 square
feet in office space from the landlord. This is a small space
and may be sublet space within a larger suite of offices,




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Fund to Keep America #1 MUR 1872

Timothy S. Carey, Treasurer

)
)
)
)

SUBPOENA TO PRODUCE DOCUMENTS
ORDER TO SUBMIT WRITTEN ANSWERS

Timothy S. Carey

Treasurer

Fund to Keep America #l

641 Lexington Avenue

New York, N.Y. 10022

Pursuant to 2 U.S.C. § 437d(a) (1) and (3) and in furtherance
of its investigation in the above-captioned matter, the Federal
Election Commission hereby orders you to submit written answers
to the guestions attached to this Order and Subpoenas you to
produce requested documents.

Such answers must be submitted under oath and must be
forwarded to the Commission within ten (10) days of your receipt
of this Order /Subpoena.

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set his hand on January /2, 1985.

ATTEST:

90 o) AT

lid it se &' Capppms
Marjo{ée W. Emmons

Secretary to the Commission

Attachment
Interrogatories and Request for Documents (2 pages)




Interrogatories

TO: Timothy S. Carey, Treasurer
Fund to Keep America #1

W State the name of the landlord providing your committee with
administrative services and space.
2% State whether the Committee's quarters constitute an office
apart from any other offices or an office within a suite of
offices.
a, If it is in a larger suite of offices, state the person
or organization occupying this suite of offices.
b. State whether the Committee's quarters are rented on a
sublease basis or are rented from the owner of the building
at 641 Lexington Avenue.
3 State the normal and usual cost of renting space at 641
Lexington Avenue in New York City.
a. If there is a discrepancy between this figure and the
rent figure stated in your response to the inquiry from the
Commission's Reports Analysis Division, explain the reason
for this difference.
4. State whether the $4,971 in in-kind payroll services paid by
Lewis Lehrman was paid to the Committee pursuant to the barter
agreement whereby the Committee is provided witﬁ administrative
services.
If so, state the value going to the Committee and the value
going to the landlord, pursuant to the barter agreement, during
the calendar year 1983. This statement should include an item-

by-item breakdown of the amount going to the landlord as a result
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;nterrogatories for Timothy Carey

of his interest in the various lists, records, files, tapes, and
other information, and an item-by-item breakdown of the amount
going to your committee in the form of rent, salaries, payments

for utilities, and other forms of administrative support.

Requests for Documents

ihire Provide a copy of the barter agreement between your
committee and the landlord.

2% Provide copies or evidence of all checks, invoices and other
documents pertaining to interests obtained by the landlord
pursuant to the barter agreement and the administrative services

obtained by your committee pursuant to the barter agreement.




FEDERAL ELECTION COMMISSION

WASHINGCTON, D C 20463

Timothy S. Carey, Treasurer
Fund to Keep America #1

641 Lexington Avenue

New York, New York 10022

Re: MUR
Fund to Keep America #1

Tiothy S. Carev, Treasurer o
ki - dVI ,’w,ﬂ

Carey:

On January , 1985, the Federal Election Commission
rmined that there is reason to believe that the Fund to Keep
#1 ("the Committee") and you, as treasurer, violated
§ 434(b), a provision of the Federal Election Campaign
Act of 1971, as amended ("the Act"™) by failing to disclose
payments for administrative cosits prcecvided for the Committee
through a barter agreement., On that date, the Commission also
found reason to believe that the Committee and you, as its
treasurer, violated 2 U.S.C. § 44la(f), another provision of the
Act, by receiving a benefit that was more than $5,000 greater
than the benefit received by ir Jandlord in the barter
agreement. The General Couns factual and legal analysis,
wnich formed a basis for the 1issicn's finding, is attached
for your information.

Under the Act, you have ~n opportunity to demonstrate that
no action should be taken against you and the Committee. You
should submit any factual cr legal materials which you believe
are relevant to the Commicssion's consideration of this matter.
In addition, the Commission has issued the attached subpoena and
order which reguires you to provide information which will assist
the Commission in carrying out its statutory duty of supervising
compliance with the Federal Elcction Campaign Act of 1971, as
amended, and Chapters 95 and 296 of Title 26, U.S. Code. You may
consult with an attornzy and hz2ve an attornhey assist you in the
preparation of your responses to this subpoena and order.

All rasponses and information should be submitted under oath
within ten days of your receipt of this letter.




Letter to Timothy S. Carey
Page 2

Some of the interrogatories enclosed addresn arcas covered
in a reguest for information sent to you by the Commission's
Reports Analysis Division on June 6, 1984. Thesce areas are being
addressed again because some of the responses of the Committee's
counsel were incomplete or unresponsive.

In the absence of any additional information which
demonstrates that no further action should be taken against your
committee and you, as treasurer, the Commission may find probable
cause to believe that a violation has occurred and proceed with
conciliation. Of course, this does not preclude the settlement
of this matter through conciliation prior to a finding of
brobable cause to believe if so desired. See 11 C.F.R.

S 8N ().

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the n-me . address and telephone number of such counsel
and a statement zuthorizing such counsel to receive any
notifications and other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U,S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (a),
unless you notify the Commission in writing that you wish the

investigation to be made public.

ror your information, we have attached a brief description
the Commission's procedures for handling possible violations
tne Act., If you have any questions, nlease zcontact Jonathan
i the attorney assigned to this matter, at (202)523-400C0.

Sincerely,

Inclosures
Gen2ral Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Statement




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Lewis E. Lehrman
641 Lexington Avenue
New York, New York 10022

Re: MUR

Lewis E. Lehrman Jf //,o/ff

Dear Mr. Lehrman:

On January , 1985, the Federal Election Commission
aatermined that there is reason to believe that you violated
2 U.S.C., § 441a(a) (1) (C), a provision of the Federal Election
Campaign Act of 1.71, as amended ("the Act") by granting a
benefit that was over $5,000 more than the benefit received by
the Fund to Keep America #1 ("the Committee") pursuant to a
barter agreement with the Committee. The General Counsel's
factual and legal analysis, which formed a basis for the
Commission's finding, is attached for your information,

Under the Act, you have an opportunity to demonstrate that
nc action shculd be taken against you. You should submit any
factual or legal materials which you believe are relevant to the
Commiszion's consideration of this matter. In addition, the
Commissicon has issued the attached subpoena and order which
requires you to provide information which will assist the
Commission in carrying out its statutory duty of supervising
compliance with the Federal Election Campaign Act of 1971, as
2mended, and Chapters 95 and 96 of Title 26, U.S. Code. You may
concult with an ~ttorney and have an attorney assist ycu in the
preparation of your responses to this subpoena and order.

11l responses and information should be submitted under oath
within ten days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken agsinst you,
the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation., Of course,
this daoes not preclude the settlement of this matter through
conciliation prior to a finding of probable cause to believe if
5o GERiheceky  REE ALY G IR R




Letter to Lewis E. Lehrman
Page 2

If you intend to be represented by counsel in this matter,
plecase advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to reccive any
notifications and other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. 5§ 437g(a) (4) (B) and 437g(a) (12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, w2 have attached a brief description
of the Commission's procedures for handling possible violations
cf the Act. If you have any questions, please contact Jonathan
L2vin, the attorney assigned to this matter, at (202)523-4000.

Sincerely, /r ///’/ff

unsel's Factual and Legal .nalysis

n of Counsel Statement




FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

MEMORANDUM TO: CHARLES N. STEELE
GENERAL COUNSEL

-~
2

FROM: MARJORIE W. EMMONS/JODY C. RANSOM(' /-
(/,

DATE: JANUARY 10, 1985

SUBJECT: MUR 1872 (RAD 84L-26) - Subpoenas and
Orders

The attached subpoenas and orders were Commission
approved on January 9, 1985 by a vote of 5-0. They

have been signed and sealed this date.

Attachments




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MEMORANDUM

TO: Office of the Commission Secretary

FROM: : Office of General Counselw

DATE: January 7, 1985

SUBJECT: RAD 84L:26: First General Counsel's Report -

The attached is submitted as an Agenda document

for the Commission Meeting of

Open Session

Closed Session

CIRCULATIONS

48 Hour Tally Vote
Sensitive
Non-Sensitive

24 Hour No Objection
Sensitive
Non-Sensitive

Information

Sensitive
Non-Sensitive

Other

DISTRIBUTION
Compliance

Audit Matters
Litigation

Closed MUR Letters
Status Sheets
Advisory Opinions

Other (see distribution
below)




FEDERAL ELECTION COMMISSIQEN *' ' .. = .
1325 K Street, N.W.
Washington, D.C. 20463

CFE L

FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTAL RAD 84L-26
BY OGC TO THE COMMISSION IZIZ'zS -9:¢/S” STAFF MEMBER J. Levin

SOURCE OF MUR: INTERNALLY GENERATED
RESPONDENTS' NAMES: Fund to Keep America #1

Timothy S. Carey, Treasurer

Lewis E. Lehrman
RELEVANT STATUTE: 2 U.S.C. § 434 (b) (4)

2 U.S.C. § 434(b) (5)

2 U.S.C. § 44la(a) (1) (C)

2 U.S.C. § 44la(f)

11 C.F.R. § 104.13(a)
INTERNAL REPORTS CHECKED: Public Records
FEDERAL AGENCIES CHECKED: None

SUMMARY OF ALLEGATIONS
The Fund to Keep America #1 ("the Committee") was referred

to the Office of General Counsel on August 27, 1984, by the
Reports Analysis Division (RAD). This referral involves a
possible failure to disclose fully the administrative costs
provided for the Committee.

FACTUAL AND LEGAL ANALYSIS

The 1983 Mid-Year Report of the Fund to Keep America #1, a

non-connected political committee, disclosed $47,256.75 in total
disbursements but only itemized $4,971 in administrative costs.

These were for contributions for payroll services from Lewis E.

Lehrman. 1/ The Committee's 1983 Year End Report disclosed

oLy These contributions were itemized as contributions to the
Committee on Schedule A and disbursements by the Committee on
Schedule B, in accordance with 11 C.F.R. § 104.13(a).




disbursements of $30,843 with no disbursements for administrative
expenses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second
sent on May 3. The Committee treasurer responded that the
reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement"” between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists
[sic] in return for free administrative services and space."

Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same inquiry was sent
on June 28, 1984, A response was received from the Committee's
counsel on July 3, 1984, stating that he was having the answers
to RAD's questions researched. On July 17, RAD received a
response from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, the treasurer revealed
that the cost for the rental space at 641 Lexington Avenue on the
25th floor is $21.296 per square foot per year, that the
Committee uses 138 square feet, and that, therefore, the monthly
rent was $244.90. In response to a question as to the fair
market value and the manner in which the figure was derived
(including the number of contributions and the price of the list

per thousand names), counsel responded that the list contains




approximately 17,000 names, that the list is rented only to
"selected bidders" of similar political attitudes, and that the
value of the list may differ at any given point. In response to
a query as to the "amount of income generated in 1983 and the
specifics" of the rental agreements, counsel stated that the
amount of income generated from the sale or rental of the
Committee's list "was not provided" (i.e., by those researching
the answers to RAD's questions) but that the Committee "received
$108,721 in contributions by using a portion of the list." He
further elaborated on the "barter agreement" between the landlord
and the Committee, stating that the Committee foregoes all
payment for rent or "overhead expenses" in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and all other pertinent information." Counsel
also indicated that there is no agreement providing for
additional payment if the value of the list depreciates.

Section 434 (b) of Title 2 sets out the requirements for
reporting contributions to and disbursements by a political
committee. Section 434(b) (3) sets out the requirements for
itemizing in-kind contributions, e.g., goods or services, provided
by an individual to a committee. Sections 434 (b) (4) (A) and
(b) (5) (A) set out the requirements for itemizing disbursements to
meet committee operating expenses. This matter presents a

situation in which one of the half-year reports itemizes only




"in-kind payroll" services and no other administrative services
and the following report itemized no administrative expenses at
all.

The existence of a barter arrangement for the payment of
administrative expenses is not impermissible per se. Barter
arrangements for contributions have been deemed permissible in two
advisory opinions provided that there is correct valuation of the
goods or services involved. See AO 1977-45 and AO 1982-8. The
existence of an exchange as a method for the provision of
administrative services, however, does not negate the
responsibility of the Committee to report the value of the
interest "disbursed" and the value of the services "received."
There should be some itemization, not just of payroll services,
but of the value of services for phones, paper, utilities, and
other casts of running the office of the committee. There should
also be an itemization of the value of the interest conveyed by
the Committee, i.e., the benefit obtained by the landlord as a
result of the interest in lists, records, files, and other
"pertinent information." This may be itemized by the value
derived from each of the interests during the relevant reporting
period. Based on the foregoing analysis, the Office of the
General Counsel recommends that the Commission find reason to
believe that the Fund to Keep America #1 and Timothy S. Carey, as

treasurer, violated 2 U.S.C. § 434 (b).




The existence of a barter arrangement also raises the
question of whether there was correct valuation in the exchange.
If the value of the landlord's interest in the lists, records,
files, and other pertinent information is less than the value of
the services provided to the Committee in the form of rent
payment, phones, utilities, and other facilities, then a
contribution is being made by the landlord to the Committee.

Although none of the Committee's responses indicate who the
landlord is, the provider of in-kind payroll services, which are
administrative expenses, is listed as Lewis E. Lehrman. His
address is the same as that of the Committee. Based on these
facts, it appears that the landlord in question is Mr. Lehrman. 2/

Section 44la(a) (1) (C) of Title 2 provides that no person shall
make contributions to any political committee, other than a
candidate's authorized political committee or a national political
party committee, which, in the aggregate exceed $5,000 in any
calendar year. Section 44la(f) prohibits knowing acceptance of
contributions in violation of the provisions of § 44la. If the value
of the services provided to the Committee exceeds the value of the
landlord's interest during a calendar year, then a contribution has

been made by the landlord to the Committee.

2/ The Committee has responded to RAD that it rents 138 square
feet in office space from the landlord. This is a small space
and may be sublet space within a larger suite of offices.




The question of whether the value of the services provided to the
Committee exceeded the value of the landlord's interests in the
Committee's assets by $5,000 is raised especially in light of the
fact that Mr. Lehrman is already reported to have spent $4,971
for in-kind payroll services. This question needs further
investigation., Based on the foregoing analysis, the Office of
the General Counsel recommends that the Commission find reason to
believe that Lewis E. Lehrman violated 2 U.S.C. § 44la(a) (1) (C)
and that the Fund to Keep America #1 and Timothy S. Carey, as
treasurer, violated 2 U.S.C. § 44la(f). This Office recommends
that the Commission also approve questions to the Committee and
to Mr. Lehrman in order to ascertain whether or not the barter
arrangement resulted in an excessive contribution by Mr. Lehrman.
RECOMMENDATIONS

1. Open a Matter Under Review.

2 Find reason to believe that the Fund to Keep America #1 and
Timothy S. Carey, as its treasurer, violated 2 U.S.C. § 434(b).
3% Find reason to believe that Lewis Lehrman violated 2 U.S.C.
§ 44la(a) (1) (C).

4. Find reason to believe that the Fund to Keep America #1 and

Timothy S. Carey, as its treasurer, violated 2 U.S.C. § 44la(f).




=8 A

5. Approve the attached letters with subpoenas and orders.

Charles N, Steele
General Counsel

)
g By: :
Date Kenneth A, Gross #
b Associate General ‘Counsel

Attachments

Lis Referral from RAD

2. Letter, Factual and Legal Analysis, and Subpoena and Order
to Timothy S. Carey, treasurer of Fund to Keep America #1

: |9 Letter, Factual and Legal Analysis, and Subpoena and Order
to Lewis E. Lehrman




FEDERAL ELECTION COMMISSION

WASHINGTON D C 20403

27 August 1984
HMEMORANDUM

TO: CHARLES N. STEELE
GENERAL COUNSEL

THROUGH: JOHN C. SURINA
STAFF DIRECTOR

FROM: JOHN D. GIBSON
ASSISTANT STAFF DIRECTOR
REPORTS ANALYSIS DIVISION

SUBJECT: REFERRAL OF THE FUND TO KEEP AMERICA gl

Fund')l for "disclosing no. or Iimited administrative expe
during 1983. According to the responses rec:zived, the Fund
"barter arrangement" with its landlord, -~hereby the 1
provides rental and other overhead expenz=3 in exchangs2
propoletarryiinteres taing Ttiva B iFiind s —amai Iliagiiiis bs Svand
peritamenclih formations

we are forwarding this matter to your office

datermine whether the "barter arrangencnt”
related 1issues, such as the disclosure
"carter arrangement" and the sale or rentsl
third parties, should also be examined.

If you have any questions, please
Michael Filler at 523-4043.

-

- Actachment

Httachmert | - p | oF 21




REPORTS ANALYSIS REFERRAL
TO

OFFICE OF GENERAL COUNSEL

DATE: 27 August 1984

ANALYST: Doris Gardner

1. COMMITTEE: Fund to Keep America $#1*/
(C00167007)
Timothy S. Carey, Treasurer
641 Lexington Avenue
New York, NY 10022

RELEVANT STATUTE: 2 U.S.C. 5434 (b)(4), 2 U.S.C. §434(b) (5)
115 CFR- 2044 3(b),; 11 CFR 106.L(e)

BACKGROUND:
Administrative Expenses

The 1983 Mid-Year and Year End Reports of Receipts and
Disbursements for the Fund to Keep America $#1 ("the Fund")
disclosed no or limited administrative expenses.

The Fund disclosed $47,256.75 in total disbursements on
the 1983 Mid-Year Report, but only itemized $4,941 in in-
kind contributions for payroll services from Mr. Lewis E,
Lehrman (Attachments 2a and 2b). There were no payments for
other administrative costs, such as rent and utilities. On
the 1933 Year End Report, the Fund disclosed $30,843 in
total disbursements; however, there were no payments for
rent, utilities, or salaries itemized (Attachment 3).

A Request for Additional Information (RFAI) was sent to
the Fund on April 11, 1984, which explained the requirements
for reporting administrative expenses (Attachment 4). A
Second Notice was sent to the Fund on May 3, 1984 for
failure to respond to the RFAI (Attachment 5).

On May 7, 1984, a response was received from Mr. Frank
Trotta, Counsel for the Fund (Attachment 6). The response
stated the following: .

*/  The Fund registered as a non-connected political

committee on May 3, 1983. I" P 2 OP a’
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TO KEEP AMERICA #1

REPORTS ANALYSIS OGC REFERRAL

PAGE

2

We have reflected all expenditures made. The
reason these expenditures are limited is that we
have an exchange agreement with our landlord.
Under this agreement, we provide our landlord with
a full ownership interest in our mailing lists in
return for free administrative services and space.

On June 6, 1984, another RFAI was sent in order to
obtain additional information regarding the "exchange
agreement"” with the Fund's 1landlord (Attachment 7). The
Reports Analysis Division ("RAD") Analyst called Mr. Trotta
on June 1), 1984 to inquire about the status of the Fund's
response, Mr. Trotta was out of town at the time, so his
secretary took a message (Attachment 8).

A Second Notice was sent on June 28, 1934 for failure to
respond to '_he RFAI (Attachment 9). On July 3, 1984, a
letter was received from Mr. Trotta which stat:d that he had
asked the Fund's "list maintenance people" and accountant to
research the questions posed in the RFAI (Attachment 10).

On July 16, 1984, the RAD Analyst attempted to contact

HMr. Trotta; however, he was out of the office (Attachment
ILILY) On July 17, 1984, a response was received from Mr.
Trotta, which provided additicnal information concerning the
rund's administrative expenses and the arrangement with the
landlord (Attachment 12). Listed below is a summary of the
answers provided to the guestions posed in the June 6th
RFAI.

il The cost for the rental space at the location
of the Fund's office is $21.296 per sguare
foot per vyear. Because the Fund usss 138
square feet, the approximate monthly rental
value is $244.90.

The Fund's mailing list contains
approximately 17,000 contributors. The list
is rented "...only to selected bidders who
are in philosophical and political agreement
with the principals of ..." the Fund. "The
value at any given point in time may differ
from its value at any point in time and the
upkecp costs may be reflected in determining
a fair rental or .fair market value."

The amount of income generated from the sale
or rental of the Fund's 1list was not
provided; however, the Fund received $108,721
in contributicns during 1983 by wusing a

portiontof the list. ,- /. 3 O'F, 2'




FUND TN KEEP AMERICA #1
REPORTS ANALYSIS OGC REFERRAL
PAGE 3

Although no rental agreement exists, the
"barter arrangement" with the landlord
enables the Fund to forego any payments for
rent or overhead expenses 1in exchange for
granting the landlord"...an unconditional and
permanent proprietary interest in all its
mailing, contributor and volunteer 1lists,
records, files, computer tapes and all other
pertinent information...."

The question of whether the Fund would be
required to pay for administrative expenses
in the event that +the wvalue of the 1list
depreciates"...has not been discussed by the
parties to the agreement and therefore no
agreement has been made either precluding or
requiring payment...."

Although the Fund has explained why its 1983 reports
disclosed no or limited administrative expenses, the
permissibility of the "barter arrangement" under the Act ard

regulations cannot b2 determined from the information
provided.

OTHER PENDING MATTERS INITIATED BY RAD:

ione




ATTACHMENT 1

FEDERAL BLECT L8 oMM SS TGN DATE 23AUG84
COMMITTIER INDES 0F DISCLUSUKS DOUUMENTS - (C) (83-H4) PAGE' 1 "¢

NUN-PARTY RELATED 0N

COMMITTEE DOGCUMENT

RECLLEPTS TYPE OF FILER # OF MICROFILM
COVERAGE DATES PAGES LOCATION

LISBURSEMENTS

i '
1 0 '

FUND TO KEFP AMERICA #1
CONNECTED ORGAMNIZATION: NONE

NON-PARTY QUALIFIED 'ID #C00167007

1983 STATEMENT OF ORGANIZATION i : " " 3MAY8H3 2 '83FEC/271/2520"

MID-YEAR REPORT

MID-YEAR REPORT
MID-YEAR REPOKRT
MID-YEAR REPORT

- AMENDMENT
- AMENDMENT
- AMENDMENT

1.JANS3

" 6APRB3

6APRB3

-30JUNB3
-30JUN83
-30JUNB3

B4FEC/315/5
84FEC/318/35%
84FEC/322/4443

104,046 6APR83 -30JUNB3' 29 B3FEC/279/42‘

‘84FEC/308/0041 '
BAFEC/313/2226
B4FEC/316/2001
B4FEC/318/1921
B4AFEC/296/1632
'84FEC/313/3388 !
84FEC/318/5209
84FEC/323/2029
B84FEC/308/1502
B4FEC/313/2912
'84FEC/316/2062'"
B4AFEC/318/1958
"B4FEC/297/2520
84FEC/299/3050
B4FEC/312/4433
BAFEC/315/0424 '
B84FEC/317/3164

B4FEC/323/24
B84FEC/325/3

" 94 ' TOTAL PAGES ;

REQUEST FOR ADDITIONAL INFORMATION ' 6APRB3 '-30JUNB3
RFQUEST FOR ADDITIONAL INFORMATION 2ND 6APRB3 -30JUNS3
REQUEST FOR ADDITIONAL INFORMATION 6APR8B3 '-30JUNB3
REQUEST FOR ADDITIONAL INFOKMATION 2ND ' . ' . ' 6APR8B3 -30JUN83
YEAR-END 1JUL83 -31DEC83
YEAR-END - AMENDMENT ot 1JULB3 '-31DECH3
YEAR-END - '~ - AMENDMENT 1JUL83 -31DEC83
YEAR-END - - AMENDMENT 1JUL83 -31DEC83
REQUEST FOR ADDITIONAL INFORMATION . ; * 1JUL83 -31DECS83 °
REQUEST FOR ADDITIONAL INFORMATION 2ND 1JUL8B3 -31DEC83
REQUEST FOR ADDITIONAL INFOKMATION i ' 1JULB3 -31DEC8B3
REQUEST FOR ADDITIONAL INFORMATION 2ND) 1JUl.B3 -31DECS83
FEBRUARY MONTHLY 1JAN84 -31JANB4
MARCH MONTHLY ' "~ 1FEBB4 -29FEBA4
APRIL MONTHLY 1MARA4 -31MARB4
MAY MONTHLY ’ i ' "1APR84 '-30APR84
JUNE MONTHLY - - ' IMAY84 -31MAY84 °
JULY MONTHLY 1JUNB4 -30JUN84"
AUGUST MONTHLY ' '+ 1JUL84 -31JULB4

S ENSDEUTE = =N W0 WRWN WN =

TOTAL i 114,484 d 30

ALL REPORTS HAVE RECEIVED REVIEW,WITH THE EXCEPTION OF THE AUGUST MONTHLY REPORT
CLOSING CASH AS OF 7/31/84 : $22,425.00
DEBTS AND OBLIGATIONS: 50.C0

T jusuyoe33v
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of Recolpts end Disburiements
(Ppre 2, PEC FORM 3X)

—

Ro s (oo dng toe Ponge I

b ~9 o Convanieg tm P ot}

_Fund to Keep Aserica f1 From APTi) 6, 198370 June 30, )23

COLUMN A COLUNMN B

Yote! This Peried Cslendar, Yes' Yo -Dora
S T

L. RECEIPTS r ' : '
11.CONTRIBUTIONS (other than loane) FROM: : e R
i s, ol.b 00 _ 10
(o) Individuei/Persons Othar Then Pollticat Committess. . . o e v v v v 0o .\ . R — -
(Marno Entry Unlismized 8 S.OO TS
(6} Politka Party Committeed. . .o .oveooeeoocoasaoonasessasans i

W) Ci 4 "ol'tk . Commitiess. . . S AR O O e B e 0 A, 44 B Pl o,
(0) TOTAL CONTRIBUTIONS (other then loens) (sdd 11(a), 11{b) end ¥8(c)) . ... " —103’ aqs_'_voo

12. TRANSFERS FROM AFFILIATED/OTHER PARTY COMMITTEES. . . . ..

13 ALL LOANS RECEIVED

14 LOAN REPAYMENTS RECEIVED. . .

15 OF FSETS TO OPERATING EXPENDITURES {Refunds, Rebstes, ste.) .

16, REFUNTS OF CONTRIBUTIONS MADE TO FEDERAL CANDIDATES
AND OTHER POLITICAL COMMITTEES
IPETHER RECEIPTS IDvid . 1n10rost, 0120, . . o v oo oo nnonnnnns : S

T AR YA, s e .

USS

N OTAL RECEIPTS (Ada 11(d), 12, 13, 14, 15,16 end 1T} 108,64 6 00 108 § 6 OO

-
- . .

3 1. DISBURSEMENTS R o i :
NJOPERATING EXPENDITURES 42,256.75 42‘25§_75

FMTRANSFERS TO AFFILIATED/STHER PARTY COMMITTEES

~

2Y COCNTRIBUTIONS TC FECERAL CANDIDATES AND

1 OTHER POLITICAL CCHUMITTEES

22 1NDEPENTENT EXFENDITURES (use Schedule E)

(&)

Z:LCOORD:.\A‘IED EXFEeNDITURES MADE BY PARTY COMMITTEES. . . .
{2V SC s241a'c)) (Use Schedule F)

2+ CAN FEPAYMENTS MADE

240

2¢ LOANS MADE

Tor e

2 REFUNDS OF CONTRISUTIONS TO
ta) ind v ? 90 Tescn1 Cit ez Than Pelitical Committess. . .

S
s =y

(2" Fo'iwd' Pocty Committen

{c) Uther Pelitcal Commitines

- —"—1—'—"“‘1'“_"";

47 256 75 47 256.75
\‘ = "_H"'_ B

1 QB GRONIIE:

7B TCTAL DISBURSEMENTS (p3d iines 19, 20, 21, 22,23, 24,25,26(d)and 27). . . .

i NETCONTRIBUTIONS AND NET OFERATING EXPENDITURES
ATOTAL CONTRIBUTICNS (othe: than 1oan) from Line 11(d)
37 TCTAL CONTRIBUTION REFUNDS from Line 251d) . . . CE e e
IV NI T CONTRIBUTIONS (other thon 1cans) (Subtrizt Ling 30 from Line 29) h,_,._l.gi.(ﬂ_&_e__(_)g“

HEs S
32 1CTAY OFHRATING (XPENDITURES fiom Line 19 =ScH 6 7_5
IV O ISETS TOOFiRATING EXF NDITURES trom Line 18 - om 4 = e AR
y 42,256,275
3401 CVIMATING EXFERNDITURES (Subtract Line 33 trom Line 32) * .

! T i W

e sk ol A




Poge 2 o 3 (page 1)
LINE NULBER _1G
(Une 3200 210 0c*20 0} o0 gocs

category 0! the Deig.ing

SCHEDULE 8

.,T EMIZED DISBURSEMENTS

Sumvra-y Page;

Any informstion coomed from such Repontt and Stetements may not be told Of wsed by 00y Person (o7 the purpose of 801K 1TG CONTNIDVLIONL or (or
commecd’ purpoers, other than wing the name and : ddress of any Politica! commitiee 10 $0i:¢it contributiont from 1weh committes

“Name ofamnm {in Futl)

Fund to Keep Azerice #)

A. !—Qn Name, Malling Addrem snd Z'® ©ocde

PoLscmart_¢
FDR
New York, New York

——

Surpuse of Disbursemeny

postage

Ditbursement for: CPrmary
O Othor (specify):

O Genere!

Date {(moumh,

dey. veer)

5/16/83

Amount of Lech
Dubursement Thig Pe/ag

100.00

B. Full Name, Mailing Addren snd 2P Code

Doug Stroup Associates
273 Hudson Avenue

Albany, New York 12210

Purpose of Ditbunemeny

lapel pins

Ditbursement for: OPrimary

O C.her (specity):

OGenersl

Date {month,

day, vee')

5/17/83

Amount of Lach
O ibursement Thiy Period

1,569.63

C. Fuli Name, Mailing Addiess and ZIP Code

Page Avjet Corporation
Fashington National Airport
i washington, D.C,

Purpose of Ditbursement

travel

.

Dt .urisemnentfor: OPrimgry

O1he' (specity):

O Geners!

Date (Mcmch,

day, yesr)

5/26/83

A=ount of Esch
Daburement This Persod

1,534.87

ha :
T2 D, Full Na~a, Maling Addrea and ZIP Code
' Waldorf Astoria

Park Avenue

New York, New York

(=g

| Mol

Pwpou 01 Ditburie ment

fundraiser

D ;:.;'umcn( fo«. OPrmy-y
D Other (specity):

O Genea!

Cote (month,

day, year)

6/8/83

ATount of Exch
Disbursement This Period

4,169.25

€. FO hare, ite ning Aodres ard ZIP Code

3 Carey of Washington, D.C.
~. 2000 Jeffersin Davis Highway

AThitao A EES O T T

Pupote of Disburement

travel

D sbursement for: DPrimary

O Other lspecity):

OGererat

Date {month,

day, yesr]

6/10/83

Amount cf Each
Dibunement This Periog

6G.00

D e gy e

F.FLr Name, Maling Adciers and ZIP Coda

ew York 12210

Purrose ot Disbursement

printing

CPrirary

Caborement for:
O C:itcr specity).

C General

Dute (month,

cay, vesr)

6/17/83

Arsunt of Each
Dsbureemert Thiy Pei e

250.00

‘7 '(Fu't Ao 'ing Acddem and 21P Code

Tcterioro Afrport Lizousine
faCe ot AT D oG

T‘:e’.“:::ro, New Jersey 07608

-Fatz

Purprose of Disbursement

travel

D shursemeny for. CPrmany
O Orher [specily):

OCerers!

Oate (month,

day. vear)

6/22/83

A~ osunict Eaxch

D s> wenent This Perog

227.70

T k'u ting AZdiers 358 ZIP Code

Lewie B lehrrman
£ irgton Avenue

New York, New York

g e e

5 E7

10022

Purpose of Diaburse ment

in-kind payroll

Disbursement for: CPrimgry

O Cther Lipecify):

O Genera!

Doete {month
cay. veer)

L/15/83

Amcunt of Eech
-sement Thy Periog

908.00

Ful Ngme Myt nc A2 e and 2IP Code
Lewis E. Lehrran
641 lexington Avenue

N \urk New York 10022

Furpose of Disbunement

in-kind payroll

.bvibuvumom for: DPimary

O Other lspecify):

O General

Date (month,

day. vear)

4/29/83

Amount of Each e

Disbursement Thiy Perine

908.00

LRITORTA S o e Y

T AN 2 (Fa s Ragze thg line number only)

o] 0K AR 00 [ ED (X W) 66 o 6w s se oo acootiog o ad6oan 7
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SCHEDULE B

po e

@ vernzeo DissuRcEMENTS

P»OJ

0'3

fo-

Litel Nuualh‘ﬂ“_
{Use seco ote schedulels) 1p goce

carrpory ¢ the Cery oy
Summgry 'uw:

Attachment 2b (page

Any intormation conmd 1o such Reports and Statemants May not be sold or vied by any Perion for the purpose of 1olciting contribut.o”s o for
comvnerc ! purposcs, other than uting the neme and address of any POli1ial commities 16 10licit contrib-stions 1/ om tuch committe:

'N;';»o ot Commnice (in Full)

Fund to Keep America fl

A. 7ull Name, Mailing Addrrm and Z1P Code
Lewie T, lehrwman
641 Lexington Avenue
New York, New York

2

10022

v Pu. e of Disbursemensy

in-kind payroll services

'*n.,'

T e

Amourt of €azr

[ C..t (mpath, h

Coy. veor) Dubursement Thi Pe:yor

Diubursemeng for OPrimary D Geners!
__D Ovher tapecity):

5/13/83 908.00

B. Full Name, M:'""ﬁ Azdrens and 28 Code

Lewis E. Lehrman
641 Lexington Avenue

New Tork, New York 10022

Purpose of Dudunement

in-kind payroll services
Ditbursement for. OPrimary DGeners’
O dihee (specily):

Date {month, Amount of Esch

day, vear) Disbursement Thiy Perioe

5/27/83 908/00

C. Fuhl Name, Msiling Addrens and 2IP Code

Lewils E. Lehrman
- 641 Lexington Aveaue
Yew York, New York 10022

Purpose of Disbursamaent

in-kind payroll services
pay

Disburiement fer: OPrimary DGerers!
C Oute: (soecity):

-t

Dats (month,
day, year)

Amountof E3zr

D.sbursement This Perwoc

6/10/83

908.00

—

D. Fuli Name, Mailing AZZria and ZIP Code
Newis E. Lehrzan
P41 lexingten Avenue
“New York, New York

10022

Fursume of Dipurament

in-¥ind payroll services

Ditbussergng for, OPrimary OGenera!
O Orher {spesify):

Cate (mearh,
cay, yesr)

Amount 0t Esuch
Ditburse ment Thy Per

6/24/83 401.00

L Fo ten, M ivmg A3 wm wrd 2P Code
~

s

iy = e e

Purpene of Dabunemwnt

CGerers!
O Otter lipecity):

Oste {(month, Argount of Fach

cay. yeur) Disbu-semert Thiy Pe o7

F. Pul Puame, Mg ng Acdrens and ZIP Code

—

-

G. Ful Su~e 0t

Purpose of Dubursement

C:isbursemeng for: CPrimary OGeners'
O Never ipecity):

Cate {month, Arount ¢t Tacr

duv. ves) D.eborgement Thy Pers

~; Accreps and 2P Code

Buaigseletiiiisg e e =t

Daborsementfor. OPrimary CCenersl
O Other (1pecityl:

Cait {morih, et a\Eed i e

cay, yesr) O shu e nent Thy Feo

L4

Pupete 0! Disbunement

Disbursement for. CPriragy OGerera!
0 Other lspecity):

A-ount ¢! Eeith

LVisbusenest Thy Fe.as

Purpose of Dnbunement

Dist-ursement for. CFrimnary O Generat
O Oiter linecity):

Doate (month, Amount ¢! Each

day. year) Dihursement Thyy Mo

'BYOTAL of D athuerents Thi Page loptions')

fLNA LS Rt

«t e gage g lirg number onty)

AR IR T TS P iy A g ST L YR I

1%

e B i aa

= F

- e,

Yo e B AR

i BTy S

3
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of Recelpts and Disburiements . Attachment 3
(Page 2, FEC FORM 3X) A —

Taes 0! Corumnran (b ol X A ‘:;'"' i < — ,‘

_FUND_TO KEEP AMERICA ] o e July 1. 1983 Yo e, 314 1y

COLUMN A COLUMN B |
Yota! The Period Catender Yasr To Date l

=y i T

i. RECEIPTS PR S P B :

11 CONTARIBUTIONS (other then losnt) FROM: £ Dot s 2 1

{8} IndividualL/Porsons Other Than Foliticel Committess. . . ¥a e _,_.Ml,,()::] AR IR
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ATTACHMENT 4

FEDERAL ELECTION CONM.: AISSION
WASHINGTION L ( 2040

11 ApriY 1934

Timotnhy S. Carey, Treasurer
Fund to Keep America {1

641 Lexington Avenue, 25th Ploor
New York, NY 10022

Identification Number: C00167007

Raference: Mid-Year (4/6/83-6/30/83) and Year-End (7/1/83-
12/31/83) Reports

Dear Mr. Carey:

== This 1letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The reviaw raise?d
o« guestions concerning certain information contained in the

report(s). An itemization follows:

e -Your Reports have limited payments for administrative

‘ expenses. Administrative expenses are payments made

) for the purpose of operating a political conmittee

including, but not limited to, rent, utilities,

L telephone service, office eguipment and supplies. Any

such payments to a person aggregating in excess of $200

Q in a calendar year must be disclozed on Schedule B,

) suppcrting Line 19 of the Detailed Summary Pege. ™ (2

b I U.S.C. 434 (b)(5)) In addition, if expenses have been

= incarred but not paid in a reporting period, the

activity should be disclosed as a debt on Schedule D,

e ' if the otligation is $500 or more, or outstandiig for
sixty (60) days or more. (11 CFR 104.11)

1f these expenses are being paid Dy a connected
organization, your Statement of Organization must be
a~ended to reflect this relationship. (P2 IR IPAS T (S
333(b) 12})

I¢ your committee  has used corporate or labor
facilities (e.g., telephones cr photocopiers), payrent
must be made within a commercially reasonable time in
the amount of the normal and usual rental charge. (11
CFRP 114.9(d)) These payments should be disclosed on
Schedule B, supporting Line 19 of the Detailed Summary
Page, as discussed above.
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Finally, any good or service provided to the committee
by an individual, except volunteer --tivity (i.e., a
person's time), would be considered an in-k . .
contribution from t%at individual, and w.uld be pubject
to the Aisclosure requirements of 2 U.S.C. 434(b)(3)

and 11 CFR 104.13.

Please provide clarification regarding administrative
expences {ncurred by your committee and/or amena your
report to disclose such expenses according to the
referenced provisions of the Act and Commission
regulations. :

An amrendment to your original report(s) correcting the above
probler(s) should be filed with the Feceral Election Commission
within fifteen (15) days of the date of this letter, If you need
assistance, please feel free to contact me on our toll-free
number, (800) 424-9530. My local number is (202) 523~404¢2

Sincerely,

Kb 2/ Cretee nc L

Doris Gardner
Reports Analyst
Reports Analysis Division
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ATTACHMENT 5

FEDERAL ELECTION COMMISSION

MASHINGCTION DO nde

May 3, 1984

Timothy S, Carey, Treasurer

Fund to Keep America {1

641 Lexington Avenue, 25th Floor
New York, NY 10022

Identification Number: C00167007

Reference: Mid-Year (4/6/83-6/30/83) and Year-En3d (7/1/82-
12/31/83) Reports

Cear ¥r. Carey:

This letter is to inform you that as of May 2, 1984, the
Comrission has not received your response to our reguest for
additioral information, dated April 1, 1984. That Stice
requested information essential to full public disclosure of your
Federal election financial activity and to ensure compliance with
proevisions of the Federal Election Campaign Act (the Act). A
copy cf osr original reguest is enclosed.

nce 1s received within fifteen (15) days from the Zdats
i the Commission may choosce to initiate aud::
g R iERy

ny guiestions related to this matter, fie
on oJr toll-free number (B00) 424-9%53
523-4048.

Siacerely,

WIS

John D. Gibson
Assistant Staff Director
Reports Analysis Division

/- P / OPc?/
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April 25, 1984

o Ao rmitnia s 2, St

¥s. Doris Gardmer

feports Analyst

Beports Anzlysis Division
Federel Election Comaission
1525 K Street, H.W,
Washington, D.C. 20463

RERE = CPrphcipas, £

Dear Ms. Gardner:

Tour letter of April 11, to our Teasurer, Timothy S. Carey was
referred to me for rcsponse.

In your letter you indicate thet our reports reflect only "lirited
payncats for rduinistrative expenses.” We have reflected all expenditurca
vzde. The reccon these expenditurcs are limited 1s that ve have en
exchenge ecgreement with our lendlord. Under this agreexent, we provide
our landlord with a full owvnerchip interest in ocur mailing lists In
return for free rdnfnfetrative servicea and space.

We arc willing to emend, in eny manner you suggest, our reports to
reflect this "barter" like arrzngement. Please advice.

Very tr%i;7
‘/_/:j 3
41{ Totta

Counsel

Fl/us

cc: Timothy S. Carey

/- p. 13 of 2/

641 Lexington Avenue, 25th Floor ® New York 10022 ¢(212) 759-8548 <=




e S

b e N R i

20 =y et e e

o et i rei

ATTACHMEMT 7

FEDERAL ELECTION COMMISSION
WASHINGTON DL 20461

JIN 61184 RO-2

T{mothy S. Carey, Treasurer

Fund to Keep America ¢l

641 Lexington Avenue, 25th floor
New York, NY 10022

Identification Number: CO00167007

Reference: Amended Mid-Year (4/6/83-6/30/83) and Amended Year
End (7/1/83-12/31/83) Reports

Dear Mr, Carey:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above, The review raised
questions concerning certain information contained in the
report(s). An itewizition follows:

~Your committee's response dated April 25, 1984 states
that "free acdnministrative services and space" are
provided from the landlord in exchange for “"full
o~nership interest® in your mailing lists. 1In crder to
clarify this arrangement, please provicde the following
information:

-The normal and usual cost of renting space
at said location;

-The fair market value of the committee's
mailing list and the manner in which it was
derived (including the number of contributors
and the amount per 1,000);

-The arount of income generated in 1983 and
the specifics of such rental agreements; and

-Whether the committee would be required to
pay for the administrative expenses, in the
event that the value of the list depreciates.

An amendment to your original report(s) correcting the above

problem(s) should be filed with the Federal Election Comrission
within fifteen (15) Jdays of the date of this letter. If you need

I - p. /4 of 2
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assistance, pleace ez’ free to contact me on our toll-free
number, (but': 424-9530. My local number is (202) 523-4048.

Sincerely,
7040240 72 (it et

Doris Gardner
Reports Analyst
Reports Analysis Division

Mr. Frank Trotta

I- p.15 of al
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. ATTACHMENT 8

MEMORANDUM TO FILE: ’

FROM: Doris M. Gardner/Reports Analyst DATE : 6/11/84
T0: File TELEPHONE: 212-759-8543

NAME OF COMMITTEE: Fund To Keep America #1 (C00167007)

I called the office of Mr. Frank Trotta, counsel for The Fund To Keep America #1.
The reason for call was to inquire as to the status of our response to a recent
RFAT.

[ did not speak to Mr. Trotta,because he was out of town at the time. His secretary
said that she would gladly leave a message for him.




ATTACHMENT 9

FEDERAL ELECT!ON COMMISSION
WASHINCTION . DC 20463

June 28, 1984

Timothy S. Carey, Treasurer
Fund to KReep America ¢1

641 Lexington Avenue

25th Ploor

New York, NY 10022

Identification Number: CO00167007

Refererice: Amended Mid-Year (4/6/83-6/30/83) and Amended
End (7/1/83-12/31/83) Reports

_—T T RIT A

Dear Mr. Carey:.

Trhis letter is to {nform you that as of June 27, 1984, the
Commiscion has not received your response to our reguest for
additional information, dated June 6, 1984. That notice
requested information essential to full public disclosure of your
Federal electi~n financial activity and to ensure compliance with

visione of the Federal Election Campaign Act (the Act). k
~ur original reguest is enclosed.

T Y ETY YW B

If n> response is received within fifteen (15) daye from the
cf *=is notice, the Commission may choose to initiate a:2it
5 ¢.{>rcement action.

I¢{ %24 should have any questions related to this
Tlv3ze contact Doris Gardner on our toll-free number (£30!
At s s ioeal number (202) 523-4C48.

Sincerely,

Ll W A2l

6;f Johkn D. Gibson
Assistant Staff Direc*on:

Reports Analysis Divisicon

I-—,b./7 of 2/
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M3. Doris Ganiner

Feports Analyst

Repocts Analysis Division
Federal Election Commission
washington, D.C. 20463

Identification Rxber: C00167007

RE: krerded Hid-Year (4/5/83-6/30/83)
e loended Year End (7/1/33~12/31/33) Reports

Dear Ms. Gardner:
I fust returned from a lergthy stay out of tosn to fird two copies of your

June 6 letter to Tim Carey, our Treasurer: yow carbon copy (o na2 ani Tim's
referral copy and ocwer letter to me.

I aplogize for tha Adelay in responding, however I have been out of town
since the first week of June., Accordimgly, I request a time-exti:nsion to allow
us to reply oroverly. (This {s why I tried, uisuccessfully, to reach you by
telaphone taday.) 1 have asked our list maintenance people aml owr accountant
to reszarch the questions you pose,

I eagerly await your replvy. Thank ynu.

641 Lexington Avenue, 25th Floor ® New York 10022 ¢(212) 759-85¢3 <j-




. ATTACHMENT 11

MZMORANDU'Y TO THE‘LES: TELECON

CO'MITTEE NAYE: The Fund To Keep America No. 1
COMMITTEE CONTACT: Mr. Frank Trotta TELEPHOKE £ 212-759-8543
DATE: July 16, 1984

ANALYST: Doris M. Gardner (RAD)

SUBJECT: Inquiry regarding no response to RFAI dated June 6, 1984,

I called the office of Mr. Frank Trotta, counsel for the Fund To Keep
America No. 1. This was the second time that I had to call Mr. Trotta
to inquire about an overdue response.

» 1 did not speak with Mr. Trotta because he was out of the office.
leave a message with his secretary.
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July 11, 1584

Ms. Doris Gardner

Reports Analyst

Foports Anslysis Division
Federal Election Cxmission
Washington, D.C. 20463

Identificntion Rutber: C00167007
C2ar H8. Gardner:

In rroponse to your letter, &Qated June 6, 1984, to Tirothy S. Carey, I
report tle (cllowing answers to your inguiry:

(1) ¥hat iz “"the nezesl end ususl oot of ronting spece ot" our office?

The Cost is $21.296 per eguare foot per yeer. Ow Cumittee uses
Leoprox i -tely 138 saquare feet, Por en ooroxinate monthly rentel value of
§244.90.

(2) that is "the fair market valve of the comittee's rulling list ad the
mzaner in which {t w=s derived (including the nuziser of contributors
and the oot per 1,000)?

Th2 list in cucestion contains epproxirately 17,000 contritutors' ad
volunteers' ranes as well as other data an each persoa.

Regarding fair rarket vezlue, we necc clarification as to vhzt ywour
definition of "fair norlet value® ie, Using the trcditional legal definitico of
"the price 2 willing buyer would psy a willing zeller” w= encounter a problem,
Our Carnittees would be a "willing seller®™ (or repter) only to t2lected bicders
w0 are i{n philosoghical and political agreement with the principals of our
Comnittee, end even then, we would not £21] or rent to rost bic3ars, Also, the
list miy be of extreme value to certain buyers and valueless to others.
Further, the list i{s dynamic — it is fruguently cherging in terrs of sgize and
in terms of information relating to each contributor. The value st &y given
point in time may differ fram {ts value at any other point in tize and the
upkeep costs may be reflected in deternining a fair rental or fair rarket value,
Finally, the fair market valuve would differ for a rental grecient versus an
outright sale.

(3) How much income vas generated for cur Committee in 1983 by use of the

J /- p. 20 of 2

641 Lexzington Avenue, 25th Floor @ New York 10022 ¢ (212) 759-6343 -
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In 1923, no direct rafl gpeal was ot by our Comrittes tO the entire
rafling 1ist, Bowever, in 1933, a portion of the 1/t (f.e., &1 contr Ibutcrs
o™ir & certein "giving history® threuhold) wis wed for & Girect =ail
eoent-mlicitation walch gonarated $108,721.00 in incoe oo reported in our
£81ings in your ofiice.

(4) what are "the epccifics of such rental sgreesant?®

There {s no rental egreement. The specifics of the borter arrancement pre
28 follows:

Our Counnittee gquants "an unconditional

end permanent pooprietary interest in ¢ll its
railing, contributor ¢ad volunteer 1lists,
rooonds, files, oo puter tepes erd all other
pertinent inforration releting thecetn, [to
ox lendlerd) in coasiderstion of his
cgreezznt hipein, O forego the receipt of
ey end 01l payrent fraa [our Cornittee fox)
rentel end other "overhaed® exponecBece.

1his egrecront chall reoain in effect
2 1eng 3 puyoent for ssid eervicrs is
forvgune,

(3) tould the cxanittee b2 required to psy for the eSuinistretive
pEa

Fenses, in the caent thet the value of the 1lict deprecietec?
This i{ssue hss not been discusszd by the parties to the syressant ¢d

therefore no agrewnent his been nwde elther precluding o reauirim povment
urdies mieid clrcumstances,

I trust this satisfics your requast a3 I trust that the informsticn in
this letter shall remuin privileged crd confidential erd ehall not fel) gubiect
to tha treedon of Informstion fct. Please contect ne directly with ey further
gazsticns, 1 cen be reached at 212/759-4181.,

Very tmy//)f:}.{!g i

~— '{,-
fFrank Trotta, Jr.
Couinsel 4

FT/As

cc:  Timothy S. Carey

/-,0.3/ O'P 2/




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Timothy S. Carey, Treasurer
Fund to Keep America #l

641 Lexington Avenue

New York, New York 10022

Re: MUR
Fund to Keep America #1
Timothy S. Carey, Treasurer

Dear Mr. Carey:

On January , 1985, the IFederal Electicn Commission
determined that _iere is reason to believe that the Fund to Xeep
America #1 ("the Committee®") and ycu, as treasurer, violated
2 U.S.C. § 434(b), a provision of the Federal Election Campaign
Act of 1971, as amended ("the Act") by failiny to disclose
payments for administrative costs provided fo. the Committee
through a bartev agreement, On that date, the Commission also
found reason to believe that the Committee and you, as its
treasurer, violated 2 U.S.C. § 44la(f), another provision of the
Act, by receiving a benefit that was more than $5,000 greater
than the benefit received by your landlord in the barter
agreement. The General Counsel's factual and legz2l analysis,
which formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstrate that
no acticn should be taken against you and the Committee. VYou
should submit any factual cr legal materials which you believe
are relevant to the Commiscion's consideration of this matter.
In addition, the Commission has issued the attached subpcena and
order which reguires you to provide information which will assist
the Ccmmission in carrying out its statutory duty of supervising
compliance with the Federal Election Campaign Act of 1971, as
emended, and Chapters 95 and 96 of Title 26, U.S. Code. You may
concult with an attorney and have an attorney assist you in the
preparation of your responses to this subpoena and order.

All responses and information should be submitted under oath
within ten days of your cecceipt of this letter.

Abbochment 2 = p ! of' 10




Letter to Timothy S. Carey
Page 2

Some of the interrogatories enclosed address areas covered
in a request for information sent to you by the Commission's
Reports Analysis Division on June 6, 1984. These areas are being

addresse again because some of the responses of the Committee's
counsel were incomplete or unresponsive.

In the absence of any additional information which
demonstrates that no further action should be taken against your
committee and you, as treasurer, the Commission may find probable
cause to believe that a violation has occurred and proceed with
conciliation. Of course, this does not preclude the settlement
of this matter through conciliution prior to a finding of
probable cause to believe if so desired. See 11 C.F.R.

§ LN ()R

If you intend to be represented by counsel in this matter,
plcase advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel
:nd a statement authorizing such counsel to receive any
notifications and other communications from the Commission.

gation now being conducted will be confidential
th 2 U.S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A),
y the Commission in writing that you wish the

e made public.

The inves
in accecordance

it
wi
daless you notif
investication to

1.

pig; ;our fﬂfor”ation, we have attached a brief description

mmission's procedures for handling possible violations

If you have any questions, please contact Jonathan
attorney assigned to this matter, at (202)523-4000.

Sincerely,

mnclosures
General Counsel's Factual and Legal Analysis
Procedures
Nesignation of Counsel Statement

2-p32 of 1O




FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

DATE MUR NO. -
STAFF MEMBER & TEL. NO,
Jonathan Levin
(202) 523-4000

RESPONDENT Fund to Keep America #1
Timothy §. Carey, Treasurer

SOURCE OF MUR: INTERNALLY GENERATETD

SUILIARY OF ALLEGATIONS
The Fund to Keep America #1 ("the Committee") was referred
to the Office of General Counsel on August 27, 1984, by the
Reports Analysis Division (RAD). This referral involves a
pessible failure to disclose fully the sdministrative costs
pcovided for the Committee.
UAL BASIS AND LEGAL AIIALYSIS
The 1983 lMid-Year Report of the Fund to Keep America #l, a
non-connected political committee, disclcsed $47,256.75 in total
dishursements but only itemized $4,971 in administrative costs,
Thece were for contributions for payroll services from Lewis E.
Lehriian., 1/ The Committee's 1983 Year End Report disclosed
disbursements of $30,843 with no disbursements for administrative
expenses,
The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after rcceiving a second

sent on lay 3. 7The Committee treasurer responded that the

2/ These contributions were itemized as contributions to the
Comnititee on Schedule A and disbursements by the Committee on
Salistil el SN nEaB caldant el B LLSCIIESRE ST 0Ad 3 10a1)5,

Q-p.3op,0
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reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists
[sic] in return for free administrative services and space."

Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same inquiry was sent
on June 28, 1984. A response was received from the Committee's
counsel on July 3, 1984, stating that he was having the answers
to RED's questions researched. On July 17, RAD received a
response from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, the treasurer reveale
that the cost for the rental space at 641 Lexington Avenue on the
2eithirloorsisus2i2 968 heriisquare foot 'perfiveay,ithatiithe

>nmittee uses 138 square feet, and that, therefore, the monthly
rent was $244.90. In response to a question as to the fair
market value and the manner in which the figure was derived
(including the number of contributions and the price of the list
per thousand names), ccunsel responded that the list contains
approximately 17,000 names, that the list is rented only to
"selected bidders" of similar political attitudes, and that the
value of the list may differ at any given point. 1In response to
a query as to the "amount of income generated in 1983 and the

spzcifics" of the rental agreements, counsel stated that the

2-p. 4% of 1O




amount of income generated from the sale or rental of the
Committee's list "was not provided" (i.e., by those researching
the answers to RAD'sS questions) but that the Committee "received
$108,721 in contributions by using a portion of the list." He
further elaborated on the "barter agreement" between the landlord
and the Committee, stating that the Committee foregoes all
payment for rent or "overhead cxpenses" in return for "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, records, files,
computer tapes, and a2ll other pertinent information." Counsel
also indicated that there is no agreement providirjy for
additional payment if the value of the list depreciates.

Section 434 (b) of Title 2 sats oﬁt the reguirements for
reporting contributions to and disbursements by a political
comnittee. Section 434(b) (3) sets out the reguirements for
itemizing in-Kind' contributions, e.g., goods Or services,
provided by an individual to a committee. Sections 434 (b) (4) (&)
and (b) (5) (A) set out the requirements for itemizing
disbursements to mect committee operating expenses. This matter
presents a situation in which one of the half-year reports
itemizes only "in-kind payroll" services and no other
administrative services and the following report itemized no
administrative expenses at all,

The existence of a barter arrangement for the payment of
administrative expenses is not impermissible per se. Barter

arrangenents for contributions have been deemed permissible in

2-p5 of O




two advisory opinions provided that there is correct valuation of
the goods or services involved. See AO 1977-45 and AO 1982-8.
The existence of an exchange as a method for the provision of
administrative cervices, however, does not ncgate the
responsibility of the Committee to report the value of the
interest "disbursed" and the value of the services "received."
There should be some itemization, not just of payroll services,
but of the value of services for phones, paper, utilities, and
other casts of running the office of the committee., There shculd
also bz an itemization of the wvalue of the interest conveyed by
th2 Committee, i.e., the benefit obtained by the landlord as a
result of the interest in lists, records, files, and other
"pertinent information." This may be itemized by the value
derived from each of the interests during the relevant reporting
ceriod. Based on the foregoing analysis, the Office of the
General Counsel reccminends that the Commission f£ind reason to
bz2lieve that the Fund to Xeep America i1 and Timothy S. Carey, as
treasurer, violated 2 U.S5.C. § 434 (b).

‘he existence of a barter arrancemznt also raises the
guestion of whether there was correct valuation in the exchange.
If the value of the landlord's interest in the lists, records,
files, and other pertinent informaticn is less than the value of
the services provided to the Committee in the form of rent
paynent, phones, utilities, and other facilities, then a

ccentribution is being made by the landlord to the Committee.

Jap.éop /10
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Although none of the Committee's responses indicate who the
landlord is, the provider of in-kind payroll services, which are
administrative expenses, is listed as Lewis E. Lehrman. His
address is the same as that of the Committee. Based on these
facts, it appears that the landlord in question is Mr. Lehrman. 2/

Section 44la(a) (l) (C) of Title 2 provides that no perscn shall
make contributions to any political committee, other than a
candidate's authorized political committee or 2 national political
party committee, which, in the aggregate exceed $5,000 in any
calendar year. Section 44la(f) prohibhits knowing acceptance of
contributions in violation of the provisions of § 44la. If the valu=z
of the services provided to the Committee exceeds the value of the
landlord's interest during a calendar year, then a contribution has
been made by the landlord to the Committee. The cuestion of whather
the value of the services provided to the Ccmmittee exceeded the
value of the landlord's interests in the Committce's assats by $5,000

especially in light of the fact that r. Lenrman is already
orted. to have spent §4,971 for in-kindlpayroll services. Ihis
guestion needs further investigation. Based cn the foregoing
analysis, the Office of the General Countsel rvecommands thai the
#1
and Timothy S. Carey, as itreasurer, violated 2 U.5.C. § 441a(f).

2 The Committee has responded to RAD that it rents 138 saguare
fcet in office space from the landlord. This is a crall space
and may be sublet space within a larger suite of offices.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
)
Fund to Keep America #1l ) MUR
Timothy S. Carey, Treasurer )

SUBPOENA TO PRODUCE DOCUMENTS
ORDER TO SUBMIT WRITTEN ANSWERS

Timothy S. Carey

Treasurer

Fund to Keep America #l

641 Lexington Avenue

New York, N.Y. 10022

Pursuant to 2 U.S.C. § 437d(a)(l) and (3) and in furtherance
of its investigation in the above-captioned matter, the Federal
Election Commission hereby orders you to submit written answers
to the questions attached to this Order and Subpoenas you to
produce requested documents.

Such answers must be submitted under oath and must be
forwarded to the Commission within ten (10) days of your receipt
of this Order /Subpoena.

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set his hand on January » 1985,

John Warren McGarry
Chairman

ATTEST:

Marjorie W. Emmons
Secretary to the Commission

Attachment
Interrogatories and Request for Documents (2 pages)
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Interrogatories

TO: Timothy S. Carey, Treasurer
Fund to Keep America #1

1 State the name of the landlord providing your committee with
administrative services and space.
25 State whether the Committee's quarters constitute an office
avart from any other offices or an office within a suite of
offices.
a. If it is in a larger suite of offices, state the person
or organization occupying this suite of offices.
b. State whether the Committee's quarters are rented on a
sublease basis or are rented from the owner of the building
at 641 Lexington Avcnue.
th2 normal and usuzal cost‘of renting space at 641
Lexington Avenue in New York City.
a. 1f there is a discrepancy between this figure and the
rent figure stataed in your response to the inguiry from the
Comiiission's Reports Analysis Division, explain the reason
for this difference.
ik tzte whether the $4,971 in in-kind payroll sorvices paid by
Lewis Lehrman was paid to the Committee pursuant to the barter
agreement whereby the Committee is provided with administrative
services.
If so, state the value going to the Committee and the value
going to the landlord, pwrsuant to Ehe barter agreement, during
endar year 1383. This statenent should include an item-

m breakdeown of the amount going to the landlord as a result
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Page 2 ' .

Intercogatories for Timothy Carey

of his interest in the various lists, records, files, tapes, and
other information, and an item-by-item breakdown of the amount
going to your committee in the form of rent, salaries, payments

for utilities, and other forms of administrative support.

Requests for Documents
o Frovide a copy of the barter agreement between your

ccmmittee and the landlord.

2% Provide copi2s or evidence of all checks, invoices and other

documents rertaining to interests obtained by the landlord
pursuant to the barter agreement and the administrative services

3

chtained by your ccmmittee pursuant to the barter agreement.




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

Lewis E. Lehrman
641 Lexington Avenue
New York, New York 10022

Re: MUR
Lewis E. Lehrman

Dear Mr. Lehrman:

On January , 1985, the Federal Election Ccmmission
determined that there is reason to believe that you violated
2 U.S.C. § 441la(a) (1) (C), a provision of the Federal Election
Campaign Act of 1971, as amended ("the Act") by granting a
benefit that was over $5,000 more than the benefit received by
the Fund to Xeep America #1 ("the Committee") pursuant to a
barter agreement with the Committee. . The General Counsel's
factual and legal analysis, which formed a basis for the
Commission's finding, is attached for your information.

UnasrastlesAc Epivo il hayesa mopRoEC UnNUEyRtofidaonon strattaltinat
no action should be taken against you. You should submit any
factual or legal materials which you believe are relevant to the
Ccrmmission's consideration of this matter. In addition, the
Commission has issued the attached subpoena and order which
reguires ycu to provide information which will assist the
Ccmimission in carrying out its statutory duty of supervising
ccopliance with the Federal Election Campaign Act of 1971, as
amended, and Chapters 95 and 56 of Title 26, U.S. Code. You may
consult with an attorney and have an attorney assist you in the
preparation of yvour responses to this subpoena and order.

4)1 responses and information should be submitted under oath
within ten days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against you,
the Cocimission may find probable cause to believe that a
violztion has occurred and proceced with conciliation. Of course,
this does not preclude the settlement of this matter through
cenciliation prior to a finding of probable cause to believe if
FORGeshinad I S c'c MIUNNECRIER IS SWIFLRVHSHI) I

.
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Letter to Lewis E., Lehrman
Page 2

If you intend to be represented by counsel in this matter,
plcase advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U,S.C. §§ 437g(a) (4) (B) and 437g(a) (12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202)523-4000.

Sincerely,

Fnclosures
Genaral Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Ctatement




FEDERAL ELECTION COMMISSIOR

GEMERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR No.

STAFF MEMBER & TEL NO.
Jonathan Levin

(202) 523-4000

RESPONDENT Lewis 12, Lehrman

SQURCE OF MUR: INTERNALLY GENERATED

SUtTIARY OF ALLEGATIONS

This matter was referred to the Office of General Counsel
(0OGC) on August 27, 1984, by the Reports Analysis Division (RAD).
It involves a possible excessive contribution by Lewis BE. Lehrman
to the Fund to Keep America #1.

FACYTUAL BASIS AND LEGAL ANALYSIS

The 1983 Mid-Year Report of the Fund to Keep America #1, a

non-connected oolitical committee, disclosed $47,256.75 in total
dichursements but only itemized $4,971 in administrative costs.
Thesa were for contributions for payroll services from Lewis E.
Lehrman, 1/ The Comnittes's 1983 Year End Report disclosed
disktursements of $30,843 with no disbursements for administrative
AXPceNnses.

The Committee failed to respond to a first RFAI sent on
April 11, 1984, but responded shortly after receiving a second

sent on May 3. The Committee treasurer responded that the

l/ These contributions were itemized as contributions to the
Committee on Schedule A and dicbursements by the Committee on
Schedule B, in accordance with 11 C,F.R. § 104.13(a).

3—p.3 of 9




reports "have reflected all expenditures made," and that the
reason more administrative expenses are not listed is that such
expenses are provided for in an "exchange agreement" between the
Committee and its landlord. This agreement provides the landlord
with a full ownership interest in the Committee's "mailing lists
[sic] in return for free administrative services and space."

Another RFAI inquiring as to the exchange agreement was sent
on June 6, 1984. A second RFAI making the same inquiry was sent
on June 28, 1984. A response was received from the Committee's
counsel on July 3, 1984, stating that he was having the answers
to RAD's questio:.s researched. On July 17, RAD received a
response from the Committee's counsel.

In answer to a question as to the "normal and usual cost of
renting space" at the office's location, the treasurer revealed
that the cost for the rental space at 641 Lexington Avenue on the
25th floor is $21,296 per saguare foot per year, that the
Committee uses 138 square feet, and that, therefore, the monthly
rent was $244,90. In response to a question as to the fair
mzrket value and the manner in which the figure was derived
(including the number of contributions and the price of the list
cer thousand naires), counsel responded that the list contains
approximately 17,000 names, that the list is rented only to
"selected bidders" of similar political attitudes, and that the
value of the list may differ at any given point. 1In response to
a guery as to the "amount of ingcome generated in 1983 and the

specifics" of the rental agreements, counsel stated that the

3-/0.4 GP ?




amount of income generated from the sale or rental of the
Committee's list "was not provided" (i.e., by those researching
the answers to RAD'Ss questions) but that the Committee "received
$108,721 in contributions by using a portion of the list." He
further eleborated on the "barter agreement" between the landlord
and the Committee, stating that the Committee foregoes all
payment for rent or "overhead expenses" in creturn £or "an
unconditional and permanent proprietary interest in all its
mailing, contributor and volunteer lists, recc:ds, files,
computer tapes, and all other pertinent information." Counscl
also indicated that there is no agreement providing for
additional pvayment if the value of the list depreciates.

The existence of a barter arrangement raises the question of
whether there was correct valuation in the exchange. If the
value of the landlord's interest in the lists, records, files,
and other pertinent informaticn is less than the value of the
scrvices provided to the Committee in the form of rent payment,

utilities, and other facilities, then a contribution is
y the landlord to the Committee.

Although none of the Committee's responses indicate who the
landlord is, the provider of in-kind payroll services, which are
administrative c¢xpenses, is listed as Lewis E. Lehrman. His

dress is the same as that of the Committee. Based on these
it appears that the landlord in guestion is Mr. Lehrman.2/

2 The Committee-has responded to RAD that it rents 138 sqguare
feet in office cpace from the landlord. This is a small space
and may be sublet space within a larger suite of offices.

3-;.5-0709




Section 44la(a) (1) (C) of Title 2 provides that no person shall
make contributions to any political committee, other than a
candidate's authorized political committce or a national political
party committee, which, in the aggregate e¢xceed $5,000 in any
calendar year. If the value of the services provided to the
Committee exceeds the value of the landlord's interest during a
calendar year, then a contribution has been made by the landlord to
the Committee. The question of whether the value of the services
vrovided to the Committee exceeded the value of the landlord's
interests in the Committee's assets by $5,000 is raised
especially in lijht of the fact that Mr. Lehrman is already
reported to have spent $4,971 for in-kind payroll services. This
gueztion needs further investigation. 2ased on the fcregoing
analysis, the Office of the General Counsel zecommends that the
Cormissicn f£ind ason to beli2ve that Lewis E. Lehrman violated

2 oS

~— o




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Lewis E. Lehrman

SUBPOENA TO PRODUCE DOCUMENTS
ORDER TO SUBMIT WRITTEN ANSWERS

Lewis E. Lehrman

641 Lexington Avenue

New York, New York 10022

Pursuant to 2 U.S.C. § 437d(a) (1) and (3) and in furtherance

of its investigation in the above-captioned matter, the Federal

Election Commission hereby orders you to submit written answers

to the questions attached to this Order and Subpoenas you to
produce requested documents.

Such answers must be submitted under oath and must be
forwarded to the Commission within ten (10) days of your receipt
of this Order/Subpoena.

WHEREFORE, the Chairman of the Federal Election Commission

has hereunto set his hand on January , 1985,

John Warren McGarry
Chairman

ATTEST:

Marjorie W. Emmons
Secretary to the Commission

Attachment .
Interrogatories and Request for Documents (2 pages)
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Interrogatories

To: Lewis E. Lehrman

I State whether you are the landlord of the Fund to Keep
America #1 ("the Committee").

2., State whether you are subletting office space at 641
Lexington Avenue to the Committee.

a. If you sublet to the Committee at 641 Lexington Avenue,
state the amount of rent per square foot that you pay for office
space at that address.

b. If you sublet to the Committee at 641 Lexington Avenue,
state whether you sublet to any other persons and/or
organizations. :ist the rent per square foot for each such
sublessee,

B State whether you own the building at 641 Lexington Avenue.

If€ you own the building, state the rental cost per square
foot for all other parts of the building.

4, State whether the $4,971 in in-kKind payroll services paid by
you to the Committee was paid pursuant to the barter agreement
whereby the Committee is provided with administrative services.

If so, state the value going to you and the value going to
the Committee pursuant to ithe barter agreement during the
calendar yecar 19283, This statement should include an item-by-
item breakdown of the amount you received as a result of your
interest in the Committee's lists, records, files, tapes, and
other assets and an item-by-item breakdown of the amount going to
the Committee in the form of rept, salaries, payments for

utilities and other forms of administrative support.

3-,0.8’ ol 7




Page 2
Interrogatories for Lewis E. Lehrman

Reguest for Documents
1. 1f you are the Committee's landlord, provide a copy of the
barter agreement between you and the Committece.

24 If you are the Committee's landlord, provide copies or

evidence of all checks, invoices, or other documents pertaining

to interests obtained by you pursuant to the barter agreement,
and the administrative services obtained by the Committee

rursuant to the barter agreement,




FEDERAL ELECTION COMMISSION

WASHINCTON. D C 20463

27 August 1984

MEMORANDUM

TO: CHARLES N. STEEL
GENERAL COUNSE

THROUGH: JOHN C. SUR
STAFF DIREC

FROM: JOHN D. GIBSQ
ASSISTANT STAFF JDIRECTOR
REPORTS ANALYSIS DIVISION

SUBJECT: REFERRAL OF THE FUND TO KEEP AMERICA #1l

This is a referral of the Fund to Keep America #l1 ("the
Fund”) for disclosing no or 1limited administrative expenses
during 1983, According to the responses received, the Fund has a
"barter arrangement" with its landlord, whereby the 1landlord
provides rental and other overhead expenses in exchange for a
proprietary interest in the Fund's mailing lists and other
pertinent information.

We are forwarding this matter to your office
in order to
determine whether the "barter arrangement” is permissible. Other
related issues, such as the disclosure requirements of the
"barter arrangement” and the sale or rental of mailing lists to
third parties, should also be examined.

If you have any gquestions, please contact Doris Gardner or
Michael Filler at 523-4048.

Attachment




REPORTS ANALYSIS REFERRAL
TO

OFFICE OF GENERAL COUNSEL

DATE: 27 August 1984

ANALYST: Doris Gardner

I. COMMITTEE: Fund to Keep America #1*/
(C00167007)
Timothy S. Carey, Treasurer
641 Lexington Avenue
New York, NY 10022

RELEVANT STATUTE: 2 U.S.C. §434(b) (4), 2 U.S.C. §434(b) (5)
1l CFR 104.3(b), 11 CFR 106.1(e)

BACKGROUND:
Administrative Expenses

The 1983 Mid-Year and Year End Reports of Receipts and
Disbursements for the Fund to Keep America #1 ("the Fund")
disclosed no or limited administrative expenses.

The Fund disclosed $47,256.75 in total disbursements on
the 1983 Mid-Year Report, but only itemized $4,941 in in-
kind contributions for payroll services from Mr. Lewis E.
Lehrman (Attachments 2a and 2b). There were no payments for
other administrative costs, such as rent and utilities. On
the 1983 Year End Report, the Fund disclosed $30,843 1in
total disbursements; however, there were no payments for
rent, utilities, or salaries itemized (Attachment 3).

A Request for Additional Information (RFAI) was sent to
the Fund on April 11, 1984, which explained the requirements
for reporting administrative expenses (Attachment 4). A
Second Notice was sent to the Fund on May 3, 1984 for
failure to respond to the RFAI (Attachment 5).

On May 7, 1984, a response was received from Mr. Frank
Trotta, Counsel for the Fund (Attachment 6). The response
stated the following:

%/ The Fund registered as a non-connected political
committee on May 3, 1983.




FUND TO KEEP AMERICA #1
REPORTS ANALYSIS OGC REFERRAL
PAGE 2

We have reflected all expenditures made. The
reason these expenditures are limited is that we
have an exchange agreement with our landlord.
Under this agreement, we provide our landlord with
a full ownership interest in our mailing lists in
return for free administrative services and space.

On June 6, 1984, another RFAI was sent in order to
obtain additional information regarding the "exchange
agreement” with the Fund's landlord (Attachment 7). The
Reports Analysis Division ("RAD") Analyst called Mr. Trotta
on June 11, 1984 to inquire about the status of the Fund's
response. Mr. Trotta was out of town at the time, so his
secretary took a message (Attachment 8).

A Second Notice was sent on June 28, 1984 for failure to
respond to the RFAI (Attachment 9). On July 3, 1984, a
letter was received from Mr. Trotta which stated that he had
asked the Fund's "list maintenance people"” and accountant to
research the questions posed in the RFAI (Attachment 10).

On July 16, 1984, the RAD Analyst attempted to contact
Mr. Trotta; however, he was out of the office (Attachment
1) On July 17, 1984, a response was received from Mr.
Trotta, which provided additional information concerning the
Fund's administrative expenses and the arrangement with the
landlord (Attachment 12). Listed below is a summary of the
answers provided to the questions posed in the June 6th
RFAI.

3 1S The cost for the rental space at the location
of the Fund's office is $21.296 per square
foot per year. Because the Fund uses 138
square feet, the approximate monthly rental
value is $244.90.

The Fund's mailing list contains
approximately 17,000 contributors. The 1list
is rented "...only to selected bidders who
are in philosophical and political agreement
with the principals of ..." the Fund. "The
value at any given point in time may differ
from its value at any point in time and the
upkeep costs may be reflected in determining
a fair rental or fair market value."

The amount of income generated from the sale
or rental of the PFund's 1list was not
provided; however, the Fund received $108,721
in contributions during 1983 by wusing a
portion of the list.




FUND TO KEEP AMERICA #1
REPORTS ANALYSIS OGC REFERRAL
PAGE 3

Although no rental agreement exists, the
"barter arrangement"” with the landlord
enables the Fund to forego any payments for
rent or overhead expenses in exchange for
granting the landlord"...an unconditional and
permanent proprietary interest in all its
mailing, contributor and volunteer 1lists,
records, files, computer tapes and all other
pertinent information...."

The question of whether the Fund would be
required to pay for administrative expenses
in the event that the value of the list
depreciates"...has not been discussed by the
parties to the agreement and therefore no
agreement has been made either precluding or
requiring payment...."

Although the Fund has explained why its 1983 reports
disclosed no or limited administrative expenses, the
permissibility of the "barter arrangement" under the Act and
regulations cannot be determined from the information
provided.

OTHER PENDING MATTERS INITIATED BY RAD:

None




ATTACHMENT 1

FEDERAL ELECTION COMMISSIUN
CUMMITTEE INDEX OF DISCLOSURE DOCUMENTS -

DATE 23AUG84
PAGE' 1 '

NON-PAR'TY RELATED ‘)

(C) (83-84)

e e e S re cm e e Y R E - . P - ———————— = = -

COMMITTEE DOCUMENT

DISBURSEMENTS

RECELPTS TYPE OF FILER

COVERAGE DATES

# OF
PAGES

MICROFILM
LOCATION

FUND TO KEEP AMERICA #1

NON-PARTY QUALIFIED
CONNECTED ORGANIZATION: . :

‘ID #C00167007
NONE

1983 STATEMENT OF ORGANIZATION " 3MAY83 2 '83FEC/271/2520 '

MID-YEAR REPORT
MID-VEAR REPORT
MID-YEAR REPORT
MID-YEAR REPORT
REQUEST FOR ADDITIONAL
REQUEST FOR ADDITIONAL
REQUEST FOR ADDITTONAL
REQUEST FOR ADDITIONAL
YEAR-END

YEAR-END -

' YEAR-END - '°

YEAR-END - -

REQUEST FOR ADDITIONAL
REQUEST FOR ADDITIONAL
REQUEST FOR ADDITIONAL
REQUEST FOR ADDITIONAL
FEBRUARY MONTHLY

MARCH MONTHLY

APRIL MONTHLY

MAY MONTHLY

JUNE MONTHLY

JULY MONTHLY

AUGUST MONTHLY

TOTAL

1

- AMENDMENT

- AMENDMENT

~ AMENDMENT
INFORMATION
INFORMATION 2ND
INFORMATION
INFORMATION 2ND

- AMENDMENT

- AMENDMENT

- AMENDMENT
INFORMATION
INFORMATION 2ND
INFOKMATION
INFOKMATION 2ND

108,646

114,484

(S

0

" 6APR83

* 6APR83

© 1JUL83

- 1FEB84

6APR83
1JAN8B3 -30JUNB3
-30JUNB3

6APRB3 -30JUN83

6APRB3 '-30JUNB3

6APR83
6APR83

-30JUNB3
'-30JUNB3
-30JUNB3
-31DEC83
-31DEC83
-31DEC83
-31DEC83
-31DECS83
-31DEC83
-31DEC83
-31DEC83
-31JANB4
-29FEBB4
-31MARB4

1JUL83
1JUL83
1JUL83
1JULB3

1JUL8s3
1JUL83
1JUL83
1JANB4

1MAR84

"1APR84 '-30APRB4
-31MAYB4 °

1MAYB4
1JUNB4 -30JUNB4
1JUL84 -31JUL8B4

ALL REPORTS HAVE RECEIVED REVIEW,WITH THE EXCEPTION OF THE AUGUST MONTHLY REPORT

CLOSING CASH AS OF 7/31/84
DEBTS AND OBLIGATIONS:

$0.00

$22,425.00

-30JUNB3"

2

BONOEUN G e ! el e NOWNWNWN =~ P

83FEC/279/4238
B84FEC/315/525
B84FEC/318/350
84FEC/322/4443
‘84FEC/308/0041 '
84FEC/313/2226
84FEC/316/2001
B84FEC/318/1921
B84FEC/296/1632

'84FEC/313/3388 %

84FEC/318/5209
B4FEC/323/2029
84FEC/308/1502
B84FEC/313/2912

'84FEC/316/2062 " *

B84FEC/318/1958
"B84FEC/297/2520
B84FEC/299/3050
B84FEC/312/4433
B4FEC/315/0424 '
‘84FEC/317/3164
BAFEC/323/2416

84FEC/ 325/387.

' 94 ' TOTAL PAGES




Attachment 2a

Jm_,&ﬁom 3x)

.ﬁﬂmh"
Fund to Keep Americs f1

Rogen Covong e Poned

viom APTI vo: June J _12;'

i. RECE TS
11.CONTRIBUTIONS (other then loens) FROM:
(o) Individusia/Persons Other Then Politice! Commitiess. . . . . .. ...
(Mome Entry Unitemised 0 3,8%.00
(b} Polltica: PortyCommitases . . ... .....c000.
W) Ci 4 "0l'tk .| Committess .

(0) TOTAL CONTRIBUTIONS (other then looﬂl) C.Od 11(e), "!ﬂ nd ¥ile) . ..."

12.TRANSFERS FROM AFFILIATED/OTHER PARTY COMMITTEES

13.ALL LOANS RECEIVED

14.LOAN REPAYMENTS RECEIVED

15.0FFSETS TO OPERATING EXPENDITURES (Refunds, Aebetes, otc.)

16 REFUNDS OF CONTRIBUTIONS MADE TO FEDERAL CANDIDATES
AND OTHER POLITICAL COMMITTEES

IPPTHEAR RECEIPTS (Dividonds, Interest, otc.). . . . . e les

WENOTAL RECEIPTS (Add 11(d), 12, 13, 14, 15, 16 ond A7)

COLUMNM A
Yotal This Peried

COLUMN 8
Colondaw Yoor Yo -Dere

=

Py

A

1u8,646.00
T

-G s m—
1Caeocon V)

-

10)

il Vie)

108,646.00 |4y,
7

12

73

A1)

o 5
Jegae

for',

Meéd ~ ya, ..-‘_.. Ig.

108,646. 00

_108,646,00

T 1. OISBURSEMENTS
\QOPERATING EXPENDITURES

P YRANSFERS TO AFFILIATED/OTHER PARTY COMMITTEES

;; EONTRIBUTIONS TO FEDERAL CANDIDATES AND

™ OTHER POLITICAL COMMITTEES

22 INDEPENDENT EXPENDITURES (use Schedule E)

c

zJACOORDINATED EXPENDITURES MADE BY PARTY COMMITTEES. . .
{2V S C. 6441 a(a)) (Use Schedule F)

WOAN REPAYMENTS MADE

25 LOANS MADE

26 REFUNDS OF CONTRIBUTIONS TO
{a! indi.:dua'a’Persons Other Than Political Commitiess
(t' Folitxca! Perty Commitiees
{c) Uiher Politcal Commitiess
(0) TOTAL CONTRIBUTION REFUNDS (Add 26(s), 26(b) end 26(c))

27 OTHER DISBURSEMENTS

28 TOTAL DISBURSEMENTS (odd iines 19, 20, 21, 22, 23, 24, 25, 26(d) end 27).° . . .

s o

. .
1

~%7.256.75

42,256.75

"5,000.00

v

ro J0N

i, X0

2¢ i

Y]

e J
o

47.256.75

47,256, 75 n

11 NET CONTRIBUTIONS AND NET OPERATING EXPENDITURES
79 TCTAL CONTRIBUTIONS (other than loans) from Line 11(d)
IDTCTAL CONTRIBUTION REFUNDS from Line 26(d)
31 NE T CONTRIBUTIUNS (other then loans) {Subtrect Ling 30 trom Ling 29}

32 1CTAL OCERATING EXPENDITURES from Line 19 . . . .
MY OIESETS TOOPIRATING EXPENDITURES from Ling 18
34T OV FHATING EXFENDITURES (Subiract Line 33 from Line 32)

B ==
p Ao .'
TR L el

AR it

108, 64€.00

108, (N(\ 0\

——

42,256.7%

108 blnb 00
. *Ne . .

g ,.“\b

42,05t




SCHEDULE 8 ' [

TEMIZED DISBURSEMENTS

ATTACHMENT Z2b
Poge _2 o _D e E?%age
LINE NUMBER _1Q
(Une o2Dd ate schedulels) bor apcn
category of 1he Detgiieg
Sumvmary Pegel

Any informestion coped from such Reports and Statements May not be 10ld Or Veed by any Peron 10r the purpose of seliciting contribuiions er for
commaercis! puepoess, other then wing the name and addvess of any Politice! committee 10 solicit contributions from such commitise

Nome o Commhiee (in Full)
Fund to Keep America #1

A. Full Name, Molling Addrem end 2° ~ade

Puocrart. s
FDR
New York, New York

&

Purpuse of Disbursement

postage

Disbursement for: O Primery
D Other (specity):

OGeners!

Amount of Each
Disbursement This Periag

Date (month,
dey. vear)

5/16/83 100.00

8. Full Name, Mailing Address snd 2 Code

Doug Stroup Associates
273 Hudson Avenue

Albany, New York 12210

Purpose of Disbunament

lapel pins

Dusbursement for: OPrimery
O C.her (specity):

O General

Amount of Each
D.sbursement This Perwog

Date (month,
dey, vear)

5/17/83 1,569.63

C. Full Name, Mailing Address and 21P Code

Page Avjet Corporation
Washington National Airport
= Washington, D.C.
L

Purpose of Disbursement

travel

Disbursement for: OPrimary
O Other (specify):

O General

Amount of Each
Disbursement This Persod

Date (month,
day, vesr)

5/26/83 1,534.87

. Full Name, Msiling Addres end 2IP Code
C\' Waldorf Astoria
Park Avenue
T New York, New York

Purpose of Disbursement

fundraiser

Disbursement for. DPrimery
O Other (specity):

OGenera!

Amount of Esch
Disbursement This Period

Dote (month,
day, yesr)

6/8/83 4,169.25

£. fg Nome, Ms dirg Acdren snd ZIP Code

~ Carey of Washington, D.C.
-~. 2000 Jefferson Davis Highway
Arlington, Vermont

Purpore of Disbunement

travel

Disbursement for: OPrimary
O Other (specity):

O Generpl

Amount of Each
Disbunement Thy Periog

Date (month,
day, vesr)

6/10/83 60.00

¥ Fofl Name, Mailing Add:em and 2P Code

C poug Stroup Associates
.a 2/3 Hudson Avenue

Albany, New York 12210

Purpowe of Disbursement

printing

- —

Ditbursement for: OPrimary
O C:%er lipecity).

Amount of Eech
Disbursement Thy Perioc

Dete (month,
day. vesr)

6/17/83 250.00

-

(G u;; ':o_"w. Mo:ling Address and 2IP Code

Teterboro Afrport Limousine
Teterboro Airport
Teterboro, New Jersey 07608

Purpose of Disbursement

travel

Disbursemnent for: OPrimary
O Other (specify):

OGeners!

A 5unt of Eech
D sburse ment This Perod

Date (monith,
day. veer)

6/23/83 227.70

M F 1 Name, Mailing Addres snd ZIP Code
Ltwi- E. Lehrman
641 La2xington Avenue

New York, New York 10022

Purpose of Disbursement

in-kind payroll

Disbursement for: OPrimary
O Other ipecify):

OGeners!

Amount of Each
Disbursement Thy Periog

Date (month,
day . vesr)

4/15/83 908.00

I Full Ngme My.ing Addreg and 21P Code

Lewis E., Lehrman
641 lexington Avenue

New York, New York 10022

Purpose of Disbursement
in-kind payroll

"Disbursement for: OPrimery
O Other (specity):

O Geners!

Amount of Each
Disbursement Thy Perioe

Date (month,
dav. vesr)

4/29/83 908.00

RYOTAL of Dishurgements Thig Page (optionat)

OYAL T Pe A (o page thig hine number only) .

9,727.45%
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SCHEDULE B
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Attachment 2b

Any informetion copied from such Reports and Siatements May not be s0id or used by 8ny PErIon 107 the PurPOe of soliciting contributions or for
commercial purposes, other then using the name and sddress 0 eny Pohitical commirtes 10 solich contributions f1om such committes.

" Neme of Commitiee (in Full)

Fund to Keep Americs #1

A. Fult Name, Moiling Adédrem and 20 Code
Levis T, lehrman
641 Lexington Avenue
New York, New York

10022

:—-r:.::n of Disbweement
in-kind payroll service

Disbursement for: O Primary D Geners!
O Orher (specity):

Dere imonth,
dey, vear)

Amount of Each
Dubursement Thy Pei0d

$/13/83 908.00

8. Full Nome, Mailing Address and 2% Code

Lewis E. Lehrman
641 Lexington Avenue
New York, New York 10022

Purmose of Disbursement

in-kind payroll services

Disbursement for: OPrimery D Geners:
O Nher (specify):

Dete (month,
day. veor)

Amount of Eech
Disbursement Thi Periog

5/27/83 908/00

C. Fult Name, Moiling Addrens snd 2P Code

Lewis E. Lehrman
- 641 Lexington Avenue

New York, New York 10022

Purpose of Disbursement

in-kind payroll services

Ditburserment for: OPrimary O Geners!
O Onher (specity):

Dete (month,
day, veor)

Amount of Each
Disbursement This Perwoo

6/10/83 908.00

o~
D. Fult Name, Mailing Addrem snd 21P Code

QCNlewis E. Lehrman
4] Lexington Avenue

vew York, New York 10022

Purpom of Dubunement

in-kind payroll services

Ditbursement for: DPrimary OGeners!
O Other (specity):

Date (month,
day, vesr)

Amount of Each
Dibursement This Period

6/24/83 401.00

/& ﬁ&-,mmm_nzl’m
~

-~

Purpore of Dsburserment

Disbursement for: OPrimgry OGeners!
O Other lspecity):

Amount of Each
Disbursement This Peroc

Dete (month,
day, vear)

~oroy—
F. Pull Nome, Maling Addrens and 2IP Code

Purpose of Disbursement

Disbursemant for: OPrimary O Generas!
O Nengr (specity):

Amount of Esch
D.sbursement This Perioc

C. Full Name. Maiing Address and ZIP Code

Purpose of Dsbusement

Dubursament for: O Pomary
O Othes (specity):

~“mount of tech
Dsbu sement Thi Peroe

Ceie (month,
day, vesr)

e, M3 ling Address and 21P Code

Purpose of Disbunement

Disbursement lor: OPrimery OGeners!
O Other (specity):

Amount of Each
Disbu sement This Pe oo

1 Full Nama Maling Add-eny gnd 21P Code

Purpose of Disbursement

Ditursement for. O Primary

O Other (1pecity):

Amount o! Each
Disdursement Thig Pe -

Dste (month,
day. vesr)

(page 2

HIBTOTVAL of Disbusements This Page loptions!)

OTAL T Fe at ['my rrage this ling number only )




of Recelpts ond Disbursements Attachment 3
— (Page 2, FEC FORM 3X)

Nome o¢ Cormuminigs (o0 § ol . Ropu n (o-u':n. Ponee

_tUND TO KEEP AMERICA #1 e L Fem July 3, 1983 70 Dee, 31, m._'

COLUMN A COLUMN 8 |
Yote! This Period Celender Yeor To Dete
AR ER R TIR NS '—17"7.?'-" DRl T

I. RECEWTS e Wne ;,,-q - T ke, (fims T

11.CONTRIBUTIONS (other then losns) FROM: TS T s T )

(o) Individusle/Persons Other Then Politicel Committess. . . . .. .. ... .. .. . ﬁ___u*oc

(Memo Entry Unitomized 0_15..0_0 )

(b} Politice! Party Commitiess . o Ol - -
klomu'ﬂh:dc.mim.

() YOTAL CONTRIBUTIONS (other lhmlmd (oed M0, 11100 ond 131c]) ? .00 108.731.00
<) P L, ST Lok o5F 4./

e o e e

12.TRANSFERS FROM AFFILIATED/OTHER PARTY COMMITTEES . . . .

13.ALL LOANS RECEIVED

14 LOAN REPAYMENTS RECEIVED

15 OFFSETS TO OPERATING EXPENDITURES (Refunds, Rebstes, etc.)

16.REFUNDS OF CONTRIBUTIONS MADE TO FEDERAL CANDIDATES
AND OTHER POLITICAL COMMITTEES 2,
“T).OTHER RECEIPTS (Drvidends, 1n10rest, 0. . . . . oo ooee oo ; 3,763.51

=9 SN, e

'?. TOTAL RECEIPTS (Add 11(d). 12, 13,14, 15. 16 snd 17 . ) 112,484.51

< SNDGERIR 0 Foog S
11. DISBURSEMENTS : o vt

=19 OPERATING EXPENDITURES | ; 42,999.75

‘rm TRAANSFERS TOAFFILIATED OTHER PARTY COMMITTEES . .
cA
21 CONTRIBU IIONS TO FEDERAL CANDIDATES AND
€'  OTHER POLITICAL COMMITTEES
A2 INDEPENDENT EXPENDITURES (ute Schedute €}

€93 COORDINATED EXPENDITURES MADE BY PARTY COMMITTEES
{2USC 544! 3(d)) {Use Schedule F)
T4 LOAN REPAYMENTS MADE

35 LCANS MADE

26 REFUNDS OF CONTRIBUTIONS TO
(8) 1n4wvirdusinPersons Other Than Politcal Commitiees
{b) Potitce! Party Commitiees .
fci omu Potiicel Comm:tiees

In) TOTAL CONTRIBUTION REFUNDS (Aad 26(s), 26'D ond 26(c))
27 OTHER DISBURSEMENTS . . o b o W

78 YO_VAL DISBURSEMENTS «.5;1-\..\9 20.2),.22.2) 24, 25, 2610’ ‘"’,

11 NET CONTRIBUTIONS AND NET OPERATING EXPENDITURES
IS TOTAL CONTRIBUTIONS lct ¢ tngn loans' trom Ling V1i@)
30 T TAL CONYRIBUTICN REF (%05 trom Lire 261(d)
I % YT CONTRIBUTIONS [gther 150 1hang) (Suttract Lime 3D -0 Line 29

31 TAL OF L ATING ERPENLITURES hom Line 19 .
VYIS TS TOLPERATINC E RS NDITUNES .om Lire 15
RNy TR GRS s AT £ (l"!rn)lluﬂl‘- l'.nv o yLmoJ" N 2




ATTACHMENT 4

FEDERAL ELECTION COMMISSION

WASHINGTON L ( 20401

11 Apré? 1934

Timotny S. Carey, Treasurer
Fund to Keep America ¢1

641 Lexington Avenue, 25th Ploor
New York, NY 10022

Identification Number: C€00167007

Reference: Mid-Year (4/6/83-6/30/83) and Year-End (7/1/83-
12/31/83) Reports

Dear Mr. Carey:

2 This letter is prompted by the Commission's preliminary
- review of the report(s) referenced above. The reviaw raised

questions concerning certain informatior contained in the
report(s). An itemization follows:

-Your Reports have limited payments for administrative
expenses. Administrative expenses are payments made

pJ for the purpose of operating a political committee
including, but not 1limited to, rent, utilities,

3 telephone service, office egquipment and supplies. Any
e such payments to a person aggregating in excess of $200

- in a calendar year must be disclosed on Schedule B,
- supporting Line 19 of the Detailed Summary Page. (2

U.S.C. 434(b)(5)) In addition, if expenses have been

- = incurred but not paid in a reporting period, the

' activity should be disclosed as a debt on Schedule D,

.~ ’ if the obligation is $500 or more, or outstanding for
sixty (60) days or more. (11 CFR 104.11)

1f these expenses are being paid by a connected
croanization, your Statement of Organization must be
amended to reflect this relationship. (2 U.S.C.
433(b) (2))

If your committee has wused corporate or labor
facilities (e.g., telephones cr photocopiers), payment
must be made within a commercially reasonable time in
the amount of the normal and usual rental charge. (11
CFR 114.9(¢)) These payments should be disclosed on
Schedule B, supporting Line 19 of the Detailed Summary
Page, as discussed above.




Finally, any good or service provided to the committee
by an individual, except volunteer -=~tivity (i.e., a
person’s time), would be considered an {in-k. .
contribution from that individual, and w.uld be subject

to the disclosure requirements of 2 U.S.C. 434(b)(3)
and 11 CFR 104.13.

Please provide clarification regarding administrative
expenses {incurred by your committee and/or amend your
report to disclose such expenses according to the

referenced provisions of the Act and Commission
requlations.

An amendment to your original report(s) correcting the above
prodblem(s) should be filed with the Pederal Election Commission
within fifteen (15) days of the date of this letter. If you need
assistance, please feel free to contact me on our toll-free
number, (800) 424-9530. My local number is (202) 523-404€

Sincerely,

X&bao 32/ Cresei e L

Doris Gardner
Reports Analyst
Reports Analysis Division




ATTACHMENT 5

FEDERAL ELECTION COMMISSION

WASHINCTON DO 20400

May 3, 1984

Timothy S. Carey, Treasurer

Fund to Keep America {1

641 Lexington Avenue, 25th Floor
New York, NY 10022

Identification Number: C€00167007

Reference: Mid-Year (4/6/83-6/30/83) and Year-End (7/1/83-
12/31/83) Reports

Dear Mr. Carey:

This letter is to inform you that as of May 2, 1984, the
Commission has not received your response to our request for
additional information, dated April 11, 1984. That notice
requested information essential to full public disclosure of your
Federal election financial activity and to ensure compliance with
provisions of the Federal Election Campaign Act (the Act). A
copy of our original request is enclosed.

I1f ndo responce is received within fifteen (15) days from the date
of this notice, the Ccrmission may choosc to initiate audit or
le33! enforcement action.

1f vou chould have any gquestions related to this matter, pleasec
comtact Doris Gardner on our toll-free number (B00) 424-9530 or
.t local number (202) 523-4048.

Siacerely,

A KD a7t~

John D. Gibson
Assistant Staff Director
Reports Analysis Division

Enclosure
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April 25, 1984

Ms. Doris Gardner

Reports Analyst

Reports Anslysis Division
Federal Election Commission
1525 K Street, W.W.
Washington, D.C. 20463

Dear Ms. Gardner:

Tour letter of April 11, to our Teasurer, Timothy S. Carey was
referred to me for response.

In your letter indicate that our reports reflect oanly “limited
payments for u-uu:::un expenses.” Ve have reflected all expenditures
sade. The reason these expenditures are limited is that we have an
exchange agreement with our landlord. Under this agreement, we provide
our landlord with a full ownership interest in our mailing lists in
return for free administrative services and space.

We are willing to amend, in any manner you suggest, our reports to
reflect this "barter™ like arrangement. Please advise.

Very ¢t yQucs,

FT/ms

cc: Timothy S. Carey

641 Lexington Avenue, 25th Floor ® New York 10022 ©(212) 759-8343 <~




ATTACHMENT 7

FEDERAL ELECTION COMMISSION
WASHINGTON DL 20463

JN 61884 Re-2

Timothy S. Carey, Treasurer
Fund to Keep America §1

641 Lexington Avenue, 25th floor
New York, NY 10022

Identification Number: C00167007

Reference: Amended Mid-Year (4/6/83-6/30/83) and Amended Year
End (7/1/83-12/31/83) Reports

Dear Mr. Carey:

This letter is prompted by the Commission's preliminary
review of the report(s) referenced above. The review raised
questions concerning certain information contained in the
report(s). An itemization follows:

-Your committee's response dated April 25, 1984 states

that “free administrative services and space”™ are
provided from the landlord in exchange for “full
ownership interest® in your mailing lists. 1In order to

clarify this arrangement, please provide the following
information:

-The normal and usuval cost of renting space
at said location;

-The fair market value of the committee's
mailing list and the manner in which it was
derived (including the number of contributors
and the amount per 1,000);

-The amount of income generated in 1983 and
the specifics of such rental agreements; and

-Whether the committee would be required to
pay for the administrative expenses, in the
event that the value of the list depreciates.

An amendment to your original report(s) correcting the above
problem(s) should be filed with the Federal Election Commission
within fifteen (15) days of the date of this letter., If you need




assistance, please ez} free to contact me on our toll-free
number, (buv: 424-9530. My local number is (202) S23-4048.

Sincerely,

7&2” 77 (it et

Doris Gardner
Reports Analyst
Reports Analysis Division

CC: Mr. Prank Trotta




‘ ATTACHMENT 8

MEMORANDUM TO FILE: .

FROM: Doris.M. Gardner/Reports Analyst DATE : 6/11/84
TO: File TELEPHONE: 212-759-8543

NAME OF COMMITTEE: Fund To Keep America #1 (C00167007)

I called the office of Mr. Frank Trotta, counsel for The Fund To Keep America #1.
The reason for call was to inquire as to the status of our response to a recent
RFAI.

I did not speak to Mr. Trotta,because he was out of town at the time. His secretary
said that she would gladly leave a message for him.




ATTACHMENT 9

FEDERAL ELEC T'ON COMMISSION
WASHINGTON.DC 2046}

June 28, 1984

Timothy S. Carey, Treasurer
Fund to Keep America §1

641 Lexington Avenue

25th Ploor

New York, NY 10022

Identification Number: C00167007

Reference: Amended Mid-Year (4/6/83-6/30/83) and Amendec Year-
End (7/1/83-12/31/83) Reports

Dear Mr. Carey:

This letter is to inform you that as of June 27, 1984, the
Commission has not received your response to oOur reguest §0r
additional information, dated June 6, 1984. That notice
requested information essential to full public disclosure of your
Federal election financial activity and to ensure compliance with
provisions of the Pederal Election Campaign Act (the Act). A
copy of our original request is enclosed.

f no response is received within fifteen (15) days from the
£ this notice, the Commission may choose to initiate audiit
enforcement action.

yvou should have any questions related to this matter,
contact Doris Gardner on our toll-free number (£00! 47s-
our local number (202) 523-4048.

Sincerely,

A W 2 e

C;f John D. Gibson
Assistant Staff Direc*or
Reports Analysis Division

rrclosuare
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844003 eR2: 2

June 28, 1984

Ms. Doris Gardner
Reports Analyst
Reports Analysis Division
- Pederal Elaction Commission
m""mm' D!Co m’

Identification Mmber: 00167007

RE: Mmended Mid-Year (4/5/83-6/30/83)
ad Mmerded Year Bnd (7/1/83-12/31/81) Reports

Dear Ms. Gardner:

)
6 $3500

I 1ust returned fram a lengthy stay out of town to fimd mwp&esofm
(@ June 6 letter to Tim Carey, our Treasurer: your carbon copy to me anl Tim's
refercral copy amd cover letter to me.

I apologize for the delay in responding, however I have been out of town
since the first week of June. Accordingly, I request a time-extension to allow
us to reply oroverly. (This is why I tried, unsuccessfully, to reach you by
telephone today.) I have asked our list maintenance people aml owr accountant
to research the guestions you pose.

Thank ynu.

D33

3 4

I eagerly await your reply.




® ATTACHMENT 11

MEMORANDUM TO THE FILES: TELECON
COMMITTEE NAYE: The Fund To Keep America No. 1
COMIITTEE CONTACT: Mr. Frank Trotta TELEPHONE # 212-759-8543
DATE: July 16, 1984

ANALYST: Doris M. Gardner (RAD)

SUBJECT: Inquiry regarding no response to RFAI dated June 6, 1984,

I called the office of Mr. Frank Trotta, counsel for the Fund To Keep
America No. 1. This was the second time that I had to call Mr. Trotta
to inquire about an overdue response.

Again, I did not speak with Mr. Trotta because he was out of the office.
I did leave a message with his secretary.
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ATTA%AENT 12

i

July 11, 1984

Ms. Doris Gardner
Reports Analyst
Reports Analysis Division
Pederal Election Commission
Washington, D.C. 20463

Identification Mmber: 00167007

Dear Ms. Gardner:

In response to your letter, dated June 6, 1984, to Tisothy 8. Carey, 1
report the following answers to your inguiry:

(1) wWhat is "the normal and usual cost of remtina spece at" aur office?

: The Cost is $21.296 per square foot per year. Our Cosmittee uses

7 mﬁutely 138 scusre feet. Por an spproximste monthly rentsl value of
244.90.

[

v (2) what is “"the fair market value of the coomittee’'s mailing list ad the
o manner in which it was derived (including the mmber of contributors
= and the amount per 1,000)?

= The list in question contains approximately 17,000 contributors' and
volunteers' nrames as well as other data on each person.

Regarding fair market value, we need clarification as to what your
definition of “"fair market value® is. Using the traditional legal definition of
“the price & willing buyer would psy a willing seller® w encounter a problem,
Our Cammittee would be & "willing seller® (or renter) only to selected bidders
who are in philosophical and political agreement with the principels of our
Committee, and even then, we would not sell or rent to most hidders. Also, the
list may be of extreme value to certain buyers and valueless to others.
Further, the list is dynmmic — it is freguently chenocing in terms of size an)
in terms of information relating to each contributor. The value st any qiven
point in time may differ fram its value at any other point in time and the

o upkeep costs may be reflected in determining a fair rental or fair market value.

i Finally, the fair market value would differ for a rental agreement versus an

outright sale.

(3) How much income was generated for cur Committee in 1983 hy use of the
list?

641 Lexington Avenue, 25th Floor ® New York 10022 (212) 759-8543 <~




» 24444

2473 3

Over a certain "giving history” threshold) was used for a direct sail
ovant-golicitation which generated $108,721.00 in incoms as veported in o
filings in your office.

as follows:

n 1983, no direct mail

@)

There is no rental agreement.

What are "the specifics of such rental agreement?®
The specifics of the berter arrangement are

Our OCommittee grants "an unconditional
and permanent p.oprietary interest in all its
mailing, contributor and volunteer lists,
records, files, computer tapes and all other
pertinent information relating thereto, (to
ouxr landlord) in consideration of his
agreement herein, to forego the receipt of
any and all payment fram [our Committse for)
rental and other “overhead” expenses....

This agreement shall remain in effect
80 long as peyment for said services is

(S) Would the committee be required to pey for the administrstive
expenses, in the event that the value of the list deprecistes?

This issue has not been discussed by the parties to the agreement and
therefore no agreement has been made either precluding or reaquiring peyment
under said circumstances.

1 trust this satisfies your request and I trust that the information in
this letter shall remain privileged and confidential and shall not fall subiect
to the Freedom of Information Act. Please contact me directly with any further
questions. I can be reached at 212/759-4181.




FEDERAL ELECTION COMMISSION

M5 K SIREET NW
WASHINGTON.DC. 20463

THIS 1S THE BEGINAING OF MuR #__ 187/
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FEDERAL ELECTION COMMISSION

WASHINCTON D C 20463
2 ol 7

THE FOLLOWING MATERIAL IS BEING ADDED TO THE

PUBLIC FILE OF CLOSED MUR _| g /.




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 1872 o
LEWIS E. LEi MAN )
= )
RESPONDENT LEWIS E. LEHRMAN'S ==y
SUPPLEMENTAL ANSWERS TO INTERROGATORIES =
w ¢
At the request of the Office of the General Counsel,_, ,
=

Respondent Lewis E. Lehrman hereby provides the following
supplemental answer to Interrogatory No. 4 propounded by the

Commission on January 10, 1985:

INTERROGATORY 4.

State whether the $4,971 in in-kind payroll services
paid by you to the Committee was paid pursuant to the barter
agreement whereby the Committee is provided with administrative
services.

If so, state the value going to vou and the value going
to the Committee pursuant to the barter agreement during the
calendar year 1983. This statement should include an item-
by-item breakdown of the amount vou received as a result of
vour interest in the Committee's lists, records, files,
tapes, and other assets and an item-bv-item breakdown of the
amount going to the Committee in the form of rent, salaries,

pavments for utilities and other forms of administrative

support.




7

ANSWER:

During calendar year 1983 I gained an ownership interest
in the contributor lists and contribution histories of the
Fund to Keep America #] ('the Committee'). Although I chosc
not to use that information in any fundraising efforts during
calendar year 1983, and am therefore unable to report that I
raised a specific sum of money in 1983 by reason of having
owned the list, I would submit that, for valuation purposes,

a contributor list and its accompanying information have a

fair market value at the time of their acquisition, irres-
pective of the results which may or may not be achieved when
that information is ultimately utilized in fundraising acti-
vities. Thus, the fact of my acquisition of an ownership
interest in the Committee's contributor information in 1983,
and my resulting ability to use that information at any time,
were the benefits I received from the barter agreement in
1983. I would note that the Committee also retained an
ownership interest in its contributor information.

As stated in myv original answer to Interrogatory No. &, one
measure of the value of a contributor list is the customary one-
time rental rate of $30 per 1,000 names. Even using that mini-
mal measure of the list's wvalue, which measure is unrelated to
the amount of money ultimatelv raised through use of the list,

access to the list was worth a minimum of $1,360.00, a value




’ .
. .

sufficient to bring my net 1983 contribution to the Committee

within the statutory limitation.

STATE oF New Yogy

- OP—HASHINGTON ) ss:
COUNTY OF NEwW YORK

LEWIS E. LEHRMAN, being first duly sworn, deposes and
says that he has read the foregoing supplemental inter-

rogatory answer and that, to the best of his knowledge and

7 LEWIS ¥ L.EHRVMAN

- Sworn to and subscribed
before me this /2 day of

" PlArcs , 1985,

Jotary Public

b “v commission expires: 3/
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