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FEDERAL ELECTION COMMISSION

WASHINGTON D¢ ftdnt

February 27, 1987

Daniel H. Lowenstein, Esquire
c/o UCLA Law School

405 Hilgard

Los Angeles, CA 90024

RE: MUR 1859

Community Campaign Committee
and Irene Kleinberg, as
treasurer

Dear Mr. Lowenstein

On February 18, 1987, the Commission determined that there
is probable cause to believe the Community Campaign Committee
committed a violation of 2 U.S.C. § 4414, a provision of the
Federal Electicn Campaign Act of 1971, as amended, in connection
with its failure to include an appropriate disclaimer on a direct
mailing expressly advocating the election of certain candidates
for federal office.

However, after considering the circumstances of this matter
the Commission determined to taxke no further action and close its
file. The Commission also found no probable cause to believe
your clients violated 2 U.s.C. §% 433, 434 and 434(c), and no
probable cause to believe Irene Kleinberg violated
2 U.S.C. § 4414.

The Commission reminds you that failing to include a
statement of whether a federal candidate had authorized a direct
mailing expressly advocating the election or defeat of a
candidate for federal office nevertheless appears to be a
violation of 2 U.S.C. § 441d. VYou should take immediate steps to
insure that this activity does not occur in the future.

If you have any gquestions please contact Charles Snyder, the
attorney assigned to this matter, at (202) 376-8200.

General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON Dt 20dhd

February 27, 1987

Stephen L. Jones, Esquire
725 South Fiqueroa Street
Suite 1200

Los Angeles, CA 90017-2513

RE: MUR 1859
W.B. Johnson Properties, Inc.

Dear Mr. Jones:

On February 18, 1987, the Commission determined to take no
further action concerning its previous finding that there is
reason to believe your client committed a violation of 2 U.S.C.

§ 441b, a provision of the Federal Election Campaign Act of 1971,
as amended, in connection with its expending corporate funds for
use in connection with Federal elections, and to close its file.

If you have any questions please contact Charles Snyder, the
attorney assigned to this matter, at (202) 376-8200.

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON D ( 204n3

February 27, 1987

John D. Holum, Esquire
O'Melveny & Myers

1800 M Street, N.W.
Washington, D.C. 20036

RE: MUR 1859
Four Seasons Hotels, Ltd.

Dear Mr. Holum:

On February 18, 1987, the Commission determined to take no
further action concerning its previous finding that there is
reason to believe your client committed a violation of 2 U.S.C.
§§ 441b and 44le, provisions of the Federal Election Campaign Act
of 1971, as amended, in connection with its expending corporate
funds for use by the Yes on F Committee in connection with
Federal elections, and to close its file.

1f you have any questions please contact Charles Snyder, the
attorney assigned to this matter, at (202) 376-8200.

General Counsel
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FEDERAL ELECTION COMMISSION

WASHINCTON D € 20463

February 27, 1987

Ronald Lederman, Treasurer
Yes on F Committee

433 South Beverly Drive
Beverly Hills, CA 90212

RE: MUR 1859

Yes on F Committee and
Ronald Lederman as
treasurer

Dear Mr. Lederman:

This is to advise you that after an investigation was
conducted, the Commission concluded on February 18, 1987, that
there is no probable cause to believe that the Yes on F Committee
and you, as treasurer violated the Act. Accordingly the file in
this matter, numbered MUR 1859, has been closed. This matter
will become part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within 10 days.

If you have any questions, contact Charles Snyder, the
attorney assigned to handle this matter at (202) 376-8200.

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON D¢ 20464
February 27, 1987

Peter A. Bagatelos, Esquire
Bagatelos & Fadem

One Maritime Plaza

Suite 2500

San Francisco, CA 94111

RE: MUR 1859
Dear Mr. Bagatelos:

This in reference to the complaint you filed with the
Commission on behalf of Gloria Grossman on November 2 1984,
concerning the Yes on F Committee and corporate contributions to
the Yes on F Committee.

Based on your complaint, the Commission determined there was
reason to believe that the Yes on F Committee violated 2 U.S.C.
§§ 433, 434, and 434 (c); that the Community Campaign Committee
violated 2 U.S.C. §§ 433, 434, 434(c) and 4414; that Four Seasons
Hotels, Ltd. violated 2 U.S.C. §§ 441b and 44le; and that W.B.
Johnson Properties, Inc. violated 2 U.S.C. § 441b, provisions of
the Federal Election Campaign Act of 1971, as amended ("the
Act"), and instituted an investigation in this matter. After an
investigation was conducted and briefs of the General Counsel and
the respondents were considered, the Commission concluded on
February 18, 1987, that there was no probable cause to believe
that the Yes on F Committee violated the Act and that there was
no probable cause to believe the Community Campaign Committee
violated 2 U.S.C. §§ 433, 434, and 434(c). The Commission found
probable cause to believe the Community Campaign Committee
violated 2 U.S.C. § 441d, and voted to take no further action.
The Commission also voted to take no further action concerning
its previous findings of reason to believe that Four Seasons
Hotels, Ltd. violated 2 U.S.C. §§ 441b and 44le, and that W.B.
Johnson Properties, Inc. violated 2 U.S.C. § 44l1b. Accordingly,
the file in this matter, numbered MUR 1859, has been closed.

This matter will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record, please do so within 10 days. The
Federal Election Campaign Act allows a Complainant to seek
judicial review of the Commission's dismissal of this action.
See 2 U.S.C. § 437g(a) (8).
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If you have any questions, please contact Charles Snyder,
the attorney assigned to this matter, at 376-8200.

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON D 20des

Stephen L. Jones, Esquire
725 South Figueroa Street
Suite 1200

Los Angeles, CA 90017-2513

RE: MUR 1859
W.B. Johnson Properties, Inc.

Dear Mr. Jones:

On February 18, 1987, the Commission determined to take no
further action concerning its previous finding that there is
reason to believe your client committed a violation of 2 U.S.C.

§ 441b, a provision of the Federal Election Campaign Act of 1971,
as amended, in connection with its expending corporate funds for
use in connection with Federal elections, and to close its file.

If you have any questions please contact Charles Snyder, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Daniel H. Lowenstein, Esquire
c/o UCLA Law School

405 Hilgard

Los Angeles, CA 90024

RE: MUR 1859

Community Campaign Committee
and Irene Kleinberg, as
treasurer

Dear Mr. Lowenstein

On » 198 , the Commission determined that there
is probable cause to believe the Community Campaign Committee
committed a violation of 2 U.S.C. § 4414, a provision of the
Federal Election Campaign Act of 1971, as amended, in connection
with its failure to include an appropriate disclaimer on a direct
mailing expressly advocating the election of certain candidates
for federal office.

However, after considering the circumstances of this matter
the Commission determined to take no further action and close its
file. The Commission also found no probable cause to believe
your clients violated 2 U.S.C. §§ 433, 434 and 434(c), and no
probable cause to believe Irene Kleinberg violated
2 U.S.C. § 4414.

The Commission reminds you that failing to include a
statement of whether a federal candidate had authorized a direct
mailing expressly advocating the election or defeat of a
candidate for federal office nevertheless appears to be a
violation of 2 U.S.C. § 441d. You should take immediate steps to
insure that this activity does not occur in the future.

If you have any questions please contact Charles Snyder, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Charles N. Steele
General Counsel \‘\ A](
g '.‘\4\; _//
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FEDERAL ELECTION COMMISSION

WASHINGTON D 204h

Peter A. Bagatelos, Esquire
Bagatelos & Fadem

One Maritime Plaza

Suite 2500

San Francisco, CA 94111

RE: MUR 1859

Dear Mr. Bagatelos:

This in reference to the complaint you filed with the
Commission on behalf of Gloria Grossman on November 2 1984,
concerning the Yes on F Committee and corporate contributions to
the Yes on F Committee.

Based on your complaint, the Commission determined there was
reason to believe that the Yes on F Committee violated 2 U.S.C.
§§ 433, 434, and 434(c); that the Community Campaign Committee
violated 2 U.S.C. §§ 433, 434, 434(c) and 4414; that Four Seasons
Hotels, Ltd. violated 2 U.S.C. §§ 441b and 44le; and that W.B.
Johnson Properties, Inc. violated 2 U.S.C. § 441b, provisions of
the Federal Election Campaign Act of 1971, as amended ("the
Act"), and instituted an investigation in this matter. After an
investigation was conducted and briefs of the General Counsel and
the respondents were considered, the Commission concluded on
February 18, 1987, that there was no probable cause to believe
that the Yes on F Committee violated the Act and that there was
no probable cause to believe the Community Campaign Committee
violated 2 U.S.C. §§ 433, 434, and 434(c). The Commission found
probable cause to believe the Community Campaign Committee
violated 2 U.S.C. § 4414, and voted to take no further action.
The Commission also voted to take no further action concerning
its previous findings of reason to believe that Four Seasons
Hotels, Ltd. violated 2 U.S.C. §§ 441b and 44le, and that W.B.
Johnson Properties, Inc. violated 2 U.S.C. § 441b. Accordingly,
the file in this matter, numbered MUR 1859, has been closed.

This matter will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record, please do so within 10 days. The
Federal Election Campaign Act allows a Complainant to seek
judicial review of the Commission's dismissal of this action.
See 2 U.S.C. § 437g(a) (8).




4

B

(‘ 7

i D

If you have any questions, please contact Charles Snyder,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON. D ¢ 20463

Ronald Lederman, Treasurer
Yes on F Committee

433 South Beverly Drive
Beverly Hills, CA 90212

RE: MUR 1859

Yes on F Committee and
Ronald Lederman as
treasurer

Dear Mr. Lederman:

This is to advise you that after an investigation was
conducted, the Commission concluded on , 198 , that
there is no probable cause to believe that the Yes on F Committee
and you, as treasurer violated the Act. Accordingly the file in
this matter, numbered MUR 1859, has been closed. This matter
will become part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within 10 days.

If you have any questions, contact Charles Snyder, the
attorney assigned to handle this matter at (202) 376-8200.

Sincerely,

Charles N. Steele
General Counsel




FEDERAL ELECTION COMMISSION

WASHINCTON D 20463

John D. Holum, Esquire
O'Melveny & Myers

1800 M Street, N.W.
Washington, D.C. 20036

RE: MUR 1859
Four Seasons Hotels, Ltd.

Dear Mr. Holum:

On February 18, 1987, the Commission determined to take no

T further action concerning its previous finding that there is
reason to believe your client committed a violation of 2 U.S.C.
« §§ 441b and 44le, provisions of the Federal Election Campaign Act

of 1971, as amended, in connection with its expending corporate

c . :
funds for use by the Yes on F Committee in connection with
Federal elections, and to close its file.

2] If you have any questions please contact Charles Snyder, the

_ attorney assigned to this matter, at (202) 376-8200.

~ Sincerely,

o

- Charles N. Steele

General Counsel
~

log
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Four Season Hotels, Limited

W.B. Johnson Properties, Inc.
Community Campaign Committee

and Irene Kleinberg, as treasurer
Yes on F Committee

and Ronald Lederman, as treasurer

MUR 1859

N N - N Nt N e s

CERTIFICATION
)
c I, Marjorie W. Emmons, recording secretary for the
c Federal Election Commission executive session of
February 18, 1987, do hereby certify that the Commission
A took the following actions i1n MUR 1859:
1. Decided by a vote of 6-0 to -
(o
— a) Find no probable cause to believe that
‘ the Community Campaign Committee and
— Irene Kleinberg, as treasurer, violated
) 2 U.S.C. §§ 433, 434, and 434 (c).
~
b) Find probable cause to believe that the

« Community Campaign Committee violated

2 U.S.C. § 4414 and take no further

action.

c) Find no probable cause to believe
Irene Kleinberg violiated 2 U.S.C.
§ 441d.

(continued)




Federal Election Commission
Certification for MUR 1859
February 18, 1987

find no probable cause to believe that
the "Yes on F" Committee and Ronald
Lederman, as treasurer, violated

2 U.S.C. §§ 433, 434, and 434(c).

Ccrunissioners Alkens, Elliott, Josefiak,
Mcbonald, McGarry, and Thomas voted
affirmatively for the decision.

Decided by a vote of 5-1 to

a) Leave the reason to believe findings waith
respect to the Four Seasons Hotels,
Limited violations of 2 U.S.C. §§ 441lb
and 44le on the record, but take no
further action.

Leave the reason to believe finding with
respect to the W.B. Johnson Properties,
Inc. violation of 2 U.S.C. § 441lb on the
record, but take no further action.

Close the f1ile.
Direct the Cffice of General Counsel to

send appropriate letters.

Commissioners Alkens, Elliott, Josefiak,
McGarry, and Thomas voted affirmatively for
tre decision; Commissiorer McDonald dissented.

Attest:

Z-20 =87

Date Marjorie W. Emmons
Secretary of the Commission




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
)
Four Seasons Hotels, Limited ) MUR 1859
W.B. Johnson Properties, Inc. )
Community Campaign Committee )
and Irene Kleinberg, as treasurer )
Yes on F Committee )

)

and Ronald Lederman, as treasurer
GENERAL COUNSEL'S REPORT
I. BACKGROUND
On March 26, 1985, the Commission found reason to believe

that the Community Campaign Committee ("CCC") and Irene

Kleinberg, as treasurer, violated 2 U.S.C. §§ 433, 434, 434(c),

and 4414; that the Yes on F Committee ("Yes on F") and Ronald
Lederman, as treasurer, violated 2 U.S.C. §§ 433, 434 and 434(c);
that Four Seasons Hotels Limited ("Four Seasons") violated

2 U.S.C. §§ 441b and 44le; and that W.B. Johnson Properties, Inc.
("WBJ") violated 2 U.S.C. § 441b. These findings were based on
the fact that Four Seasons, a Canadian corporation, and WBJ, a
corporation, had made contributions to Yes on F, a committee
formed to support a local referendum in Beverly Hills,
California. It is alleged that Yes on F, acting under the
direction, management, and control of its corporate sponsors,
paid for a meiling that included a "voting guide" that listed
candidates for various federal offices and indicated that
recipients of the mailing should vote for those candidates. CCC,
which produced the mailing, did not include thereon any statement
whether the mailing was authorized by any candidate for federal

office.




IXI. LEGAL ANALYSIS
(See OGC briefs of September 20, 1986)

As was pointed out in the General Counsel's brief, the
amount expended through this mailing for the purpose¢ of
influencing federal elections was less than $250 and, therefore,
insufficient either to qualify CCC or Yes on F as a political
committee, or to require either CCC or Yes on F to report
independent expenditures. Thus, this Office recommends that the
Commission find no probable cause to believe CCC or Yes on F
violated 2 U.S.C. §§ 433, 434, and 434 (c).

Four Seasons and WBJ have both submitted briefs arguing that
these disbursements of corporate funds to Yes on F were not in
connection with federal elections, but were intended only to
influence the referendum on Proposition F. As was pointed out in
the General Counsel's briefs, the corporations established,
directed, and controlled Yes on F; corporate officers knew that
Yes on F would disseminate slate mailers, and at least one
corporate officer knew that separate slate mailers would be sent
to registered Republicans and registered Democratic voters. Yes
on F, moreover, did not merely purchase space on someone else's
slate; it paid for the entire mailing. The slate mailers,
moreover, actually urged the recipients to vote in accordance
with the "voting guide." Consequently, this Office recommends
that the Commission find probable cause to believe Four Seasons

3
and WBJ violated 2 U.S.C. § 44lb._/

*/ The Supreme Court's decision in F.E.C. v. Massachusetts

(continued)
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Four Seasons, while acknowledging that it is a foreign
corporation, denies that it violated 2 U.S.C. § 44le, on the
grounds that it did not make a contribution to any candidate for
federal office. As was stated in the General Counsel's brief,
however, Four Seasons made a contribution to Yes on F, which used
those funds in connection with federal elections. This Office
therefore recommends that the Commission find probable cause to
believe Four Seasons violated 2 U.S.C. § 44le.

Finally, CCC admits in its brief the violation of 2 U.S.C.

§ 441d, as alleged in the General Counsel's brief. CCC only
argues that Irene Kleinberg should not be named as treasurer, as
CCC is not a political committee and therefore does not have a
treasurer in the sense that term is used in the Act.

To be sure, Ms. Kleinberg was named as a respondent at a time
when it appeared that CCC may have qualified as a political
committee. Since CCC, as stated above, expended less than $1,000
in connection with federal elections and therefore did not
qualify as a political committee, Ms. Kleinberg should not be
named as treasurer in the finding that CCC violated 2 U.S.C.

§ 441d. Accordingly, this Office recommends that the Commission

find probable cause to believe CCC violated 2 U.S.C. § 4414, and

*/ footnote continued
Citizens for Life, Inc., No. 85-701 (U.S., December 15, 1986)

("MCFL"™) does not change the results here because Four Seasons
and WBJ are business corporations and because the mailings
involved fall within the prohibition of 2 U.S.C. § 441lb as
discussed in MCFL.
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no probable cause to believe Irene Kleinberg violated 2 U.S.C.
§ 4414.

While it is the view of this Office that there is probable
cause to believe that Four Seasons violated 2 U.S.C. §§ 441lb and
44le, WBJ violated 2 U.S.C. § 441b, and that CCC violated
2 U.S.C. § 4414a, it is also our view that significant mitigating
circumstances exist in this case. First, in view of the
relatively small portion of the mailings that was devoted to
federal candidates, no more than $232.58 was expended in
connection with federal elections in this case. Second, CCC,
while acknowledging its responsibility for the contents of the
mailings, including the advocacy of the election of candidates
for federal office, has consistently maintained that it intended
to produce the mailings in the format desired by Yes on F.
Third, based on the facts developed in the investigation of this
matter, it appears that the focus of the corporate respondents
was upon securing the passage of Proposition F, in which they had
a substantial business interest. To be sure, this Office takes
the position that it must be made clear that a corporation is not
permitted to establish and fund with corporate treasury money a
committee that then uses the corporate contributions in
connection with federal elections. However, the evidence
indicates that the corporations here were not engaged in the

activity at hand as a subterfuge designed to circumvent the

federal election laws. Accordingly, this Office recommends that
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the Commission, in addition to finding that there was probable

cause to believe the sections of the Act specified above were

violated, take no further action and close the file.
RECOMMENDATIONS

1. Find no probable cause to believe that the Community

Campaign Committee and Irene Kleinberg, as treasurer, violated

2 U.S.C. §§ 433, 434, and 434(c).

2. Find probable cause to believe that the Community Campaign

Committee, violated 2 U.S.C. § 441d and take no further action.
3. Find no probable cause to believe Irene Kleinberg violated
2 U.S.C. § 4414.

4, Find no probable cause to believe that the "Yes on F"
Committee and Ronald Lederman, as treasurer, violated 2 U.S.C.
§§ 433, 434, and 434 (c).

5. Find probable cause to believe that Four Seasons Hotels,
Limited violated 2 U.S.C. §§ 441b and 441le and take no further
action.

6. Find probable cause to believe that W.B. Johnson Properties,
Inc. violated 2 U.S.C. § 441b and take no further action.

7. Approve and send the attached letters.

8. Close the file.

B =C @
Date Charles N. Steele
General Counsel

Attachments
l. Brief of WBJ
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STEPHEN L. JONES
Attorney at Law
725 South Figueroa Street, Suite 1200
Los Angeles, California 90017-2513
(213)488-7180

October 17, 1986

Federal Election Commission
Washington, D.C. 20463
Attn: Secretary of the Commission

Re: MUR 1859
W. B. Johnson Properties, Inc.

Dear Commissioners:

Enclosed is a brief submitted on behalf of W. B.
Johnson Properties, Inc. in response to the General Counsel's
Brief dated September 20, 1986.

Very truly your

Stephen L. Jones
Attorney for W. B. Johnson
Properties, Inc.

SLJ; 1lfg
cc: Office of General Counselb//
FEC1017




77 4

FEDERAL ELECTION COMMISSION

In the Matter of MUR 1859

)
)
W. B. Johnson Properties, Inc.)
)

BRIEF OF RESPONDENT W.B. JOHNSON PROPERTIES, INC.

1. Summary of Argument.

A necessary element in the analysis of the Brief of the
General Counsel is : (1) that the persons who contracted to pro-
vide services to the "Yes on 'F' Committee™ acted as agents of
the contributors, Respondent W. B. Johnson Properties, Inc. and
of the Four Seasons Hotels, Ltd., to the Committee and (2) that
the scope of this agency included the purpose of influencing a
federal election. Respondent respectfully submits that neither
is true in fact or in law. The only agent of Respondent who was
in any way involved in this matter was its employee, William R.
Murrah, and his declaration shows that he was unaware of the
nature, content, or design of the mailer until after its
dissemination and that he had no intention whatsoever to influ-
ence any election other than the Beverly Hills ballot measure
np, "

Second, the Commission's "primary purpose" test is not
met -- the "benefit,"” if any, of the mailer to the federal candi-
dates was, at the very best, de minimus. Attached hereto is a
complete copy of the mailer, both front and back, which clearly

discloses its purpose to influence only the "Yes on 'F'" cam-

paign. Indeed, counsel is informed that the General Counsel




g

himself has already determined in connection with its investiga-
tion of another party -- the Community Campaign Services -- con-
cerning this very same mailer that the benefit to federal candi-
dates was de minimus. -

Finally, as further evidence of the lack of any influ-
ence of a federal election and of the lack of any intent to
influence any federal election, it should be noted that the

mailer is not a "slate mailer"™ as that term is commonly used by

campaign consultants. It is an invitation to the voters to apply

for an absentee ballrs* and its sole purpose and design is to
identify and target, for follow-up contact, those persons who
anticipate voting by absentee ballot. Not only is this purpose
disclosed on the face of the mailer, but the mailer was sent to
the prospective voters too early in the campaign to be of use as
an ordinary "slate mailer."™ As a mailer to identify and target
prospective absentee voters, its benefit went only to the entity
who actually received the mailer's returned post cards. The
return cards were addressed and sent to a post office box in
Beverly Hills and were picked up and used only by the "Yes on 'F'

Committee,"

2. Argument
A. There Was No Agency Relationship

Between The "Yes on 'F' Committee"

And Its Contributors.

Counsel does not wish to occupy this Commission's time

with a treatise on the law of agency. Sufficient to say, the

facts as set forth in the General Counsel's Brief do not
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establish an agency relationship nor did one exist in fact. As a

simple hypothetical, suppose that (say) a staffer on the "Yes on
'F' Committee™ had hit a pedesrian with his or her car while on
business for "Yes on 'F' Committee."” I do not believe that the
contributors to the "Yes on 'F' Committee” would be liable for
the pedestrian's injuries. Yet that is exactly the agency rela-
tionship necessary to the analysis of the General Counsel.

B. Even if There Were An Agency

Relationship Between The "Yes on

'F' Committee™ And 1Its

Contributors, Any Attempt To

Influence A Federal Election Was

Beyond The Scope of Such Agency.

If the above agency hypotheical is altered so that,
instead of hitting the pedestrian while performing some function
for the "Yes on 'F' Committee", the staffer instead chose to
sneak off and go to the beach and hit a pedestrian while parking
at the beach, neither the "Yes on 'F' Committee" nor especially
any of its contributors would be liable for the pedestrian's
injuries.

In the instant case, both of the contributors to the
"Yes on 'F' Committee®™ are in the business of constructing and
managing hotels and each desired to construct a hotel in the City
of Beverly Hills, which construction would have been prohibited
by the passage of Proposition "F." The sole purpose of each of
the contributors was therefore not political in any way -- not

even locally -- but was purely a matter of business economics, to

prevent th loss of a potential hotel development. There is




neither -~ . :dence nor argument that there was any actual intent to

influence a federal election by anyone -- including the "Yes on

'F' Committee®™ or any of its staff.

C. There Was No Influence On A Federal

Election And No Intent To Influence

A Federal Election By Anyone,

Whether Or Not An Agent of

Respondent.

Under the "primary purpose®™ or "major purpose®™ test,

this Commission has found that otherwise protected speech which
only incidentially may have an effect on a federal election is

not in violation of 2 U.S.C. §441b. See, e.g., John Epstein v.

Federal Election Commission, Fed. Election Camp. Finance Guide

(CCH) 99161, at 51,243 (D.D.C 1981).

Attached hereto and incorporated herewith is a copy of
the mailer in question. One entire side of the mailer is devoted
to advocating the "Yes on 'F'"™ position. The portion devoted to
federal elections is so small that if the total cost of the
mailer ($8,500) is apportioned by the space on the mailer, then
the total expenditure relating to the federal elections is
approximately $212.50 -- compared to a total $225,000 spent on
the campaign by the "Yes on 'F' Committee."

Moreover, Respondent is informed that the General Coun-
sel himself has declined to bring certain charges against the
organization that actually designed and mailed the mailer, the
"Community Campaign Committee,"” on the grounds that the alleged

expenditure is de minimus. Respondent is further informed that

the only charge brought against the Community Campaign Committee




the mailer conferred no benefit at all to such candidates.

For the reasons set forth above, Respondent W. B.
Johnson Properties, Inc. respectfully requests this Commission
not make a finding of probable cause and that this matter be dis-
missed.

Dated: October 17, 1986

Respectfully submitted,

0O L Qe

Stephen L. Jones
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B Who Can Vote'BR#pail?

Chaﬁges in the law make it lesal for any registered
voter to vote by mail for any reason!

Why Vote By Mail? - - :--

You should sign and return the attached “vote by
mail” application f you think there is a chance you
might not be able to go to the polls on Election
Day, Nov. 6, for any of the following reasons:

1. You may be out of the city or out of the state;

2 Your business schedule may be so busy that it
might not be convenient for you to get to the polls,

3. Personal or family matters might make it difficult for
you to go to the polls;

4. lliness or incapacitation will prevent you from going
to the polls;

5. Any other reason you may have for wantingto vote
in the privacy of your own home rather than going
to the polls on Election Day.

How To Vote By Mail —

It's as simple as A, B, C!
A. Sign the attached application in the proper place.

B. Mail it at any post office or mail box, or give it
N to the person who delivers the mail at your home
or office. (No postage is necessary.)

C. Wait until you receive your voting matenals from
— the L.A. county Registrar of Voters in a few days.
Then follow the simple instructions on how to cast

s your ballot!

sl IMPORTANT REMINDER !

~ Keep this voting guide in a convenient place. It will
be an important voting aid when your absentee
~  ballot arnves'

=
—

- TEAR HERE

rMpur Beverly Hills e
¥Absentee Voting Guide!
President/Vice President
Ronald Reagan
George Bush
U.S. Congress
Claude Parrish
23rd Drstrxct
California Assembly
Robert Malouf
43rd Drstnict
L.A. Superior Court
Office 830
Sherman W. Smith, Jr.
Judge. Munkmal Cour
L.A. Superior Court
Office 838

Rosemary Shumsky
Judge. Municrpal Coun

STATE PROPOSITIONS
{Official Posimons of the Cahf Repubiican Party»

#25 — Yes #30 — No 837 — No
#26 — No #3] — Yes 838 — Yes
#27 — No 832 — No #39 — Yes
#28 — VYes #33 — Yes 240 — No
829 — Yes 834 — Yes 23] — No
#36 — No Recommendation
L.A. COUNTY BEVERLY HILLS
PROPOSITIONS CITY PROPOSITIO>
Prop. A — Yes Prop. F — YES
Prop B — Yes

Pac tor 5, Community Campaign Committee
250 Sou:~ Rooe~sor Sute 837 Be.er, MHiis CA X2

Not An Official Political Group e

NC
BOSTAGE $Tam:

NECESSAZ

€ MAILES N T=E
INTEC STaTER

FIRST CLASS

BUSINESS REPLY MAIL

PERMIT NO 4054

BEVERLY HILLS CA

POSTAGE WILL BE PAID BY ADDRESSEE

Community Campaign Committee
256 S. Robertson, Suite 8371
Beverly Hills, CA 90211
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John D. Holum

O0'Melveny & Myers

1800 M Street N.W.
Washington, D.C. 20036

Attorneys for Respondent
Four Seasons Hotels, Ltd.

— BEFORE THE FEDERAL ELECTION COMMISSION

MUR 1859
In the Matter of

)
)
R} ) Brief of Respondent Four
Four Seascns Hotels, Ltd. ) Seasons Hotels Ltd. in
7 ) Response to General Counsel's
) Recommendation for a finding
£~ N o . .
- ) of Prcbable Cause
- )
) Date: Cctocber 29, 1986
~~
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I. STATEMENT OF FACTS

During the 1984 general election campaign, there
appeared on the ballot in Beverly Hills, California, a
referendum, known as "Proposition F", concerning a change in
the City of Beverly Hills' zoning ordinances to permit
construction of hotels in certain areas above the three-story
height limit imposed by the City. Respondent Four Seasons, a
Canadian corporation, desired to build a twelve-story hotel
in the business district of Beverly Hills. Four Seasons'
proposed hotel would have been feasible if the zoning changes
contained in Proposition F had been approved by City voters.
As a result, Four Seascns supported “he rassage of

Proposition F.

During the campaign, a ccmmittee made up of sup-

ty
L]

he

(§]
(@]
L34
ct
11
L8]
)]
(o]
(R
(t

cposition, the 'Yes on ¥7 Committee, was

formed and duly registered with the California Secretary of
State. The scle purpose of "Yes cn T" was to achieve <he
passage of Proposition F. This Committee receirved funds from

Respondent Four Seascns as wel.l as frcm other sources.

.~ o~ - 3 ~
1 replrts, T commiTtee spent some

b

According tc gud

"
ot

ion F. Respondent Four

[P]

$295,000 1n sugrc

t

o3
e

Seasons contricoute

amount.
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During the campaign, "Yes on F" made a payment to
an independent and distinct organization, the "Community
Campaign Committee," of a total of $8,500, in return for
which the latter Committee was to include a message of
support of Proposition F on a flier, described as a slate
card, to be mailed toc Beverly Hills residents. One side of
the flier was devoted primarily to a list of the arguments in
support of a "yes" vote on Proposition F. The other side
came in two versions, both of which contained instructions on
how to vote by mail and listed recommended positions on
various State and Los Angeles County propositions, including
a recommendation for a "Yes" vote on Proposition F in bold
type-face. It also listed candidates on %he ballot £or State
and Federal coffice under <he legend, "Your Beverly Hills
Absentee Vecting Guide." <Cne version, which was mailed to
registered Republizzn '"-<ers, listed the Xepubl:ican candi-

dates fcr President, Vice=-President, U.S. Ccngress, and the

Califcrnia aAssembly. The other wvers:on, malied to registered
Democcrats, _.sted the Democratic candidates for Tnose same
offices. Both mailers also l.sted the same carnc:3ates for

two nonpartisan judic:ial cffices on the Los Angeles Superior

Court. Slate mailers of this <ype are a commen fzrm of cam-
paigning f£or and against ballot measures 1n Cal:fcrnia.
Affidavits received oy the Ccmmission demonstrate <hat "Yes

on F," with <the knowledge c¢f Respondent Four Seasons, intended

t2> purchase “space" on such mailers, Zor the purpose of
advocating an affirmative vote on proposition F.

2




Despite this and other efforts, Proposition F was

defeated in the November 6 election by a margin of 31 percent

in favor and 69 percent against.

II. SUMMARY

The evidence does not support a conclusion that
Respondent Four Seasons was the source of any expenditure
whatsoever on behalf of Federal candidates. Rather,
Respondent and the ccmmittee in which it played a role, the

"Yes on F Committee,"

intended only to purchase space on a
slate mailer to convey their own message 1n support of
roposition F. If there was an expenditure on behalf of

Federal candidates it did not come from the Respondent.

In any event, the existence of expenditures to
convey the names of Federal candidates on the mailer =-=-
constituting, based on proporticnal allccation of space, no

"

more <than $212.50 out of total "Yes on " campa:gn spending

of some $295,000 -- does not demconstrate that Respondent's

expenditures were made "for the purpose" cf :influencing the
election of Federal cand:idates. On the con=trary, 1t 1s
ondent had an entirely dis<inct purpose,

for proposition F. In milar cases,

the Commission has applied a "primary purpose” test to find




no violation of the Act when expenditures may have indirectly

benefitted a Federal candidate. The "primary purpose"” test
has received judicial approval, and has been found particularly
applicable, where, as here, the benefit did not favor one

major party over the other.

Respondent's expenditures were not made "to" a

' restric-

"candidate, campaign committee, or political party;'
tions on expenditures to a "political committee" do not apply
to the proscriptions under 2 U.S.C. §§ 441(b) and 44l(e), the
provisions involved here. A Federal district court has held

that the definition of "expenditure" in § 441(b)(b)(2) is

exclusive, and that def:inition would not reach this spending.

As an expendizure, rather than a contribution, and
since it does not "expressly advocate the election or defeat

of a cliearly identified candidate,” <the corpcrate communica-
“ion in this case 1s corpcrate speech deserving of First
Amendment protection.

Since there was no "centributicon” as defined by
the Act and because Resrondent's expenditures were not in
connec<ticn with any ©ocl: cal office, there was no v.olation

tributions by foreign nationals.

-~
(PN
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III. DISCUSSION

A. Respondent made expenditures only to purchase

space for the advocacy of Proposition F.

There is no evidence, nor is it even asserted, that
respondent Four Seasons Hotels intended to contribute to or
make expenditures on behalf of any Federal candidate. Affi-
davits relied upon by the General Counsel support no more
than a conclusion that Respondent intended to purchase
"space" on a slate mailer for the purpose of encouraging an
affirmative vote on Proposition F. See Affidavit of Arnold
L. Cader, paragraph 8; Affidavit of Dorcthy Chilkov, paragraph
4, 5, 9; Affidavit of Rcz Siegel, paragraph 6(c). At no time
was 1%t suggested to Four Seasons that they would also be
purchasing space to advocate the election of Tederal cand:idates.
Rather, their 1lntention was to participate 1n a proiect which
would include a messacge, underwritten oy the "Yes on T

Committee, that supported Proposition F.

Nor is <there any evidence that the Community
Campairgn Committee, which wrote and distrifuted the slate

v

1 Juestion, was an agent of cr was supervised in any

3
]

cards :

5

way by Respcndent. Cnn the contrary, it was a distinct

committee crganiced by

Messers Barad & Lewvine. Affidavit of
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Roz Siegel, paragraph 6(h). As the Affidavit of Mr. Cader
makes clear (paragraph 7), Respondent Four Seasons had no
role in the direction, control, operation or management of

the Community Campaign Committee.

On the basis of general information about the
operation of the "Yes on F" Committee, the General Counsel
has drawn a specific factual inference that is not support-
able on the record. Specifically, on the grounds that Arnold
Cader generally supervised the "Yes on F" Committee and
approved its expenditures, and since he had knowledge that
"Yes on F" was to use a portion of its funds to purchase
"space”" on a slate mailer, the General Zoursel has concluded
that respondent and, or "Yes on F" :n<-endecd to and knowingly
did pay for a message supporting Federal cand:idates. They

intended no such thing, but only paid a fee, zuoted by the

(@]

cmmunity Campalgn

cmmittee, <o have Tnelr swn message

nveyed Tc pecrple

T,

ho would be receiring <he mai.er.

Acccrding to the General Counsel’'s 2

1]

s

)
s

iption,

Sam Cogar, an employee of Roz Siegel's grcocup "Cam

U

aign

Associates," contacted the organizers of tThe Zommunity
Carmpaign Ccmmittee about a "prospective purchase of space” on
a siate ma..ing emphasi:s supplied). Wwhen tTo.d of the

roposal, Mr. Cader of Four Seasons "approved the idea of

U

re,

or Prcposition F on s.ate mai.ers."

urchasing --ace

'O
O
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According the Roz Siegel Affidavit (paragraph 6(c)), Mr.
Cogar had heard that the organizers of the Community Campaign
Committee were going to do an absentee ballot mailing and
contacted them to inquire as to the cost if "Yes on F"
participated. There is no evidence that Respondent or the
"Yes on F" Committee intended to underwrite the purchase of

space to identify or endorse Federal candidates on the

mailer; on the contrary, the evidence supports the opposite
inference, that Respondent intended only to underwrite the

conveyance of 1its own message in support of Proposition F.

In these circumstances, Respondent's position was
analogous to that of an adverziser who fuys, from an inde-
pendent contractor, csrace Icr 1ts message on a billboard
which also ccntains ancther message, or space for 1%s message
in a newspaper which a.so c¢conTalns messages =2ndorsing Federal
candidates. 1T shou.d not tnereby e assumed That the
advertiser .s responsitle for or 2ncdcrses averything =that
appears on the disp.ay. Neirtrner snhculd -
case that Respcndent 1s respensidie Ior tnicrmation on the

mailers that was nct Z.rec

L.Ar Zlrcumstances, Tnhe Un.ted States Cistrict
T oI Jaliicrnia has recently

~ - -~ - - -~ "
Court £for the lentral

concluded <ha+t an crzanizaticn forrarable o that of =z




Community Campaign Committee which published a slate mailer

and provided space free for some Federal candidates while

charging sponsors of other messages thereby itself made

expenditures on behalf of such candidates. Federal Election

Commission v. Californians for Democratic Representation, CV

85-2086-JMI (January 9, 1986). Whether or not such an

independent organization makes expenditures for Federal

candidates by carrying their names free of charge is a

-_— separate factural inquiry. However, it is an unwarranted
-— excursion from logic to conclude that a separate and unrelated
corporation, intending only to purchase "space" for its own

message, thereby has made a contribution to Federal candi-

¥ cdates, even though it had no intention tc do so and even

.r

— thcough 1t had no knowledge that 1% would be doing so.

=y

- The Californians for Zemocratic Representaticn case

~ suggests that the analogy to a newspaper advertisement shou.d

c te carried one step further. Suprose that a newspaper provided,

free 0of charge, advertisements for Federal cand:dates, whiie
at the same time charging ccrporacions £o0r <helr messages in

unreascnable on

faccts

such

o nad

made expenditures cn rfehalf of the Federal candidates, £fcr <o

do so weculid “he obvious source of the contri-

buticns, and instead on an entirely innocent party.
X

The same
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B. Expenditures made by the Respondent were not

made "for the purpose" of electing Federal candidates.

Even if it is assumed that Respondent unintentionally
paid for the cost of transmitting Federal candidates' names,
the expenditures in this case are not reached by the Act

because the Commission's "primary purpose" test is not met.

For a violation to occur, the definition of
"expenditure" in § 431(9) of the Act explicitly requires that
the expenditure have been made "for the purpocse of influencing”
an election for Federal office. The circumstances of the
present case demonstrate that the sole purpose for which
Respondent expended funds was not the election or defeat of

any Federal candidate, but <the passage oI Prcposition F.

Clearly 1t would be untenatble <> assert, even
construing all evidence agains<t <he Rasgpondent

on F" effort, so clearly impcrtant o Respcndent

ct

, was 1n fac
only a subterfuge to mask Respondent's real intent to influence
campaigns for Federal off:ice. Orn =the ccntrary, Respondent's

objective was wholly ur : campaign.

As noted above, slate cards are a common form of

Hee

campaign advocacy in ’ " arnd the "Tes on F Committee"
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only elected to make use of this standard vehicle as a means

of transmitting its message to the voters. This purpose

was entirely distinct from influencing a Federal election.
There was no express advocacy of the election or defeat of
any candidates, nor was there a solicitation of funds on
behalf of any such candidate. Slate cards were provided for
both parties, an action which is wholly inconsistent with an
intent to support any one party or candidate over another.
Morocever, approximately 2.5% of the total space on the
mailer, consuming proportionately about $212.50 of the total
$8,500 fee paid to the Community Campaign Committee for

the mailer, was devoted to listing Federal candidates. This
equals about 0.09% of the $295,000 spent by the "Yes on F

Committee," a negligible sum, and wholly :insufficient to
establish any purpose at all in ccanecticn with federal

candidates. *

A number of actions and Advisory Crinions of the
Commission have made clear <that ccntributicns cr expendi-

* The amount 1s even less significant in comparison to
the sums spent on their camraigns by the Federal candidates
listed on zhe mailer, and therefcre fails entirely to raise
the "overridin . ' tehind the Act and 1ts predecessors,
which is the "corru cf elected representations through

the creation of pol depts." See United States v.

United Aauto wWorkers, .S, 3¢7 (1957




tures do not fall within the intent of the Act if the major

purpose of the activity in question is not to influence

the nomination or election of a Federal candidate. For

example,

in MUR 1235 the Commission cornsidered expenditures
by a committee formed in California for the purpose of

promoting a reduction in that State's income tax through the

passage of a State initiative called "Proposition 9." The

committee sponsored radio and television advertisements on

behalf of Proposition 9, and such advertisements mentioned,

— as a supporter of such proposition, Mr. Paul Gann, who was a

-_— candidate for the Republican nomination for the United States

Senate in the same election. The General Counsel's report on

T ~he matter of May 27, 1380, recogn.zed that "the major
Na .

purpose of these advertisements 1s not the election of Paul
(omd

Gann to Federal office, bu% the passage cf{ Proposition 9."
hdne ot

Tt r Cour ot b this conclusion = tal
—- he General Counsel noted <hat thi o) s espec:iall

i1Re o be reach cases where <here :s "an absence cf

~ likel e reachecd in case h Jo!
~ any communication expressly adwocating the elecrticn cor defeat

cof a candidate or the solicitation of a campaign con=tributicon.’
And the opinion concluded that, "though the adver<isements

Lave indirectly benefitted Mr. Gann's candidacy, 1t is clear

[OR
Q)

that the major pur

t

e 0f these advertisements is

(1]

-
~

'Y

ct t

o

.

»
¢
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ele

ot

aon
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influence a Federa

The Commission's "primary purpose'" test has been

vaviewed and arproved 1n another case with elements




in common with the present matter. In John Epstein v.

Federal Election Commission, Fed. Elc. Camp. Fin. Guide (CCH)

f 9161, at 51,243 (D.D.C. 1981), Reader's Digest Association,
Inc. had purchased an advertisement which excerpted two
articles it previocusly had published. One, written by a
Republican Congressman, was headed, "Why You Should Vote
Republican," and the other, written by a Democratic Congress-
man, was entitled "Why You Should Vote Democratic." The
advertisement also contained language promoting Reader's
Digest as "a forum for ideas that deeply concern the community
at large." In that case, as here, to the extent that there
might have been any political benefit, it was available
equally to both major parties. And the Commission applied
the test which is also apprcpriate here, re2lying, as the
court said, upon, "a growing tody of dec:isicns by the Commise
sion that remove advertisements and cther
he Act's prohibition :1£ they nave a curpose di
assistance of candidates whecse Zarmpalgns are

covered by the Act." The court concluded that,

the Commissicn may reasonably
expenditures on publicity that nave
assistance of political candidates

were not intended by Congress to be

Act. Particularly is this so when
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of the publicity is self-evidently not to advocate the
election of candidates, but to promote the organization

paying for the publicity.

The court also found there was '"nothing unreason-
able" in the Commission's refusal to consider that the

Digest offered commentary only from representatives of the

two major parties, since,

. . what matters is whether the challenged
publicity, whatever its content, has no partisan
purpose. Furthermore, at worst, this publicity

was bi-partisan.”

Applying the "primary purpose" zest, the Commission
nhas determinecd zthat a number of cther benefits to candidates
30 not constitute corporate contriruticons, .Lncluding:

-- Preparation by a char:ity corgan:ization of a
crochure containing a p.cture oI and letter by a candidacte

for Congress, anrd distrizution oI the brechure, including

3

cransmittal to recple :n the candidate’'s district. The

Commissicn conciucded that while the acTivity

po

ndirec<.

b
v
3]
s 1]
<

have prev.ded a benef::t tc the Federal candidacy, its "major

purpcse”’ was not the nomination or e

(44

ection of a cand:idate.

3

[

AC 1¢78-13.
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-- A "non-profit, non-partisan salute" to a
congressman who presumably would be running for reelection
from Arizona. The Commission concluded that the event was
"not for the purpose of influencing"” the congressman's

nomination or election to Federal office. AQO 1978-4.

== Chairmanship by a candidate for Congress of
a state-wide petition drive, initiated by his state party,
against the Panama Canal Treaty. All mailings, newsletters,
news stories and advertisements iricluded the candidates
name, and at least some were distributed in his district.
The Commission concluded that this did not constitute contri-

butions to or expenditures by his campaign. AO 1977-54.

-- Hosting of :interview programs by an incumbent
congressman who was a candidate for reeleczticn, for which he
was employed and paid in part by <the radic sztation that
broadcast the programs and in part by commercial sponsors.
The Commiss:ion concluded that funding of these appearances

did not constitute a contribu

t
v
O
o]
O
"
(11
A
O
(1]
73
o)
bl
ot
[
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O
o}
o
1]
oy
Y
—
+
f¢)
=N

the candidate either by the sponscrs of the programs or by

the radio station. A0 1977-4C.
-=- An advertisement by a commercial magazine
listing arn i1ncumbent representative's committee assignments,

educational achievements, and positions on certain issues.

14




The advertisement spoke of the congressman in "glowing terms",
and invited subscriptions to the magazine. It was determined
not to constitute a contribution to the congressman's
candidacy, since the "major purpose" of the advertisement

was not the nomination or election of the congressman but

promotion of the magazine. MUR 1051.

In light of these precedents, the "primary purpose"

test clearly warrants dismissal of the present case.

C. Expenditures by Respondent were not made "to"

a candidate, campaign committee, or political party

or organization.

The only way the "primary purpcse” test can be
deemed inapplicable here is if the Commission concludes that
the expenditures themselves are not covered bv the Act

[

The Act ccntalns two separate definrtions ©

Hh

"contribution" and "expenditure." That set forth in
§ 241lb(b)(2), contiguous tc the prowvision which prohibits

such corpcocrate activities in connection with Federal campaigns,
precvides that that they "shall include," in a variety of

ferms, direct or Lndivrect payments . . . to any candidate,

campaign committee, or political party or crganization

15




The expenditures here, however, were not under to
any such group. The separate definitions of "contribution"
and "expenditure" in § 431 also includes contributions to a
"political committee" as defined in § 431(4)(A). However, a
"political committee" is not the equivalent of a "campaign
committee" or "political party or organization" under
§ 441b(b)(2). There is a considerable difference between a

"political committee" as broadly defined in § 431(4)(A),

which might reach groups, such as the "Yes on F" Committee or
the Community Compaign Committee, with no organized political
affiliation whatever, and the closer identification with a
political party, candidate, or campaign which appears to be

intended in § 44lb(b)(2).

The § 34lb(b)(2) definition must be read in l:ight

cf the specific prohibitions to which 1t relates in § 3ilb(a),

with nominations or elections T2 certain specified Federal
offices. When so read, 1t tecomes clear that neilther th

"Yes on F Committee" nor the "lcmmunity Campaign Committee
met the definition cf proscrirced recipients I ccrperate

contrikbutions set forth in § <<xlb(b)(l).~ Turznher

* The mailer that is the subject of the ccmplaint specifi-
cally states <that the ”Cﬂ**an;:v Campaign Committee”" is "not

an cffica zoll :p, " which helps to demonstrate :its
intentions ard ¢ sns of =hose who had dealings with
it.

16
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confirmation that § 441(b)(2) was not intended to sweep so

broadly is found in the fact that "political committee" is a

term of art under the Act, yvet § 44lb(b)(2), in listing the

groups to which th= restriction on corporate contributions or

expenditures extends, specifically does not mention "politi-

cal committee" among them.

A recent Massachusetts U.S. District Court case,

Federal Election Commission v. Massachusetts Citizens For

Life, Inc., 589 F. Supp. 646 (D. Mass. 1984), has

reached

conclusions about the Act which are quite relevant to this

analysis. In that case, a corporation published a special

election paper listing candidates' wvoting records
of concern to the organization and aiso urged its
vote. The court concluded that the defin:tion of
"contributions" or "expenditures" in § +=ib(b)(2)

indirect payment or gifts of any<thing cf ralue ¢

O

didate, campaign ccmmittee, or political party or

(emphaslis 1in the or:ginal), and reasoned zhat the

"

in question 'was uninvited by any cand:date and un

with any campaign,” and so was not within zthe sec<t

[aal *N

Thhat 1s a.sc the

that either the "yes or "

on 1issues
readers to
corporate
"outlaws

any can-
organization,

publication

coordinated

ion.

Campaign Comm:ttee nad any relationship with any cand:idate

or campaign.
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The Massachusetts court also concluded, in a foot-
note, that the definition of expenditure in § 44lb(b)(2) is

"

"exclusive," despite the use of the verb "shall include"

rather than "shall mean," because the definition section of
the Act "in effect adopts the § 44lb(b)(2) definition."* It
is difficult to imagine circumstances in which this definition
would permit an expenditure or contribution by a corporation

which is not covered by § 441b(b) nevertheless to be included

under the prohibitions of the Act.

In sum, § 441b(b)(2) contains the exclusive defini-
tion of "expenditure" and "contribution" as applied to
corporate activities prohibited under § 4ilb(a) of the Act.
Neither the "Yes on F Committee" nor the "Community Campaign
Cocmmittee" was a "candidate, campaign committee, or poli%tical

party or organization" as contemplated in § 43lb(b)(2) of <=h

—-aa

Azt. There was, therefore, no ccntribution "to" such an
crganization, as 1s reqguired i1f a violation of § =2xib 1s <o
e found

* This recognized the reality that in the Zei:initicns
part of the Act, § 131(8)(2)(vi) exc.udes fr:r :re definiztior
of "ceontribution," and similarly, § =31(2)(3)( excludes
£rem the Zefinition of "expenditure", "any pay med* made or

obligation incurred by a corporation or a 1abor organization
which, under § 441(b) of this Title, would not ccnst l-ube an

expenditure by such ccrpcecration or labor organization.




D. Since the expenditures by Respondent did not

expressly advoca*~ the election or defeat of any Federal

candidate, the .2serves constitutional protection under

the First Amendment.

It is well settled that corporate speech, as well

as individual speech, enjoys First Amendment protection. In

the leading case of First National Bank of Boston v. Bellotti,

435 U.S. 765 (1978), the U.S. Supreme Court struck down as
unconstitutional a Massachusetts statute that forbade ex-
penditures by banks and business corporations to influence
the outcome of certain referenda, “hereby protecting pre-
cisely the RKind cf speech that was Respcrndent's purpose in
thls case. It 1s also clear <hat .rdepenzent "expenditures"

generally enjoy a higher degree of consti<utional protection

-~ - 1" - P
tilan do  ccontriputlons in Buckley 7. Valeo, 422 U.S
° oA - ~ - - s & - - - - - S5 e
i («% 2), the Court distinguished between =The Two, hcolding
uncenstituticonal a statutory provision which limizted individual

politicali exrenditures, even on peha

recognizing the $1,CCC rer cand:dacze

tTions %o be a reasonarle l:m1itaticn on Tirst Amendment

~ - - - -
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TC and expenditures on renalf of Federal candidazes alsc have

expendiltures, as crpeosed TC contributions, must meet a rather

crec.se tTes<T. in order tTo survive a cha..enge on Tirst




E. Section 44le of the Act was not violated

because there was no "contribution" as defined by the

Act and also because Respondent's expenditures on behalf

of Proposition F were not in connection with any "political

The discussion above establishing that there was

no "contribution" within the framework of the Act as applied

to § 441lb also applies to § 44le regarding foreign nationals.

Respondent made no "contributions" as defined by the Act, and

therefore could not conceivably have run afoul of the section

- prohibiting certain of "contributions" by foreign nationals,

o since an indispensable element cf the offense is absent.

In addition, it 1s clear <hat § 14le does not

reach contributions by fcreign naztion

ol
[
n

<o municipal level
referenda, since it renders unlawiul cnly contrizuzions 'in

conne

(@]
t
b
O
03

with an election tc any po.itical cfflce or In

held to select candicates for any pol:itical ocfi:ice. (Emphasis
added.) The pertinent regula<tion, 11 C.T.R. § 110.%(a)(l),

also contains the limitat:ion <hat the proscribed contribution

"

must be macde 'in co

3

:nection with any local, state or ederal

.

- < E S o~ " . - - Al o -~ - e~ Y ve
oublic cifzice. ProposiTicn manifestly did net Lnvolve a

political office and, therefore, Respondent's contribut:ions

tc that campaign were entirely permissible under the Act.




Amendment grounds, the Court in Buckley read § 434(e),
imposing independent reporting requirements on individuals
and groups that are not candidates or political committees,
as being limited to circumstances in which such groups make
expenditures for communications that "expressly advocate the

election or defeat of a clearly identified candidate."

While the precise issue of applying that standard
to corporate expenditures has not been addressed, conditions
no less rigorous should be attached to limits on corporate
expenditures which are not made to or coordinated with a
campaign for Federal office. In this case, the slate cards
in question clearly did not expressly ad-ocate the election
or defeat of any candidate,

for example =hrough the use of

such phrases as "vote for,"

expenditures
ambiguous 1in

the mailer,

as distinguished

"elect," or "cast your ballot
for" the cardidates in gquestion. As noted elsewhere, this
lack of any purpose orn Resgondent's part to
candidates. It alsc suggests that Resporndent's
were used for an expressicn tThat was sufficiently
character to enjoy. along with the remainder of
the status of consziTutionally prectected "speech,”
frem proscritar.le "actions” 1n the form of
exrend:itures on behalf of a Federal

contributions to c¢r

candidate.




IV. CONCLUSION

On the basis of the foregoing discussion, we
respectfully submit that the Commission should not make a
finding of probable cause and instead should dismiss

MUR 1859.

pectfully submitted,

John D. Holum

for O'Melveny & Myers
Attorneys for Four Seasons
Hotels, Limited.

Dated: October 29, 1986
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October 31, 1986 o

Federal Election Commission
Washington, DC 20463 Be

=<}
RE: MUR 1859 t

[
To Whom It May Concern: =

I hereby authorize Daniel H, Lowenstein to represent us as

tbanes

Jill Barad

counsel in the above cited matter.

- ~tarry Levine

13701 R

Jnve, Suite 600 o Sherman Oaks. California 91423 e (818) 906-0960




October 31, 1986

Federal Election Commission
Washington, DC 20463

RE: MUR 1859
To Whom It May Concern:

I hereby authorize Daniel H. Lowenstein to represent me as
counsel in the above cited matter.

\ -/‘\(» ‘ S /

Irene Kleinberg




DANIEL H. LOWENSTEIN

c/0 UCLA Law School

405 Hilgard

Los Angeles, California 9QOOZ4

(2137) B82S-5148
BEFORE THE FEDERAL. ELECTION COMMISSINN
In the Matter of ) MUR 18%9
The Community Campaign Committee, Erief for Respondents

and Irene kleinberg., as treasurer

The General Counsel’ s EBrief concludes that there 1s Nno

~ probable cause to believe that either of the respondents 1s
~° gqualty of the alleged violaticons of Sections 475, 434, and
- 373 (c). The respondents cnncur in that conclusion, and believe

that the General Cournsel s reasoning 1s sound.

I

The General Counsel alvo concludes that +iere 1s praobable
Ng
—~ Tause to believe each respordent 15 gquilty of +« vioclation of
—_ Secrtion 441d. Section 441d reguires campalgn communications

— rontaining endorsements of federal candidates tn disclcse whether

NN trne communicat:ion 1s authoriced by the federal candidates.

q

Fespondents agree that there 1s protable cause with respect to
the Community Campaign Committee (CUCH. However, as we shall
demonstrate below, there 1s neither a factual rnor a legal basis
tor a finding of probable cause with respect to I[rene bkleinkerg.
RS the Gemneral Counsel’'s Briet+ mabkes clear, the mailing 1n
aquestion was «mall 1n scope. and overwhelmngl, oriented toward
local, rather thar rederal 1ssues. The total amount spernt for

the mai1ler was $7,2%0.60, and only b 0S.72 of this amount was

allocable to the federal candidates wentioncd on the slate.
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0f course, the small scope of the mailiny and the local
aori1entation do not excuse the +aitlure to comply with Section
341d, but the attached declarations make 1t clear that the
violation was i1nadvertent. The CCC and 1ts principals believed,
correctly, that they were not a committee under the Federal
Election Campaign Act. They therefore believed they were not
subject to the requirements o+ FECA. This belief was correct
tor the most part, but not with respect to Section 441d., which 1s

applicable whether or not the communicator 1s a "committee" under

the FECA.

Until recently., all or most of the major senders af slate
malrl 1 Califernia, which are committees under the FECA, were
urmaware of Section 441d., and failed to comply with 1t. It 15
theretore not surprising that CCC., which 1 rch smaller and naot
i tederal "committee,” shoulid also have beer uwraware of this
requlirement. The campaign firm responsibl=s +or CCC has complied
with section 441d 1n 1ts subsequent mailings, and i1ntends to
CEma1N 1N compllance 1n future mairiings. These considerations
=r = offered 1n mitigatiocn, but o+ Course they 3o not provide &
¢ As13 tor not finding probable cacse with rescect to LCC.

With respect to Irene t leinbtera, however, there 15 nu basis
tr a probable cause +i1nding. ‘He General Csurssl's
recommendation that probable caucse e +ound with respect to
bl=1nberg 15 apparently based = v on her =tatus 25 “treasur=r’

roL, peneral Cournsel 's Braies at 7o, The troasurer of a

rederal committee has certain responsibillities under FECA.

opelally wilith regard Lo recordlesping and regortincg.,
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Fresumably, when one of thece responsibilities 15 not carried
out, the treasurer can be found guilty of the resulting violation
merely by virtue of his position as treasurer. We doubt that
this principle 1s applicable to violations of Section 441d. since
the "disclaimer" requirement of that section has no relation to
the financial, recordkeeping., cr reporting responsibilities that
would ordinarily be assumed by a treasurer.

Even 1f 1t 1s assumed, for the sake of argument. that a
committee treasurer 1s automatically liable when the committee
fails to meet the disclaimer requirement., trere would still te ro

basis for a finding of probable cause with respect to kleinberg

1n thi1s case. RAs the General Counsel concluded. CCC "did not
qualify as a political commttee" under the FECA. (General
Counsel s Briet+ at S, Since CLCC was mot a " --mmittee.” 1t

could not and did neot have a “treasurer” withir the meaning o+

the FECA and the Commission s regulations. 2 U.5.€. Sectaion

Iy
i

27ar: 11 C.F.R. Section 1oZ.7car), The mere fact that CLC was
Aa ‘committee” for purposes ot state law and that bleirmberg had
the title "treasurer" under state law Of Ccourse has no bearing oo
erther CCC's status or kleirberag’'s under the FECA.

In short, kleinberg cannot possi1htlv be li1aehle ftor a
violation of the FECA by virtue ot status as a committee
treasurer. because under the FElr she was noct a treasurer and LU
was not a comm ttee. It follows that 1n order +or probable
cause to be found against biei1nterg. there must be evidence that
she had some responsibility for the violaticon, 1n fact.

Ihere 15 no = ~—h evidence. TR General Counsel s only

tact ol allegat: ~rat Eleinberg 1s a reference to the fact




that she signed the letters responding to the FEC staff’s
questions during the i1nvestigation of this matter. Obviously,
an 1ndividual's providing assistance to the FEC 1n the course ot
an 1nvestigation cannot be a basis for liability for past
violations by an organization.

There 1s affirmative evidence that kleinberg had no factuat
responsibility for the violation of Secticon 441d. In the
1nterrogatories submitted to CCC by the FEC Chairman, No. 6 said.
"S5tate what persons established and admiristered CCC." The

-~ answer was, "CCC was estabhlished and admirmistered by Jill Rarad
— and Larry Levine." [nterrogatory No. 9 szaid, “State the names

T of all persons who participated 1n the composition., draftinq, =and

T writing of the letters 1n suppurt of Froposition F that were pandd
for by CCC." The anmnswer was, "'The only perscrns who contacted
o
CCC regarding the composition, drafting. and writing of the
—
. letters 1n support of Fropas:iticn F were >am Logar and Roz Sei1ge:
~. tspTY L No evidence rzc=1ved by the FEL suggests tleinberg had
o anythhng whatever to do with the content., pgroduction, Or

distribution ot the mairli1mg 1n gQquestion.
lFfinally, the attached d=cliaratinns show that kleinber) bears
s o responsibility, 1Nt b the farlure to 1nclude the

Sectron 43414 disclaimer 1 the n«1li1mg.

iven the mitigating factors stated above. we believe there

1s no campellingy reasaon +or the HEL to feel required to gc beyund

the organizational respondent, UCC., to hold an 1ndividual liable.

Even 1§ there 1= such a n=ed, that 1ndividual cannct be

Fleinbera, “he ranncet by ' =ld satomatre 11 lrable bv virtne ot
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being a cormmttee treasurer, because as the General Counsel
agrees, there was no committee and therefore she could not have
been a "treasurer."” If the FEC wants to hold an i1ndividual
liable. 1t must find and 1ni1ti1ate proceedings against an
individual who was actually responsible for the violation.

kleinberg clearly was not.

CONCI.USION
We concur i1n the recommendation of the General Counsel that
probable cause be found ajairnst CCC with respect to Section 441d
and that no probable cause be found under anvy other section.
For the reasons stated. there 15 no basis for findinag

probable cause against Irene tleinbergy.

Respectfull - submitted,

DAGNIEL H. LUOWENSTEIM
Attorney for Respondents




DELLARKATIUN UF JILL HARAD AND LAkke LEVINE

we, JILL BARAD and LARRY LEVINE. manage the campaign
consulting firm of Barad % Levine. In 1984 we were retained by
the Yes on F Committee to produce a mailer 1n support of a local
proposition 1n Reverly Hills, California. We created an entity
called "Community Campaign Committee" ("CCC") to be the publishe}
of the mailer. However ., control of the content of the CLC
mai1ler remained 1n the res on F Committee. Al though EBarad &

Levine provides a range of campaign services i1ncluding creative

work, 1n this 1nstance we were retained purely as technicians.
51nce the sole purpose of the mailer was to support the
local proposition, we were not aware that provisions of the
Federal kElection Camwpalgn Act could be applicable.
Tpeci1fically, we were unaware that because the mailer 1ncluded a
emall "slate" portiocn that i1ncluded three +aderal candidates, we
were required to 1nclude the 'disclaimer” trat the mail was not
~uthorized by those candidates. We were not advised by the Yes
un - Committee that such a disclaimer was required or should be
included. Had we been so 1nstructed. or had we been aware that
the disclaimer was required, we certainly would have i1ncluded 1 t.
In all mai1l sent out by Fkarad % levine since 184, we have
tteen careful to i1nclude the Jdisclaimer whenever +ederal
andidates are endorsed. We shall continue to cComply with the
reguirement 1n all campalgn wordk we do 1n the ruture. The
rarlure to i1nclude the disclaimer 1n the LCL mailing was caused
~olely by the farlure ot the res on F Cumnmittee to so advise us,

And the fact that we did not realize the disclaimer was required.

he omissi1o0n -~ : entirely 1nadvertent, and not motivated by any




desire for pulitical or any other form of benet1t.
lrene Kleinberg served as treasurer of CLC. solely for

purposes of the state reporting requirements. CCC’'s finmances

were fully disclosed under those requirements. Ms. kKleinberg
had no responsibility whatsoever for the content of the mailer,
or for assuring that the content complied with lega
requirements.

We declare under penalty of perjury that the foregoing 1s

true.
Executed on October 3/__, at _,‘_9_:___@_.;__{_5_ ________ .
r .
1 (‘alyrtornia.
"
I
—
o ol g ~ P
/M
_ MLEVINE
™.
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DECLARATINN (F I[RENE FLEINRERG
I, IRENE KLEINBERG, agreed to serve as treasurer of the
Community Campaign Committee ("CCC") 1n 1984, I understocd that
CCC’s sole purpose was to send out a mailer written and paid for
by a committee supporting Froposition F in EBeverly Hills. 1 was
aware that this activity would make CCC a committee under the
California Folitical Reform Act. and my understanding was that I

was serving as "treasurer" within the meaning of that state law.

As such, 1 was responsible for the preparation and signing of
CCC’ s campaign statements under state 1aw.

My duties as treasurer were limited to thece state 1aw
reporting requirements. I had no responsibilaty for the
content, production. or distribution o+ the mailing. It was no
part of my function tc 1nfluence the content n+ the mairling, or
to assure that the content of trhe mailirg comntied with any
applicable legal requirements.

Si1ince CCC s reason for existence related solely to a local
proposition, [ beli1eved 1t was a -“cmmitre2 under state but not
under federal |aw. Theretrre, [ di1d not think of myself a5 a
"treasurer” under the tederal |aw.

1 declare under penalt. ot periluryv that the foregoing 1s

true.

~ 4

. e )
Executed on October ﬁ/,,. 1N ;ﬁﬁgeﬁ:iﬂilxigg;_. Californya.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

Stephen L. Jones, Esquire
725 South Figueroa Street
Suite 1200

Los Angeles, CA 90017-2513

RE: MUR 1859
W.B. Johnson Properties, Inc.

Dear Mr. Jones:

On , 198 , the Commission determined that there
is probable cause to believe your client committed a violation of
2 U.S.C. § 441b, a provision of the Federal Election Campaign Act
of 1971, as amended, in connection with its expending corporate
funds for use in connection with Federal elections.

However, after considering the circumstances of this matter,
the Commission determined to take no further action and close its
file.

The Commission reminds you that expending corporate funds
for use in connection with federal elections nevertheless appears
to be a violation of 2 U.S.C. § 441b. You should take immediate
steps to insure that this activity does not occur in the future.

If you have any gquestions please contact Charles Snyder, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Charles N. Steele
General Counsel




FEDERAL ELECTION COMMISSION

WASHINCTON. D ¢ 20463

John D. Holum, Esquire
O'Melveny & Myers

1800 M Street, N.W.
Washington, D.C. 20036

RE: MUR 1859
Four Seasons Hotels, Ltd.

Dear Mr. Holum:

On » 198 , the Commission determined that there
is probable cause to believe your client committed a violation of
2 U.S.C. §§ 441b and 44le, provisions of the Federal Election
Campaign Act of 1971, as amended, in connection with its
expending corporate funds for use by the Yes on F Committee in
connection with Federal elections.

However, after considering the circumstances of this matter,
the Commission determined to take no further action and close its
file.

The Commission reminds you that expending corporate funds
for use in connection with federal elections by a foreign
corporation, nevertheless appears to be a violation of 2 U.S.C.
§§ 441b and 44le. You should take immediate steps to insure that
this activity does not occur in the future.

If you have any questions please contact Charles Snyder, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Daniel H. Lowenstein, Esquire
c/o UCLA Law School

405 Hilgard

Los Angeles, CA 90024

RE: MUR 1859

Community Campaign Committee
and Irene Kleinberg, as
treasurer

Dear Mr. Lowenstein

n On , 198 , the Commission determined that there

N is probable cause to believe the Community Campaign Committee
committed a violation of 2 U.S.C. § 4414, a provision of the

—_ Federal Election Campaign Act of 1971, as amended, in connection

with its failure to include an appropriate disclaimer on a direct
mailing expressly advocating the election of certain candidates
for federal office.

T

- However, after considering the circumstances of this matter
the Commission determined to take no further action and close its

c file. The Commission also found no probable cause to believe
your clients violated 2 U.S.C. §§ 433, 434 and 434(c), and no

Ao probable cause to believe Irene Kleinberg violated

—_ 2 U.S.C. § 4414.

~N The Commission reminds you that failing to include a
statement of whether a federal candidate had authorized a direct

c mailing expressly advocating the election or defeat of a

candidate for federal office nevertheless appears to be a
violation of 2 U.S.C. § 441d. You should take immediate steps to
insure that this activity does not occur in the future.

If you have any questions please contact Charles Snyder, the
attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Ronald Lederman, Treasurer
Yes on F Committee

433 South Beverly Drive
Beverly Hills, CA 90212

RE: MUR 1859

Yes on F Committee and
Ronald Lederman as
treasurer

Dear Mr. Lederman:

This is to advise you that after an investigation was
conducted, the Commission concluded on » 198 , that
there is no probable cause to believe that the Yes on F Committee
and you, as treasurer violated the Act. Accordingly the file in
this matter, numbered MUR 1859, has been closed. This matter
will become part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within 10 days.

If you have any questions, contact Charles Snyder, the
attorney assigned to handle this matter at (202) 376-8200.

Sincerely,

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINCTON D (C 20463

Peter A. Bagatelos, Esquire
Bagatelos & Fadem

One Maritime Plaza

Suite 2500

San Francisco, CA 94111

RE: MUR 1859
Dear Mr. Bagatelos:

This in reference to the complaint you filed with the
Commission on behalf of Gloria Grossman on November 2 1984,
concerning the Yes on F Committee and corporate contributions to
the Yes on F Committee.

Based on your complaint, the Commission determined there was
reason to believe that the Yes on F Committee violated 2 U.S.C.
§§ 433, 434, and 434(c); that the Community Campaign Committee
violated 2 U.S.C. §§ 433, 434, 434(c) and 4414:; that Four Seasons
Hotels, Ltd. violated 2 U.S.C. §§ 441b and 44le; and that W.B.
Johnson Properties, Inc. violated 2 U.S.C. § 441b, provisions of
the Federal Election Campaign Act of 1971, as amended ("the
Act"), and instituted an investigation in this matter. After an
investigation was conducted and briefs of the General Counsel and
the respondents were considered, the Commission concluded on

» 1986, that there was no probable cause to believe
that the Yes on F Committee violated the Act and that there was
no probable cause to believe the Community Campaign Committee
violated 2 U.S.C. §§ 433, 434, and 434(c). The Commission found
probable cause to believe the Community Campaign Committee
violated 2 U.S.C. § 441d, that Four Seasons Hotels, Ltd.
violated 2 U.S.C. §§ 441b and 44le, and that W.B. Johnson
Properties, Inc. violated 2 U.S.C. § 441b. The Commission also
voted to take no further action with respect to the foregoing
alleged violations. Accordingly, the file in this matter,
numbered MUR 1859, has been closed. This matter will become part
of the public record within 30 days. Should you wish to submit
any factual or legal materials to appear on the public record,
please do so within 10 days. The Federal Election Campaign Act
allows a Complainant to seek judicial review of the Commission's
dismissal of this action. See 2 U.S.C. § 437g(a) (8).
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If you have any questions, please contact Charles Snyder,
the attorney assigned to this matter, at (202) 376-8200.

Sincerely,

Charles N. Steele
General Counsel

q 7




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

MEMORANDUM

TO: Office of the Commission Secretary

FROM: Office of General Counsel R(x

DATE: February 5, 1987

SUBJECT: MUR 1859 -

General Counsel's Rpt.

The attached is submitted as an Agenda document

for the Commission Meeting of

Open Session

February 18, 1987

Closed Session XX

CIRCULATIONS

48 Hour Tally Vote
Sensitive
Non-Sensitive

24 Hour No Objection
Sensitive
Non-Sensitive

Information
Sensitive
Non-Sensitive

Other

SENSITIVE - CIRCULATE ON

BLUE PAPER on agenda 2-5-87

DISTRIBUTION
Compliance

Audit Matters
Litigation

Closed MUR Letters
Status Sheets
Advisory Opinions

Other (see distribution
below)
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BARAD & LEVINE Vi g

Political Consultants .
Public Relations ® Fundraising o -
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LS,

October 31, 1986

Federal Election Commission

Washington, DC 20463 By
~

RE: MUR 1859 T
-

(=)

To Whom It May Concern:

I hereby authorize Daniel H. Lowenstein to represent us as

counsel in the above cited matter.

Jill Barad

A

./ﬁif;y Levine

13701 Riverside Drive, Sute 000 e Sherman Oaks, California 91423 e (818) 906-0960
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October 31, 1986

Uy d “10-59
Federal Election Commission ‘
Washington, DC 20463

RE: MUR 1859

To Whom It May Concern:

I hereby authorize Daniel H. Lowenstein to represent me as

counsel in the above cited matter.

’ .
- ./\((!r‘ /"-\

Irene Kleinberg



DANIEL H. LOWENSTEIN

/0 UCLA Law School

405 Hilgard

Los Angeles, California 90024
(213) 825-5148

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of MUR 1859
The Community Campaign Committee, Brief for Respondents
and Irene kleinberg, as treasurer

The General Counsel’s Brief concludes that there 1s no
probable cause to believe that either of the respondents 1s
Quilty of the alleged violations of Sections 47%, 434, and
434/(c) . The respondents concur i1in that conclusion, and believe
that the General Counsel’s reasoning 1s sound.

The General Counsel also concludes that there is probable
cause to believe each respondent is guilty of a violation of
Section 441d. Section 441d requires campaign communications
containing endorsements of federal candidates to disclose whether
the communication 1s authorized by the federal candidates.
Respondents agree that there 1s probable cause with respect to
the Community Campaign Committee (C{CC). However, as we shall
demonstrate below, there is neither a factual nor a legal basis
tor a finding of probable cause with respect to Irene kKleinberg.

As the General Counsel’s EBrief makes clear. the mailimg in
question was small in scope. and overwhelmingly oriented toward
local, rather than federal 1ssues. The total amount spent for
the mailer was %7,290.60, and only $:206.732 of this amount was

allocable to the federal candidates mentioned on the slate.
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0f course, the small scope of the mailing and the local
orientation do not excuse the failure to comply with Section
441d, but the attached declarations make it clear that the
violation was inadvertent. The CCC and its principals believed,
correctly, that they were not a committee under the Federal
Election Campaign Act. They therefore believed they were not
subject to the requirements of FECA. This belief was correct
tor the most part., but not with respect to Section 441id, which 1s

applicable whether or not the communicator is a "committee" under

the FECA.

Until recently, all or most of the major senders of slate
mail 1n California, which are committees under the FECA, were
unaware of Section 441d, and failed to comply with 1t. It is
theretore not surprising that CCC, which is much smaller and not
a tederal "committee," should also have been unaware of this
requirement. The campaign firm responsible for CCC has complied
with section 441d in 1ts subsequent mailings. a2nd intends to
remaln 1n compliance 1n tuture mailings. These considerations
are oftered 1n mitigation, but of course they do not provide &
tbas1= tor not finding probable cause with respect to CCC.

wWith respect to Irene kKleinberg, however, there 1s no basis
tor 2 probable cause tinding. The General (ounsel’s
recommendation that probable cause be found with respect to
blernberg 15 apparently based sulely on her status as “"treasurer”
vt LUL. (General Counsel s Brief at 7). The treasurer of a
tederal committee has certain responsibilities under FECA,

waper 1ally with regard to recordheeping and reporting.




7

1

)

a7

Fresumably, when one of these responsibilities is not carried
out, the treasurer can be found guilty of the resulting violation
merely by virtue of his position as treasurer. We doubt that
this principle 1s applicable to violations of Section 441d, since
the "disclaimer" requirement of that section has no relation to
the financial, recordkeeping, or reporting responsibilities that
would ordinarily be assumed by a treasurer.

Even if it is assumed, for the sake of argument, that a
committee treasurer is automatically liable when the committee
fails to meet the disclaimer requirement, there would still be no

basis for a finding of probable cause with respect to kleinberg

in this case. As the General Counsel concluded, CCC "did not
qualify as a political committee' under the FECA. (Gener al
Counsel s Brief at 5). Since CCC was not a "committee," 1t

could not and did not have a "treasurer" within the meaning of
the FECA and the Commission’s regulations. (2 U.S.C. Section
432¢a): 11 C.F.R. Section 10DZ2.7d(a)). The mere fact that CCC was
a "committee" for purposes of state law and that kleinberg had
the title "treasurer"” under state law of course has no bearing an
erther CCC'=s status or kleinberg’s under the FECA.

In short. kleinberg cannot possiblv be li1able ftor a
vinlation ot the FECA by virtue of status as a committee
treasurer, because under the FECA she was not a treasurer and CLUC
was not a committee. It follows that 1n order for probable
cause to be found against kleinberg, there must be evidence that
she had some responsibility for the violation, in

there 1s no such evidence. The General Counsel 's only

tact sl allegation abrut Kleinberg 1s a referenice to the fact
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that she signed the letters responding to the FEC staff’s
questions during the i1nvestigation of this matter. bviously,
an 1ndividual 's providing assistance to the FEC in the course ot
an 1nvestigation cannot be a basis for liability for past
vielations by an organization.

There is affirmative evidence that Kleinberg had no factual
responsibility for the violation of Section 441d. In the
interrogatories submitted to CCC by the FEC Chairman, No. 6 said,
"State what persons established and admirnistered CCC." The
answer was, "CCC was established and administered by Jill Rarad
and Larry Levine." Interrogatory No. 9 said, "State the names
0f «li persons who participated i1n the composition, drafting, and
writing of the letters 1n support of Froposition F that were paid
tor by CCC." The answer was, "The only persons who contacted
CCC regarding the composition, drafting, and writing of the
letters 1n support of Froposition F were Sam Cogar and Ror Seigel
(sp™ . " No evidence recs1ved by the FEL suggests kKleinberg had
anyfh1ng~whatevpr to do with the content., production, or
distribution o+ the mairling 1n question.

llrnmallv, the attached declaratinns chow that Kleinbera bears
o L eponsibility, 1N 40ty o the farlivre to 1nclude the
Sectiin 4414 drisclaimer 1n the nairling.

(aven the mitigating factors stated above, we believe there
18 no compelling reason +or the FEU to feel required to go beyond
the or ganizational respondent, CCC, to hold an i1ndividual liable.

Even 1+ there 1= such a need, that individual cannct be

Fleinhera, She cannot b beld satcmatic 11y Trable by virtue of
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being a committee treasurer, because as the General Counsel
agrees, there was no committee and therefore she could net have
been a "treasurer." If the FEC wants to hold an 1ndividual
liable, 1t must find and 1nitiate proceedings against an
individual who was actually responsible for the violation.

kKleinberg clearly was not.

CONCILUSION
We concur in the recommendation of the General Counsel that
probable cause be found against CCC with respect to Section 441d
and that no probable cause he found under any other sectiorn.
For the reasons stated. there 1s no basis for finding

probable cause against Irene kleinberg.

Respectfully submitted,

DANIEL H. LOWENSTEIN
Attorney for Respondents
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DECLARATION OF JILL BARAD AND LAKkyY LEVIHE

We, JILL BARAD and LARRY LEVINE, manage the campaign

consulting firm of Barad & Levine. In 1984 we were retained by

the Yes on F Committee to produce a mailer in support of a local
proposition in BReverly Hills, California. We created an entity
called "Community Campaign Committee" ("CCC") to be the publisher
of the mailer. However, control of the content of the CLC
mailer remained i1in the vYes on F Committee. Although Barad &
Levine provides a range of campaign services i1ncluding creative

work, 1n this instance we were retained purely as technicians.

Since the sole purpose of the mailer was to support the
local proposition, we were not aware that provisions of the
Federal Election Campaign Act could be applicable.

Specifically, we were unaware that because the mailer included a
small "slate" portion that included three federal candidates, we
were required to include the "disclaimer" that the mail was not

authorized by those candidates. We were not advised by the Yes
on r Committee that such a disclaimer was required or should be

1neluded. Had we been so 1nstructed, or had we been aware that
the disclaimer was required. we certainly would have i1ncluded 1t.

In all mai1l sent out by KRarad % lLevine si1nce 1984, we have
beern careful to i1nclude the disclaimer whenever federal
vandidates are endorsed. We shall continue to comply with the
requirement 1n all campalgn work we do in the future. The
tallure to i1nclude the disclaimer 1n the CCLC mailing was caused
solely by the failure of the Yes on F Committee to so advise us,

and the t+act that we did not realize the disclaimer was required.

The omission was entirely inadvertent. and not motivated by any




desire for political or any other form of benetit.

Irene kleinberg served as treasurer of CCC, solely for

purposes of the state reporting requirements. LUL's finances

were fully disclosed under those requirements. Ms. kKleinberg
had no responsibility whatsoever for the content of the mailer,
or for assuring that the content complied with legal
requirements.

We declare under penalty of perjury that the foregoing 1s

true.
Executed on October :ﬂcq, at _jégg;aéqéﬁ_ggfkdx__~_m___,

Calr»fornia.

JILL BARAD

/L______’-?

T erFRY LEVING

-




4

i

7

a

o . ‘
.

DECLARATION OF IRENE FLEINBERG

I. IRENE KLEINBERG, agreed to serve as treasurer of the
Community Campaign Committee ("CCC") in 1984. 1 understood that
CCC’s sole purpose was to send out a mailer written and paid for
by a committee supporting Froposition F in EBeverly Hills. I was
aware that this activity would make CCC a committee under the
California Folitical Reform Act, and my understanding was that I
was serving as "treasurer" within the meaning of that state law.
As such, I was responsible for the preparation and signing of
CCC's campaign statements under state law.

My duties as treasurer were limited to these state law
reporting requirements. I had no responsibility for the
content. production, or distribution ot the mailing. It was no
part of my function to influence the content of the mailing. or
to assure that the content of the mailing complied with any
applicable legal requirements.

51nce CCC s reason for esxistence related solely to a local
proposition. [ believed 1t was a committee under state but not
under federal 1aw. Theretore, I did not think of myself as a
"treasurer'" under the federal [aw.

] declare under penalt, of perjury that the toregoing 15
true.

~A O :
Evecuted on Dctoberfj/”“. 1N :ﬁéyg“jf{i%yﬁeg;_. Californm a.

.

IRENE kLEINBERG

T e 2ol i Ccr \‘{__t}-__
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I. STATEMENT OF FACTS

During the 1984 general election campaign, there
appeared on the ballot in Beverly Hills, California, a
referendum, known as "Proposition F", concerning a change in
the City of Beverly Hills' zoning ordinances to permit
construction of hotels in certain areas above the three-story
height limit imposed by the City. Respondent Four Seasons, a
Canadian corporation, desired to build a twelve-story hotel
in the business district of Beverly Hills. Four Seasons'
proposed hotel would have been feasible if the zoning changes
contained in Proposition F had been approved by City voters.
As a result, Four Seasons supported the passage of

Proposition F.

During the campaign, a committee made up of sup-
porters of the Proposition, the "Yes on F" Committee, was
formed and duly registered with the California Secretary of
State. The sole purpose of "Yes on F" was to achieve the
passage of Proposition F. This Committee received funds from
Respondent Four Seasons as well as from other sources.
According to public reports, the Committee spent some
$295,000 in support of Proposition F. Respondent Four

Seasons contributed roughly $126,000, or 42.5%, of that

amount.




During the campaign, "Yes on F" made a payment to
an independent and distinct organization, the "Community
Campaign Committee," of a total of $8,500, in return for
which the latter Committee was to include a message of
support of Proposition F on a flier, described as a slate
card, to be mailed to Beverly Hills residents. One side of
the flier was devoted primarily to a list of the arguments in
support of a "yes" vote on Proposition F. The other side
came in two versions, both of which contained instructions on
how to vote by mail and listed recommended positions on
various State and Los Angeles County propositions, including
a recommendation for a "Yes" vote on Proposition F in bold
type-face. It also listed candidates on the ballot for State
and Federal office under the legend, "Your Beverly Hills
Absentee Voting Guide." One version, which was mailed to
registered Republican voters, listed the Republican candi-
dates for President, Vice-President, U.S. Congress, and the
California Assembly. The other versicn, mailed to registered
Democrats, listed the Democratic candidates for those same
coffices. Both mailers also listed the same candidates for
two nonpartisan judicial offices on the Los Angeles Superior
Court. Slate mailers of this type are a common form of cam-
paigning for and against ballot measures in California.
Affidavits received by the Ccmmission demonstrate that "Yes
on F," with the knowledge cf Respondent Four Seasons, intended
“o purchase "space" on such mailers, for the purpose of
advocating an affirmative vote on proposition F.

2




Pl

/.

27 17 419

Despite this and other efforts, Proposition F was
defeated in the November 6 election by a margin of 31 percent

in favor and 69 percent against.

II. SUMMARY

The evidence does not support a conclusion that

Respondent Four Seasons was the source of any expenditure

whatsoever on behalf of Federal candidates. Rather,
Respondent and the committee in which it played a role, the

"Yes on F Committee,"

intended only to purchase space on a
slate mailer to convey their own message in support of
Proposition F. 1If there was an expenditure on behalf of

Federal candidates it did not come from the Respondent.

In any event, the existence of expenditures to
convey the names of Federal candidates on the mailer --
constituting, based on proportional allocation of space, no
more than $212.50 out of total "Yes on F" campaign spending
of some $295,000 -- does not demonstrate that Respondent's
expenditures were made "for the purpose" of influencing the
election of Federal candidates. On the contrary, it 1is
manifest that Respondent had an entirely distinct purpose,
that of winning support for proposition F. In similar cases,

the Commission has applied a "primary purpose" test to find




no violation of the Act when expenditures may have indirectly
benefitted a Federal candidate. The "primary purpose" test

has received judicial approval, and has been found particularly
applicable, where, as here, the benefit did not favor one

major party over the other.

Respondent’s expenditures were not made "to" a

"candidate, campaign committee, or political party;" restric-

tions on expenditures to a "political committee" do not apply

- to the proscriptions under 2 U.S.C. §§ 441(b) and 441(e), the
' provisions involved here. A Federal district court has held
:: that the definition of "expenditure" in § 441(b)(b)(2) is

T exclusive, and that definition would not reach this spending.
.r

Lond As an expenditure, rather than a contribution, and
r since it does not "expressly advocate the election or defeat
= of a clearly identified candidate," the corporate communica-
~ tion in this case 1s ccrporate speech deserving of First

<o

Amendment protection.

Since there was nc "contribution" as defined by
the Act and because Respondent's expenditures were not in
connection with any political office, there was no violation

of § 441(e) relating to contributions by foreign nationals.
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III. DISCUSSION

A. Respondent made expenditures only to purchase

space for the advocacy of Proposition F.

There is no evidence, nor is it even asserted, that
respondent Four Seasons Hotels intended to contribute to or
make expenditures on behalf of any Federal candidate. Affi-

davits relied upon by the General Counsel support no more

than a conclusion that Respondent intended to purchase

"space" on a slate mailer for the purpose of encouraging an
affirmative vote on Proposition F. See Affidavit of Arnold

L. Cader, paragraph 8; Affidavit of Dorothy Chilkov, paragraphs
4, 5, 9; Affidavit of Roz Siegel, paragraph 6(c). At no time
was 1t suggested to Four Seasons that they would also be
purchasing space to advocate the election of Federal candidates.
Rather, their intention was to participate in a project which
would include a message, underwritten by the "VYes on F"

Committee, that supported Proposition F.

Nor i1s there any evidence that the Community
Campaign Committee, which wrote and distributed the slate
cards 1n question, was an agent of or was supervised in any
way by Respondent. On the contrary, it was a distinct

committee organized by Messers Barad & Levine. Affidavit of
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Roz Siegel, paragraph 6(h). As the Affidavit of Mr. Cader
makes clear (paragraph 7), Respondent Four Seasons had no
role in the direction, control, operation or management of

the Community Campaign Committee.

On the basis of general information about the
operation of the "Yes on F" Committee, the General Counsel

has drawn a specific factual inference that is not support-

able on the record. Specifically, on the grounds that Arnold
Cader generally supervised the "Yes on F" Committee and
approved its expenditures, and since he had knowledge that
"Yes on F" was to use a portion of its funds to purchase
"space" on a slate mailer, the General Counsel has concluded
that respondent and or "Yes on F" intended to and knowingly
did pay for a message supporting Federal candidates. They
intended no such thing, but only paid a fee, quoted by the
Community Campaign Committee, to have their own message

conveyed to people who would be receiving the mailer.

According to the General Counsel's description,
Sam Cogar, an employee of Roz Siegel's group "Campaign
Associates," contacted the organizers of the Community
Campaign Committee akbout a "prospective purchase of space" on
a siate mailing (emphasis supplied). When told of the
proposal, Mr. Cader of Four Seasons "approved the idea of

purchasing space for Proposition F on slate mailers."
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According the Roz Siegel Affidavit (paragraph 6(c)), Mr.
Cogar had heard that the organizers of the Community Campaign
Committee were going to do an absentee ballot mailing and
contacted them to inquire as to the cost if "Yes on E"
participated. There is no evidence that Respondent or the
"Yes on F" Committee intended to underwrite the purchase of
space to identify or endorse Federal candidates on the
mailer; on the contrary, the evidence supports the opposite
inference, that Respondent intended only to underwrite the

conveyance of its own message in support of Proposition F.

In these circumstances, Respondent's position was
analogous to that of an advertiser who buys, from an inde-
pendent contractor, space for its message on a billboard
which also contains another message, or space for its message
in a newspaper which also contains messages endorsing Federal
candidates. It should not thereby be assumed that the
advertiser 1s responsible for or endorses everything that
appears on the display. Neither should it be assumed in this
case that Respondent is responsible for information on the

mailers that was not directly related to its own message.

In similar circumstances, the United States Cistrict
Court for the Central District of California has recently

concluded that an organization comparable to that of the
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Community Campaign Committee which published a slate mailer
and provided space free for some Federal candidates while
charging sponsors of other messages thereby itself made

expeniditures on behalf of such candidates. Federal Election

Commission v. Californians for Democratic Representation, CV

85-2086=-JMI (January 9, 1986). Whether or not such an
independent organization makes expenditures for Federal
candidates by carrying their names free of charge is a
separate factural inquiry. However, it is an unwarranted
excursion from logic to conclude that a separate and unrelated
corporation, intending only to purchase "space" for its own
message, thereby has made a contribution to Federal candi-
dates, even though it had no intention to do so and even

though i1t had no knowledge that it would be doing so.

The Californians for Democratic Representation case

suggests that the analogy to a newspaper advertisement should
be carried one step further. Suppose that a newspaper provided,
free of charge, advertisements for Federal candidates, while

at the same time charging corporations for their messages in
the same editions. I- would be blatantly unreasocnable on

such facts to conclude that the corporate advertisers had

made expenditures on behalf of the Federal candidates, for to
do so would be to neglect the obvious source of the contri-

butions, and to fix instead on an entirely 1innocent party.

The same has been done here.
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B. Expenditures made by the Respondent were not

made "for the purpose" of electing Federal candidates.

Even if it is assumed that Respondent unintentionally
paid for the cost of transmitting Federal candidates' names,
the expenditures in this case are not reached by the Act

because the Commission's "primary purpose" test is not met.

For a violation to occur, the definition of
"expenditure” in § 431(9) of the Act explicitly requires that
the expenditure have been made "for the purpose of influencing”
an election for Federal office. The circumstances of the
present case demonstrate that the sole purpose for which
Respondent expended funds was not the election or defeat of

any Federal candidate, but the passage of Proposition F.

Clearly it would be untenable to assert, even
construing all evidence against the Respondent, that the '"Yes
on F" effort, so clearly important to Respondent, was in fact
only a subterfuge to mask Respondent's real intent to influence
campaigns for Federal office. Onr the contrary, Respondent's

objective was wholly unrelated to the Federal campaign.

As noted above, slate cards are a common form of

campaign advocacy in California, and the "Yes on F Committee"
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only elected to make use of this standard vehicle as a means
of transmitting its message to the voters. This purpose

was entirely distinct from influencing a Federal election.
There was no express advocacy of the election or defeat of
any candidates, nor was there a solicitation of funds on
behalf of any such candidate. Slate cards were provided for
both parties, an action which is wholly inconsistent with an

intent to support any one party or candidate over another.

Moroever, approximately 2.5% of the total space on the
mailer, consuming proportionately about $212.50 of the total
$8,500 fee paid to the Community Campaign Committee for

the mailer, was devoted to listing Federal candidates. This
equals about 0.09% of the $295,000 spent by the "Yes on F

Committee,"

a negligible sum, and wholly insufficient to
establish any purpose at all in connection with federal

candidates. *

A number of actions and Advisory Opinions of the

Commission have made clear that contributions or expendi-

* The amount is even less significant in comparisocn to
the sums spent on their campaigns by the Federal candidates
listed on the mailer, and therefcre fails entirely to raise
the "overriding concern" behind the Act and its predecessors,
which is the "corruption of elected representations through
the creation of political debts." See United States V.
Unrited Auto Workers, 352 U.S. 5€7 (1857).
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tures do not fall within the intent of the Act if the major
purpose of the activity in guestion is not to influence

the nomination or election of a Federal candidate. For
example, in MUR 1235 the Commission considered expenditures
by a committee formed in California for the purpose of
promoting a reduction in that State's income tax through the
passage of a State initiative called "Proposition 9." The

committee sponsored radio and television advertisements on

behalf of Proposition 9, and such advertisements mentioned,
as a supporter of such proposition, Mr. Paul Gann, who was a
candidate for the Republican nomination for the United States
Senate in the same election. The General Counsel's report on
the matter of May 27, 1980, recognized that "the major
purpose of these advertisements is not the election of Paul
Gann to Federal office, but the passage of Proposition 9."
The General Counsel noted that this conclusion is especially
likely to be reached in cases where there is "an absence of
any communication expressly advocating the election or defeat
of a candidate or the solicitation of a campaign contribution."
And the opinion concluded that, "though the advertisements
have indirectly benefitted Mr. Gann's candidacy, it 1s clear
that the major purpose of these advertisements is not to

influence a Federal election "

The Commission's "primary purpose" test has been

judicially reviewed and approved in another case with elements




in common with the present matter. In John Epstein V.

Federal Election Commission, Fed. Elc. Camp. Fin. Guide (CCH)

9 9161, at 51,243 (D.D.C. 1981), Reader's Digest Association,
Inc. had purchased an advertisement which excerpted two
articles it previously had published. One, written by a
Republican Congressman, was headed, "Why You Should Vote

A

Republican," and the other, written by a Democratic Congress-
man, was entitled "Why You Should Vote Democratic." The
advertisement also contained language promoting Reader's
Digest as "a forum for ideas that deeply concern the community
at large." In that case, as here, to the extent that there
might have been any political benefit, it was available
equally to both major parties. And the Commission applied
the test which is also appropriate here, relying, as the
court said, upon, "a growing body of decisions by the Commis-
sion that remove advertisements and other forms of publicity
from the Act's prohibition if they have a purpose distinct

from political assistance of candidates whose campaigns are

covered by the Act." The court concluded that,

the Commission may reasonably determine that
expenditures on publicity that have a purpose other than
assistance of political candidates covered by the Act
were not intended by Congress tc be punished under the

Act. Particularly is this so when the 'major purpose'’

12
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of the publicity is self-evidently not to advocate the
election of candidates, but to promote the organization

paying for the publicity.

The court also found there was "nothing unreason=-
able" in the Commission's refusal to consider that the
Digest offered commentary only from representatives of the

two major parties, since,

". . . what matters is whether the challenged
publicity, whatever its content, has no partisan
purpose. Furthermore, at worst, this publicity

was bi-partisan."

Applying the "primary purpose" test, the Commission
has determined that a number of other benefits to candidates

do not constitute corporate contributions, including:

-- Preparation by a charity organization of a
brochure containing a picture of and letter by a candidate
for Congress, and distribution of the brochure, including
transmittal to people in the candidate's district. The
Commission concluded that while the activity indirectly may
have provided a benefit to the Federal candidacy, its "major

purpose"” was not the nomination or election of a candidate.

AQC 1978-15.
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-~ A "non-profit, non-partisan salute" to a
congressman who presumably would be running for reelection
from Arizona. The Commission concluded that the event was
"not for the purpose of influencing" the congressman's

nomination or election to Federal office. AQO 1978-4.

~- Chairmanship by a candidate for Congress of
a state-wide petition drive, initiated by his state party,
against the Panama Canal Treaty. All mailings, newsletters,
news stories and advertisements included the candidates
name, and at least some were distributed in his district.
The Commission concluded that this did not constitute contri-

butions to or expenditures by his campaign. AO 1977-54.

-- Hosting of interview programs by an incumbent
congressman who was a candidate for reelection, for which he
was employed and paid in part by the radio station that
broadcast the programs and in part by commercial sponsors.
The Commission concluded that funding of these appearances
did not constitute a contribution or expenditure on behalf of
the candidate either by the sponsors of the prcgrams or by

the radio station. AOQO 1977-42.

-=- An advertisement by a commercial magazine

listing an incumbent representative's committee assignments,

ecducational achievements, and positions on certain issues.




The advertisement spoke of the congressman in "glowing terms",
and invited subscriptions to the magazine. It was determined
not to constitute a contribution to the congressman's
candidacy, since the "major purpose" of the advertisement

was not the nomination or election of the congressman but

promotion of the magazine. MUR 1051.

In light of these precedents, the "primary purpose"

test clearly warrants dismissal of the present case.

o |
~ .
C. Expenditures by Respondent were not made "to"
a candidate, campaign committee, or political party
or organization.
I g
— The only way the "primary purpose" test can be
<r deemed inapplicable here is if the Commission concludes that
c the expenditures themselves are not covered bv the Act.
N
sl

The Act contains two separate definitions of
"contribution" and "expenditure." That set forth in
§ 44¢1b(b)(2), contiguous tc the provision which prohibits
such corporate activities in connection with Federal campaigns,
prcvides that that theyv "shall include," in a variety of
fcrms, direct or indirect payments . . . to any candidate,

campalign committee, or political party or organization

15
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The expenditures here, however, were not under to
any such group. The separate definitions of "contribution"
and "expenditure" in § 431 also includes contributions to a
"political committee" as defined in § 431(4)(A). However, a
"political committee" is not the equivalent of a "campaign
committee" or "political party or organization" under
§ 441b(b)(2). There is a considerable difference between a

"political committee" as broadly defined in § 431(4)(A),

which might reach groups, such as the "Yes on F" Committee or
the Community Compaign Committee, with no organized political
affiliation whatever, and the closer identification with a
political party, candidate, or campaign which appears to be

intended in § 441b(b)(2).

The § 441b(b)(2) definition must be read in light
cf the specific prohibitions to which it relates in § 44lb(a),
against corporate contributions or expenditures in connection
with nominations or elections to certain specified Federal
offices. When so read, it becomes clear that neither the

"

"Yes on F Committee" nor the "Community Campaign Committee"
met the definition of proscribed recipients of corporate

contributions set forth in § 44lb(b)(2).* Further

* The mailer that is the subject of the complaint specifi-
cally states that the "Community Campaigr Committee" is "not
an cfficial political group," which helps to demonstrate its
intentions and the intentions of those who had dealings with
1t.

le




confirmation that § 441(b)(2) was not intended to sweep so
broadly is found in the fact that "political committee" is a
term of art under the Act, yet § 441b(b)(2), in listing the
groups to which the restriction on corporate contributions or
expenditures extends, specifically does not mention "politi-

cal committee" among them.

A recent Massachusetts U.S. District Court case,

Federal Election Commission v. Massachusetts Citizens For

Life, Inc., 589 F. Supp. 646 (D. Mass. 1984), has reached
conclusions about the Act which are quite relevant to this
analysis. 1In that case, a corporation published a special
election paper listing candidates' voting records on issues

of concern to the organization and also urged its readers to
vote. The court concluded that the definition of corporate
"contributions" or "expenditures" in § 441b(b)(2) "outlaws
indirect payment or gifts of anything of value to any can-
didate, campaign committee, or political party or organization,"
(emphasis in the original), and reasoned that the publication

in question "was uninvited by any candidate and uncoordinated

' and so was not within the section.

with any campaign,'
That is alsc the case here. There is no evidence

that either the "yes or F" Committee or the Community

Campaign Committee had any relationship with any candidate

or campaign.




The Massachusetts court also concluded, in a foot-
note, that the definition of expenditure in § 441lb(b)(2) is
"exclusive," despite the use of the verb "shall include"

' because the definition section of

rather than "shall mean,'
the Act "in effect adopts the § 441b(b)(2) definition."* It
is difficult to imagine circumstances in which this definition
would permit an expenditure or contribution by a corporation

which is not covered by § 441b(b) nevertheless to be included

under the prohibitions of the Act.

In sum, § 441b(b)(2) contains the exclusive defini-

"contribution" as applied to

tion of "expenditure" and
corporate activities prohibited under § 441b(a) of the Act.
Neither the "Yes on F Committee" nor the "Community Campaign

Committee"

was a '"candidate, campaign committee, or political
party or organization" as contemplated in § 441b(b)(2) of the
Act. There was, therefore, no contribution "to" such an

crganization, as 1is reguired if a viclation of § 14lb 1is to

be found.

o This recognized the reality that 1n the definitions

part of the Act, § 431(8)(B)(vi) excludes from the definition
of "cecntribution," and similarly, § 431(9)(B)(vi excludes
frcem the definition of "expenditure", "any payment made or
obligation incurred by a corporation or a labor organization
which, under § 441l(b) of this Title, would not constitute an
expenditure by such ccrporation or labor organization."
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D. Since the expenditures by Respondent did not

expressly advocate the election or defeat of any Federal

candidate, they deserves constitutional protection under

the First Amendment.

It is well settled that corporate speech, as well
as individual speech, enjoys First Amendment protection. In

the leading case of First National Bank of Boston v. Bellotti,

435 U.S. 765 (1978), the U.S. Supreme Court struck down as
unconstitutional a Massachusetts statute that forbade ex-
penditures by banks and business corporations to influence
the ocutcome of certain referenda, thereby protecting pre-
cisely the kind of speech that was Respondent's purpose in
this case. It is also clear that independent "expenditures"
generally enjoy a higher degree of constitutional protection

than do "contributions." In Buckley v. Valeo, 424 U.S.

1 (1976), *the Court distinguished between the two, holding
unconstitutional a statutory provision which limited individual
political expenditures, even on behalf of candidates, while
recognizing the $1,000 per candidate limit on contribu-

tions to be a reasonable limitation on First Amendment

rights. The Act's prohibitions on corporate con:tributions

tc and expenditures on behalf of Federal candidates also have
been approved. However, as a general proposition, limits on
expenditures, as opposed to contributions, must meet a rather

precise <test. In order to survive a challenge on First

19
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Amendment grounds, the Court in Buckley read § 434(e),
imposing independent reporting requirements on individuals
and groups that are not candidates or political committees,
as being limited to circumstances in which such groups make
expenditures for communications that "expressly advocate the

election or defeat of a clearly identified candidate."

While the precise issue of applying that standard
to corporate expenditures has not been addressed, conditions
no less rigorous should be attached to limits on corporate
expenditures which are not made to or coordinated with a
campaign for Federal office. In this case, the slate cards
in question clearly did not expressly advocate the election
or defeat of any candidate, for example through the use of
such phrases as "vote for," "elect," or "cast your ballot

for" the candidates in gquestion. As noted elsewhere, this
confirms the lack of any purpose on Respondent's part to
support such candidates. It also suggests that Respondent's
expenditures were used for an expression that was sufficiently
ambiguous in character to enjoy, along with the remainder of
the mailer, the status of cons+titutionally protected "speech,"
as distinguished from proscribable "actions" in the form of

contrikbutions to or exprenditures on behalf of a Federal

candidate.

20




E. Section 44le of the Act was not violated

because there was no "contribution" as defined by the

Act and also because Respondent's expenditures on behalf

of Proposition F were not in connection with any "political

office."

The discussion above establishing that there was
no "contribution" within the framework of the Act as applied
to § 441lb also applies to § 44le regarding foreign nationals.
Respondent made no "contributions" as defined by the Act, and
therefore could not conceivably have run afoul of the section
prohibiting certain of "contributions" by foreign nationals,

since an indispensable element of the offense is absent.

In addition, it is clear that § 44le does not
reach contributions by foreign nationals to municipal level
referenda, since it renders unlawful only contributions "in
connection with an election to any political office or in
connection with any primary election, convention, or caucus
held to select candidates for any political office." (Emphasis
added.) The pertinent regulation, 11 C.E.R. § 110.4(a)(1l),
also contains the limitation that the proscribed contribution

must be made "in connection with any local, state or federal

public ocffice."

Proposition F manifestly did not involve a
political office and, therefore, Respondent's contributions

t¢ that campaign were entirely permissible under the Act.




IV. CONCLUSION

On the basis of the foregoing discussion, we
respectfully submit that the Commission should not make a
finding of probable cause and instead should dismiss

MUR 1859.

pectfully submitted,

R

John D. Holum

for O'Melveny & Myers
Attorneys for Four Seasons
Hotels, Limited.

Dated: October 29, 1986
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BARAD & LEVINE

Political Consultants
Public Relations e Fundraising

October 3, 1986

Charles N. Steele

General Counsel

Federal Election Commission
Washington, D.C. 20463

Re: MUR 1859

Dear Mr. Steele,

We hereby request an extension of 20 days to respond to your
communication of September 19, 1986, for the following reasons:

1. Your communication was not received in our office until
September 26, 1986 -- seven days after the date on the

communication;

2. Because of the tardy delivery of your communication, we were
left with just seven days to reply by the deadline and that
was not sufficient time for a complete review of this matter

by our legal counsel.

Thank you for your consideration.

Sincerely,
. s

I S
%_, — A —
7 Lg;ry/ievine
“for Community Campaign Committee

\
w

J1gc e

Py

gr

13701 Riverside Drive, Suite 600 e Sherman Oaks, California 91423 e (818) 906-0960
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

October 14, 1986

Larry Levine
Community Campaign Committee
13701 Riverside Drive, Suite 600
Sherman Oaks, California 91423

Re: MUR 1859
Community Campaign Committee

Dear Mr. Levine:

This is in reference to your letter dated October 3, 1986,
in which you request a twenty day extension of time to respond to
the General Counsel's brief in the above referenced matter.

I have reviewed your request and agree to the requested

extension. Accordingly, your response is due no later than
October 31, 1986. If you have any questions, please contact
Charles Snyder, the attorney assigned to this matter at (202)

376-8200.
Sincerely,

Charles N. Steele
General Counsel

Lawrence M. Noble
Deputy General Counsel



FEDERAL ELECTION COMMISSION

WASHINGTON, DC 20463

Larry Levine

Community Campaign Committee
13701 Riverside Drive, Suite 600
Sherman Oaks, California 91423

Re: MUR 1859
Community Campaign Committee

Dear Mr. Levine:

) This is in reference to your letter dated October 3, 1986,
in which you request a twenty day extension of time to respond to
the General Counsel's brief in the above referenced matter.

I have reviewed your request and agree to the requested
extension. Accordingly, your response is due no later than
October 31, 1986. If you have any questions, please contact
gggré3303nyder, the attorney assigned to this matter at (202)

Sincerely,

Charles N. Steele
General Counsel

Lawrence M. Noble
Deputy General Counsel

QM /0// v




® GCC# 152 <

CTIRTLS AG:97

STEPHEN L. JONES

Attorney at Law

725 South Figueroa Streeft, Suite 1200
Los Angeles, California 90017-2513
(213)488-7180

October 17, 1986 s

Federal Election Commission =
Washington, D.C. 20463 s
Attn: Secretary of the Commission

Re: MUR 1859
W. B. Johnson Properties, Inc.

~

- o Dear Commissioners:

- Enclosed is a brief submitted on behalf of W. B.

— Johnson Properties, Inc. in response to the General Counsel's
Brief dated September 20, 1986.

J

Very truly your

\P
i O U
Stephen L. Jones

c
v
Attorney for W. B. Johnson
c Properties, Inc.
~N SLJ;1lfg
- cc: Office of General Counsely”

FEC1017
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FEDERAL ELECTION COMMISSION

In the Matter of MUR 1859

W. B. Johnson Properties, Inc.

)
)
)
)

BRIEF OF RESPONDENT W.B. JOHNSON PROPERTIES, INC.

1. Summary of Argument.

A necessary element in the analysis of the Brief of the
General Counsel is : (1) that the persons who contracted to pro-
vide services to the "Yes on 'F' Committee™ acted as agents of
the contributors, Respondent W. B. Johnson Properties, Inc. and
of the Four Seasons Hotels, Ltd., to the Committee and (2) that
the scope of this agency included the purpose of influencing a
federal election. Respondent respectfully submits that neither
is true in fact or in law. The only agent of Respondent who was
in any way involved in this matter was its employee, William R.
Murrah, and his declaration shows that he was unaware of the
nature, content, or design of the mailer until after its
dissemination and that he had no intention whatsoever to influ-
ence any election other than the Beverly Hills ballot measure
“p. "

Second, the Commission's "primary purpose" test is not
met -- the "benefit," if any, of the mailer to the federal candi-
dates was, at the very best, de minimus. Attached hereto is a
complete copy of the mailer, both front and back, which clearly

discloses its purpose to influence only the "Yes on 'F'" cam-

paign. Indeed, counsel is informed that the General Counsel
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himself has already determined in connection with its investiga-
tion of another party -- the Community Campaign Services =-- con-
cerning this very same mailer that the benefit to federal candi-
dates was de minimus.

Finally, as further evidence of the lack of any influ-
ence of a federal election and of the lack of any intent to
influence any federal election, it should be noted that the
mailer is not a "slate mailer®™ as that term is commonly used by
campaign consultants. It is an invitation to the voters to apply
for an absentee ballot and its sole purpose and design is to
identify and target, for follow-up contact, those persons who
anticipate voting by absentee ballot. Not only is this purpose
disclosed on the face of the mailer, but the mailer was sent to
the prospective voters too early in the campaign to be of use as
an ordinary "slate mailer." As a mailer to identify and target
prospective absentee voters, its benefit went only to the entity
who actually received the mailer's returned post cards. The
return cards were addressed and sent to a post office box in
Beverly Hills and were picked up and used only by the "Yes on 'F'

Committee."

2. Argument
A. There Was No Agency Relationship

Between The "Yes on 'F' Committee"

And Its Contributors.

Counsel does not wish to occupy this Commission's time

with a treatise on the law of agency. Sufficient to say, the

facts as set forth in the General Counsel's Brief do not
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establish an agency relationship nor d4id one exist in fact. As a
simple hypothetical, suppose that (say) a staffer on the "Yes on
'P' Committee®™ had hit a pedesrian with his or her car while on
business for "Yes on 'F' Committee."” I do not believe that the
contributors to the "Yes on 'F' Committee" would be liable for
the pedestrian's injuries. Yet that is exactly the agency rela-
tionship necessary to the analysis of the General Counsel.

B. Even if There Were An Agency

Relationship Between The "Yes on

'F' Committee” And Its

Contributors, Any Attempt To

Influence A Federal Election Was

Beyond The Scope of Such Agency.

If the above agency hypotheical is altered so that,
instead of hitting the pedestrian while performing some function
for the "Yes on 'F' Committee”™, the staffer instead chose to
sneak off and go to the beach and hit a pedestrian while parking
at the beach, neither the "Yes on 'F' Committee®™ nor especially
any of its contributors would be liable for the pedestrian's
injuries.

In the instant case, both of the contributors to the
"Yes on 'F' Committee®™ are in the business of constructing and
managing hotels and each desired to construct a hotel in the City
of Beverly Hills, which construction would have been prohibited
by the passage of Proposition "F." The sole purpose of each of
the contributors was therefore not political in any way -- not

even locally -- but was purely a matter of business economics, to

prevent the loss of a potential hotel development. There is
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neither evidence nor argument that there was any actual intent to
influence a federal election by anyone -- including the "Yes on
'F' Committee®™ or any of its staff.

C. There Was No Influence On A Federal

Election And No Intent To Influence

A Federal Election By Anyone,

Whether Or Not An Agent of

Respondent.

Under the "primary purpose®" or "major purpose® test,
this Commission has found that otherwise protected speech which
only incidentially may have an effect on a federal election is

not in violation of 2 U.S.C. §441b. See, e.g., John Epstein v.

Federal Election Commission, Fed. Election Camp. Finance Guide

(CCH) 99161, at 51,243 (D.D.C 1981).

Attached hereto and incorporated herewith is a copy of
the mailer in question. One entire side of the mailer is devoted
to advocating the "Yes on 'F'" position. The portion devoted to
federal elections is so small that if the total cost of the
mailer ($8,500) is apportioned by the space on the mailer, then
the total expenditure relating to the federal elections is
approximately $212.50 ~-- compared to a total $225,000 spent on
the campaign by the "Yes on 'F' Committee."

Moreover, Respondent is informed that the General Coun-
sel himself has declined to bring certain charges against the
organization that actually designed and mailed the mailer, the
"Community Campaign Committee,"™ on the grounds that the alleged

expenditure is de minimus. Respondent is further informed that

the only charge brought against the Community Campaign Committee
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is based on its failure to include in the mailer the language,

"Not authorized By Federal Candidates."

Finally, the mailer is not a "slate mailer™ as that

1/

term is ordinarily used.
A review of the mailer shows that it is, on its face,
not a slate mailer at all but an invitation for the voters to
request absentee ballots. 1Its sole purpose was to enable the
"Yes on 'F' Committee”™ to identify and target for further
mailings, those persons who intended to utilize the absentee vot-

ing procedures. This, in practical terms, the list of the differ-

ent candidates and local propositions did not ev<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>