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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

. e e’ u

Parris for Congress Committee MUR 1759
and its treasurer,
Wayne Codding
CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session of November 6,

!

1984, do hereby certify that the Commission took the
following actions in MUR 1759:

13 Decided by a vote of 6-0 to find no reason
to believe that the Parris for Congress
Committee and its treasurer, Wayne Codding,
violated 2 U.S.C. § 441la(f).

Decided by a vote of 6-0 to find no reason
to believe that the Parris for Congress
Committee and its treasurer, Wayne Codding,
violated 11 C.F.R. § 104.14(d), and

close the file in MUR 1759.

3. Decided by a vote of 6-0 to direct the
Office of General Counsel to send
appropriate letters pursuant to these
findings.

847404990 693

Commissioners Aikens, Elliott, Harris, McDonald, McGarry,
and Reiche voted affirmatively for each of the above decisions.

Attest:

H-1-8% mﬁm_' & Enantene -
Marjorie W. Emmons

Secretary of the Commission
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

- e e )

Parris for Congress Committee MUR 1759
and its treasurer,
Wayne Codding
CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the
Federal Election Commission executive session of
October 30, 1984, do hereby certify that the Commission
decided by a vote of 6-0 to continue consideration of
MUR 1759 at the November 6, 1984 executive session, in
order that the staff might provide additional information
to the Commission.

Commissioners Aikens, Elliott, Harris, McDonald,

McGarry, and Reiche voted affirmatively for the decision.

Attest:

fo/31 L2+ X%(%cu& gl A

Date

Marjorie W. Emmons
Secretary of the Commission
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FEDERAL ELECTION COHHISS{ON fﬂwﬁﬁFEBm,
1325 K Street, N.W. " e 61
Washington, D.C. 20463

8440122 RB: 46

FIRST GENERAL COUNSEL'S REPORT m

MUR: 1759

Date complaint received by
OGC: August 6, 1984

Staff Member: Andrew Maikovich

COMPLAINANT'S NAME: Jim Humlicek

RESPONDENT'S NAME: Parris for Congress Committee
and its treasurer, Wayne Codding

RELEVANT STATUTES PROVISION: 2 U.S.C. § 44la
2 U.S.C. § 431(1)
11 C.F.R. 100.2(c) (5)
11 C.F.R. 100.2(e)
11 C.F.R. 110.1(a) (2)
11 C.F.R. 104.14(d)

INTERNAL REPORTS CHECKED: Reports of the Parris for Congress
Committee

SUMMARY OF ALLEGATIONS

Jim Humlicek filed a complaint (Attachment 1) on August 6,
1984, in which he asserts that the Parris for Congress Committee
reported general election contributions as primary contributions,
in violation of the reporting requirements under 2 U.S.C. § 434.
Complainant alleges this discrepancy could affect the
contribution limitations under 2 U.S.C. § 44la.

A response to the allegations of the complaint was submitted

by the Parris for Congress Committee on September 24, 1984

(Attachment 2).
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FACTUAL AND LEGAL ANALYSIS
A) FACTS

On May 19, 1984, Congressman Stan Parris was nominated for
reelection at Virginia's 8th District Republican Party
convention. He was unopposed. Under Virginia state law, a party
convention has the authority to select a nominee for federal
office on behalf of that party. As the automatic party nominee
in the general election, no primary was held for this office
during the June 12, 1984, general state primary.

The 8th District Democratic Party held its primary on June
12, 1984, to nominate a candidate to oppose Congressman Parris in
the general election.

From the Republican convention date of May 19, 1984, until
the general statewide primary of June 12, 1984, the Committee
labeled $24,525 in contributions as "primary contributions.®™ The
complaint alleges that these contributions were actually general
election contributions to be charged against general electicn
limitations.

The Committee's response argues that its use of the June 12,
1984, primary date as the cut-off date for reporting “"primary"
contributions is supported by the regulations (Attachment 2, p.

12). It argques in the alternative that even if the Commission

finds, as a matter of law, that May 19, 1984, is the cut-off date

for reporting primary contributions, that the Commission is bound
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by information allegedly received from Commission staff
instructing the Committee to use the June 12th date (Attachment
2, p. 15).

According to the response, the Committee originally believed
the May 19, 1984, convention date to be the demarcation point for
allocation purposes. Joy Phillips, the Committee's office
manager, received a phone call from a political action committee
representative, who questioned whether the June 12, 1984, primary
date could be used. Joy Phillips allegedly called the Commission
to clarify the date to be used. She is unable to identify the
staff member to whom she spoke, but the Committee believes it to
be someone in the Reports Analysis Division. Her affidavit
states that she was advised that June 12, 1984 was the cut-off
date. (Attachment 2, p. 24). After requesting confirmation of
this fact, Mrs. Phillips states that a Commission staff person
reconfirmed the information with a second call.

The Committee alleges it subsequently consulted the February
1984 issue of The Record, Volume 10, Number 2 (Attachment 2, p.
30). This issue purports to list the primary election reports
due in 1984. The Virginia primary election date is listed as
June 12.

Reports Analysis Division reports that it received general

inquiries regarding the Virginia primary date. It does not

specifically remember a phone call from the Parris for Congress
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Committee. It is not unusual, however, for staff members to
confirm information with their immediate supervisors and return
the inquirers' calls. The Division does not record the calls or
callers names and is unsure of the information it gave at that
time. Staff members, however, believe they directed callers to
11 C.F.R. § 110.1(a).

As of the Committee's 1984 July Quarterly Report, which
covers the period through June 30, 1984, there would be no
contribution limitation violation if the Commission decides that
the Committee should have used the May 19th date as its primary
election deadline. Contributions from May 19, 1984 to July 12,
1984, totalled $24,525. The Committee confirmed in its response
that no contribution violation, in either situation, has occurred
to date (Attachment 2, p. 12).

B) LEGAL ANALYSIS

The issue is whether the convention date or the primary date
should be used as the demarcation point for reporting primary
contributions when no primary is held. 1If the convention date
should have been used, then the Committee should have reported
those contributions which occurred after the convention but
before the primary as general election contributions. Since the
Committee reported those contributions as primary election
contributions, the next question is whether a contribution
limitation violation has occurred.

Each treasurer of a political committee is responsible for

filing complete and accurate reports for the committee. 11 C.F.R.
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§ 104.14(4). Therefore, a treasurer is responsible for
distinguishing primary from general election contributions on
committee reports. The term "election® is defined as a “"general,
special, primary or runoff election® under 2 U.S.C. § 431(1) (A).
An "election®™ is also "a convention or caucus of a political
party which has authority to nominate a candidate.® 2 U.S8.C. §
431(1) (B).

"A caucus or convention of a political party is an election
if the caucus or convention has the authority to select a nominee
for federal office on behalf of that party.”™ 11 C.F.R. §
100.2(e). Whether or not a party convention is considered a
separate election is a question of state law. (A.O. 1976-58 and
1978-30). The test is whether the convention has the authority
to nominate a candidate, not whether the convention actually
nominates. (Pub. L. No. 96-187, 1979 U.S. Code Cong. & Ad.
Service, Vol. 3, p. 2864). Virginia authorizes a party
convention to nominate a candidate for the general election (Vir.
Gen. Stat. § 24.1-172), therefore the convention in this case is
a separate election for purposes of contribution limitations.

The Committee argues that 11 C.F.R. § 110.1(a) (2) should
control. This regulation defines "with respect to any election"
as "for a general election if made after the date of the primary
election.” The Committee argues that under Virginia law, primary

elections were held on June 12th (Attachment 2, p. 13), and

therefore the primary cut-off date should be June 12.
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The Republicans did not hold a primary for the 8th District
congressional office on June 12, however. As previously
explained, the convention date was an election for this
particular office. The Commission has already determined that in
situations where, consistent with state law, no primary is held,
"there can be no separate contribution limit with respect to that
(primary) election.®™ A.O. 1982-49. 1In fact, Virginia state law
prohibits primaries when a nominee is unopposed. Vir. Gen. Stat.
§ 24.1-175.

The Committee also argues that 11 C.F.R. § 100.2(c) (5)
should take precedence. "With respect to any major party
candidate...who is unopposed for nomination within his or her own
party, and who is certified to appear as that party's nominee in
the general election for the office sought, the primary election
is considered to have occurred on the date on which the primary
election was held by the candidate's party in that State." 1Id.

The May 19th Party convention was the election in this
particular case. Congressman Parris was unopposed at the
convention and was certified to appear as the party nominee in
the general election. The convention date is the primary date
under this regulation.

Finally, the Committee argues that even if the Commission
finds May 19, 1984, as the correct cut-off date, that the
Commission may not proceed against the Committee since it

reasonably relied on the erroneous instructions from Commission

staff (Attachment 2, p. 15).
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The Committee response includes an affidavit from the
Committee office manager stating that she was instructed by a
Commission staff member to use June 12, 1984, as the reporting
deadline (Attachment 2, p. 24). The Committee also cites
numerous cases involving errors by other Federal and local
agencies.

The Federal Election Commission, however, has never been
bound by information given out by staff. No opinion of an
advisory nature may be issued by the Commission or any of its
employees except in accordance with 2 U.S.C. § 437g. No advisory
opinion has been requested in this matter. Further, Commission
staff does not recollect giving specific instructions to the
Committee that it should use the June 12, 1984, date.

Accordingly there is reason to believe that Committee
reports incorrectly reported contributions received from May 19,
1984, to June 12, 1984, as primary contributions in violation of
11 C.F.R. § 104.14(d). There is no reason to believe a 2 U.S.C.
§ 441a contribution violation has occurred, even though the
May 19 date was incorrectly used. The Committee's July Quarterly
Report indicates no contribution violation and the Committee
response assures that no future contribution violation will
occur.

The Office of General Counsel, therefore, recommends that
the Commission find reason to believe a reporting violation has

occurred, but take no further action. The reason to believe

letters attached for the Commission's approval requires the

Committee to amend its report so as to designate the
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contributions received between May 19, 1984, and June 12, 1984,
as for the general election.
RECOMMENDAT ION

1. Find no reason to believe that the Parris for Congress
Committee and its treasurer, Wayne Codding, violated 2 U.S.C
§ 44l1a(f).

2. Find reason to believe that the Parris for Congress
Committee and its treasurer, Wayne Codding, violated 11
C.F.R. § 104.14(d), but take no further action.

3. Close the file.

(s

P 4. Approve the attached letters.

~N

O

(:'\

o ate

’ Associate Genepal Counsel
-

L Attachments:

-r 1) Complaint

b 2) Parris for Congress Committee's Response
P 3) Letter to Respondent

4) Letter to Complainant
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August 6, 1984

Ao
Craffl

i

Mr. Charles Steele

[}
]

General Counsel =7
Federal Election Commission

1325 K Street, N.W. 5
Washington, D.C. £
Dear Mr. Steele: Ej

This Complaint is filed by the Democratic Party of Virginia
("the Party") in connection with certain fundraising activities
by the Parris for Congress Committee, its Treasurer, and
Congressman Stan Parris, a candidate for reelection to the
House of Representatives in the Eighth District of Virginia.
The Party alleges, specifically, that the Parris-related .
respondents have violated § 434 of the Act, and related
regulations of the Federal Election Commission, 11 C.F.K.

§ 104.14(d), by raising and reporting as “"primary
contributions” funds which are properly reported as general
election contributions and chargeable to the Congressman's 1984
general election limit. The Party requests that the Commission
take prompt action to require these respondents to amend the
relevant reports and abide by the lawful limits.

FACTS

The facts of the matter are simple. On May 19, 1984,
Congressman Parris was nominated for reelection at a convention
held by the Republican Party. Under Virginia law, the party
holds, and has exercised, the authority to provide for
nomination through the act of such a convention. As a result
of the convention's decision to nominate Mr. Parris, he was not
required to stand for election in any primary election decided
by the voters of the state. In fact, there was no primary
election held by the Republican Party to nominate a candidate
for election to the Eighth District Congressional Seat.

The Democratic Party of Virginia, however, did hold a
primary, on June 12, 1984, to nominate a candidate to oppose
Mr. Parris for election to the House.
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Mr. Charles Steele
August 6, 1984
Page 2

According to reports of the Parris Committee, Mr. Parris
and that committee continued to raise funds treated as
“primary”-related from the day after the nominating convention
on May 20, 1984, through the date of the Democratic primary on
June 12, 1984. A total of $24,525.00 in such "primary"
contributions was raised in the post-Republican convention, but
pre-Democratic primary, period.

LAW

It is clear from the foregoing that, under the Federal
Election Campaign Act of 1971, as amended, 2 U.S.C. § 431, et
seq.., these post-convention fundraising activities were not
properly treated by respondents as related to the primary
election. 1In fact, monies raised in the May 20-June 12 period
were lawfully required to be reported as related to the general
election and subject to Mr. Parris' general election
limitations. As a result, the Parris Committee violated § 434
of the Act, including the requirement under Commission
regqulations that the committee and its treasurer be responsible
for accurate reports. 11 C.F.R. § 104.14(4).

Under the statute, of course, Mr. Parris and his committee
are legally authorized to accept contributions, subject to
appropriate limitations, in connection with particular
elections. 2 U.S.C. § 441a. Thus, multicandidate political
committees generally are entitled to contribute $5,000 to a
Congressional candidate's primary election, and another $5,000
to his or her general election. If any candidate, like
Mr. Parris, fails to receive funds from a multicandidate
committee contributor in the primary election period up to the
date of the primary, then he or she may only solicit funds
under the general election limit of $5,000.%*/

The regulations of the Commission make clear that the

*/ While contributions under the primary limit could be raised
after a convention or primary to retire a primary or
convention-related debt, the Parris reports reveal no such debt
which would justify the level of contributions raised in the
May 20-June 12 period.
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Mr. Charles Steele
August 6, 1984
Page 3

Republican convention of May 19, 1984, was the primary election
date for Mr. Parris. Thus, all contributions received after
that date were subject to-—and reportable under--general
election limitations. Under FEC regulatiomns,

A . . . convention of a political party is an
election if the . . . convention has the
authority to elect a nominee for federal
office on behalf of that party.

11 C.F.R. § 100.2(e). As the FEC has repeatedly held, the
"authority to nominate" is determined by reference to state law
and relevant political party rules. Advisory Opinions 1984-16,
1976-30, 1978-25, and 1976-58. 1In the State of Virginia, it is
beyond question that under applicable laws and party rules, the
convention of May 19, 1984 served as the primary election for
Mr. Parris--after which only the general election limit could
be used.

Thus, the contributions raised and reported by the Parris
respondents between May 20, 1984 and June 12, 1984 were not
primary election contributions, subject to the primary electlon
limits. Those contributions were general election
contributions, and reportable as such.

While this complaint requests remedial Commission action in
the form of amended reports, the issue raised here does not
solely concern the Act's disclosure requirements. In .addition,
the integrity of the contribution limitations is at issue. If
Mr. Parris and his committee are not required to treat the
May 20-June 12 funds raised as general election contributions,
then Mr. Parris will benefit from an illegally enlarged
contribution limitation for the general election. The funds
raised through June 12 may be counted toward the primary limit,
leaving the Committee and its candidate with a fresh, full
general election limitation of $5,000 from multicandidate
committee contributors and $1,000 from individual
contributors. If the law is enforced as a result of this
complaint, however, Mr. Parris will be forced to count each
contribution received from May 20 through June 12 toward the
general election limit, and those same contributors will only
be able to give additional funds up to the applicable $5,000 or
$1,000 general election ceiling.

-
>
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Mr. Charles Steele
August 6, 1984
Page 4

CONCLUS ION

For the foregoing reasons, the Party respectfully requests
that the Parris Committee be required to amend all relevant
reports to show contributions received over the period of
May 20, 1984 through June 12, 1984 as general election
contributions, and to otherwise comply with the lawful
contribution limitations under the FECA.

Respectfully submitted,

<;2—~:—- /9a-—~4Q'a~(,

2 m Humlicek

o Democratic Party of Virginia
701 E. Franklin #801

™~ Richmond, VA 23219

o (804) 644-1966

o

o

(@]

T Subscribed and Sworn to

2 before me this 6th day

1) of August, 1984.

A g

® u/

Notary PuBllc

My Commission Explres-
March 31, 1989
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DICKSTEIN, SHAPIRO & MORIN
2101 L STREET, N. w.
WASHINGTON, D.C. 20037

202 788-9700

TELEX: 8926808 DSM WSH NEW YORR OFFiCE
— $808 MADISON AVENUE
WRITER'S GINECT NUNSER NEW YORK, N.Y. 10022

September 24, 1984 R

HAND DELIVERED

Charles Steele, Esqg.
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C.
Re: MUR 1759

Dear Mr. Steele:

Your Office has asked our client, the Parris for Congress
Committee ("Committee") to respond to a complaint filed with the
Federal Election Commission ("Commission") by the Democratic

Party of Virginia ("Democrats") on or about August 6, 1984.1/

1/ There is every reason to believe that the Democrats'
complaint is more a political stunt than the product of a real
concern over the Parris Committee's technical compliance with the
Federal Election Campaign Act. Although the Democrats' complaint
implicates the interplay between the alleged technical violation
and the contribution limitations, the Democrats do not and cannot
claim any financial benefit to the Parris Committee. Further-

- more, notwithstanding the Commission's salutory policy of

pursuing compliance issues in nonpublic proceedings, the
Democrats appear to have delayed filing their complaint until
after they staged an elaborate press conference at which they
publicly aired their charges. This is an all-too-frequent
scenario which debases the complaint procedure as candidates try
to co-opt the processes of the Commission to serve partisan tac-
tical objectives. 1In this regard, we find it curious that the
purported source of this complaint is the Virginia Democratic
(Footnote Continued)
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Charles Steele, Esq.
September 24, 1984
Page 2

-

This letter constitutes the Committee's response to the

Democrats' complaint.

As we explained to the Commission staff on September 14,
1984, we have been conducting a thorough factual investigation of
the issues presented by the Democrats' complaint. The findings
of that investigation, which are summarized below, compel the
conclusion that the Democrats' complaint should be dismissed. We

base this conclusion on the following grounds.

b (21 The issue here involves the proper allocation of
unearmarked contributions to the general election.
While by no means a paradigm of clarity, the spe-
cific requlations governing this allocation autho-
rized the Committee's use of the June 12, 1984 date
as the watershed for the general election.

2. The construction of the regulations as reflected in
. the Committee's filings is.identical to the official
position taken by the Commission staff contemporane-
ously with the events in issue. This is no coinci-
dence. Our investigation has confirmed that the
Parris Committee was told by the Commission staff to
use the June 12th date in allocating contributions
to the general election and that the identical
representations were made to at least one other
Virginia Republican congressional campaign committee
which also selected its candidate in a May conven-
tion. This information was provided to these
Committees by individual(s) whom the Commission has

(Footnote Continued)

Party, rather than the Eighth District Democratic organization.
As this publicity stunt was obviously coordinated with the Eighth
District Democratic candidate, we look forward to seeing how the
Democrats will report their in-kind-contribution of resources in
publicizing their complaint. '
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Charles Steele, Esq.

September 24,

Page 3
3.
4.
S.
I. FACTS

1984

given both the actual and apparent authority to
provide authoritative positions regarding technical
compliance issues. The Commission, as recently as
September 21, 1984, reaffirmed these instructions by
agreeing that Virginia Republican Congressman Frank
Wolf could use the June 12th date, notwithstanding
his May 1984 nomination by convention.

As a matter of law, the Commission may not find a
violation of the Federal Election Campaign Act
("FECA") where, as here, the June 12th date was used
at the direction of the Commission.

As a matter of sound policy and judgment, the Com-
mission should not proceed in a matter where, as
here, its regulations are at best unclear, and a
political committee in good faith seeks clarifica-
tion of the Commission's position and acts in
reliance on the advice of those at the Commission
expressly entrusted with providing compliance advice
to the public. Even if the Commission now concludes
that a May cut-off date should have been used, the
Commission should not proceed to a "reason to
believe" finding which would, in essence, impose on
the public the duty to disregard an unequivocal

-instruction by the Commission staff.

Finally, even if the Commission concludes that the
Committee should have used the May 19th convention
date as its cut-off, this technical error, which has
had absolutely no effect on the Committee's
adherence to the contribution limitations imposed by
FECA, warrants no further action by the Commission.

During the spring of 1984, Congressman Stan Parris an-

nounced his candidacy for reelection and began campaigning for

the Republican nomination from the Eighth Congressional District

in Northern Virginia. Congressman Parris was in fact nominated
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Charles Steele, Esqg.
September 24, 1984
Page 4

at a District Republican Convention, held on May 19th. He faced
no opposition. At all relevant times, the Parris for Congress
Committee has been the candidate's authorized political com-

mittee.

Prior to the May convention, in early May 1984, the
Committee's office manager, Joy G. Phillips, received a call from
a representative of an unaffiliated political committee in
Richmond. Mrs. Phillips was told that the Federal Election
Commission had advised at least one other Republican
congressional campaign committee in Virginia that unearmarked
contributions received prior to June 12, 1984 -- the date fixed
by Virginia law for primaries held by both major parties -~
should be reported as "primary" election contributions rather
than general election contributions, nofwithstgnding the fact
that Republican candidates were actually selected at conventions

held in May.

As Mrs. Phillips (as well as others at the Committee, in-
cluding the campaign manager, Fred E. Allen) had previously
understcod that the Pafty convention on May 19, 1984 constituted
the demarcation point for allocation purposes, she promptly
contacted the Commission. The person with whom Mrs. Phillips

spoke at the Commission informed her that June 12, 1984 was the

proper cut-off date because that was the date designated under




8404049072029

Charles Steele, Esqg.
September 24, 1984
Page 5

Virginia law for all political parti;Q to.hoid their primary
elections.gl Mrs. Phillips specifically informed the staff
member that the Republican party would nominate Congressman
Parris by convention on May 19, 1984, rather than in the state's
primary election. The Commission staff member promised to
confirm the proper cut-off date for Mrs. Phillips with his
superiors. He called Mrs. Phillips back several minutes later
and confirmed to her that the proper cut-off date for reporting

"primary" contributions was June 12, 1984.

Mrs. Phillips then informed Mr. Allen, the campaign
manager for the Committee, of the Commission's position. Mr.
Allen, recalling that he had seen something on this issue in a
recent Commission publication, consulted the February 1984 issue
of The Record, Volume 10, Number 2. This issue purported to list
the "primary" reporting and cut-off dates for the various states.
At page three, the Commission used (without any qualification) a
single cut-off date of June 12, 1984 for Virginia. Based on the
Commission's instructions to Mrs. Phillips, as confirmed by the

information contained in The Record, Mr. Allen told Mrs. Phillips

2/ Mrs. Phillips does not have contemporaneous notes of this
conversation and is unable to identify the staff member with whom
she spoke. Our investigation reveals that the individual

Mrs. Phillips probably spoke to was Greg Swanson. See p. 6,
infra.
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Charles Steele, Esq.
September 24, 1984
Page 6

to allocate all unearmarked contributions to the Committee re-

ceived before June 12, 1984 as "primary" contributions.Y

The notarized affidavits of Mrs. Phillips and Mr. Allen
are attached to this submission as Exhibits A and B, respec-
tively. A copy of the February 1984 issue of The Record is
attached hereto as Exhibit C.

Our investigation not only corroborates the testimony that
the Committee was instructed by the Commission to use the
June 12th date, but it also has established that this instruction
was given to at least one other Virginia Republican campaign
committee. Specifically, during the last week of April 1984,
Greg Swanson of the Commission's public information staff&/ gave

the identical instruction (to use the June 12th date) to a

Arepresentative of another Virginia Republican congressional

campaign committee. The representative of this other committee

3/ It should be noted that the Commission reporting forms filed
by the Committee require political committees to allocate
contributions between "primary" and "general" elections by
checking the appropriate box.

4/ Mr. Swanson apparently is a staff member specifically
designated to handle inquiries about Virginia. Mrs. Phillips
cannot recall the name of the person she spoke to about the
proper cut-off date for reporting "primary" contributions in
Virginia. Mrs. Phillips does remember, however, that the staff
member who handled her inquiry was male.
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Charles Steele, Esq.
September 24, 1984
Page 7

has confirmed to us that she too specifically told Mr. Swanson
that her candidate would be nominated by convention in May and
asked whether this fact would affect Mr. Swanson's instruction to
use the June 12th date. When the committee representative told
Mr. Swanson that she intended to rely on this instruction and
pressed for some assurance that she was in fact receiving an
interpretation of the Commission's regulations which the Commis-
sion would stand behind, Mr. Swanson assured her that he would
confirm his instructions with his superiors. He subsequently
called back, and confirmed his instruction to use the June 12,

1984 date (the primary election date set by Virginia law).é/

In a related context, we are advised that on September'21,
1884 the Commission officially took the same position in re-
solving questions regarding Congressman-frank Wolf's authorized
committee. Even though Congressman Wolf was nominated at a May
convention by the Republican Party in the Tenth Congressional
District, the Commission permitted him to use June 12th as the

cut-off date for "primary" contributions.

5/ We have reason to believe that yet another Virginia
Republican congressional campaign committee was informed by a
staff member of the Commission, possibly Mr. Swanson, that the
proper cut-off date for reporting "primary" contributions was
June 12, 1984, the date set by Virginia law as the date for
holding primary elections.
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Charles Steele, Esqg.
September 24, 1984
Page 8

During the period between Ma§”19, i984 (the date on which
Mr. Parris was nominated by the Republican Party) and June 12,
1984 (the Virginia primary election date), .the Parris Committee
received contributions totalling only $24,525. Based on the
Commission's instructions, these unearmarked contributions were

allocated to the "primary" on reports filed with the Commission.

Regardless of how this allocation issue is resolved, the
Committee will still be in compliance with the contribution
limitations provisions of the FECA. The overwhelming majority of
contributions received in this period were in the $10 to $25
range, reflecting the same pattern of contributions received
throughout Congressman Parris' campaign. The use of the
June 12th date was neither intended to nor did it result in the

Committee obtaining any financial or tactical advantage.
) ARGUMENT

A. The Committee's Use of the Primary Date as the
Cut-off Date for Reporting "Primary" Contributions
Was Proper and Supported By the Requlations

The Committee's use of the Virginia primary election date
as the cut-off for reporting "primary" contributions was correct

and is supported by the Commission's regulations relating to

contributions and expenditure limitations.
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The focus of the regulntions';t 1s§ué is the enforcement
of the contribution limitation provisions of the FECA, 2 U.S.C.
§ 441b, which provide for a $1,000 limit per person (or $5,000
limit for multi-candidate committees) "to any candidate, his or
her authorized political committees or agents with respect to any
election to Federal office . . ." 11 C.F.R. § 110.1(a)(l). "with
respect to any election" is clarified in the Commission's
regulations as follows:

(ii) 'in the case of a contribution not des-
ignated in writing for a particular election
(A) for a primary election, caucus or
convention, if made on or before the elec-
tion, caucus or convention, or

(B) for a general election if made after
the date of the primary election.

11 C.F.R. § 110.1(a)(2) (emphasis added).

These regulations make it clear that contributions that
are not designated for a particular election are to be allocated

to the general election if they are "made after the date of the

primary election." Id. Under Virginia law, primary elections

were held on June 12th. The Committee therefore correctly al-
located "primary" contributions to the period prior to Virginia's

primary election date and general election contributions to the

period after Virginia's primary election date.




¥

840404907

Charles Steele, Esqg.
September 24, 1984
Page 10

In its complaint, the Democrats remarkably ignore
Section 110.1(a)(2) and instead rely on part of a regulation in
the general definitions section of the Commission's regulations
to attack the Committee's use of the June 12th primary date as
the cut-off for reporting "primary" contributions. The part
relied on by the Democrats provides that "[a] caucus or
convention of a political party is an election if the caucus or
convention has the authority to select a nominee for federal
office on behalf of that party." 11 C.F.R. § 100.2(e). At most,
this general definition creates needless confusion. .
Significantly, however, the Democrats failed to consider an
earlier part of the very same regulation which provides that:

With respect to any major party candi-

date . . . who is unopposed .for nomination
within his or her own party, and who is cer-
tified to appear as that party's nominee in
the general election for the office sought,
the primary election is considered to have
occurred on the date on which the primary

election was held by the candidate's party in
that State.

11 C.F.R. § 100.2(c)(5).

As the Democrats are well aware, Congressman Parris ran unopposed
as a candidate for nomination within his party. The Commonwealth

of Virginia legally fixed June 12th as the primary election date

for both the Democratic and Republican parties. The Parris
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Committee's use of that date is therefore-squarely authorized by

the regulations.

The Democrats' failure to address the portion of these
requlations specifically relating to the allocation of campaign
contributions is explainable only in the context of their
partisan attempt to discredit the Committee and Congressman Stan

Parris; for it is clear that these specific portions of the

Lo
J

regulations take precedence over the general definitions.

B. The Commission, As a Matter of Law, May
Not Proceed Against the Committee Which
Reasonably Relied On the Commission's
Instructions to Use the June 12th Cut-off
Date

The correctness of the position taken by the Committee is
- buttressed by the instructions given bY the Commission staff.

The evidence clearly establishes that the Commission staff

8472974049071

informed at least two Virginia Republican congressional campaign
committees that the proper cut-off date for reporting "primary"
contributions in the Commonwealth of Virginia was the June 1l2th
primary date set by Virginia law, despite the fact that the
Republican candidates would be nominated by convention prior to

the primary date. In view of the Commission's previous

instructions, the Commission now should consider itself precluded
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from claiming that the only proper cut-off date for reporting

"primary" contributions was the May convention date.

In the event that the Commission now decides to reverse
its position and determines that the proper cut-off date for
reporting "primary" contributions was the May convention date, as
a matter of fairness, the Commission should not take any action
against the Committee. Based on the undisputed evidence
presented by the Committee, the Committee's conduct was
precipitated by the Commission's own actions. In fact, but for
the instructions of the Commission's staff, the Committee would
not have used the June 12th primary date. Following the
instructions of the Commission should not be branded a violation

of the FECA.

It ié clear that the Commissioﬁ'is precluded from taking
any action against the Committee based on the Committee's use of
June 12th as the cut-off date for reporting "primary"
contributions when the Committee's use of the June 12th date is
based solely on the advice of and position taken by the

Commission.

It is well established as a matter of law that the federal
government is subject to the equitable doctrine of estoppel. 1In

this Circuit alone, see Waters v. Peterson, 161 U.S. App. D.C.

265, 271-272, 495 F.2d4 91, 97-98 (1973); Seaton v. Texas Co., 103

I
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U.S. App. D.C. 163, 256 F.2d 718 (1958); International

Engineering Co. v. Richardson, 367 F. Supp. 640, 655-656 (D.D.C.

1973) (Richey, J.), rev'd on other grounds, 167 U.S. App. D.C.

396, 512 F.2d 573 (1975), cert. denied sub nom. International

Engineering Co. v. Rumsfeld, 423 U.S. 1048 (1976). Indeed, the

doctrine has been found to apply not only to the departments and

agencies of the Executive Branch as in the International Engi-

neering Co. case (Defense Department), but also to the Congress

of the United States, as Judge Barrington Parker held in

Washington Activity Group v. White, 342 F. Supp. 847, 852 (D.D.C.

1971), aff'd 156 U.S. App. D.C. 201, 479 F.2d 922 (1973).

The principle of equitable estoppel has been applied to
government agencies to prevent unfair results in cases where
there has been reliance on the actions.br advice of such

agencies. See, e.g., Hoeber v. District of Columbia

Redevelopment Land Agency, 483 F.Supp 1356 (D.D.C. 1980), aff'd,

217 U.S. App. D.C. 360, 672 F.2d 894 (1981) and aff'd, L'Enfant

Plaza Properties, Inc. v. District of Columbia Redevelopment Land

Agency, 217 U.S. App. D.C. 361, 672 F.2d 895 (198l) (agency was
estopped by equitable principles from modifying its prior
interpretation of certain provisions of the District of Columbia
Redevelopment Act of 1945 ééainst landowners and lessees who

relied on the agency's interpretation); Coty v. Harris, 495

F.Supp 452 (W.D. Va. 1980) (government was estopped from denying
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applicant's entitlement to divorced mother's benefits since
social security field representative had mistakenly informed
applicant that she was not eligible for aﬁy benefits on her own).
See also United States v. Wharton, 514 F.2d 406 (9th Cir. 1975)

(government was.estopped from claiming ownership of land where it
misrepresented to a citizen that there was no way he could secure
ownership, when in fact it was still possible for the citizen to
gain title by filing a new desert-entry application); United

States v. Lazy FC Ranch, 481 F.2d 985 (9th Cir. 1973) (government

was barred from requiring farmers to repay funds acquired from
Department of Agriculture in excess of maximum permitted by

regulation where farmers relied on erroneous government advice).

Numerous other agencies of thg federal government,
entrusted with duties analogous to those of the Commission, have

also been found to be subject to estoppel. See, e.g., Schuster

v. C.I.R., 312 F.24 311, 318 (9th Cir. 1962) (Internal Revenue

Service)ﬁ/; Sun Il Yoo v. Immigration and Naturalization

6/ While the Ninth Circuit in Schuster recognized a limited
estoppel defense, it subsequently relied on that holding in
support of its statement that "[t]lhis court has . . . permitted
the estoppel defense against the government where basic notions
of fairness required us to do so."™ United States v. Lazy FC
Ranch, supra, 481 F.2d 989 (1973). The Ninth Circuit, as with
the District of Columbia Circuit, has shown no reluctance to
recognize the vitality of the principles of estoppel as a defense
(Footnote Continued)

Y
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Service, 534 F.2d 1325, 1329 (9th Cir. 1976, and Villena v.

Immigration and Naturalization Service, 622 F.2d 1352, 1361 (9th

Cir. 1980) (Immigration and Naturalization Service); United
States v. Fox Lake State Bank, 366 F.2d 962, 966 (7th Cir. 1966)

(FHA); Southwestern Bell Tel. Co. v. N.L.R.B., 667 F.2d 470,

475-476 (S5th Cir 1982) (N.L.R.B.); Oil Shale Corp. v. Mortomn, 370

F. Supp. 108, 127 (D. Colo. 1973) and Shell 0il Co. v. Kleppe,

426 F. Supp. 894, 902 (D. Colo. 1977) (Department of Interior).
See also Service v. Dulles, 354 U.S. 363 (1957); Vitarelli wv.

Seaton, 359 U.S. 535 (1959); United States ex rel. Accardi v.

Shaughnessy, 347 U.S. 260, 268 (1954); cf. United States v.

Heffner, 420 F.2d 809, 811 (4th Cir. 1969) ("An agency of the
government must scrupulously observe rules, regulations or
procedures which it has established. When it fails to do so, its

action cannot stand and courts will strike it‘down.“).Z/

(Footnote Continued)

against the inconstancy of the bureaucracy. See, e.g., Brandt v.
Hickel, 427 F.2d 53 (9th Cir. 1970); United States v.
Georgia-Pacific Co. 421 F.2d 92 (9th Cir. 1970).

7/ See also SEC v. Sorg Printing Co., Inc., [1974-1975 Transfer
Binder] Fed. Sec. L. Rep. (CCH) ¥ 95,034 at 97,612 (S.D.N.Y.
1975). Summary judgment was granted in favor of the defendant
after the court engaged in a lengthy recitation of the manner in
which SEC had conducted its "investigation" of that company.
While the court did not invoke the term estoppel, it is readily
apparent that the SEC's [mis]conduct substantially affected the
court's refusal to grant it a preliminary injunction and,
instead, to grant summary judgment in favor of the defendant. SEC
v. Sorg Printing Co., Inc., supra, at 97,614-97,615.
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In this matter, the Committee-}eli;d bn the opinion pro-
vided to it by the Commission's staff member that the proper
cut-off date for reporting "primary" contributions was the
June 12th primary date, and not the May 19th convention date. By
making this matter an enforcement action, the Commission would be
putting itself in the untenable position of argquing to a court
that the Committee violated the FECA by following the advice of
the Commission's staff. Such a Kafkaesque scenario ill befits
any agency, let alone one entrusted with the sensitive
responsibility of policing federal election contests. The
Commission should now dismiss this complaint against the
Committee at the very least on the grounds that the Commission is
precluded from bringing an action against the Committee which
followed the instructions of the Commission on a technicial

éompliance issue.

Further, the Commission should not elevate this matter to
an enforcement action since the law precludes the Commission from
taking a position against the Committee contrary to the position
that the Commission previously took with the Committee. The
Commission must take responsibility for the fact that its
instruction to the Committee was the "but for" cause of the
Committee's actions. The Constitution prohibits other law

enforcement agencies from misleading individuals and inducing

them to take a course of action which the agencies later may
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claim violates a statute or regulation. See Sorrells v. United

States, 287 U.S. 435, 442 (1932); Raley v. Ohio, 360 U.S. 423,

438 (1959); United States v. Laub, 385 U.S. 475, 487 (1967).

Likewise, it is impermissible for the Commission to induce polit-
ical committees to obtain answers to filing questions from it and
then turn around and subject those who rely on such instruction

to a full-blown investigation or enforcement action by the

X Commission.¥

e Subjecting the Committee to an investigation or

:; enforcement action on these facts is especially inappropriate

o since there are no contribution limitations issues presented.

o

()

I

&

<< 8/ In the worst case, the Committee's reporting of contributions
@ after the May convention date and before the June primary date

can be viewed as a mistake. We fail to see why this has risen to
the level of an MUR. Historically the Commission has not had any
hesitation in dismissing complaints filed to exploit mere tech-
nical mistakes where, as here, there are no contribution limita-
tions issues. Such alleged technical mistakes are routinely
handled by the Commission's audit staff. This matter is
especially inappropriate for enforcement because there are no
allegations that any of the reporting with respect to dollar
amounts, dates of contributions or names of contriputors have
been reported inaccurately or falsified. The allegations relate
solely to the designation of funds received after May 19th and
before June 12th as primary contributions in the box provided on
Commission reporting forms.
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CONCLUSION

The Commission should find that the Committee correctly
interpreted the regulations by using the June 12th primary date
as the appropriate cut-off date for reporting "primary" contribu-
tions. The Committee's use of June 1l2th is supported by the

regulations as well as by the actions of the Commission.

The Committee therefore respectfully requests that the
Commission find that the appropriate cut-off date for "primary"
contributions is June 12, 1984, the primary date designated by
the law of the Commonwealth of Virginia,g/ as explained to the
Committee by the Commission in early May 1984 and as represented

by the Commission in its February issue of The Record, and on

which the Committee has relied. However, even if the Commission
now reverses its position and determines that the appropriate

cut-off date for reporting "primary" contributions was May 19,

9/ Further, as a matter of fairness, the Commission should
consider amending the regulations to provide one primary date for
all major parties in a particular state. 1In this instance, if
the Commission finds that the proper cut-off date for reporting
primary contributions received by the Committee was the May
convention date, the Democrats will have obtained a tactical and
strategic advantage, in the form of several weeks of additional
time to raise funds to be allocated to the primary election.
This, of course, is in addition to the advantage obtained by the
Democrats' crass exploitation of the filing of their complaint
against the Committee.

22
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1984, the Commission should nevertheless find that the Committee
did not violate the FECA and dismiss the complaint for the rea-

sons discussed above.
Respectfully submitted,

DICKSTEIN, SHAPIRO & MORIN

‘-&%’3‘ ‘SDi;o{% ﬁ HAH

Amy ossman Ap ate

2 3

Attorneys for Parris for
Attachments Congress

cc: Andrew Maikovich, Esq.

84’}404?07
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Exhibit A

Federal Election Commission

-

In Re: Complaint of the
" Democrat Party
of Virginia

MUR 1759

et Sl e et N

Affidavit of Joy G. Phillips

I, Joy G. Phillips being first duly sworn, depose and
say that:

1. 1 was Office Manager for the Parris for Congress
Committee, the authorized election committee of
Congressman Stan Parris, from July 15, 1982
to July 15, 1984.

2. In my capacity as Office Manager for the Parris for
Congress Committee I was responsible for recording
all campaign contributions made to the Committee
and for preparing all reports made to the Federal
Election Commission as required by law.

3. On or about May 1, 1984, I received a telephone
call from the representative of a Political
Action Committee in Richmond, Virginia inquiring
as to the cut-off date for primary cycle contributions
to the Parris for Congress Committee. He had
been informed by our Campaign Manager, Fred E Allen,
that the date was May 19, 1984, the date on which
the Eighth District Republican Party Convention
would nominate Congressman Parris for re-election.
The caller questioned the accuracy of this and
stated his belief that the correct date was
June 12, 1984, the date designated under law by
the Commonwealth of Virginia for political parties
to hold 1984 primary elections.

4. On that same day, I called the Federal Election
Commission. I am unable to recall the name of the
person I spoke with at the Commission. I asKed
him to advise me as to the cut-off date for federal
reporting purposes of primary cycle contributions

2y




to the Parris for Congress Committee in the

Eighth District of Virginia. I was advised

that June 12, 1984 was our cut-off date because
that was the date designated under law by the
Commonwealth of Virginia for political parties

to hold primary elections. I questioned whether this
was still correct if we nominated Congressman
Parris by convention rather than by primary
election. I received a promise that the |
information would be confirmed after investigation.
A few minutes later, he called to confirm that the
cut-off date for the Parris for Congress Committee
was June 12, 1984 notwithstanding the fact

that Congressman Parris would be nominated by con-
vention on May 19, 1984.

S. 1 informed the Campaign Manager for the Parris for

Congress Committee of my conversation with the

Federal Election Commission. After consulting

a publication put out by the Federal Election
| Ko Commission, he instructed me to report all
contributions to the Parris for Congress Committee
received before June 12, 1984 as primary cycle
contributions.

Respectfully submitted,

y @ Phillips
322 Neville Court .
Alexandria, Va. 22310
971-7417 (H)

8404049072

Subscribed and sworn to
before me this 30th day
of August, 1984.

Loty Rate.

Notary Public

My commission expires:

Mook & 1585
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In Re: Complaint of the
Democrat Party
of Virginia

'MUR 1759

et el o ot Nt S

Affidavit of Fred E. Allen

I, Fred E. Allen, being first duly sworn, depose
~and say that:

1. I am Campaign Manager for the Parris for Congress
- Committee, the authorized election committee of
Congressman Stan Parris, and I have held this position
since October 1983.

2. In my capacity as Campaign Manager for the Parris for
Congress Committeee I am responsible for overseeing
the preparation of all reports made to the Federal
Election Commission.

3. After I approve a report for filing, Wayne Codding,
Treasurer of the Parris for Congress Committee,
reviews and signs the report and files it.

4., On or about April 25, 1984, the Parris for Congress
Committee held a meeting with a number of representatives
from various Political Action Committees. At this
meeting I announced that the cut-off date for federal
reporting purposes of primary cycle contributions
to the Parris for Congress Committee was May 19,

1984, the date on which the Eighth District Republican
Party Convention would nominate Congressman Parris
for re-election.

5. On or about May 1, 1984, Joy G. Phillips, Office
Manager for the Parris for Congress Committee,
informed me that she had spoken with an attorney.
for the Federal Election Commission who had told
her that the correct cut-off date for reporting
primary cycle contributions to the Parris for
Congress Committee was June 12, 1984, the date desig-
nated under law by the Commonwealth of Virginia
for political parties to hold 1984 primary elections.

6. 1 consulted the February 1984 issue of The Record,

P
i\
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Subscribed and sworn to
before me this 29th day
of August, 1984.

Volume 10, Number 2, a monthly publication by the
Federal Election Commission. This issue contained the
reporting dates for primary cycle.contributions to
federal election campaigns. The date listed for
Virginia was June 12, 1984,

Based on the information provided both over the
phone and in The Record by ¢he Federal Election
Commission, I instructed our Office Manager to
report all contributions to the Parris for

Congress Committee received before June 12, 1984 as

primary cycle contributions.

" Respectfully submitted,

Gl Ut

Fred E. Allen

6806 Quebec Court
Springfield, Va. 22152
644-9465 (H)

644-0350 (0)

Sl Bl _

Notary Public

My commission expires:

J

roardecs , /72

J
~J
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February 1984

Volume 10, Number 2

SPECIAL ELECTIONS

-

~ REPORTS

SPECIAL ELECTIONS IN WISCONSIN

On Pebruary 21, Wisconsin will hold a special
primery election in its 4th Congressional District
to nominate candidates for the House seat left
vacant by the death of Clement J. Zablocki. A
special general election will be held on April 3.

The principal campaign committees of candidates
participating in these special elections must file
the appropriate pre- and post-election reports.
All other political committees which support can-
didetes in the special elections (and which do not
repcert on a monthly basis) must also follow the
reporting schedule detailed below. (Quarterly re-
ports must also be filed, as appropriate.)

Closing

Date of Mailing Filing
Report Books Date Date
Pre-primery 2/1/84 2/6/84 2/9/84
Pre-genercl 3/14/84 3/19/84 3/22/84
Prit-genaral  4/23°84  5/3/84  5,3/84

The FEC will send notices on reporting require-
ments and filing dates to individuals known to be
actively pursuing election to this House seat. All
cther committees supporting candidates in the
special elections should contact the Commission
for more information on required reports. Call
202/523-4068 or toll free 800/424-9530.

P ARY ELECTION REPORTS

DUE IN 1984

__ The chart on the following pages provides
filing dates for primary election reports due

during 1984. Note, however, that primary election
dates are subject to change,

During 1984, reporting forms and additional infor-
mation will be sent to all registered committees.
Questions and requests for additional forms should
be addressed to the Oftice of Public Communica-
tions, Federal Election Commission, 1325 K
Street, N.W., Washington, D.C. 20463; or call
202/523-4068 or toll free 800/424-9530.

continued on pp. 2-3
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PRIMARY ELECTION REPORTS

CONGRESSIONAL

Date of

State or Territory Election

* Alabama
Runof{

* Alaska

s s American Samoa

Arizona

* Arkansas
Runof{

California
sColorado

Connecticut
*Delaware

Florida
Runoff

*Georgia
Runoff

**Guam
Hewalii
*ldaho

* *Illinois

Indiena
*lowa
*Kansas
* Kentucky

: uJuibihna
Runof{

*Maine
Maryland '
* Massachusetts
*Michigan
*Minnesota

* Mississippi
Runoff

Missouri

September 4
September 25

August 28
November 6
September 11

May 29
June 12

June §
September 11
September 11
September 8

September 4
October 2

August 14
September 4

September 1
September 22
May 22
March 20
May 8

June §
August 7
August 28

Septeriber 23
November 6

June 12

May 8
September 18
August 7
September 11

June 5
June 26

August 7

12-Day Pre-Eection Report

Closing Date
of Books

August 1§
September 5

August 8
October 17
August 22

May 9
May 23

May 16

August 22
August 22
August 18

August 15
September 12

July 25
August 15

August 12
September 2
May 2
February 29
April 18
May 16

July 18
August 8

Septeriter ©
October 17

Mey 23 :
April 18
August 29
July 18
August 22

Mey 16
June 6

July 18

Mealling Date (if
sent by

or certified mail)

August 20

‘September 10

August 13
Octodber 22
August 27

May 14
May 28

May 2]

August 27
August 27
August 24

August 20
September 17

July 30
August 20

August 17
September 7
May 7
March §
April 23
May 21

July 23
August 13

S2ptamber la
October 22

May 28
April 23
September 3
July 23
August 27

May 21
June 11

July 23

Filing
Date

" August 23

September 13
August 16
October 25

August 30

May 17
May 31

May 24
August 30

. August 30

August 27

August 23
September 20

August 2
August 23

August 20
September 10
May 10
Marech 8
April 26

Mey 24

July 26

August 16

" SerteTtter1”.

October 25
May 31
April 26
September 6
July 26
August 30

May 24
June 14

July 26

*States holding Senate elections.

** The District of Columbia and the U.S. territories of American Samog, Guam and the Virgin Islands
will each hold an election for Delegate to the U.S. House of Representatives. Puerte Rico will hold an

election for Resident Commissi
Rico's election will be selected through

k2

oner to the U.S. House of Representatives. Candidates running in Puerto
party conventions rather than primaries.

)
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PRIMARY ELECTION REPORTS

12-Day Pre-Eoction Report

CONGRESSIONAL
Mailing Date (if
Date of Closing Date sent by registered Plling
State or Territory Election of Books or certified mail) Date
*Montana June $ May 16 May 21 May 24
* Nebraska May 15 April 25 " April 30 May 3
Nevada September 4 August 15 August 20 August 23
*New Hampshire  September 11 August 22 August 27 August 30
* New Jersey June 5 May 16 3 May 21 M.j 24
*New Mexico June 5 May 16 May 21 May 24
New York September 11 August 22 August 27 August 30
*North Carolina May 8 April 18 April 23 April zé
Runoff June $ May 16 May 21 May 24
North Dakota June 12 May 23 May 28 May 31
Ohio May 8 April 18 April 23 April 26
L 3
o mnsie SRS August 29 September 3 September 6
o *Oregon May 1§ April 25 April 30 May 3
Pennsylvania April 10 March 21 March 26 March 29
~ * Rhode Island September 11 August 22 August 27 August 30
Y *South Carolina June 12 May 23 May 28 May 31
= Runoff June 26 June 6 June 1] June 14
=South Dakota June $ May 16 May 21 May 24
~ *Tennessee August 2 July 13 July 18 July 21
(@] * Texas May $ April 15 April 20 April 23
Runoff June 2 May 13 May 18 May 21
& Utsah _August 2] August 1 August 6 August 9
c Ve.mont September 11 August 22 August 27 - August 30
T * *Virgin Islands September 11 August 22 August 27 August 30
< *Virginia June 12 May 23 May 28 May 31
Washington September 18 August 29 September 3 September 6
* *Washington, D.C. May 1 April 11 Apri] 16 April 19
* West Virginia June 5 May 16 May 2] May 24
Wisconsin September 11 August 22 August 27 August 30
*Wyoming September 11 August 22 August 27 August 30

*States holding Senate elections.

**The District of Columbia and the U.S. territories of American Samoa, Guam and the Virgin Islands
will each hold an election for Delegate to the U.S. House of Representatives. Puerto Rico will hold an

election for Resident Commissioner to the U.S. House of Representatives. Candidates running in Puerto
Rico's election will be selected through party conventions rather than primaries.
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ADVISORY OPINIONS

ADVISORY OPINION REQUESTS
The following chart lists recent requests for
advisory opinions (AORs). The full text of each
AOR is available to the public in the Commis-
gion's Office of Public Records.
AOR Subject
1983-45 Individual's eligibility for primary
matching funds as political party's Presi-
dential candidate; matchability of con-
tributions. (Date made public: December
14, 1983; Length: 3 pages, plus 2-page
: supplement)

1983-46 Affiliation of state membership associa-
tions and their PACs with national mem-
bershipship association and its PAC;
state associations' financing of national
PAC fundraising activities. (Date made
public: December 23, 1983; Length: 2
pages, plus 17-page supplement)

1683-47 Individual's eligibility for primary
matching funds as Presidential candidate
of political party. (Dete made public:
December 23, 1983; Length: 9 pages,
plus 33-page supplement)

1983-48 PAC formed by cable t.v. corporation;
PAC's solicitetion of personnel of part-
nerships affiliated with corporation.
(Date made public: December 28, 1983;
Length: 5 pages, plus 6-page supplement)

1984-1 Disposition of deceased Congressman's

campaign funds; refund of contribution

received after his death. (Date made
public: January 5, 1984; Length: 1 page)

Candidate's use of contributor informa-
tion contained in report filed by unau-
thorized candidate committee using his
neme. (Date made public: January 9,
1984; Length: 1 page)

1984-2

1984-3 Indjvidual's use of political trust fund to
retire debts of his 1980 Presidential
campaign. (Date made public: January
17, 1984; Length: 3 pages, plus 12-page

supplement) A

ALTERNATE D;SI'HON

OF ADVISORY OPINION REQUEST

-- AOR 1983-36 (Services provided to Presiden-
tial candidate by individual who previously
helped unauthorized committee make inde-
pendent expenditures on behalf of the same
candidate.) In a letter issued on January 20,

. 1984, the General Counsel informed the re-
quester that the Commission had determined
that the situation presented in the request
was hypothetical and therefore did not quali-

fv as en advisory opinion request. 2 U.S.C.
. $437f and 11 CFR 112.1(b). e

ADVISORY OPINIONS: SUMMARIES .

An Advisory Opinion (AO) issued by the Com-
mission provides guidance with regard to the
specific situation described in .the AOR. Any
qualified person who has requested an AO and
acts in accordance with the opinion will not be
subject to any sanctions under the Act. Other
persons may rely on the opinion if they are
involved in a specific activity which is indistin-
guisheble in all material aspects from the activity
discussed in the AO. Those seeking guidance for
their own activity, however, should consult the
full text of an AO and not relv only on the
summary given here.

AO 1983-25: Reporting and Recordkeeping
Requirements for Media Costs
Paid by Publicly Funded
Presidential Campaign
Mondale for President, Inc. (the Committee) may
report its peyments to a media consulting firm as
exnend:tures without heving to itemize separately
the f{irm's payments to other persons for services

- and goods used in the performence of its contract

with the Committee. Consultants '84, Inc. will
hancle the predominate portion of the Commit-
tee's media campaign during the primaries (e.g.,
media production and the purchase of television
and radio time and newspaper space).

In disclosing the payments as opereting expendi-
tures, the Committee must provide an adequate
description of their purpose as, for example, "me-
dia buy™ or "media production” expenses. (For full
reporting requirements, see 2 U.S.C. §434(bX3XA)
end 11 CFR 104.3(b).)

To {ulfill its recordkeeping requirements, the
Committee must retain the media f{irm's invoices
and the canceled checks issued to the firm in
payment of the Committee's bills. Under the
terms of the contract, the media firm, in turn,
has &greed to maintain, end make available for
audit, records of all production and placement

S
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costs billed to the Committee. See 11 CFR-
9033.1(bX1).

The Commission based its approval of these re-

porting and recordkeeping procedures on the as-

sumption that Consultants '84 is a vendor of
media services. In support of this view, the Com-
mission cited the following facts:

-- The media firm had a legal existence sepa-
rate and distinct from the Committee; its
principals were not members of the Mondale
campaign staff.

-- The Committee was conducting arms-length
contract negotiations with the media firm.

-- The media firm expected to have three or
four other campaign media contracts as well
as contracts with businesses; the Committee
had no interest in these contracts.

Commissioner Frank P. Reiche filed a dissent
with which Commissioner Thomas E. Harris con-
curred. Commissioners Joan D. Aikens, Lee Ann
Hliott, Danny L. McDonald and John Warren
McGarry filed a response to the dissent. (Date
issued: December 22, 1983; Length: 13 pages,
including dissent and response)

AO 1983-38: PAC Information Article
Published in Company Newsletter

E.l. du Pont de Nemours and Company (Dupont)
mey publish an article announcing the organiza-
tion of its separate segregated fund, the DuPont
Good Government Fund (the fund), in a company
newspaper distributed only to DuPont employvees
end retirees. DuPont's erticle (two versions pro-
posed) would not be considered an improper solici-
tetion of the company's nonsolicitable personnel
(i.e, c:aplryees ~who are nct stockhelders or ex-
ecutive or administrative personnel) because the
article does not praise employees for making
contributions, encourage their participation in the
fund or facilitate the making of contributions to
the fund. Neither does the article inform readers
that DuPont will accept unsolicited contributions
from nonsolicitable persons. Rather, the article
provides only factual information about the fund
end the legal requirements that apply to its
activities. See also AOs 1979-66, 1980-65 and
1982-65. (Date issued: December 16, 1983;
Length: 3 pages)
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AO 1983-40: PAC Punding of Nonpolitical
Ad for Senator

Campaign America, a multicandidate litical
committee of which Senator Robert Dole (R-Kan-
sas) is the honorary chairman, may pay for an
advertisement on Senator Dole's behalf, which
will appear in a statewide directory of Republican
elected officials. (The Kansas Republican Party
will publish the directory during 1984.) Campaign
America's payments for the ad will not be con-
sidered a contribution to Senator Dole's 1986
reelection campaign because the ad is intended to
support Senator Dole's activities as a federal
officeholder rather than to influence his reelec-
tion campaign. The ad will include a "non-politi-
cal" greeting from Senator Dole, his picture and a
listing of his Senate offices in Kansas. Moreover,
the ad will identify Senator Dole as an incumbent
rather than as a candidate. 2 U.S.C. §439a; 11
CFR 113.1 ard 113.2. While Campaign America
must report the payments for the ad as disburse-
ments, the ad does not have to include a state-
ment identifying Campaign America as its spon-
sor. Statements of authorization or sponsorship
are required only for ads that solicit contributions
or expressly advocate the election or defeat of a
candidate. 2 U.S.C. §434(bX6XBXV); 11 CFR
104.3(bX3Xix).

The Commission did not address the applicability
of U.S. Senate rules to Campaign America's spon-
sorship of the ad because they are beyond the
Commission's jurisdiction. Nor did the Commis-
sion address the issue of whether Campeign A-
merica's payments would be consicered contri-
butions to the Kansas Republican Perty. (Date
issued: Januery 5, 1984; Length: 3 pages)

AO 1983-42: Transfer of Funds from PAC's
Federal Account
to State Account
A local union of the Allied Building Inspectors
may transfer funds from its PAC's federal fund, a
registered political committee which exclusively
supports federal candidates, to its state fund. The
PAC proposed making the transfer because funds
in‘the federal account exceed the amount needed
to support federal candidates.

continued
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Under the Act and FEC Regulations, transfers
may be made without limit between affiliated
committees (e.g., campaign accounts). Moreover,
since the Act's contribution limits are placed only
on contributions to political committees (i.e.,
committees that make expenditures to influence
federal elections) and the state account is not a
registered political committee, the contribution
limits would not apply to transfers made to the
state account. 11 CFR 100.5(gX2) and 102.6(a).

In reporting the transactions, the PAC must item-
ize each transfer of funds from the federal ac-
count to the state account. See 2 U.S.C. §434
(bX5XC) and 11 CFR 104.3(b)(1Xii).

The Commission did not address the application of
state laws to the transfers. The Commission not-
ed, however, that the Federal Election Campaign
Act would not preempt or supersede any appli-
cable state law which limited or prohibited the
transfers. (Date issued: January 5, 1984; Length: 2

pages)

AO 1983-44 Commercial Use of Candidate
Information on FEC Reports

Cass Communications, Ine., & firm that facilitates
national advertising in college newspapers, may
use the names and addresses of federal candidates
listed on FEC campeign finance reports to solicit
candidates as potential advertising clients. Al-
though Section 438(a)(4) of the Act places re-
strictions on the use of informeation contained in
FEC cempeaign finance reports, the purpose of the
provision is to protect contributors -- not candi-
dates -- from having their names used for con-
tribution solicitations or for commercial purposes
(e.g., list brokering).

The Commission relied on previous opinions which
concluded theat information on candidates con-
tained in FEC reports could be used for commer-
cial purposes, such as soliciting subseriptions from
candidates for periodicals covering campeign
ectivity. See AO's 1980-78 and 1981-38. Commis-
sioner Frank P. Reiche filed a concurring opinion.
(Date issued: Jsnuary 6, 1984; Length: 4 pages,
including concurring opinion)
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OVERALL ANNUAL LIMIT ON
CONTRIBUTIONS FROM INDIVIDUALS

The Public Communications Office frequent-
ly receives questions concerning the overall an-
nual limit that the election law places on contri-
butions which an individual may make to candi-
dates for federal office and to the political com-
mittees which support them. This article responds
to those questions.

What is the maximum amount that an individual
may contribute to all federal candidates and poli-
tical committees during a calendar year?

An individual may contribute up to $25,000
per year to all federal candidates and to the
political committees which support them. 2
U.S.C. §441a(aX3); 11 CFR 110.5. (For procedures
on allocating contributions to the annual limit,
see below.) Moreover, within this annual limit on
total contributions, an individual may not exceed
the specific limits that the election law pre-
scribes for contributions: to a national party com-
mittee, to & committee authorized by a candidate
and to eny other type of political committee. (See
2 U.S.C. §§441ea(aX1)-(aX3) and 11 CFR 110.1-
110.3. A speciel chart on contribution limits also
appears in the FEC's Campeign Guide series and
the F EC's information brochure.)

If, during 1983, an individual contributed to a
candidate's 1984 primary or general election cam-
paign, does the contribution count against the
contributor's annual limit for 1983 or for 19842
The contribution counts against the contribu-
tors ovecall arneel ligit Jor 1684, Cont=thntions
to 2 candidate's campeign count egainst the limit

-applicable to the vear in which the election is

held, regardless of when the contribution is made.
11 CFR 110.5(bX1).

If an individual makes a contribution in 1984 to
retire a candidate's 1982 campaign debts, does the
contribution count against his/her overall annual
limit for 1984 or 1982?

The contribution counts against the individ-
ual's overall annual limit for 1982. For example,
during 1982, Joe Smith contributed $800 to
Samantha Jones' primary campaign. During 1984,
in order to help Ms. Jones retire debts remaining
from the 1982 primary campeaign, Smith contrib-
utes an additional $200 to the primary campaign.*

*Contributions designated to retire a candi-
date's campaign debts are also subject to the
donor's $1,000 limit for that particular election
(e.g.. a primary, runoff or general election). 11
CFR 110.1(g)(2). :

3




84N0404P73

February 1984

Both contributions count against Smith's overall
annual contribution limit for 1982, even though
the first contribution was made in 1982 and the
second contribution, in 1984. 11 CFR 110.5(bX1).

1f a multicandidate political committee uses con~
tributions made by an individual during 1983 to
support candidates running for office in 1984, do
those contributions count against the contributor's
overall limit for 1983 or for 1984?

The contributions count against the individ-
ual's overall annual limit for 1983. Contributions
made to a political committee (not authorized by
a candidate) count against the annual limit for the
vear in which the contribution is actually made,
as long as the contribution is not earmarked for
any particular candidate. For example, an un-
designated $20,000 contribution which Joe Smith
made to his party's national committee during
1983 counts against his overall annual limit for
1983, even though the party may eventually use
some of the funds to support candidates running
for office in 1984. 11 CFR 110.5(bX2).

If, in contributing to a multicandidate committee
in 1983, an individual earmarked his/her contribu-
tion for a particular candidate's 1984 primary or
general election campaign, would the contribution
count against the individual's overall annual limit
for 1983 or for 1984?

The contribution would count against the
individual's overall annual limit for 1984. If a
donor earmarks his/her contribution to a political
committee for a particular candidate, the contri-
bution counts against the donor's overall limit for
the year in which the candidate runs for office.

Does the overall annual limit apply to contribu-

tions which an individual gives to a political

rorimitiee which p'ans to make independent er-
penditures during 1984?
Yes. 11 CFR 110.5(c).

Does the overall annual limit apply to the contri-
butions which an individual makes to either a
delegate or & delegate committee* to help
finance the selection of one or more delegates to
a national nominating convention?

Yes. 11 CFR 110.5(d).

*For detailed informatior on financing the
selection of delegates to the national nominating
conventions of political parties, see Commission
Regulations at 11 CFR 110.5(d) and 114. In addi-
tion, a detailed summary of FEC rules pertaining
to the financing of convention delegates was
published on p. 1 of the December 1983 issue of
the FEC Record.
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PUBLIC APPEARANCES

2/4 Texas Medical Association

1984 Leadership Conference

Austin, Texas ;

5 Chairman Lee Ann Elliott
2/10 Oregon Medical Association

Portland, Oregon

Chairman Lee Ann Elliott

2/14 Neational City Christian Church
Conference

Understanding Election '84

Washington, D.C.

Chairman Lee Ann Eljott

Commissioner Joan D. Aikens

2/16 Federal Bar Association

1984 Federal Campaign Law Con-
ference .

Weashington, D.C.

Cherles N. Steele, General Counsel

PRESIDENTIAL ELECTIONS

NEW PRESIDENTIAL COMPUTER INDEX
In November 1983, the Commission intro-
duced a new computer index that p-ovides a
concise summary of ilie financiul aciivity of me-
jor Presidential campaigns. The 1984 Presidential
~Campaign Summary Report extracts information
from reports filed %y Presidential campaigns and
adjusts numbers to reflect actual amounts raised
and spent. For exemple, the index provides up-
dated figures on total contributions from indivi-
duals, minus any refunds made to those contri-
butors, and total expenditures, minus any refunds
or rebates. Although researchers may still refer
to the Presidential reports for information on
specific contributors and vendors, they no longer

have to leaf through reports, calculating offsets
to gross totals.

The new index also includes information reported

by Presidentiel campaigns on:

~- Total primary matching funds received by
each campaign;

-- Amount spent by each cempaign on legal and
accounting services exempt from the cam-
peign's overall netional spending limit; and

continued
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paign which are subject to the overall nation-
al spending limit.

Computer print-outs of the new Presidential in-
dex may be reviewed in the Commission's Public
Records Office, located on the first floor of the
Commission. The print-outs are available free of
charge. For more information, contact the Public
Records Office, 1325 K Street, N.W., Washington,
D.C. 20463 or call toll-free 800-424-9530 or
locally 523-4181.

: COURT CASES

NEW LITIGATION

FEC v. Edward M. Kennedy/
Kennedy For President Committee

On December 21, 1983, the FEC filed suit
ageinst Senator Edward M. Kennedy, a candidate
for the Presidency in 1980, and the Kennedy for
President Committee, Senator Kennedy's principal
campaign committee for the 1980 primaries. The
Commission's suit was precipitated by the Ken-
nedy campaign's failure to repay primary match-
ing funds (amounting to $55,500.33) which, on
April 14, 1983, the FEC had determined the
campaign must repay. 26 U.S.C. §§9040(b) and (c).
On Mey 13, 1983, the Kennedy campaign had filed
8 petition with the U.S. Court of Appeals for the
Distriet of Columbia Circuit seeking the court's
review of the FEC's repsyment determination.
(lenn2dy fer Tresident Committee v, FEC; Civi)
Action No. 83-1521) However, the Kennedy cam-
peign had not applied for a stay of the FEC's
determination pending the appeals court's review
of the determination.

" The FEC therefore asked the district court to:

-- Declare that the defendants violated 26
U.S.C. §9038(b) and former 11 CFR 9038.2(e)
(197¢)* by feiling to make the repeyment
determined by the Commission;

-- Declere that the defendants are jointly and
severally liable for the $55,500.33 repay-
ment; and

“Under Commission Regulations, primary
matcihing fund recipients are required to make
repavments to the U.S. Treasury within 20 days of
receiving notice of the FEC's final repayment
determination. See 11 CFR 9038.2(d)(2) (formerly
9038.2(e)).

s of each cam- == Order defei

ts to pay the $55,500.38 to
the U.S. Treasury, together with interest on
the repsyment since May 5, 1983, the date on
which the repayment was due.

U.S. District Court for the District of Columbia,
Civil Action No. 83-3820, December 21, 1983.

-

Orloski v. FEC

On November 22, 1983, Richard B. Orloski
filed a new suit against the FEC in the U.S.
District Court for the District of Columbia. Mr.
Orloski claimed that the FEC's October 14 dis-
missal of the administrative complaint he had
filed on June 6 was "arbitrary and capricious and
contrary to law." (Richard B. Orloski v. FEC;
Civil Action No. 83- ursuant to . C.
§437g(aX8), Mr. Orloski asked the court to reverse
the FEC's October 14 decision to dismiss his
complaint. He also asked that his administrative
complaint be remanded to the FEC for further
proceedings.

In an earlier suit, filed with the district court in
January 1983, Mr. Orloski had petitioned the
district court to review and reverse the FEC's
decision to dismiss his September 1982 adminis-
trative complaint. (Civil Action No. 83-0026) In
that compleint, Mr. Orloski had alleged that a
picnic organized by a group of senior citizens weas
a political event on behalf cf a candidete, and
that, as such, the group was required to register
as a political committee. Mr. Orloski had also
alleged that, in sponsoring the picnie, the group
had accepted prohibited corporate contributions.

After. filing his first suit with the district court,
Mr. Orloski discovered grounds for new fastual
aliegauons regarding nis complaint. Both Mr. Or-
loski and the FEC agreed that these new al-

-legations should not be reviewed by the court

before the FEC had an opportunity to review
them in order to determine whether they estab-
lished reason to believe that the election law had
been violated. 2 U.S.C. §437g(aX1) and (2).

Accordingly, on May 27, 1983, the district court
issued an order and stipuletion, allowing Mr. Or-
loski to file a second complaint with the FEC. The
new compleint, filed on June 6, 1983, containec
the new allegations. The FEC, in turn, considered
Mr. Orloski's new complaint and, on Cctober 4,
1983, once egain, found no reason to believe that
the responcents named in the complaint had vio-
lated the election law. As a result of the FEC's
action, Mr. Orloski deciced to file his new suit
against the Commission.
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COMPLIANCE

SUMMARY OF MURs

The Act gives the FEC exclusive jurisdiction
for its civil enforcement. Potential violations are
assigned case numbers by the Office of General
Counsel and become "Matters Under Review"
(MURs). Al MUR investigations are kept confi-
dential by the Commission, as required by the
Act. (For & summary of compliance procedures,
see 2 U.S.C. §§437g and 437(d)a) and 11 CFR
Part 111.)

This article does not summaerize every stage in
the compliance process. Rather, the summaries
provide only enough background to make clear the
Commission's final determination. Note that the
Commission's actions are not necessarily based
on, or in agreement with, the General Counsel's
anelysis. The full text of these MURs is available
for review and purchase in the Commission's
Public Records Office.

MUR 1272: Independent Expenditures Alleged
To Be In-Kind Contributions

On May 12, 1983, the Commission entered into &
conciliation agreement with a political committee
not authorized by any candidate (the unauthorized
committee), which had violated the election law
by making excessive in-kind contributions to a
Senate candidate's 1980 primary cempaign (the
Senate cempaign). The unauthorized committee
had reported certain media disbursements as "in-
dependent expenditures™ for the defeat of the
3onete candidate’s opponent. The Ccmmission
determined that the unauthorized committee's
media expenditures had not been made independ-

ently of the Senate cempaign because the founder *

of the unauthorized committee had also acted as
a fundraiser for the campaign.

Complaint
On August 7, 1980, the Senate candidate's

opponent in the primary ceampaign filed a com-
plaint naming three respondents: the Senate can-
cidate and his principal campaign committee; the
founder of the unauthorized committee and the
committee; and an advertising firm. The com-
pleinant alleged that:

-- The unauthorized committee's media expen-
ditures on behalf of the Senate campaign
(totaling $21,050.39) constituted excessive
in-kind contributions to the campaign (in
violation of 2 U.S.C. §441a(a)1XA));

-- The Senate campeaign had knowingly accepted
the excessive in-kind contributions (in viola=-
tion of 2 U.S.C. §441a(f)); end

firm had made prohibited cor-
porate contributions to the Senate campaign
by providing services at less then the fair
market cost, which benefited the campaign
(in violation of 2 U.S.C. §441b(a)).

On January 27, 1981, the Commission found rea-
son to believe that the respondents had violated
these provisions of the election law and initiated
an investigation of the matter.

General Counsel's Report

. Excessive In-Kind Contributions. Section
109.1(bX4XiXB) of Commission Regulations pre-
sumes that a committee's expenditures on behalf
of a candidate are not independent if they ere
made by or through any person who has also been
acting as an agent of the candidate's campaign.
The founder of the unauthorized committee hed
been a fundraiser for the candidate's campaign.
Evidence indicated that, during the period he was
planning the formation of the unauthorized com-
mittee (which later made the alleged independent
expenditures), the founder, still functioning in his
role as a fundraising egent, attended a campaign
strategy meeting where proposed campaign film
footage was viewed. Even if the unauthorized
committee was formed after the founder had left
the candidate's campeaign, the founder made the
alleged independent expenditures only efter he
had obteined important information about the
campaign. Thus, the General Counsel concluded,
the unauthorized committee's expenditures re-
sulted from the founder's contaect with the cam-
paign and were not independent. The Genersl
Counsel therefore recommended that the Com-
mission find probable cause to believe that the
unauthorized committee had made excessive in-
kind contributions.

Senate Campaign's Acceptance of Excessive In-
Kind Contributions. The General Counsel recom-
mended that the Commission take no further
action with regard to the Senate campaign's
knowing acceptance of excessive contributions
which resulted from the unauthorized committee's
media spending. The General Counsel found that
the Senate campaign had not been aware of plans
to form the unauthorized committee. Nor had any
of the Senate candidate's campaign staff worked
for the unauthorized committee while employved
by the cendidate's campaign.

Media Firm's Prohibited Corporate Contributions
to the Senate Candidate's Campaign. The Generel
Counsel's Office founc no evidence to support the
allegation that the media firm hed made prehio-
ited corporate contributions to the Senate cam-
peign by charging the campaign less than the

continued
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"usual and normal" fee for its t.ea. The Gen-
eral Counsel therefore recommended that the
Commission find no probable cause to believe that
the medie firm had violated the Act's ban on
corporate contributions. 2 U.S.C. §441b(a).

Commission Determination
On December 1, 1982, the Commission found:

-- Probable cause to believe that the unautho-
rized committee had made excessive in-kind
contributions to the Senate campaign in vio-
lation of 2 U.S.C. §441a(a)1XA); and

-- No probable cause to believe that the media
firm had made prohibited corporate contribu-
tions to the Senate campaign in violation of 2
U.S.C. §4410(a).

The Commission voted to take no further action
with regard to the Senate campaign's acceptance
of ‘excessive contributions from the unauthorized
committee.

On May 12, 1983, the Commission entered into a
conciliation agreement with the unauthorized
committee in which the committee agreed to pay
a civil penalty of $2,500 to the U.S. Treasurer and
not to undertake any activity in violation of the
Act.

MUR 1495: Prohibited Use of Information -

on Campaign Pinance Reports
On March 24, 1983, the Commission entered into
a conciliation agreement with the principal cam-
paign committee of a House candidate. The com-
mittee had violated 2 U.S.C. §438(aX4) by using
information copied from reports and statements
filed with the FEC for the purpose of soliciting
political contributions from individuals.

" Complaint

On Octoder 20, 1982, the Commiss.on re-
ceived a complaint from the treasurer of the
principal campaign committee of a Congressional
candicdate (Candidate A), alleging that the candi-
dete's opponent, Candidate B, and the opponent's
principal campaign committee had violated 2
U.S.C. §438(e)(4). That provision prohibits the use
of informetion copied from reports and state-
ments filed with the FEC for solicitation or
commercial purposes, other than the solicitation
of political committees.

" General Counsel's Report

Candicate A's treasurer based his allegation
on the discovery that Candidate B's campaign
committee hed mailed a fundraising letter to a
fictitious name listed on the report of Candidate

- A's committee. On any given report, a political

committee may include the names of up to 10
fictiticus contributors (referred to as pseudonyms)
in orcer to protect the committee from the illegal
use of contributors' names and addresses.

i

10

In an affidavit to Commission, Candidate B's
campaign committe€ explained that, in complling
a mailing list for & fundraising letter, ons of its
volunteers had consulted reports that Candidate
A's campaign had filed with the FEC. Candidate
B's committee stated that when this improper use
was discovered (prior to the mailing), the commit-
tee had tried to purge its mailing list of those
names and addresses copied from the complain-
ant's-reports. The committee admitted to having
failed in this attempt. In a separate affidavit, the
respondent Congressman (Candidate B) stated
that he was unaware of the erroneous use of PEC
reports and the subsequent attempt of his own
committee to correct the error. The General

Counsel recommended that the Commission find
reason to believe that the t committee
had violated 2 U.S.C. §438 (aX4) and no reason to
believe that the Congressman had violated the
Act. On January 11, 1983, the Commission ap-
proved these recommendations.

Commission Determination
On March 24, 1983, the Commission entered

into a conciliation agreement with the respondent

committee in which the committee agreed:

1. It had violated 2 U.S.C. §438(aX4), which
prohibits political committees from soliciting
contributions from individuals whose names
arz copied from campaign finance reports;
an

2. To pay & civil penalty of $250.

'FEDERAL REGISTER

i

FEDERAL REGISTER NOTICES
The item below identifies an FEC document
that appeared in the Federal Register on January

10, 1984. Copies of the notice are available in the
Public Records Office.

Notice * Title
1984-1 Filing Dates for Wisconsin Special Pri-
mary end General Elections (49 Fed.
Reg. 1284, January 10, 1984)

1984-2 11 CFR Parts 100 and 101: Payments
Received for Testing-the-Water Activi-
ties: Advanced Notice of Proposed Rule-
maki)ng (49 Fed. Reg. 1985, Jenuary 17,
1984
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FINANCIAL ACTIVITY OF .
PARTY COMMITTEES

During the 1981-82 election cycle, Republi-
cen party committees at the national, state and
local levels spent more than five times as much as
their Democratic counterparts and contributed
three times more funds to federal candidates.
Information released by the FEC during December
1983 showed that, of the $214 million they spent,
Republican party committees contributed 2.6 per-
cent ($5.6 million) to federal candidates. They
also made special coordinated party expendi-
tures® on behelf of their candidates in the general
election, which amounted to 6.7 percent (or $14.3
million) of the total they spent. By contrast, of
the $40.1 million the Democratic party spent, 4.5
percent (or $1.8 million) was contributed to feder-
&l candidates. The Democrstic party committees
mede special coordinated expenditures amounting
to 8.2 percent (or $3.3 million) of their total
disbursements.

The FEC study also showed a significant increase
in spending by both parties during the 1981-82
election cveie. Totel spending by Republican par-
ty committees ripi esented &8 32 percent increase
over their spending during the 1979-80 Presiden-
tial eleciion cycle, and & 150 percent increase
over 1977-78. Democratic party committees, on
the other hand, spent only 14.5 percent more
during the 1981-82 election cycle than they had
during 1979-80. However, when compared to the
1977-78 figures, Democratic spending during
1281-82 increased ty 49 percent.

Republican party committees began the 198]1-82
election cycle with $6.7 million cash on hend. -

They raised an additional $215 million** and had
& cesh-on-hand balance of $7.5 million at the
close of December 1982. Their debts totaled $5.3
million. By contrast, Democratic party commit-
tees started the cycle with $2.5 million cash on
hand. After raising a total of $39.3 million, their
remaining cash-on-hand balance was $1.5 million,
&nd their debts at the end of 1982 totaled $4.1
million.

*These limited expenditures are Separate
from contributions made by national and state
party committees to candidates and therefore do
not count ageinst contribution limits. They are,
however, subject to separate expenditure limits.
See 2 U.S.C. Section 44la(d) and 11 CFR 110.7.

**Receipt figures have been adjusted for
transfers between certain committees of the
same political party.

The receipt figures for the two major parties
showed a variation in their sources of support. For
example, PAC contributions amounted to 7.9 per-
cent (or $3.1 million) of Democratic party com-
mittees' total receipts ($39.3 million). PAC con-
tributlo!_u to Republican party committess, on the
other hand, constituted only .6 percent (or $1.1
million) of their total receipts ($215 million).

More detailed information on party activity ma
obtained form the four-volume ttudyt,y FEg

on Financial Activity: 1981-82, I
velor | s o
m Offic
1325 K Street, N.W,, W D.C. 2046::

e) from the FEC's Public Records
ashington,
Checks should be made payable to the FEC.

CHANGE OF ADDRESS

Political Committees
Regiistered political committees are
autometically sent the Record. Any change
of ‘address by a registered committee must,
"hy law, be made in writing as an smend-
ment to FEC Foria 1 (Stateinent of 1 gani-
zation) and filed with the Clerk of the
House, the Secretary of the Senate, or the

FEC, as appropriate.

Other Subscribers

Record subscribers (who are not politi-
cal committees), when calling or mailing in
a change of address, are asked to provide
the following information: :
I, Name of person to whom the Record is

sent.
2. 0)d address.
3. New address. X

4. Subscription number. The subscription
number is located in the upper left
hand corner of the mailing label. It
consists of three letters and five num-
bers. Without this number, there is no
guarantee that your subscription can
be located on the computer.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

Justin D. Simon

Dickstein, Shapiro & Morin
2101 L Street, N.W.
washington, D.C. 20037

RE: MUR 1759
Parris for Congress Committee

Dear Mr. Simon:

On August 6, 1984, the Commission notified your client of a
complaint alleging-violations of certain sections of the Federal
Election Campaign Act of 1971, as amended. ;

The Commission, on November 6, 1984, determined that on the
basis of the information in the complaint, and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within 30 days.

Sincerely,

Charles N. Steele
General Counsel

By Kenneth A. Gross
Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 -

Jim Humlicek

Democratic Pary of Virginia
701 E. Franklin #801
Richmond, Virginia 23219

Re: MUR 1759

Dear Mr. Humlicek:

The Federal Election Commission has reviewed the allegations
of your complaint dated August 6, 1984, and determined that on
the basis of the information provided in your complaint and
information provided by the Respondent there -is no reason to
believe that a violation of the Federal Election Campaign Act of
1971, as amended !{"the Act®™) has been committed. Accordingly,
the Commission has decided to close the file in this matter. The
Federal Election Campaign Act allows a complainant to seek
judicial review of the Commission's dismissal of this action.

See 2 U.S.C. § 437g(a)(8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.
§ 437g(a) (1) and 11 C.F.R. § 111.4.

Sincerely,

Charles N. Steele
General Counsel

By Kenneth A. Gross
Associate General Counsel

Enclosure
General Counsel's Report
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

November 13, 1984

Justin D. Simon

Dickstein, Shapiro & Morin
2101 L Street, N.W.
Washington, D.C. 20037

RE: MUR 1759
Parris for Congress Committee

Dear Mr. Simon:

On August 6, 1984, the Commission notified your client of a
complaint alleging.violations of certain sections of the Federal
Election Campaign Act of 1971, as amended.

The Commission, on November 6, 1984, determined that on the
basis of the information in the complaint, and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within 30 days.

Sincerely,

Associate Gepleral Counsel

Enclosure :
First General Counsel's Report
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 -

November 14, 1984

Jim Humlicek

Democratic Party of Virginia
701 E. Franklin $#801
Richmond, Virginia 23219

Re: MUR 1759

Dear Mr. Humlicek:

The Federal Election Commission has reviewed the allegations
of your complaint dated August 6, 1984, and determined that on
the basis of the information provided in your complaint and
information provided by the Respondent there is no reason to
believe that a violation of the Federal Election Campaign Act of
1971, as amended; ("the Act") has been committed. Accordingly,
the Commission has decided to close the file in this matter. The
Federal Election Campaign Act allows & complainant to seek
judicial review of the Commission's dismissal of this action.

See 2 U.S.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
ccmplaint pursuant to the requirements set forth in 2 U.S.C.
§ 437g(a) (1) and 11 C.F.R. § 111.4.

Sincerely,

Enclosure
General Counsel's Report
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FROM:

DATE:

SUBJECT:

FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

CHARLES N. STEELE
GENERAL COUNSEL

MARJORIE W. EMMONS/JODY C. RANSOMM
OCTOBER 24, 1984
OBJECTIONS - MUR 1759 First General

Counsel's Report signed October 19,
1984

The above-named document was circulated to the

Commission on Monday, October 22, 1984.

Objections have been

received from the Commissioners

as indicated by the name(s) checked:

Commissioner
Commissioner
Commissioner
Commissioner
Commissioner

Commissioner

Aikens £
Elliott

Harris X
McDonald A
McGarry

Reiche

This matter will be placed on the Executive Session

agenda for Tuesday, October 30, 1984.
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MEMORANDUM TO:

FROM:

By:

SUBJECT:

FEDERAL ELECTION COMMISSION 8 Y
WASHINGTON, D.C. 20463 43rT23 390
. 34

October 23, 1984

The Commission

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counse

Addition to MUR1759

Respondents to MUR 1759, which is currently on 48
hour tally vote, delivered this letter on October 19, 1984.
We are circulating the letter on an informational basis.

Attachments

Letter from Respondents




October 19, 1984
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HAND-DELIVERED L
Mr. Andrew Maikovich, Esqg. -~
Federal Election Commission S 3
1325 K Street, N.W. 9 ‘
Washington, D.C. é;' -

RE: MUR 1759
PCear Andy:

It is my understanding that a preliminary staff report
and recommendation may soon be on its way to the Commission in
conneciion Wwith &Re a2bovenreferenced MUR. s As) Stated In«alY
submission, the instruction to the Parris Committee to use the
June 12 primary date came from staff members in the Reports
Analysis Division of the FEC. We conducted an investigation
to see if this advice was given to any other Virginia Repub- -
lican Congressional Committee. Three out of three of the
Congressional Committees we have spoken to reported receiving
instructions from the Commission to use the June 12 primary as
the cutoff for allocating unearmarked contributions between the
"primary" and "general" elections =-- notwithstanding the fact
that these Republican candidates were selected at prior conven-
tions.

We have now obtained affidavits from two of the
committees that received this information and should soon be
receiving a statement from the third committee. Should the
Commission find it useful to review these statements in assess-
ing the extent to which its staff was responsible for the
reporting decision followed by the Parris Committee, we are
willing to obtain the appropriate authorization from the
committees involved to provide these statements to the

840404907 4%5
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M. Andrew Maikovich, Esg.
October 19, 1984
Page 2

Commission. As all three committees contacted by us reported
being told the instruction to use the June 12 primary date by >
the Commission staff, we did not believe it to be necessary to
contact any additional candidate committees.

We believe that the pattern which we have established
clearly demonstrates a pattern of misinformation prejudicing
Republican candidates in Virginia. This advice exacerbated
the confusion created by the February 1984 Record which
identified June 12 as the only "primary" date in Virginia for
reporting purposes.

While we understand that the Commission may not want to
be bound by "interpretations" of the statute given by its staff,
this is not such a case. We believe it would be unconscionable
for the Commission to brand any committee with a "reason to
pelieve" finding based cn actions taken by a committee in response
to instructions from Commission staff on a technical compliance
issue. This is particularly true where, as here, the Committee
actad responsibly. and che advice received;from the stafif was en-
tirely consistent with the FECA.

I respectfully request that this letter be included in
the record being transmitted to the Commission.

Sincerely,

0 '*- { ;
k},UALUﬂ ,/Cyﬂmon

IMstin D. Simon

JDS:rkb
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Mr, Andrew Maikovich, Esqg.
Federal Election Commission
1325 K Street, N.W.

Suite 700
Washington, D.C.
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WASHINGTON, D.C. 200372

JUSTIN D. SIMON 202 785-9700 B98 MADISON AVENUE
DIRECT DIAL —_— NEW YORK, N. V. 10022
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Mr. Andrew Maikovich, Esq.
Federal Election Commission
1325 K Street, N.W.
Washington, D.C.
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RE: MUR 1759

Dear Andy:

9

i It is my understanding that a preliminary staff report
and recommendation may soon be on its way to the Commission in
connection with the above-referenced MUR. As stated in our
submission, the instruction to the Parris Committee to use the
June 12 primary date came from staff members in the Reports
Analysis Division of the FEC. We conducted an investigation

to see if this advice was given to any other Virginia Repub-
lican Congressional Committee. Three out of three of the
Congressional Committees we have spoken to reported receiving
instructions from the Commission to use the June 12 primary as
the cutoff for allocating unearmarked contributions between the
"primary" and "general" elections -- notwithstanding the fact
that these Republican candidates were selected at prior conven-
tions.

D4049207
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We have now obtained affidavits from two of the
committees that received this information and should soon be
receiving a statement from the third committee. Should the
Commission find it useful to review these statements in assess-
ing the extent to which its staff was responsible for the
reporting decision followed by the Parris Committee, we are
willing to obtain the appropriate authorization from the
committees involved to provide these statements to the

8
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Mr. Andrew Maikovich, Esq.
October 19, 1984
Page 2

Commission. As all three committees contacted by us reported
being told the instruction to use the June 12 primary date by
the Commission staff, we did not believe it to be necessary to
contact any additional candidate committees.

We believe that the pattern which we have established
clearly demonstrates a pattern of misinformation prejudicing
Republican candidates in Virginia. This advice exacerbated
the confusion created by the February 1984 Recoxrd which
identified June 12 as the only "primary" date in Virginia for
reporting purposes.

While we understand that the Commission may not want to
be bound by "interpretations" of the statute given by its staff,
this is not such a case. We believe it would be unconscionable
for the Commission to brand any committee with a "reason to
believe" finding based on actions taken by a committee in response
to instructions from Commission staff on a technical compliance
issue. This is particularly true where, as here, the Committee
acted responsibly and the advice received from the staff was en-
tirely consistent with the FECA.

I respectfully request that this letter be included in
the record being transmitted to the Commission.

Sincerely,

éhum 5. A
stin D. Simon

JDS:rkb
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WASHINGTON, D.C. 20463

M.J. Mintz
2101 L Street, N.W.
Washington, D.C. 20037

B

Dear Mr. Mintz:

FEDERAL ELECTION COMMISSION

September 4, 1984

MUR 1759

Your request for an extension of time to respond
to the above mentioned complaint has been granted. Your
response is due by September 17, 1984. If no response is
received by that date, the Commission may take further
action based on the available information.

If you have any questions, please contact
Andrew Maikovich, the staff person assigned to this matter

at (202) 523-4000.

Sincerely,

Charles N. Steele
General Counsel

By: genneth A. Gross %
oun¥el

Associate General




~

4940342075

3

P ATt

DICKSTEIN, SHAPIRO & MORIN
2101 L STREET, N. W.
WASHINGTON, D. C. 20037

202 785-9700

TELEX: 892608 DSM WSH (MM NEW YORK OFFICE
L m 596 MADISON AVENUE

WRITER'S DIRECY NUMBER NEW YORK, N.Y. 10022
2R 832-1900

September 24, 1984

HAND DELIVERED

'
€

Charles Steele, Esq. &

General Counsel +
Federal Election Commission i o
1325 K Street, N.W. ,-o
Washington, D.C. ,:g:
Re: MUR 1759 o
[ & . I
Dear Mr. Steele: e ;
L7 S o
en

Your Office has asked our client, the Parris for Congress
Committee ("Committee") to respond to a complaint filed with the
Federal Election Commission ("Commission") by the Democratic

Party of Virginia ("Democrats") on or about August 6, 1984.1/

1/ There is every reason to believe that the Democrats'
complaint is more a political stunt than the product of a real
concern over the Parris Committee's technical compliance with the
Federal Election Campaign Act. Although the Democrats' complaint
implicates the interplay between the alleged technical violation
and the contribution limitations, the Democrats do not and cannot
claim any financial benefit to the Parris Committee. Further-
more, notwithstanding the Commission's salutory policy of
pursuing compliance issues in nonpublic proceedings, the
Democrats appear to have delayed filing their complaint until
after they staged an elaborate press conference at which they
publicly aired their charges. This is an all-too-frequent
scenario which debases the complaint procedure as candidates try
to co-opt the processes of the Commission to serve partisan tac-
tical objectives. 1In this regard, we find it curious that the
purported source of this complaint is the Virginia Democratic
(Footnote Continued)
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Charles Steele, Esq.
September 24, 1984
Page 2

This letter constitutes the Committee's response to the

Democrats' complaint.

As we explained to the Commission staff on September 14,
1984, we have been conducting a thorough factual investigation of
the issues presented by the Democrats' complaint. The findings
of that investigation, which are summarized below, compel the
conclusion that the Democrats' complaint should be dismissed. We

base this conclusion on the following grounds.

3 Lt The issue here involves the proper allocation of
unearmarked contributions to the general election.
While by no means a paradigm of clarity, the spe-
cific regulations governing this allocation autho-
rized the Committee's use of the June 12, 1984 date
as the watershed for the general election.

2. The construction of the regulations as reflected in
the Committee's filings is identical to the official
position taken by the Commission staff contemporane-
ously with the events in issue. This is no coinci-
dence. Our investigation has confirmed that the
Parris Committee was told by the Commission staff to
use the June 12th date in allocating contributions
to the general election and that the identical
representations were made to at least one other
Virginia Republican congressional campaign committee
which also selected its candidate in a May conven-
tion. This information was provided to these
Committees by individual(s) whom the Commission has

(Footnote Continued)

Party, rather than the Eighth District Democratic organization.
As this publicity stunt was obviously coordinated with the Eighth
District Democratic candidate, we look forward to seeing how the
Democrats will report their in-kind-contribution of resources in
publicizing their complaint.




Charles Steele, Esq.
September 24, 1984
Page 3

given both the actual and apparent authority to
provide authoritative positions regarding technical
compliance issues. The Commission, as recently as
September 21, 1984, reaffirmed these instructions by
agreeing that Virginia Republican Congressman Frank
Wolf could use the June 12th date, notwithstanding
his May 1984 nomination by convention.

3. As a matter of law, the Commission may not find a
violation of the Federal Election Campaign Act
("FECA") where, as here, the June 12th date was used
at the direction of the Commission.

]
=

As a matter of sound policy and judgment, the Com-
mission should not proceed in a matter where, as
here, its regulations are at best unclear, and a
political committee in good faith seeks clarifica-
tion of the Commission's position and acts in
reliance on the advice of those at the Commission
expressly entrusted with providing compliance advice
to the public. Even if the Commission now concludes
that a May cut-off date should have been used, the
Commission should not proceed to a "reason to
believe" finding which would, in essence, impose on
the public the duty to disregard an unequivocal
instruction by the Commission staff.

5

N"494907

S. Finally, even if the Commission concludes that the
Committee should have used the May 19th convention
date as its cut-off, this technical error, which has
had absolutely no effect on the Committee's
adherence to the contribution limitations imposed by
FECA, warrants no further action by the Commission.

8 4

I. FACTS

During the spring of 1984, Congressman Stan Parris an-
nounced his candidacy for reelection and began campaigning for
the Republican nomination from the Eighth Congressional District

in Northern Virginia. Congressman Parris was in fact nominated
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Charles Steele, Esq.
September 24, 1984
Page 4

at a District Republican Convention, held on May 19th. He faced
no opposition. At all relevant times, the Parris for Congress
Committee has been the candidate's authorized political com=-

mittee.

Prior to the May convention, in early May 1984, the
Committee's office manager, Joy G. Phillips, received a call from
a representative of an unaffiliated political committee in
Richmond. Mrs. Phillips was told that the Federal Election
Commission had advised at least one other Republican
congressional campaign committee in Virginia that unearmarked
contributions received prior to June 12, 1984 ~-- the date fixed
by Virginia law for primaries held by both major parties --
should be reported as "primary" election contributions rather
than general election contributions, notwithstanding the fact
that Republican candidates were actually selected at conventions

held in May.

As Mrs. Phillips (as well as others at the Committee, in-
cluding the campaign manager, Fred E. Allen) had previously
understood that the Party convention on May 19, 1984 constituted
the demarcation point for allocation purposes, she promptly
contacted the Commission. The person with whom Mrs. Phillips

spoke at the Commission informed her that June 12, 1984 was the

proper cut-off date because that was the date designated under
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Charles Steele, Esaqg.
September 24, 1984
Page S

Virginia law for all political parties to hold their primary
elections.g/ Mrs. Phillips specifically informed the staff
member that the Republican party would nominate Congressman
Parris by convention on May 19, 1984, rather than in the state's
primary election. The Commission staff member promised to
confirm the proper cut-off date for Mrs. Phillips with his
superiors. He called Mrs. Phillips back several minutes later
and confirmed to her that the proper cut-off date for reporting

"primary" contributions was June 12, 1984.

Mrs. Phillips then informed Mr. Allen, the campaign
manager for the Committee, of the Commission's position. Mr.
Allen, recalling that he had seen something on this issue in a
recent Commission publication, consulted the February 1984 issue
of The Record, Volume 10, Number 2. This issue purported to list
the "primary" reporting and cut-off dates for the various states.
At page three, the Commission used (without any qualification) a
single cut-off date of June 12, 1984 for Virginia. Based on the
Commission's instructions to Mrs. Phillips, as confirmed by the

information contained in The Record, Mr. Allen told Mrs. Phillips

2/ Mrs. Phillips does not have contemporaneous notes of this
conversation and is unable to identify the staff member with whom
she spoke. Our investigation reveals that the individual

Mrs. Phillips probably spoke to was Greg Swanson. See p. 6,
infra.
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Charles Steele, Esq.
September 24, 1984
Page 6

to allocate all unearmarked contributions to the Committee re-

ceived before June 12, 1984 as "primary" contributions.g/

The notarized affidavits of Mrs. Phillips and Mr. Allen
are attached to this submission as Exhibits A and B, respec-
tively. A copy of the February 1984 issue of The Record is

attached hereto as Exhibit C.

Our investigation not only corroborates the testimony that
the Committee was instructed by the Commission to use the
June 12th date, but it also has established that this instruction
was given to at least one other Virginia Republican campaign
committee. Specifically, during the last week of April 1984,
Greg Swanson of the Commission's public information staff&/ gave
the identical instruction (to use the June 12th date) to a
representative of another Virginia Republican congressional

campaign committee. The representative of this other committee

3/ It should be noted that the Commission reporting forms filed
by the Committee require political committees to allocate
contributions between "primary" and "general" elections by
checking the appropriate box.

4/ Mr. Swanson apparently is a staff member specifically
designated to handle inquiries about Virginia. Mrs. Phillips
cannot recall the name of the person she spoke to about the
proper cut-off date for reporting "primary" contributions in
Virginia. Mrs. Phillips does remember, however, that the staff
member who handled her inquiry was male.
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Charles Steele, Esqg.
September 24, 1984
Page 7

has confirmed to us that she too specifically told Mr. Swanson
that her candidate would be nominated by convention in May and
asked whether this fact would affect Mr. Swanson's instruction to
use the June 12th date. When the committee representative told
Mr. Swanson that she intended to rely on this instruction and
pressed for some assurance that she was in fact receiving an
interpretation of the Commission's regulations which the Commis-
sion would stand behind, Mr. Swanson assured her that he would
confirm his instructions with his superiors. He subsequently
called back, and confirmed his instruction to use the June 12,

1984 date (the primary election date set by Virginia law).§/

In a related context, we are advised that on September 21,
1984 the Commission officially took the same position in re-
solving questions regarding Congressman Frank Wolf's authorized
committee. Even though Congressman Wolf was nominated at a May
convention by the Republican Party in the Tenth Congressional
District, the Commission permitted him to use June 12th as the

cut-off date for "primary" contributions.

5/ We have reason to believe that yet another Virginia
Republican congressional campaign committee was informed by a
staff member of the Commission, possibly Mr. Swanson, that the
proper cut-off date for reporting "primary" contributions was
June 12, 1984, the date set by Virginia law as the date for
holding primary elections.
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Charles Steele, Esq.
September 24, 1984
Page 8

During the period between May 19, 1984 (the date on which
Mr. Parris was nominated by the Republican Party) and June 12,
1984 (the Virginia primary election date), the Parris Committee
received contributions totalling only $24,525. Based on the
Commission's instructions, these unearmarked contributions were

allocated to the "primary" on reports filed with the Commission.

Regardless of how this allocation issue is resolved, the
Committee will still be in compliance with the contribution
limitations provisions of the FECA. The overwhelming majority of
contributions received in this period were in the $10 to $25
range, reflecting the same pattern of contributions received
throughout Congressman Parris' campaign. The use of the
June 12th date was neither intended to nor did it result in the

Committee obtaining any financial or tactical advantage.

II. ARGUMENT

A. The Committee's Use of the Primary Date as the
Cut-off Date for Reporting "Primary" Contributions
Was Proper and Supported By the Regulations

The Committee's use of the Virginia primary election date
as the cut-off for reporting "primary" contributions was correct

and is supported by the Commission's regulations relating to

contributions and expenditure limitations.
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Charles Steele, Esq.
September 24, 1984
Page 9

The focus of the regulations at issue is the enforcement
of the contribution limitation provisions of the FECA, 2 U.S.C.
§ 441b, which provide for a $1,000 limit per person (or $5,000
limit for multi-candidate committees) "to any candidate, his or
her authorized political committees or agents with respect to any
election to Federal office . . ." 11 C.F.R. § 110.1(a)(l). "with
respect to any election" is clarified in the Commission's
regulations as follows:

(ii) in the case of a contribution not des-
ignated in writing for a particular election
(A) for a primary election, caucus or
convention, if made on or before the elec-
tion, caucus or convention, or

(B) for a general election if made after
the date of the primary election.

11 C.F.R. § 110.1(a)(2) (emphasis added).

These regulations make it clear that contributions that
are not designated for a particular election are to be allocated

to the general election if they are "made after the date of the

primary election." Id. Under Virginia law, primary elections

were held on June 12th. The Committee therefore correctly al-
located "primary" contributions to the period prior to Virginia's

primary election date and general election contributions to the

period after Virginia's primary election date.
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Charles Steele, Esq.
September 24, 1984
Page 10

In its complaint, the Democrats remarkably ignore
Section 110.1(a)(2) and instead rely on part of a regulation in
the general definitions section of the Commission's regulations
to attack the Committee's use of the June 12th primary date as
the cut-off for reporting "primary" contributions. The part
relied on by the Democrats provides that "[a] caucus or
convention of a political party is an election if the caucus or
convention has the authority to select a nominee for federal
office on behalf of that party." 11 C.F.R. § 100.2(e). At most,
this general definition creates needless confusion.
Significantly, however, the Democrats failed to consider an
earlier part of the very same regulation which provides that:

With respect to any major party candi=-

date . . . who is unopposed for nomination
within his or her own party, and who is cer-
tified to appear as that party's nominee in
the general election for the office sought,
the primary election is considered to have
occurred on the date on which the primary

election was held by the candidate's party in
that State.

11 C.F.R. § 100.2(c)(5).

As the Democrats are well aware, Congressman Parris ran unopposed
as a candidate for nomination within his party. The Commonwealth

of Virginia legally fixed June 12th as the primary election date

for both the Democratic and Republican parties. The Parris
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Charles Steele, Esq.
September 24, 1984
Page 11

Committee's use of that date is therefore squarely authorized by

the regulations.

The Democrats' failure to address the portion of these
regulations specifically relating to the allocation of campaign
contributions is explainable only in the context of their
partisan attempt to discredit the Committee and Congressman Stan
Parris; for it is clear that these specific portions of the
requlations take precedence over the general definitions.

B. The Commission, As a Matter of Law, May
Not Proceed Against the Committee Which
Reasonably Relied On the Commission's

Instructions to Use the June 12th Cut-off
Date

The correctness of the position taken by the Committee is
buttressed by the instructions given by the Commission staff.
The evidence clearly establishes that the Commission staff
informed at least two Virginia Republican congressional campaign
committees that the proper cut-off date for reporting "primary"
contributions in the Commonwealth of Virginia was the June 12th
primary date set by Virginia law, despite the fact that the
Republican candidates would be nominated by convention prior to

the primary date. In view of the Commission's previous

instructions, the Commission now should consider itself precluded
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from claiming that the only proper cut-off date for reporting

"primary" contributions was the May convention date.

In the event that the Commission now decides to reverse
its position and determines that the proper cut-off date for
reporting "primary" contributions was the May convention date, as
a matter of fairness, the Commission should not take any action
against the Committee. Based on the undisputed evidence
presented by the Committee, the Committee's conduct was
precipitated by the Commission's own actions. In fact, but for
the instructions of the Commission's staff, the Committee would
not have used the June 12th primary date. Following the
instructions of the Commission should not be branded a violation

of the FECA.

It is clear that the Commission is precluded from taking
any action against the Committee based on the Committee's use of
June 12th as the cut-off date for reporting "primary"
contributions when the Committee's use of the June 12th date is
based solely on the advice of and position taken by the

Commission.

It is well established as a matter of law that the federal
government is subject to the equitable doctrine of estoppel. 1In

this Circuit alone, see Waters v. Peterson, 161 U.S. App. D.C.

265, 271-272, 495 F.2d 91, 97-98 (1973); Seaton v. Texas Co., 103
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U.S. App. D.C. 163, 256 F.2d 718 (1958); International

Engineering Co. v. Richardson, 367 F. Supp. 640, 655-656 (D.D.C.

1973) (Richey, J.), rev'd on other grounds, 167 U.S. App. D.C.

396, 512 F.2d 573 (1975), cert. denied sub nom. International

Engineering Co. v. Rumsfeld, 423 U.S. 1048 (1976). Indeed, the

doctrine has been found to apply not only to the departments and

agencies of the Executive Branch as in the International Engi-

neering Co. case (Defense Department), but also to the Congress

of the United States, as Judge Barrington Parker held in

Washington Activity Group v. White, 342 F. Supp. 847, 852 (D.D.C.

1971), aff'd 156 U.S. App. D.C. 201, 479 F.2d 922 (1973).

The principle of equitable estoppel has been applied to
government agencies to prevent unfair results in cases where
there has been reliance on the actions or advice of such

agencies. See, e.g., Hoeber v. District of Columbia

Redevelopment Land Agency, 483 F.Supp 1356 (D.D.C. 1980), aff'd,

217 U.S. App. D.C. 360, 672 F.2d 894 (1981) and aff'd, L'Enfant

Plaza Properties, Inc. v. District of Columbia Redevelopment Land

Agency, 217 U.S. App. D.C. 361, 672 F.2d 895 (1981) (agency was
estopped by equitable principles from modifying its prior
interpretation of certain provisions of the District of Columbia
Redevelopment Act of 1945 against landowners and lessees who

relied on the agency's interpretation); Coty v. Harris, 495

F.Supp 452 (W.D. Va. 1980) (government was estopped from denying
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applicant's entitlement to divorced mother's benefits since
social security field representative had mistakenly informed
applicant that she was not eligible for any benefits on her own).
See also United States v. Wharton, 514 F.2d 406 (9th Cir. 1975)

(government was estopped from claiming ownership of land where it
misrepresented to a citizen that there was no way he could secure
ownership, when in fact it was still possible for the citizen to
gain title by filing a new desert-entry application); United
States v. Lazy FC Ranch, 481 F.2d 985 (9th Cir. 1973) (government

was barred from requiring farmers to repay funds acquired from
Department of Agriculture in excess of maximum permitted by

regqulation where farmers relied on erroneous government advice).

Numerous other agencies of the federal government,
entrusted with duties analogous to those of the Commission, have

also been found to be subject to estoppel. See, e.g., Schuster

ve C.I.R., 312 F.2d4 311, 318 (9th Cir. 1962) (Internal Revenue
/

Service)é 5 Sun Il Yoo v. Immigration and Naturalization

6/ While the Ninth Circuit in Schuster recognized a limited
estoppel defense, it subsequently relied on that holding in
support of its statement that "([t]his court has . . . permitted
the estoppel defense against the government where basic notions
of fairness required us to do so." United States v. Lazy FC
Ranch, supra, 481 F.24 989 (1973). The Ninth Circuit, as with

the District of Columbia Circuit, has shown no reluctance to
recognize the vitality of the principles of estoppel as a defense
(Footnote Continued)
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Service, 534 F.2d 1325, 1329 (9th Cir. 1976) and Villena v.

Immigration and Naturalization Service, 622 F.2d 1352, 1361 (9th

Cir. 1980) (Immigration and Naturalization Service); United

States v. Fox Lake State Bank, 366 F.2d 962, 966 (7th Cir. 1966)

(FHA); Southwestern Bell Tel. Co. v. N.L.R.B., 667 F.2d 470,

475-476 (S5th Cir 1982) (N.L.R.B.); 0il Shale Corp. v. Morton, 370

F. Supp. 108, 127 (D. Colo. 1973) and Shell Oil Co. v. Kleppe,

426 F. Supp. 894, 902 (D. Colo. 1977) (Department of Interior).

See also Service v. Dulles, 354 U.S. 363 (1957); Vitarelli v.

Seaton, 359 U.S. 535 (1959); United States ex rel. Accardi v.

Shaughnessy, 347 U.S. 260, 268 (1954); cf. United States v.

Heffner, 420 F.2d 809, 811 (4th Cir. 1969) ("An agency of the
government must scrupulously observe rules, regulations or
procedures which it has established. When it fails to do so, its

action cannot stand and courts will strike it down.").z/

(Footnote Continued)

against the inconstancy of the bureaucracy. See, e.g., Brandt v.
Hickel, 427 F.2d 53 (9th Cir. 1970); United States v.
Georgia=-Pacific Co. 421 F.2d 92 (9th Cir. 1970).

7/ See also SEC v. Sorg Printing Co., Inc., [1974-1975 Transfer
Binder] Fed. Sec. L. Rep. (CCH) 1 95,034 at 97,612 (S.D.N.Y.
1975). Summary judgment was granted in favor of the defendant
after the court engaged in a lengthy recitation of the manner in
which SEC had conducted its "investigation" of that company.
While the court did not invoke the term estoppel, it is readily
apparent that the SEC's [mis]conduct substantially affected the
court's refusal to grant it a preliminary injunction and,
instead, to grant summary judgment in favor of the defendant. SEC
v. Sorg Printing Co., Inc., supra, at 97,614-97,615.
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In this matter, the Committee relied on the opinion pro-
vided to it by the Commission's staff member that the proper
cut-off date for reporting "primary" contributions was the
June 12th primary date, and not the May 19th convention date. By
making this matter an enforcement action, the Commission would be
putting itself in the untenable position of arguing to a court
that the Committee violated the FECA by following the advice of
the Commission's staff. Such a Kafkaesque scenario ill befits
any agency, let alone one entrusted with the sensitive
responsibility of policing federal election contests. The
Commission should now dismiss this complaint against the
Committee at the very least on the grounds that the Commission is
precluded from bringing an action against the Committee which
followed the instructions of the Commission on a technicial

compliance issue.

Further, the Commission should not elevate this matter to
an enforcement action since the law precludes the Commission from
taking a position against the Committee contrary to the position
that the Commission previously took with the Committee. The
Commission must take responsibility for the fact that its
instruction to the Committee was the "but for" cause of the
Committee's actions. The Constitution prohibits other law

enforcement agencies from misleading individuals and inducing

them to take a course of action which the agencies later may
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claim violates a statute or regulation. See Sorrells v. United

States, 287 U.S. 435, 442 (1932); Raley v. Ohio, 360 U.S. 423,

438 (1959); United States v. Laub, 385 U.S. 475, 487 (1967).

Likewise, it is impermissible for the Commission to induce polit-
ical committees to obtain answers to filing questions from it and
then turn around and subject those who rely on such instruction
to a full-blown investigation or enforcement action by the
Commission.g/

Subjecting the Committee to an investigation or
enforcement action on these facts is especially inappropriate

since there are no contribution limitations issues presented.

8/ In the worst case, the Committee's reporting of contributions
after the May convention date and before the June primary date
can be viewed as a mistake. We fail to see why this has risen to
the level of an MUR. Historically the Commission has not had any
hesitation in dismissing complaints filed to exploit mere tech-
nical mistakes where, as here, there are no contribution limita-
tions issues. Such alleged technical mistakes are routinely
handled by the Commission's audit staff. This matter is
especially inappropriate for enforcement because there are no
allegations that any of the reporting with respect to dollar
amounts, dates of contributions or names of contributors have
been reported inaccurately or falsified. The allegations relate
solely to the designation of funds received after May 19th and
before June 12th as primary contributions in the box provided on
Commission reporting forms.
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CONCLUSION

The Commission should find that the Committee correctly
interpreted the regulations by using the June 12th primary date
as the appropriate cut-off date for reporting "primary" contribu-
tions. The Committee's use of June 12th is supported by the

regulations as well as by the actions of the Commission.

The Committee therefore respectfully requests that the
Commission find that the appropriate cut-off date for "primary"
contributions is June 12, 1984, the primary date designated by
9/

the law of the Commonwealth of Virginia,=’ as explained to the
Committee by the Commission in early May 1984 and as represented
by the Commission in its February issue of The Record, and on
which the Committee has relied. However, even if the Commission

now reverses its position and determines that the appropriate

cut-off date for reporting "primary" contributions was May 19,

9/ Further, as a matter of fairness, the Commission should
consider amending the regulations to provide one primary date for
all major parties in a particular state. In this instance, if
the Commission finds that the proper cut-off date for reporting
primary contributions received by the Committee was the May
convention date, the Democrats will have obtained a tactical and
strategic advantage, in the form of several weeks of additional
time to raise funds to be allocated to the primary election.
This, of course, is in addition to the advantage obtained by the
Democrats' crass exploitation of the filing of their complaint
against the Committee.
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1984, the Commission should nevertheless find that the Committee
did not violate the FECA and dismiss the complaint for the rea-
sons discussed above.
Respectfully submitted,
DICKSTEIN, SHAPIRO & MORIN

By {""m z ?i:{““*‘ Ay

Attorneys for Parris for
Attachments Congress

cc: Andrew Maikovich, Esq.
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Federal Election Commission

In Re: Complaint of the
" Democrat Party
of Virginia

MUR 1759

et et et

Affidavit of Joy G. Phillips

I, Joy G. Phillips being first duly sworn, depose and
say that:

1. I was Office Manager for the Parris for Congress
Committee, the authorized election committee of
Congressman Stan Parris, from July 15, 1982
to July 15, 1984.

2. In my capacity as Office Manager for the Parris for
Congress Committee I was responsible for recording
all campaign contributions made to the Committee
and for preparing all reports made to the Federal
Election Commission as required by law.

3. On or about May 1, 1984, I received a telephone
call from the representative of a Political
Action Committee in Richmond, Virginia inquiring
as to the cut-off date for primary cycle contributions
to the Parris for Congress Committee. He had
been informed by our Campaign Manager, Fred E Allen,
that the date was May 19, 1984, the date on which
the Eighth District Republican Party Convention
would nominate Congressman Parris for re-election.
The caller questioned the accuracy of this and
stated his belief. that the correct date was
June 12, 1984, the date designated under law by
the Commonwealth of Virginia for political parties
to hold 1984 primary elections.

8404049077 ~°

4. On that same day, I called the Federal Election
Commission. I am unable to recall the name of the
person I spoke with at the Commission. I asked
him to advise me as to the cut-off date for federal
reporting purposes of primary cycle contributions
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to the Parris for Congress Committee in the

Eighth District of Virginia. I was advised

that June 12, 1984 was our cut-off date because
that was the date designated under law by the
Commonwealth of Virginia for political parties

to hold primary elections. I questioned whether this
was still correct if we nominated Congressman
Parris by convention rather than by primary
election. I received a promise that the
information would be confirmed after investigation.
A few minutes later, he called to confirm that the
cut-off date for the Parris for Congress Committee
was June 12, 1984 notwithstanding the fact

that Congressman Parris would be nominated by con-
vention on May 19, 1984.

5. I informed the Campaign Manager for the Parris for
Congress Committee of my conversation with the
Federal Election Commission. After consulting
a publication put out by the Federal Election
Commission, he instructed me to report all
contributions to the Parris for Congress Committee
received before June 12, 1984 as primary cycle
contributions.

Respectfully submitted,

y @ Phillips
322 Neville Court
Alexandria, Va. 22310
971-7417 (H)

84040490773

Subscribed and sworn to
before me this 30th day
of August, 1984.

14

Notary Public

My commission expires:

Mrcsrndle. & 1766
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Federal Election Commission

In Re: Complaint of the
Democrat Party
of Virginia

MUR 1759

ot st N N N

Affidavit of Fred E. Allen

I, Fred E. Allen, being first duly sworn, depose
and say that:

1. I am Campaign Manager for the Parris for Congress
Committee, the authorized election committee of
Congressman Stan Parris, and I have held this position
since October 1983.

2. In my capacity as Campaign Manager for the Parris for
Congress Committeee I am responsible for overseeing
the preparation of all reports made to the Federal
Election Commission.

3. After I approve a report for filing, Wayne Codding,
Treasurer of the Parris for Congress Committee,
reviews and signs the report and files it.

4. On or about April 25, 1984, the Parris for Congress
Committee held a meeting with a number of representatives
from various Political Action Committees. At this
meeting I announced that the cut-off date for federal
reporting purposes of primary cycle contributions
to the Parris for Congress Committee was May 19,

1984, the date on which the Eighth District Republican
Party Convention would nominate Congressman Parris
for re-election.

5. On or about May 1, 1984, Joy G. Phillips, Office
Manager for the Parris for Congress Committee,
informed me that she had spoken with an attorney
for the Federal Election Commission who had told
her that the correct cut-off date for reporting
primary cycle contributions to the Parris for
Congress Committee was June 12, 1984, the date desig-
nated under law by the Commonwealth of Virginia
for political parties to hold 1984 primary elections.

6. I consulted the February 1984 issue of The Record,
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Volume 10, Number 2, a monthly publication by the
Federal Election Commission. This issue contained the
reporting dates for primary cycle contributions to
federal election campaigns. The date listed for
Virginia was June 12, 1984.

7. Based on the information provided both over the
phone and in The Record by the Federal Election
Commission, I instructed our Office Manager to
report all contributions to the Parris for
Congress Committee received before June 12, 1984 as
primary cycle contributions.

Respectfully submitted,

Gl Ut

lﬁ
Fred E. Allen

™~ 6806 Quebec Court
Springfield, Va. 22152

~ 644-9465 (H)

o 644-0350 (0)

o

<

o Subscribed and sworn to

before me this 29th day

<T of August, 1984.

° MW

< e 7 TR

Poe) Notary Public

My commission expires:

Ig&danw(«/ Y,ﬁ/?ﬂ
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SPECIAL ELECTIONS

SPECIAL ELECTIONS IN WISCONSIN

On February 21, Wisconsin will hold a special
primary election in its 4th Congressional District
to nominate candidates for the House seat left
vacant by the death of Clement J. Zablocki. A
special general election will be held on April 3.

The principal campaign committees of candidates
participating in these special elections must file
the appropriate pre- and post-election reports.
All other political committees which support can-
didates in the special elections (and which do not
repert on a monthly basis) must also follow the
reporting schedule detailed below. (Quarterly re-
ports must also be filed, as appropriate.)

Closing :

Date of Mailing Filing
Report Books Date Date
Pre-primary 2/1/84 2/6/84 - 2/9/84
Pre-genersl 3/14/84 3/19/84 3/22/84
Prst-general 4/23.84 5/3/84 5,/3/84

The FEC will send notices on reporting require-
ments and filing dates to individuals known to be
actively pursuing election to this House seat. All
other committees supporting candidates in the
special elections should contact the Commission
for more information on required reports. Call
202/523-4068 or toll free 800/424-9530.

1325 K Street NW Washington DC 20463

Volume 10, Number 2

REPORTS

PRIMARY ELECTION REPORTS
DUEIN 1984

The chart on the following pages provides
filing dates for primary election reports due
during 1984. Note, however, that primary election
dates are subject to change.

During 1984, reporting forms and additional infor-
mation will be sent to all registered committees.
Questions and requests for additional forms should
be addressed to the Office of Public Communica-
tions, Federal Election Commission, 1325 K
Street, N.W., Washington, D.C. 20463; or call
202/523-4068 or toll free 800/424-9530.

continued on pp. 2-3
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PRIMARY ELECTION REPORTS 12-Day Pre-Elestion Report

CONGRESSIONAL
Malling Date (if
Date of Closing Date sent by registered Piling
State or Territory Fleetion of Books or certified mail) Date

8412403490777

e - ————————— -

*Alabama September 4 August 15 August 20 " August 23
Runoff September 25 September 5 September 10 September 13
¢ Alaska August 28 August 8 August 13 August 16
¢s American Samoa November 6 October 17 October 22 October 25
Arizona September 11 August 22 | August 27 August 30
® Arkansas May 29 May 9 May 14 May 17
Runoff June 12 May 23 May 28 May 31
California June 5 May 16 May 21 May 24
*Colorado September 11 August 22 August 27 August 30
Connecticut September 11 August 22 August 27 . August 30
*Delaware September 8 August 19 August 24 August 27
Florida September 4 August 15 August 20 August 23
Runoff October 2 September 12 September 17 September 20
*Georgia August 14 July 25 July 30 August 2
Runoff September 4 August 15 August 20 August 23
**Guam September 1 August 12 August 17 August 20
Hawaii September 22 September 2 September 7 September 10
*]daho. May 22 May 2 May 7 May 10 9
© *Nllinois March 20 February 29 March 5 Mareh 8
Indiana May 8 April 18 April 23 April 26
*lowa June 5 May 16 May 21 May 24
*Kansas August 7 July 18 July 23 July 26
*Kentucky August 28 August 8 August 13 August 16
* wouisiuna Septeriber 23 - Septeniter © S2ot2mber 14 Septerter 17,
Runoff November 6 October 17 October 22 October 25
*Maine June 12 May 23 \ Meay 28 May 31
Maryland ‘ May 8 April 18 April 23 April 26
*Massachusetts September 18 August 29 September 3 September 6
*Michigan August 7 July 18 July 23 July 26
*Minnesota September 11 August 22 August 27 August 30
*Mississippi June 5 May 16 May 21 May 24
Runoff June 26 June 6 June 11 June 14
Missouri August 7 July 18 July 23 July 26
*States holding Senate elections.
**The District of Columbia and the U.S. territories of American Samoa, Guam and the Virgin Islands
will each hold an election for Delegate to the U.S. House of Representatives. Puerto Rico will hold an

election for Resident Commissioner to the U.S. House of Representatives. Candidates running in Puerto
Rico's election will be selected through party conventions rather than prima:ries.
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PRIMARY ELECTION REPORTS

COMNGRESSIONAL e B
Mailing Date (if
Date of Closing Date sent by registered Filing
State or Territory Election of Books or certified mail) Date
... ———————————_—-_. . -
*Montana June § May 16 May 21 May 24
* Nebraska May 15 April 25 April 30 May 3
Nevada September 4 August 15 August 20 August 23
*New Hampshire September 11 August 22 August 27 August 30
*New Jersey June § May 16 May 21 May 24
*New Mexico June § May 16 May 21 May 24
New York September 11 August 22 August 27 August 30
*North Carolina May 8 April 18 April 23 April 26
Runoff June § May 16 May 21 May 24
North Dakota June 12 May 23 May 28 May 31
Chio May 8 April 18 April 23 April 26
L
Runoft Semtember 18 August 29 September 3 September 6
. ®*Oregon May 15 April 25 April 30 May 3
Pennsylvania April 10 March 21 March 26 March 29
*Rhode Island September 11 August 22 August 27 August 30
*South Carolina  June 12 - May 23 May 28 May 31
Runoff June 26 June 6 June 11 June 14
*South Dakota June 5 May 16 May 21 May 24
*Tennessee August 2 July 13 July 18 July 21
*Texas May 5 April 15 April 20 April 23
Runoff June 2 May 13 May 18 May 21
Utah August 2] August 1 August 6 August 9
Ve. mont September 11 August 22 August 27 August 30
® *Virgin Islands September 11 August 22 August 27 August 30
*Virginia June 12 May 23 May 28 May 31
Washington September 18 August 29 September 3 September 6
**Washington, D.C. May 1 April 11 April 16 April 19
*West Virginia June 5 May 16 May 21 May 24
Wisconsin September 11 August 22 August 27 August 30
*Wyoming September 11 August 22 August 27 August 30

*States holding Senate elections.

**The District of Columbia and the U.S. territories of American Samoa, Guam and the Virgin Islands
will each hold an election for Delegate to the U.S. House of Representatives. Puerto Rico will hold an

election for Resident Commissioner to the U.S. House of Representatives. Candidates running in Puerto
Rico's election will be selected through party conventions rather than primaries.
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Feoner 1984 FEE % L ELECTION COMMISSIC \
ADVISORY OPINIONS '

ADVISORY OPINION REQUESTS
The following chart lists recent requests for
advisory opinions (AORs). The full text of each
AOR is available to the public in the Commis-
sion's Office of Public Records.
AOR Subject
1983-45 Individual's eligibility for primary
matching funds as political party's Presi-
dential candidate; matchability of con-
tributions. (Date made public: December
2 14, 1983; Length: 3 peges, plus 2-page
supplement)

1983-46 Affiliation of state membership associa-
tions and their PACs with national mem-
bershipship association and its PAC;
state associations' financing of national
PAC fundraising activities. (Date made
public: December 23, 1983; Length: 2
pages, plus 17-page supplement)

1983-47 Individual's eligibility for primary
matching funds as Presidential candidate
of political party. (Date made public:

~ December 23, 1983; Length: 9 pages,
plus 33-page supplement)

1983-48 PAC formed by cable t.v. corporation;
PAC's solicitation of personnel of part-
nerships affiliated with corporation.
(Date made public: December 28, 1983;
Length: 5 pages, plus 6-page supplement)

1984-1 Disposition of deceased Congressman's

campaign funds; refund of contribution

received after his death. (Date made
public: January 5, 1984; Length: 1 page)

1984-2 Candidate's use of contributor informa-

tion contained in report filed by unau-

thorized candidate committee using his

name. (Date made public: January 9,

1984; Length: 1 page)

1984-3 Individual's use of political trust fund to

retire debts of his 1980 Presidential

campaign. (Date made public: January

17, 1984; Length: 3 pages, plus 12-page

supplement)

Vdume 10, Nu 2

ALTERNATE DISPOSITION
OF ADVISORY OPINION REQUEST

-- AOR 1983-36 (Services provided to Presiden-
tial candidate by individual who previously
helped unauthorized committee make inde-
pendent expenditures on behalf of the same
candidate.) In a letter issued on January 20,
1984, the General Counsel informed the re-
quester that the Commission had determined
that the situation presented in the request
was hypothetical and therefore did not quali-

fy as an advisory opinion request. 2 U.S.C.
¢ §437f and 11 CFR 112.1(b).

ADVISORY OPINIONS: SUMMARIES :

An Advisory Opinion (AQ) issued by the Com-
mission provides guidance with regard to the
specific situation described in the AOR. Any
qualified person who has requested an AO and
acts in accordance with the opinion will not be
subject to any sanctions under the Act. Other
persons may rely on the opinion if they are
involved in a specific activity which is indistin-
guishable in all material aspects from the activity
discussed in the AO. Those seeking guidance for
their own activity, however, should consult the
full text of an AO and not rely only on the
summary given here.

AO 1983-25: Reporting and Recordkeeping
Requirements for Media Costs
Paid by Publicly Funded
Presidential Campaign
Mondale for President, Inc. (the Committee) may
report its payments to a media consulting firm as
expenditures without heving to itemize separately
the firm's payments to other persons for services

- and goods used in the performance of its contract

with the Committee. Consultants '84, Inc. will
handle the predominate portion of the Commit-
tee's media campaign during the primaries (e.g.,
media production and the purchase of television
and radio time and newspaper space).

In disclosing the payments as operating expendi-
tures, the Committee must provide an adequate
description of their purpose as, for example, "me-
dia buy" or "media production” expenses. (For full
reporting requirements, see 2 U.S.C. §434(bX5XA)
and 11 CFR 104.3(b).)

To fulfill its recordkeeping requirements, the
Committee must retain the media firm's invoices
and the canceled checks issued to the firm in
payment of the Committee's bills. Under the

terms of the contract, the media firm, in turn,
has agreed to maintein, and make available for
audit, records of ell production and placement

u,“,g




8404049@780

February 1984 FL ,

costs billed to the Committee. See 11 CFR-
9033.1(bX1).

The Commission based its approval of these re-

porting and recordkeeping procedures on the as-

sumption that Consultants '84 is a vendor of
media services. In support of this view, the Com-
mission cited the following facts:

-= The media firm had a legal existence sepa-
rate and distinct from the Committee; its
principals were not members of the Mondale
campaign staff.

-- The Committee was conducting arms-length
contract negotiations with the media firm.

-- The media firm expected to have three or
four other campaign media contracts as well
as contracts with businesses; the Committee
had no interest in these contracts.

Commissioner Frank P. Reiche filed a dissent
with which Commissioner Thomas E. Harris con-
curred. Commissioners Joan D. Aikens, Lee Ann
Elliott, Danny L. McDonald and John Warren
McGarry filed a response to the dissent. (Date
issued: December 22, 1983; Length: 13 pages,
including dissent and response)

AO 1983-38: PAC Information Article
Published in Company Newsletter

E.l. du Pont de Nemours and. Company (Dupont)
may publish an article announcing the organiza-
tion of its separate segregated fund, the DuPont
Good Government Fund (the fund), in a company
newspaper distributed only to DuPont employees
and retirees. DuPont's article (two versions pro-
posed) would not be considered an improper solici-
tation of the company's nonsolicitable personnel
(i.e, emplryees “vho are nct stockhelders ar ex-
ecutive or administrative personnel) because the
article does not praise employees for making
contributions, encourage their participation in the
fund or facilitate the making of contributions to
the fund. Neither does the article inform readers
that DuPont will accept unsolicited contributions
from nonsolicitable persons. Rather, the article
provides only factual information about the fund
and the legal requirements that apply to its
activities. See also AOs 1979-66, 1980-65 and
1982-65. (Date issued: December 16, 1983;
Length: 3 pages)
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AO 1983-40: PAC Funding of Nonpolitical
Ad for Senator

Campaign America, a multicandidate litical
committee of which Senator Robert Dole (R-Kan-
sas) is the honorary chairman, may pay for an
advertisement on Senator Dole's behalf, which
will appear in a statewide directory of Republican
elected officials. (The Kansas Republican Party
will publish the directory during 1984.) Campaign
America's payments for the ad will not be con-
sidered a contribution to Senator Dole's 1986
reelection campaign because the ad is intended to
support Senator Dole's activities as a federal
officeholder rather than to influence his reelec-
tion campaign. The ad will include a "non-politi-
cal" greeting from Senator Dole, his picture and a
listing of his Senate offices in Kansas. Moreover,
the ad will identify Senator Dole as an incumbent
rather than as a candidate. 2 U.S.C. $439a; 11
CFR 113.1 and 113.2. While Campaign America
must report the payments for the ad as disburse-
ments, the ad does not have to include a state-
ment identifying Campaign America as its spon-
sor. Statements of authorization or sponsorship
are required only for ads that solicit contributions
or expressly advocate the election or defeat of a
candidate. 2 U.S.C. $434(bX6XBXV); 11 CFR
104.3(b)(3)Xix).

The Commission did not address the applicability
of U.S. Senate rules to Campaign America's spon-
sorship of the ad because they are beyond the
Commission's jurisdiction. Nor did the Commis-
sion address the issue of whether Campaign A-
merica's payments would be considered contri-
butions to the Kansas Republican Party. (Date
issued: January 5, 1984; Length: 3 pages)

AO 1983-42: Transfer of Funds from PAC's
Federal Account
to State Account
A local union of the Allied Building Inspectors
may transfer funds from its PAC's federal fund, a
registered political committee which exclusively
supports federal candidates, to its state fund. The
PAC proposed making the transfer because funds
in the federal account exceed the amount needed
to support federal candidates.

continued
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Under the Act and FEC Regulations, transfers
may be made without limit between affiliated
committees (e.g., campaign accounts). Moreover,
since the Act's contribution limits are placed only
on contributions to political committees (i.e.,
committees that make expenditures to influence
federal elections) and the state account is not a
registered political committee, the contribution
limits would not apply to transfers made to the
state account. 11 CFR 100.5(gX2) and 132.6(a).

In reporting the transactions, the PAC must item-
ize each transfer of funds from the federal ac-
count to the state account. See 2 U.S.C. §434
(bXSXC) and 11 CFR 104.3(b)1Xii).

The Commission did not address the application of
state laws to the transfers. The Commission not-
ed,*however, that the Federal Election Campaign
Act would not preempt or supersede any appli-
cable state law which limited or prohibited the
transfers. (Date issued: January 5, 1984; Length: 2

pages)

AO 1983-44 Commercial Use of Candidate
Information on FEC Reports

Cass Communications, Inc., a firm that facilitates
national advertising in college newspapers, may
use the names and addresses of federal candidates
listed on FEC campaign finance reports to solicit
candidates as potential advertising clients. Al-
though Section 438(a)(4) of the Act places re-
strictions on the use of information contained in
FEC campaign finance reports, the purpose of the
provision is to protect contributors -- not candi-
dates -- from having their names used for con-
tribution solicitations or for commercial purposes
(e.g., list brokering).

The Commission relied on previous opinions which
concluded that information on candidates con-
tained in FEC reports could be used for commer-
cial purposes, such as soliciting subseriptions from
candidates for periodicals covering campaign
activity. See AO's 1980-78 and 1981-38. Commis-
sioner Frank P. Reiche filed & concurring opinion.
(Date issued: January 6, 1984; Length: 4 pages,
ineluding eoncurring opinion)
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OVERALL ANNUAL LIMIT ON
CONTRIBUTIONS FROM INDIVIDUALS

The Public Communications Office frequent-
ly receives questions concerning the overall an-
nual limit that the election law places on contri-
butions which an individual may make to candi-
dates for federal office and to the political com-
mittees which support them. This article responds
to those questions.

What is the maximum amount that an individual
may contribute to all federal candidates and poli-
tical committees during a calendar year?

An individual may contribute up to $25,000
per year to all federal candidates and to the
political committees which support them. 2
U.S.C. §441a(aX3); 11 CFR 110.5. (For procedures
on allocating contributions to the annual limit,
see below.) Moreover, within this annual limit on
total contributions, an individual may not exceed
the specific limits that the election law pre-
scribes for contributions: to & national party com-
mittee, to & committee authorized by a candidate
and to eny other type of political committee. (See
2 U.S.C. S§§441a(aX1)-(aX3) and 11 CFR 110.1-
110.3. A special chart on contribution limits also
appears in the FEC's Campaign Guide series and
the FEC's information brochure.)

If, during 1983, an individual contributed to a
candidate's 1984 primary or general election cam-
paign, does the contribution count against the
contributor's annual limit for 1983 or for 19842
The contribution counts against the contribu-
tors overcall arnee] limit tor 1684, Cent~ihntions
to a candidate's campaign count against the limit

-applicable to the year in which the election is

held, regardless of when the contribution is made.
11 CFR 110.5(bX1).

If an individual makes a contribution in 1984 to
retire a candidate's 1982 campaign debts, does the
contribution count against his/her overall annual
limit for 1984 or 1982?

The contribution counts against the individ-
ual's overall annual limit for 1982. For example,
during 1982, Joe Smith contributed $800 to
Samantha Jones' primary campaign. During 1984,
in order to help Ms. Jones retire debts remaining
from the 1982 primary campaign, Smith contrib-
utes an additional $200 to the primary campaign.*

*Contributions designated to retire a candi-
date's campaign debts are also subject to the
donor's $1,000 limit for that particular election
(e.g., a primary, runoff or general election). 11
CFR 110.1(g)2).

\1.?;";-“4::‘ sy
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Both contributions count against Smith's overall
annual contribution limit for 1982, even though
the first contribution was made in 1982 and the
second contribution, in 1984. 11 CFR 110.5(bX1).

If a multicandidate political committee uses con-
tributions made by an individual during 1983 to
support candidates running for office in 1984, do
those contributions count against the contributor's
overall limit for 1983 or for 1984?

The contributions count against the individ-
ual's overall annual limit for 1983. Contributions
made to a political committee (not authorized by
a candidate) count against the annual limit for the
year in which the contribution is actually made,
as long as the contribution is not earmarked for
any particular candidate. For example, an un-
designated $20,000 contribution which Joe Smith
made to his party's national committee during
1983 counts against his overall annual limit for
1983, even though the party may eventually use
some of the funds to support candidates running
for office in 1984. 11 CFR 110.5(bX2).

If, in contributing to a multicandidate committee
in 1983, an individual earmarked his/her contribu-
tion for a particular candidate's 1984 primary or
general election campaign, would the contribution
count against the individual's overall annual limit
for 1983 or for 19847

The contribution would count against the
individual's overall annual limit for 1984. If a
donor earmarks his/her contribution to a political
committee for a particular candidate, the contri-
bution counts against the donor's overall limit for
the vear in which the candidate runs for office.

Does the overall annual limit apply to contribu-
tions which an individual gives to a political
co:amitiee whick plans te make independent ex-
penditures during 1984?

Yes. 11 CFR 110.5{c).

Does the overall annual limit apply to the contri-
butions which an individual makes to either a
delegate or a delegate committee* to help
finance the selection of one or more delegates to
a national nominating convention?

Yes. 11 CFR 110.5(d).

*For detailed informatior on financing the
selection of delegates to the national nominating
conventions of political parties, see Commission
Regulations at 11 CFR 110.5(d) and 114. In addi-
tion, a detailed summary of FEC rules pertaining
to the financing of convention delegates was
published on p. 1 of the December 1983 issue of
the FEC Record.
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PUBLIC APPEARANCES

2/4 Texas Medical Association
1984 Leadership Conference
Austin, Texas i
Chairman Lee Ann Elliott

2/10 Oregon Medical Association

Portland, Oregon

Cheairman Lee Ann Eliott

2/14 National City Christian Church

Conference

Understanding Election '84

Washington, D.C.

Chairman Lee Ann Elliott

Commissioner Joan D. Aikens

2/16 Federal Bar Association

1984 Federal Campaign Law Con-

ference

Washington, D.C.

Charles N. Steele, General Counsel

PRESIDENTIAL ELECTIONS

NEW PRESIDENTIAL COMPUTER INDEX

In November 1983, the Commission intro-
duced a new computer index that provides a
concise summary of the financiul aciivity of ma-
jor Presidential campaigns. The 1984 Presidential

~Campaign Summary Report extracts iniormation
from reports [iled Ey Presidential campaigns and

adjusts numbers to reflect actual amounts raised
and spent. For example, the index provides up-
dated figures on total contributions from indivi-
duals, minus any refunds made to those contri-
butors, and total expenditures, minus any refunds
or rebates. Although researchers may still refer
to the Presidential reports for information on
specific contributors and vendors, they no longer
have to leaf through reports, calculating offsets
to gross totals.

The new index also includes information reported

by Presidential campaigns on:

-- Total primary matching funds received by
each campaign;

-- Amount spent by each campaign on legal and
accounting services exempt from the cam-
paign's overall national spending limit; and

continued
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-- Total campaign expenditures of each cam-

paign which are subject to the overall nation-
al spending limit.

Computer print-outs of the new Presidential in-
dex may be reviewed in the Commission's Public
Records Office, located on the first floor of the
Commission. The print-outs are available free of
charge. For more information, contact the Public
Records Office, 1328 K Street, N.W., Washington,
D.C. 20463 or call toll-free 800-424-9530 or
locally 523-4181.

. COURTCASES

NEW LITIGATION

FEC v. Edward M. Kennedy/
Kennedy For President Committee

On December 21, 1983, the FEC filed suit
against Senator Edward M. Kennedy, a candidate
for the Presidency in 1980, and the Kennedy for
President Committee, Senator Kennedy's principal
campaign committee for the 1980 primaries. The
Commission's suit was precipitated by the Ken-
nedy campaign's failure to repay primary match-
ing funds (amounting to $55,500.33) which, on
April 14, 1983, the FEC had determined the
campaign must repay. 26 U.S.C. §§9040(b) and (c).
On May 13, 1983, the Kennedy campaign had filed
a petition with the U.S. Court of Appeals for the
District of Columbia Circuit seeking the court's
review of the FEC's repayment determination.
("lenned for Dresid2nt Committee v. FEC; Civi

" Action No. 83-1521) However, the Kennedy cam-

paign had not applied for a stay of the FEC's
determination pending the appeals court's review
of the determination. ; :

The FEC theréefore asked the district court to:

-- Declare that the defendants violated 26
U.S.C. §9038(b) and former 11 CFR 9038.2(e)
(1979)* by failing to make the repayment
determined by the Commission;

-- Declare that the defendants are jointly and
severally liable for the $55,500.33 repay-
ment; and

*Under Commission Regulations, primary
matching fund recipients are required to make
repcyments to the U.S. Treasury within 20 days of
recziving notice of the FEC's final repayment
determination. See 11 CFR 9038.2(dX2) (formerly
9035.2(ej).

T — w— ————r pro—— p————
g e PW N Are  gettgc b=, atvd e @ ey s e el -
. i e v B R D i AR Mok el . 3 Y

v~ e e

' "‘ Volume 10, Nurmber 2

-- Order defendants to pay the $55,500.33 to
the U.S. Treasury, together with interest on
the repayment since Msy 5, 1983, the date on
which the repayment was due.

U.S. District Court for the District of Columbia,
Civil Action No. 83-3820, December 21, 1983.

Orloski v. FEC

On November 22, 1983, Richard B. Orloski
filc;d a new suit against the FEC in the U.S.
District Court for the District of Columbia. Mr.
Orloski claimed that the FEC's October 14 dis-
missal of the administrative complaint he had
filed on June 6 was "arbitrary and capricious and
contrary to law."” (Richard B. Orloski v. FEC;
Civil Action No. 83- ursuant to 3.C.
§437g(aX8), Mr. Orloski asked the court to reverse
the FEC's October 14 decision to dismiss his
complaint. He also asked that his administrative
complaint be remanded to the FEC for further
proceedings.

In an earlier suit, filed with the district court in
January 1983, Mr. Orloski had petitioned the
district court to review and reverse the FEC's
decision to dismiss his September 1982 adminis-
trative complaint. (Civil Action No. 83-0026) In
that complaint, Mr. Orloski had alleged that a
picnic organized by a group of senior citizens was
a political event on behealf of a candidate, and
that, as such, the group was required to register
as a political committee. Mr. Orloski had also
alleged that, in sponsoring the picnie, the group
had accepted prohibited corporate contributions.

After filing his first suit with the district court,
Mr. Orloski discovered grounds for new €astual
allegations regarding nis complaiut. Both Mr. Or-
loski and the FEC agreed that these new al-

‘legations should not be reviewed by the court

before the FEC had an opportunity to review
them in order to determine whether they estab-
lished reason to believe that the election law had
been violated. 2 U.S.C. §437g{aX1) and (2).

Accordingly, on May 27, 1983, the district court
issued an order and stipulation, allowing Mr. Or-
loski to file a second complaint with the FEC. The
new complaint, filed on June 6, 1983, contained
the new allegations. The FEC, in turn, considered
Mr. Orloski's new complaint and, on Cctober 4,
1983, once again, found no reason to believe that
the responcents named in the complaint had vio-
lated the election law. As a result of the FEC's
action, Mr. Orloski deciced to file his new suit
against the Commission.
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COMPLIANCE

SUMMARY OF MURs

The Act gives the FEC exclusive jurisdiction
for its civil enforcement. Potential violations are
assigned case numbers by the Office of General
Counsel and become "Matters Under Review"
(MURs). ALl MUR investigations are kept confi-
dential by the Commission, as required by the
Act. (For a summary of compliance proced
see 2 U.S.C. §§437g and 437(dXa) and 11 CFR
Part 111.)

This article does not summarize every stage in
the compliance process. Rather, the summaries
provide only enough background to make clear the
Commission's final determination. Note that the
Commission's actions are not necessarily based
on, or in agreement with, the General Counsel's
analysis. The full text of these MURs is available
for review and purchase in the Commission's
Public Records Office.

MUR 1272: Independent Expenditures Alleged
To Be In-Kind Contributions

On May 12, 1983, the Commission entered into a
conciliation agreement with a political committee
not authorized by any candidate (the unauthorized
committee), which had violated the election law
by making excessive in-kind contributions to a
Senate candidate’s 1980 primary campaign (the
Senate campaign). The unauthorized committee
had reported certain media disbursements as "in-
dependent expenditures" for the defeat of the
Senate candidate's opponent. The Ccrnmission
determined that the unauthorized committee's
media expenditures had not been made independ-

ently of the Senate campaign because the founder -

of the unauthorized committee had also acted as
a fundraiser for the campaign.

Complaint
On August 7, 1980, the Senate candidate's

opponent in the primary campaign filed a com-
plaint naming three respondents: the Senate can-
didate and his principal campaign committee; the
founder of the unauthorized committee and the
committee; and an advertising firm. The com-
plainant alleged that:

-- The unauthorized committee's media expen-
ditures on behalf of the Senate campaign
(totaling $21,050.39) constituted excessive
in-kind contributions to the campaign (in
violation of 2 U.S.C. §441a(a)(1XA));

-- The Senate campaign had knowingly accepted
the excessive in-kind contributions (in viola-
tion of 2 U.S.C. §441a(f)); and
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== An advertising firm had made prohibited cor-
porate contributions to the Senate campaign
by providing services at less than the fair
market cost, which benefited the campaign
(in violation of 2 U.S.C. $441b(a)).

On January 27, 1981, the Commission found rea-
son to believe that the respondents had violated
these provisions of the election law and initiated
an investigation of the matter.

General Counsel's Report
'  Excessive In-Kind Contributions. Section
109.1(bX4XiXB) of Commission Regulations pre-
sumes that a committee's expenditures on behalf
of a candidate are not independent if they are
made by or through any person who has also been
acting as an agent of the candidate's campaign.
The founder of the unauthorized committee had
been a fundraiser for the candidate's campaign.
Evidence indicated that, during the period he was
planning the formation of the unauthorized com-
mittee (which later made the alleged independent
expenditures), the founder, still functioning in his
role as a fundraising agent, attended a campaign
strategy meeting where proposed campaign film
footage was viewed. Even if the unauthorized
committee was formed after the founder had left
the candidate's campaign, the founder made the
alleged independent expenditures only after he
had ot.nained important information about the
campaign. Thus, the General Counsel concluded,
the unauthorized committee's expenditures re-
sulted from the founder's contact with the cam-
paign and were not independent. The General
Counsel therefore recommended that the Com-
mission find probable cause to believe that the
unauthorized committee had made excessive in-
kind contributions.

Senate Campaign's Acceptance of Fxcessive In-
Kind Contributions. The General Counsel recom-
mended that the Commission take no further
action with regard to the Senate campaign's
knowing acceptance of excessive contributions
which resulted from the unauthorized committee's
media spending. The General Counse} found that
the Senate campaign had not been aware of plans
to form the unauthorized committee. Nor had any
of the Senate candidate's campaign staff worked
for the unauthorized committee while employed
by the candidate's campaign.

Media Firm's Prohibited Corporate Contributions
to the Senate Candidate's Campaign. The General
Counsel's Office founc no evidence to support the
allegation that the media firm had made prohib-
ited corporate contributions to the Senate cam-
paign by charging the campaign less than the

continued

A S e TS e

PR X AT



[
)

8404049073

rusual and normal” fee for its servités. The Gen-
eral Counsel therefore recommended that the
Commission find no probable cause to believe that
the media firm had violated the Act's ban on
corporate contributions. 2 U.S.C. §441b(a).

Commission Determination

On December 1, 1982, the Commission found:
Probable cause to believe that the unautho-
rized committee had made excessive in-kind
contributions to the Senate campaign in vio-
lation of 2 U.S.C. S441a(aX1XA); and

No probable cause to believe that the media
firm had made prohibited corporate contribu-
tions to the Senate campaign in violation of 2
U.8.C. §441b(a).

The Commission voted to take no further action
with regard to the Senate campaign's acceptance
of excessive contributions from the unauthorized
committee.

On May 12, 1983, the Commission entered into a
conciliation agreement with the unauthorized
committee in which the committee agreed to pay
a civil penalty of $2,500 to the U.S. Treasurer and
not to undertake any activity in violation of the
Act.

MUR 1495: Prohibited Use of Information
on Campaign Finance Reports

On March 24, 1983, the Commission entered into
a conciliation agreement with the principal cam-
paign committee of a House candidate. The com-
mittee had violated 2 U.S.C. §438(a)4) by using
information copied from reports and statements
filed with the FEC for the purpose of soliciting
political contributions from individuals.

Complaint . -

On Octooer 20, (982, the Commiss.on re-
ceived a complaint from the treasurer of the
principal campaign committee of a Congressional
candidate (Candidate A), alleging that the candi-
date's opponent, Candidate B, and the.opponent's
principal campaign committee had violated 2
U.S.C. §438(a)(4). That provision prohibits the use
of information copied from reports and state-
ments filed with the FEC for solicitation or
commercial purposes, other than the solicitation
of political committees.

General Counsel's Report

Candidate A's treasurer based his allegation
on the discovery that Candidate B's campaign
committee had mailed a fundraising letter to a
fictitious name listed on the report of Candidate

- A's committee. On any given report, a political

committee may include the names of up to 10
fictitious contributors (referred to &s pseudonyms)
in orcer to protect the committee from the illegal
use of contributors' names and addresses.

oy
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In an affidavit to the Commission, Candidate B's
campaign committee explained that, in compiling
a mailing list for a fundraising letter, ons of its
volunteers had consulted reports that Candidate
A's campaign had filed with the FEC. Candidate
B's committee stated that when this improper use
was discovered (prior to the mailing), the commit-
tee had tried to purge its mailing list of those
names and addresses copied from the complain-
ant's reports. The committee admitted to having
failed in this attempt. In & separate affidavit, the
respondent Congressman (Candidate B) stated
that he was unaware of the erroneous use of FEC
repgrts and the subsequent attempt of his own
committee to correct the error. The General

Counsel recommended that the Commission find
reason to believe that the respondent committee
had violated 2 U.S.C. §438 (aX4) and no reason to
believe that the Congressman had violated the
Act. On January 11, 1983, the Commission ap-
proved these recommendations.

Commission Determination
On March 24, 1983, the Commission entered

into a conciliation agreement with the respondent

committee in which the committee agreed:

1. It had violated 2 U.S.C. §438(aX4), which
prohibits political committees from soliciting
contributions from individuals whose names
arz copied from campaign finance reports;
an :

To pay a civil penalty of $250.

* FEDERAL REGISTER

FEDERAL REGISTER NOTICES

The item below identifies an FEC document
that appeared in the Federal Register on January
10, 1984. Copies of the notice are available in the
Publie Records Office.

i

Notice Title

Filing Dates for Wisconsin Special Pri-
mary and General Elections (49 Fed.
Reg. 1284, January 10, 1984) -

1984-]

1984-2 11 CFR Parts 100 and 101: Payments
Received for Testing-the-Water Activi-
ties: Advanced Notice of Proposed Rule-
;ng%kj;\g (49 Fed. Reg. 1995, January 17,
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FINANCIAL ACTIVITY OF
PARTY COMMITTEES

During the 1981-82 election cycle, Republi-
can party committees at the national, state and
local levels spent more than five times as much as
their Democratic counterparts and contributed
three times more funds to federal candidates.
Information released by the FEC during December
1983 showed that, of the $214 million they spent,
Republican party committees contributed 2.6 per-
cent ($5.6 million) to federal candidates. They
also made special coordinated party expendi-
tures® on behslf of their candidates in the general
election, which amounted to 6.7 percent (or $14.3
million) of the total they spent. By contrast, of
the $40.1 million the Democratic party spent, 4.5
percent (or $1.8 million) was contributed to feder-
al candidates. The Democratic party committees
made special coordinated expenditures amounting
to 8.2 percent (or $3.3 million) of their total
disbursements.

The FEC study also showed a significant increase
in spending by both parties during the 1981-82
election cycle. Total spending by Republican par-
ty committees represented & 32 percent increase
over their spending during the 1979-80 Presiden-
tial election cycle, and a 150 percent increase
over 1977-78. Democratic party committees, on
the other hand, spent only 14.5 percent more
during the 1981-82 election cycle than they had
during 1979-80. However, when compared to the
1977-78 figures, Democratic spending during
1881-22 increased ty 49 percent.

Republican party committees began the 1981-82

election cycle with $6.7 million cash on hand. .

They raised an additional $215 million** and had
a cesh-on-hand balance of $7.5 million at the
close of December 1982. Their debts totaled $5.3
million. By contrast, Democratic party commit-
tees started the cycle with $2.5 million cash on
hand. After raising a total of $39.3 million, their
remaining cash-on-hand balance was $1.5 million,
and their debts at the end of 1982 totaled $4.1
million.

*These limited expenditures are separate
from contributions made by national and state
party committees to candidates and therefore do
not count against contribution limits. They are,
however, subject to separate expenditure limits.
See 2 U.S.C. Section 441a(d) and 11 CFR 110.7.

**Receipt figures have been adjusted for
transfers between certain committees of the
same political party.
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example, PAC contributions a; ted to 7.9 per-
cent {or $3.1 million) of Democratic party com-
mittees' total receipts ($3¢.3 million). PAC con-
tributions to Republican party committees, on the
other hand, constituted .8 percent (or $1.1
million) of their total receipts ($215 million).

More detailed information on party activity may
be obtained form the four-volume study, FEC
ieporis on Finaneial Aetivi 1981-83, Final

tees. The study may be purchased ($5.00 per
volume) from the FEC's Public Records Office,
1328 K Street, N.W., W , D.C. 20463.
Checks should be made payable to the FEC.

CHANGE OF ADDRESS

Political Committees

Registered political committees are
automatically sent the Record. Any change
of address by a regist committee must,
by law, be made in writing as an amend-
ment to FEC Foria 1 (Stateineat of Organi-
zation) and filed with the Clerk of the
House, the Secretary of the Senate, or the
FEC, as appropriate.

Other Subsecribers
Record subseribers (who are not politi-

cal committees), when calling or mailing in

a change of address, are asked to provide

the following information:

l. Name of person to whom the Record is
sent.

2. Old address.

3. New address. %

4. Subscription number. The subscription
number is located . in the upper left
hand corner of the mailing label. It
consists of three letters and five num-
bers. Without this number, there is no
guarantee that your subscription can
be located on the computer.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ; MUR 1759
Parris for Congress Committee )
CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on September 24,
1984, the Commission decided by a vote of 6-0 to take

the following actions in MUR 1759:

1. Grant the extension of time
to respond to the complaint
as requested in the letter
submitted with the General
Counsel's September 19, 1984
Memorandum to the Commission.

2. Approve the letter attached
to the General Counsel's
Memorandum to the Commission
dated September 19, 1984.

Commissioners Aikens, Elliott, Harris, McDonald,

McGarry and Reiche voted affirmatively in this matter.

8404049071318

Attest:

9= ol ¥ £ ﬁdﬁ&ﬁ_ﬁmemy_z

Date Marjorie W. Emmons
Secretary of the Commission

Received in Office of Commission Secretary: 9-19-84, 2:13
Circulated on 48 hour tally basis: 9-20-84, 11:00




84040490782

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

September 25, 1984

Justin D. Simon

‘Dickstein, Shapiro & Morin

2101 L Street, N.W.
washington, D.C. 20037

Re: MUR 1759
Parris for Congress Committee

Dear Mr. Simon:

This is in reference to your letter dated September 14,
1984, requesting an extension of 7 days to respond to the
Commission's allegations. After considering the circumstances
presented in your letter, the Commission has determined to grant
you your requested extension. Accordingly, your response will be
due on September 24, 1984.

If you have any questions, please contact Andrew Maikovich,
the staff member assigned to this matter at (202) 523-4000.

Sincerely,
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FEDERAL ELECTION COMMISSION
WASHINCTON. D.C. 20463

Justin D. Simon

Dickstein, Shapiro & Morin
2101 L Street, N.W.
washington, D.C. 20037

Re: MUR 1759
Parris for Congress Committee

Dear Mr. Simon:

This is in reference to your letter dated September 14,
1984, requesting an extension of 7 days to respond to the
Commission's allegations. After considering the circumstances
presented in your letter, the Commission has determined to grant

you your requested extension. Accordingly, your response will be
due on September 24, 1984.

If you have any questions, please contact Andrew Maikovich,
the staff member assigned to this matter at (202) 523-4000.

Sincerely,

Charles N. Steele
General Counsel

By: Kenneth A. Gross
Associate General Counsel
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841740490729

FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

ﬁ4§ﬂ”q p2:13

September 19, 1984

MEMORANDUM TO: The Commission

FPROM: Charles N. Steele
General Counsel

By: Kenneth A. Gross
Associate General Counse

SUBJECT: Extension for Response - R 1759
Parris for Congress Committee

On August 8, 1984, a complaint was filed by the Democratic
Party of Virginia against the Parris for Congress Committee (the
"Committee”) alleging that the Committee violated 2 U.S.C. § 434
by reporting past primary contributions as primary contributions.

On August 27, 1984, counsel for the Committee requested and
was granted a 21 day extension to September 17, 1984, to respond
to the complaint.

On September 14, 1984, counsel requested an additional one

week extension to September 24, 1984, due to problems in locating
a witness.

The Office of General Counsel recommends that the Commission
grant the extension to respond and approve the attached letter.

Attacments
1. Extension Request
2. Letter to Respondent
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DICKSTEIN, SHAPIRO & MORIN
2101 L STREET, N.W.
WASHINGTON, D.C. 20037

SIMON 202 785-9700 SO0 MADISON AVENUE

JUSTIN D.
CiRECT DiAL T . NEW YORK, N, v. 10022
202 azam-224) ' TELEX: 892608 DSM WSH 212 033-1900
September 14, 1984
HAND-DELIVERED
Andrew Maikovich, Esq. Y
Federal Election Commission ©
Washington, D.C. 20463 e I
Pt :
Re: MUR 1759 S ararE
! he)
Dear Mr. Maikovich: S

This letter confirms our conversation of this mornimg: in -
which we requested an extension until September 24, 198%7to0
respond to the allegations contained in the complaint in this
matter. As we informed you this morning, we need this additional
time in order to confirm certain facts we plan to set forth in
our response in this matter.

.~ .

You informed us that this request for additional time would
have to be considered by the Commission. Accordingly, we would

appreciate your conveying our request to the proper channels in
the Commission,

Thank you for the courtesy you have extended to us. We
especially appreciate your taking the time to meet with us this
morning to discuss the issues we should address in our response.

Sincerely you s,

n D. Slmon

JDS:kam
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C. 20463

Justin D. Simon

‘Dickstein, Shapiro & Morin

2101 L Street, N.W.
Washington, D.C. 20037

Re: MUR 1759
Parris for Congress Committee

Dear Mr. Simon:

This is in reference to your letter dated September 14,
1984, requesting an extension of 7 days to respond to the
Commission's allegations. After considering the circumstances
presented in your letter, the Commission has determined to grant

you your requested extension. Accordingly, your response will be
due on September 24, 1984.

If you have any gquestions, please contact Andrew Maikovich,
the staff member assigned to this matter at (202) 523-4000.

Sincerely,

Charles N. Steele
General Counsel

By: Kenneth A. Gross
Associate General Counsel
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NAMZ2 OF COUNSEL: Mycon 3. Mint2 YIS
> r i D
ADDRESS: . e L) Steat o ey
| ' wWosh N¢. Y0037 . '
TRLEPHONE: 303>~ 3% ->347 e

.The above-named individual is hereby dGesignated 2s my
counsel and is azuthorized to receive zny notifications and other

comnmunications from the Commission anéd to zct on my behalf before

the Commission.
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842404907297

FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

August 13, 1984

Jim Humlicek

pemocratic Party of Viriginia
701 East Franklin #8011
*Richmond, Virginia 23219

Dear Mr. Humlicek:

This letter is to acknowledge receipt of your complaint ,
which we received on August 6, 1984 which alleges violations of
the Federal Election Campaign laws. A staff member has been
assigntdd to analyze your allegations. The respondent will be
notified of this complaint within five days.

You will be notified as soon as the Commission takes final
action on your complaint. Should you have or receive any
additional information in this matter, please forward it to this
office. We suggest that this information be sworn to in the same
manner as your original complaint. For your information, we have
attached a brief description of the Commission's procedure for
handling complaints. If you have any questions, please contact
Barbara A. Johnson at (202) 523-4143.

Sincerely,

Enclosure




DICKSTEIN, SHAPIRO & MORIN
2101 L STREET. N. W,
WASHINGTON, D C. 20037

Andrew Maikovich, Esqg.

1325 K Street, N.W.

7th Floor

Federal Election Commission
Washington, D.C. 20463

HAND DELIVERED




DICKSTEIN, SHAPIRO & MORIN
S9O8 MADIBSON AVENUE

2101 L STREET, N. W,
WASHINGTON, D.C. 20037
202 785-9700
NEW YORK, N. Y. 10022
212 832-1900

TELEX: 892608 DSM WSH

JUSTIN D. SIMON
DIRECTY DIAL

202 82a-221
September 14, 1984

Flazg by
)

HAND-DELIVERED
Andrew Maikovich, Esq.
Federal Election Commission
Washington, D.C. 20463
-
Re: MUR 1759 ? £,
- s
Dear Mr. Maikovich: : k= %ﬁ
This letter confirms our conversation of this uofh!lg.iqu
which we requested an extension until September 24, 198¥¢to0
respond to the allegations contained in the complaint in this
As we informed you this morning, we need this additional
time in order to confirm certain facts we plan to sct.forth in

d
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matter.
You informed us that this request for additional time would
Accordingly, we would

07 979

our response in this matter.
have to be considered by the Commission.
appreciate your conveying our request to the proper channels in
We
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the Commission.
Thank you for the courtesy you have extended to us.
especially appreciate your taking the time to meet with us this

morning to discuss the issues we should address in our response.
Sincerely youzs,

Simon
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JDS :kam
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2101 L STREET, N.W.
WASHINGTON, D.C. 20037 .

M. J. MINTZ 202 785-9700 598 MADISON AVENUE

DIRECT DIAL — NEW YORK, N. Y. 10022
202 828-2247 TELEX: 802608 DSM WSH 212 832-1900

<>
August 24, 1984
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Mr. Andrew Maikovich
Federal Election Commission . £
Washington, D.C. 20463
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Re: MUR 1759

3J

Dear Mr. Maikovich:

- This will confirm our conversation of this afte¥ndon in
which I requested an extension until September 17th to respond to
the above-captioned matter.

08

£

As I indicated to you, the basis for this extension is
that the people most knowledgeable with regard to the matter are
out of the city and will not return until after the Labor Day
holiday. In addition, I myself will be out of town beginning
tomorrow and will not return until Wednesday, September 5th.

Accordingly, in order to properly present a response to
the alleged violations, we will need the requested extension of
time. Your cooperation with regard to this request is greatly
appreciated.

8 43 419

SinN rely,

AR n
1h

cc: Terence Ross
Director of Operations
Parris for Congress
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 13, 1984
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

wWayne Codding

Treasurer

Parris for Congress

P.0. Box 704 = 3
Springfield, Virginia 22150

Re: MUR 1759
Dear Mr. Codding:

This letter is to notify you that on August 6, 1984 the
Federal Election Commission received a complaint which alleges
that Parris for Congress, may have violated certain sections of
the Federal Election Campaign Act of 1971, as amended ("the
Act"). A copy of the complaint is enclosed. We have numbered this
matter MUR 1759. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against Parris for
Congress, in connection with this matter. Your response must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
wWhere appropriate, statements should be submitted under oath.

This matter will remain confidential.in accordance with 2
U.S.C. § 437g(a)(4)(B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
Please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact Andrew Maikovich,
the staff person assigned to this matter at (202) 523-4000. PFor
your information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
Counsel

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Congressman Stan Parris

-
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August 6, 1984
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Mr. Charles Steele

General Counsel o
Federal Election Commission

~

1325 K Street, N.W. g
Washington, D.C. "t

(S )

Dear Mr. Steele: e

This Complaint is filed by the Democratic Party of Virginia
("the Party"”) in connection with certain fundraising activities
by the Parris for Congress Committee, its Treasurer, and
Congressman Stan Parris, a candidate for reelection to the
House of Representatives in the Eighth District of Virginia.
The Party alleges, specifically, that the Parris-related
respondents have violated § 434 of the Act, and related
regulations of the Federal Election Commission, 11 C.F.R.

§ 104.14(d), by raising and reporting as "primary
contributions"” funds which are properly reported as general
election contributions and chargeable to the Congressman's 1984
general election limit. The Party requests that the Commission
take prompt action to require these respondents to amend the
relevant reports and abide by the lawful limits.

FACTS

The facts of the matter are simple. On May 19, 1984,
Congressman Parris was nominated for reelection at a convention
held by the Republican Party. Under Virginia law, the party
holds, and has exercised, the authority to provide for
nomination through the act of such a convention. As a result
of the convention's decision to nominate Mr. Parris, he was not
required to stand for election in any primary election decided
by the voters of the state. In fact, there was no primary
election held by the Republican Party to nominate a candidate
for election to the Eighth District Congressional Seat.

The Democratic Party of Virginia, however, did hold a
primary, on June 12, 1984, to nominate a candidate to oppose
Mr. Parris for election to the House.
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8 4

Mr. Charles Steele
August 6, 1984
Page 2

According to reports of the Parris Committee, Mr. Parris
and that committee continued to raise funds treated as
"primary"-related from the day after the nominating convention
on May 20, 1984, through the date of the Democratic primary on
June 12, 1984. A total of $24,525.00 in such "primary"
contributions was raised in the post-Republican convention, but
pre-Democratic primary, period.

LAW

It is clear from the foregoing that, under the Federal
Election Campaign Act of 1971, as amended, 2 U.S.C. § 431, et
seq.., these post-convention fundraising activities were not
properly treated by respondents as related to the primary
election. In fact, monies raised in the May 20-June 12 period
were lawfully required to be reported as related to the general
election and subject to Mr. Parris' general election
limitations. As a result, the Parris Committee violated § 434
of the Act, including the requirement under Commission
regulations that the committee and its treasurer be responsible
for accurate reports. 11 C.F.R. § 104.14(4d).

Under the statute, of course, Mr. Parris and his committee
are legally authorized to accept contributions, subject to
appropriate limitations, in connection with particular
elections. 2 U.S.C. § 441la. Thus, multicandidate political
committees generally are entitled to contribute $5,000 to a
Congressional candidate's primary election, and another $5,000
to his or her general election. If any candidate, like
Mr. Parris, fails to receive funds from a multicandidate
committee contributor in the primary election period up to the
date of the primary, then he or she may only solicit funds
under the general election limit of $5,000.*/

The regulations of the Commission make clear that the

*/ While contributions under the primary limit could be raised
after a convention or primary to retire a primary or
convention-related debt, the Parris reports reveal no such debt
which would justify the level of contributions raised in the
May 20-June 12 period.




Mr. Charles Steele
August 6, 1984
Page 3

Republican convention of May 19, 1984, was the primary election
date for Mr. Parris. Thus, all contributions received after
that date were subject to-—-and reportable under--general
election limitations. Under FEC regulations,

A . . . convention of a political party is an
election if the . . . convention has the
authority to elect a nominee for federal
office on behalf of that party.

11 C.F.R. § 100.2(e). As the FEC has repeatedly held, the
"authority to nominate" is determined by reference to state law
and relevant political party rules. Advisory Opinions 1984-16,
1976-30, 1978-25, and 1976-58. In the State of Virginia, it is
beyond question that under applicable laws and party rules, the
convention of May 19, 1984 served as the primary election for
Mr. Parris—--after which only the general election limit could
be used.

Thus, the contributions raised and reported by the Parris
respondents between May 20, 1984 and June 12, 1984 were not
primary election contributions, subject to the primary election
limits. Those contributions were general election
contributions, and reportable as such.

While this complaint requests remedial Commission action in
the form of amended reports, the issue raised here does not
solely concern the Act's disclosure requirements. In addition,
the integrity of the contribution limitations is at issue. If
Mr. Parris and his committee are not required to treat the
May 20-June 12 funds raised as general election contributions,
then Mr. Parris will benefit from an illegally enlarged
contribution limitation for the general election. The funds
raised through June 12 may be counted toward the primary limit,
leaving the Committee and its candidate with a fresh, full
general election limitation of $5,000 from multicandidate
committee contributors and $1,000 from individual
contributors. If the law is enforced as a result of this
complaint, however, Mr. Parris will be forced to count each
contribution received from May 20 through June 12 toward the
general election limit, and those same contributors will only
be able to give additional funds up to the applicable $5,000 or
$1,000 general election ceiling.
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Mr. Charles Steele
August 6, 1984
Page 4 :

CONCLUSION

For the foregoing reasons, the Party respectfully requests
that the Parris Committee be required to amend all relevant
reports to show contributions received over the period of
May 20, 1984 through June 12, 1984 as general election
contributions, and to otherwise comply with the lawful
contribution limitations under the FECA.

Respectfully submitted,

m Humlicek
Democratic Party of Virginia
701 E. Franklin #801

Richmond, VA 23219
(804) 644-1966

Subscribed and Sworn to
before me this 6th day
of August, 1984.

Notary Public/

My Commission Expires:
March 31, 1989
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WASHINGTON.D.C. 20463

™.

THIS IS THE BEGIHAING OF MUR f‘_ﬂz

42089

Date Filmed g&zez'zz Camera N;. -—-2.

Cameraman 4 5

(@)
~r
C
<
o




