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FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

March 8, 1985

Roger M. Witten, Esquire
Wilmer, Cutler and Pickering
1666 K Street, N.W.
Washington, D.C. 20006

RE: MUR 1602

Dear Mr. Witten:

This is in reference to the complaint you filed with
the Commission on November 22, 1983, concerning the Dan
Evans for Senate Committee, the National Republican
Senatorial Committee (NRSC), the Republican National

oIndependent Expenditure Committee (RNIEC), Rodney Smith and
Senator Heinz.

Based on your complaint, the Commission determined
there was reason to believe that the NRSC, the RNIEC and
Rodney Smith, as treasurer, violated 2 U.S.C. S 441a(a), a
provision of the Federal Election Campaign Act of 1971, as

Oamended (*the Act"), and instituted an investigation of this
matter. The Commission also voted on July 10, 1984, to take
no action at that time with respect to Senator Heinz and to
find no reason to believe that the Dan Evans for Senate
Committee violated the Act. After an investigation was

tn conducted and briefs of the General Counsel and the
respondent were considered, the Commission concluded on
February 12, 1985, that there was no probable cause to
believe that the NRSC, the RNIEC, or Mr. Smith violated the
Act. The Commission also voted on that date that there was
no reason to believe that Senator Heinz violated the Act,
thereby concluding this matter. Accordingly, the file in
this matter, numbered MUR 1602, has been closed. This
matter will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record, please do so within 10 days.



Roger M. Witten, Rsquire
Page 2

The Federal Election Campaign Act allows a complainant to
seek Judicial review of the Conmission's dismissal of this
action. Ue 2 U,.sC. S 437g(a) (8).

If you have any questions, please contact Robert Pease,
the attorney assigned to this matter, at (202) 523-4000.

General Counsel

Enclosure
General Counsel's Report



FEDERAL ELECTION COMMISSION
WASI-UNTON,D.C. 20463

March 8, 1985

J. Brian Atwood
Martin 0. Franks
Democratic Senatorial Campaign Committee
400 North Capitol Street, N.W.
Suite 319
Washington, D.C. 20001

RE: MUR 1602

Dear Messrs. Atwood and Franks:

OThis is in reference to the complaint you filed with
the Commission on November 7, 1983, concerning the Dan Evans

-- for Senate Committee, the National Republican Senatorial
Committee (NRSC), the Republican National Independent
Expenditure Committee (RNIEC), Rodney Smith and Senator
Heinz.

Based on your complaint, the Commission determined
there was reason to believe that the NRSC, the RNIEC andRodney Smith, as treasurer, violated 2 U.S.C. 5 441a(a), a
provision of the Federal Election Campaign Act of 1971, as
amended ("the Act"), and instituted an investigation of this
matter. The Commission also voted on July 10, 1984, to take
no action at that time with respect to Senator Heinz and to
find no reason to believe that the Dan Evans for Senate
Committee violated the Act. After an investigation was
conducted and briefs of the General Counsel and the
respondent were considered, the Commission concluded on
February 12, 1985, that there was no probable cause to
believe that the NRSC, the RNIEC, or Mr. Smith violated the
Act. The Commission also voted on that date that there was
no reason to believe that Senator Heinz violated the Act,
thereby concluding this matter. Accordingly, the file in
this matter, numbered MUR 1602, has been closed. This
matter will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record, please do so within 10 days.
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The Federal Election Campaign Act allows a complainant to
seek judicial review of the Commission's dismissal of this
action. See 2 U.S.C. S 437g(a) (8).

If you have any questions, please contact Robert Pease,
the attorney assigned to this matter, at (202) 523-4000.

General Counsel

Enclosure
General Counsel's Report



FEDERAL ELECTIO COMMISSION
WASHINGTOND.C. 20463

February 15, 1985

Jan W. Baran, Esquire
Baker & Hostetler
818 Connecticut Avenue, N.W.
Washington, D.C. 20006

RE: NUR 1602
National Republican
Senatorial Committee

Dear Mr. Baran:

oD This is to advise you that after an investigation was
conducted, the Commission concluded on February 12, 1985

-- 1985, that there is no probable cause to believe that your client
violated the Act. Accordingly the file in this matter, numbered
MUR 1602, has been closed. This matter will become part of the
public record within 30 days. Should you wish to submit any
factual or legal materials to appear on the public record, please
do so within 10 days.

o If you have any questions, contact Robert Efease, the
- attorney assigned to handle this matter, aV20=. 523-4000.

General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

February 15, 1985

Carol C. Darr, Esquire
Skadden, Arps, Slate,
Meagler & Flom
818 18th Street, N.W.
Washington, D.C. 20006

RE: MUR 1602
Republican National Independent
Expenditure Committee

Dear Ms. Darr:

This is to advise you that after an investigation was
CD conducted, the Commission concluded on February 12 , 1985, that

there is no probable cause to believe that your client violated
the Act. Accordingly the file in this matter, numbered MUR 1602,
has been closed. This matter will become part of the public
record within 30 days. Should you wish to submit any factual or

-- legal materials to appear on the public record, please do so
within 10 days.

If you have any questions, contact Robert E. Pease, theattorney assigned to handle this matter, at (202) 523-4000.

Ch-aies N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

February 15, 1985

Stuart 4. Gerson, Esquire
Epstein, Becker, Borsody & Green
1140 19th Street, N.W.
Washington, D.C. 20036

RE: MUR 1602

Senator John Heinz

Dear Mr. Gerson:

On November 28, 1983, the Commission notified your client of a
complaint alleging violations of certain sections of the Federal
Election Campaign Act of 1971, as amended.

..n The Commission, on February 12 , 1985, determined that on the
basis of the information in the complaint, and the information

1W provided by your client, there is no reason to believe that a
violation of any statute within its jurisdiction has been
committed. Accordingly, the Commission closed its file in this
matter. This matter will become a part of the public record
within 30 days.

Sincer

C e " Stee
ene Co S /

BY: enneth A. Gross
Associate General Counsel



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of ))
The Republican National )

Independent Expenditure)
Committee, et al.

MUR 1602

CERTIFICATION

I, Marjorie W. Emmons, recording secretary for the

Federal Election Commission executive session of

February 12, 1985, do hereby certify that the Commission

decided by a vote of 6-0 to take the following actions

in MUR 1602:

1. Find no probable cause to believe that the
Republican National Independent Expenditure
Committee and Rodney A. Smith, as treasurer,
violated the Act.

2. Find no probable cause to believe that the
National Republican Senatorial Committee and
Robert J. Perkins, as treasurer, violated
the Act.

3. Find no reason to believe that Senator Heinz
violated the Act.

4. Close the File

5. Send the letters attached to the General
Counsel's report dated February 5, 1985.

Commissioners Aikens, Elliott, Harris, McDonald,

McGarry, and Reiche voted affirmatively for the decision.

Attest:

Marjorie W.Emmons
Secretary of the Commission

0

t.

o

Date



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 30W

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

Office of the Commission pecretary

Office of General Counsel

February 5, 1985

MUR 1602 - General Counsel's Report

The attached is submitted as an Agenda document

for the Commission Meeting of February 12, 1985

Open Session

Closed Session XX

CIRCULATIONS

48 Hour Tally Vote . [ J
Sensitive [ ]
Non-Sensitive [ J

24 Hour No Objection [ I
Sensitive [ ]
Non-Sensitive [ I

Information
Sensitive [1
Non-Sensitive [ ]

Other tXI]

CIRCULATE ON BLUE PAPER

SENSITIVE

ON AGENDA - 2-12-85

DISTRIBUTION

Compliance

Audit Matters

Litigation

Closed MUR Letters

Status Sheets

Advisory Opinions

Other (see distribution
below)

[XJ

[ ]

I I

I ]

[ ]

[ I



BEFORE THE FEDERAL ELECTI(

E-:CL '~ ,FEC

ON COmNI6V. ' . .

F% Crl P '

In the Matter of ) a I r r,
The Republican National ) MUR 1602
Independent Expenditure
Committee, et. al. u m iEI

GENERAL COUNSEL'S REPORT FE6 12 98
I.* BACKGNOOND

On October 31, 1984, the Office of the General Counsel

circulated to the Commission and the respondents a brief

recommending probable cause to believe that the Republican

National Independent Expenditure ("RNIECO) Committee violated

2 U.S.C.S 434 for failure to report in-kind contribution from

Rodney Smith with respect to the contribution of a mailing list

provided by Smith to RNIEC. The brief recommended no probable

cause to believe that the RNIEC had violated 2 U.S.C. S 441a(a)

with respect to the Dan Evans for Senate Committee in the 1983

special senatorial election in Washington State. The brief

further recommended no probable cause to believe that the

National Republican Senatorial Committee ("NRSC") had violated

the Act with respect to the Washington senate election. No

recommendation was made concerning Senator Heinz, also a

respondent in this matter. The Commission previously voted on

July 10, 1984, to take no action at that time with respect to

Senator Heinz.

The probable cause recommendation concerning RNIEC was based

on the assumption that Smith had provided free of charge a

contributor mailing list, allegedly owed by him, to the RNIEC.

In its brief, in response to the General Counsel's

recommendation, the RNIEC disputes the contention that the list
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was provided free of charge and claims that the list was used on

a barter-exchange basis.

II. LEGAL ANALYSIS

In its responding brief, supported by an affidavit from

Timothy Roper of Odell, Roper & Associates, a direct mail

marketing firm, the RNIEC contends that Smith permitted the RNIEC

to use his list in exchange for the RNIEC adding new names,

updating, correcting names and addresses and deleting incorrect

names and addresses. THE RNIEC asserts that this was an exchange

of equal value and, therefore, Smith made no contribution to the

RNIEC when the RNIEC used the list for fundraising purposes.

Mr. Roper supports this assertion by stating that permitting

an organization to use a list in exchange for cleaning up the

list is a common practice in the industry. Such a cleanup is

done by mailing the list via first-class mail, return receipt

requested, instead of bulk rate, to secure undeliverable or

incorrect names and addresses. Mailers generally mail at the

lowest possible rate instead of first class. The increase in

cost, from $0.11 to $0.20 per piece, is absorbed by the mailer.

The mailing party will then correct and update the list prior to

returning it to the owner.

Mr. Roper valued the list used by the RNIEC at between $70

and $90 per one thousand names. He reached this figure based on

the availability of lists generally, current market rate, and the

particular contributors on Smith's list. He concluded that the

use of the list by the RNIEC in return for cleaning up the list
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was a fair exchange. He calculated the value of the list minus

the increased cost in postage in reaching the conclusion.

It appears that Mr. Roper's assessment of the list is

reasonable. According to the affidavit submitted by Mr. Roper,

such an exchange within the mailing list industry is a common

practice. His estimate of the value of the list, $70-$90 per one

thousand names, also appears reasonable based on the rate of

return the RNIEC received using the list. The RNIEC stated, in

response to the Commission's questions, that the list contained

approximately 223,000 names and raised $186,616 with expenses of

$162,621.

In light of the response received from the RNIEC, it does

not appear that the use of the RNIEC of the list in exchange for

cleaning up the list resulted in a contribution from Smith to the

RNIEC. See Advisory Opinions 1979-36, 1981-46. This Office,

therefore, withdraws its previous recommendation of probable

cause to believe and instead recommends that the Commission find

no probable cause to believe that the RNIEC violated the Act in

this matter.

The NRSC did not submit a brief in response to the General

Counsel's brief. The General Counsel's recommendation of no

probable cause to believe that NRSC violated the Act is based on

the fact that there is insufficient evidence of affiliation

between the NRSC and the Republican National Independent

Expenditure Committee such that the NRSC did not violate 2 U.S.C.

S 441a(a) with respect to the 1983 senatorial election in

Washington State. For a full analysis, please see the Office of

General Counsel's brief of October 31, 1984.



As mentioned, the Commission did not make any findings with

respect to Senator Heinz. The Senator was listed as the chairman

of the RIEC's Advisory Panel and did sign the fundraising

letters on behalf of RNIEC while also a member of the NRSC. In

light of the recommendation concerning the NRSC and the RUIEC,

the Office of General Counsel recommends that the Commission find

no reason to believe that Senator Heinz violated the Act with

respect to the 1983 Washington Special Senate election.

III. RlOUDATIOw

1. Find no probable cause to believe that the Republican
National Independent Expenditure Committee and Rodney A.
Smith, as treasurer, violated the Act.

2. Find no probable cause to believe that the National
Republican Senatorial Committee and Robert J. Perkins, as
treasurer, violated the Act.

3. Find no reason to believe that Senator Heinz violated the
Act.

4. Close the file.

5. Approve the attached letters.

Date ies . Stee e
General Counsel

Attachments:
Letters



FEDERAL ELECTION COMMISSION
WASHINTOND.C. 20463

Jan W. Baran, Esquire
Baker & Hostetler
818 Connecticut Avenue, N.W.
Washington, D.C. 20006

RE: MUR 1602
National-Republican
Senatorial Committee

Dear Mr. Baran:

This is to advise you that after an investigation was
conducted, the Commission concluded on
1985, that there is no probable cause to believe that your client
violated the Act. Accordingly the file in this matter, numbered
MUR 1602, has been closed. This matter will become part of the

- public record within 30 days. Should you wish to submit any
factual or legal materials to appear on the public record, please

1. do so within 10 days.

0 If you have any questions, contact Robert E. Pease, the
attorney assigned to handle this matter, at (202) 523-4000.

cSincerely,
LM

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

Carol C. Darr, Esquire
Skaddent,. Arps, Slate,
Neagler & Flom
818 18th Street, N.W.
Washington, D.C. 20006

RE: NUR 1602
Republican National Independent
Expenditure Committee

Dear Ms. Darr:

This is to advise you that after an investigation was
- conducted, the Commission concluded on , 1985, that

there is no probable cause to believe that your client violated
I the Act. Accordingly the file in this matter, numbered MUR 1602,

has been closed. This matter will become part of the public
record within 30 days. Should you wish to submit any factual or

-- legal materials to appear on the public record, please do so
within 10 days.

'p

If you have any questions, contact Robert E. Pease, the
attorney assigned to handle this matter, at (202) 523-4000.

Sincerely,
C

Ln

cCharles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

Stuart N. Gerson, Esquire
Epstein, Becker, Borsody & Green
1140 19th Street, N.W.
Washington, D.C. 20036

RE: 1hUR 1602
Senator John Heinz

Dear Kr. Gerson:

On November 28, 1983, tile Commiision notified your client of a
complaint alleging violations of certain sections of the Federal
Election Campaign Act of 1971, as amended.

The Commission, on , 1985, determined that on the
basis of the information in the complaint, and the information
provided by your client, there is no geason to believe that a
violation of any statute within its jurisdiction has been

- committed. Accordingly, the Commission closed its file in this
matter. This matter will become a part of the public record
within 30 days.

0 Sincerely,

Charles N. Steele
C General Counsel

Cr BY: Kenneth A. Gross
Associate General Counsel



WASHINGTON, D C. 20006
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December 7, 1984
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The Honorable Lee Ann Elliot
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1596/1602
Republican National Independent

Expenditure Committee

Ca r

AMP1 
#-

_*,

Dear Madam Chairman:

This letter responds to your notification that
the General Counsel is prepared to recommend that the
Commission find probable cause to believe that our cli-
ent, the National Republican Independent Expenditure
Committee ("RNIEC"), may have violated 2 U.S.C. j 434 by
failing to report an in-kind contribution in the form of
a mailing list.

I. BACKGROUND

This Matter Under Review ("MUR") arose from
complaints filed with the Commission on November 15 and
28, 1983. On July 10, 1984, the Commission determined
that there was "reason to believe" that RNIEC may be
affiliated with the National Republican Senatorial Com-
mittee ("NRSC") because of their overlapping personnel
and the existence of a common mailing list. After re-
viewing the responses submitted by both RNIEC and NRSC,
the General Counsel is prepared to recommend to the Com-
mission that there is no probable cause to believe the
two committees were affiliated.

The final question remaining before the Commis-
sion is whether RNIEC's use of the list constitutes a

(MoC0P) I3
1303) W33-3"3

SKADDE;N, Aposs SLATE, MEAGHER & FLOM

DID EIGHTEENTH STREET, N W.



Tho, honorble -Lee Ann ElliotD.e ma= 7, 1984
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reportable contribution by Rodney Smith. The General
Counsel in his October 30, 1984 report, contends that
"Smith made a contribution to the RNISC by providing the
list that contribution was not reported in violation
of 2 U.S.C. § 434."

In sum, the respondent's position on this ?oint
has been that Smith provided the list to RNIEC on a bar-
ter/exchange" basis. In return for access to the Smith
list, RNIEC added new names, updated and corrected names
and addresses, and deleted incorrect addresses and the
names and addresses of deceased contributors. In reach-
ing the conclusion that such usage and cleaning-up did
not result in a reportable contribution from Smith, RNIEC

0 relied on previous Advisory Opinions ("AOs") that have
stated that exchanges of equal value in the ordinary
course of business do not constitute reportable contribu-
tions.

The General Counsel believes the respondent's
reliance on these AO's is misplaced since there was no

- actual exchange of two mailing lists. Contrary to the
General Counsel's position, however, the gravamen of the
numerous opinions on the subject of mailing lists is not

oD that there actually be two lists but rather that the
exchange between the parties be of equal value and in the
ordinary course of business. As the enclosed expert
opinion states, in the instant case these two criteria
have been amply met.

II. DISCUSSION

A. The Relevant Advisory Opinions

In AO 1979-36, the Commission was asked to
determine whether a direct mail corporation that absorbed
the initial cost of a mail solicitation campaign would be
deemed to have made a political contribution if the ex-
tension of credit in the form of absorbing these initial
costs was in the normal course of business. The request-
or described this financing arrangement as an ordinary
business practice within the direct mail industry and
submitted an affidavit of a direct mail consultant that
stated that such a financing agreement represented an
ordinary mode of operation. The Commission concluded:



The Honorable Lee Ann Elliot
December 7, 1964
Page Three

that if, in fact, (1) the proposed financial
agro.eent . . . is of a twe whi.h As normal
industry practice and contains the type of
credit which is extended in the ordinary course
of . . . business with terms that are substan-
tially similar to those given to nonpolitical,
as well as political, debtors of similar risk
and size of obligation and if the costs charged
* . . for services are at least the normal
charge for services to that type, then the
amounts expended . . . will not be considered
to be campaign contributions. (emphasis add-
ed.)

As is evident from the rationale articulated
above, an actual exchange of names was not required to
avoid a contribution. Instead, the opinion turned on the
question of whether the proposed agreement represented an
ordinary business practice within the direct mail indus-
try. Relying on affidavits that so stated, the Commis-
sion approved the arrangement.

AO 1981-46 concerned an exchange by a political
committee for a list owned by a direct mail corporation.
The Commission concluded that where the accepted practice
among direct mail fundraisers is to exchange mailing

Nr lists, one being payment for the other, neither a contri-
bution nor an illegal transaction results when one list

eis owned by a political committee. The Commission also
took the position that "when one political committee
provides names to another political committee in exchange

CC for its own future use of a corresponding number of names
which are of equal value, that this constitutes an arm's-
length business transaction between the committees and is
not a reportable transaction under the Act." The Commis-
sion also concluded that payment of production costs of
printing address labels by the list owner is not a con-
tribution to the list user or puchaser, provided that
such assumption of cost by the list owner is an accepted
business practice.

The Commission's approval of these varied ar-
rangements has been predicated in each instance on the
reuestor's assertion that the agreement represented a
normally accepted business practice within the direct
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Decomber 7, 1984
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mail industry, and that the exchange constituted a fair
trade. Similarly, the Commission has had occasion to
apply these principles to other variations of direct mail
lis echanges, including three-way exchanges, exchanges
between candidates and party committees, and sales of
lists by political committees to corporations. See AOs
1982-41, 1981-4, and 1981-53.

While the factual situations contained in these
AOs as well as the two AOs previously discussed differ
factually from each other and from the instant case with
respect to the precise nature of the consideration, they
all illustrate the same proposition -- exchanges repre-
senting ordinary and usual business transactions within
the direct mail industry that are of equal value need not
be treated as contributions.

B. The Present Case

The instant case contains the same two elements
as the AOs cited above that the Commission has previously
approved. First, as the enclosed expert opinion demon-
strates, a barter/exchange involving the cleaning of a
list is a customary and standard procedure in the mailing
list industry and thus represents an ordinary and usual
business practice. Second, RNIEC proferred adequate
consideration for Smith's list, and thus in no way can be
deemed to have received a reportable contribution from
Smith.

1. The exchange represents an ordinary
and usual business practice

As the sworn affidavit of Timothy Roper, Execu-
tive Vice-President of Odell, Roper & Associates, indi-
cates, there are three basic variations on barter/ex-
changes that are customary and usual within the industry.
After explaining these variations, Roper concludes that
the bargain between Rodney Smith and RNIEC for the use of
Smith's list is but one of the myriad variations that are
customarily used in the direct mail industry.

Roper explains at some length the motivations
of list owners in permitting, indeed seeking out, osten-
sibly "free" uses of their lists. Roper states, "the
list owner constantly searches for the means to clean a
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The Honorable Lee Ann Elliot
December 7, 1984
Page Five

list at the lovest possible cost in order to maintain the
list's rental value for additional resale." Roper, p. 3.
"Clearly, it: is not economically sound for a list owner
to mail 14s list simply to clean it; thus for the owner
of an aging list, it is a common practice to permit the
use of a list in exchange for the mailer's return of
corrected names and undeliverable mail." Roper, p. 3.
Consequently, Roper states, "it is a common practice for
a list owner to offer a list 'rent free' if the mailer
agrees to cover the cost of the extra postage or clerical
costs involved as a condition of use." Roper, p. 4.

The facts in this matter demonstrate that the
agreement between RNIEC and Smith conforms to the custom-
ary and usual practice in the industry. Thus, the Gener-
al Counsel's assertion that a contribution from Smith
results from the fact that "Smith may have cleaned up

_. this list at RNIEC's expense" evidences a misunderstand-
ing of the practices and motivations of those involved in
the direct mail industry.

2. RNIEC's actions constituted a fair trade

Roper's affidavit explains why Smith was will-
o ing to loan RNIEC his list ostensibly "rent-free" in

return for RNIEC's agreement to use the best possible
method -- first class mail -- of cleaning and updating the
list. First class mailing allows the mailer to reach
those contributors on the list who have moved within the
past 12 months, unlike bulk mail which the post office
disposes of if the contributor has moved. Thus, first
class mailings by the renter of the list provides valu-
able consideration to the owner of the list by providing
an efficient method of cleaning up the list.

As the affidavit sets forth, depending on
whether the list is deemed to have a value of $70 or $90
per-thousand-names, figures that Roper confirms as rea-
sonable, the bargain between RNIEC and Smith resulted in
an equal exchange, and in fact may even have resulted in
a benefit to Smith.

In other words, regardless of whether the orig-
inal list is deemed to have a high fair market valuation
or a lower one, the exchange resulted in a fair trade.



The Honorable Lee Ann Elliot
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Consequently, it is clear that no amount should be re-
ported as a contribution from Smith since he received
consideration of comparable value to that which he pro-
vided.

CONCLUSION

For all the reasons set forth above and in
previous filings in this matter, the respondent, RNIEC,
respectfully urges that the Commission (1) find no proba-
ble cause to believe that RNIEC failed to report a con-
tribution from Rodney Smith; (2) accept the General Coun-
sel's recommendation that there is no probable cause to
believe that RNIEC violated 2 U.S.C. I 441a(a) with re-

0 spect to the Dan Evans for Senate Committee; and (3)
close the file on MUR 1596/1602.

lok Sincerely,

Vr SKADDEN, ARPS, SLATE, MEAGHER
&FLO

By__ _ _ _ _
o Stephen A. Sharp, Esq.

?P.Carol C. Darr, Esq.

Attorneys for the Respondent
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November 27, 1984

Mr. Rodney A. Smith
Republican National Independent

Expenditures Committee
5085 Lowell Street, N.W.
Washington, D.C. 20016

Dear Rod:

By way of this letter, I am responding to your verbal request
for an objective, professional opinion pertaining to the common
business practices used by direct mail agencies such as Odell, Roper
& Associates, Inc. pertaining to the use, sale, exchange and barter
of direct mail fund-raising lists.

To make certain that I give an accurate assessment, let me re-
count the facts as I understand them:

1. In October of 1983, you permitted the RNIEC to use a mailing
list on the condition that the RNIEC agreed to clean the
mailing list by sending its mailing at First Class Postal*No rates (200 per letter). When sent at First Class rates,
undeliverable mail is returned to the sender; this means
that a mailing list can be purged of undeliverable or non-

o forwardable addresses. Your agreement with the RNIEC was
that the RNIEC would provide you with all undeliverable/

17" unforwardable mail packages (nixies) so that you could clean
your list.

V% 2. It is my further understanding that the list used in this
case consisted of approximately 223,000 names of past con-

Stributors to the National Republican Senatorial Committee.
These names were of individuals who had given $10 or more to
the NRSC prior to September 30, 1982. As this particular
list had not been mailed or otherwise cleaned since that
date, the RNIEC mailing would be expected to produce a con-
siderable number of nixies.

With that understanding in mind, I would like to respond to the
three questions you have asked me concerning the value of lists and
such rental or exchange agreements.

Your initial question was:

'On a one-time rental basis, what was the fair market value, in
October of 1983, of the mailing list used by the RNIEC in its
mailing?*

7316 Wisonsin Avenue * Suite 507 0 Bethesda, Maryland 20814 * (301) 687-9821
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Let me answer that question by first addressing the subject of
mailing lists in general.

First, there are literally thousands of mailing lists available
to political campaigns and candidates in the commercial market.
List rental services generally charge anywhere from lid to lOj6 per
name if a rental fee is the exclusive means of assessing a list's
value.

Yet, the professional mailer recognizes that the actual value of
a list fluctuates dramatically due to a variety of factors. If a
list is 'old' - i.e., if it has not been mailed or replenished with
fresh names for some time - its value is significantly less than an
up-to--date mailing list. On average, 20% of the American public
moves to a new address every year; thus, any mailing list that has
not been cleaned in a year's time could suffer a 25% undeliverable
rate which diminishes response. If, for example, a mailing that

N. costs $10,000 to produce is mailed to such a list, the mailer runs
CV the risk of seeing $2,000 of his investment being thrown away.

Thus, it is incredibly important to the mailer and to the list owner
__ that a list be cleaned periodically.

The cost of cleaning a list can be considerable; yet, since most
mailers send mailings via bulk rate postage, none of the undeliver-
able addresses are returned to the mailer. Thus, to secure the
undeliverable names (and clean the list), it is a common practice
for list owners to permit mailers to use a list at no charge if the
mailer agrees to pay for the cost of cleaning the file (i.e., secur-
ing the undeliverable names,, eliminating them from the computer,
etc.).

Another determination to be made in assessing the value of a
mailing list is the expected response rate.

Nearly every list owner claims his list to be of extremely high
value; however, even if a list produces a 10-30% response per mail-
ing by a list owner, that same list will not produce at anywhere
near that level when used by a second or third organization.

In the case of the RNIEC mailing, it is my understanding that
the out-dated NRSC list used contained the names of contributors to
the Republican Presidential Task Force. These Task Force names were
aojuired in a program that, essentially, sold gift items and trin-
kets to prospective donors as a means of attracting support. Thus,
these are 'premium oriented' donors, not necessarily loyal Republi-
can Party givers. Their value, in any mailing which simply requests
a political contribution, is likely to be less.

By way of example, I can cite my experience with the California
Republican Party in 1981. For two years, the CRP had mailed 'sweep-
stakes" offerings to registered Republicans. By 1981,, the CRP's

Odaell, ROer
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house list contained 400,000 names. However, when I launched a new
direct mail program that eliminated the sweepstakes system, fully
50% of those 400,000 names were worthless. From a direct mail
standpoint, 200,000 people had given solely to win a trip to Tahiti,
not out of political motivation. Even though the list was clean, it
failed to produce as much income as it cost to mail. Thus, in my
opinion, that portion of the list was worthless -- and the same
analogy could be used when considering the NRSC's Task Force donors
if they are mailed by any other organization except the task force.

Finally, there is the assessment of list value by market forces.
As mentioned, list costs, per thousand, run roughly $30 to $110 per-
thousand-names, with the vast majority of most rental lists offered
in the $50-per-thousand-name price. In many cases, the lists
offered on the commercial market are originally acquired through
public information; for example, it is a common practice for list
brokers to go state by state, and collect the names of donors to
state and local candidates. These names are then sold commercial-
ly. Since donors to state and local candidates are often donors to
federal candidates and organizations, the duplication factor among
such lists can be high. In a recent project we completed, the pros-
pective donor lists provided by one state Republican committed to a
Senate candidate were duplicated, name for name through 60% of a
list provided by a commercial organization; thus, in terms of mail-
ing purposes, the commercial list was worth less than half of its
rental cost in terms of performance.

With all of the foregoing in mind, my estimate of the old NRSC
0D list's fair market value as roughly $70 to $90 per-thousand-names

at the time of the October, 1983 mailing.

Your second question was:

*What was the fair market value in October of 1983 of the RNIEC
agreement to clean the list in question in exchange for one-
time, 'rent free' use of that list?*

If a mailing list has been dormant for some time - not mailed in
any fashion - it has already begun to deteriorate. Since a list
owner may not necessarily be the mailer of a list, the list owner
constantly searches for the means to clean a list at the lowest
possible cost in order to maintain the list's rental value for addi-
tional resale.

Clearly, it is not economically sound for a list owner to mail
his list simply to clean it; thus, for the owner of an aging list,
it is a common practice to permit use of a list in exchange for the
mailer's return of corrected addresses and undeliverable mail.

Odell,
&Associate, IM .
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However, that goal is not so easily reached. Mailers, when
using prospecting lists, traditionally mail at the lowest possible
bulk rate postal fee. While bulk rate fees permit a cheaper postage
bill, the reduced rate is given, in part, because the postal service
is permitted to dispose of undeliverable bulk rate mail rather than
returning it to the sender or forwarding it to the addressee.

Thus, to successfully receive corrected or forwarding addresses
for an out-of-date list, the list owner (and mailer) have two
options:

1. They can mail the list at bulk rate postal charges, but
imprint "Address Correction Requested' on the carrier. In
this way, letters which are not deliverable are returned to
the mailer. The postal service supplies the new address (via
a yellow sticker or change-of-address notice) and charges
25 for this service.

This common method of cleaning files has one drawback: If
an addressee has moved within the past 12 months, his letter
is returned to the sender. That, of course, means the
addressee has no opportunity to respond to the mailing;
thus, the response rate to the mailing is diminished.

2. The second option is to mail the entire mailing at first-
class postal rates (206 per letter). As with Address
Correction Requested, the undeliverable letters are returned
to the sender. However, for those names on file which have
moved within the last 12 months, the mailing is delivered.

:Should an individual respond, it is likely he will notify
the mailer of his new address when the reply form is sent.
While this process is more costly to the mailer, it gives
the list owner only those names of individuals who refuse
the mailing or have changed address within the last 13
months or greater. Since more individuals respond, the
mailer is likely to receive a higher response and, thus,
recover his investment.

Because both systems offer advantage and drawbacks - and both
may require considerable cost - it is a common practice for a list
owner to offer a list 'rent free" if the mailer agrees to cover the
cost of the extra postage or clerical costs involved as a condition
of use. In essence, this is a 'barter/exchange" agreement and I can
think of at least three situations in which this barter/exchange
agreement is used:

a. As described, a list owner can let a mailer use his list
"rent free' on the condition that the mailer sends his
letters 'Address Correction Requested'. Then, the
mailer pays for all postage and clerical costs (and
possibly, the data processing) for the list owner in
lieu of fixed-rate rent.

OdBU, Boper
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b. The list user could pay the standard rental fee, but
still mail "Address Correction Requested'. The user
agrees to charge the owner 500 per address correction
received; yet, the list user also pays for the cost of
computer file correction and postal fees. The differ-
ence in the cost of updating the file and the 500 charge
is a 'profit" for the list user, thus defraying his
original cost of rental.

c. Finally, a list user may agree to help a list owner
clean a list by mailing the list at First-Class postage
rates in exchange for multiple use of the list at later
dates. Thus, the mailer pays a higher-than-normal pos-
tage rate in the first mailing; the list is cleaned;
then, the mailer is permitted to mail the list once or
twice more to bring down the original investment of
First-Class postage into the normal range of $60 to $80
per-thousand-names mailed.

As in dealing with any type of commodity, there are probably a
few more barter-exchange agreements which can be worked out between
list owners and mailers.

Your situation resembles that of Example "c', though it is my
understanding that the RNIEC only used the list one time.

To determine the actual monetary value of such a barter-exchange
agreement, I would need to know how many nixies were received and

o the final costs of data processing. However, even though I don't
have those figures, I can make both a high and low estimate, just as
I would if I were contemplating such an agreement for myself. If we
assume, as I have suggested, that the list is worth $70 or $90 per-
thousand-names on the open market, my calculations would be as
follows:

(High Valuation)

- Assumes typical market value of $70-per-thousand-names.

Number Mailed: 223,000 Names

Extra Postage: $20,000 (Reflects extra cost of postage
of mailing 1st Class over 110 standard
bulk rate charge i.e., 94 x 223,000)

Less Rental Fee: ($15,160 (223,000 x 70 ?er name)

Difference: $4,390 (Estimated fair market value
of the RNIEC agreement to clean list in
exchange for one-time free rental.)

Odell, Bope
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If it is assumed that the list in question had a rental value
of as much as $90 per thousand, the corresponding fair market value
of the barter-exchange is less:

Additional Postage: *20,000O

Less Rental Fee: ($200070) (computed at $90 x 223 M)

Difference: $ 70.00 (Estimated fair market value
of RNIEC agreement to clean list in
exchange for one-time free rent.)

Thus, regardless of the valuation used, both parties received
fair value for their consideration and, thus, the transaction was an
equitable exchange for both sides.

Your final question was:

'Is it customary or standard practice for list owners and
list users to enter into such barter/exchanges to clean
political fund-raising lists?'

In a word, yes.

Inasmuch as our business revolves around the production of fund-
raising mailings for committees and candidates, the *swapping' of
lists is a very common practice. moreover, I can cite several

0 examples where lists have been provided to organizations in which
the list user simply wanted his list cleaned and updated.

C ~I have firsthand, personal knowledge of situations where:

1. A former Presidential candidate permitted a national organi-
zation to use his list and signature on a mailing to his

CIO 'house file' on the condition that the national organization
would mail it first-class, then clean the file as 'payment'.

2. Among Senators, it is a common practice for them to donate
their lists to state and national organizations since they
have little use for the list during their six-year term;
should they decide to run for re-election, the organization
which has been using it re-provides a 'clean list' plus
usage (two or three times) of their house list in exchange.

3. In addition, I can cite situations where one Senator (Howard
Baker) provided his list to another Senator (Charles Percy)
with the stipulation that nixies be furnished to clean the
Baker list.

0d8R1, Bopew
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There are, of course, more examples than these. However, the
use of a "barter/exchange" agreement for cleaning lists is an
entirely common practice and one in which we participate frequently.

Rod, the answers I have given and the statements I have made
are, to the best of my knowledge, true and correct. For each ques-
tion you posed, I have given my best professional judgement as the
situation and facts so dictated.

If I can be of any further service, please let me know.

Executive VicivFPresident
Odell, Roper & Associates, Inc.

//
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The Honorable Lee Ann Elliot
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1596/1602
Republican National Independent

Expenditure Committee

Dear Madam Chairman:

This letter responds to your notification that
the General Counsel is prepared to recommend that the
Commission find probable cause to believe that our cli-

0 ent, the National Republican Independent Expenditure
Committee ("RNIEC"), may have violated 2 U.S.C. 1 434 by
failing to report an in-kind contribution in the form of
a mailing list.C

I. BACKGROUND

€ This Matter Under Review ("MUR") arose from
complaints filed with the Commission on November 15 and
28, 1983. On July 10, 1984, the Commission determined
that there was "reason to believe" that RNIEC may be
affiliated with the National Republican Senatorial Com-
mittee ("NRSC") because of their overlapping personnel
and the existence of a common mailing list. After re-
viewing the responses submitted by both RNIEC and NRSC,
the General Counsel is prepared to recommend to the Com-
mission that there is no probable cause to believe the
two committees were affiliated.

The final question remaining before the Commis-
sion is whether RNIEC's use of the list constitutes a
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reportable contribution by Rodney Smith. The General
Counsel in his October 30, 1984 report, contends that
"Smith made a contribution to the RNIEC by providing the
list and that contribution vas not reported in violation
of 2 U.S.C. 5 434.

In sum, the respondent's position on this point
has been that Smith provided the list to RNIEC on a "bar-
ter/exchange" basis. In return for access to the Smith
list, RNIEC added new names, updated and corrected names.
and addresses, and deleted incorrect addresses and the
names and addresses of deceased contributors. In reach-
ing the conclusion that such usage and cleaning-up did
not result in a reportable contribution from Smith, RNIEC
relied on previous Advisory Opinions ("AOs") that have
stated that exchanges of equal value in the ordinary
course of business do not constitute reportable contribu-
tions.

The General Counsel believes the respondent's
reliance on these AO's is misplaced since there was no
actual exchange of two mailing lists. Contrary to the
General Counsel's position, however, the gravamen of the
numerous opinions on the subject of mailing lists is not
that there actually be two lists but rather that the
exchange between the parties be of equal value and in the
ordinary course of business. As the enclosed expert
opinion states, in the instant case these two criteria
have been amply met.

II. DISCUSSION

A. The Relevant Advisory Opinions

In AO 1979-36, the Commission was asked to
determine whether a direct mail corporation that absorbed
the initial cost of a mail solicitation campaign would be
deemed to have made a political contribution if the ex-
tension of credit in the form of absorbing these initial
costs was in the normal course of business. The request-
or described this financing arrangement as an ordinary
business practice within the direct mail industry and
submitted an affidavit of a direct mail consultant that
stated that such a financing agreement represented an
ordinary mode of operation. The Commission concluded:
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that If. in fact, (1) the org~osed linancial
aeent. a of a.tv wich is normal

cret whi s extendod in tb. ordinary course
of . . . business with terms that are substan-
tially similar to those given to nonpolitical,
as well as political, debtors of similar risk
and size of obligation and if the costs charged

.* . for services are at least the normal
charge for services to that type, then the
amounts expended • • • will not be considered
to be campaion contributions. (emphasis add-ed. )

0 As is evident from the rationale articulated
above, an actual exchange of names was not required to
avoid a contribution. Instead, the opinion turned on the
question of whether the proposed agreement represented an
ordinary business practice within the direct mail indus-
try. Relying on affidavits that so stated, the Commis-
sion approved the arrangement.

AO 1981-46 concerned an exchange by a political
committee for a list owned by a direct mail corporation.

CD The Commission concluded that where the accepted practice
among direct mail fundraisers is to exchange mailing

Wlists, one being payment for the other, neither a contri-
bution nor an illegal transaction results when one list

Cis owned by a political committee. The Commission also
took the position that "when one political committee
provides names to another political committee in exchange

Wfor its own future use of a corresponding number of names
which are of equal value, that this constitutes an arm's-
length business transaction between the committees and is
not a reportable transaction under the Act." The Commis-
sion also concluded that payment of production costs of
printing address labels by the list owner is not a con-
tribution to the list user or puchaser, provided that
such assumption of cost by the list owner is an accepted
business practice.

The Commission's approval of these varied ar-
rangements has been predicated in each instance on the
requestor's assertion that the agreement represented a
normally accepted business practice within the direct
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mail industry, and that the exchange constituted a fair
trade. Similarly, the Commission has had occasion to
apply these principles to other variations of direct mail
list exchanges, including three-way exchanges,. exchanges
between candidates and party committees, and sales of
lists by political committees to corporations. See AOs
1982-41, 1981-4, and 1981-53.

While the factual situations contained in these
AOs as well as the two AOs previously discussed differ
factually from each other and from the instant case with
respect to the precise nature of the consideration,. they
all illustrate the same proposition -- exchanges repre-
senting ordinary and usual business transactions within
the direct mail industry that are of equal value need not
be treated as contributions.

B. The Present Case

The instant case contains the same two elements
V as the AOs cited above that the Commission has previously

approved. First, as the enclosed expert opinion demon-
strates, a barter/exchange involving the cleaning of a
list is a customary and standard procedure in the mailing
list industry and thus represents an ordinary and usual

o business practice. Second, RNIEC proferred adequate
consideration for Smith's list, and thus in no way can be

V deemed to have received a reportable contribution from
Smith.

1. The exchange represents an ordinary
and usual business practice

As the sworn affidavit of Timothy Roper, Execu-
tive Vice-President of Odell, Roper & Associates, indi-
cates, there are three basic variations on barter/ex-
changes that are customary and usual within the industry.
After explaining these variations, Roper concludes that
the bargain between Rodney Smith and RNIEC for the use of
Smith's list is but one of the myriad variations that are
customarily used in the direct mail industry.

Roper explains at some length the motivations
of list owners in permitting, indeed seeking out, osten-
sibly "free" uses of their lists. Roper states, "the
list owner constantly searches for the means to clean a
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list at the lowest possible cost in order to maintain the
list's rental value for additional resale." Roper, p. 3.
"Clearly, it is not economically sound for a list owner
to mail his list simply to clean it; thus for the owner
of an aging list, it is a common practice to permit the
use of a list in exchange for the mailer's return of
corrected names and undeliverable mail." Roper, p. 3.
Consequently, Roper states, "it is a common practice for
a list owner to offer a list 'rent free'.if the mailer
agrees to cover the cost of the extra postage or clerical
costs involved as a condition of use." Roper, p. 4.,

The facts in this matter demonstrate that the
agreement between Rk4IEC and Smith conforms to the custom-

N ary and usual practice in the industry. Thus, the Gener-
al Counsel's assertion that a contribution from Smith
results from the fact that "Smith may have cleaned up

OEM- this list at RNIEC's expense" evidences a misunderstand-
ing of the practices and motivations of those involved in
the direct mail industry.

2. RNIEC's actions constituted a fair trade

WI Roper's affidavit explains why Smith was will-

ing to loan ENIEC his list ostensibly "rent-free" in
return for RNIEC's agreement to use the best possible
method ---first class mail -- of cleaning and updating the
list. First class mailing allows the mailer to reach

e - those contributors on the list who have moved within the
past 12 months, unlike bulk mail which the post office
disposes of if the contributor has moved. Thus, first

C class mailings by the renter of the list provides valu-
able consideration to the owner of the list by providing
an efficient method of cleaning up the list.

As the affidavit sets forth, depending on
whether the list is deemed to have a value of $70 or $90
per-thousand-names, figures that Roper confirms as rea-
sonable, the bargain between RNIEC and Smith resulted in
an equal exchange, and in fact may even have resulted in
a benefit to Smith.

In other words, regardless of whether the orig-
inal list is deemed to have a high fair market valuation
or a lower one, the exchange resulted in a fair trade.
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Consequently, it is clear that no amount should be re-
ported as a contribution from Smith since he received
consideration of comparable value to that which he pro-
vided.

CONCLUSION

For all the reasons set forth above and in
previous filings in this matter, the respondent, RNIEC,
respectfully urges that the Commission (1) find no proba-
ble cause to believe that RNIEC failed to report a con-
tribution from Rodney Smith; (2) accept the General Coun-
sel's recommendation that there is no probable cause to
believe that RNIEC violated 2 U.S.C. I 441a(a) with re-
spect to the Dan Evans for Senate Committee; and (3)
close the file on NUR 1596/1602.

Sincerely,

SKADDEN, ARPS, SLATE, MEAGHER
_. &FLOM

By
C Stephen A. Sharp, Esq.

'F, Carol C. Darr, Esq.

Attorneys for the Respondent
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Mr. Rodney A. Smith
Republican National Independent

Expenditures Committee
5085 Lowell Street, N.W.
Washington, D.C. 20016

Dear Rod:

By way of this letter, I am responding to your verbal request
for an objective, professional opinion pertaining to the common
business practices used by direct mail agencies such as Odell, Roper
& Associates, Inc. pertaining to the use, sale, exchange and barter
of direct mail fund-raising lists.

To make certain that I give an accurate assessment, let me re-
count the facts as I understand them:

1. In October of 1983, you permitted the RNIEC to use a mailing
list on the condition that the RNIEC agreed to clean the
mailing list by sending its mailing at First Class Postal
rates (200 per letter). When sent at First Class rates,

.0- •undeliverable mail is returned to the sender; this means
that a mailing list can be purged of undeliverable or non-

C) forwardable addresses. Your agreement with the RNIEC was
that the RNIEC would provide you with all undeliverable/
unforwardable mail packages (nixies) so that you could clean

!your list.

IJ- 2. It is my further understanding that the list used in this
case consisted of approximately 223,000 names of past con-
tributors to the National Republican Senatorial Committee.
These names were of individuals who had given $10 or more to
the NRSC prior to September 30, 1982. As this particular
list had not been mailed or otherwise cleaned since that
date, the RNIEC mailing would be expected to produce a con-
siderable number of nixies.

With that understanding in mind, I would like to respond to the
three questions you have asked me concerning the value of lists and
such rental or exchange agreements.

Your initial question was:

"On a one-time rental basis, what was the fair market value, in
October of 1983, of the mailing list used by the RNIEC in its
mailing?*

7316 Wiaoonsi Avenue * Suie 5 * e Mai7Iand 20814 * (301) 657-9821
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Let me answer that question by: first addressing the subject of
mailing lists in, general..

?irst, there~q are. lit.erally thousands of maili#g st s .. availablp e
to politi cal camPagnis and candidates in the, COMMeC~i market.

List rental; sorvim'generally ohar anYWhere -frOm to . per
name if a rental feeis the exclusive means"of aei-g 'a list'

vaue.

Yet, the professional mailer recognizes that.:the, actual value ofli A c1 due, to: o-ar Lety,- ifC ors
t fluctuates ra c a va o t . If a

list is *old' - i~e., if it has not -been mailed
:o re pleished with

fresh names for some time - its value is significantly less than an

up-to-date mailin list. On average, 20% of :the American public

moves to a new address every year; thus, any mailing list 
that has

not been cleaned in a year's time could suffer a 
23% undeliverable

rate which diminishes response. If, for example, a mailing that

costs $10,000 to produce is mailed to such a 
list, the mailer runs

f the risk of seeing $2,000 of his investment being 
thrown away.

Thus, it is incredibly important to the mailer and 
to the list owner

--MW that a list be cleaned periodically.

The cost of cleaning a list can be considerable; 
yet, since most

. mailers send mailings via bulk rate postage, none 
of the undeliver-

able addresses are returned to the mailer. Thus, to secure the

undeliverable names (and clean the list), 
it is a common practice

for list owners to permit mailers to use a 
list at no Icharge if the

o mailer agrees to pay for the cost of cleaning the file (i.e., secur-

ing the undeliverable names, eliminating them 
from the computer,

etc.).

Another determination to be made in assessing the value 
of a

mailing list is the expected response rate.

Nearly every list owner claims his list to be of extremely high

value; however, even if a list produces a 10-30% response 
per mail-

ing by a list owner, that same list will not produce at anywhere

near that level when used by a second or third organization.

In the case of the RNIEC mailing, it is my understanding 
that

the out-dated NRSC list used contained the names of 
contributors to

the Republican Presidential Task Force. These Task Force names were

acquired in a program that, essentially, sold gift 
items and trin-

kets to prospective donors as a means of attracting 
support. Thus,

these are "premium oriented" donors, not necessarily 
loyal Republi-

can Party givers. Their value, in any mailing which simply requests

a political contribution, is likely to be less.

By way of example, I can cite my experience with the 
California

Republican Party in 1981. For two years, the CRP had mailed 'sweep-

stakes' offerings to registered Republicans. By 1981, the CRP's

Odell, Tints
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not out of political motivation. ven though the list was clean, it

failed to produce as muoh income as it cost to mail. Thus, in my
opinion, that portion of the lit was worthless and the same
analogy could be used when conidering the NRS's Task Force donors
if they are mailed by any other organixation except the task force.

Finally, there is the assessment of list value by market forces-*
As mentioned, list costs, per thousand, run roughly $30 to $110 per-
thousand-names, with the vast majority of most rental lists offered
in the $50-per-thousand-name price. In many cases, the lists
offered on the commercial market are originally acquired through
public information; for example, it is a common practice for list
brokers to go state by state, and collect the names of donors to

%o state and local candidates. These names are then sold commercial-
S ly. Since donors to state and local candidates are often donors to

federal candidates and organizations, the duplication factor among
such lists can be high. In a recent project we completed, the pros-
pective donor lists provided by one state Republican committed to a

'r Senate candidate were duplicated, name for name through 60% of a
list provided by a commercial organization; thus, in terms of mail-
ing purposes, the commercial list was worth less than half of its
rental cost in terms of performance.

o With all of the foregoing in mind, my estimate of the old NRSC
list's fair market value as roughly $70 to $90 per-thousand-names
at the time of the October, 1983 mailing.

Your second question was:

*What was the fair market value in October of 1983 of the RNIEC
agreement to clean the list in question in exchange for one-
time, *rent free" use of that list?'

If a mailing list has been dormant for some time - not mailed in
any fashion - it has already begun to deteriorate. Since a list
owner may not necessarily be the mailer of a list, the list owner
constantly searches for the means to clean a list at the lowest
possible cost in order to maintain the list's rental value for addi-
tional resale.

Clearly, it is not economically sound for a list owner to mail
his list simply to clean it; thus, for the owner of an aging list,
it is a common practice to permit use of a list in exchange for the
mailer's return of corrected addresses and undeliverable mail.

& AaXm± ILjcq



_n '4 1 1

Mr.RodeyA* Smi th
NOVe4*r 27, 1984
Page ?our

However, that goal is not so easily reached. Mailers, when
using prospecting lists, traditionally mail at the lowest possible
bulk rate postal fee. While bulk rate fees perait a cheaper postage
bill, the reduced rate is given, in part, because the postal service
is permitted to dispose of undeliverable bulk rate mail rather than
returning it to the sender or forwarding it to the addressee.

Thus, to successfully receive corrected or forwarding addresses
for an out-of-date list, the list owner (and mailer) have two
options:

1. They can mail the list at bulk rate postal charges, but
imprint *Address Correction Requested' on the carrier. In
this way, letters which are not deliverable are returned to
the mailer. The postal service supplies the new address (via
a yellow sticker or change-of-address notice) and charges
250 for this service.

This common method of cleaning files has one drawback: If
an addressee has moved within the past 12 months, his letter
is returned to the sender. That, of course, means the
addressee has no opportunity to respond to the mailing;
thus, the response rate to the mailing is diminished.

2. The second option is to mail the entire mailing at first-
to class postal rates (20 per letter). As with Address

Correction Requested, the undeliverable letters are returned
0D to the sender. However, for those names on file which have
1W moved within the last 12 months, the mailing is delivered.

Should an individual respond, it is likely he will notify
C the mailer of his new address when the reply form is sent.

While this process is more costly to the mailer, it gives
the list owner only those names of individuals who refuse

0' the mailing or have changed address within the last 13
months or greater. Since more individuals respond, the
mailer is likely to receive a higher response and, thus,
recover his investment.

Because both systems offer advantage and drawbacks - and both
may require considerable cost - it is a common practice for a list
owner to offer a list 'rent free' if the mailer agrees to cover the
cost of the extra postage or clerical costs involved as a condition
of use. In essence, this is a 'barter/exchange" agreement and I can
think of at least three situations in which this barter/exchange
agreement is used:

a. As described, a list owner can let a mailer use his list
"rent free' on the condition that the mailer sends his
letters 'Address Correction Requested'. Then, the
mailer pays for all postage and clerical costs (and
possibly, the data processing) for the list owner in
lieu of fixed-rate rent.

Ode R
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b. The list user could pay the standard rental fee, but
still mail *Address Correction Requested'. The user
agrees to charge the owner 501 per address correction
received; yet, the list user also pays for the cost of
computer file correction and postal fees. The differ-
ence in the cost of updating the file and the 50d charge
is a *profit* for the list user, thus defraying his
original cost of rental.

c. Finally, a list user may agree to help a list owner
clean a list by mailing the list at First-Class postage
rates in exchange for multiple use of the list at later
dates. Thus, the mailer pays a higher-than-normal pos-
tage rate in the first mailing; the list is cleaned;
then, the mailer is permitted to mail the list once or
twice more to bring down the original investment of
First-Class postage into the normal range of $60 to $80

0O per-thousand-names mailed.

As in dealing with any type of commodity, there are probably a
few more barter-exchange agreements which can be worked out between
list owners and mailers.

Your situation resembles that of Example 'c', though it is my

-- understanding that the RNIEC only used the list one time.

Vol To determine the actual monetary value of such a barter-exchange
agreement, I would need to know how many nixies were received and

0D the final costs of data processing. However, even though I don't

have those figures, I can make both a high and low estimate, just as
I would if I were contemplating such an agreement for myself. If we

C assume, as I have suggested, that the list is worth $70 or $90 per-
thousand-names on the open market, my calculations would be as
follows:

(High Valuation)

- Assumes typical market value of $70-per-thousand-names.

Number Mailed: 223,000 Names

Extra Postage: $20,000 (Reflects extra cost of postage
of mailing 1st Class over 110 standard
bulk rate charge i.e., 9. x 223,000)

Less Rental Fee: ($15,160 (223,000 x 70 per name)

Difference: $4,390 (Estimated fair market value
of the RNIEC agreement to clean list in
exchange for one-time free rental.)

Ode, BOPer
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If it is assumed that the list in questiot bad a rental value
of as much as S90 per thousand, the corresponding fair market value
of the barter-exchange is less:

Additional Postage: S20,000

Less Rental Fee: ($20,070) (computed at $90 x 223 M)

Difference: $ 70.0 (Estimated fair market value
of RNIEC agreement to clean list in
exchange for one-time free rent.)

Thus, regardless of the valuation used, both parties received
fair value for their consideration and, thus, the transaction was an
equitable exchange for both sides.

Your final question was:

*Is it customary or standard practice for list owners and
list users to enter into such barter/exchanges to clean
political fund-raising lists?"

In a word, yes.

Inasmuch as our business revolves around the production of fund-
raising mailings for committees and candidates, the *swapping" of
lists is a very common practice. Moreover, I can cite several

O examples where lists have been provided to organizations in which
the list user simply wanted his list cleaned and updated.

I have firsthand, personal knowledge of situations where:

1. A former Presidential candidate permitted a national organi-

cc zation to use his list and signature on a mailing to his
"house file* on the condition that the national organization
would mail it first-class, then clean the file as 'payment'.

2. Among Senators,, it is a common practice for them to donate
their lists to state and national organizations since they
have little use for the list during their six-year term;
should they decide to run for re-election, the organization
which has been using it re-provides a *clean list' plus
usage (two or three times) of their house list in exchange.

3. In addition, I can cite situations where one Senator (Howard
Baker) provided his list to another Senator (Charles Percy)
with the stipulation that nixies be furnished to clean the
Baker list.

e 4 owe
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There are, of course, more examples than these. However, the
use of a "barter/exchange" agreement for cleaning lists is an
entirely common practice and one in which we participate frequently.

Rod, the answers I have given and the statements I have made
are, to the best of my knowledge, true and correct. For each ques-
tion you posed, I have given my best professional judgement as the
situation and facts so dictated.

If I can be of any further servi

Executive Vice"President
Odell, Roper & Associates, Inc.
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The Honorable Lee Ann Elliot
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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Nova ber 19, 1984

Charles N. Steele, Esq.
General Counsel
Federal ElectiOn Commission
1325 K Street, N.W.
Washington, D.C. 20463
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Re: IUR 1596/1602
National Republican Senatorial Comittee (NRSC)

Dear Mr. Steele:

I am in receipt of your letter of October 31, 1984
and the General Counsel's brief attached thereto regarding the
above-captioned matter. Please be advised that the National
Republican Senatorial Committee agrees with your recommendation
that the FEC find no probable cause to believe that NRSC vio-
lated 2 U.S.C. S 441a(a).

NRSC does not intend to file its own brief.

Sincerely,

Jan W. Baran
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Robert E. Pease, Esq.
Federal Election Commission
1325 K Street, N.W.
Washington, D.C.

Dear Mr. Pease:

LAT E, HE it FLOM
*tNTH ST N NW.

(00TON. D.C. 00e

aO&) 463-6700

November 16, 1984

4. )

C*L

On behalf of my client, Republican National Independbat
Expenditure Committee, I am writing to request an extension
of 20 days within which to respond to MUR 1596/1602. The
present date for a response is Monday, November 19, 1984,
since the 15-day time period falls on Saturday, September 16,
1984. The proposed extension would set Friday, December 7,
1984 as the new deadline for our response.

The reason for the request for an extension is that
Rodney Smith will be out of town during part of the time
for response.

Sincerely,

Carol C. Darr

NO-00
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-FDERAL ELECTION COMMISSION
WASHINGTON D.C 20463

MEMORANDUM

TO:

FROM:

DATE :

SUBJECT:

Office of the Commission Secretary

Office of General Counsel

October 31, 1984

MUR 1596/1602 - Memo and GC's Brief

The attached is submitted as an Agenda document

for the Commission Meeting of

Open Session

Closed Session

CIRCULATIONS

48 Hour Tally Vote
Sensitive
Non-Sensitive

24 Hour No Objection
Sensitive
Non-Sensitive

Information
Sensitive
Non-Sensitive

[1]
[ ]
[ ]

[ ]
[ ]
[x]

[1]

[1]

DISTRIBUTION

Compliance

Audit Matters

Litigation

Closed MUR Letters

Status Sheets

Advisory Opinions

Other (see distribution
below)
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[1]

I ]

[I]
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FEDERAL ELECTION COMMISSION
WASHINGTON. C OCT31 C 9:M3

October 31, 1984

TO. : The Commission

P " , C h a r l e s O. S.
General .Counse 14, I

SUBJECT: NOR 1596/1602

1% Attached for the Comission's review are briefs stating the
position of the General Counsel on the legal and factual issues
of the above-captioned matter. Copies of these briefs and

__ letters notifying the respondents of the General Counsel's intent
to recommend to the Commission findings of probable cause and no
probable cause to believe were mailed on October 31 1 1984.
Following receipt of the respondents' replies to these notices,
this Office will make a further report to the Commission.

Attachments

1. Briefs (2)
2. Letters to Respondents (2)



BEFORE Tag 1FDERAL. LECTION COMISSION

In the Matter of ))
The National Republican )

Senatorial Committee ) MUR 1602

GENERAL COUNSEL'S BRIEF

I. Statement of the Case

MUR 1602 resulted from complaints filed by the Democratic

Senatorial Campaign Committee, the Democratic Congressional

Campaign Committee and Common Cause. On July 10, 1984, the

Commission merged the matters. The complaints contained similar

Vallegations against the Republican National Independent

-- Expenditure Committee ("RNIEC"), Rodney A. Smith, the president

and treasurer of the RNIEC, Senator John Heinz, co-founder and

chairman of the RNIEC's Advisory Panel, the National Republican

Senatorial Committee ("NRSC"), and the Dan Evans Senate CommitteeCD
("Evans Committee").

The allegations in the complaints concern expenditures made

by the RNIEC in connection with the special senatorial election

in Washington state. The RNIEC spent over $185,000 on behalf of

Senator Evans in that election. RNIEC claims that the

expenditures made qualify as independent expenditures; the

complainants contend that the expenditures were not independent

but rather were excessive contributions in-kind by RNIEC on

behalf of Senator Evans.

The complainants allege that the RNIEC was established by a

national political party, that the RNIEC and the NRSC are



affiliated political committees subject to the same contribution

limitations, that the NRSC provided the RNIEC With the plans of

the Evans campaign and that the RNIEC had direct contact with the

Evans campaign concerning the plans and activities of the Evans

Committee. In support of these allegations the complaints state

that the RNIEC has the words ORepublican National" in its name,

that its goal is to elect Republican candidates, the RNIEC and

the NRSC have both common vendors and donors and that both

committees have overlapping personnel. The complainants conclude

that these allegations demonstrate that impermissible

coordination of expenditures between the RNIEC, NRSC and the

Evans Committee occurred such that the independence of the

expenditures made by the RNIEC on behalf of Senator Evans were

compromised and therefore are excessive contributions in-kind.

IT Based on the recommendations of the General Counsel, the

0 Commission, on July 10, 1984, made a number of findings with

respect to merged MUR 1602. The Commission found reason to

believe that RNIEC and NRSC violated 2 U.S.C. S 441a(a) with

respect to Dan Evans, a candidate in the special senatorial

election in Washington state held on November 8, 1983. The

Commission did not take any action at that time with respect to

Senator John Heinz. The Commission found no reason to believe

that the Dan Evans Senate Committee violated 2 U.S.C. S 441a(f)

and closed the file as to that respondent. Finally, the

Commission directed the General Counsel to send appropriate



questions to the RNISC and the NRSC pursuant to the reason to

believe finding. The questions were mailed to the NRSC and the

RNIEC on July 13, 19+84.

The bases for the Commission's reason to believe finding

that the NRSC and the RNIEC may be affiliated political

committees were: the close links between the two committees (an

overlapping member of both committees) and the use of a common

contributor solicitation list by both committees. Because the

NRSC spent the maximum permitted by law on behalf of Senator

Evans in the Washington senate race and the RNIEC spent over

$185,000 on behalf of Senator Evans in the same election, both

committees exceeded the limitations of 2 U.S.C. 5 441a(a) if it

can be shown that they are affiliated committees.

The close links between the two committees centered around

the relationship of Rodney Smith to both committees. Mr. Smith

was the finance director and treasurer of the NRSC from 1977

until January 1983. Prior to 1977, Mr. Smith was the finance

director of the Republican National Committee. At the NRSC

Mr. Smith had the responsibility of raising campaign

contributions for the NRSC. Mr. Smith was instrumental in

developing the NRSC's contributor mailing list. After he left

the NRSC, Mr. Smith became one of the co-founders, along with

Senator Heinz, of the RNIEC. The RNIEC, with Mr. Smith listed as

treasurer, registered with the Commission on March 30, 1983, as a

non-party political committee making independent expenditures.

Because of his close links with both committees, it was alleged
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tht Mr. Smith may have been in a position of direct contact with, "

the NRSC or knew of the NRSC's planS in support of Senator Evans.,

Senator Heinz's overlapping membership in both committees

raises additional questions concerning the affiliation of the two

committees. As of the time RNIEC registered with the FEC,.

Senator Heinz was also an active member of the NRSC. Senator

Heinz was listed as a co-founder and the National Chairman of the
RNIEC on RNIEC solicitation material. See Exhibit 1 of the NRSC

August 20, 1984, response to the Commission's questions. The

RNIEC, in its response to the Commission's reason to believe

finding, identified Senator Heinz as the Chairman of the RNIEC's

S *Advisory Panel." Senator Heinz, as a member of both committees,

was in a position where he may have been able to acquire

information from the NRSC concerning the NRSC's plans and

activities with respect to Senator Evans.

Lf- On September 15, 1983, after becoming aware of Senator

CD Heinz's involvement with the RNIEC, Senator Lugar, chairman of
V the NRSC, requested that Senator Heinz either cease independent
C expenditure activity or resign as a member of the NRSC. On

September 19, 1983, the RNIEC, while Senator Heinz was still

active in both committees, formally decided to make independent

expenditures on behalf of Senator Evans in the Washington senate

race. On October 6, 1983, in a letter to Senator Lugar, Senator

Heinz stated that he was suspending himself from all campaign-

related activities pertaining to the Dan Evans race and was

taking a "leave of absence" from the NRSC through and including

the special senatorial election in Washington state to be decided
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on November 8, 1983. It was not until November 14, 1983, one

week after the first complaint in this matter was filed, that

Senator Heinz resigned from the NRSC.

The third issue which formed the basis of the Commission's

reason to believe finding against the NRSC and the RNIEC involved

the use by both committees of a common contributor mailing list.

Mr. Smith contends that he brought a list with him when he became

associated with the NRSC, further developed that list while

finance director of the NRSC, and then, after leaving the NRSC,

used that list to raise contributions for the RNIEC. Mr. Smith

claims that he owns the list. The contributor mailing list was

instrumental in the establishment of the RNIEC. The list
-_ contains 223,064 names and addresses and the RNIEC used that list

Vr provided by Mr. Smith to raise $186,616 in 1983. The RNIEC

contends that it spent $162,621 on fundraising costs associated

with that list. The NRSC, however, believes that it owns this
C

contributor list and that Mr. Smith's possession, custody,

control or use of said list is unlawful. The NRSC bases this

contention on the "common law principles of misappropriation of
cc trade secrets or confidential matters; conversion; ... fraud;

unjust enrichment ..

On July 13, 1984, the General Counsel sent a series of

questions to both RNIEC and the NRSC. The Commission received a

response from the RNIEC on July 23, 1984. The NRSC, after

requesting and receiving an extension of time to reply to the

questions, replied on August 20, 1984, to the General Counsel's

questions.



Ui. Legal Aalyis

The main issue raised by the complaints in this matter

concerns whether the expenditures made by the RNIEC qualify as

independent expenditures. All of the allegations in the

complaints attack the independence of those expenditures made on

behalf of Senator Evans by the RNIEC.

An independent expenditure is defined at 11 C.F.R.

S 109.1(a) as:

an expenditure by a person for a
communication expressly advocating the
election or defeat of a clearly identified
candidate which is not made with the
cooperation or with the prior consent of, or
in consultation with, or at the request or
suggestion of, a candidate or any agent or
authorized committee of such candidate.

"- Section 109.1(b) (5) further provides that any expenditure not

qualifying as an independent expenditure is considered a

contribution in-kind to the candidate and subject to the

restrictions of 2 U.S.C. S 441a.

The issues raised in the complaints can be summarized into

two main allegations. First, the NRSC and the RNIEC are

I,, affiliated committees and/or that the two committees

impermissibly coordinated their expenditures. Second, the RNIEC

had contact with the Evans campaign, thereby negating the

independence of the expenditures made by the RNIEC. If

substantiated, each of these allegations results in the

expenditures made by the RNIEC as being excessive in-kind

contributions by the RNIEC on behalf of Senator Evans in

violation of 2 U.S.C. S 441a. Section 441a limits political



ofmite es, such as the NI OC, thathave- no lifleid as

tulticandidate committees., ,to making.a max.imum of, $1,000 in

contributions to a federal candidate per election. The

Commission has already found no reason to believe that the Dan

Evans for Senate Committee violated 2 U.S.C. S 441a(f) by

accepting in-kind contributions from the RNIEC. The basis was

that there was no contact, in any way, between the Evans

Committee and the RNIEC. Thus, the only issue that remains in

this matter concerns the affiliation of the RNIEC and the NRSC.

Affiliation Or Coordination of RNIEC and NRSC

In order to demonstrate affiliation in the present case it

must be shown that the NRSC established or financed or maintained

or controlled the RNIEC. 11 C.F.R. 5 100.5(g)(2). If

affiliated, the RNIEC and the NRSC would share the same

contribution limitation because all affiliated political

committees are treated as one committee for purposes of computing
CD contribution limitations. 11 C.F.R. S 110.3. In addition, as a

party committee, the NRSC is prohibited from making independent

expenditures. 11 C.F.R. S 110.7(b)(4). This prohibition extends

to all of its affiliates and therefore any expenditures made by

the RNIEC, should the RNIEC and the NRSC be affiliated, must be

considered contributions in-kind on behalf of the candidate. The

NRSC spent the maximum amount allowed under 2 U.S.C. S 441a(d) in

support of Senator Evans. The RNIEC spent over $185,000 on

behalf of Senator Evans. If the RNIEC and the NRSC are

affiliated committees, then together they exceeded the



00itribution limitations.of 2 U.S.c, S 441a on behalf of Senator

Evans in the Washington Senate race.

Based on the responses to the General Counsel's questions,

as well as previously submitted material by the respondents, it
does not appear that sufficient evidence of affiliation exists

for a recommendation of probable cause to believe that the RNIEC

and the NRSC violated 2 U.S.c. S 441a(a) with respect to the

Evans senatorial campaign.

As previously mentioned, the reason to believe finding was

based on three factors: Smith's close links between both
committees; the fact that Senator Heinz was involved with both

Lf% committees; and the fact that the RNIEC used the same contributor

list used by the NRSC.

Rodney Smith was at one time intimately involved in the

p. operations of the NRSC and later became one of the co-founders

0 and operators of the RNIEC. In the present case, it does not

appear that he used those links to either acquire information

from the NRSC or inform that organization of the RNIEC's plans

concerning the Evans senate race. Smith's involvement with the

contributor mailing list will be discussed below. In response to

the General Counsel's questions, Mr. Smith stated that neither he

"[n]or any other representative of the RNIEC ever participated in

any discussions with any representatives of the NRSC concerning

either committee's plans or activities in support of Senator

Evans." Mr. Smith further denied receiving or transmitting any

information concerning that senatorial campaign with the NRSC.

The NRSC also denied any contact at all, in any manner, between
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two committees concerning, the special senatorial election in

Ishing ton states

It appears that the WRSC attempted to distance itself from
the RNIEC and its independent activities. The NRSC is a

political committee composed of a chairman, sixteen members, the
Majority Leader of the United States-Senate, and an operational

staff. The NRSC is controlled by its chairman on a day-to-day
basis and the chairman does not need the approval of the members

prior to authorizing expenditures or making contributions on

behalf of federal candidates. The NRSC has stated that its
-0 policy is that NRSC members and personnel not communicate with

Eft any person or committee that is making, or states an intention to
do make, independent expenditures on behalf of Republican senatorial

candidates. NRSC states that it became aware of RNIEC's

fundraising activities in August 1983. On September 15, 1983,

after the Senate's summer recess, Senator Richard Lugar, NRSC's
chairman, met with Senator Heinz. In that meeting Senator Lugar

e asked Senator Heinz to resign from the NRSC or cease independent

expenditure activities. As previously mentioned, Senator Heinz
instead took a leave of absence from the NRSC on October 6, 1983,

but did not resign until November 14, 1983.

On November 22, 1983, a meeting was held, at the request of
the NRSC, between representatives of both the NRSC and the RNIEC.

At that meeting the NRSC objected to the RNIEC's use of a name

confusingly similar to the NRSC's registered service mark, the
use by RNIEC of fundraising letters confusingly similar to NRSC's



fundraising letters, and the RNIEC's use of a list containing

names and addresses of NRSC contributors. At that meeting,

according to the response submitted by the NRSC, the RNIEC

declined to identify what lists it used and refused to change its

name but it did agree to cease using fundraising letters which

were confusingly similar to NRSC fundraising letters../ The

RNIEC also represented to the NRSC that it "would not conduct

further direct mail fundraising activities and that it would

provide NRSC with information about its fundraising lists in

conjunction with a written settlement and general release between

RNIEC and NRSC." NRSC response to questions, pp. 6-7. Although

.. negotiations did take place between the committees and settlement

offers were exchanged, no final agreements were reached.

Senator Heinz, as previously discussed, was at one time a

member of both committees.g/ Senator Heinz had participated and

assisted RNIEC in fundraising efforts while still an active

member of the NRSC. It was not until after Senator Lugar,
C

chairman of the NRSC, requested Senator Heinz either cease

1/ The NRSC provided copies of a fundraising letter used by the
RNIEC, with Senator Heinz listed as National Chairman, and
one used by the NRSC. The letters, in both style and
formate, were virtually identical and were mailed to former
NRSC contributors by the RNIEC. See NRSC response of
August 20, 1984, to the General Counsel's questions.

2/ At this time Senator Heinz is not a member of the NRSC. In

the future should he become an active member of that
committee as well as active with the RNIEC, either through
independent expenditures or direct contributions to federal
candidates, the issue of the affiliation of the NRSC and the
RNIEC would need to be reexamined.



independent activitieso resign frow the ?RSC and after RNIEC

decided to make independent expnditures on behalf of Senator

Evans, that Senator Heinz suspended his membership in the NRSC.

It appears, however, that despite this overlap in memberships,

Senator Heinz did not communicate in any manner with the NRSC

concerning the Evans senate race.

The circumstances and timing surrounding the special senate

election in Washington were unique. Senator Jackson died on

September 1, 1983, creating a vacancy in the Senate from the

state of Washington. On September 12, Daniel Evans was appointed
Senator, filling the vacancy created by Senator Jackson's death.

M
Also on September 12, Senator Evans declared his candidacy for a

special general election to be held on November 8, 1983. On

October 6, 1983, Senator Heinz suspended his membership in the

NRSC. During this period, there were no meetings of NRSC members

o) nor did the NRSC transmit any information concerning its plans or

activities concerning the special election to Senator Heinz. The

exigent circumstances surrounding this special election were such

that Senator Heinz was not provided with information concerning

NRSC's plans and activities in Washington state. Such future

dual membership of Senator Heinz, however, could, under other

circumstances, lead to a presumption of affiliation between the

two committees.

Finally, the question remains concerning whether the

contributor list is evidence of affiliation. In light of the

information received by the Commission, it appears that there is a



-12-

genttn* dispute as to ownership of the list thus militating

against the list as a presumption of the affiliation of the two

committees. That list, along with the list ,IUIBC rented from

Senatdrr Heinz, was instrumental in the establishment of the

RWISC. The list contained 223,064 names and addresses and was

used by the RNIEC to ralse $186,616. It does not appear,

however, that the NRSC willingly provided the list to the RNIEC.

It also appears that the RNIEC has not used that list, or the

Heinz list, since the RNIEC's initial fundraising efforts in

1983.

The NRSC contends that Mr. Smith illegally possesses its

contributor list and that the NRSC did not intentionally provide

Smith or the RNIEC with that mailing list. The NRSC attempted to

-- reach a settlement with the RNIEC whereby the RNIEC would delete

Lon the names and addresses of any and all individuals that appear on

0 any list that is in the custody, control or possession of the

NRSC. See Draft Agreement provided by NRSC in response to the

General Counsel's questions. On November 22, 1983,

representatives from both committees met to discuss this

settlement. After counterproposals were exchanged, no agreement

was reached. No discussions have been held since March 20, 1984.

The NRSC contends that it was not certain at that time that the

RNIEC had possession of its list and is now considering further

efforts to regain possession of its contributor list. As

previously mentioned, it does not appear that the RNIEC has used

that list since its initial fundraising efforts.
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There also appears to be a factual dispute concerning the

list. The RNIEC claims that prior to Smith's association with

the NRSC, Smith had a list of contributor names and addresses.

He provided that list for NRSC's use when he was a consultant for

the NRSC. Smith claims that during his consultancy with the NRSC

he continued to develop and expand this list. The RNIEC stated

that "any revisions or improvements to the list made during his

consultancy with the NRSC were made in exchange for Mr. Smith's

providing the list in the first place, and thus did not affect

Mr. Smith's ownership of the list." See response of Rodney Smith

0 to questions, p. 1. The NRSC, however, contradicts Smith's

contention and states that "persons who were at NRSC at the time

Mr. Smith was retained to raise funds have informed NRSC that to

their knowledge Mr. Smith did not make available for use any

lists to NRSC. NRSC records do not reflect that any such lists

o existed or were ever made available to NRSC." The NRSC further

claims that "the list of NRSC contributor names and addresses

which was developed by Mr. Smith is the property solely of NRSC.

Mr. Smith's contracts with NRSC never provided Mr. Smith with any

property rights over such lists." See NRSC response to

questions, p. 2. It appears that the ownership dispute between

the NRSC and the RNIEC is legitimate, thus militating against the

list as a presumption of the affiliation of the two committees.



III.General Counsel's Recommendation

1. Find no probable cause to believe that the National
Republican Senatorial Committee violated 2 U.S.C. S 441a(a)
with respect to the Dan Evans for Senate Committee.

2. Approve and send the attached 1

Date
General Counsel

Attachments
Letters to Respondents (2)
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FEDERAL ELECTION COMMISSION
W~ASHINGTON, D C 2046.1

October 31, 1984

Jan W. Baran, Esquire
Baker and Hostetler
818 Connecticut Avenue, N.W.
Washington, D.C. 20006

RE: MUR 1596/1602
National Republican

Senator ial Committee

Dear Mr. Baran:

Based on a complaint filed with the Commission on December 8,
1983, and information supplied by your client, the Commission
determined on July 10, 1984, that the National Republican Senatorial
Committee had violated 2 U.S.C. S 441a(a), a provision of the Federal
Election Campaign Act of 1971, as amended ("the Act") and instituted
an investigation of this matter.

After considering all the evidence available to the Commission,
the Office of General Counsel is prepared to recommend that the
Commission find no probable cause to believe that a violation has
occurred. The Commission may or may not approve the General
Counsel's Recommendation.

03
Submitted for your review is a brief stating the position of theGeneral Counsel on the legal and factual issues of the case. Withine fifteen days of your receipt of this notice, you may file with the

Secretary of the Commission a brief (10 copies if possible) statingyour position on the issues and replying to the brief of the General
Counsel. (Three copies of such brief should also be forwarded to theOffice of General Counsel, if possible. The General Counsel's brief
and any brief which you may submit will be considered by the
Commission before proceeding to a vote of probable cause to believe a
violation has occurred.

Should you have any questions, please contact Robert E. Pease,
the attorney assigned to handle this mat ,,at (202) 523-4000.

arles N. Steele
General Counsel

Enclosure
Brief



BEFORE THE FEDERAL ELECTION COMMISSION

I the Matter of ))
The Republican National )

Independent Expenditure ) MUR 1602
Committee, et al.

GENERAL COUNSEL'S BRIEF

I. Statement of the Case

MUR 1602 resulted from complaints filed by the Democratic

Senatorial Campaign Committee, the Democratic Congressional

Campaign Committee and Common Cause. On July 10, 1984, the

Commission merged the matters. The complaints contained similar

allegations against the Republican National Independent

Expenditure Committee ("RNIEC"), Rodney A. Smith, the president

and treasurer of the RNIEC, Senator John Heinz, co-founder and

chairman of the RNIEC's Advisory Panel, the National Republican

CD Senatorial Committee ("NRSC"), and the Dan Evans Senate Committee

("Evans Committee").

The allegations in the complaints concern expenditures made

by the RNIEC in connection with the special senatorial election

in Washington state. The RNIEC spent over $185,000 on behalf of

Senator Evans in that election. RNIEC claims that the

expenditures made qualify as independent expenditures; the

complainants contend that the expenditures were not independent

but rather were excessive contributions in-kind by RNIEC on

behalf of Senator Evans.

The complainants allege that the RNIEC was established by a

national political party, that the RNIEC and the NRSC are
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affiliated political committees subject to the same contribution

limitations, that the NRSC provided the RNIEC with the plans of

the Evans campaign and that the RNIEC had direct contact with the

Evans campaign concerning the plans and activities of the Evans

Committee. In support of these allegations the complaints state

that the RNIEC has the words "Republican National" in its name,
that its goal is to elect Republican candidates, the RNIEC and

the NRSC have both common vendors and donors and that both

committees have overlapping personnel. The complainants conclude

that these allegations demonstrate that impermissible

coordination of expenditures between the RNIEC, NRSC and the

Evans Committee occurred such that the independence of the

expenditures made by the RNIEC on behalf of Senator Evans were

compromised and therefore are excessive contributions in-kind.

Based on the recommendations of the General Counsel, the
CCommission, on July 10, 1984, made a number of findings with

respect to merged MUR 1602. The Commission found reason to

believe that RNIEC and NRSC violated 2 U.S.C. 5 441a(a) with

respect to Dan Evans, a candidate in the special senatorial

election in Washington state held on November 8, 1983. The

Commission did not take any action at that time with respect to

Senator John Heinz. The Commission found no reason to believe

that the Dan Evans Senate Committee violated 2 U.S.C. S 441a(f)

and closed the file as to that respondent. Finally, the

Commission directed the General Counsel to send appropriate

questions to the RNIEC and the NRSC pursuant to the



reason to believe finding. The questions werel'mailed to the NRSC

and the RNIEC on July 13, 1984.

The bases for the Commission's reason to believe finding

that the NRSC and the RNIEC may be affiliated political

committees were: the close links between the two Committees, an

overlapping member of both committees, and the use of a common

contributor solicitation list by both committees. Because the

NRSC spent the maximum permitted by law on behalf of Senator

Evans in the Washington senate race and the RNIEC spent over

$185,000 on behalf of Senator Evans in the same election, both

committees exceeded the limitations of 2 U.S.C. S 441a(a) if it

can be shown that they are affiliated committees.

The close links between the two committees centered around

the relationship of Rodney Smith to both committees. Mr. Smith

was the finance director and treasurer of the NRSC from 1977

o until January 1983. Prior to 1977, Mr. Smith was the finance

director of the Republican National Committee. At the NRSC

Mr. Smith had the responsibility of raising campaign

contributions for the NRSC. Mr. Smith was instrumental in

developing the NRSC's contributor mailing list. After he left

the NRSC, Mr. Smith became one of the co-founders, along with

Senator Heinz, of the RNIEC. The RNIEC, with Mr. Smith listed as

treasurer, registered with the Commission on March 30, 1983, as a

non-party political committee making independent expenditures.

Because of his close links with both committees, it was alleged

that Mr. Smith may have been in a position of direct contact with

the NRSC or knew of the NRSC's plans in support of Senator Evans.
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Senator Heinz's overlapping membership in both committees

raises additional questions concerning the affiliation of the two

committees. As of the time RNIEC registered with the FEC,

Senator Heinz was also an active member of the NRSC. Senator

Heinz was listed as a co-founder and the National Chairman of the

RNIEC on RNIEC solicitation material. See Exhibit 1 of the NRSC

August 20, 1984, response to the Commission's questions. The

RNIEC, in its response to the Commission's reason to believe

finding, identified Senator Heinz as the Chairman of the RNIEC's

"Advisory Panel." Senator Heinz, as a member of both committees,

was in a position where he may have been able to acquire

information from the NRSC concerning the NRSC's plans and

activities with respect to Senator Evans.

On September 15, 1983, after becoming aware of Senator

Heinz's involvement with the RNIEC, Senator Lugar, chairman of

the NRSC, requested that Senator Heinz either cease independent
0

expenditure activity or resign as a member of the NRSC. On

September 19, 1983, the RNIEC, while Senator Heinz was still

active in both committees, formally decided to make independent

expenditures on behalf of Senator Evans in the Washington senate

race. On October 6, 1983, in a letter to Senator Lugar, Senator

Heinz stated that he was suspending himself from all campaign-

related activities pertaining to the Dan Evans race and was

taking a "leave of absence" from the NRSC through and including

the special senatorial election in Washington state to be decided

on November 8, 1983. It was not until November 14, 1983, one
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week after the first complaint in this matter was filed, that

Senator Heinz resigned from the NRSC.

The third issue which formed the basis of the Commission's

reason to believe finding against the NRSC and the RNIEC involved

the use by both committees of a common contributor mailing list.

Mr. Smith contends that he brought a list with him when he became

associated with the NRSC, further developed that list while

finance director of the NRSC, and then, after leaving the NRSC,

used that list to raise contributions for the RNIEC. Mr. Smith

claims that he owns the list. The contributor mailing list was

instrumental in the establishment of the RNIEC. The list contains

223,064 names and addresses and the RNIEC used that list provided by

Mr. Smith to raise $186,616 in 1983. The RNIEC contends that it

spent $162,621 on fundraising costs associated with that list. The

NRSC, however, believes that it owns this contributor list and that

Mr. Smith's possession, custody, control or use of said list is

unlawful. The NRSC bases this contention on the *common law

principles of misappropriation of trade secrets or confidential

matters; conversion; ... fraud; ... unjust enrichment ... "

On July 13, 1984, the General Counsel sent a series of

questions to both RNIEC and the NRSC. The Commission received a

response from the RNIEC on July 23, 1984. The NRSC, after

requesting and receiving an extension of time to reply to the

questions, replied on August 20, 1984, to the General Counsel's

questions.

CD
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I. Legal Analysis

The main issue raised by the complaints in this matter
concerns whether the expenditures made by the RNIEC qualify as
independent expenditures. All of the allegations in the
complaints attack the independence of those expenditures made on
behalf of Senator Evans by the RNIEC.

An independent expenditure is defined at 11 C.F.R.

S 10 9 .1(a) as:

an expenditure by a person for acommunication expressly advocating theelection or defeat of a clearly identified
candidate which is not made with theGcooperation or with the prior consent of, orin consultation with, or at the request orsuggestion of, a candidate or any agent orauthorized committee of such candidate.

Section 109.1(b)(5) further provides that any expenditure not
qualifying as an independent expenditure is considered a
contribution in-kind to the candidate and subject to the

o restrictions of 2 U.S.C. S 441a.
The issues raised in the complaints can be summarized into

two main allegations. First, the NRSC and the RNIEC are
affiliated committees and/or that the two committees
impermissibly coordinated their expenditures. Second, the RNIEC
had contact with the Evans campaign, thereby negating the
independence of the expenditures made by the RNIEC. If
substantiated, each of these allegations results in the
expenditures made by the RNIEC as being excessive in-kind
contributions by the RNIEC on behalf of Senator Evans in
violation of 2 U.S.C. S 441a. Section 441a limits political



committees, such;s the RNzIz that have not qualified as
multicandidate committeas, to making a maximum of $1,000 in
contributions to a federal cand$date per election. The
Commission has already found no reason to believe that the Dan
Evans for Senate Committee violated 2 U.S.C. S 441a(f) by
accepting in-kind contributions from the RNIEC. The basis was
that there was no contact, in anyway, between the Evans
Committee and the RNIEC. Thus, the only issue that remains in
this matter concerns the affiliation of the RNIEC and the NRSC.

Affiliation Or Coordination Of RNIEC and NRSC

In order to demonstrate affiliation in the present case it

must be shown that the NRSC established or financed or maintained
or controlled the RNIEC. 11 C.F.R. S 100.5(g)(2). If affiliated,

the RNIEC and the NRSC would share the same contribution limitation
Nam because all affiliated political committees are treated as one

Uft committee for purposes of computing contribution limitations.
o 11 C.F.R. S 110.3. In addition, as a party committee, the NRSC is

prohibited from making independent expenditures. 11 C.F.R.

S l10.7(b)(4). This prohibition extends to all of its affiliates and
cc therefore any expenditures made by the RNIEC, should the RNIEC and

the NRSC be affiliated, must be considered contributions in-kind on
behalf of the candidate. The NRSC spent the maximum amount allowed

under 2 U.S.C. S 441a(d) in support of Senator Evans. The RNIEC
spent over $185,000 on behalf of Senator Evans. If the RNIEC and the
NRSC are affiliated committees, then together they exceeded the

contribution limitations of 2 U.S.C. S 441a on behalf of Senator

Evans in the Washington Senate race.
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Based on the responses to the General Counsel's questions,

aS well as previously submitted material by the respondents, it
does not appear that sufficient evidence of affiliation exists

for a recommendation of probable cause to believe that the RNIEC

and the NRSC violated 2 U.S.C. S 441a(a) with respect to the

Evans senatorial campaign.

As previously mentioned, the reason to believe finding was

based on three factors: Smith's close links between both

committees; the fact that Senator Heinz was involved with both

committees; and the fact that the RNIEC used the same contributor

list used by the NRSC.

Rodney Smith was at one time intimately involved in the

operations of the NRSC and later became one of the co-founders

and operators of the RNIEC. In the present case, it does not

appear that he used those links to either acquire information

from the NRSC or inform that organization of the RNIEC's plans

concerning the Evans senate race. Smith's involvement with the

contributor mailing list will be discussed below. In response to

the General Counsel's questions, Mr. Smith stated that neither he

"[n]or any other representative of the RNIEC ever participated in

any discussions with any representatives of the NRSC concerning

either committee's plans or activities in support of Senator

Evans." Mr. Smith further denied receiving or transmitting any

information concerning that senatorial campaign with the NRSC.

The NRSC also denied any contact at all, in any manner, between

the two committees concerning the special senatorial election in

Washington state.

0

0
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It appears that the NRSC attempted to distance itself from

the RNIEC and its independent activities. The NRSC is a

political committee composed of a chairman, sixteen members, the

Majority Leader of the United States Senate, and an operational

staff. The NRSC is controlled by its chairman on a day-to-day

basis and the chairman does not need the approval of the members

prior to authorizing expenditures or making contributions on

behalf of federal candidates. The NRSC has stated that its

policy is that NRSC members and personnel not communicate with

any person or committee that is making, or states an intention to

make, independent expenditures on behalf of Republican senatorial

candidates. NRSC states that it became aware of RNIEC's

fundraising activities in August 1983. On September 15, 1983,

after the Senate's summer recess, Senator Richard Lugar, NRSC's

chairman, met with Senator Heinz. In that meeting Senator Lugar

asked Senator Heinz to resign from the NRSC or cease independent

expenditure activities. As previously mentioned, Senator Heinz

instead took a leave of absence from the NRSC on October 6, 1983,

but did not resign until November 14, 1983.

On November 22, 1983, a meeting was held, at the request of

the NRSC, between representatives of both the NRSC and the RNIEC.

At that meeting the NRSC objected to the RNIEC's use of a name

confusingly similar to the NRSC's registered service mark, the

use by RNIEC of fundraising letters confusingly similar to NRSC's

fundraising letters, and the RNIEC's use of a list containing

names and addresses of NRSC contributors. At that meeting,

VC
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according to the response submitted by the NRSC, the RNIEC

declined to identify what lists it used and refused to change its

name but it did agree to cease using fundraising letters which

were confusingly similar to NRSC fundraising letters../ The

RNIEC also represented to the NRSC that it "would not conduct

further direct mail fundraising activities and that it would

provide NRSC with information about its fundraising lists in

conjunction with a written settlement and general release between

RNIEC and NRSC." NRSC response to questions, pp. 6-7. Although

negotiations did take place between the committees and settlement

offers were exchanged, no final agreements were reached.

Senator Heinz, as previously discussed, was at one time a

member of both committees.i/ Senator Heinz had participated and

assisted RNIEC in fundraising efforts while still an active

member of the NRSC. It was not until after Senator Lugar,

o chairman of the NRSC, requested Senator Heinz either cease

independent activities or resign from the NRSC and after RNIEC

decided to make independent expenditures on behalf of Senator

Evans, that Senator Heinz suspended his membership in the NRSC.

i/ The NRSC provided copies of a fundraising letter used by the
RNIEC, with Senator Heinz listed as National Chairman, and
one used by the NRSC. The letters, in both style and
format, were virtually identical and were mailed to former
NRSC contributors by the RNIEC. See NRSC response of
August 20, 1984, to the General Counsel's questions.

2/ At this time Senator Heinz is not a member of the NRSC. In

the future should he become an active member of that
committee as well as active with the RNIEC, either through
independent expenditures or direct contributions to federal
candidates, the issue of the affiliation of the NRSC and the
RNIEC would need to be reexamined.
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It appears, however, that despite this overlap in memberships,

Senator Heinz did not communicate in any manner with the NRSC

concerning the Evans senate race.

The circumstances and timing surrounding the special senate

election in Washington were unique. Senator Jackson died on

September 1, 1983, creating a vacancy in the Senate from the

state of Washington. On September 12, Daniel Evans was appointed

Senator, filling the vacancy created by Senator Jackson's death.

Also on September 12, Senator Evans declared his candidacy for a

special general election to be held on November 8, 1983. On

October 6, 1983, Senator Heinz suspended his membership in the

NRSC. During this period, there were no meetings of NRSC members

nor did the NRSC transmit any information concerning its plans or

-_ activities concerning the special election to Senator Heinz. The

exigent circumstances surrounding this special election were such

oD that Senator Heinz was not provided with information concerning

NRSC's plans and activities in Washington state. Such future

dual membership of Senator Heinz, however, could, under other

circumstances, lead to a presumption of affiliation between the

two committees.

Finally, the question remains concerning whether the

contributor list is evidence of affiliation. In light of the

information received by the Commission, it appears that there is a

geniune dispute as to ownership of the list thus militating

against the list as a presumption of the affiliation of the two

committees. That list, along with the list RNIEC rented from

Senator Heinz, was instrumental in the establishment of the
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RNIEC. The list contained 223,064 names and addresses and was

used by the RNIEC to raise $186,616. It does not appear,

however, that the NRSC willingly provided the list to the RNIEC.

It also appears that the RNIEC has not used that list, or the
Heinz list, since the RNIEC's initial fundraising efforts in

1983.

The NRSC contends that Mr. Smith illegally possesses its

contributor list and that the NRSC did not intentionally provide

Smith or the RNIEC with that mailing list. The NRSC attempted to

reach a settlement with the RNIEC whereby the RNIEC would delete
qr

the names and addresses of any and all individuals that appear on

any list that is in the custody, control or possession of the

NRSC. See Draft Agreement provided by NRSC in response to the

-- General Counsel's questions. On November 22, 1983,

representatives from both committees met to discuss this

0 settlement. After counterproposals were exchanged, no agreement

was reached. No discussions have been held since March 20, 1984.

The NRSC contends that it was not certain at that time that the

RNIEC had possession of its list and is now considering further

efforts to regain possession of its contributor list. As

previously mentioned, it does not appear that the RNIEC has used

that list since its initial fundraising efforts.

There also appears to be a factual dispute concerning the

list. The RNIEC claims that prior to Smith's association with

the NRSC, Smith had a list of contributor names and addresses.



He provided that list for NRSC's use when he was a consultant for

the NRSC. Smith claims that during his consultancy with the NRSC

he continued to develop and expand this list. The RNIEC stated

that "any revisions or improvements to the list made during his

consultancy with the NRSC were made in exchange for Mr. Smith's

providing the list in the first place, and thus did not affect

Mr. Smith's ownership of the list." See response of Rodney Smith

to questions, p. 1. The NRSC, however, contradicts Smith's

contention and states that "persons who were at NRSC at the time

Mr. Smith was retained to raise funds have informed NRSC that to

their knowledge Mr. Smith did not make available for use any

lists to NRSC. NRSC records do not reflect that any such lists

existed or were ever made available to NRSC." The NRSC further

claims that "the list of NRSC contributor names and addresses

which was developed by Mr. Smith is the property solely of NRSC.

0D Mr. Smith's contracts with NRSC never provided Mr. Smith with any

property rights over such lists." See NRSC response to questions,

p. 2. It appears that the ownership dispute between the NRSC and the
t

RNIEC is legitimate, thus militating against the list as a

presumption of the affiliation of the two committees.

Regardless of the dispute concerning the ownership of the list,

there appears to be a reporting and contribution problem with respect

to RNIEC's use of the list. It appears that Mr. Smith made a

contribution to the RNIEC when he permitted that committee to use

the list free of charge. A contribution is defined as "anything
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of value" which would include providing a contribution mailing

list free of charge or not at the usual and normal charge.

2 U.S.C. S 431(8)(A). The RNIEC claims that the list was

provided on a "barter/exchange" basis. It stated that "in

exchange for access to the Smith list, the RNIEC added some new

names, updated and corrected names and addresses and deleted

names and addresses of the deceased and bad addresses." Smith

response to questions, p. 1. In reaching this conclusion, the

RNIEC relies on Advisory Opinions 1981-46 and 1979-36. RNIEC's

reliance on those opinions to reach its conclusion that the use

of the list free of charge was not a contribution is misplaced.

Those opinions stated that the exchange of lists of equal value

would not result in a contribution nor would the exchange have to

be reported. That is not the situation in the present case. The

fact that Smith may have cleaned up this list at RNIEC's expense

does not constitute an exchange of contributor lists. It appears

that Smith has made a contribution to the RNIEC by providing the

list and that the contribution was not reported in violation of

2 U.S.C. S 434.3/

III. General Counsel's Recommendations

1. Find no probable cause to believe that the Republican
National Independent Expenditure Committee violated 2 U.s.c.
S 441a(a) with respect to the Dan Evans for Senate
Committee.

2. Find probable cause to believe that the Republican National
Independent Expenditure Committee violated 2 U.S.C. S 434
for failure to report an in-kind contribution from Rodney
Smith with respect to the contribution of a mailing list

3/ Mr. Smith contributed a total of $500.00 in 1983.

J'e
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provided by Smith to the Republican national Independent
Expenditure Committee.

3. Approve and send the attached te

Date Ch*s C Steee
General Counsel

Attachments
Letters to Respondents (2)
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 31, 1984

Carol C. Darr, Esquire
Skadden, Arpa, Slate, Meagher

and Flom
918 Eighteenth Street, L.W.
Washington, D.C, 20006

RE: MUR 1596/1602
Republican National

0 independent Expenditure
Committee

Dear Ms. Darr:

Based on a complaint filed with the Commission on
November 15 and 28, 1983, and information supplied by your
client, the Commission determined on July 10, 1984, that there
was reason to believe that the Republican National Independent
Expenditure Committee had violated 2 U.S.C. 5 441a(a), a
provision of the Federal Election Campaign Act of 1971, as

0 amended ("the Act") and instituted an investigation of this
matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to

Lm recommend that the Commission find no probable cause to believe
as to a violation of 2 U.S.C. S 441a(a). However, the Office of
General Counsel is prepared to recommend that there is probable
cause to believe that your client violated 2 U.S.C. S 434 by
failing to report an in-kind contribution in the form of a
mailing list. The Commission may or may not approve the General
Counsel' s Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of probable cause to believe a violation has occurred.,
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If you are unable to file"a responsive brie -within 15 days,

you may submit a written ~equest to the Commission for an
extension of time in which to file a brief. The Commission will
not grant any extensions beyond 20 days,.

Should you have any questions, please contact Robert E.Pease, the attorney assigned to handle this matter, at (202) 523-
4000.-

aries * teele
General Counsel

Enclosure
brief
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INDEPENDENT EXPENDITURE COMMITTEESENATOR JOHN HEINZ

A mSry f October 2, 1984

RODNEY A. SMITH.
Executve Di ctor

Mr. Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, Northwest
Washington, D. C. 20463

RE: Republican National Independent Expenditure
Committee - F.E.C. ID No. C00166298

0
Dear Mr. Steele:

This letter shall serve to notify you that the
Board of Directors of the Republican National Independent

11 Expenditure Committee ("the Committee") voted unanimously
at their meeting on September 29, 1984, to immediately cease
functioning as a federal political committee and, accordingly,
to file a Termination Report with the Commission immediately
after the completion of an independent audit of its financial
records.

As you are aware, the Committee is the respondent

in a complaint, MURs 1596/1602 which is currently pending
before the Commission. The Committee is confident that the
Commission will ultimately absolve it from any liability with
respect to the allegations contained in MURs 1596/1602. How-
ever, the legal expenses involved in these proceedings are of
such a magnitude that the Board of Directors do not feel that
it is in keeping with the Committee's purpose or a prudent
use of contributed money to continue operations.

Sincerely,

Rodney /Smith

5085 Lowei: Street. Northwest. Wasmington. D.C. 20016 * (202) 362-3690
; i ". -=, -a* -- "= P C t . eez n r - P.." -. R 1,4 f:;-, E
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I NDEPENDENT EXPENDITURE COMMITTE
SENATOR JOHN HEINZ

NaaCimnAm October 2, 1984

RODNEY A SMITHC= 5
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Mr. Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, Northwest
Washington, D. C. 20463

RE: Republican National Independent Expenditure

Committee - F.E.C. ID No. C00166298

Dear Mr. Steele:

This letter shall serve to notify you that the

Board of Directors of the Republican National Independent

uExpenditure Committee ("the Committee") voted unanimously

at their meeting on September 29, 1984, to immediately cease

functioning as a federal political committee and, accordingly,

to file a Termination Report with the Commission immediately

after the completion of an independent audit of its financial

records.

As you are aware, the Committee is the respondent

in a complaint, MURs 1596/1602 which is currently pending

c!. before the Commission. The Committee is confident that the

Commission will ultimately absolve it from any liability with

respect to the allegations contained in MURs 1596/1602. How-

ever, the legal expenses involved in these proceedings are of

such a magnitude that the Board of Directors do not feel that

it is in keeping with the Committee's purpose or a prudent

use of contributed money to continue operations.

Sincerely,

Rodney7.1 Smith

5085 Lowell Street, Northwest, Washington, D.C. 20016 e (202) 362-3690
ft fr "auvwzw by P.ebcn hatirw idsMod et Expenokwr COnWW11tl



A / "i i RECEIVED AT TH,, IF-P&.,

IRPuBLICAN ON.

SOROS.tI isw IEPENDErTEXpE~gDITUHE COMMITTEE .1 ..

M fOctober 2, 1984

FDt4EY k 8T Ti,--

Mr. Charles N. Steele, EsqUire ,
General Counsel "" ,i
Federal Elect.ion Commission " J
1325 K Street, Northwest
Washington, D. C. 20463

RE: Republican National Independent ExpenditureCommittee - F.E.C. ID No. C00166298

Dear Mr. Steele:

This letter shall serve to notify you that the

- Board of Directors of the Republican National Independent

Expenditure Committee ("the Committee") voted unanimously

at their meeting on September 29, 1984, to immediately cease

- functioning as a federal political committee and, accordingly,

to file a Termination Report with the Commission immediately

after the completion of an independent audit of its financial

records.

As you are aware, the Committee is the respondent

in a complaint, MURs 1596/1602 which is currently pending

cbefore the Commission. The Committee is confident that the

Commission will ultimately absolve it from any liability 
with

respect to the allegations contained in MURs 1596/1602. 
How-

ever, the legal expenses involved in these proceedings 
are of

such a magnitude that the Board of Directors do not 
feel that

it is in keeping with the Committee's purpose or a 
prudent

use of contributed money to continue operations.

Sincerely,

Rodney Smith

5085 Lowell Street. Northwest, Washington. D.C. 20016 * (202) 362-3690
PW~ t&e and autnted by Fl. ibCan Pdta'e.'l 1ed0900dKWI Expand*" COKMM



Fr a Comm

I ALIGN AREA I I

aa OUar- Thean AtitMO

(Summary Pop')

I.Name of Committee (In Full)

Republican National Independent
Expenditure Committee

Address (Number and Street)

5085 Lowell Street N.W.

City, State and ZIP Code

Washington, D.C. 20016

1' Check here if address is different than previously reported.

2. FEC Identification Number

C00166298

3. M This committee Qualified as armulticandidate committee during

this Reporting Period on
lOse

SUMMARY

5.CoveringPeiod July 1 through Sept 30, 1984

6.(a) Cash on hand January 1, 19 84 .........................

(b) Cash on Hand at Beginning of Reporting Period ......................

(c) Total Receipts (from Line 18) .... ...........................

(d) Subtotal (add Lines 6(b) and 6(c) for Column A and ...................

Lines 61a) and 6(c) for Column B)
7. Total Disbursements (from Line 28) ..............................

8.Cash on Hand at Close of Reporting Period (subtract Line 7 from Line 6(d)) .......

(Sumrrmry 
P_ )"

I -,

COLUMN A
This Period

COLUMN B

Calendar Year-to-Ote

-~$84,828.46

1 7

S 65,718.05 -

$ 1,525.58 s 42,553.53

Is
S 67,243.63 127,381.99

$ 19,576.97 1 79,715.33

47,666.66 $ 47,666.66

9. Debts and Obligations Owed TO The Committee .. ........................

(Itemize all on Schedule C or ScheduleD) 
10. Debts and Obligations Owed BY the Committee ........................... -

(Itemize all on Schedule C or Schedule D) 44,473.00 '::,, : . .
ce-tif rrat I have examned this Report and to the best of my knowledge and belief

it is true. correct end complete.

Rodney A- Smith
"ype c- Pint Name of Treasurer

e x. 9 .

For further information contact:

Federal Election Commission

Toll Free 800424 9530

Local 202-523-4068

6D . Ont 14. 1984
rIGNATfRE 0 t s tASUREtR o'Date

", T CC' . -) sin as, f eu.O mpie~e -nformation mav subject the persOn signing this redo'! to the penalties ol 2 U S C 6 437=:

All previos versions of FEC FORM 3 amW FEC FORM 3a are ob@so and should no ionger be used.

FEC FORM 3X (3/801

RCE If(

4. TYPE OF REPORT (Check aI~viebxu J"

0.. April 15 Quarterly Report ctober 5 Quart yRport

0 July 15 Quarterly Report [0 January 31 Yew End Rspot

O July 31 Mid Year Report (Non-Election Year Only)

O Monthly Report for ...._ _

0 Twelfth day report preceding
(YVPS Of akiuele)

election on_ in the State of

O Thirtieth day report following the General Election

on in the State of

O Termination Report

1b) Is this Report an Amendment?

OYES NO

Fora

T



-AmLED SUMMARY PAGE
feWpts and Disburumonts
(Pa e . FEC FORM 3X) .... ....___..________

%&Me of Committe fn Full)

Republican National In n, tq ..,. Premm
Saga covma Urns Penn:

Frm ~iTa: ~A ~A I
..... -A ...... - z-To

I. RECEIPTS
1 I.CONTRIBUTIONS (other then loans) FROM:

(a) Individuals/Persons Other Then Political Committees ...................
(Memo Entry Unitemizad S I

(b) Politica Party Committees...................................
Wc) Other Political Committees ..................................
(d) TOTAL CONTRIBUTIONS (other than loans) (add 11la), 111b) and 11(c)) .....

12.TRANSFERS FROM AFFILIATED/OTHER PARTY COMMITTEES ............

13.ALL LOANS RECEIVED ....................................

14. LOAN REPAYMENTS RECEIVED ...............................

15.OFFSETS TO OPERATING EXPENDITURES (Refunds, Rebates, etc.) .........

16,REFUNDS OF CONTRIBUTIONS MADE TO FEDERAL CANDIDATES ........

AND OTHER POLITICAL COMMITTEES
17.OTHER RECEIPTS (Dividends. Interest, etc.) .........................

18.TOTAL RECEIPTS (Add 11 (d). 12,13.14,15.16 and 17) .................

0

LM

(r

II. DISBURSEMENTS
19,OPERATING EXPENDITURES .................................

20.TRANSFERS TO AFFILIATED/OTHER PARTY COMMITTEES .............

21 .CONTRIBUTIONS TO FEDERAL CANDIDATES AND ..................

OTHER POLITICAL COMMITTEES
22.INDEPENDENT EXPENDITURES (use Schedule E) ......................

23.COORDINATED EXPENDITURES MADE BY PARTY COMMITTEES ..........

(2 U.S.C. £441 a(d)) (Use Schedule F)
24. LOAN REPAYMENTS MADE ..................................

25. LOANS MADE ..........................................

26.REFUNDS OF CONTRIBUTIONS TO

(a) Individuals/Persons Other Than Political Committees ...................
(b) Political Party Comm ittees ...................................
Wc) Other Political Committees ..................................
(d) TOTAL CONTRIBUTION REFUNDS (Add 26(a). 26(b) and 26(c)) ..........

27 OTHER DISBURSEMENTS ...................................

28.TOTAL DISBURSEMENTS (add lines 19, 20, 21, 22.23,24, 25. 26(d) and 27).

COLUMN a
CsAd Yw.To..Oa

z . o ... o - .0'

-- 7

,355.58 2.512.46 I

19 .57V.97 7Q 71 ~ -

Ill. NET CONTRIBUTIONS AND NET OPERATING EXPENDITURES . -I
29. TOTAL CONTRIBUTIONS (other than loans from Line 11(d) ... .............

30.TOTAL CONTRIBUTION REFUNDS from Line 26(d) .................. ___

31.NET CONTRIBUTIONS (other than loans) (Subtract Line 30 from Line 29) ......

32.TOTAL OPERATING EXPENDITURES from Line 19 ................... __

33. OFFSETS TO OPERATING EXPENDITURES from Line 15 ................... _

34 NET OPERATING EXPENDITURES (Subtract Line 33 from Line 32) ...........

COLUMN A
Total This Period

11

14

16

16

17

1

26(a)
26(b)
26(c)
26(d)

27

23

[19't576."97 79,715.33

T771. -

19,576.97 7 9 71 c; - -4

1,525.58 1 42,553.53



SCHEDULE A ITEMIZED RECEIPTS

06"g.ofJ...g
LINE NUMSER -,1,
fun separat schedue

aaWy of she Detailed
-onw Page)

Any information copied Irm such RAPbos or Statements maIy not be sold or used by LaniXerson for the purpose of soliciting contributions or, for

commercial purposes, other than using the name and address of any political committee to solicit contributions from such committee.

Name of Committee (in Full)

A. Full Nam, Mailig Adde es ZIP Code Name of Emplover De (month. Amount of Elack
day, year) Receipt this Period-D.C. National Bank interest Income 7/1 thur

1801 K Street N.W. I I
Washington, D.C. 20006 m9/30 1,355.58

____________________________ Occupation

Receipt For: 3 Primary 0 General Bank
- Other (specify): Aggrg" Year-so-te--$

B. Full Name, Mailing Addire and ZIP Code Name of Employer Date (month, Amount of Each

day. year) Receipt This Period

Occupation
Rece.pt For: C Primary C General

- Other (spec fy)" Aggregate Year.to-Date-S

C. Full Name, Mailing Address and ZIP Code Name of Employer Date (month, Amount of Each

day. year) Receipt This Period

Occupation

Receipt For: 0 Primary 0 General

- Other (specify): Aggregate Year-to-Date-S .....

D. Full Name, Mailing Address aw ZIP Code Name of Employer Date (month. Amount of Each

day, year) Receipt This Period

Occupation
Rec.e~pt Fori 0 Primary C General

" Other (specify): Aggregate Year-to-Date-S

E. Full Name, Mailing Address and ZIP Code Name of Employer Date (month, Amount of Each

day, year) Receipt This Period

Occupation

Receipt For: C Primary 0 General Occupation

0 Other (specify): Aggregate Year-to-Date-S

F. Full Name, Mailing Addres and Z,,7 Code Name of Employer Date (month, Amount of Each

day, year) Receipt This Period

ccupation

Recenpt For: 0 Primary 03 General

L Other (specify): Aggregate Year-to-Date-S

G. Full Name, Mailing Addres and ZIP Code Name of Employer Date (month, Amount of Each

day. year) Receipt This Period

Occupation

Rece pt For: C Primary C General

" i"er ,soecitfy): Aggregate Year-to-Date-S

SUBTOTAL of Receipts This Page (optional) .. ...............................................

TOTAL This Period (last page this line number only) .................................................. 1,35 5.58

I.

C

"Vt



SCHEDULE B ITEMIZED DISBUR8SMENTS

Page ..l...of -.,2. for
L INE NUMBER
(Use separate schedule() for each-

category of the etalled
Summary Page)

Any information copied from such Reports end Statements may not be sold or used by any Person for the purpose of soliciting contributions or for
commercial Purposes, other than using the name and address of any political committee to solicit contrilbutions from such committee.

Name of Committee (in Full)

Republican National Independent Expenditure Committee ___________

A. Full Name, Mailing Address and ZIP Code Purpose of Disbursement Date (month, Amount of Each

day, year) Disbursement This PeriodRodney A. Smith Salary 7 $508 Lwel.Sret..W 7/8/84 $2,932.00
5085 Lowell Street N.W. Disbursement for: OPrimary DGeneral
Washington, D.C. 20016 D Other specifv):

B. Full Name, Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

I.R.S. - day, year) Disbursement This Period

Phil Pa. 19255 Taxes 7/8/84 $1,336.00Disbursement for: 13Primary D:)Ge-eral

0 Other (specify):

C. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

Postmaster day. year) Disbursement This Period

Washington, D.C. 20002 Postage 7/12/84 40.00
Disbursement for: =Primary M General

0 Other (specify): I

D. Full Name, Mailing Address and ZIP Code i Purpose of Disbursement Date (month. Amount of Each
day. year) Disbursement This Period

Dynatemp, Inc Office Equip 7/12/84 138.16
8968 Brookville Road Disbursement for: O Primary C General
Silver Spring Md. 20910 C Other(specify):

E. Full Name, Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

C & P Phone Co Phone Service day, year) Disbursement This Period

Box 657 for: 7/12/84 57.84
Baltimore, Md 21265 Disbursement OPrimary DGeneral

C Other (specify): __

F. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

PEPCO Utilities day. year) Disbursernent Tis Period

Box 2812 7/27/84 85.80
Washington, D.C. 20067 Disbursement for: OPrimary OGeneral

C3 Other (specify):

G. Full Name, Mailing Address and ZIP Code Purpose of Disbursement Date (month, Amount of Each

Group Hospitalization Insurance day. year) Disbursement This Period

550 12th Street N.W. I7/23/84 294.78
Washington, D.C. 20024 Disbursement for: OPrimary TGeneral

C Other (specify):

H. Full Name, Mailing Address and ZIP Code Purpose of Disbursement Date (month, Amount of Each

day, year) i Disbursement Tr,,s PeriodCapital Copy Products Copy Equipment 7i7/27/84 ! 789.96
1024 Rockville Pike Disbursement for: CPrimary CGenera i
Rockville, Nd. 20852 D Other (specify): _

1. Full Name, Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

Fodnev A. Smith 1 day, year) Disbursement T-ils Period

5085 Lowell Street N.W. Salary00
..' irc-ton, D.C. 20016 iDisbursementfor ZPrimary CGenera 8/l/842

Other (specify): '_ _

SUBTOTAL - i' Disbu se ents This Page (op.iora ........................................... I

TOTAL T. .s P:ricod Oast pane this line number onl,. . ....



SCHEDULE B *EMIZED DISBURSEMENTS
S Pa 2 of 2 forLINE NUMBER

(Use separaet schedulels) for eaub
category of the Detailed

Summary Page)

Any Information copied from such Reports and Statements may not be sold or used by any person for the purpose of soliciting contributions or for

commercial purposes, other than using the name and address of any political committee to solicit contributions from such committee.

Name of Committee (in Full)

Republican National Independent Expenditure Committee

A. Full Name, Mailing Addres and ZIP Code Purpose of Disbursement Date (month. Amount of Each

I.R.S. Taxes day. year) Disbursement This PeriodPTil.P. 1955_____es _______ 8/1/84 1,348.00
Phil Pa. 19255 Disbursement for: 0 Primary 0 General /

0 Other (specify): I

B. Full Name. Mailing Address; nd ZIP Code Purpose of Disbursement Date (month. Amount of Each
day, year) Disbursement This PeriodGroup" Hospital ization Insurance 8/15/84 247

550 12th Street N.W. Disbursementfor: oPrimary Gerl 294.78
Washington, D.C. 20067 DOther(speciy):

C. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

Rodney A. Smith Salary day. year) Disbursement This Period

5085 Lowell Street N.W. 9/1/84 I 2,932.00Washington, D.C. 20016 Disbursement for: MPrimary L General
Z Other (sPecify):

D. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

I.R.S. Taxes day. year) Disbursement This Period

Phil Pa. 19255 Disburnmentfor: CPrimary CGeneral 9/2/84 1,348.00

13 Other (specify):

E. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Date (month, Amount of Each

PEPCO Utilities day. year) Disbursemient This Period

Box 28129//415 0
Washington, DC. 20067 Disburementfor: OPrimary OGeneral 9/2/84 125.00

C" Other (specify):

F. Full Name, Mailing Address and ZIP Code Purpose of Disbursement Date (month, Amount of Each

C & P Phone Co Phone Service day. year) Disbursement ThisPeriod

Box 657 9//4193.67
Balti6ore Md. 21265 Disbursement for: ZPrimarv ZGeneral 1 /2/84_193.67jmBaltimore Md. 21265

I 0 Other (specify):

G. Full Name, Mailing Address and ZIP Code j Purpose of Disbursement Date (month, Amount of Each

Group Hospitalization Insurance day. year) Disbursement This Period

550 12th Street N.W. Disbursement for: OPrmary L 9/24/84 294.78
Washington, D.C. 20024 EOther (specify):

H. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

C & P Phone Co Phone Service day, year) Disbursement ThisPeriod

Box 657 D 9/24/84 83.76
Baltimore, Md. 21265 for: CPrimary =Genera8_Other (specify):

I. Full Name, Mailing Address and ZIP Code Putpose of Disbursement Date (month. Amount of Each

PEPCO Utilities day. year) Disbursement This Period

Box 2812 9/26/84
Os 1 n D.C. 200Disbursementfor: CPimarv OGener 1 62.94W'.ashinaton, D.C. 20067 - Oer(ecf))

Other (specify):

SUBTOTAL ' ,s'se':, ts This Page (ootional. ....

TOTAL T- 
s rd as: pae this line number oniy . . . ... ................................. . . . ..



i
SCHEDULE B ITEMIZED DISBURSEMENTS

pag -3- of 3
LINE NUMBER:M! ,
(use separate e

categoryoftha
Summary Page)

Any information copied from such Reports and Statements my not be sold or used by any person for the purpose of soliciting Contributions or for
commercial Purpoms, other than using the name and address of any political committe to solicit contributions from such Committee.

Name of Committee (in Full)

Republican National Independent Expenditure Committee
A. Full Name. Mailing Addres and ZIP Ced Pu Pon of Disbursement Date (month, Amount of Eah

Rodney A. Smith Salary dayv.er) Disbursement This Period

5085 Lowell Street N.W. 9/26/84 2,932.00
Washington, D.C. 20016 sbu Omntfor: DPrimry [General0 Other (specify):_______

B. Fall Name. Mailing Address and ZIP Code Purpose of Disbursement Dote (month, Amount of Each

I.R.S. Taxes day. year) Disbursement This Period

Phil Pa. 19255 Disbursement for: OPrimary OGeneral 9/26/84 1,348.00

O Other (specify):

C. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Dote (month, Amount of Each

day. year) Disbursement This Period

Disbursement for: OPrimary 0 General

o Other (specify):

D. Full Name, Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

day, year) Disbursement This Period

Disbursement for: 0 Primary C3 General

o Other (specify):

E. Full Name, Mailing Address and ZIP Code Purpose of Disbursement Date (month, Amount of Each

day, year) Disbursement This Period

Disburement for: OPrimary 0 General

0 Other (specify):

F. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Date (month, Amount of Each

day. year) Disbursement This Period

Disbursement for: OPrimary 0 General

C Other (specify):

G. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

day, year) Disbursement This Period

Disbursement for: 0 Primary 3 General

o Other (specify):

H. Full Name. Mailing Address and ZIP Code Purpose of Disbursement Date (month. Amount of Each

day. year) Disbursement This Period

Disbursement for: 0 Primary 0 General

o Other (specify):

I. Full Name, Mailing Address and ZIP Cods Purpose of Disbursement Date (month, Amount of Each

day, year) Disbursement This Period

Disbursement for: CPrimary L General

1 0 Other (specify):

SUBTOTAL of Disbursemnents This Page (optional . ...........................................

TOTAL This Period (last page this line number only) ........................................... 19 , 56 9 . 4 7



SCHEDULE D
(Revised 3/80)

DEBTS ANDOBLIGATIONs
Eco1tlae~Lon

Pag 1 of 1 for
LINE NUMBER
(Use parate schedules
for each numbered line)

Name of Committee (in Full)

Republican National Independent ,. .... , nm. I This IBellime a OW
Exenditure Committee Period of i ed

A. Full Name. Mailing Addres and Zip Code of Debtor or Creditor

Skadden, Arps
919 18th St N.W.
Washington, D.C. 22314 26,210 7,300 -0- 33,510

Nature of Debt (Purpose): "~~

Lg Services .. .........

S. Full Name, Mailing Addr and Zip Code of Debtor or Creditor

Miller, Canfield 10 404 559 -0- 10,963
2500 Detroit Bank & Trust
Detroit, Mich 48225

Natureof Debt urpose): . . ..... . .. .. .... ...... .... .... .

Lec'alServices_____
C. Ful' Name, Mailing Address and Zip Code of Debtor or Creditor

D. Full Name, Mailing Address and Zip Code of Debtor or Creditor

Nature of Debt (Purpose):

E. Ful; Name, Mailing Address and Zip Code of Debtor or Creditor

Nature of Debt (Purpose):

F. Fuli Name, Mailing Address and Zip Code of Debtor or Creditor

Najrt o1 Debt 1Purpose):

1 S.ETC.,rALSThs PerodThisPage (optional). ............ ............................................... 44,473

2! TOTAL Th.; Period Oast Paoe this line only) .........................................................

3! TOT7 L OUTSTANDING LOANS from Schedule C (last page.only} ...................................

4) AC2 2. and 3) and carry forward to appropriate line of Summary Page (last page only) ........................
L

Now
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R50 PARK AVENUE
NEW YORK, NEW YORK 50177

(212) 370-0m00

MALUCK TOWER
ONE SUMMIT AVENUIE

FORT WOWTH, TEXAS 7610V!"

(S17) 334-0701

EP TXN Bucxzxit BoxsolDY & Gimz, P.C.
AwToZUUT3m A LAw

1140 0T" STREET, NW.
WASHINOTON, D. C. 20036

(lot) e6-000

84OCT3 AS:1

187 CS"URY PARK EAST
LOS ANGWL*C 40ALIORMNA 90067t

POUR P4UBARCA09RO
SAN VrNOIr. CAUlPORNIA 94111t1

(4i1Ti-IIl

tP.C. 1i NW Yot Ae
WAS1INsiTON. CDC. .

October 1, 1984

Robert Pease, Esquire
Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

4'

CIA A

Re: MURs 1596 and 1602

Dear Mr. Pease:

As I mentioned to you on the telephone last week,
Senator Heinz decided to give formal recognition to the fact that
he had done nothing in connection with the Republican National
Independent Expenditure Committee ("RNIEC") since the Washington
State special senatorial election. Therefore, on September 20,
1984, Senator Heinz resigned as chairman of RNIEC's "advisory
committee," and otherwise ended his association with the RNIEC.

Considering that Senator Heinz and his staff did
nothing that was not entirely proper in connection with his
limited RNIEC function and that committee's activities in the
Washington election, his resignation should not alter the nature
of the Commission's inquiry into the instant matters under
review. Nevertheless, I have enclosed a copy of Senator Heinz'
resignation letter and ask that you make the Commission aware of
it, so that its knowledge will be complete and its view of
RNIEC's future conduct, which will have nothing to do with
Senator Heinz, will be accurate.



Robert Pease, Esquire
October 1, 1984
Page Two

I am hopeful that the Commisaion's disposition of these
matters will be prompt, and I thank you for your attention.

Sincerely,

Stuart N. Gerson

SMG:cr

Enclosure

cc: The Honorable John Heinz

qr

C

Cr



JOHN H[INZ
WASHINGTON. D.C.

UNITEO STATES SCNATOR
PENNSYLVANIA

setr 20, 18

Mr. Pa&M A. 8aith
prsi&Mt-p~iliaf hatiawalInpsdut isdture cwite

5085 LMll Stroet N.W.
Washington, D.C. 20016

Searod:

As you 'kno and at the reqwt of the Rhpublican National

Inden t E iture CQattee, I have been listed as the QhairIn

of its advisory cemittee. In that capacityl, I have been amciated

with a public nailing intened to solicit contributio. Altho t

this association b not been a c plex one, and since the spcial

election in WahingtOn State has beem drMant, at this time I dsire
to terminate it.

Therefore, effective inediately, I resign as advisory
camittee chairman and end qr association with your cmnttee. Would

qyou notify the Board of Directors of this action. Please see to it

that mV name is not used further in connection with your activities.

As always mw very best wishas,

Uned States Z'2
JH/ktg

Not Printed or Mailed at Gowrnment Expew
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Ito

Robert E. Pease.. Zq.
Federal Election Commission
1325 K Street, N. W.
Washington, D.C. 20463

Re: MUis 1596/1602 Wational Republican
Senatorial Comwlttiae

Dear Mr. Pease:

This office represents the National Republican Sena-
torial Committee ("NRSC") in the above-captioned matter.
Enclosed please find:the sworn Responses of Robert J. Perkins,
NRSC treasurer, and exhibits attached thereto.

Sincerely,

Jan W. Baran

JWB:njl

Enclosures

MLf



BEFORE THE FEDERAL ELECTION COMMISSIOW
OF THE UNITED STATES OF AMERICA

In the Matter of ))
National Republican ) MURs 1596/1602
Senatorial Committee )

RESPONSES OF ROBERT J. PERKINS

Comes now Robert J. Perkins, treasurer of the

National Republican Senatorial Committee (ONRSCO), and

-- responds to the best of his knowledge and belief to the

Questions of the Federal Election Commission {FECO) of

July 13, 1984 as follows:

QUESTION 1:

C.Were you the treasurer of the NRSC during the

entire time Mr. Rodney Smith was employed by the NRSC?

a) If not, list all treasurers during Mr.

Smith's tenure at NRSC.

RESPONSE 1:

I became treasurer of NRSC in January 1983. Mr.

Smith was treasurer and finance director of NRSC from 1977

until January 1983. Prior to 1977 Mr. Smith was finance

director of the Republican National Committee.
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QUE$TION 2:

During the time Mr. Rodney Smith was employed by

the NRSC as finance director did he develop a contributor

list for the NRSC?

a) If so, does the NRSC own this list?

b) What is that ownership right based upon?

RESPONSE 2:

Pursuant to his personal service contracts with NRSC,

Mr. Smith had the responsibility and duty of raising contri-

butions to NRSC. The list of NRSC contributor names and

addresses which was developed by Mr. Smith is the property

solely of NRSC. Mr. Smith's contracts with NRSC never

provided Mr. Smith with any property rights over such lists.

Persons who were at NRSC at the time Mr. Smith was

retained to raise funds have informed NRSC that to their

knowledge Mr. Smith did not make available for use any lists

to NRSC. NRSC records do not reflect that any such lists

existed or were ever made available to NRSC. These offi-

cials further state that Mr. Smith never claimed any propri-

etary rights over NRSC contributor names and addresses. Mr.

Smith's claim to any such right appears to be asserted for

the first time in connection with the FEC's investigation.

Such a claim is spurious. Mr. Smith's possession, custody,

control or use of NRSC lists would be unlawful on grounds

including but not limited to common law principles of
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misappropriation of trade secrets or confidential matters;

conversion or other trespass of property rights; breach of

confidence, trust or fiduciary relationship; fraud, unfair

conduct or unfair competition; unjust enrichment; and

interference with prospective advantage.

QUESTION 3:

Have any employees, agents, volunteers, or any other

persons from the NRSC ever discussed ownership rights of the

contributor list with Mr. Smith?

RESPONSE 3:

Yes.

QUESTION 4:

In the NRSC's response to the complaints filed in MURs

1596 and 1602 you stated that the "RNIEC has never been

authorized by NRSC to have custody, control, possession or

use of the names or addresses of NRSC contributors." Is any

employee, agent, volunteer, or any other person from the

NRSC aware that Mr. Smith took the contributor list with him

when he left the NRSC? If so, state:

a) how the NRSC became aware that Mr. Smith took

the contributor list;

b) when it became aware that Mr. Smith has

possession of the list;

c) identify all persons who made this informa-

tion known to the NRSC.



RESP0tSE 4:

NRSC first suspected that the' Republican National

Independent Expenditure Couittee (RNIECO) was utilizing a

list containing the names and addresses of NRSC contribu-

tors in late October 1983. On or about that time the

following events occurred. First, NRSC received mail from

several NRSC contributors who had been solicited by letter

dated October 13, 1984 on behalf of RNIEC by Senator John

aHeinz who was listed on the letterhead as "National Chair-

0l man." (A copy of such a solicitation is attached). The

RNIEC's name and its solicitation materials bore a striking

resemblance to NRSC's name and solicitation materials which

created confusion among NRSC contributors. (A copy of an

NRSC solicitation letter dated September 18, 1981 is at-

tached for comparative purposes).

CAt my direction, NRSC personnel obtained a copy of the

RNIEC reports then on file with the FEC in order to ascer-

tain whether any itemized RNIEC contributors were also con-

tributors to NRSC. My staff discovered that 86 of 91 indi-

viduals listed on RNIEC reports were past NRSC contributors.

Also, the RNIEC letters which were sent to NRSC by

various individuals were addressed to persons who were NRSC

contributors. The address labels on RNIEC envelopes were

identical in all respects to the way the names and addresses

appeared on NRSC's records of its contributors.
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On or about November 19,. 1983,- a particu1lar NRSC

contributor notified me that he had received an RNIEC

solicitation. This individual had made a contribution to

NRSC in 1982 and at the time purposely provided his name and

address to NRSC in a unique and distinctive format in order

to identify any future mail. The RNIEC solicitation was

addressed to him in this distinctive and unique format.

On the basis of this information, NRSC believed that

o someone associated with RNIEC had possession of a list of

CD NRSC contributors.

QUESTION 5:

The NRSC further stated that "NRSC has taken steps with

o respect to RNIEC to prevent any unauthorized use of NRSC's

VT proprietary information."

C, a) Describe in detail what steps were taken to

regain possession of the contributor list.

b) Describe all steps taken to ensure that the

RNIEC does not use the contributor list.

c) If any of these steps in (a) and (b) above

were reduced to writing, please provide a

copy of any such documents.



RESPONSS 5:

On or about November 21, 1983 I met with Mr. Smith. He A

told me that he was upset with recent news accounts that

suggested that the RUZEC had used NRJSC contributor lists.

He refused to identify what lists had been used by RNIEC.

On November 22, 1983 there was a meeting among myself,

Mitchell E. Daniels, executive director of NRSC, Mr. Smith,

Kevin Talley, administrative assistant to Senator Heinz,

James F. Schoener, counsel to RNIEC, Richard E. Messick,

CNRSC general counsel, and Jan W. Baran, counsel to NRSC. At

this meeting Mr. Daniels and I expressed NRSC's objections

to:

1) The use by RNIEC of a name confusingly

similar to NRSC's registered service mark.

2) The use by RNIEC of fundraising letters

confusingly similar to NRSC's fundraising

letters, and

3) The apparent use of a list containing names

and addresses of NRSC contributors.

The RNIEC representatives would not identify the lists

which were used by RNIEC. They agreed to cease using fund-

raising letters which were confusingly similar to NRSC

fundraising letters. They declined to change the name of

RNIEC. They represented that RNIEC would not conduct

further direct mail fundraising activities and that it would

- 6 -



provide NRSC with information about its fundraising lists in

conjunction with a written settlement and general release

between RNZEC and NRSC.

Subsequent to this meeting NRSC was contacted by

Stuart M. Gerson, counsel to Senator Heinz. Mr. Gerson

stated that he, on behalf of RNIEC, would be negotiating any

agreement between RNIEC and NRSC regarding the matters dis-

cussed in the meeting of November 22. On November 23, 1983

NRSC submitted a proposed agreement to Mr. Gerson (copy

attached), On November 29, 1983 NRSC submitted a separate

proposed agreement to Mr. Smith (copy attached). Further

negotiations led to a revised proposed agreement which was

delivered to Mr. Gerson on January 9, 1984 (copy attached).

Subsequent to January 9, 1984 Mr. Gerson and Mr. Talley

submitted a counter-proposal to Mr. Daniels (copy attached).

On March 20, 1984, Mr. Gerson was notified that the counter-

proposal was unacceptable. No further negotiations have

been undertaken to date. NRSC has no reason to believe that

its contributor list has been used by RNIEC since October

1983.

NRSC did not know that Mr. Smith has admitted to

possession of NRSC's contributor list to the FEC until

receiving the FEC's letter of July 13, 1984. NRSC is

considering further efforts to regain possession of its

contributor list.

-" 7 -



QUBSTION 6:

Has the NBSC ever rented its contributor list to a

person and/or group.

RESPOUSS 6:

No.

QUESTION 7:

Has the NRSC ever provided the contributor list free of

charge to any person or group? If so, for each such trans-

0D action identify:

C ! a) the person or group to whom the NRSC provided

the list;

b) the terms of the agreement;

c) the date(s) of the agreement.

RESPONSE 7:

C The names of approximately 200 contributors who have

rl contributed at least $10,000 each to NRSC are provided free

Cr of charge to any Republican Senator who requests such names

in writing. NRSC does not otherwise provide its contributor

list free of charge to any person or group.

QUESTION 8:

Did any employee, agent, member, volunteer, or any

other representative of the NRSC ever discuss the NRSC's

plans or activities in support of Senator Evans in the
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special senatorial election in Washington state in 1983 with

Rodney A. Smith or any other employee, agent, member,

volunteer, or other representative of the RNIEC?

RESPONSE 8:

NO*

QUESTION 9:

Was any information concerning the NRSC's plans or

activities in support of Senator Evans in the special

C senatorial election in Washington state in 1983 forwarded or

Y' transmitted in any manner to Rodney A. Smith or any other
employee, agent, member, volunteer, or other representative

of the RNIEC?

RESPONSE 9:

No.

QUESTION 10:

Did any employee, agent, member, volunteer or any other

representative of the NRSC ever discuss the NRSC's plans or

activities in support of Senator Evans in the special

senatorial election in Washington state in 1983 with Senator

John Heinz or any employee, agent or other representative of

Senator Heinz?

RESPONSE 10:

No.
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QUESTION 11:

Was any information concerning the NRSC's plans or

activities in support of Senator Evans in the special

senatorial election in Washington state in 1983 forwarded or

transmitted in any manner to Senator John Heinz or any

employee, agent or other representative of Senator Heinz, or

representative of the NRSC?

RESPONSE 11:

No.

-- berf "r Perkins

Subscribed and sworn to before me this day of

August, 1984.

CA

Notary Public

My commission expires__ _

6JWB2C(2)
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Therets a critical election in just three short weeks

that directly effects President Reagans razor thin margin
of support in the Senate.

On tIovmber 6th, Washington State is holding a
-- special election to select Scoop Jackson's successor to

the United States Senate.
V,

And it's vitally important that Republican can Evans

0 win this seat. If Evans can win election to the Senate in

q. Washington State* it's a two for one switch in President
Reagan 's favor.

In other words, the Democrats will lose one seat.
And we Republicans will be picking up one seat.

More importantly, this net increase in Republican

Senate strength would give us an added cushion we
desperately need to insure continued Republican control of

the Senate during President Reagan's 2nd term in office.

That's why it's absolutely essential that you send an

emergency contribution to the Republican National
Independent Expenditure Committee of S25 today.

Because a switch of just 5 votes in 1984 would give

control of the Senate back to the Democrats.

Remember. 19 Republican Senators must stand for
re-election next yeare This means we Republicans are
risking 50% more seats than the Democrats next fall. And

with 1/3 of all our Republican Senate seats at risk,
it won't take a major loss to wipe out our slim vajority.

To make matters worse, Senate Majority Leader Howard
Baker and Senator John Tower have both announced they're

retiring at the end of this congressicnal session.
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![OU slee, tbeOeA no limit - I reret- "no Limit" -

under Federal Election Law on the number of dollars the
R..Co¢. can sped in direct sujport of any Republcan

P Candidate including Can Evans in Washington Statoe

And if you'll rad an exergency contribution of SSmvtoday, gaatw y ht

What makes your support of the R.N.I.C. so vitally
I, important is the fact that Federal Election Law imposes

very strict liVits cn what official party committees can
C'do to directly help federal candidates.

q" In fact* Paul Laxalt, General Chairmn of the
C Republican Party, called these restrictions "a strait-

jacket . . . imposed on the Party structurew.
'p

Does this wean you shouldnet support official comit-
c tees of the Republican Party? Of course, you should. And

they in turn can always be counted on to give their legal
maximum in targeted races like Washington State.

But these legal spending limits are so absurdly
restrictive that the limited money our official party
committees can give simply isn't enough. Particularly in
close races.

So if fine Repulican candidates like Dan Evans are
to be successful on election day, it's absolutely essent-

ial that dedicated Republicans like you and I work
together through the R.Iol.C. to bring more resources to
bear in surport of their campaigns.

And rememker, even as I write this letter, the
Democrats are kusy mobilizing their resources from all
over the country!
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That's why its aim tel essential %hat you and Ijoin foivxem8 o i
oiaddo everytng w can to help Dan Erans

counter this rassive Democrat blitz.

Hone of us can ever Icok proudly at ourselves aqain
if we fail to do our art to help Dan Evans nov.

SO Pleas uVe v ond our S25 check with-

On a personal note, 1 want you to know Dan Ivans L a
, good friend. Hess an exceptionally bright, capable person

and he has impeccable credentials for election to the
Senate.

In fact, Dan Evans is the only man in the history of
cof" washington state to ke elected to three consecutive terms

as Governor,

In addition, he was the keynote speaker at the 1968
'r Republican convention and named one of the "Ten Best
C Governors" of this century.

I'm Not only will Can Evans' election to the Senate help
maintain President Reagans' precious Majority, Dan' s
impressive qualifications will make him a welcome addition
to the Senate and a valuable asset to the country.

So please, I urge you to rush your S25 contribution
to me today.

Sincerel,

JohnHen

P.S. Time is short. The s cial Senate e ion in
Washington State is just a ew weeks away and I must
raise at least 2243.500 before November 5t. That's
why I need you to drop your check in the mail todayl
Thanks.
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" SepembeSr 16. 1961

Dear
Forgive me for saying this but yOU're causing the

oPrefident grave concern.

C4,L Why hasn' t President Reagan heard from you?

Why haven't you joined him in the Republican Presi-
-dential Task Force?

I can't believe you don't want to wear the Presi-
dentes edal of erit.

It's more than an impressive golden medallion, It's
a visible symbol of your personal relationship with
President Reagan.

I can't believe you wouldn't be proud to fly the
full size American flag dedicated by ceremony in the
Rotunda of our Nation's Capitol Building.

President Reagan knows that some Americans fly our
flags with a special sense of what it truly means. So he
wanted you to have a very special flag to fly.

To show your friends and neighbors you belong to
our President's own Task Force.

And I can't believe you're offended by President
Reagan's desire to place your name on his unprecedented
Honor Roll of Americans and give a place of respect in
his own permanent papers.

Perhaps someday your grandchildren or great-grand-
children will find your name historically linked with
Ronald Wilson Reagan in pursuit of the finest vision of

V 0 , , f f -.. . , - -I , , - 1, , I ! f , -i 0 , 0, , % ..... J( . ; L , I I.. , ' ': ".' ""' ' - , - .



hmerica stine 1776.

at s halL tell our PreSiftnt?

Because hep's personally asked ae to find out why
you" .-holding, ,Ieck.

Surely you believe in the good things President
Reagan is fighting for?

Then prove it by qivinq Ronald Reagan's Republican
Presidential Task Force 33' 4orth of support a day.

That's all he asks of you.

And what else can you get for 330?

In most cities 339 won't even buy a cup of coffee.

o But that same 339 will give us Republicans the
muscle to build an America with safer streets.

An America with international clout and secure
borders.

Where senior citizens are respected by all citizens
and live in economic dignity.

Where younq people again receive worthwhile educa-
tions and a decent crack at the American Dream.

An America where "producing" citizens keep more of
the dollars they work so hard to earn. And where those

Cdollars aren't bled dry by Government taxation and
inflation.

Well that's where 330 can get us.

For the first time in over a quarter of a century, a
Republican President has a Republican United States
Senate to back him up.

And look what we've done in just nine months...even
with Democrats controlling the House of Representatives,
most Governors, most Mayors, most Leqislators!

But heaven help our President if we lose just 1
Republican Senators in 1982. Because the golden gates of
opportunity will be slamed shut by liberal Democrats
just as they've been for almost 50 years now.

Can the Democrats regain control by beating S
Republicans next year?
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so what shall I tell our President?

- Shall I tell Ronald Reagan that you've accepted hi
personal invitation to join the tepvblicon Prqsdential

CV Task Force?

Shall I show him your ontrbution of $120 for a
-. full year' s menbershipe.. or $1* for your first month*

or whatever amount between that's convenient for you?
L b

Or shall I tell him you've said he must fight alone?

He's waiting for your answer.

So is America.

Sincerely,

Bob Packwood

P.S. If our letters have crossed in the mail, let me be
the first to congratulate you for the finest citi-
zenship possible.

If you've delayed for any reason, let me assure you
there's no more time to lose.

our adersaries are forging ahead even as you read

this.

Don't let this day end without actiont

Join the Republican Presidential Task Forcel
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DRAFT
AGREEMENT

An Agreement made this day of ._,

1983 by and between the National Republican Senatorial Com-

mittee ("NRSC") and the Republican National Independent

Expenditure Committee ("RNIEC"), the Parties hereto.

WHEREAS, the Parties desire to resolve all matters

concerning the use of a mark confusingly similar to the

registered service mark NATIONAL REPUBLICAN SENATORIAL

COMMITTEE registered by NRSC with the United States Patent

and Trademark Office; and

WHEREAS, the Parties desire to resolve all matters

concerning RNIEC's possession and use of NRSC's trade secret,

names and addresses of all persons who have made a contribu-

tion to NRSC;

NOW THEREFORE, in consideration of the mutual promises,

covenants, agreements and undertakings by the Parties set

forth herein, the Parties agree as follows:

1. Within ten days of execution of this agreement,

RNIEC agrees to change its name to a name that is not con-

fusingly similar to NRSC's registered service mark,

NATIONAL REPUBLICAN SENATORIAL COMMITTEE, by filing an appro-

priate amendment to RNIEC's Statement of Organization at the

Federal Election Commission. RNIEC further agrees to cease

and desist from using NRSC's registered service mark or any

mark confusingly similar to NRSC's registered service mark

for any purpose whatsoever.

2. RNIEC agrees to cease and desist from using,

producing or disseminating any printed, photographic or

broadcast materials, including but not limited to direct mail

response letters and enclosures which appeal for donations or
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1) other financial or non-financial support, which materials
create a false impression that RNIEC is sponsored, connected

* or associated with NRSC or which create confusion as to the

origin or sponsorship of RNIEC.

3. RNIEC agrees to provide within five days to NRSC

or its designated agent any and all lists (including originals

and all copies) containing names and addresses of individuals,

whether in printed, computer or other form, over which RNIEC

directly or indirectly has access, custody, control or posses-

sion.

4. RNIEC agrees to permit NRSC to delete from the

lists provided by RNIEC pursuant to paragraph 3 the names and

addresses of any and all individuals or households that

appear on any list that is in the custody, control or possession

of NRSC.

5. RNIEC agrees not to solicit contributions from any

individual whose name and address is deleted pursuant to

paragraph 4.

6. NRSC agrees to return to RNIEC all lists referred

to in paragraph 3, minus the names and addresses referred to

in paragraph 4.

7. RNIEC agrees to pay for any and all expenses

incurred by NRSC in connection with the process of deleting

names and addresses pursuant to paragraph 4.

8. RNIEC agrees to provide to NRSC in writing within

five days the identity, including the names, addresses and

telephone numbers, of any and all persons or entities who

have had access, custody, control or possession of the lists
Sreferred to in paragraph 3.
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9. RNIEC agrees to provide to NRSC in writing within

1! five days the identity, including the names, addresses and

telephone numbers, of any and all persons or entities from

whom RNIEC has rented, purchased, received, exchanged or

otherwise obtained custody, control, possession or use of any

list of names and addresses of individuals in any form what-

soever since RNIEC's inception, together with all documents

which refer or relate to the rental, purchase, receipt,

exchange or other acquisition or use of any and all such lists

including documents which refer or relate to any funds

received as a result of any solicitation by RNIEC.

10. RNIEC agrees to provide to NRSC in writing within

two days a listing of the source codes used on all RNIEC

mailings together with a directory reflecting which list or

lists are associated with each source code, the person or

entity from whom the list or lists were obtained and the

date of the mailing.

11. NRSC and RNIEC each do hereby release and discharge

the other, their successors, assigns, heirs, executors,

administrators, personal representatives, employees,officers
and directors, from any and all actions, causes of action,

debts, dues, judgments, claims and demands of every name and

nature, both at law and in equity, which against the other

they have or may have for or by any reason of any matter or

thing relating to NRSC's service mark or trade secrets on or

prior to the day of the date of this Agreement.

12. RNIEC acknowledges that its failure to abide by

any of the terms of this agreement will cause NRSC to suffer

irreparable harm. Accordingly, if, in the sole judgment of

NRSC, RNIEC breaches this agreement in any way, ENIEC con-

isents to the entry of a temporary restraining order or pre-
liminary injunction in a court of competent jurisdiction.
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Said relief shall restrain RNIEC and its agents, officers and

employees from undertaking any fundraising appeals on behalf

of RNIEC, destroying any documents or purging or altering any

information stored in computer readable terms, Said relief

shall remain in force until the final disposition of all

NRSC claims against RNIEC.

13. This Agreement constitutes the entire agreement

between the Parties and shall be construed according to the

laws of the District of Columbia.

WHEREFORE, we have set our hands unto this Agreement

with the intent to be bound thereby.

REPUBLICAN NATIONAL INDEPENDENT

EXPENDITURE COMMITTEE

Witness Rodney A. Smith, Treasurer

NATIONAL REPUBLICAN SENATORIAL
COMMITTEE

Witness Mitchell E. Daniels, Executive
Director
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DRAFT
AGREEMENT

An Agreement made this day of_0_

1983 by and between the National Republican Senatorial Committee

("NRSC") and Rodney A. Smith ("Smith"), the Parties hereto.

WHEREAS, the Parties desire to resolve all matters

concerning Smith's possession and use of NRSC's trade secret,

names and addresses of all persons who have made a contribution

to NRSC;

NOW THEREFORE, in consideration of the mutual promises,

covenants, agreements and undertakings by the Parties set

forth herein, the Parties agree as follows:

1. Smith agrees to provide within five days to NRSC

or its designated agent any and all lists (including originals

and all copies) containing names and addresses of individuals,

whether in printed, computer or other form, over which Smith

directly or indirectly has access, custody, control or posses-

sion.

2. Smith agrees to permit NRSC to delete from the lists

provided by Smith pursuant to paragraph 1 the names and

addresses of any and all individuals or households that appear

on any list that is in the custody, control or possession of

NRSC.

3. Smith agrees not to solicit contributions from any

individual whose name and address is deleted pursuant to para-

graph 2.

4. NRSC agrees to return to Smith all lists referred

to in paragraph 1, minus the names and addresses referred to

in paragraph 2.

5. Smith agrees to pay for any and all expenses

incurred by NRSC in connection with the process of deleting

names and addresses pursuant to paragraph 2.
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6. Smith agrees to provide to NRSC in writing within

five days the identity, including the names, addresses and

telephone numbers, of any and all persons or entities who have

had access, custody, control or possession of the lists

referred to in paragraph 1.

7. Smith agrees to provide to NRSC in writing within

five days the identity, including the names, addresses and

telephone numbers, of any and all persons or entities from whom

Smith has rented, purchased, received, exchanged or otherwise

obtained custody , control, possession or use of any list of

names and addresses of individuals in any form whatsoever

since January 1, 1983 to the date of this agreement, together

with all documents which refer or relate to the rental, purchase,

receipt, exchange or other acquisition or use of any and all

such lists including documents which refer or relate to any

funds received as a result of any solicitation.

8. Smith agrees to provide to NRSC in writing within

two days a listing of the source codes used on all mailings by

Smith or on behalf of any other person or entity together with

a directory reflecting which list or lists are associated with

each source code, the person or entity from whom the list or

lists were obtained, the date of the mailing, and the identity

of the person or entity on whose behalf the list or lists were

used.

9. NRSC and Smith each do hereby release and discharge

the other, their successors, assigns, heirs, executors, adrninis-

trators, personal representatives, employees, officers and

directors, from any and all actions, causes of action, debts,

dues, judgments, claims and demands of every name and nature,
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both at law and in equity, which against the other they have

or may have for or by any reason of any matter or thing

relating to NRSC's trade secrets on or prior to the day of

the date of this Agreement.

10. Smith acknowledges that his failure to abide by

any of the terms of this agreement will cause NRSC to suffer

irreparable harm. Accordingly, if, in the sole judgment of

NRSC, Smith br-eaches this agreement in any way, Smith

consents to the entry of a temporary restraining order or

preliminary injunction in a court of competent jurisdiction.

Said relief shall restrain Smith and his agents and employees

from undertaking any fundraising appeals, destroying any

documents or purging or altering any information stored in

computer readable terms. Said relief shall remain in force

until the final disposition of all NRSC claims against Smith.

11. This Agreement constitutes the entire agreement

between the Parties and shall be construed according to the

laws of the District of Columbia.

WHEREFORE, we have set our hands unto this Agreement

with the intent to be bound thereby.

RODNEY A. SMITH

witness
NATIONAL REPUBLICAN SENATORIAL

COMMITTEE

Witness Mitchell E. Daniels, Executive
Director
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Agament

An Agreement made this day of .
1984 by and between the National Republican Senatorial Com-
mittee (*NRSC*) and the Republican National Independent
Expenditure Committee, Inc. (ORNIECO), the Parties hereto.

WHEREAS, the Parties desire to resolve all matters
concerning RNIEC's possession and use of NRSC's trade
secret, names and addresses of all persons who have made a
contribution to NRSC;

NOW THEREFORE, in consideration of the mutual
promises, convenants, agreements and undertakings by the
Parties set forth herein, the Parties agree as follows:

1) RNIEC agrees to provide to NRSC in writing within
two days a listing of the source codes used on all RNIEC
mailings together with a directory reflecting which list or
lists are associated with each source code, the person or
entity from whom the list or lists were obtained and the
date of the mailing.

2) RNIEC agrees to provide to NRSC in writing within
four days the names, addresses and telephone numbers, of
any and all persons or entities from whom RNIEC has rented,
purchased, received, exchanged or otherwise obtained
custody, control, possession or use of any list of names
and addresses of individuals in any form whatsoever since
RNIEC's inception, together with all documents which refer
or relate to the rental, purchase, receipt, exchange or
other acquisition or use of any and all such lists
including documents which refer or relate to any funds
received as a result of any solicitation by RNIEC.

3) RNIEC agrees to provide within five days to NRSC
or its designated agent any and all lists (including
originals and all copies) containing names and addresses of
individuals, whether in printed, computer or other form,
over which RNIEC directly or indirectly has access, control
or possession.

4) RNIEC agrees to permit a third party agreeable to
both RNIEC and NRSC to delete from the lists provided by
RNIEC pursuant to paragraph three the names and addresses
of all individuals or households that: (1) contributed
monies to NRSC at anytime during the period January 1,
1981 through November 1, 1983 and (2) did not contribute to
the Heinz for Senate Committee during this same period.
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5) With respect to those individuals or households
which contributed to both the Heinz for Senate Committee
and the NRSC during the period January 1, 1981 through
November 1, 1983, RNIEC agrees to permit the third party
referenced in paragraph four above to delete those
individuals or households whose first contribution to NRSC
was at least 60 days prior to their first contribution to
the Heinz for Senate Committee.

6) RNIEC agrees not to solicit contributions from any
individual whose name and address is deleted pursuant to
paragraphs four or five for a period of two years from the
date this agreement is signed.

7) RNIEC agrees to pay for any and all expenses
incurred in connection with the process of deleting names
and addresses pursuant to paragraphs four and five.

8) RNIEC agrees to provide to NRSC in writing within
five days the identity, including the names, addresses and
telephone numbers, of any and all persons or entities who
have had access, custody, control or possession of the
lists referred to in paragraph 3.

9) NRSC and RNIEC each do hereby release and discharge
the other, their successors, assigns, heirs, executors,
administrators, personal representatives, employees,
officers and directors, from any and all actions, causes of
action, debts, dues, judgments, claims and demands of every
name and nature, both at law and in equity, which against
the other they have or may have for or by reason of any
matter or thing relating to NRSC's trade secrets on or
prior to the day of the date of this Agreement.

10) RNEIC acknowledges that its failure to abide by
any of the terms of this agreement will cause NRSC to
suffer irreparable harm.

11) This Agreement constitutes the entire agreement
between the Parties and shall be construed according to the
laws of the District of Columbia.
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WHEREFORE, we have set our hands unto this Agreement
with the intent to be bound thereby.

REPUBLICAN NATIONAL INDEPENDENT
EXPENDITURE COMMITTEE

Witness

Witness

Rodney A. Smith, Treasurer

NATIONAL REPUBLICAN SENATORIAL
COMMITTEE

Mitchell E. Daniels, Executive
Director
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AGREEMENT

This Agreement is made and entered into as of the
day of December, 1983, by and between the National

Republican Senatorial Committee ("NRSC") and the Republican
National Independent Expenditure Committee (ORNIEC"), the Par-
ties hereto.

WHEREAS, the Parties recognize that the election of
Republican candidates to national political office is a matter
of urgency and importance, and that, within their appropriate
spheres of activity, NRSC and RNIEC each must assist in the
realization of that goal; and

WHEREAS, the Parties understand that they cannot
function appropriately if there is confusion as to their
respective identities and functions which might encourage
opponents to mount resource-wasting challenges; and

WHEREAS, the Parties recognize that through a le-
gally-appropriate agreement concerning the use of contributor
lists that each has generated they can protect themselves
against baseless challenges to their independence of one

another; and

WHEREAS, the Parties are desirous of resolving all
matters of potential or actual dispute between them without any
admission of unauthorized or improper conduct being made by

either of them;
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NOW THEREFORE, in consideration of the mutual pro-

mises, covenants, agreements and undertakings by the Parties

set forth herein, and for other good and valuable considera-

tion, the Parties hereto agree as follows:

1. RNIEC an&-NR6agree that .4e will not use,
produce or disseminate any printed, photographic or broadcast

materials, including but not limited to direct mail response

letters and enclosures which appeal for donations or other

financial or non-financ9 al support, which materials create the
&2/VI~C.impression that a4__- __r • is or ever has been originated or

sponsored by, or affiliated or associated with the - P." 4 y

2. The Parties agree that each of them has a

proprietary right in, and may, under process of law, maintain

as confidential, prospect and contributor lists that each has

originated. The foregoing shall not bar RNIEC from the resoli-

citation of persons, who at the date of this Agreement number

approximately 7,000, who have contributed to RNIEC and who

constitute RNIEC's "Masterfile List", or prevent RNIEC from

solicitation of persons who have been contributors to Repub-

lican holders of public office, provided that the names of such

contributors are obtained by RNIEC in a manner consistent with

the requirement of the Federal Election laws.
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3. In support of the Agreement, for the period
ending January 31, 1985, NRSC may, by a duly-authorized agent,
inspect both the RNIEC "Masterfile List" and any list of persons
solicited for contributions by RNIEC, whether such lists are in
coded or printed form, for the purpose of verifying that no
contributor or list unique to NRSC's is being used.(I2Q&t&

4. In consideration of both present and past under-
takings, NRSC is entitled to two usages of the RNIEC "Masterfile
List" at no charge.

5. NRSC and RNIEC each does hereby release and
discharge the other, their successors, assigns, heirs, execu-
tors, administrators, personal representatives, employees,
agents, officers and directors, from any and all actions,
causes of action, debts, dues, judgments, claims and demands of
every name and nature, both at law and in equity, which are or
could be brought before any judicial or administrative agency
arising from any action or occurrence predating the execution
of this Agreement.

6. This Agreement constitutes the entire agreement
between the Parties and shall be construed according to the laws
of the District of Columbia.
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WHEREFORE, we have set our hands unto this Agreement
with the intent to be bound thereby.

REPUBLICAN NATIONAL INDEPNDENT
EXPENDITURE COMMITTEE

Witness

Wi tness

Rodney A. Sm rer

NATIONAL REPUBLICAN SENATORIAL
COMMITTEE

Mitchell E. Danes, Executive
Director
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The Honorable Lee Ann I&, lliott
Chairman
Federal Election Commission
Washington, D.C. 20463

*0
Re: MUR 1596/1602

Republican National Independent
V ndB*itur.e Committee

Dear Madan Chairman:

This letter responds to your letter of July 13,
1984, and the questions attached thereto. We strongly
believe that the facts contradict any assertion that our
client, the Republican National Independent Expenditure
Committee (RUIEC) is "affiliated" with the Nationalo Republican Senatorial Committee (NRSC).

Your letter says that it is "unclear whether Mr.
Smith used the former association [with NRSC] to acquire
knowledge of the NRSC's plans and activities on behalf of
Senator Evans." Mr. Smith has made quite clear, under oath,
that he did not do so, and the sworn record is also clear

cc that Senator Heinz did not do so either.

The tenor of the questions and the details
requested indicate that the Commission may be using the
standards for determining the independence of expenditures
found in 11 C.F.R. S 109.1 in deciding the question of
whether two non-candidate political committees are 'affil-
iated" within the meaning of 11 C.F.R. S 100.5(g). These two
provisions arise from different purposes and were created
separately, each with its own distinctive tests. These
tests should not be confused. While no prohibited contacts
of any sort took place in this case, it is important to
remember that as a matter of law, non-candidate political
committees may communicate freely with each other so long
as the indicia of affiliation set forth in 11 C.F.R.
S 100.5(g)(2) are not present.
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July 23, 19804
Page Two

Our response of January 6, 1964, was comprehensive
and showed clearly (pp. 10-11) that RMIAC did not meet the
indicia of affiliation spelled out in 11 C.e.R. S 100.5(g)(2).
To suggest that a mailing list might be enough to create an
affiliation under the Federal.ElectionCampaign Act of 1971,
as amended, would be to stretch the stototte well beyond the
bounds of reasonableness. However, the attached answers to
your questions demonstrate that the list issue is innocuous
in any event.

Despite the grossly unwarranted nature of this
proceeding, our client has cooperated in every way with
the Commission and will continue to do no. We believe that
the attached answers will put to rest any questions that
remain, and believe that the Commission now has ample

0 evidence upon which to dismiss these complaints and to allow
our client to exercise its constitutional rights of free
association and free speech.

Sincerely yours,

Stephen A. Sharp

Carol C. Darr



Responses of Rodney A. Smith
to FEC Questions of July 13, 1983

Q.1. With respect to the contributor list developed
by Rodney Smith (Cthe Smith list") while employed by -
the National Republican Senatorial Committee (NRSCO),
does Kr. Smith own that list? If so, what is that
ownership right based upon?

A.1. Yes, Mr. Smith owns Othe Smith list." Mr. Smith ri
acquired an ownership interest in the list by
developing it. Prior to becoming a consultant
to the NRSC*/ Smith owned a proven contribution
list. During the period of his consultancy to
the NRSC he continued to develop and expand his
list. Any revisions or improvements to the list
made during his consultancy with the NRSC were
made in exchange for Kr. Smith's providing the
list in the first place, and thus did not
affect Mr. Smith's ownership of the list.

Q.1(a) Is this contributor list now owned by the RNIEC?

A.1.(a) No. See answer to question 1(b) below.

Q.1(b) What is the ownership right of RNIEC in regard to the
contributor list?

A.1.(b) The RNIEC utilized Smith's list on the same
"barter/exchange" basis that the NRSC had
utilized it. Thus in exchange!/ for access
to the Smith list, the RNIEC added some new
names, updated and corrected names and
addresses and deleted names of deceased
addressees and bad addresses.

Q.2. Describe in detail how Mr. Smith acquired possession
of the contributor list after he left the NRSC.

A.2. The premise of the question is erroneous.
Mr. Smith possessed and owned the list even

*1 We note that your letter contains references suggesting
that Mr. Smith was an employee of the NRSC. Those
references are in error. Mr. Smith was retained as a
consultant to the NRSC.

* Barter or exchanges of equal value need not be reported
to the FEC. Advisory Opinions 1981-46 and 1979-36.
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before he arrived at the NRSC and therefore
retained the list upon his departure. For
more detail, see answer to question 1.

Q.2.(a) Did Mr. Smith have possession before
leaving NRSC?

A.2.(a) Again, it was his list. Re had possession
before working with the RSC, during his
consultancy and afterwards.

Q.3. Did anyone at the NRSC know that Mr. Smith had
possession of the Smith contributor list after
he left the NRSC?

A.3. Mr. Smith has no such knowledge of other people's
knowledge.

Q.4. Did Mr. Smith ever discuss with any employee, agent,
member, volunteer or other person from the NRSC the
ownership rights of the Smith contributor list?
A.4. No. To clarify the record we wish to note that

prior to the filing of the pending complaints,
the RNIEC and the URSC never had any meetings orotherwise discussed this or any other subject.
Both organizations have scrupulously maintained
their independence from each other. However,

othe filing of the complaints and the attendantpublicity occasioned a meeting on or about
November 22, 1983. Mr. Smith therefore met with
representatives of the NRSC and their counselCand discussed issues including: (1) avoidance
of confusion in the two committees' names and
materials; (2) concern by both NRSC and RNIEC
that each had been making public statements
potentially damaging to the fundraising efforts
of the other; (3) avoidance of conflicts as to
future fundraising unconnected with the Evans
campaign and not related to any specific election.

Q.5. How much money did the RNIEC raise in 1983 using the
Smith contributor list?

A.5. During 1983, the "Smith list' accounted for
$186,616 of RNIEC's revenue.

Q.5.(a) How many contributor names were on that
list?

A.5.(a) The list used by RNIEC consisted of 223,064
names and addresses.
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Q.5.(b) How much money did the RUIEC spend in 1983 in
connection with fundraising efforts using said
contributor list?

A.5.(b) RNIEC spent $162,621 on fundraising costs,
including postage, printing production
costs, Ahnk ou letters, etc., as weil as
a pro rata portion_/ of the cost associated
with the September 20t 1983 fundraising
dinner at Senator Heinz' home.

Q.6. With respect to the list rental by the RVIEC from
Senator Heinz:

Q.6.(a) Was there a written rental agreement between the
parties concerning the Heinz list?

A.6.(a) A list was rented by RNIEC from the
People for John Heinz Committee. There was
no written rental agreement.

Q.6.(b) If there was no written agreement, please state all
terms of the rental agreement, including, but not
limited to, the rental fee for said list, the length
of time RNIEC was authorized to use said list,
and all restrictions placed on the use of said
list.

A.6.(b) Senator Heinz agreed to host a fundraising
dinner on behalf of the RNIEC at his home
on September 20, 1983. To insure the
success of this function, the People for
John Heinz Committee allowed the RNIEC to
rent a portion of its campaign contributor
list. It was understood that the RNIEC was
limited to using the Heinz contributor list
only in connection with trying to maximize
attendance at the September 20th dinner.
No other use was authorized.

In this regard the RNIEC made one mailing
to this list. It also conducted a follow-
up telephone operation and sent confirming

*_/ The costs of the September 20, 1983 dinner were pro
rated between the Smith list and the Heinz list in
proportion to the dollars raised from each list and
number of pieces mailed from each list.
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mailgrams to thOse people who expressed
an interest in the September 20th function
on the telephone. The cost for renting the
876/ names vas $157.22 or $.18 each. This
rate is commercially reasonable and, we
believe, exceeds the prevailing rate for
similar lists.

Q.7. Bow many contributor names were on the Heinz list
rented by the RNIC?

A.7. The list used by RNIEC consisted of 876 names and
addresses, although RUIBC was billed for 1,123
names.

Q.8. How much money did the RNHIC raise in 1983 using the
Heinz list?

A.8. During 1983, the list of the People for John
Heinz Committee accounted for $105,600 of
RNIEC's revenues.

In reviewing this number it should be noted that
what enabled the RUIEC to generate such large
proceeds from such a small list was not the list
per se. Rather, it was the fact that Senator
Heinz-himself signed a letter inviting people
with whom he had existing relationships to his

o home for dinner. In other words, if some person
other than Senator Heinz had signed exactly the
same letter to exactly the same list, the
contributions received would have been substan-
tially different.

Q.9. How much money did the RNIEC spend in 1983 on fund-
raising efforts in which the Heinz contributor list
was used?

A.9. RNIEC spent $14,024 on fundraising costs relating
to the People for John Heinz contribution list,
including postage and printing production costs,
thank-you letters, etc., as well as its pro rata
portion of costs associated with the September
20, 1983 fundraising dinner at Senator Heinz'
home.

*/ The list received actually contained 876 names, although
RNIEC was billed for 1,123 names, apparently through
inadvertance. RNIEC was duly billed and this bill was
paid by check. Copies of the documents supporting this
transaction are attached hereto.
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0.10. Did any employee, agent, member, volunteer, or any
other representative of the NRSC ever discuss the
NRBC's plans or activities in support of Senator
Evans in the special senatorial election in
Washington state in 1983 with Rodney A. Smith
or any other employee, agent, member, volunteer or
other representative of the RrzEC?

A.10. Mr. Smith states with certainty that he never
participated in any such discussions and to
the best of his know1"ej. neither did anyother mloye. agent, membr, volunteer or
other represehtative of 'ZEC.

Q.11. Was any informatLon concerning, the RNRSC's plans or
activities in support of SenatorEkvans in the special
senatorial election in Washington state in 1983
forwarded or transmitted in any manner to Rodney A.
Smith or any other employee, agent, member, volunteer
or other representative of the RNIEC?

A.11 Mr. Smith states with certainty that no such
information was forwarded or transmitted to him

r in any manner, nor, to the best of his knowledge,
to any other employee, agent, member, volunteer
or other representative of the RNIEC.

N Q.12. Did any employee, agent, member, volunteer or any
(o other representative of the RNIEC ever discuss

RNIEC's plans or activities in support of Senator
Vr Evans in the special senatorial election in Washington

state in 1983 with any employee, agent, member,
Cvolunteer or any other representative of the NRSC?

A.12. To the best of Mr. Smith's knowledge, the
answer is no. See A.10. above.

Q.13. Did any employee, agent, member, volunteer or other
representative of the NRSC ever discuss the NRSC's
plans or activities in support of Senator Evans in
the special senatorial election in Washington state
in 1983 with Senator John Heinz or any employee,
agent or other representative of Senator Heinz?

A.13 Mr. Smith knows of no such discussion. He
also notes that Senator Heinz stated, under
oath, in his November 29, 1983 letter to the
Commission 0 . . . at no time have I, my staff,
or to my knowledge the RNIEC, ever conferred
with Senator Evans, his agents or his authorized
committee, or with any member or agent of any
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state or national party committee regarding the
plans, projects or needs of the Evans' campaign."
(Page Three)

Q.14. Was any information concerning the NRSC's plans or
activities in support of Senator Evans in the special
senatorial election in Washington state in 1983
forwarded or transmitted in any manner to Senator
John Heinz or any employee, agent, or other repre-
sentative of Senator Heinz or (sic) by any employee,
agent, member, volunteer or other representative of
NRSC?

A.14. See A.13. above. Additionally, Mr. Smith has
stated above at A.11. that he made no such
transmittal.

VERIFICATION
CV

qThe undersigned President for the respondent,Republican National Independent Expenditure Committee,
swears that the statements contained herein are based on the
sources indicated, and, as such, are true and correct to the
best of his information and belief.

(Db

C-4 Roney A./ ith "-"-

Subscribed and sworn before
me this" , day of July,

My Commission Expires:-- .late
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Attention:

From

Bill Date:

AD&W SmithMaIc

CUW A. L&cJMM

Novedber 10, 1983

0e partal PPJH J-Ode List of
$157.22

PAYABLE 70:

1123 names.

Pecple for John Heinz QOMittee400 C Street, N.E.
Washingtn, D.C. 20002
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The Honorable Lee Ann Elliott
Chairman
Federal Election Commission
Washington, D.C. 20463

0 Re: MUR 1596/1602
Republican National Independent

W Expenditure Committee

00 Dear Madam Chairman:

* This letter responds-to your letter of July 13,
Odo 1984, and the questions attached thereto. We strpngly

believe that the facts contradict any assertion that our
!^ client, the Republican National Independent Expenditure

Committee (RNIEC) is "affiliated" with the National
oD Republican Senatorial Committee (NRSC).

Your letter says that it is *unclear whether Mr.
eSmith used the former association [with NRSC] to acquire

knowledge of the NRSC's plans and activities on behalf of
Senator Evans." Mr. Smith has made quite clear, under oath,
that he did not do so, and the sworn record is also clear
that Senator Heinz did not do so either.

The tenor of the questions and the details
requested indicate that the Commission may be using the
standards for determining the independence of expenditures
found in 11 C.F.R. S 109.1 in deciding the question of
whether two non-candidate political committees are "affil-
iated within the meaning of 11 C.F.R. S 100.5(g). These two
provisions arise from different purposes and were created
separately, each with its own distinctive tests. These
tests should not be confused. While no prohibited contacts
of any sort took place in this case, it is important to
remember that as a matter of law, non-candidate political
committees may communicate freely withieaqh other so long
as the indicia of affiliation set forth in'1 C.F.R.
S 100.5(g)(2) are not present.
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July 23, 1984
Page wo

Our response of January 6, 1984, was comprehensive
and. showed clearly (pp. 10-11), that, RWZBC did not meet the
indicia of affiliation spelled out in 11 C.R. S 100.5(g)(2).
to suggest that a mailing list might be enough to create an
affiltati n under the.Federal llctIon Cam&ignA&t of 1971,
as amended, would be to stretch the statute well beyond the
bounds of reasonableness. owever, the attached answers to
your questions demonstrate that the list issue is innocuous
in any event.

Despite the grossly unwarranted nature of this
proceeding, our client has cooperated in every way with
the Commission and will continue to do so. We believe that
the attached answers will put to rest any questions that
remain, and believe that the Commission now has ample
evidence upon which to dismiss these complaints and to allow
our client to exercise its constitutional rights of free
association and free speech.

1Sincerely yours,

oStephen A. Sharp

Carol C. Darr



Responses of Rodney A. Smith
to FEC Questions of July 13, 1983

Q.1. With respect to-the contributor list developed
by Rodney Smith ('the Smith list*) while employed by
the National Republican Senatorial Committee (NRSC),
does Mr. Smith own that list? If sor what is that
ownership right based upon?

A.1. Yes, Mr. Smith owns "the Smith list." Mr. Smith
acquired an ownership interest in the list by
developing it. Prior to becoming a consultant
to the NRSC*/ Smith owned a proven contribution
list. During the period of his consultancy to
the NRSC he continued to develop and expand his
list. Any revisions or improvements to the list
made during his consultancy with the NRSC were
made in exchange for Mr. Smith's providing the
list in the first place, and thus did not
affect Mr. Smith's ownership of the list.

Q.1(a) Is this contributor list now owned by the RNIEC?

V . A.1.(a) No. See answer to question 1(b) below.

Q.1(b) What is the ownership right of RNIEC in regard to the
contributor list?

A.1.(b) The RNIEC utilized Smith's list on the same
"barter/exchange" basis that the NRSC had
utilized it. Thus in exchange**/ for access
to the Smith list, the RNIEC added some new
names, updated and corrected names and

'P addresses and deleted names of deceased
addressees and bad addresses.

Q.2. Describe in detail how Mr. Smith acquired possession
of the contributor list after he left the NRSC.

A.2. The premise of the question is erroneous.
Mr. Smith possessed and owned the list even

*/ We note that your letter contains references suggesting
that Mr. Smith was an employee of the NRSC. Those
references are in error. Mr. Smith was retained as a
consultant to the NRSC.

**/ Barter or exchanges of equal value need not be reported
to the FEC. Advisory Opinions 1981-46 and 1979-36.



before he arrived at the MIWC and therefore
retained the list upon his departure. For
more detail, see answer to question 1.

Q.2.(a) Did Mr. Smith have possession before
leaving NRSC?

A.2.(a) Again, it was his list. ae had possession
before working with the NRSC, during his
consultancy and afterwards.

Q.3. Did anyone at the NRSC know that Mr. Smith had
possession of the Smith contributor list after
he left the NRSC?

A.3. Mr. Smith has no such knowledge of other people's
knowledge.

Q.4. Did Mr. Smith ever discuss with any employee, agent,
member, volunteer or other person from the NRSC the
ownership rights of the Smith contributor list?

A.4. No. To clarify the record we wish to note that
prior to the filing of the pending complaints,
the RNIEC and the .RSC never had any meetings or
otherwise discussed this or any other subject.
Both organizations-ahave scrupulously maintained
their independence from each other. However,

D the filing of the complaints and the attendant
publicity occasioned a meeting on or about
November 22, 1983. Mr. Smith therefore met with
representatives of the NRSC and their counsel
and discussed issues including: (1) avoidance
of confusion in the two committees' names and
materials; (2) concern by both NRSC and RNIEC
that each had been making public statements
potentially damaging to the fundraising efforts
of the other; (3) avoidance of conflicts as to
future fundraising unconnected with the Evans
campaign and not related to any specific election.

Q.5. How much money did the RNIEC raise in 1983 using the
Smith contributor list?

A.5. During 1983, the "Smith list" accounted for
$186,616 of RNIEC's revenue.

Q.5.(a) How many contributor names were on that
list?

A.5.(a) The list used by RNIEC consisted of 223,064
names and addresses.



Q.5o(b) How much money did the RNIEC spend in 1983 in
connection with fundraising efforts using said
contributor list?

A.5.(b) RNIEC spent $162,621 on fundraising costs,
including postage, printing production
costs, thank you letters, etc,# as well as
a pro rata portion!/ of the cost associated
with the September 20, 1983 fundraising
dinner at Senator Heinz' home.

Q.6. With respect to the list rental by the RNIEC from
Senator Heinz:

Q.6.(a) Was there a written rental agreement between the
parties concerning the Heinz list?

A.6.(a) A list was rented by RNIEC from the
People for John Heinz Committee. There was
no written rental agreement.

Q.6.(b) If there was no written agreement, please state all
*.terms of the rental agreement, including, but not

_.M limited to, the rental fee for said list, the length
of time RNIEC was authorized to use said list,
and all restrictions placed on the use of said
list.

A.6.(b) Senator Heinz agreed to host a fundraising
dinner on behalf of the RNIEC at his home

eon September 20, 1983. To insure the
success of this function, the People for
John Heinz Committee allowed the RNIEC to
rent a portion of its campaign contributor
list. It was understood that the RNIEC was
limited to using the Heinz contributor list
only in connection with trying to maximize
attendance at the September 20th dinner.
No other use was authorized.

In this regard the RNIEC made one mailing
to this list. It also conducted a follow-
up telephone operation and sent confirming

*/ The costs of the September 20, 1983 dinner were pro
rated between the Smith list and the Heinz list in
proportion to the dollars raised from each list and
number of pieces mailed from each list.
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mailgrams to those people who expressed
an interest in the September 20th function
on the telephone. The cost for renting the
876*/ names was $157.22 or $018 each. This
rate is commercially reasonable and, we
believe, exceeds the prevailing rate for
similar lists.

Q.7. How many contributor names were on the Heinz list
rented by the RNIEC?

A.7. The list used by RNIEC consisted of 876 names and

addresses, although RNIEC was billed for 1,123
names.

0.8. How much money did the RNIEC raise in 1983 using the

Heinz list?

A.8. During 1983, the list of the People for John

Heinz Committee accounted for $105,600 of
RNIEC's revenues.

cy
In reviewing this number it should be noted that

what enabled the RUIEC to generate such .large
proceeds f-rom such a small list was not the list

per se. Rather, it was the fact that Senator
Heinz himself signed a letter inviting people
with whom he had existing relationships tohis

- home for dinner. In other words, if some person
other than Senator Heinz had signed exactly the
same letter to exactly the same list, the

C contributions received would have been substan-
tially different.

Q.9. How much money did the RNIEC spend in 1983 on fund-
raising efforts in which the Heinz contributor list
was used?

A.9. RNIEC spent $14,024 on fundraising costs relating
to the People for John Heinz contribution list,
including postage and printing production costs,
thank-you letters, etc., as well as its pro rata
portion of costs associated with the September
20, 1983 fundraising dinner at Senator Heinz'
home.

*/ The list received actually contained 876 names, although

RNIEC was billed for 1,123 names, apparently through
inadvertance. RNIEC was duly billed and this bill was

paid by check. Copies of the documents supporting this

transaction are attached hereto.

/ ;~
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0.10. Did any employee, agent, member, volunteer, or any
other representative of the NRSC ever discuss the
NRSC's plans or activities in support of Senator
Evans in the special senatorial election in
Washington state in 1983 with Rodney A. Smith
or any other employee, agent, member, volunteer or
other representative of the RNXIEC?

A.10. Mr. Smith states with certainty that he never
participated in any such discussions and to
the best of his knowledge, neither did any
other employee, agent, member, volunteer or
other representative of RNIEC.

Q.11. Was any information concerning the NRSC's plans or
activities in support of Senator Evans in the special
senatorial election in Washington state in 1983
forwarded or transmitted in any manner to Rodney A.
Smith or any other employee, agent, member, volunteer
or other representative of the RNIEC?

011 A.11 Mr. Smith states with certainty that no such
information was forwarded or transmitted to him

Nr in any manner, nor, to the best of his knowledge,
to any other employee, agent, member, volunteer
or other representative of the RNIEC.

0.12. Did any employee, agent, member, volunteer or any
C other representative of. the RNIEC ever discuss

RNIEC's plans or activities in support of Senator
Evans in the special senatorial election in Washington
state in 1983 with any employee, agent, member,
volunteer or any other representative of the NRSC?

A.12. To the best of Mr. Smith's knowledge, the
answer is no. See A.10. above.

Q.13. Did any employee, agent, member, volunteer or other
representative of the NRSC ever discuss the NRSC's
plans or activities in support of Senator Evans in
the special senatorial election in Washington state
in 1983 with Senator John Heinz or any employee,
agent or other representative of Senator Heinz?

A.13 Mr. Smith knows of no such discussion. He
also notes that Senator Heinz stated, under
oath, in his November 29, 1983 letter to the
Commission . . . at no time have I, my staff,

or to my knowledge the RNIEC, ever conferred
with Senator Evans, his agents or his authorized
committee, or with any member or agent of any
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state or national party committee regarding the
plans, projects or needs of the Evans' campaign.
(Page Three)

Q.14. Was any information concerning the MtSC's plans or
activities in support of Senator Evans in the special
senatorial election in Washington state in 1983
forwarded or transmitted in any manner to Senator
John Heins or any employee, agent, or other repre-
sentative of Senator Heinz or (sic) by any employee,
agent, member, volunteer or other representative of
NRSC?

A.14. See A.13. above. Additionally, Mr. Smith has
stated above at A.11. that he made no such
transmittal.

VERIFICATION

The undersigned President for the respondent,
Republican National -Independent Expenditure Committee,
swears that the statements contained herein are based on the
sources indicated, and, as such, are true and correct to the
best of his information and belief.

ney A./ i th

Subscribed and sworn before
me this &day of July,

9.

Notary 'Vubl i

My Commission Expires:--., 44 te)
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RxtW Smith
NRIC

creW A. Lackman
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I7EM: One partial. PFJH J-O0de List of 1123 nases.
OOST: $157.22

PAYt 70: Pele for John Heinz ommi ttee
400 C Street, N.Bt-
Washington, D.C. 20002
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

July 20, 1984

Jan Baran, Esquire
Baker and Hostetler
818 Connecticut Avenue, N..
Washington, D.C. 20006

REs NUR 1602
National Republican

Senatorial Comittee

Dear Mr. Baran:-

-- Please be advised that your request for a twenty day
extension of time to answer the Comission's questions inW MUR 1602 has been granted. It is my understanding that your
answers to the questions are due no later than August 17, 1984.

Ir If you have any questions concerning your answers# please
contact Robert E. Pease, the attorney assigned to this matter, at

-- (202) 523-4000.

oD Sincerely,

Charles N. Steel

Associate G eral Counsel
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Robert C. Pease, Esq. -I

Federal Election Commission
1325 K Street, N.W. -

Washington, D.C. 20463

wn Re: MUR 1596/1602

(V Dear Mr. Pease:

This office represents the National Republican Sena-
torial Committee ("NRSC") in the above-referenced matters.
On this date, I received the July 13, 1984 letter from •
Chairman Lee Ann Elliott and Questions to Robert J. Per-
kins, NRSC Treasurer, attached thereto. Chairman Elliott's
letter requests responses to the Questions within 10 days.

Please be advised that Mr. Perkins is travelling out-
C side the District of Columbia and will not return to his

office until July. 23, 1984. I will be travelling myself
during the week of July 23. In light of these travel

cc plans, I hereby request an extension of 20 days within
which to respond to the Commission's Questions. This ex-
tension would permit me to confer with my client when we
are all in town and to file responses no later than Au-
gust 17, 1984.

We would appreciate your granting this request.

Sincerely,

Jan W. Baran

JWB:ca
cc: Richard E. Messick, Esq.

Robert J. Perkins
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13 ± office zqptesent i NatiOuI Rep3£can Sena-

° -- torial C -ttee ('N tC) in tbe above-referenced matters.On this date, I received the July 13, 1984 letter from
j Chairia Lee Ann Elliott and Questions to Robert J. Per-

kins, NRSCTreasurer, attached thereto. Chairman Elliott' s
C letter iequests responses toethe Questions within 10 days.

Please be advised that Mr. Perkins is travelling out-
side the District of Columbia and will not return to his
office until July 23, 1984. I will be travelling myself
during the week of July 23. In light of these travel
plans, I hereby request an extension of 20 days within
which to respond to the Commission's Questions. This ex-
tension would permit me to confer with my client when we
are all in town and to file responses no later than Au-
gust 17, 1984.

We would appreciate your granting this request.

Sincerely,

Jan W. Saran

JWB:ca
cc: Richard E. Messick, Esq.

Robert J. Perkins

.i . ,: . . .. ..
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/P



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

July 13,1984

James 7. Schoener, 3squire
Miller, Canfield, Paddok

and Stone
Suite 1200
1015 Fifteenth Street, N...
Washington, D.C. 20005

BE: RUR 1596/1602
Republican National
Independent Expenditure
Coumittee

Dear Mr. Schoener:
CV, The Federal Election Commission notified your client onNovember IS and 28, 1983, of a complaint alleging violations ofcertain sections of the Federal Election Campaign Act of 1971, asamended (*the Act). A copy of the complaint was forwarded toyour client at thot time.

Upon further review of the allegations contained in the
oD complaints, and information supplied by you, the Commission, on• July 10, 1984, merged MURs 1596 and 1602, and determined thatthere is reason to believe that your client has violated 2 U.S.C.
C $ 441a(a), a provision of the Act. Specifically, it appears that

the Republican National Independent Expenditure Committee
I'M ("RNIEC") and the National Republican Senatorial Committee

(ONRSC") are affiliated committees and therefore have madeSexcessive contributions to the Dan Evans Senate Committee inviolation of 2 U.S.C. S 441a(a). The basis for the allegation
involves an overlapping member, a former employee and a commoncontributor list which were instrumental in establishing the
RNIEC.

The regulations at 11 C.F.R. 5 100.5(g)(2) define affiliated
committees as:

all committees (including a separate segregated
fund, see 11 C.F.R. Part 114) established,
financed, maintained, or controlled by the same
corporation, labor organization, person, or
group of persons including any parent,
subsidiary, branch, division, department, or
local unit thereof



Jamesr. Schoener, Esquire

Page 2

As affiliated ComlitteO the RIRC and the MISC have thesametontribution Ilmitatin because all affiliated politicalcommittees are t reated as on~e commttee forpuossf mutncntribution limitations. 11t CI,. S 110. 3.In addition, as aparty committee the MRSC is prOhblted from making independentexpenditures. 1 C.I.a. 5 110.(b), (4). This prohibition extendsto all of its affiliates- an4 feany ,epnditures made bythe ==IC must be onsdee Otrbutlo in-11,1kind on behalf othe candidate. T he ISC spnat the, mximum amount allowed under2 U. So 5 441a(d) In su ot o0f Senator avans. The u lC spent
over $185,000 bi behalf or Senator Evans. The RNIUC and theRISC, as affiliated committes, -exceeded the contributionlimitations of 2. u...c. S 441a(a) on behalf of Senator Evans inthe Washington senate race.

The complaints raise numerous questions concerning thecOmon and former personnel of the RulIC and the MISC. RodneySmith Was the former finance director and treasurer of the NMSCprior to his association with the RUiMc. It is unclear whetherMr. Smith used that former association to acquire knowledge ofthe NRSC's plans and activities on behalf of Senator Evans.Senator Heinz was a member of the NRSC while also active with theRNIEC. While Senator Heinz suspended* his membership from theNRSC during part of the *ashington Senate race, Senator Heinz wasIn a position to acquire information from the RISC concerning theNRSC-- plans and activities to support Senator Evans.

In its supplemental response the RNIEC acknowledged that ithas a contributor mailing list also used by the NRSC and that itused that list to help finance its operations.
q m The use of the MRSC's contributor list was clearlyinstrumental in the RNIEC's ability to raise campaigncontributions. Without the contributor list also used by theNRSC, it seems logical to assume that the RNIEC would not havec raised almost $300,000 with total operating expenditures of lessthan $26,000. While there may be circumstances under which thepossession and utilization of a list by a former officer of onecommittee in his or her new employment at a different committeewould not be determinative, there is reason to believe hereinthat the RNTEC utilized the list to get started, that thecontributor list was not even charged for, and that it was notgenerally available except through the conduit of a formerfinance director, Rodney Smith. The continued use of that list,allegedly claimed by the NRSC, without compensation from theRNIEC helped to establish the RNIEC. Without this list, it ishighly improbable that the RNTEC would have been able to raisethe funds needed to establish its existence.
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Your client's response to the COmission's initialnotification of this laint did not provide completeinformation regardi.ng h matter in question. Please submitanswers to the encle questions wIthin ten (10) days of receiptof this letter. statements should be submitted under oath.
The Office of General Counsel would like to settle thismatter through conciliation prior to a finding of probable cause ,however, in the absence of any Information which denonstratesthat no further action should be taken against your client, theOffice of General counsel must proceed to the next copliancestage a noted Ofn page 2, paragraph 2 of the enclosed procedures.
This matter will remain confidential in accordance with2 U.S.C. SS 437 (a)(4)(8) and 437g(a) (12) (A) unless you notifythe Commission in writing that your client wishes the Satter tobe made public.
If you have any questions, please contact Robert B. Pease,

the attorney assigned to this matter, at (202) 523-4000.

Sincerely,

0Ann Elliott
Chairman

Enclosure
Questions
Procedures



TO Rodney A. Smith, Treasrer
Repblican ational .ndependent 3a]enditure

RU, MUR 1596/1602

IDef ini tion ,ad TnZMtr uoti oni
1., For pur of auestion one throb five, inclusive,

the terms contribuor ls or Smith coatri biator list refer
interchangeably to the list which thee R hblian National
Independent Bxpenditure Committee ( IN) deseribed"ln itsresponse to the above-referen compaints in URs 1596 and 1602as a list developed by Kro Rodney Smith during his employment or
consultancy at the National Republican Senatorial Committee
(ONM CO)o

2. With respect to questions six through ten, inclusive,
the term "Heinz listu refers to the contributor list the RNlIC,

o in its supplemental response to the above-referenced complaints
in MURs 1596-1602, said it rinted from Senator Heinz.

CY. 3. "Person" shall be deemed to include both singular andplural, and shall mean any natural person, committee,
association, or any other organization or entity.

4. "You" shall mean the named respondent in this action,
or any agent or agents thereof,

CD 5. lIdentifym with respect to a person shall mean statethe full name, the most recent business and residence addresses
and telephone numbers, the present occupation or position of such
person, and the nature of the connection or association thatperson has to any respondent in this MUR. If the person to beidentified is not a natural person, provide the legal and trade
names, and the address and telephone number.

6. "Matter Under Review" or NMURN shall mean thedesignation given by the Federal Election Commission to any case
or matter which comprises a compliance or enforcement action.
The numerical symbol following the acronym "MUR" represents the
identifying number given by the Federal Election Commission to
that matter.

If any privilege is claimed as to any communication as towhich information is requested by these questions, or as to any
response requested by these questions, state the privilege
claimed, the communication and/or answer as to which that claimis made, the topic discussed in the communication, and specify
the basis upon which you assert that claim.
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Page 2.
For each d.umne t prCoduc, state the number of the docuent

.,equest to hich it is resposive. Xf any document called forberelin iswithheld Iudez a cla of privilege, please furnish alist idfetifyi eacb such dfOument !or vbich Ii privilege isclained, together with the folow Ing inforation,

(a) a description of the subJect matter;
(b) the date, if any, appearing on the document;
(C) the name and title of the autho.r;
(d) the name and title of the person to whom the

document was addressed,
(e) the name and title of the person to whom the

document was actually sent;
(fM the number of pages in the document;

tA (g) the paragraph of this request to which thedocument is otherwise responsive; and
(h} the nature of the claimed privilege as well as the-_ specific basis for your claim of such privilege,

0UYI-
1. With respect to the contributor list developed by Rodney .Smith ('the Smith list*) while employed by the NationalRepublican Senatorial Committee (ONRSCe), does Mr. Smith ownIthat list? If so, what is that ownership right based upon?

a) Is this contributor list now owned by ENrEC?
b) What is the ownership right of RNIEC in regard to

the contributor list?
2. Describe in detail how Mr. Smith acquired possession of the

contributor list after he left the NRSC.
a) Did Mr. Smith have possession before leaving NRSC?

3. Did anyone at the NRSC know that Mr. Smith had possession of
the Smith contributor list after he left the NRSC? If so:

a) identify all individuals who knew that Mr. Smithhad possession of said list1
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b) when each individal ficst became aware that
Mr. Smith had possession of said lists

C) state how each 1ndiv *became aware that
r. -Slith had psiiomf said list.

4. Did NC. Smith ever disqwW vith AY employee, agent, member,vou.t~ IorO at, t oe gnt ebvo lteer or any aother per. frm the NJC the ownershipriLgha of the Sth contributor list? For each suchdiscussion that took place provides

a) the identity of the NaC employee(s), agent(s),menber(s), volunteer(s), or other person(s)involved in the conversations

b) the date the conversation took place;

c) a detailed description of the conversation.
0 5. How much money did the RNTEC raise in 1983 using the Smith

contributor list?

CY a) How many contributor names were on that list?

b) How much money did the RIBC spend in 1983 inconnection with fundraising efforts using said
contributor list?

6. With respect to the list rental by the RNIBC from Senator
Heinz (see RNTBC supplemental response to XURs 1596/1602):

r a) was there a written rental agreement between theoparties concerning the Heinz list? If so, please
provide a copy of such agreement.

b) If there was no written agreement, please stateall terms of the rental agreement, including, butnot limited to, the rental fee for said list, thelength of time the RNISC was authorized to use
said list, and all restrictions placed on the use
of said list.

7. How many contributor names were on the Heinz list rented by
the RNIBC?

8. How much money did the RNTRC raise in 1983 using the Heinz
list?

9. How much money did the RNIBC spend in 1983 on fundraising
efforts in which the Heinz contributor list was used?
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10. Did any t Y aee aogent., memwr, volunteer, or any otherrepresentaLy oi +the-!C ever dscuss the MIC plans orix t o Senator stao in tor specinalsian i state in 83 withorny .Smt ohr any Qte e loye, agent, member,+volunteer, oo therprsentrative of the UW1IEC? If so,state:

a) the identity of the ".w on from, the.RSC who "-
participate in the 40s8ussion(s);

b) the identity ofthe person from the RMI"C whoparticipated in the discussion(s),

v ) any other person who was present at any such
discussionsg

d) the date of any such discussions,
e) the subjects discussed at any such discussions.

S 11. Was any information concerning the MSC's plans or
activities in support of Senator Evans in the special)senatorial election in Washington state in 1983 forwarded ortransmitted in any manner to Rodney a. Smith or any other

--" employee, agent, member, volunteer, or other representative
. of the RNIECV If so, state:

o a) date of any such transmittals,

rb) the information transmitted;
Cc) the identity of the individual(s) who transmittede) the information.

o 12. Did any employee, agent, member, volunteer or any otherrepresentative of the RnIC ever discuss the RlIC's plansor activities in support of Senator Evans in the specialsenatorial election in Washington state in 1983 with anyemployee, agent, member, volunteer, or other representative
of the MRSC? If so, state:

a) the identity of the person from the NRSC who
participated in the discussion(s);

b) the identity of the person from the RdiEC who
participated in the discussion(s)

c) any other person who was present at any such
discussions; e d
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d) the date of any such discussionsi
e) the subjects discussd at any such discussions.

13. Did any employee, agent, me r volunteer or any otherrepresentative of the R/ISC eV*r disecuss the NRSCs plans oractivities in support of Senator rvans in the specialsenatorial electl , in Wasbigton state in 1983 with SenatorJohn Netn or any employee, agent or other representative ofSenator Reins? If so, state:

a) the identity of the person from the NRS 'whoparticipated in the discussion(s)
1

b) the identity of the person from7 the RNZEC whoparticipated in the discussion(s),

c) any other person who vas present at any such
discussions;

d) the date of any such discussions,

e) the subjects discussed at any such discussions.CIV

14. Was any information concerning the NxSCes plans orV7 activities in support of Senator Evans in the specialsenatorial election in Washington state in 1983 forwarded ortransmitted in any manner to Senator John Heinz or any
V employee, agent or other representative of Senator Heinz orby any employee, agent, member, volunteer, or other
C) representative of the NRSC? If so, state:

a) date of any such transmittals;

b) the information transmitted;

C) the identity of the individual(s) who transmitted
the information.



FEDERAL ELECTION COMMISSION
WASHINGTON, O.C. 203

July 13, 1984

Carol C. Darr, Esquire
Skadden, Arps, Slate, Neagher

and r1am
918 Eighteenth Street, NoW.
Washington, D.C. 20006

UE: WE 1596/1602
Republican National

Independent ExpenditureCommittee

Dear Ms. Darr:

The Federal Election Commission notified your client onNovember 15 and 28, 1983, of a complaint alleging violations ofCV certain sections of the Federal Election Campaign Act of 1971, asamended ("the Act). A copy of the complaint was forwarded toyour client at that time.

Upon further, review of the allegations contained in the.complaints, and information supplied by you, the Commission, onJuly 10, 1984, merged KURs 1596 and 1602, and determined thato there is reason to believe that your client has violated 2 U.S.C.S 441a(a), a provision of the Act. Specifically, it appears thatthe Republican National Independent Expenditure Committee("RNIECO) and the National Republican Senatorial Committee(*NRSC") are affiliated committees and therefore have madeexcessive contributions to the Dan Evans Senate Committee inviolation of 2 U.S.C. S 441a(a). The basis for the allegationinvolves an overlapping member, a former employee and a commoncontributor list which were instrumental in establishing the
RNIEC.

The regulations at 11 C.F.R. S 100.5(g) (2) define affiliated
committees as:

all committees (including a separate segregatedfund, see 11 C.F.R. Part 114) established,
financed, maintained, or controlled by the samecorporation, labor organization, person, orgroup of persons $ncluding any parent,subsidiary, branch, division, department, or
local unit thereof



Carol C. Darr Esquire
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As affiliated comittees tbe RfIC and the MISC have thesane contributot limitation because all affiliated poiticalcommittees are treated as one cowlittee for put.S. of oputingcontribution laistations. 11 Ce.*,, S 110.3. n addition, as aparty committee the _noC is prohibited frm making independentexpenditurese. il C.'.. S. 11.7 (b) (4). This prohibition extendsto all Of its aff iliatos and therefore any expnditures made bythe RNlIC must be coidered contributions ikin on behalf ofthe candidate. The 100C spent the maximu amount allowed under2 U.S.C. $ 441a(d) in support of Senator EVans. The RNTBC spentover $185*000 on behalf of Senator Evans. The RNIC and theNRSC, as affiliated committees, exceeded the contributionlimitations of 2 U.S.C. S 4414(a) on behalf of Senator Evans inthe Washington Senate race.

The complaints raise numerous questions concerning thecommon and former personnel of the RNTEC and the NISC. RodneySmith was the former finance director and treasurer of the NRSC17 prior to his association with the RNEC. Tt is unclear whether1 Mr. Smith used that former association to acquire knowledge ofthe _SC's plans and activities on behalf of Senator Evans., Senator Heinz was a member of the NRSC while also active with theRNIEC. While Senator Heinz Osuspended* his membership from the"T NRSC during part of the Washington Senate race, Senator Heinz wasin a position to acquire information from the NISC concerning theNRSC's plans and activities to support Senator Evans.

In its supplemental response the RNIRC acknowledged that it
has a contributor mailing list also used by the NRSC and that itused that list to help finance its operations.

The use of the MRSC's contributor list was clearlyCinstrumental in the RNIEC's ability to raise campaign
contributions. Without the contributor list also used by theNRSC, it seems logical to assume that the RNIEC would not haveCr raised almost $300,000 with total operating expenditures of lessthan $26,000. While there may be circumstances under which thepossession and utilization of a list by a former officer of onecommittee in his or her new employment at a different committeewould not be determinative, there is reason to believe hereinthat the RNITEC utilized the list to get started, that thecontributor list was not even charged for, and that it was notgenerally available except through the conduit of a formerfinance director, Rodney Smith. The continued use of that list,allegedly claimed by the NRSC, without compensation from theRNIEC helped to establish the RNIEC. Without this list, it ishighly improbable that the RNIEC would have been able to raisethe funds needed to establish its existence.
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Your clientla respon to the Comission" s initialnotfication of this cpaint did not provide completeInformation regarding the matter in qe0tion. Please submit.answrs to the enclosed questions within ten (10) days of receiptof this letter. Statements shoul be submitted under oath.
The Office of General Counsel would like to settle thismatter through cciliation prior to a finding of probable cause;however, In theabse. Ol f any information dich mtaonstratestatno furter act ion shourdybe taken against your client, theOffice of General Counsel must proceed to the next compliancestage AS noted on page 2, paragraph 2 of the enclosed ptocedures.

This matter will remaln confidential In accordance with2 U.S.C. 5S 437g (a)(4)(2) and 437g(a) (12) (A) unless you notifythe Commission in writing that your client wishes the matter tobe made public.

If you have any questions, please contact Robert 3. Pease,the attorney assigned to this matter, at (202) 523-4000.

Cq Sincerely,

OL Ann Elliott

Chairman

Enclosure
Questions
Procedures



TO: Rodne! A. Smithe Treasute
Repu Nlcan National Independent Uxpenditure
comittee

3 MR 1596/1602

Defi9nition a0md Instructions
1. For purposes of questions one through five inclusive,the terms 'contributor lit' or *Smith contributor liste referInterchangeably to the list Which the Reblican NationalIndependent _xpenditure Committee (elIC') described in itsresponse to the above-refereno olaints In MRU* 1596 and 1602as a list developed by it. Rodn Smith during his employment orconsultancy at the National Republican Senatorial Committee(MRISC'O)•

2. With respect to questions six through ten, inclusive,.10 the term *Heinz list* refers to the contributor list the RNIEC,In its Supplemental response to the above-referenced complaints* In MURs 1596-1602, said it rented from Senator Heinz.
3. "Person' shall be deemed to include both singular andplural, and shall mean any natural person, committee,association, or any other organization or entity.

4. *You' shall mean the named respondent in this action,or any agent or agents thereof.

o5. Identify' with respect to a person shall mean statethe full name, the most recent business and residence addressesand telephone numbers, the present occupation or position of suchperson, and the nature of the connection or association thatperson has to any respondent in this MUR. If the person to beidentified is not a natural person, provide the legal and tradenames, and the address and telephone number.

6. "Matter Under Review" or OMURO shall mean thedesignation given by the Federal Election Commission to any caseor matter which comprises a compliance or enforcement action.The numerical symbol following the acronym O4UR ,represents theidentifying number given by the Federal Election Commission to
that matter.

If any privilege is claimed as to any communication as towhich information is requested by these questions, or as to anyresponse requested by these questions, state the privilegeclaimed, the communication and/or answer as to which that claimis made, the topic discussed in the communication, and specifythe basis upon which you assert that claim.
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For each document produme, state the lnumber of the document
request to which it is respontsic If an, ument calle& for
herein is withheld under a claim .f privi p1 furnish a
lAt identifying each such unt for Ih th privilege is a
claimed, together with the folwing infOriornieei

(a) a description of the subject mattery

(b) the date, if any, appearing on the document,

(C) the name and title of the author;

(d) the name and title of the person to whom the
document was addressed;

(e) the name and title of the person to whom the
document was actually sent;

N(f) the number of pages in the document;

(g) the paragraph of this request to which the
document is otherwise responsive; and

"' (h) the nature of the claimed privilege as well as the
specific basis for your claim of such privilege.

SIM NDOi
0 1. With respect to the contributor list developed by Rodney
qr Smith ("the Smith list") while employed by the National

Republican Senatorial Committee (ONRSCO), does Mr. Smith own
C that list? If so, what is that ownership right based upon?

a) Is this contributor list now owned by RNIEC?

b) What is the ownership right of RNIBC in regard to
the contributor list?

2. Describe in detail how Mr. Smith acquired possession of the
contributor list after he left the NRSC.

a) Did Mr. Smith have possession before leaving NRSC?

3. Did anyone at the NRSC know that Mr. Smith had possession of
the Smith contributor list after he left the NRSC? If so:

a) identify all individuals who knew that Mr. Smith
had possession of said list;
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b) when each individual first became aware that
ur. Smith had pOsTeassio of Said list,

c) state how e., iuiuidul. a aware that
Mr. Smith hado eSsio o aid lit. ta

4. Did Mr. Smith ever sswith aY emploVee, agent, member,volunteer or any otbt p~son frthe RiSC the ownership
rights of the $mith ca1wa: tor list? icr each suchdiscussion that took placi provides

a) the identity of the SC eM loyee(s), igeut(s),
member (s) volunteer(s), Or other person(s)involved n, the conversation;

b) the date the conversation took place;

C) a detailed description of the conversation.
0 5. How much money did the WIzEC raise in 1983 using the Smith

contributor list?

Va) How many contributor names were on that list?.
b) How much money did the MRIEC spend in 1983 in- connection with fundraising efforts using said

contributor list?

6. With respect to the list rental by the RNIEC from Senator0 Heinz (see RNTEC supplemental response to HURs 1596/1602):

a) was there a written rental agreement between theparties concerning the Heinz list? If so, please
provide a copy of such agreement.

b) If there was no written agreement, please stateall terms of the rental agreement, including, butnot limited to, the rental fee for said list, thelength of time the RNIEC was authorized to usesaid list, and all restrictions placed on the use
of said list.

7. How many contributor names were on the Heinz list rented by
the RNTEC?

8. How much money did the RNIEC raise in 1983 using the Heinz
list?

9. How much money did the RNIEC spend in 1983 on fundraisingefforts in which the Heinz contributor list was used?



Page 4
10. Dd any emloyee. agent, member, volunteer, or any otherCePresenta ive of the RISC ever discuss the RISC's plans oractivities in support of Senatet Bvan. in the specialsenatorial electba In i akbingt@n: state in 1903 withRodney A.. SMIth or any other I p e, agent, mber,volunteer, or other representative of thelauf c? If so,state:

a) the identity of the person from the MISC whoparticipated in the discussion(s);
b) the identity of the prson from the RImfc whoparticipated in the diacussion(s);
c) any other person who was present at any such

discussionsP

d) the date of any such discussions;
e) the subjects discussed at any such discussions.

'0 11.Was any information concerning the RSIS plans orCv activities in support Of Senator Evans in the specialsenatorial election in Washington state in 1983 forwarded ortransmitted in any manner to Rodney A. Smith or any other.O employee, agent, member, volunteer, or other representativeof the RNIEC?. If so, state:

a) date of any such transmittals;

b) the information transmitted;
c) the identity of the individual(s) who transmitted

the information.
12. Did any employee, agent, member, volunteer or any otherrepresentative of the RNTEC ever discuss the RNTEC's plansor activities in support of Senator Evans in the specialsenatorial election in Washington state in 1983 with anyemployee, agent, member, volunteer, or other representativeof the NRSC? If so, state:

a) the identity of the person from the NRSC whoparticipated in the discussion(s);
b) the identity of the person from the RNTEC whoparticipated in the discussion(s);
c) any other person who was present at any suchdiscussions;
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d) the date of any such discussions!

e) the subjects discussed at any such discussions.
13. Did any eployee a, volunteer o n other

representative ot ic ever discuss the US s plans oractivities in support of Senator evans in the specialsenatorial election in Washington state in 1963 with SenatorYohn Heinz or any emoee, ageat or other representative ofSenator Heinz? If so, state:

a) the identity of the person from the NRO -whoparticipates in the 1scussion(s);

b) the identity of the person from the RNIJC who
participated in the discussion(s)1

C) any other person who was present at any such
discussions;

d) the date of any such discussions,
e) the subjects discussed at any such discussions.

14. Was any information concerning the NRSC's plans oractivities in support of Senator Evans in the specialsenatorial election in Washington state in 1983 forwarded ortransmitted in any manner to Senator John Heinz or anyemployee, agent or other representative of Senator Heinz orby any employee, agent, member, volunteer, or other
representative of the NRSC? If so, state:

a) date of any such transmittals;

b) the information transmitted;

C) the identity of the individual(s) who transmitted
the information.



k FEDERAL ELECTION COMMISSION

WMAHNGTON. D.C. 206

July-13, 1984

OakeradBtte
818 Connecticut Avenue, N.W.
Washington, D.C. 20006

RE: UR 1596/1602
National Republican

Senatorial Committee
Dear Kr. Baran:

The Federal Election Commission notified your client onDecember 8, 1983, of complaints alleging violations of certainsections of the Federal Election Campaign Act of 1971, as amended("the Act*). Copies of the complaints were forwarded to your
client at that time.

Upon further review of the allegations contained in thecomplaints, and information supplied by you, the Commission, onJuly 10, 1984, merged IURs 1596 and 1602, and determined thatthere is reason to believe that your client has violated 2 U.S.C.S 441a(a), a provision of the Act. Specifically, it appears thato the Republican National Independent Expenditure Committee
( RNIEC") and the National Republican Senatorial Committee("NRSCI) are affiliated committees and therefore have made
excessive contributions to the Dan Evans Senate Committee inviolation of 2 U.S.C. S 441a(a). The basis for the allegationinvolves an overlapping member, a former employee and a commoncontributor list which were instrumental in establishing the
RNIEC.

The regulations at 11 C.F.R. S lO0.5(g)(2) define affiliated
committees as:

all committees (including a separate segregated
fund, see 11 C.F.R. Part 114) established,
financed, maintained, or controlled by the samecorporation, labor organization, person, orgroup of persons including any parent,
subsidiary, branch, division, department, or
local unit thereof

777711
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As, aff-iliatd omm- ttees the .RNU an.4 he URIC have thesame contribution limtation becus -l affillated political
committee S.are txeal" t e& an o w tor, itses tof cmputingcotributon limitaltt6 11 C... S 1 . addition, as apatil~tethe . ..party tteei Drohibited frm m kn independentexpenditures..!! LL. CV6.i .R 110• 7 (b)44). This r tiOn extendsto al Q tliCadtecoeay xadiue aebthe IRU ut -rEeed, con 9 batios low ta onfehlfothe candat Th spentthe i alloed under
2 U.S.C. S 441a(d) in suprt of Lanator vs Te C spentover $l854000 on balf C. enator Avans. The EC d theISC, aaafftiliated Cmittees, exceede the contributionlimitations of 2 U.o.C. 441a(a) on behalf of Senator Bvans inthe Washington Senate race.

The complaints raise numerous questions concerning thecommon and former personnel of the ITC and the RISC. RodneySmith was the former finance director and treasurer of the NRSCprior to his association with the RIC. It is unclear whetherMr. Smith used that former association to acquire knowledge ofthe MRSC's plans and activities on behalf of Senator Evans.CV Senator Heinz was a member of the MRSC while also active with theRNIRC. While Senator Heinz "suspended- his membership from theMRSC during part of the Washington Senate race, Senator Heinz wasin a position to acquire information from the NISC concerning theNRSC's plans and activities to support Senator Evans.
In its supplemental response the RTEBC acknowledged that itC has a contributor mailing list also used by the NRSC and that itused that list to help finance its operations.

The use of the NRSC's contributor list was clearlyinstrumental in the RNTEC's ability to raise campaignV contributions. Without the contributor list also used by theNRSC, it seems logical to assume that the RNTEC would not haveraised almost $300,000 with total operating expenditures of lessthan $26,000. While there may be circumstances under which thepossession and utilization of a list by a former officer of onecommittee in his or her new employment at a different committeewould not be determinative, there is reason to believe hereinthat the RNTEC utilized the list to get started, that thecontributor list was not even charged for, and that it was notgenerally available except through the conduit of a formerfinance director, Rodney Smith. The continued use of that list,allegedly claimed by the RSC, without compensation from theRmEC helped to establish the RNIEC. Without this list, it ishighly improbable that the RNrEC would have been able to raisethe funds needed to establish its existence.



Jan V. Baran, Zaquire
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Your client's, reponse to the CoMLsion's initial
notification of this' complint did not ptovide complete
information regarding the atter in qustion. Please submit
answers to the enclosed question* withnten (0) days of receipt
ofvthis letter. Statements should be sUbmitted under oath.

The Office of General Counsel woul4 -like to settle this
Matter through conciliation priot to a fi1ding of probbe cause;however, in the absence of any information whichdestrates
that no further action should be taken against your client, the
Office of General Counsel must proceed to the next c__Afance
stage as noted on page 2, paragraph 2 of the enclosed procedures.

This matter will remain confidential in accordance with
2 U.S.C. SS 437g(a) (4) (B) and 437g(a)(12)(A) unless you notify
the Commission in writing that your client wishes the matter to
be made public.

If you have any questions, please contact Robert 3. Pease,
the attorney assigned to this matter, at (202) 523-4000.

Sincerely,

Ae Ann Elliott
Chairman

oqr

Enclosure
Questions
Procedures



TO: Bob Perkins, Treasurer
National Republican-Senatorial Cotittee
404 C street# ..
Washington, D.C. 20002

U: "me 1596/1602, National
Republican Senatorial
Camittee

Definittion ad InseructioM

1. For purposes of these questions the tern OconriLbutorlist* refers to the names and addresses of the NationalRepublican Senatorial Committee' a ("NMSCO) contributors.
2. *Person, shall be deemed to include both singular andplural, and shall mean any natural person, committee,association, or .any other organization or entity.
3. *You" shall mean the named respondent In this action,or any agent or agents thereof.
4. Irdentifyo with respect to a person shall mean statethe full name, the most recent business and residence addressesand telephone numbers, the present occupati'on or position of suchperson, and the nature of the connection or association that-- person has to any respondent in this MUR. If the person to beidentified is not a natural person, provide the legal and tradenames, and the address and telephone number.

0)5. mNatter Under Reviews or OMURN shall mean thedesignation given by the Federal Election Commission to any caseor matter which comprises a compliance or enforcement action."iThe numerical symbol following the acronym ima represents theidentifying number given by the Federal Election Commission tothat matter.

If any privilege is claimed as to any communication as towhich information is requested by these questions, or as to anyresponse requested by these questions, state the privilegeclaimed, the communication and/or answer as to which that claimis made, the topic discussed In the communication, and specifythe basis upon which you assert that claim.
For each document produced, state the number of the documentrequest to which it is responsive. If any document called forherein is withheld under a claim of privilege, please furnish alist identifying each such document for which the privilege isclaimed, together with the following information:



2uestions
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(a) a description of" the subject matter;
(b) the date, if any, appearing on the documenti-
(c) the nme and title of the author;
(d) the ame and title of the person to whom thedouet "warn adeased g
(.) the name and title of the person to whom the

document was actually sent;
(f) the number of pages in the documentl

(g) the paragraph of this request to which thedocument is otherwise responsive; "

(h) the nature of the claimed privilege as well as thespecific basis for your claim of such privilege.

Tr 1. Were you the treasurer of the NRSC during the entire time_ Mr. Rodney Smith was employed by the NRSC?

a) If not, list all treasurers during Mr. Smith's
tenure at the vRSC.

2. During the time Mr. Rodney Smith was employed by the NRSC asfinance director did he develop a contributor list for the
NRSC?

1 a) If so, does the NRSC own this list?
C b) What is that ownership right based upon?

3. Have any employees, agents, volunteers, or any other personsfrom the NRSC ever discussed ownership rights of the
contributor list with Mr. Smith?

4. In the NRSC's response to the complaints filed in MURs 1596and 1602 you stated that the "RNIEC has never beenauthorized by NRSC to have custody, control, possession oruse of the names or addresses of NRSC contributors.* Is anyemployee, agent, volunteer, or any other person from theNRSC aware that Mr. Smith took the contributor list with himwhen he left the NRSC? If so, state:
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a) how the NISC became aware that Mr. Smith took the
contributor listo

b) when it became aware that Mr. Smith had possession
of the list;

a) ientfy all persons who made this information
known . the CIC.

5. The MISC further stated that NRSC has taken steps withrespect to RlIRC to prevent any unauthorized use .of NRIC'sproprietary Information."

a) Describe in detail what steps were taken to regainpossession of the contributor list.
b) Describe all steps taken to ensure that the RNIBCdoes not use the contributor list.

c) If any of these steps in (a) and (b) above werereduced to writing, please provide a copy of any
such documents.

6. Has the MRSC ever rented its contributor list to a personand/or group. If so, for each such rental provide:

a) the identity of the person or group who rented the
contributor list;

b) the terms of such rental;

C) the date(s) of such rental agreements.
7. Has the NRSC ever provided the contributor list free of

tj. charge to any person or group? Tf so, for each suchtransaction identify:
a) the person or group to whom the NRSC provided the

list;

b) the terms of the agreement;

c) the date(s) of the agreement.
8. Did any employee, agent, member, volunteer, or any otherrepresentative of the NRSC ever discuss the NRSC's plans oractivities in support of Senator Evans in the specialsenatorial election in Washington state in 1983 withRodney A. Smith or any other employee, agent, member,



Questions
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volunteer, or other representative of the RIZC? If so,
state:

a) the identity of the serson from the MMC who
participatol in the iscussion(s);

b) the identity of the person from the RUIEC whoparticipatea in the disoasion(s);
c) any other person who was present at any such

discussions;

d) the date of any such discussions;
e) the subjects discussed at any such discussions.

9. Was any Information concerning the NRSC's plans oractivities in support of Senator Evans in the specialsenatorial election in Washington state in 1983 forwarded ortransmitted in any manner to Rodney A. Smith or any otheremployee, agent, member, volunteer, or other representativeof the RNIEC? If so, state:

a) date of any such transmittals;

b) the information transmitted;

C) the identity of the individual(s) who transmitted
CD the information.

10. Did any employee, agent, member, volunteer or any otherrepresentative of the NRSC ever discuss the NRSC's plans oractivities in support of Senator Evans in the specialsenatorial election in Washington state in 1983 with SenatorJohn Heinz or any employee, agent or other representative ofSenator Heinz? If so, state:

a) the identity of the person from the NRSC who
participated in the discussion(s);

b) the identity of the person from the RNIEC whoparticipated in the discussion(s);

c) any other person who was present at any suchdiscussions;

d) the date of any such discussions;

e) the subjects discussed at any such discussions.
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11. Was any infornation concerning the 1URC's Dans or
activitie in support of SLenaor Bvans in the special
senatorial e*lection in Washington state if 1983 forwarded ortransmitted in any mnner to Seoator John Seins or any

loyee agent or other repreOsentative of Senator Heinz, orby any employee. agen%* member, volunteer# or other
representative of the URIC? n so, states

a) date of any such transaittals;

b) the information transmittedl .

C) the identity of the individual(s) who transmitted
the information.

CO

Cs



FEDERAL ELECTION COMMISSION
* * WASHINGTON. D.C. 20463

July 13, 1984

Stuart N. Ge son, Esquire
Epstein, eker, Borsody and

Green, P.C.
1140 Nineteenth Street, N.W.
Washington, D.C. 20036

RE: XRs 1596/1602
Senator John Neinz

Dear Mr. Gerson:

The Federal Election Commission notified your client onNovember 15 and 28, 1983, of complaints alleging violations of
certain sections of the Federal Election Campaign Act of 1971, asamended (Cthe Act"). Copies of the complaints were forwarded to
your client at that time.

Tr Upon review of the allegations contained in the complaints,
and information supplied by your client, the Commission, on
July 10, 1984, merged RURs 1596 and 1602, and decided to take no
action at this time with respect to any possible violation of the
Act by your client.

C3
This matter will remain confidential in accordance with

2 U.S.C. SS 437g(a) (4) (B) and 437g(a)(12) (A) unless you notify
the Commission in writing that your client wishes the matter to
be made public.

ff

If you have any questions, please contact Robert E. Pease,
the attorney assigned to this matter, at (202) 523-4000.

Sincerely,

hiran tt
Chairman



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

July 13, 1984

Marlin L. Vortman, Bsquire
Keller, Rohrback, Waldo, Niscock,

Butterworth and Fardal
ThN Building
FourteenthFloor
Seattle, Washington 98101

RE: MUR 1596/1602
Dan Evans Senate Committee

Dear Mr, Vortman:0

On November 15 and December 8, 1983, the Commission notified
your client of complaints alleging violations of certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on July 10, 1984, determined that on the
basis of the information in the complaint, and information
provided by your client, there is no reason to believe that a
violation of any statute within its jurisdiction has been
committed. Accordingly the Commission closed its file in this
matter as it pertains to you. This matter will become a part of
the public record within 30 days after the file has been closed
with respect to all respondents. The Commission reminds you that
the confidentiality provisions of 2 U.S.C. SS 437g(a) (4) (B) and
437g(a) (12)(A) remain in effect until the entire matter is

L closed. The Commission will notify you when the entire file has
been closed.

Sincerely,

Counsel



K'
In the Matter of

The Republican National
Independent Expenditure
Committee, et al.

))
) MU 1596 an 1602

)

CERTIFICATION

I, Marjorie W. Enuons, recording secretary for the

do Federal Election Commission executive session of July 10,

1984, do hereby certify that the Commission took the following
cy

actions in the above-captioned matter:

- 1. Decided by a vote of 6-0 to merge MURs 1596
and 1602.

C) Commissioners Aikens, Elliott, Harris,
McDonald, McGarry, and Reiche voted
affirmatively for the decision.

2. Decided by a vote of 4-2 to find reason
to believe tbat the Republican National

it' Independent Expenditure Committee violated

2 U.S.C. S 441a(a) with respect to the Dan
Evans Senate Committee.

Commissioners Harris, McDonald, McGarry, and
Reiche voted affirmatively for the decision;
Commissioners Aikens and Elliott dissented.

(Continued)

BEFORE THE FEDERAL ELECTION COMMISSION
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Certification for MURs 1596 an 1602 Page 2
July 10, 1984

3. Decideo-2 to iind reason to

believe that the al R ulican
Senatorial CC U o violt 2 .S.C.
S 441a(a) with respect to the Dan vans
Senate Committee.

Coouissioners Harris, McDOnald, MKGarry, and
Reiche voted affirmatively for the decision;
Commissioners Aikens and Elliott dissented.

4. Decided bya vote of 5-0 to take no action
at this time with respect to any possible
violation of the Federal Election Campaign
Act by Senator John Heinz.

Commissioners Elliott, Harris, McDonald,
McGarry, and Reiche voted affirmatively
for the decision; Commissioner Aikens
abstained on the vote.

CV 5. Decided by a vote of 6-0 to find no reason
to believe that the Dan Evans Senate
Committee violated 2 U.S.C. S 441a(f) and
close the file to this respondent.

Commissioners Aikens, Elliott, Harris,
McDonald, McGarry, and Reiche voted

o affirmatively for the decision.

6. Decided by a vote of 5-0 to direct the General
!Counsel to send appropriate letters pursuant

to the above findings.

Commissioners Aikens, Harris, McDonald,
McGarry, and Reiche voted affirmatively for
the decision; Commissioner Elliott abstained
in the vote.

Attest:

Date Marjorie W. Emmons
Secretary of the Commission



FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

MEMORANDUM TO: CHARLES STEELE, GENERAL COUNSEL

FROM: MARJORIE W. EMMONS/JODY C. RANSOM

DATE: JUNE 26, 1984

SUBJECT: ADDITIONAL OBJECTION - MUR 1596/1602
General Counsel's Report
signed June 21, 1984

The above-named document was circulated to the

Commission on Friday, June 22, 1984 at 2:00.

Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commissioner Aikens

Commissioner Elliott

Commissioner Harris

Commissioner McDonald

Commiss ioner McGarrv

Commissioner Reiche

X

X

This matter will be placed on

agenda for Tuesday, July 10, 1984.

the Executive Session

come

tP

C



FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

CHARLES STZLE, GENERAL COUNSEL

MARJORIE W. EMMONS/JODY C. RANSOM

JUNE 25, 1984

OBJECTION - MUR 1596/1602 General Counsel's
Report signed June 21, 1984

The above-named document was circulated to the

Commission on June 22, 1984 at 2:00.

Objections have been received from the Commissioners

as indicated by the name(s) checked:

Commiss ioner

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Aikens

Elliott

Harris

McDonald

McGarrv

Reiche

This matter will be placed on

agenda for Tuesday, July 3, 1984.

the Executive Session

"

,q-n

x
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FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

MSMOMNDUK

TO:

FRO4:

DATE :

SUBJECT':

Office of the Commission SecIetary

Office of General Counsel

June 22, 1984

MUR 1596/1602 - General Counsel's Report

The attached is submitted as an Agenda document

for the Commission Meeting of

Open Session

Closed Session

CT RCULAT IONS

48 Hour Tally Vote
Sensiti ve
Non-Sensitive

24 Hour No Objection
Sensitive
Non-Sens itive

Information
S ens i ti ve
Non-Sensitive

Other

iX]
[X]
[ ]
[ ]
[1]

[I

[J]I1I

DTSTRIB UT ION

Compliance

Audit Matters

Litigation

Closed MUR Letters

Status Sheets

Advisory Opinions

Other (see distribution
below)

crC
[X]

[]

[ ]

[ ]

[1]



1Mb t" Matter, of

The* Rpblican Nation-al

100 #KS ION

XMI 4 1596 and4 1602

* WINAL CNEL. 8 MUMO

On November 6, 1983, the Commission receIved a complaint,

designated as HIR 1596, from the Democratic Senatorial Campaign

Committee and the Democratic Congressional Campaign Committ.
C.On lovember 22, 1983, Common Cause filed a complaint with t1 .

4 FT!Commission that was designated as 1U1 1602. Both complaintf r...
contained similar allegations against the Republican National -<

Independent Expenditure Committee ("RNIICO), Rodney A. Smit. the, F

president and treasurer of the RNIEC, Senator John Heinz, co- -

founder and chairman of the RNIEC's Advisory Panel, the National

Republican Senatorial Committee ("NRSC"), and the Dan Evans

Senate Committee (*Evans Committee"). Because both MUlls involve

similar allegations and respondents, this report contains a

recommendation to merge URs 1596 and 1602. Consequently, for

purposes of this report both MURs will be treated as if merged.

The allegations in the complaints concern expenditures made

by the RNIEC in connection with the special senatorial election

in Washington state. The RNIEC spent over $185,000 on behalf of

Senator Evans in that election. RNIEC claims that the

expenditures made qualify as independent expenditures; the

complainants contend that the expenditures were not independent

11131
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but rather were excessive contributio"i's. kik by RHIC on

behalf of Senator Evans.

The complainants allege that the RNIBC was established by a

national political party, that the RNIC and the MRIC are

affiliated political committees subject to the same contribution

limitations, that the USUC provided the RW= with the plans of

the Evans campaign and that the RNINC had direct contact with the

Evans campaign concerning the plans and activities of the Evans

Committee. In support of these allegations the complaints state

that the RNIBC has the words "Republican National" in its name,

N. that its goal is to elect Republican candidates, the RNIEC and

or the NRSC have both common vendors and donors and that both
committees have overlapping personnel. The complainants conclude
that these allegations demonstrate that impermissible

coordination of expenditures between the RNIEC, NRSC and the

0 Evans Committee occurred such that the independence of the

17 expenditures made by the RNIEC on behalf of Senator Evans were

C compromised and therefore are excessive contributions in-kind.

V1 The Commission has received verified responses from all of

the respondents in this matter.

The RNIEC is a non-party political committee that registered

with the Commission on March 30, 1983. On its original

registration it listed Rodney A. Smith as the treasurer. In an

amendment, dated October 13, 1983, Elizabeth Warren Smith was

listed as assistant treasurer. Mr. Smith was one of the



co-founders of the RNUM and, operates thoc00*ittee on a day-to-
day basis according to information tec*tL ed by the Comisin

Mr. Smith is the president as .. l elas tctasurer of the C.....
Mr. Smith formerly was employed by the A*pqblicaW National
Committee from 1976 to 1977. From 1977 until -December, of 1982,
Mr. Smith was the finance director and treasurer for the MRSC.

On the RNIRC's fundraising material Senator John Heinz,
Republican from Pennsylvania, is listed as one of the co-founders
of the RNHEC. Senator Heinz is currently chairman of the RNIEC's
*Advisory Panel.' Senator Heinz formerly was the chairman of the

cc NRSC until 1980, and was a member until he resigned from the
committee on November 14, 1983.

Nr The ENIEC spent over $185,000 on behalf of Senator Evans in

MOM the special general election for United States Senator held on
November 8, 1983. The expenditures consisted of an "election-

gram" sent to prospective voters urging them to vote for Senator
Evans. The RNIEC has reported these expenditures as independent

expenditures on behalf of Senator Evans.

The NRSC is a national political committee reigstered with
the Commission. The current chairman of the NRSC is Senator

Richard Lugar of Indiana and he was also the chairman of the

committee throughout the special Washington senate race. The
NRSC is comprised of sixteen Republican senators, the Majority
Leader of the United States Senate and an operational staff. The

chairman of the NRSC is responsible for the day-to-day operations
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of the committee.]/ The NMC spent the u'ittn permitted by law

on behalf of Senator Nvans, for the Washington Senate race,

approxitately $265.000,

8enator Daniel Evans, Republican frm Washington, was a
candidate for U.S. Senate in the speodIe general election held in
Washington state on November 8, 1963. His opponent was U.S.
Representative Mike Lowry. The Bvans Cammttee was the principal

campaign committee for Senator Evans.

One of the principal allegations in the complaints concerns

the overlapping or common personnel of the URSC and the RNTEC.
It is important therefore to have an accurate chronology of

CIN events concerning the formation of the RNUTC and the special
general election in Washington state on November 8, 1983. The

-- following is a chronology of relevant dates in this matter.

1. In December 1982 Rodney A. Smith resigned as treasurer
05 and finance director of the NRSC2/

2. On March 30, 1983, the RNTBC registered with the

M Commission as a non-party political committee making independent

Sexpenditures. Rodney A. Smith was listed as treasurer.

3. Tn August 1983, the NRSC became aware that the RNTEC

was conducting fundraising efforts.3_/ A fundraising letter of

Y/ Heinz response to MUR 1596, p. 3; Heinz response to

MUR 1602, p. 2; RNIBC response to 4UR 1602, p. 14.

2/ RNIBC response to RUR 1596, p. 4.

3/ NRSC response, affidavit of Senator Lugar (hereinafter Lugar
affidavit), 1 4.
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the RNIBC dated July 29, 1983# was brought to the attention of

the URSC. That letter Stated that the RXIRC intended to support

1984 Republican senate candidates through independent

expenditures. The letter was signed by Senator Heins. Senator
Lugar, chairman of the WMC, requested a meeting with Senator
Reins to discuss senator Heinz's involvement with the REXBC.

That meeting was delayed because of the Senate's susmer recess.

4. On September 1, 1983, Senator Jackson died creating a

vacancy in the Senate from the state of Washington.

a 5. On September 12, Daniel Evans was appointed Senator

o filling the vacancy created by Senator Jackson's death.
a 6. On September 12, 1983, Senator Evans declared as a

candidate for the special general election for United States

Senate in Washington state to be held on November 8, 1983.

7. On September 15, 1983, Senator Lugar and Heinz met to

0 discuss Senator Heinz's involvement with the RUTEC and the making

of independent expenditures. 4 / Senator Lugar requested of

Senator Heinz that if Heinz chose not to cease independent
Lt' expenditure activity he resign as a member of the NRSC.

8. On September 19, 1983, the RNTEC formally decided to
make independent expenditures on behalf of Senator Evans for the

special general election of November 8, 1983.5/

/ Lugar affidavit, 1 6.

V As previously mentioned, the RNIEC spent over $185,000 on
behalf of Senator Evans. Part of this amount includes
expenditures used for general fundraising efforts andadministrative expenses which were attributed as expenditures onbehalf of Senator Evans. See RNIEC response to EtR 1596, p. 2,
n.2.
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9. On October 6, 1983, in a letter to Senator Lugar,

Senator Helnz stated that he was suspending himself from all

campaign related activities pertaining to the Dan Bvans race and

was taking a leave of absence from the NUaC through and including
the special senatorial election in Washington state to be decided

on November 8, 1983.

10. During the week of October 18, 1983, the RUTEC mailed

"election-grams* to selected voters in Washington state urging
then to vote for Senator Evans. Senator Heinz signed the

election-grams. Senator Heinz is identified as a United States

Senator from Pennsylvania. The election-gram contains a

disclaimer indicating that it was paid for by the RNHIC,

Vr Rodney A. Smith, president. The disclaimer also states that the

ago* mailing was prepared independent of and without authorization of

t#- Dan Evans or his campaign committee.

o 11. On November 7, 1983, an article appeared in the Wall

Street Journal under the heading "Group Formed by Sen. Heinz Aims
to Pour Money Tnto GOP Races, Exceeding Limit.* This article was

referred to in both of the complaints in this matter.

12. On November 8, 1983, Senator Evans won the special

general election in Washington state.

13. On November 8, 1983, the Commission received a

complaint from the DSCC and the DCCC.

14. On November 14, 1983, Senator Heinz resigned from the

NRSC.
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15. On November 22, 1983a the Cemmission received a

complaint from Common Cause.

LU~kL AND ?ACflRJ AN&U T6

The main issue raised by the complaints in this matter

concerns whether the expenditures made by the It!EC qualify as

independent expenditures. All of the allegations In the

complaints attack the independence of those expenditures made on

behalf of Senator Evans by the RWEC.

An independent expenditure is defined at 11 C.P.R.

S 109.1(a) as:

an expenditure by a person for a
cOMeuncation expressly advocating the
election or defeat of a clearly identified
candidate which is not made with the

17 cooperation or with the prior consent of, or
In coUsultation with, or at the request or

-w suggestion of, a candidate or any agent or
authorized committee of such candidate.

Section 109.l(b)(5) further provides that any expenditure not

4T qualifying as an independent expenditure is considered a

C contribution in-kind to the candidate and subject to the

lt restrictions of 2 U.S.C. S 441a.

or The issues raised in the complaints can be summarized into

two main allegations. First, the NRSC and the RNIEC are

affiliated committees and/or that the two committees

impermissibly coordinated their expenditures. And second, the

RNIEC had contact with the Evans campaign, thereby negating the

independence of the expenditures made by the RNrIC. If

substantiated, each of these allegations results in the

expenditures made by the RNTEC as being excessive in-kind
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contributions by the NTIC on behalf of Seiator Bvans in

violation of 2 U.S.C. S 441a. Section 441& limits non-qualified

political committees, such as the RlXIC, to making a maximum of

$1,000 in contributions to a federal candidate per election. The

RMlIC spent over $185,00O on b half of Senator Evans. Because

the complaints raise numerous..destions.oncerning the

connections between the MRSC and the RNIBC, which are not

answered by the responses of the respondents, the Office of

General Counsel recommends reason to believe that the

expenditures made by the RRIBC were excessive in-kind

contributions on behalf of Senator Evans.
01 Affiliation Or Coordination of RNEC and MNSC

In order to demonstrate affiliation in the present case it
must be shown that the MISC established or financed or maintained

or controlled the RNTEC. 11 C.F.R. S 100.5(g)(2). If

o affiliated, the RNTBC and the MRSC would have the same

V contribution limitation because all affiliated political
C committees are treated as one committee for purposes of computing

contribution limitations. 11 C.F.R. 5 110.3. Tn addition, as a

party committee, the NRSC is prohibited from making independent

expenditures. 11 C.F.R. S ll0.7(b)(4). This prohibition extends

to all of its affiliates and therefore any expenditures made by

the RNTEC, should the RNIEC and the NRSC be affiliated, must be

considered contributions in-kind on behalf of the candidate. The

NRSC spent the maximum amount allowed under 2 U.S.C. 5 441a(d) in

support of Senator Evans. The RNTC spent over $185,000 on

behalf of Senator Evans. If the RNTEC and the NRSC are



affiliated ooittees n th her thy *@eded the

contribution limitations Of 2 U.S.C. 441a @n behalf of Senator

Evans in the WOOhington Senate race.

The complaints allege that because of the close ties between

the RIBC and the NMSC that the comittees are affiliated or that

the RNUZC was established and is maintained by a national

political party. The allegation that the RNIUC was established

and is maintained by a national political party is simly another
way of saying that the party and the RUIEC are affiliated

entities.

1qr To support the allegation of affiliation, the complaint

CV. states that the RNINC was organized by *key* Republican Party

Nr officials, its goal is to elect Republican candidates, it uses

- words "Republican National" in its name, it has common vendors

and it has common donors. The complaints further allege that the

RNIEC may have had access to the NRCS's contributor mailing list
which was used to establish the RNIEC.

Tn its response, the RNTEC stated that it was established,
and operated by Rodney A. Smith.6/ Mr. Smith once worked for the

Republican National Committee (RNC) (he terminated that

relationship in January 1977), and worked for the NRSC as finance

director from January 1977 until his resignation in

December 1982. It is unclear, however, exactly what role Senator

Heinz plays with the RNIEC. He has been active in fundraising

RNIEC response to MUR 1602, p. 2.V
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appeals for the RNTBC, has contributed $5,000 to the RNIBC in

1983, and he has rented his contributor mailing list to the RNIBC

for an amount not in excess of $200.00._7/ Tn the eleotiongram

mailed to Washington voters, Senator Heinz said he was a "Co-

Founder" of the RNIBC. In his response to the present

complaints, however, Senator Heinz stated that while chairman of

RNIBC's 'Advisory Panel', he has never directed the operations of

the RNIEC nor made its decisions or controlled its staff.J/

The RNUZC freely admits that its goal is to elect Republican

candidates and that it uses the words ORepublican National" in
its name. There is nothing in the regulations that prohibits the

use of such party labels in a non-party committee's title. The

RNIEC also acknowledges that it has used some of the same vendors

as the NRSC but states that the vendors used by both committees

LO performed merely routine services.

o) The NRSC is a political committee composed of a chairman,

q sixteen members, the Majority Leader of the United States Senate,

and an operational staff. The NRSC is controlled by its chairman

on a day-to-day basis and the chairman does not need the approval

of the members prior to authorizing expenditures or making

contributions on behalf of federal candidates.9/ Tn its

I/ The RNIEC, in its supplemental response, stated that the
list rented from Senator Heinz fell below the threshold for
itemization, i.e. $200, and therefore was not itemized on the
RNEC s reports.

8/ Heinz response to MUR 1596, p. 2; see also RNTEC response to
MUR 1602, p. 14.

9/ Heinz response to MUR 1596, p. 3.



t"esptse, the NWSC stated thatits policy is that NRSC members

and personnel not communicate with any person or committee that

is making, or states an intention to make, independent

expenditures on behalf of Republican senatorial candidates.10/

NRSC states that it became aware of RHIEC's fundraising

activities in August 1983. On September 15, 1983, after the
Senate's summer recess, Senator Richard Lugar, MRSC's chairman,
met with Senator Heinz. Tn that meeting Senator Lugar asked
Senator Heinz to resign from the NRSC or cease independent

expenditure activities.ll/ As previously mentioned, Senator
Heinz instead took a leave of absence from the NRSC on October 6,
1983, but did not resign until November 14, 1983.

The NRSC denies any involvement with the RNTEC. Senator

Lugar stated that *to my knowledge, no member or employee of NRSC

P, provided any information about the projects, plans or needs of
o the Dan Evans for Senate campaign to Senator Heinz or to any

other person associated with RNIEC.I2/ The NRSC further stated
Ul that "no meetings of NRSC members were held during the period of

. August to November 15, 1983.*13/

_0/ Lugar affidavit, t 5.

l1/ Id, 16.
12/ Id. ,11.

13/ Id. , 1 10. This lack of meetings did not affect theoperations of the NRSC. According to Senator Heinz, it was notnecessary for the NRSC members to meet in order to authorizeexpenditures as the chairman of the NRSC has the authority tooperate the committee and make expenditures without the NRSC's
members' approval.
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It appears that the MISC attempted to distance itself from

the RNIC and Its independent activities. The MSC requested

Heinz to resign or cease his involvement in the independent

campaign, it instructed its staff to avoid contact with any
independent campaign and no meetings of the MRSC were held during
the period of Senator Heinz's leave of absence. In his response,
Senator Heinz declared that he never attended any meeting of the
NRSC at which the Washington state senate race was discussed.
Senator Heinz also confirmed that he did not attend any meetings

of the NRSC subsequent to Senator Jackson's death or that he
acquired any information concerning the Washington senate race

from the NRSC.

17 Although the NRSC may have taken some steps to distance
mom itself from the RNIEC there are links between the committees that

t P raise numerous questions concerning the expenditures made by the
o) RNIEC on behalf of Senator Evans. The links indicate that the

expenditures may have been impermissibly coordinated such that
there is reason to believe that the RNTEC and the NRSC may have
violated 2 U.S.C. S 441a(a) by making excessive in-kind
contributions on behalf of Senator Evans. If the two committees
are affiliated or the expenditures were impermissibly

coordinated, the expenditures made by the RNTEC on behalf of
Senator Evans do not qualify as independent expenditures but
rather are contributions in-kind to Senator Evans. In addition,

as an affiliate of the RNIEC, the contributions in-kind would

also be attributed to the NRSC.
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The links between the two comittees involve Rodney Smith,

Senator Heinz and a contributor mailing list used by both the

RKZ2C and the NRSC for fundraising purposes. AS previously

indicated, Mr. Sith, one of the co-founders of the RNYBC, was

the finance director and the treasurer of the MRSC from 1977

until December of 1982. Mr. Smith was involved in numerous

campaigns for the MRSC during his tenure at the MRSC. He was

heavily involved in fundraining for the MRSC. He in familiar

with the tactics and plans that have been employed by the MRSC to

help senatorial candidates. As a result of this former

association with the MRSC questions exist as to whether Mr. Smith

used that former relationship to either establish the RNlIC or to

assist in the expenditures made on behalf of Senator Evans. In

an affidavit supplied to the Commission, Mr. Smith stated he

received neither a suggestion or request by any state or national

political party committee to make expenditures on behalf of

Senator Evans.14/ While he may not have acted at the suggestion

of the NRSC, it is unclear whether Mr. Smith either had direct

contact with the NRSC or knew of the NRSC's plans in support of

Senator Evans.

Senator Heinz's overlapping memberships in both committees

raises concerns involving the affiliation of the two committees

as well as the independence of the expenditures made by the RNIEC

on behalf of Senator Evans. While Senator Heinz may not have

attended any meetings of the NRSC while he was involved

14/ RNTEC response to MUR 1602, affidavit of Rodney A. Smith.

CO
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in the RXIMC's efforts, to support 810tnotor Ivan, it is unknown

what information, if any, he recived from the UISC concerning

the MRSCOS plans to support Senator Evans. As a sember of the

MRSC, even a "suspendedI member, Senator Heinz may have been in a

position to acquire inforation from the MRSC c5ncerning the

MRSC's plans and activities. Senator Heinz acknowledges that he
gave general advice to the RNIBC and that he was active in

fundraising appeals. He is further identified as a Oco-founderO

of the RNUTC in RNIBC fundraising material.

The use by the RNIBC of a contributor list also used by the

MRSC raises additional problems of affiliation. The complaints

allege that the RNIBC had access to the NRSC's mailing list. In

support of that position they cite the significant overlap of

donors between the RNIEC and the NRSC. In its supplemental

response the RNTC acknowledged that it has a list also used by
o5 the NRSC. In that response the RNTEC stated that it used four

qrn lists to raise campaign funds. Tt acquired a list on an exchange

basis from Robert P. Odell, a fundraising consultant in

Republican politics; it rented a list from Senator Heinz; it

received from Rodney A. Smith a mpersonal list of prospective

contributors, which he had previously developed and later used to

assist NRSC during his consultancy";j/ and it received other

15/ The RNIEC reports do not disclose any in-kind contributions
received from Mr. Smith. They do show, however, a $500
contribution from Mr. Smith on March 17, 1983.



.i iu >i:'

tetatal li11st, t*potted to, the nCeAS/ 'f~creort diclose
that as of the' 1963 -Year End1Report thw Committee had raised

V*f156 In contrilbutions. the Committee nt-ir tope"rating.
expenses for this ame period of time we $25,769. The RNTNC
reports do not discose any payments ot rent or salaries. There

is only one disclOsed payment, for rental of contributor lists,

the $1,320 paid to A-American Public Issues Lists. The RNIRC
listed $525 as payment for postage on its reports.

In the supplemental response the RlZIC states that Mr. Smith

had a list of prospective contributors prior to his employment at

the NMRSC. While at the NMSC he further developed this list and
after leaving the NRSC used this list to raise funds for the
RNIEC• The KRSC disputes any authorization to Mr. Smith or

anyone else at the RNIRC to use the NRSC's contributor list. In

its response the NESC stated that the "RREC has never been
authorized by NRSC to have custody, control, possession or use of

the names or addresses of NRSC contributors 0 0 NRSC has

taken steps with respect to RNIBC to prevent any unauthorized use
of NRSC's proprietary information".]_/ It states further that it

had no knowledge prior to the RNTEC fundraising efforts that the
RNIEC may have had access to its mailing list. The RNIBC did not

pay the NRSC for the use of the list nor did the NRSC make a

contribution in-kind to the RNIZC for use of the contributor list.

16/ The RHIEC reports show a payment of $1,320.00 to AAA-
American Public Issues Lists for rental of mailing lists.

-7/ NRSC response, pp. 4-5.
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inotrusental in the EIX=C' as iity to raise oapaign

Ofttributions, *1ite the ue Of ite Pact- list was

unauthortigd, the use of, thelt as s"ta-Itnly a central

factor In. the es0tablishmeutf -Of tje MUTC. 'Without the

contributor list also:used by the URI.C, it seems logical to

assume that the 2RUITC.mould not have raised almost $300,00.0 with

total operating expenditures of less than $26,000. While there

may be circumstances under which the possession and utilization

of a list by a former officer of one committee in his or her new

employment at a different committee would not be determinative,

there is reason to believe herein that the RNTC utilized the

list to get started, that the contributor list was not even

--0 charged for, and that it was not generally available except

through the conduit of a former finance director, Rodney Smith.

o The continued use of that list, allegedly claimed by the NRSC,

without compensation from the RNTEC helped to establish the

RNIEC. Without this list, it is highly improbable that the RNIEC

would have been able to raise the funds needed to establish its

existence.

As previously mentioned, the RNTEC stated that it rented a

contributor list from Senator Heinz. The RNTEC reports do not

disclose any payments to Senator Heinz or to the Heinz Senate

Committee for rental of a mailinq list. The RNTIC, in its

supplemental response,1.8/ however, contends that the expense for

18/ RNIEC supplemental response (dated February 2, 1984), p. 2.
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tb list rente, frt Senator. Bea fellblow the threshold for

itemization, i.e., was not in excess of. $200. f 2 U.S.C.

S 434 (b) (5) (A). There is no evidence at this time that the list
reted from Senator asin: was for other than the usual and normal

The overlapping memberships in the WNSC and the ItZIM C by
Senator Heinz, the close association of',,Pney Saith with both
comittees as well as the use of a comon contributor list by
both comittees raise serious questions concerning the
affiliation of the two committees and that the expenditures made
by the RINIEC on behalf of Senator Evans were impermissibly

0coordinated with the RISC thus negating the claim that the

RNIEC's expenditures on behalf of Senator Evans were independent

expenditures. The Office of General Counsel recommends,
therefore, reason to believe that the RNTEC and the NRSC violated

o 2 U.S.C. S 441a(a) by making excessive contributions in-kind on
W behalf of Senator Evans.

Expenditures by RNIEC on behalf of Senator Evans'
The complaints allege that RNIEC's expenditures were not

totally independent of Senator Evans' campaign. Tt further
alleges that RNTEC obtained information from or about the Evans

campaign through NRSC or elsewhere and thereby coordinated its
expenditures with Senator Evans' campaign efforts. The
respondents have denied that the expenditures made by the RNIEC
were made with the cooperation, prior consent, or in consultation

with any representative of the Evans campaign. See 11 C.F.R.
S 109.1(a). The RNTEC, Rodney Smith and Elizabeth Smith, the



assistant treasurer of the P!MC, all responded under oath that
they had no contact with *Don -vans, his campaign committee or
agents with regard to the special election set for Novamber 8,
1983, nor was any decision to approve making independent
expenditures by the iNTIC in spport of Dan Ivans mode on the
basis of any request or suggestion of the candidate, his
committee or his or their agents."2/ The IRTEC further denies
that it received any information from the MRSC and denies any
coordination between itself and the NNC or any other national or
state party committee in regard to the Dan Evans Senator race.M/

0J.J. Gilmour, treasurer for the Dan Evans Senate Committee,
0 responded that neither he nor anyone associated with the Dan

Evans Senate Committee had any contact with Senator Heinz or
anyone connected with the RNIC.2/

The NMC specifically denies providing any information to
the RNIEC concerning the Evans campaign plans or needs.22/ The

C complaints provide no information to support the broad allegation
C that the RNIEC's expenditures were not totally independent of

Senator Evans' campaign. The RNTEC and its agents specifically
denied under oath having any contact with the Evans campaign.

19/ RNIEC response to MUR 1602, affidavits of Rodney Smith and
Elizabeth Smith.
20/ RNTEC response to 14UR 1596, p. 5; RNIEC response to
NUR 1602, p. 15.
21/ Response of Dan Evans Senate Committee to MURs 1596 and
1602.

22/ Lugar affidavit, , 11.



Pinally, the zv*n campaign denie 'avtng any contact with anyone

from the RHIBC. There is no direct evidence that the

expenditures made by.the 2NTEC on behalf of enaotor Evans in the

Washington Senate race in 1983 were not independent of the Evans

campaig'n.

The Office of General Counsel recommends that there is

reason to believe that the NRSC and the RUTEC, as affiliated

political committees, each violated 2 U.S.C. S 441a(a) by making

excessive in-kind contributions on behalf of Senator Evans in the

o special senatorial election in Washington state. As affiliated

committees, the expenditures made by one committee are attributed

Nr to each committee. While Senator Heinz may be required to

provide information in this matter, there is no direct evidence

at this time that he personally violated the Act. There is no

direct evidence that any violations of the Act occurred by the

Dan Evans Senate Committee.

! # RECOMMENDATTONS

1. Merge MURs 1596 and 1602.

2. Find reason to believe that the Republican National
Independent Expenditure Committee violated 2 U.S.C.
S 441a(a) with respect to the Dan Evans Senate Committee.

3. Find reason to believe that the National Republican
Senatorial Committee violated 2 U.S.C. S 441a(a) with
respect to the Dan Evans Senate Committee.

4. Find no reason to believe that Senator Heinz violated the
Act with respect to the Dan Evans Senate Committee.
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5. Find no reason to believe that the Dan Oans Senate
Committee violated 2 U.S.C. S 441a(f) and close the file as
to this respondent.

6. Approve the attached notification letters.

Charles N, Steele
General Counsel

Associate Gener Counsel

Attachments
Notification Letters

L
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WASHINGTON 0. C. 20030

(202) 601-000

July 12, 1984

HAND DELIVERED

Robert Pease, Esquire
Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1596 and 1602

Dear Mr. Pease:

Pursuant to our telephone conversation of this morn-
ing, please note my appearance as attorney for Senator John
Heinz in the above-referenced matters under review. Please
forward to me, on behalf of Senator Heinz., any item that the
Commission wishes to be called to his attention.

Sinc ely,

Stuart M. Gerson

SMG: cr

75n CENTUR~Y PAIR IMIT , . ...

(213) 604-8oe61

FOUR .M04RAOKRO .,
RANCgISO, CALIIP@I0 A 4111t

(4m)ne-see + ...
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EIN BECKER BORSODY & GREEK, PC
1140 19T- STREET, N.W.

7 hE WASH INGTON4, D.C. 20036

HA ND DELIVERED

Robert Pease, Esquire
Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463



91) EIGHTEENTH STREET, N.W.

WASHINGTON, 0. C. 20006

(&02) 43 -8700

February 2, 1984

Robert Pease, Esq.
Office of the General Counsel
Federal Election Commission
1325 K Street# N.y.
Washington, D.C. 20463

HAND DELl
osw "I""lll Wolmtoolia .wooo

MIOMr~.-ItIDI ON"e

Ism mo-nc0

raw 4100

we Mn=.L CALWGSH W=O

Re: MUR 1602

Dear Mr. Pease:

This letter responds to your telephone inquiry of
January 25, 1984. As you made clear in our conversation,
your request for additional information is made on an
informal basis. In a similar vein, our response is made
voluntarily, in the spirit of cooperation with the Commis-
sion, and in hopes of reaching a quick resolution to
this matter.

You asked where Mr. Rodney A. Smith acquired the
mailing lists to generate the funds raised by the Republican
National Independent Expenditures Committee (ORNIECO), given
the small expenditures reported for the rental of lists.
Given the fact that the officers of both the National
Republican Senatorial Committee (ONRSCO) and RNIEC have
stated under oath that NRSC provided no assistanca whatever
to RNIEC, your inquiry is not material to the question
of RNIEC's independence from the Evans campaign raised in
MUR 1602 and MUR 1596. As we see it, those matters should
be decided in RNIEC's favor irrespective of the information
you requested. Nevertheless, we are happy to respond to
you.

As we have previously explained, Smith was the
principal architect of the RNIEC and its fundraising programs.
For the six years prior to the formation of RNIEC, Smith
provided the same fundraising services on a consulting basis
for NRSC.

When Smith began assisting NRSC in January 1977,
it had no substantial asset base of any kind. Smith im-
mediately undertook the design of unique and attractive
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(3) R~:Rntal lists of all klad*

*~ efctively Velg09g1 Ato a inllist. the
names Mi *4aresses of prospective contributors acquired
from the thw e sources described above, and by focusing
attentton on those individuals most likely to be interested
in a p4rtieular fundraising program# Smith was ableto
target hi* market ad,, thusL qickly convert each of his
programs intb successful fundraising efforts.

, *hn Saith decided to form the RRIEC in March
1983, he used the.same fundraising techniques that had
proved so efctive for him in assisting NRSC. This time,
he developed the framework for a new fundraising program
called OThe Republican Roundtable.* After completing all
the details, he then solicited prospective donors, whose
names and addresses were derived from the following sources:*/

(1) His personal list of prospective contributors,
which he had previously developed and later
used to assist NRSC during his consultancy;

(2) The list he had acquired on a quid pro quo
basis from Mr. Robert P. Odell, Jr., a fund-
raising consultant in Republican politics;

(3) A list rented-/ from Senator John Heinz; and

(4) Other rental lists reported to the FEC.

*/ We wish to note that none of the lists were acquired
or in any way copied from any candidate or organizational
report on file with the Federal Election Commission.

**/ This expense falls below the threshold for itemization
and thus does not appear as a separate entry on RNIEC's
reports.



Sincerely,

Carol C. Darr

cc: Chairman Elliot
Commissioner Aikens
Commissioner Harris
Comissioner McDonald
Commissioner McGarry
Commissioner Rieche
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the N8C, uoM lacking in independence from the Dan Evans
campaign.
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Robert Pease, Esq.
Office of the General Counsel
Federal Election Commission
1325 K Street, N. W.
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February 2f 1984

Robert Pease, Esq.
Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

C RPS, SLATE, MEAGHER & FLOM
§IV" GHTEENTH STREET. N. W.

WASHINGTON, D. C. 2ooo

Re: MUR 1602

Dear Mr. Pease:

This letter responds to your telephone inquiry of
January 25, 1984. As you made clear in our conversation,
your request for additional information is made on an
informal basis. In a similar vein, our response is made
voluntarily, in the spirit of cooperation with the Commis-
sion, and in hopes of reaching a quick resolution to
this matter.

You asked where Mr. Rodney A. Smith acquired the
mailing lists to generate the funds raised by the Republican
National Independent Expenditures Committee (*RNIEC")• given
the small expenditures reported for the rental of lists.
Given the fact that the officers of both the National
Republican Senatorial Committee ("NRSCO) and RNIEC have
stated under oath that NRSC provided no assistance whatever
to RNIEC, your inquiry is not material to the question
of RNIEC's independence from the Evans campaign raised in
MUR 1602 and MUR 1596. As we see it, those matters should
be decided in RNIEC's favor irrespective of the information
you requested. Nevertheless, we are happy to respond to
you.

As we have previously explained, Smith was the
principal architect of the RNIEC and its fundraising programs.
For the six years prior to the formation of RNIEC, Smith
provided the same fundraising services on a consulting basis
for NRSC.

When Smith began assisting NRSC in January 1977,
it had no substantial asset base of any kind. Smith im-
mediately undertook the design of unique and attractive
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Robert Pease, E#q.
February 2, 1984
Page Two

fundraising programs that were aimed at specific groups of
potential contributors. He then solicited contributions
utilizing resources including:

(1) His personal lists of prospective contributors
acquired prior to being retained by NRSC.

(2) Borrowed lists of prospective contributors
acquired on a d pro q exchange basis
with groups an ndfld-gils, which lists were
later exchanged for lists compiled by NRSC.

(3) Rental lists of all kinds.

By effectively merging into a single list the
names and addresses of prospective contributors acquired
from the three sources described above, and by focusing
attention on those individuals most likely to be interested
in a particular fundraising program, Smith was able to
target his market and thus quickly convert each of his
programs into successful fundraising efforts.

Tr When Smith decided to form the RNIEC in March
1983, he used the same fundraising techniques that had
proved so effective for him in assisting NRSC. This time,
he developed the framework for a new fundraising program
called "The Republican Roundtable." After completing all
the details, he then solicited prospective donors, whose
names and addresses were derived from the following sources:*/

(1) His personal list of prospective contributors,
which he had previously developed and later
used to assist NRSC during his consultancy;

(2) The list he had acquired on a quid pro quo
basis from Mr. Robert P. Odell, Jr., a fund-
raising consultant in Republican politics;

(3) A list rented.!/ from Senator John Heinz; and

(4) Other rental lists reported to the FEC.

_/ We wish to note that none of the lists were acquired
or in any way copied from any candidate or organizational
report on file with the Federal Election Commission.

*/ This expense falls below the threshold for itemization
and thus does not appear as a separate entry on RNIEC's
reports.
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Robert Pease, Esq.
February 2, 1984
Page Three

In view of the similarity of approaches employed
by Smith and the relatively small corps of donors who give
serially to Republican organizations, it is unsurprising
to learn of the high percentage of people who have given
both to the RNIEC and to the NRSC.

The program And techniques utilized by Smith in
the formation of RWINC":were independently conceived and
executed, That should be clear from NRSC's public efforts
to repudiate RNIBC, and its directive to its members and
employees not to c~mmunicate with independent expenditures
committees. We reiterate that RNIEC is not affiliated with
the NRSC, nor lacking in independence from the Dan Evans
campaign.

Sincerely,
-. J.

I /'

Carol C. Darr

cc: Chairman Elliot
Commissioner AikensCommissioner Harris

Commissioner McDonald
Commissioner McGarry

eCommissioner Rieche
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Lee Ann Ellicott, Chairman
Federal Election Commission
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

CHARLES STEELE

MARJOPE W.- EMMONS/JODY C. RANSOM

JANUARY 17, 1984

MUR 1602 - First General Counsel's Report
dated January 13, 1984

The above-named document was circulated to the

Commission on a 24 hour no-objection basis at 11:00,

January 16, 1984.

There were no objections to the First General

Counsel's Report at the time of the deadline.



FEDERAL ELECTION COMMISSION
WASHINCTON. D.C. 2043

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

Office of the Comission Secretary

Office of General Counse *4

January 13, 1984

MUR 1602 - 1st GC Rpt

The attached is submitted as an Agenda document

for the Commission Meeting of

Opeii Session

Closed Session

CIRCULATIONS

48 Hour Tally Vote
Sensitive
Non-Sensitive

24 Hour No Objection
Sensitive
Non-Sensitive

Information
Sensitive
Non-Sensitive

Other

[1
[3
[3

[3
[31
[3

[3

DISTRIBUTION

Compliance

Audit Matters

Litigation

Closed MUR Letters

Status Sheets

Advisory Opinions

Other (see distribution
below)
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[]

[3

[3
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COMPLAINANTS' NAMS:

RESPONDENTS' 1MRS:

RELEVANT STATUTES:

INTERNAL REPORTS
CHECKED:

FEDERAL AGENCIES
CHECKED:

The complaint,

Cowon Cause

Republican National Independent Expenditure
CoMmittee (ItIIEC); Rodney A. Smith as
treasurer of RNINC and as former finance
director of the National Republican
Senatorial Committee; the National
Republican Senatorial Committee;
Senator John Heinz; the Dan Evans
Senate Committee

2 U.S.C. SS 434(c), 441a(a), 441a(d),
and 11 C.F.R. S 109.1

Reports on file from RNIEC

None

SUMMARY OF ALLEGATIONS

supported by newspapers articles,_*/ alleges

that the Republican National Independent Expenditure Committee

(RNIEC) made expenditures on behalf of the Senate candidacy of

Dan Evans in Washington that exceeded the contribution

/ The complaints are sufficient without the supporting newspaper
articles. They fulfill all of the requirements of 11 C.F.R.
S 111.4. The complaints contain the names and addresses ofthe complainants, are sworn to and notarized. They also
identify the respondents; state a clear and concise recitation
of the facts comprising the alleged violations; list the
sections of the Act and the Regulations allegedly violated;
and are accompanied by newspaper articles supporting the
allegations.

LII
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liittons of 2 U*4I"0 S44 ata) gd44n ulf.i

UmiC "alit $10.8 4o6 on elect 1ongraM litgg iot~t s*Upprt tor

Mr. Rvas. Thes expenditures do, not. quliyaineedt

*pinttr@,according to 'tb allegationb Ila the om~i%

because, the cloise relationship: between the Niational, Republican

Senatogial Cofittee (NRSC) and M~IC negates' any possibleo

independent expenditures by RIC on behalf of Dan Rvans, a

Republican senatocial candidate. Senator John Heinz, currently

on the board of RIC, was a former chairman of RSC in 1979-80

and until November 16, 1983, was still a member of DIMS

Rodney A. Smith is treasurer of RFIZC and the former finance

director of MISC. The complaint alleges that by virtue of these

- close ties the respondents -were in a position to work through

VA MC in close cooperation with Mr. Evans thereby negating the

o independence of the expenditures.

Allegations further exist that the RIC may have used the

MiSC's sailing list to solicit contributions for RHIEC.

cc Responses have been received from some of the respondents.

On January 4, 1984, the Dan Evans Senate Committee and Senator

Heinz each responded and on January 6, 1984, a response was

received by the RNIEC. The NRSC has requested, and was granted,

an extension to reply to the allegations until January 4. 1984.

Counsel for the MiSC responded on January 9, 1984, that due to

unforeseen delays their response would not be delivered to the
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

CHARLES STEELE

MARJORIE W. EMVIONS/JODY C. RANSOM

JANUARY 17, 1984

MUR 1596 - First General Counsel's Report
dated January 13, 1984

The above-named docment was circulated to the

Comission on a 24 hour no-objection basis at 11:00,

January 16, 1984.

There were no objections to the First General Counsel's

Report at the time of the deadline.

Cl



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

Office of the Commission Secretary

Office of General CounseQ4

January 13, 1984

MUR 1596 - 1st GC Rpt

CV The attached is submitted as an Agenda document

for the Commission Meeting of

Open Session

Closed Session

CIRCULATIONS

48 Hour Tally Vote
Sensitive
Non-Sensitive

24 Hour No Objection
Sensitive
Non-Sensitive

Information
Sensitive
Non-Sensitive

Other

[I
[I
[I

[xI[x]

[I
[]

[I
[I

[]

DISTRIBUTION

Compliance

Audit Matters

Litigation

Closed MUR Letters

Status Sheets

Advisory Opinions

Other (see distribution
below)

[x I

[I

[I

[]

[]

[]

[
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DATE AND IS* MS12L
By o0c TO, TWnt "IsxsON "!.S '-1'

COSIPLAINANT' XANXS

RESPONDENTS' NAMS:

RELEVANT STATUTZS:

INTERNAL REPORTS
CHECKED:

FEDERAL AGENCIES
CHECKED:

DeMocratic Senat&
Coiittee an 0hI
Couressional C

~& AN3 p4: 4

I m m

aIgn comittee

=eublican National Independent Expenditure
Cmttee (RINC) I Xodney, ,. Sith as
treasurer of IC an aI former finance
director of the Rtonal BRepblican

Senatorial Coittee, the National
Republican Senatorial Comitteel
SInator John e inz; the Dan Evans
Senate Committee

2 U.S.C. 55 434(c), 441a(a), 441a(d),
and 11 C.F.R. S 109.1

Reports on file from RNIEC

None

SUMMARY OF ALLEGATIONS

The complaint, supported by newspapers articles,!/ alleges that

the Republican National Independent Expenditure Committee (RNIEC)

made expenditures on behalf of the Senate candidacy of Dan Evans in

Washington that exceeded the contribution limitations of 2 U.S.C.

S 441a(a) and did not qualify as independent expenditures. The

The complaints are sufficient without the supporting newspaper
articles. They fulfill all of the requirements of 11 C.F.R.
S 111.4. The complaints contain the names and addresses of
the complainants, are sworn to and notarized. They also
identify the respondents; state a clear and concise recitation
of the facts comprising the alleged violations; list the
sections of the Act and the Regulations allegedly violated;
and are accompanied by newspaper articles supporting the
allegations.

b l O 4D.C. 20463
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the ~aq~latnt, because the cl oeltoai etenteNtoa
Aepublican, $44atorial Comittee (UK)ad3110 negates n
possiblei e n en u by on behalfoof a a
Republican senatorial candidate. $enator Jolo ins,- currently on,

the board of UWIC# va a former chailrman Of MUCIn 1979-00 and
until November 16, 1983, , s still a membe.r of WIC. Rodney A.

Smith is treaurer of RUZlC and the former fin director of RIC.

The cWpaint, alleges that by virtue of these close ties theNr
respondents were in a position to work through WIRC in close

cooperation.with Mr. Evans thereby negating the independence of the

expend itores.

sm Allegations further exist that the RIRC may have used the

NRSC's mailing list to solicit contributions for RBIRC.

Responses have been received from some of the respondents. The
=RSC has requested, and was granted, an extension to reply to the

U1 allegations until January 4, 1984. Counsel for the ERSC responded

c on January 9, 1984, that due to unforeseen delays their response

would not be delivered to the Comission until January 12. After

all the responses are received, the Office of General Counsel will

make recomendations to the Comission.

Charles N. Steele
General Counsel

te 0 " Kennet A.-Gras
Associate General dounsel
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Charles N. Steel*, Esquire
Federal Election Couission
1325 K Street, N. W.
Washington, D.C. 20463

Re: XRs 1596 and 1602

Dear Mr. Steele:

This office represents the National Republican

Senatorial Committee (ONRSC*). By letter of December 9,

1983 to you from Robert J. Perkins, Treasurer, we were de-

signated counsel with respect to the above-captioned mat-

ters.

You notified Mr. Perkins by separate letters dated

December 8, 1983, that on November 8 and November 22 com-

plaints were filed by the Executive Directors of the Demo-

cratic Senatorial and Congressional Campaign Committees and

Common Cause, respectively, alleging violations by NRSC of

the Federal Election Campaign Act, as amended ("Act"). It

C',

i,, -
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ia our understanding from Hr. Robert Pease of your office,

that these 'matters will be consolidated for purposes of

Consideration by the Federal Election Commission ('FCn).

Pursuant to 2 U.S.C. S 437gla) (1) we submit this letter, the

enclosed Affidavit of Richard G. Lugar and accompanying

exhibits and respectfully request that no action be taken by

the FEC against NRSC on the basis of either complaint.

THE ALEAIONS

In general, both complaints allege that a politi-

qcal comittee, the Republican National Independent Expendi-

ture Committee ("RNIEC"), made expenditures in support of

the candidacy of Senator Daniel Evans in 1983 which violated

the contribution limits of the Act. The complaints suggest

that NRSC is involved in this alleged violation on the

C!

grounds that RNIEC coordinated its activities 
with the Evans

Scampaign through NRSC and/or because RNIEC is affiliated

with NRSC. These allegations as they pertain to NRSC are

factually inaccurate, legally erroneous, or both, for the

following reasons.

FACTS

NRSC is a political committee composed of a

chairman, sixteen members and the Majority Leader of the

United States Senate. Affidavit of Richard G. Lugar, Chair-
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man of RUSC at 1 3 (horeafter ugar Af.). iizc is .a'

political comittee which supports Repubiican candidates for

United States Senator. NRSC bec",U aware Of 5019C's fund-

raising activities in August 1983 when an URSC supporter

informed URSC that he had received a fundraising letter

dated July 29, 1983 from Senator John Heinz. Lugar Aff. at

1 4. Senator Heinz described himself as wCo-Founder" of

RNIEC and stated that RNIEC would make independent

expenditures on behalf of Republican Senate candidates. Id.

and Exhibit B.

4W On March 16, 1983, Senator Heinz had been ap-

- pointed a member of NRSC. Lugar Aff. at I 3. It is NRSC's

policy that NRSC members and personnel not communicate with

any person or conunittee that is making, or states an inten-

tion to make, independent expenditures on behalf of Republi-

can Senatorial candidates. Lugar Aff. at 1 5. This policy

owas brought to the attention of NRSC personnel on June 13,

1983 in a memorandum by NRSC's Executive Director. Id. and

Exhibit C.

On September 15, 1983 after the Senate's summer

recess, Senator Richard G. Lugar, NRSC's Chairman, met with

Senator Heinz. Lugar Aff. at 6. Senator Lugar requested

that if Senator Heinz chose not to cease independent expen-

ditures activities he resign as a member of NRSC in conform-
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ity ith RSCs pQi~ ot,~O _o1wiwiutiatn with~ persons who

plik make I pendent expenditures on behalf of Republi-

@ant Sete Laaae Luger' Af f at 1 6.

Senator Heinz replied in a letter dated October 6,

1983 that he would take a "leave of absence' frow MRSC

through the 4pecial election in Washington so that he "may

be involved in the independent expenditure activities of

RNIEC0 on behalf of Republican nominee, Evans. Lugar Aff.

at 1 7 and Edibit D.

Subsequent to Senator neinz's letter of October 6,

Senator Lugar obtained legal advice from NRSC's outside

counsel that Senator Heinz sever all relationships with

either NRSC or RNIEC. Lugar Aff. at 8. Senator Heinz re-
0 signed as a member of NRSC on November 15, 1983. Lugar Aff.

at 1 9. No member or employee of NRSC provided any informa-

tion about the projects, plans or needs of the Dan Evans for

Senate campaign to Senator Heinz or to any other person as-

sociated with RNIEC. Lugar Aff. at 1 11. No meetings of

NRSC members were held during the period of August to

November 15, 1983. Lugar Aff. at 1 10.

NRSC has never supported RNIEC, financially or

otherwise. Lugar Aff. at 12. RNIEC has never been autho-

rized by NRSC to have custody, control, possession or use of

the names or addresses of NRSC contributors. Lugar Aff. at

13. NRSC has taken steps with respect to RNIEC to prevent
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atMd oUlticalSIT o tes. "Afiatve c matk registered

ith the United States Office of Patent's and rademarks

(Certificate 4o. 1222$67)0 Lugar Aff. at 1140.

DISCUSSION

1. NRSC is not Affiliated with L r t y o

Contrary to the allegations made in the con-

plaints, NRSC and RNINC are not and never have been affili-

ated political committees. "Affiliated couaittees' are com-

mittees that have been established, financed, maintained or

controlled by the same person or group of persons. 11

C.F.R. S 100.5 (g) (2). RNIEC has not received any financial

or other form of support from NRSC. Lugar Af f. at 1 12.

NRSC, through its Chairman, Senator Lugar, actually discour-

aged Senator Heinz from undertaking RNIEC's activities by

insisting on his resignation from NRSC if he were to con-

tinue associating with RHIEC. Lugar Aff. at 6.

NRSC never authorized ENIEC to have access,, Cus-

tody, possession or use of NRSC contributor names and ad-

dresses. Lugar Aff. at I 13. If RNIEC had such access,

custody, possession or use, as alleged in the Common Cause
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comlantRM wilser its 'ag~ right oer this valu*

able proprietar aM confidential, into u o. Lugar Aff.

at1 l1.: M4 *.-,rady "0" te. with r~espect tQ

RlIW C * _C .146 has e-hrased objections to ft 1IC regard-

ing the use of .name confusingly similar to MSCs regis-

tered service mark. Lugar Aff. at 1 4.

NRSC made efforts to repudiate, rather than Oaffi-

liate" with, RNIEC. Those efforts include the insistence by
0

NRSC that Senator Heinz resign from NRSC. Lugar Aff. at

"1 6-9.

The complaints allege that persons who were NRSC

officials or employees prior to Senator Lugar's term as

Chairman may be involved in RNIEC. To the extent these al-

olegations are true, NRSC has no control over the political

activities of former officials and employees. NRSC can act

only against current personnel, such as Senator Heinz, and

only with respect to its own propriety information, both of

which NRSC has done.

For all these reasons, NRSC and RNIEC are not af-

filiated committees.

2. NRSC was Not Involved in RNIEC Expenditures

NRSC has no control over RNIEC expenditures or

activities. Accordingly, NRSC cannot vouch for the
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categorically deniesany involvement in the ,aking of any

*aediture$ on behlf Q o iia caumddtes 4ther than

those duly reported on +U ..monthly financial reports filed

with ithelFtC and the:Secretary of the Senate.* Those reports

reflect contributions to all candidates. supported' by RC

and all expenditures made pursuant to 2 U.S.C. S 441a(d).

NRSC has not made any independent expenditures.

NRSC's policy is not to have any comunications

with persons who make or intend to make independent expendi-

tures in support of Republican candidates for United States

Senate. Lugar Af f at [ 5. These policy considerations

caused Senator Lugar to request Senator Heinz's resignation

o from NRSC. Lugar Aff. at 1 6. There were no meetings of

NRSC members (which would include Senator Heinz) during the

period of time preceding Senator Heinz's resignation and
t i during his apparently coterminous involvement with ENIEC and

NRSC. Lugar Aff. at 1 10. Furthermore, neither Senator

Heinz nor any person associated with ENIEC received any in-

formation from NRSC regarding the projects, plans or needs

of the Evans campaign. Lugar Aff. 1 11.

In sum, NRSC did not encourage, participate in or

facilitate the making of any independent expenditures by

RNIEC.
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For the above stated reasons, the FUC should take

no action a#ast URSC on the basis of the complaints filed

by Ciamon Cause and the other Democratic complainants.

Sincerely,

BAKER & HOSTTELER

cc: Honorable Richard G. ugar
Mitchell E. Daniels, Jr., Esquire
Richard E. Messick, Esquire
Robert J. Perkins

Cm
C

5JWB3K (3)



In the Matter of Republican I
National Independent
Expenditure Comufittee

MURs 1596 and 1602

AFFIDAVIT

74)

District of Columbia) SS:)

Richard G. Lugar for his affidavit deposes and

says:

1. I have personal knowledge of the facts con-

tained herein and am competent to testify thereto.

2. From December 1982 to date I have been the

Chairman of the National Republican Senatorial Committee

("NRSC"). The Chairman of NRSC is elected by the members of

the Republican Conference of the United States Senate.

Members of the Republican Conference are the Republican

Senators of the United States Senate. The Chairman of the

Republican Conference also is elected by the members. The

current Chairman of the Republican Conference is Senator

James A. McClure.

SWT VLELIa

REFORI, THE FEDERAL VCTIM'~H3IBIt
:,or 1iEz tNI~i-IiDo ~S~~~ NRICA
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3. NISC is an unincorporated membership organiza-

tion with a chairman, mmbers appointed by the Chairman of

the Republican Conference and an ex-officio member, the

Senate Majority Leader. On March 16, 1983 Senator McClure

appointed 16 members to NRSC, including Senator John Heinz,

by letter to me a copy of which is attached to this

affidavit and marked Exhibit A.

4. In early August 1983 NRSC was informed by an

NRSC supporter that he received a fundraising letter dated

July 29, 1983 from Senator Heinz as "Co-Founder" of an

organization named the Republican National Independent

Expenditure Comuittee (ORNIECO). The letter expressed the

intent of RNIEC to support 1984 Republican Senate candidates

through independent expenditures. A copy of the letter is

attached and marked Exhibit B.

5. It is NRSC's policy that members and employees

not communicate with any person or committee that is making

or states an intention to make independent expenditures on

behalf of Republican senatorial candidates. All NRSC

personnel were thus informed by the Executive Director of

NRSC by memorandum dated June 13, 1983, a copy of which is

attached to this affidavit and marked Exhibit C.

6. I requested a meeting with Senator Heinz to

discuss his fundraising letter of July 29, 1983. The

meeting could not be arranged until September 15, 1983
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because of the Senate's suter recess. On that occasion I

re4pestde of Senator Heine thot consIstent with NRSC policy

he resign as a member of 14aSC if he intended to undertake

INIEC.

indepoet ft:p4 ain rd !trels t~~ ~s~~s ot himself with

7. On or about October 6, 1983, I received from

Senator Heinz a letter of the same date stating that he was

taking a "leave of absence from the NRSC through and includ-

ing the special Senatorial election in Washington State'

held November 8, 1983 to fill the vacancy caused by the

death of Senator Henry Jackson. Senator Heinz explained

that this step was being taken so that he *may be involved

in the independent expenditure activities of RNIEC.0 A copy

of that letter is attached and marked Exhibit D.

8. Subsequent to Senator Heinz's letter of

October 6 I requested, and on October 25, 1983, received

from NRSC's outside legal counsel, Jan W. Baran, Esquire, of

Baker & Hostetler, written legal advice that Senator Heinz

sever all relationships with either NRSC or RNIEC.

9. Senator Heinz resigned from NRSC on November

15, 1983. His resignation was accepted on the same day.

10. From August 1983 until Senator Heinz's

resignation, there were no meetings of NRSC members.
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11. To my knowledge, no member or employee of NRSC

has provided any information about the projects, plans or

neds of the Dan Evans for Senate oampaign to Senator Heinz

tr to any other person associated ItMh 3HIEC.

12. NRSC has never supported RNIEC, either

financially or otherwise.,

13. The names and addresses of NRSC contributors

are confidential and are treated as proprietary information.

%0 RNIEC is not and never has been authorized by NRSC to have

custody, control, possession or use of this proprietary

information. NRSC has taken and will continue to take

whatever legal steps, formal and informal, it deems neces-

sary, to prevent any unauthorized use of NRSC's proprietary

information. Such steps have been taken with respect to

RNIEC.

C14. The mark, NATIONAL REPUBLICAN SENATORIAL COM-

MITTEE, is a service mark registered with the United States

Office of Patents and Trademarks (Certificate No. 1222867).

NRSC believes that the name "Republican National Independent

Expenditure Committee" is a mark confusingly similar to

NRSC's registered service mark. NRSC has expressed its ob-

jections to RNIEC. NRSC has taken and will take whatever

legal steps, formal or informal, it deems necessary to pre-
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Vint Any unauthorized use of its registered service mark or

ary confusingly similar mark.

Subscribed and sworn before me this 4 Ifay of January,

1984.

SMy comission expires:

My Comymi Ere C res146 19Z

Cr'7

CD

4JWB20 (3)
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Mrch 16, 1983

Honorable Richard G. LUar, Chit imNational Republican Seatorial ttee
United States Senate
Washington, D.C. 20510

Dear Dick:

In my position as Chairman of the Republican Conference,I am appointing the following Conference Members to serve onthe National Republican Senatorial Committee during the 98thCongress:

Alfonse M. D'Amato
John C. Danforth
Jeremiah Denton
John P. East
Slade Gorton
Charles E. Grassley
Orrin G. Hatch
John Heinz

Robert W. Kasten, Jr.
Paul Laxalt-,
Mack Mattingly
Frank H. Murkowski
Don Nickles..
Warren Rudman
Steven D. Symms
Paul S. Trible, Jr.

ex-officio: Howard H. Baker, Jr.

It is impossible to overstate the importance of theo NRSC, and I wish to assure you of my cooperation as chairmanas well as that of your fellow colleagues. Those of us whoare incumbents will be looking to you for guidance and counsel,as well. If I or my staff can be of assistance, please donot hesitate to call upon us.

Sincerely,

Chairman
McClure

McC:C

')70? ! a,
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July 29, 1983

' ..... .. ...

Dear

I woold like you tQ have dinner with Teresa and me at our home inwashington, D.C. on September 20th.
I know it' aSking a lot for you to travel so far but I havesomething extremely i.mpor'tant to discuss with you.
You see, I've decided to spearhead the formation of the RepublicanNational Independent Expenditure Committee.

And I'm anxious to talk with you personally because I want you tojoin with me as a Co-Founder.

Like me, you've worked hard over the years helping to elect andre-elect Republican candidates. And there's no doubt our efforts havebeen eftective.

But the results of the 1982 elections clearly reveal they haven'tbeen enough. That's why I'm hopinq you'll acceoL a key role in theRepublican National Independent Expenditure Committee, (RNIC).
0 You see, I believe the RNIC is the next logical step you and Imust take to insure Republican control in Washington.

CHere'S why:

We came wLthin a "hair's breath" of losing control of the SenateLast "Oovemoer .'-;t nearl.y half our Senators winning by a margin of 511
or less.

In the House of Representatives, virtually all the gains we won inPresident Reagan's sweeping 1980 triumph were wiped out in 1982 with,he defeat of 26 Republican Congressmen.

And with the Democrats now controlling nearly 70% of theGovqrnor's Mansions, Republican Governors in this country have become
an endangered species.

To make matters worse, Democratic candidates have consistently;raised more money than Republican Candidates -- a fact rarely, if ever,mentioned by the national media.

And there's little more you and I can do throuah the OfficialPart structure to directly aid our fine Republican candidates andhelp them of -set this lopsided Democrat financial advantage.



in fact, even Senator Paul Laxalt, Gene.Go Chairman of the
.,eoublican Party, publicly admitte4 as much at a recent press brie.in;-nen he described current oederal 1e9al re-rictions on politica Party
expenditures for House and Senate candLda=s.

He call*4 these restrictions "a #traJack . . . imposed on
:he Party attj*ture" To UnderSCore the impOtance of Senator Lexalt's
statement, COhafider this:.

During the 1981-62 election cycle the Republican National,
Congressional, and Senatorial Committees (combined) raised ix ti.esmuch maney as t~hev coud eol _edtOadeea adidae

.JyalyA-o to aid federalicandidates
SL r-. ctly1!

: .:, ur ar-n--nl .-. n0 .l .r.r,, ,.nou~qh anymoreo.

So if our Republican philosophy is to increase in influence, it's
0 aosolutel_ es.-.ential that dedicated Republicans like you and me work

togetner in new ways so that more resources can be brought to bear in
support st our candidates.

And the Republican National Independent Expenditure Committee is
V the perfect mechanism for doing just. this.

You see, there are no limits -- I repeat "no limits" -- under
,.federal law on the number of dollars the RNIC can coend in direct

suoort Cf Reerublican caniiEItes.

Consequently, you and I through the RNIC have the potential to
IV revolutionize the American political process!

C Frankly, I believe your joining with me in the RNIC is as
1 olitically important to America as anything you've done or are likely
.0 do.

-n..: !!7 . .. . , .:.!L - -

[ wan: you Z: ueccme a M:ar: *-ember of the Reoubl;can ?Round able
-- an exclusive insiders group that will form the backbone or -ne R:UC.

And I'm asking only the most committed and trusted friends i know
to join. Men and women whose opinion and judgment are highly regarded
by myself and other leaders of the Party.

You and I have long enjoyed a special relationship. One granted
Co few Senators. So naturally, your name was at the top of my personal
list of Roundtable co-founders.



And: caW~n a 4-4r -it PeS pVs~a p 4i#Olqto- have* you at my sidein this O*C t n~q y* ven tlure. aDause, I ..st ro 1-believe the RNIc is,desora e to iVe Republican c dates a decisive edge in
close ra*

in fao 2: behiev* an effort of thi-s kindis so vitally important
that Ilv *raieady committed $5,000 of my own funds.

And Vaasking you an4d every other Proi wh8cet myinvitati Ok t 'Sit at the Republican Roundtibie tQo0 make the same annual
$5,000 cofti tmont.

I kn*v $5,000 is a lot of money. But I also know that if you andI don't take this pioneering step h o bring unlimitedfinancial support to the aid of Apub ican candidates, the superiorfinancial and numerical resources of the liberal Democratic power blockwill quickly take their toll. And if this happens, Il'm not at all
optimistic about America's future.

-- But if the Republican National Independent Expenditure Committee
is as successful as I know it can be, there's a good chance Republican
Policy will carry our country into the 21st Century.

To me, that's a goal worth working for and I'm counting on you tor help me accomplish it. And counting on friends like you is good enough
for me.

Teresa and I look forward to seeing you at dinner and personallywelcoming you to Charter Membership in the Republican Roundtable.
0

But if you can't make it to dinner, with Teresa and me in
'" September, please don't let that stand in the way of your joining theRoundtable. Because Election Day 1984 is just around the corner andwe've got lots to do between now and then.

So I urge you to mail me your $5,000 membership check without
Sdelay.

In fri ndship,

P.S. As part of my comprehe *ve plan for the development of theRNIC, I need to raise $125,000 in the next three weeks. So, if youcan't send the entire $5,000 today, please send $2,500 or even $l,GOO
and pay the balance later. Thanks!

P.P.S. Oh, yes if you wish to bring a dinner guest, please besure to indicate that on the acceptance form I've enclosed. A schedule
for the evening will be sent to you in a few weeks. See you in
September!
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JUst a remitder that this camitte cannot have any conversations with

au yldopendeat xpendituwe €Omeittee (such as NCPAC and PROPAC) because it
would endwager the independs t status of that committee and whatever work
it might be involved in at the time. This statement should not be construed
to mean we endorse or do not endorse any of the work they are conducting.

But, it does mean that if any such independent expenditure

committee should call. those calls should be directed either to me

or Rick Hessick, and we will explain our policy of no commication.

The FEC and other groups such as SomMon Cause would love to find records

CD of collusion so that such committees could be destroyed, and we could
cause serious damage to some of our candidates. So, the policy is

"No communication with independent expenditure committees".

-* -. - .
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"October 6, 1983

H0orfble Richard L. Lugar

Ne t"'ioial Republican Senatorial Committee
WashingtD. C. 20510
0,.ar ey-WFgar.DrSeni~~jr

-As you know, I have agreed to become Chairman
Of the Advisory Council of the recently-formed Republican
National Independent Expenditure Committee ("RNIEC").
The RNIEC is now involved in fund-raising and will,
among other things, make "independent expenditures"
.within the meaning of the Federal election laws, in
support of Republican candidates for National office.
Considering the tremendous challenge that the Republican
Party is facing in the upcoming elections, I am committed
to doing everything possible to preserve the Republican
majority in the Senate and in turning the tide in the
House, and that the RNIEC can be a major force in helping
to achieve these goals.

As you know, I am presently a member of the National
Cn Republican Senatorial Committee ("NRSC"), and have been

active in NRSC affairs. However, with the recently scheduled
Senatorial primary and special election in the State of

e Washington, it is now necessary that I alter my NRSC role.

In order that I may be involved in the independent
expenditure activities of the RNIEC, it is necessary under
the election laws that I not engage in any discussion or
action in which a candidate, his staff or campaign
committee(s) participate, concerning the plans, conduct
or needs of that candidate or his campaign. The same is
the case for my staff and the officers, directors and staff
of the RNIEC. For this reason, effective immediately, I
suspend myself from all campaign related activities per-
taining to the Dan Evans race and shall take a leave of
absence from the NRSC through and including the special
Senatorial election in Washington State to be decided on
November 8. I am advised by counsel, however, that I may

iNOT POINIMlED AT GOVRNMN&WT 9XPRK661
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* / -n rab1C Richard Lu gar

64iober 6, 1983

COntinue to remain active in fundraisig a tivities

f t. individual Republican cand dates a: all Party
COmmittees, specifically including, the MRSC. I
t herefore intend to remain activet as I have previously,
in all fundraising activities that benefit the NRSC.
I am advised by consel that I will be .free to resume
my role in all NRSC activities subsequent to November 8,
1983.

For your information the RNIEC will make no independent
expenditures in any primary election. However, it will, at
some point in 1984, be necessary for me to suspend my NRSC
campaign involvement in general election campaigns (other
than for fundraising purposes) where there is the pos-
sibility of RNIEC involvement.

During the period of my leave of absence from the Evans
campaign activities of the NRSC, I shall not engage in any
consultation or communication with the NRSC or its staff,
or with the candidate, his staff or committee, concerning the
plans or activities of the candidate or his campaign. I have
instructed my own staff and the officers, directors and staff
of the RNIEC to act in the same way. Similarly, I request
that the members and staff of the NRSC not engage in any such
discussion with me or these persons during the period of my
leave. I would appreciate your transmitting this request.

Republican success in these critical times is
utterly dependent upon the broadest possible participa-
tion of committees such as the RNIEC and NRSC. I am con-

efident that we can reach our goals.

With best wishes,

S cerely,

einz

JH/ml

cc Mitch Daniels
Kevin Talley
Rod Smith
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January 12, 1984
"a

00

Charles N. Steele, Esquire
Federal Election Commission
1325 K Street, N. W.
Washington, D.C. 20463

Re: MURs 1596 and 1602

Dear Mr. Steele:

This office represents the National Republican

Senatorial Committee ("NRSCI). By letter of December 9,

1983 to you from Robert J. Perkins, Treasurer, we were de-

signated counsel with respect to the above-captioned mat-

ters.

You notified Mr. Perkins by separate letters dated

December 8, 1983, that on November 8 and November 22 com-

plaints were filed by the Executive Directors of the Demo-

cratic Senatorial and Congressional Campaign Committees and

Common Cause, respectively, alleging violations by NRSC of

the Federal Election Campaign Act, as amended ("Act"). It
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is our understanding from Mr. Robert Pease of your office

that these matters will be consolidated for purposes of

consideration by the Federal Election Commission ("FEC).

Pursuant to 2 U.S.C. S 437g(a)(1) we submit this letter, the

enclosed Affidavit of Richard G. Lugar and accompanying

exhibits and respectfully request that no action be taken by

.the FEC against NRSC on the basis of either complaint.

THE ALLEGATIONS

In general, both complaints allege that a politi-

cal committee, the Republican National Independent Expendi-

ture Committee ("RNIEC") , made expenditures in support of
the candidacy of Senator Daniel Evans in 1983 which violated

the contribution limits of the Act. The complaints suggest

Cthat NRSC is involved in this alleged violation on the

ngrounds that RNIEC coordinated its activities with the Evans

campaign through NRSC and/or because RNIEC is affiliated

with NRSC. These allegations as they pertain to NRSC are

factually inaccurate, legally erroneous, or both, for the

following reasons.

FACTS

NRSC is a political committee composed of a

chairman, sixteen members and the Majority Leader of the

United States Senate. Affidavit of Richard G. Lugar, Chair-
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man of NRSC at 9 3 (hereafter OLugar Aff."). RNIEC is a

political committee which supports Republican candidates for

United States Senator. NRMC became aware of RNIEC's. fund-

raising activities in August 1983 when an NRSC supporter

informed NRSC that he had received a fundraising letter

dated July 29, 1983 from Senator John Heinz. Lugar Aff. at

4. Senator Heinz described himself as "Co-Founder" of

RNIEC and stated that RNIEC would make independent

expenditures on behalf of Republican Senate candidates. Id.

and Exhibit B.

On March 16, 1983, Senator Heinz had been ap-

pointed a member of NRSC. Lugar Aff. at 3. It is NRSC's

policy that NRSC members and personnel not communicate with

any person or committee that is making, or states an inten-

tion to make, independent expenditures on behalf of Republi-

Lcan Senatorial candidates. Lugar Aff. at 5. This policy

was brought to the attention of NRSC personnel on June 13,

1983 in a memorandum by NRSC's Executive Director. Id. and

Exhibit C.

On September 15, 1983 after the Senate's summer

recess, Senator Richard G. Lugar, NRSC's Chairman, met with

Senator Heinz. Lugar Aff. at 6. Senator Lugar requested

that if Senator Heinz chose not to cease independent expen-

ditures activities he resign as a member of NRSC in conform-
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ity with NRSC's policy of not communicating with persons who

plan to make independent expenditures on behalf of. Republi-

can Senate candidates. Lugar Aff. at 6.

Senator Heinz replied in a letter dated October 6,

1983 that he would take a "leave of absence" from NRSC

through the special election in Washington so that he "may

-be involved in the independent expenditure activities of

RNIEC" on behalf of Republican nominee, Evans. Lugar Aff.

at 7 and Exhibit D.

Subsequent to Senator Heinz's letter of October 6,

SSenator Lugar obtained legal advice from NRSC's outside

counsel that Senator Heinz sever all relationships with

either NRSC or RNIEC. Lugar Aff. at I 8. Senator Heinz re-

signed as a member of NRSC on November 15, 1983. Lugar Aff.

at 9. No member or employee of NRSC provided any informa-

tion about the projects, plans or needs of the Dan Evans for

Senate campaign to Senator Heinz or to any other person as-

sociated with RNIEC. Lugar Aff. at 1 11. No meetings of

NRSC members were held during the period of August to

November 15, 1983. Lugar Aff. at 10.

NRSC has never supported RNIEC, financially or

otherwise. Lugar Aff. at 2 12. RNIEC has never been autho-

rized by NRSC to have custody, control, possession or use of

the names or addresses of NRSC contributors. Lugar Aff. at

13. NRSC has taken steps with respect to RNIEC to prevent
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any unauthorized use of NRSC's proprietary information* Id.

NRSC also has expressed objections to RNIEC that its name is

confusingly similar to NRSC 's mark, NATIONAL .REPUBLICAN

SENATORIAL CONNITTEE, which is a service mark registered

with the United States Office of Patents and Trademarks

(Certificate No. 1222867). Lugar Aff. at 1 14.

DISCUSSION

1. NRSC is Not Affiliated with RNIEC

Contrary to the allegations made in the com-

plaints, NRSC and RNIEC are not and never have been affili-

ated political committees. *Affiliated committees" are com-

mittees that have been established, financed, maintained or
0

controlled by the same person or group of persons. 11

C.F.R. S 100.5(g) (2). RNIEC has not received any financial

or other form of support from NRSC. Lugar Aff. at I 12.

NRSC, through its Chairman, Senator Lugar, actually discour-

aged Senator Heinz from undertaking RNIEC's activities by

insisting on his resignation from NRSC if he were to con-

tinue associating with *RNIEC. Lugar Aff. at 6.

NRSC never authorized RNIEC to have access, cus-

tody, possession or use of NRSC contributor names and ad-

dresses. Lugar Aff. at 13. If RNIEC had such access,

custody, possession or use, as alleged in the Common Cause
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complaint, NRSC will assert its legal rights over this valu-

able proprietary and confidential information. Lugar Aff.

at 1 13. NRSC has already taken steps with respect to

RNIEC. Id. NRSC has expressed objections to RXIBC regard-

ing the use of a name confusingly similar to NRSC's regis-

tered service mark. Lugar Aff. at 1 14.

NRSC made efforts to repudiate, rather than 'affi-

liate" with, RNIEC. Those efforts include the insistence by

NRSC that Senator Heinz resign from NRSC. Lugar Aff. at

6-9.
qThe complaints allege that persons who were NRSC

officials or employees prior to Senator Lugar's term as
LChairman may be involved in RNIEC. To the extent these al-

legations are true, NRSC has no control over the political

activities of former officials and employees. NRSC can act

LO only against current personnel, such as Senator Heinz, and

conly with respect to its own propriety information, both of

which NRSC has done.

For all these reasons, NRSC and RNIEC are not af-

filiated committees.

2. NRSC was Not Involved in RNIEC Expenditures

NRSC has no control over RNIEC expenditures or

activities. Accordingly, NRSC cannot vouch for the
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"independence" of that organizations expenditures. NRSC

categorically denies any involvement in the making of any

expenditures on behalf of political candidates other than

those duly reported on NISC monthly financial reports filed

with the FEC and the Secretary of the Senate. Those reports

reflect contributions to all candidates supported by NRSC

and all expenditures made pursuant to 2 U.S.C. $ 441a(d).

NRSC has not made any independent expenditures.

NSC's policy is not to have any comu~nications

with persons who make or intend to make independent expendi-

Vr tures in support of Republican candidates for United States
" Senate. Lugar Aff. at 5. These policy considerations

caused Senator Lugar to request Senator Heinz's resignation
0

from NRSC. Lugar Aff. at 1 6. There were no meetings of

NRSC members (which would include Senator Heinz) during the

period of time preceding Senator Heinz's resignation and

Cduring his apparently coterminous involvement with RNIEC and

NRSC. Lugar Aff. at 10. Furthermore, neither Senator

Heinz nor any person associated with RNIEC received any in-

formation from NRSC regarding the projects, plans or needs

of the Evans campaign. Lugar Aff. 2 11.

In sum, NRSC did not encourage, participate in or

facilitate the making of any independent expenditures by

RNIEC.
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CON~CLUSION

For the above stated reasons, the FEC should take

no action against NRSC on the basis of the complaints filed

by Common Cause and the other Democratic complainants.

Sincerely,

BAKER & HOSTETLER

n W. Baran

cc: Honorable Richard G. Lugar
Mitchell E. Daniels, Jr., Esquire
Richard E. Messick, Esquire
Robert J. Perkins

tn

or
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BEFORE THE FEDERAL ELECTION COMMISSION
OF THE UNITED STATES OF AMERICA

)
In the Matter of Republican )
National Independent ) MURs 1596 and 1602
Expenditure Committee ))

AFFIDAVIT

~)

W District of Columbia) SS:~)

Richard G. Lugar for his affidavit deposes and

says:

O 1. I have personal knowledge of the facts con-

tained herein and am competent to testify thereto.
C

2. From December 1982 to date I have been the

Chairman of the National Republican Senatorial Committee

("NRSC"). The Chairman of NRSC is elected by the members of

the Republican Conference of the United States Senate.

Members of the Republican Conference are the Republican

Senators of the United States Senate. The Chairman of the

Republican Conference also is elected by the members. The

current Chairman of the Republican Conference is Senator

James A. McClure.



3. NRSC is an unincorporated membership organiza-

tion with a chairman, members appointed by the Chairman of

the Republican Conference and an ex-officio member, the

Senate Majority Leader. On March 16, 1983 Senator McClure

appointed 16 members to NRSC, including Senator John Heinz,

by letter to me a copy of which is attached to this

affidavit and marked Exhibit A.

4. In early August 1983 NRSC was informed by an

NRSC supporter that he received a fundraising letter dated

July 29, 1983 from Senator Heinz as "Co-Founder" of an

organization named the Republican National Independent

Expenditure Committee ("RNIEC"). The letter expressed the

intent of RNIEC to support 1984 Republican Senate candidates

through independent expenditures. A copy of the letter is

attached and marked Exhibit B.

5. It is NRSC's policy that members and employees

not communicate with any person or committee that is making

or states an intention to make independent expenditures on

behalf of Republican senatorial candidates. All NRSC

personnel were thus informed by the Executive Director of

NRSC by memorandum dated June 13, 1983, a copy of which is

attached to this affidavit and marked Exhibit C.

6. I requested a meeting with Senator Heinz to

discuss his fundraising letter of July 29, 1983. The

meeting could not be arranged until September 15, 1983
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because of the Senate's summer recess. On that occasion I

requested of Senator Heinz that consistent with NRSC policy

he resign as a member of NRSC if he intended to undertake

independent expenditures or otherwise associate himself with

RNIEC.

7. On or about October 6, 1983, 1 received from

Senator Heinz a letter of the same date stating that he was

taking a "leave of absence from the NRSC through and includ-

0ing the special Senatorial election in Washington State"

held November 8, 1983 to fill the vacancy caused by the

death of Senator Henry Jackson. Senator Heinz explained

that this step was being taken so that he "may be involved

in the independent expenditure activities of RNIEC." A copy

D of that letter is attached and marked Exhibit D.

8. Subsequent to Senator Heinz's letter of

October 6 I requested, and on October 25, 1983, received

from NRSC's outside legal counsel, Jan W. Baran, Esquire, of

Baker & Hostetler, written legal advice that Senator Heinz

sever all relationships with either NRSC or RNIEC.

9. Senator Heinz resigned from NRSC on November

15, 1983. His resignafion was accepted on the same day.

10. From August 1983 until Senator Heinz's

resignation, there were no meetings of NRSC members.
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11. To my knowledge, no member or employee of NRSC

has provided any information about the projects, plans or
needs of the Dan Evans for Senate campaign to Senator Heinz

or to any other person associated with -WINC.

12. NRSC has never supported RNIEC,. either

financially or otherwise.

13. The names and addresses of NRSC contributors

are confidential and are treated as proprietary information.

%RNIEC is not and never has been authorized by NRSC to have

EMcustody, control, possession or use of this proprietaiy

information. NRSC has taken and will continue to take

whatever legal steps, formal and informal, it deems neces-

sary, to prevent any unauthorized use of NRSC's proprietary

o information. Such steps have been taken with respect to

RNIEC.

14. The mark, NATIONAL REPUBLICAN SENATORIAL COM-

MITTEE, is a service mark registered with the United States

Office of Patents and Trademarks (Certificate No. 1222867).

NRSC believes that the name "Republican National Independent

Expenditure Committee" is a mark confusingly similar to

NRSC's registered service mark. NRSC has expressed its ob-

jections to RNIEC. NRSC has taken and will take whatever

legal steps, formal or informal, it deems necessary to pre-
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vent any unauthorized use of its registered service mark or

any confusingly similar mark.

Richard G. Lugat'-

Subscribed and sworn before me this ._ ay of January,1984. 0/ ,P (1.'

cA.

My commission expires:

My Commiso E3 &O Ocober 14, 1987.

I.'

C

?_.

cc

4JWB20(3)
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Mach 16, 1983

Honorable Richard G. Lugar, ChairmanNational Republican Senatorial Committee
United States Senate
Washington, D.C. 20510

Dear Dick:

In my position as Chairman of the Republican Conference,I am appointing the following Conference Members to serve onthe National Republican Senatorial Committee during the 98thCongress:

Al fonse 4. D'Amato
S John C. Danforth

Jeremiah Denton
Wn John P. East

Slade Gorton
r Charles E. Grassley

. Orrin G. Hatch
John Heinz

Robert W. Kasten, Jr.
Paul Laxalt -,
Mack Mattingly
Frank H. Murkowski
Don Nickles.,
Warren Rudman
Steven D. Symms
Paul S. Trible, Jr.

ex-officio: Howard H. Baker, Jr.
C It is impossible to overstate the importance of theNRSC, and I wish to assure you of my cooperation as chairman. as well as that of your fellow colleagues. Those of us whoare incumbents will be looking to you for guidance and counsel,S as well. If I or my staff can be of assistance, please donot hesitate to call upon us.

Sincerely,

Chairman
McClure

McC:C

F p w RNMAW -t
.7

2n: c&,,,

"7



.3322 O STREET. . W EXHIBIT B
WASItMGTON'. D. C. 20007

July 29, 1983

Dear

I would like you to have dinner with Teresa and me at our home inWashington, D.C. on September 20th.

I know it's-askinq a lot for you to travel so far but I haveSomething extremely important to discuss with you.
You see, I've decided to spearhead the formation of-the RepublicanNational Independent- Expenditure Committee.

0 And I'm anxious to talk with you personally because I want you tojoin with me as a Co-Founder.

Like me, you've worked hard over the year3 helping to elect andre-elect Republican candidates. And there's no doubt our efforts haveV been eftective.

But the results of the 1982 elections clearly reveal they haven'tbeen enough. That's why I'm hoping you'll acceot akev role in the-Republican National Independent Expenditure Committee , (RNIC).
You see, I believe the RNIC is the next logical step you and IIT must take to insure Republican control in Washington.

tHere's why:

We came within a "hair's breath- of losing control oE the Senate€ last a ovemoer "itf- nearly half our Senators winning by a margin of 51%or less.

In the House of Representatives. virtually all the gains we won in.President Reagan's sweeping 1980 triumph were wiped out in 1982 with.he defeat of 26 Republican Congressmen.

And with the Democrats now controlling nearly 70% of theGovernor's Mansions, Republican Governors in this country have becomean endangered species.

To make matters worse, Democratic candidates have consistentlv';raised more money than Republican Candidates -- a fact rarely,. if-ever,mentioned by the national media.

And there's little more Xou and I can do throuch the OfficialParty structure to directly aid our fine Republican candidates andhelp them off-set this lopsided Democrat financial advantage.



in fact, even Senator Paul Laxalt, General Chairman of the.%emublican Party, publicly admitted as much at a recent press brie.ing".nen he described current federal legal restrictions on politcal -Party
expenditures for House and Senate candidates.

ae called these restrictions *a straitiacket . • . impoied onthe Party str.ucture". To underscore the importance of Senator Laxalt's
statement, consider this:

During the 19B1-62 election cycle the Republican National,Congressional, and Senatorial Ccmmittees (combined) raised six :imes
a- much mene= as thev could leoall boend to aid federal candidates: • r,.ctLy!

na .1 d% Z- now
** .%'ur %:ami'.~ ' tL:-.: ly *lr-*n t*'nouqih anyintor*3.

3o if our Repoulican philosophy is to inczease in influence, it's-.oseiutelv es-.entiai that dedicated Republicans like you and me work,otcgetner in new ways so that more resources can be brought to bear in
support ot our.candidates.

And the Republican National Independent Expenditure Committee is
'the perfect mechanisi for doing Just this.

You see, there are no limits -- I reeat "no limits" -- under
t-federal law on tne number of dollars the RNIC can toend in direc:
suooort 02 .erublican candidates.

Consequently, you and I through the RNIC have the potential torevolutionize the American political process!

Frankly, I believe your joining with me in the RNIC is as
LflPolitically important to America as anything you've done or are 1i:%ely

to .do.cc

...................... .............. ........ .............. ... ..................:" "":''.')

L wan: ou o bccme a Cn ar:-.r :.Member of the Reoublican Roundtable
-- an exclusive insiders group that will form the backbone of the R:UC.

And I'm asking only the most committed and trusted friends I know
to join. Men and women whose opinion and judgment are highly regarded
by myself and other leaders of the Party.

You and I have long enjoyed a special relationship. One granted
o few Senators. So naturally, your name was at the top of my personal
list of Roundtable co-Zfounders.



And I'll consider it a personal privilege to have you at my sidein this exciting new venture. Because I strongly believe the RNIC isdesoerately needed to give Republican candidates a decisive edge inclose races.

In fact, I believe an effort of this kind is so vitally importantthat I've already committed $5,000 of my own funds.

And I'm asking you and every other person who accepts myinvitation to sit at the Republican Roundtable to make the same annual$5,000 commitment.

I know $5,000 is a lot of money. But I also know that if you andI don't take this'pioneering step right now to bring unlimitedfinancial support to the aid of Republican candidates, the superiorfinancial and numerical resources of the liberal Democratic power blockwill quickly take their toll. And if this happens, I'm noi at alloptimistic about America's future.

But if the Republican National Independent Expenditure Committee< is as successful as I know it can be, there's a good chance RepublicanPolicy will carry our country into the 21st Century.

To me, that's a goal worth working for and I'm counting on you tohelp me acconplish it. And counting on friends like you is good enough-- for me.

Teresa and - look forward to seeing you at dinner and personally0 welcoming you to Charter Membership in the Republican Roundtable.
- But if you can't make it to dinner, with Teresa and me inSeptember, please don't let that stand in the way of your joining theC Roundtable. Because Election Day 1984 is just around the corner andwe've got lots to do between now and then.

So I urge you to mail me your $5,000 membe.-ship check without€ delay.

In fri ndship,

oh neinz

P.S. As part of my comprehe *ve plan for the development of theRNIC, I need to raise $125,000 in the next three weeks. So, if youcan't send the entire $5,000 today, please send $2,500 or even $1,00and pay the balance later. Thanks!

P.P.S. Oh, yes if you wish to bring a dinner guest, please besure to indicate that on the acceptance form I've enclosed. A schedulefor the evening will be sent to you in a few weeks. See you in
September!



June 13. 1983

TO: All NRSC staff

PICK: Mitch Daniels

Subject: Independent ft~anditure Camittees

Just a reminder that this cci1ttHe cannot have any conversation* with
any independent expenditure cOmmittee (such as VCPAC and PROPAC) because It
would endanger the independent status of that committee and whatever work
it might be involved in at the time. This statement should not be construed
to mean we endorse or do not endorse any of the work they are conducting.

'C But, it does mean that if any such independent expenditure

committee should call, those calls should be directed either to me
or Rick Messick, and we wi]l explain our policy of no cmmunication.

The FEC and other groups such as Somson Cause would love to find records
o of collusion so that such committees could be destroyed, and we could

cause serious damage to some of our candidates. So. the policy is
C!. "No communication with independent expenditure committees".

- . , 0 . - .. &W. - t -%-.& - '. . . .:



JOHN HENZ
Unied Sttes Sena_. ExHIBIT D

"October 6, 1983

Honorable Richard L. Lugar
Chairman
National Republican Senatorial Committee
Washington,.D. C. 20510

Dear r:

.As you know, I have agreed to become Chairman
of the Advisory Council of the recently-formod Republican
National Independent Expenditure Committee ("RNIEC ).
The RNIEC is now involved in fund-raising and will,
among other things, make "independent expenditures"
within the meaning of the Federal election laws, in
support of Republican candidates for National office.
Considering the tremendous challenge that the Republican
Party is facing in the upcoming elections, I am committed
to doing everything possible to preserve the Republican
majority in the Senate and in turning the tide in the
House, and that the RNIEC can be a major force in helping
to achieve these goals.

As you know, I am presently a member of the National
Republican Senatorial Committee ("NRSC"), and have been
active in NRSC affairs. However, with the recently scheduled
Senatorial primary and special election in the State of

CWashington, it is now necessary that I alter my NRSC role.

In order that I may be involved in the independent

(expenditure activities of the RNIEC, it is necessary under
the election laws that I not engage in any discussion or
action in which a candidate, his staff or campaign
committee(s) participate, concerning the plans, conduct
or needs of that candidate or his campaign. The same is
the case for my staff and the officers, directors and staff
of the RNIEC. For this reason, effective immediately, I
suspend myself from all-campaign related activities per-
taining to the Dan Evans race and shall. take a leave of
absence from the NRSC through and including the special
Senatorial election in Washington State to be decided on
November 8. I am advised by counsel, however, that I may

INO? PINTEID AT GOVItIMNMEN? L PINSEI[9



Honorable Richard Lugar
Page Two
October 6, 1983

continue to remain active in fundraising activities
for individual Republican candidates and all Party
Committees, specifically including the NRSC. I
therefore intend to remain active, as I have previously,
in all fundraising activities that benefit the NRSC.
I am advised by counsel that I will be free to resume
my role in all NRSC activities subsequent to November 8,
1983.

For your information the RNIEC will make no independent
expenditures in any primary election. However, it will, at
some point in 1984, be necessary for me to suspend my NRSC
campaign involvement in general election campaigns (other
than for fundraising purposes) where there is the pos-
sibility of RNIEC involvement.

'i During the period of my leave of absence from the Evans
campaign activities of the NRSC, I shall not engage in any
consultation or communication with the NRSC or its staff,
or with the candidate, his staff or committee, concerning theplans or activities of the candidate or his campaign. I have
instructed my own staff and the officers, directors and staff
of the RNIEC to act in the same way. Similarly, I request
that the members and staff of the NRSC not engage in any such
discussion with me or these persons during the period of my
leave. I would appreciate your transmitting this request.

0
Republican success in these critical times is

utterly dependent upon the broadest possible participa-
tion of committees such as the RNIEC and NRSC. I am con-
fident that we can reach our goals.

With best wishes,

S cerely,

einz

JH/ml

cc Mitch Daniels
Kevin Talley
Rod Smith

Ap
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(18) 371-OOO0

January 10, 1984
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Charles N. Steele
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Steele:
00

Enclosed are two affidavits which pertain to N
1602, which was filed against the Republican Independent
Expenditure Committee by Common Cause. The first affidavit
is that of Elizabeth Warren Smith. A footnote on page
15 of the Motion to Dismiss filed last Friday stated that
her affidavit would be forwarded forthwith. The other
affidavit is by Rodney A. Smith and replaces the certification
originally filed with the Motion to Dismiss. Please attach
these documents to our original pleading and to any copies
which may have been distributed.

Sincerely,

Carol C. Darr

Enclosures

/jar
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The undersigned President for respondent, Republican

Independent Expenditure Comittee, swears that the statements

in this complaint are true and correct to the best of his

information and belief.

Ro ney A. kt

Subscribed ad sworn before
me this day of January,
1984.

otaX Public
My C~msion Ex ic Aups 1-4, 1987

My Commission Expires:

cc.
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AFFIDAVIT
II ii:14

Washington)
ss:

District of Columbia)

,On this 6th day of January, 1984, before me
a notary public in and for the Dsrtof

Coubia, duly commissioned and sworn, and by law 4authorized
to administer oaths and affirmations, personally appeared
Elizabeth Warren Smith, and, being duly sworn, deposes and
says:

I, Elizabeth Warren Smith, certify that the statements
contained in the certificate dated September 19, 1983, and
filed as Exhibit B in MUR 1596, as follows:

I certify I have not had any contact with
Dan Evans, his campaign committee or agents
with regard to the special election set for
November 8th, 1983 nor was my decision to
approve making independent expenditures by
the RNIEC in support of Dan Evans made on
the basis of any request or suggestion of the
candidate, his committee or his or their
agents.

I further certify that said independent
expenditures are not being made in cooperation,
consultation, or in concert with the candidate,
his campaign committee or his or their agents.
Neither has any suggestion or request to make
these expenditures been made to me by any State
or National political party committee. Further,
I certify that these expenditures do not involve
the financing of or dissemination, distribution
or republication in whole or in part of any
campaign material prepared by the candidate,
his campaign committee or their agents.

were and are true and correct to the best of my knowledge
and belief. These statements were made initially by me in
my capacity as Director of the Republican-National Independent
Expenditure Committee, pursuant to the first meeting of the
Board of Directors.

Elizabeth Ware mt

Subscribed and sworn to before me this 6th day of
January, 1984.

otar Pubi

My cmmisionexpies:My CmmisionExpres ugut 14r19
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BY HAND

Robert Pease, Esquire
Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

2:'

Dear Mr. Pease:

Enclosed is a copy of the Motion to Dismiss MUR
1602 delivered to the Office of General Counsel last Friday
by the Republican Independent Expenditure Committee to
the complaint filed by Common Cause. Also enclosed is
the affidavit of Elizabeth Warren Smith and a certification
by Rodney A. Smith. The certification by Mr. Smith replaces
the certification originally filed with the Motion to Dismiss.

Sincerely,

Carol . Darr

Enclosure

/jar

9
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VZIFICT.IOW

-:11 All: 15
The undersigned President for respondent, Republican

Independent Expenditure Committee, wears that the statements

in this complaint are true and correct to the best of his

information and belief.

Rodney A. ith

Subscribed and sworn before
me this -Y- day of January,
1984.

-t Public

My Commission Expires: MI C L. . 1

qm

T
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I. I All :15
Washington

District of Columbia

ft this 6th day of JAnuaty, 1914, before M., ;
. a notary public in and for the Distriof Of

C0IYuIVa duly commissioned and smnrn. and by law authorized
to administer oaths. end affirmatitins, personally appeared
Elizabeth Warren Smith, and, beine duly swrn, deposes and
says:

I, Elizabeth Warren Smith, cartify thatt the statements
contained in the certificate dated September 1.9, 1983, and

filed av Exhibit 9 in MUD 1596 as follows:

I certify I have not hai any cortact with
Dan Evans, his campaiqn committee or Raents
with reard to the special election set for

November 6th, 1983 nor was my deci.sion to
approve making independent expenditvres by

the RNIEC in support -f Dan Evans made on

the basis of Any reois. or suqq.stion of the
candidate, his committea or his 'r their
aqents.

I further certify that said independent
expenditures are not beinq made .n cooperation.

,consultation, or in concert with the candidate,
his campaiqn comittee or his or their aaents.

TNeither has any suggestion or rejuest to make
these expenditures been made tn .te by any State
or National political party coImnttee. Further,
I certify that these expenditurei do not involve
the financing of or disseminatioi, distribution
or republication in whole or in .art of any
campaign material prepared by tht candidate,
his caz.tpaiqn committee or their sqents.

were and are true and correct to the best of my knowledoe

;Rnd belief. These statements were made initially by me in
my capacity- as Director of the Pe-uhlican lational Independent
Expenditure Committee, pursuant to the first meeting of the

Board of Directors.

Elizaheth Wacren Smith

Suscribed and sworn to before me this Ath day '2E

Januarv, 19A4.

yotasy Public

My commission expires: !.f."%. ,.n;:I;:, *. *
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In the Matter of )
)

Republican National )
Independent Expenditure )
Committee )

)

MUR 1602

RESPONDENT'S MOTION TO DISMISS

This Matter Under Review (OMUR*) comes before the

Federal Election Commission (Comissionw or BPEC") upon a

complaint dated November 22, 1983, filed by Common Cause.

The Republican National Independent Expenditure Committee,

by its attorneys, hereby responds to said complaint, and

urges that it be dismissed.

The complaint attempts to show that certain

expenditures made by RNIEC in 1983 were not "independent

expenditures" within the meaning of the statute, 2 U.S.C.

S 431(17), and the Commission's Regulations, 11 C.F.R.
S

5 109.1. The complaint alleges that relationships which

would vitiate RNIEC's independence existed between the RNIEC

and each of the following political committees: Evans forS
Senate Committee ("Evans campaign"); Republican National

Committee ("RNCO)l National Republican Senatorial Committee

(ONRSCI ).



Statement of lVcts

The INIC registered with the FBC on march 16,

1983, as a political comeittoe making expenditures on behalf

of more than one federal candidate.!/

The =BIC was established by Rodney A. Smith--- ' for

the purpose of fostering the presence of responsible Repub-

licans in public office by means of independently publicizing

positive aspects of their qualifications. In order to raise

funds for this endeavor, usual and customary methods of

17 generating political contributions were utilized including

direct mail, telephone solicitations and personal contacts.

On September 1, 1983, Senator Henry M. Jackson
IT

died unexpectedly. Daniel Evans was sworn in on or about

September 12, 1983, to fill the vacancy left by Senator

Jackson's death, and on the same day Senator Evans filed as

a candidate for the special election to be held in Washington

State on November 8, 1983.

On September 19, 1983, the RNIEC formally decided

*to make independent expenditures in support of the Dan Evans

campaign during the general election.

• / While RNIEC has contributed to more than one candidate,
it has not qualified as a "multicandidate committee" as
stated in the complaint. Complaint, para. 3.

•*/ Smith served as Treasurer and Finance Director of the
*NRSC from January 1977 until his resignation in December

1982.
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On October 6# 1983, Senator Heins voluntarily

0 suspended his membership In the NRSC, by requesting a leave

of absence, although he had attended no meetings of the NRSC

after Senator Jackson' death.

* During the week of October 18, 1983, the RNIEC

mailed 'election-grams" to selected geographic areas within

the State of Washington. These 'election-grams" were signed

* by Senator John Heinz and advocated the election of Daniel

Evans.

On November 7, 1983, the Wall Street Journalrf}

published an article concerning these "election-grams."

The same day the Democratic Senatorial Campaign Committee

('DSCCO) held a press conference and filed a complaint (MUR

1596) denouncing the fact that the expenditures were made by

individuals who were "in a position to" work in cooperation

with the NRSC, and challenging the lindependence' of these

expenditures.

On November 22, 1983, Common Cause filed the

(instant complaint.

0 The Common Cause complaint challenging the indepen-

dence of RNIEC's expenditures in the State of Washington

relies on (pp. 7-8) four contentions:
0

(1) that RNIEC is "a political committee estab-
lished and maintained by a national political
party;"

(2) that RNIEC is *an affiliate" of NRSC;

(3) that RNIEC has "impermissibly coordinated"
and "acted in concert" with NRSC; and
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(4) that =12C "obtained information from or
about the bvans campaign . . . and thereby

Scoodina'ted its expendtures' with the Evans
campaign.0

By its affidavit attacbhed to the complaint, the complainant

swore that the complaint is based on the "sources indicated"0
in the complaint (i.e., Wall Street Journal article, Nov. 7,

1983; Washington Post article, Nov. 16, 1983; RNZIC's

October 25, 1983 report to the Commission).

APPLICABLE LAW

The legal framework within which the "independence"

of an expenditure is determined is the statutory definition

of "independent expenditure' found in Section 432(17) of the

Federal Election Campaign Act, 2 U.S.C. S 431(17)!/ and in

the implementing Commission Regulation, 11 C.F.R. S 109.1.--

Disposition of the complaint is governed by 11

N~r C.F.R. SS 111.7 and 111.9, which, respectively, allow the

General Counsel to recommend to the Commission whether or

not it should find reason to believe that RNIEC has violated
C7 the statute or a Commission Regulation,---/ and require the

Commission to act by 'an affirmative vote of four" on the

complaint and response. * -**/

*_/ Attachment 1, note 1.

Attachment 1, note 2.

* */ Attachment 1, note 3.

* Attachment 1, note 4.
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Other provisions of the pegulations which deal

With complainant's allegations include 11 C.F.R. S 100.5,

Which defines Opolitical committee, subsection (g) of

which pertains to "affiliated comittee..!/

1. =13C is not a political committee established
or maintained by a national political party.

The complaint contends that ININC is "a political

committee established and maintained by the National Republican

Party." The facts in no way support this absurd allegation.

No effort is made to show that the Republican Party or its

governing national committee (REC) chartered this committee

or that the governing document- 1 of the RNC even mentions

U. RNIEC. Without citing a shred of evidence the complainant

alleges that RNIEC was organized by key Republican Party

officials.* In fact, RNIEC was organized and operated solely

by Rodney A. Smith. Moreover, while Mr. Smith is flattered by

the description of "key Republican Party officiall he believes

* that "political professional" more accurately reflects his

position. Mr. Smith was employed by the RNC, but severed

that relationship in January 1977.

*/ Attachment 1, note 5.

**__/ The RNC is governed by the Rules adopted by the 1980
Republican National Convention.
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Apparently the complainant believes that its

allegation is buttresooed by the accusation that "1M13C's

goal is to elect Republican candidates.n it goes without

saying that a goal, indeed the only goal, of the RHIZC is to

* elect Republican candidates For the complainant to suggest,

howeverr, that because a political committee's philosophical

bent is Republican or Democratic, it is therefore established

*and maintained by a national political party committee is

patently ridiculous. Such reasoning would require the FEC

to treat as legal affiliates of the Democratic National

* Committee such political committees as the Committee for an

Effective Congress, Democrats for the '80's, the Democratic

Candidates Fund, and Committee for the Future of America;

and of the Republican Party, committees including the

National Conservative Political Action Committee (NCPAC),

Fund for a Conservative Majority, National Congressional

0r Club, Citizens for the Republic, Committee for a Free

Congress, and the Republican Senate Majority Fund.

Even more specious is the complaint's reliance on

the fact that two words, *Republican" and "National" appear

in RNIEC's name. There is nothing in the Act, the Regula-

tions, legislative history, the Advisory Opinions, or the

MURs of the Commission that even remotely suggests that

similarity in name might be treated as an indication of
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affiliation, nor is there any basis in logic for such a

* conclusion. The allegation is imaterial.!/

The complainant further alleges that ORZKC uses

vendors that the official Republican Party committees use.,

i* Remarkably, the complaint does not list a single vendor

which the RUC and RINIC are alleged to have in common. The

complaint lists three vendors which have been used at times

*) by both the NRSC and the RUlIC. Yet, even those three

vendors performed no more than routine services in their

respective areas of business. James F. Schoener, who was
CY* engaged as one of several outside counsel to the NRSC

%concurrent with his serving as counsel to the RVINC, is

Vr simply a lawyer with multiple clients in the same general

area of business. The same situation applies to the other

two vendors. Lynda Clancy was engaged by both committees
for assistance in filling out FEC reports;--  AAA-American

iS Public Issues, for rental of its mailing lists.

And in arguing that the RNIEC raises money from

the same donors, "perhaps" using some of the same fundraising
S

• / Such an approach would, of course, tie the Democratic
Party and its governing national committee, to the
National Democratic Policy Committee, headed by Lyndon

* LaRouche. Similarly, there are well over 40 Onon-
connected" organizations currently registered with the
FEC whose names contain the word "Republican;" over 200
organizations whose names contain the word "National,"
and at least one other "non-connected" political
committee whose name contains both the words "National"

* and "Republican."

S_/ Neither Schoener or Clancy performed services for the
NRSC after Senator Jackson's death in September, 1983.



lists as the 'official Republican Party pmttees,= Common

Cause is alleging no more than that many of the same people

may have contributed to all three committees.-/ it is

hardly surprising, however, that an individual who would

respond to a fundraising appeal from RIZIC might have

responded previously to an appeal from the REC, the NRSC or

any number of Republican candidates or organizations. An

examination of contributions previously made by such individ-

uals would doubtless show that they have been responsive to

requests for financial support from a multitude of political

organizations including but not limited to the RWC and the

NRSC. Furthermore, the names of these same individuals

appear on numerous 'prospecting' lists that are widely

circulated and readily available to anyone interested in

undertaking a fundraising effort.

It is equally unproductive -- and irresponsible--

for Common Cause to allege that RNIEC has made and will

continue to make expenditures win the same way' as NRSC.

The insinuating ambiguity of the complaint is typical of the

complainant's effort. It is unsurprising that complainant

provides no examples of what it means by *makes campaign

expenditures in the same way." To do so would serve only to

strip off the thin veneer of credibility which it wishes its

/ The complainant provides no evidence whatever of any
overlap between contributors to the RNC and contributors
to the RNIEC.

C-
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complaint to maintain,, ow one makes expenditures "in the

same way' is left to the imagination. IZIC can only deny

the relevance of the point. uiac raises funds and makes

expenditures using aethods which are usual and customary for

all political committees. There is nothing, however, in the

way 31I3C makes Its expenditures that is substantially

dissimilar to methods used by any other political committee.

Only from such a distinctive similarity could any affiliation

be inferred.!/

Thus, the allegation about RIEC's structure and

past activities are vithout foundation. Predictions of future

RNIKC activities are mere speculation, and are contradicted

by the brief history of RVIEC and its activities. In short,

the complaint presents nothing to support its contention

and, in the face of clear evidence to the contrary, the

contention must be rejected.

II. ENIEC is not man affiliate" of NRSC.

The complainant contends that 'even if RNIEC is

not itself a political committee established and maintained

by the National Republican Party, RNIEC is an affiliate of

NRSC.' The complainant, however, cites no evidence to

/ RNIEC's only expenditure in Washington State consisted
of an "election-gram' sent out via bulk rate mail
approximately two and half weeks before election,
which, to the best knowledge of the respondent, consti-
tuted a strategy wholly unrelated to that of any other
political organization.

C-

I ̂

C,



SUpport thisconclusory allegation. Instead, the complainant

apparently ezpects the Commission and the respondent to pick

through the random, largely irrelevant, and often erroneous

"facts" listed at the beginning of the complaint to divine

-.* the basis for the complainant's allegation.

The only support for the complainant's assertion

is a citation to the rule governing affiliated committees.

('See 11 C.F.R. S 100.5(g)(2)'). The rule requires that to

be affiliated, two committees must be established, financed,

maintained or controlled by the same person. (See Attachment'4
1, note 5). A review of the indicia of establishing,

financing, maintaining or controlling shows clearly that

RNIEC is not affiliated with NRSC:

(1) there is no common ownership of a controlling
interest in voting shares or securities, nor
is any alleged;

(2) there are no provisions of bylaws, constitu-
tions, or other documents by which one entity
has the authority, power, or ability to
direct the other, nor does the complaint

I ellallege their existence;

(3) no person or group of persons has the author-
* ity, power or ability to hire, appoint, disci-

pline, discharge, demote, or remove or otherwise
influence the decision of the officers or members
of both entities, nor has such been alleged;!/

• / The only individual who had any concurrent official
relationship with both NRSC and RNIEC was Senator John
Heinz. It is clear from his affidavit (dated November
29, 1983, and filed in connection with MUR 1596) that
Senator Heinz did not occupy a role in either committee

* of sufficient involvement to fall within the bounds of
this provision.
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(4) there have been no transfers of funds between
the MIgC and the INMIC, nor have any been
alleged p and

(5) to the estent that there may be some duplica-
tion of.contributiona, there is nothing to
suggest aniyhing more than that because the
universe of persons who contribute regularly
to political causes is limited, many pleas
for funds are addressed by'many organisations,
both political and otherwise, to the same
persons. Thus, the similar pattern of
contributions specified in the rule clearly
requires something more than duplicated
contributions as an indication of affiliation.

Here, again, there is no credible reason to

believe that the NISC and the IRIBC are "affiliated."

• Accordingly, this contention must be rejected.

11I. The VIIEC has not *impermissibly coordinated
and acted in concert with' the MRSC.

0-- The respondent contends that 1RNIC and NRSC are

so inseparably intertwined that their campaigns for the same

Republican Senatorial candidates simply cannot be deemed
s independent of each other,* and that the expenditures of

v~RRNIEC count therefore as contributions to and expenditures

by the NRSC. Again, the complaint cites no supporting
0

evidence, leaving the Commission and the respondent to

wade through the 'facts" listed at the beginning of the

complaint.

Regardless of what evidence the complainant might

offer that the two committees are not independent of each

other, the complainant's conclusion is without legal effect.
AAs noted above, the independence of expenditures is deter-



12

Mined by applying. the criteria got forth in section 109.1 of

the Commission's rules, 11r CO.R. 109.1, and the rule does

not govern relationships between non-ocandidte committees.

Non-candidate political committees may communicate freely

* with each other, and so loang as the level of ommunication

does not reach the threshold for Oaffiliationi if the

:o mittees are not established, aintained, financed or

controlled by the same group of people, the contributions

and expenditures of one committee will not be imputed to any

other. The complainant's assertion that one committee's

lack of "independence* from another will accomplish the same

legal result is flatly wong.!/

N" Even if it were assumed, for the sake of argument,

- that section 109.1 applied to the relationship between NRSC
and RMISC, applying the criteria of the rule to the facts in

this case would show the requisite independence.*!

The respondent can only assume,, since the complaint

never so states, that the basis for the assertion is the

tp

•_/ The complainant's error is compounded by the further
assertion that such a lack of independence between two
political committees requires the expenditures of one
committee to be treated as contributions to and expendi-
tures by the other committee. The finding oTiffiliation

* required to treat the expenditures of one as the expendi-
tures of the other, also requires that a conveyance of
funds be treated as a "transfer of funds," not a Ocontri-
bution.0

• / Legally it is required that factual evidence be produced
which shows an arrangement, coordination or direction
by the candidate or his or her committee or agents
before independence of an expenditure can be vitiated.
That standard clearly has not been met in this case.
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alleged concurrent involvement of Senator Heins in both the

! RSC and the RIRtC. /

Sowever, as stated in his affidgvit of November 29,

1983, submitted in connection with NORll, 13,596 filed by the

* DSCC, Senator Heinz' chairmanship of the lISC terminated in

December 1980. Since that time his involvement with the

NISC has been limited to his e"*-officio membership on the

l* committee as a Republican Senator. Be never attended any

meetings of the NRSC at which the Washington State election

was discussed; and there may have been no such meetings at

* all.

A s his affidavit states, Senator Heinz attended no

meetings of the NRSC after Senator Jackson's death. Senator

*-- Heinz was concerned, however, that even the appearance of

his involvement in the NRISC might jeopardize his first

e, amendment right to participate in independent expenditure

* activities; and on the advice of counsel, he voluntarily

C

suspended his nominal membership in the NRSC on October 6,

1983, by requesting a leave of absence. By letter of the

6 same date, he informed NRSC Chairman Richard Lugar of his

determination to ensure his "independence from any activity

*/ The limited role of the few common vendors has been
discussed above, as well as the errors in fact concern-
ing the role of Mr. Smith. Mr. Lawrence C. McCarthy
(Complaint, para. 11) does not have nor has ever had any
role with RNIEC. The alleged involvement was reported

* in error by the Washington Post and retracted the day
following the initial article, a fact apparently over-
looked by complainant. See Attachment 2.
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Oa. ft!Ld0 on by the WISC or oontact with the EVas campaign

and in his affidavit attested that, my staff "ad t, and to

my knovl"ege and bel lof the 3I2C, have fully CompLed with

the statements therein." See Attaebhmnts 3 and 4. On

Noveber 14, 1 M3, Senator .1ens submitted his resignation

to the *WS, never having resumed his suspended membership.

lven if Senator Heins had not taken careful and

prudent steps to reove himself from the activities of the

NRSC, it is important to note that he was merely one Senator

out of sixteen whose membership comprised the NRSC. Noreover,

W, as indicated in his affidavit, none of those Senators "runs*

M the NRSC. That function belongs solely and exclusively to

the Chairman of the NRSC, Senator Richard Lugar. In short,

neither Senator Heinz, nor any of the other members of the

MRSC (except Senator Lugar, the current NRSC Chairman),
exercises any control over the activities, plans or expendi-

tures of the NRSC.

Similarly, Senator Heinz also exercised no real

control over the day-to-day operations of RNIEC. As evidenced

by his affidavit, his involvement has been limited to

signing an "election-gram, serving as Chairman of the

RNIEC's "Advisory Panel, making a voluntary personal

contribution and helping the RNIBC raise funds.



Xv. the R1 U L aintained its lea1 independence from
the- Evans ca in .land therefo had a constitutonal
right to make naependont exxeitures on behalf of,
Senator EBvan

!be complainant alleges that '0u2C obtained

information from or about tho Zvans campaign through MRSC or

61"ere an thereby coordinated its eai"ditures with

Senator Evans' campaign efforts.' The facts prove, just the

opposite. As Senator Reins stated in the sworn affidavit he

submitted In response to NVR 1596, "at no time have I, my

staff, or to my knowledge the RENZC, ever conferred with

Senator Evans, his agents or his authorized committee, or

with any member or agent of any state or national party

comittee concerning the plans, projects or needs of the

- Evans' campaign.' Horeover, the sworn statement of Rodney

Smith!/ corroborates the independence between RNElC and the

MRSC and the Evans campaign. He states,

I certify that I have not had any contact with Dan
Evans, his campaign committee or agents with
regard to the special election set for November
8th, 1983 . . . . Neither has any suggestion or
request to make these expenditures been made to me
by any State or National political party committee../

0
No factual response is merited to so loose and

legally inadequate an allegation as that RNIEC may have

obtained information "elsewhere." This appears to be an

even more imprecise version of complainant's previous

/ A similar affidavit of Elizabeth Warren Smith will be

* forwarded forthwith.

* */ Attachment 5.



unsuaoeesful. attempts, in other proceedings, to argue that

an expenditure is Ocoordinated with" a candidate's authorized

OMpain c4Cmmittee 'throvah Information conveyed by public

statements, proe releases, press reports, and campaign

fi~a repOrts , -/ and thereby becomes a Ocontribution"

within the meaning of the federal election laws. That

argument, and the equally imprecise allegation the complainant

profers here that RUIEC obtained information "elsewhere,"

carry far beyond the law as set forth in 11 C.F.R. S 109.1

and previous Commission actions.O -

U V. The evidence does not support a finding of reason to
believe

The facts presented in this case do not support a

finding that there is reason to believe a violation of the

Act has occurred with respect to RNIEC's activities. While

the Commission will accept a complaint based on "substantial

news stories* (6 FEC Record No. 1 at 3, Jan. 1980),- such

a standard is far too tenuous to support a finding of reason

to believe.*
a

It would be charitable to say that the affidavit

of verification accompanying the complaint rises to the

/ Brief for complainant, Count II, Common Cause, et al.
v. Harrison Schmitt, et al., (D.D.C.) Civi Act No.
so- 160o.I

/ There remains the legitimate question as to whether the
* two news stories are worthy of being considered

"substantial."
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level of information and belief. It states only that

Ostatements are based on the sources Indicated." Thus

counsel for complainant, not the complainant, swears that

the statements "are true and correct to the best of his

• information and bef because he read them in newspapers.

Such an affidavit cannot stand against an affidavit of

personal knowledge, such as those submitted in this proceed-

* ing and in MRU 1596 by Senator Heinz and Mr. Smith, which

swear to the truth of the statements contained therein,

rather than to the existence of a newspaper article.

0 The facts provided by the respondent refute every

point raised by the complaint to and beyond those issues

Nthat can be discerned in the complaint. When the applicable

regulations and statutory provisions are applied to these

facts it is clear that there is no reason to believe that a

violation has occurred.

C VI. Conclusion

It is patently clear that the complaint is unsup-

*ported by evidence and constructed with ambiguity in order

to use the Commission's processes to chill the First Amend-

merit rights specifically upheld in Buckley v. Valeo. The

* applicable law and the facts of this case speak compellingly

in response to the complaint. They do not speak, however,

to the serious policy question raised by invoking the

* slenderest reed of evidence, supported only by Common Cause's
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suspicions, to mute the free speech rights of iN EC and its

contributors

The Coamission Must be vigilant against efforts to

make it a party to violations of the civil rights of groups

or individuals. It must resist such efforts by applying

swiftly a fair but rigorous standard of proof to complaints

which would result in a chilling effect on a respondent's

freedom of speech and association.

In light of the information presented, it is

respectfully submitted that there is insufficient evidence0
to warrant a reason to believe that IXC's expenditures

supporting Senator Evans were not independent within the

spirit and the letter of the law. Therefore, the Commission

-- should find that there is no reason to believe that the

*/ Complainant is aware that by placing RNIEC under a
cloud of uncertainty concerning its independence, it
can preclude RIEC from any effective political role.
It knows that the longer that cloud can be maintained
via the pendency of the complaint it has filed, the
harder it will be for RNIEC to raise funds and to speak
out should it choose to do so.



reaPoofent, hai- ommtted any violation of the Act antd

disals the coplait.

RespeettallL submitted,

RnPUSLIZ1 avueTXS". n4DRp3WDRW?

By00

Carol C.Darr

to-% SUDDEN, ARPS, SLATEr NEAGHER
& FLOM

919 Eighteenth Street, N.V.
Washington, D.C. 20006

Its Attorneys

January 6, 1964
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The widersigned President for resIpondent, Republican

Independent Ripenditure ComIItte, swear that the -statements

in this colait are based on the soux.es indicated, and, as

such, are true and correct to the best of his information and

belief.

S- Subscribed and sworn before
me this rz e day of January,
1984.

Nota Public

My Commission Expires:
1
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Attaohe~ 1,

Note 1 The term "independent .expenditure" means an
expenditure by a person expressly advocating the
election or defeat of a clearly ident if tied candi-
date which iside without co ton or consulta-

ion with any candidate, or any authorised comit-
tee or agent' of such candidate, and which Is not
made in concert with, or-at the request or sugges-
tion of, any cadidato, or any authorized committee
or agent of such candidate.

Note 2 (a) "Ondependent expendituren means an expendi-
ture by a person for a comunication eXpressly.
advocating the election or defeat of a clearly
identified candidate which is not made with the
cooperation or with the prior consent of, or in
consultation with, or at the request or suggestion
of, a candidate or any agent or authorized commit-
tee of such candidate.

(b) For purposes of this definition --

(4) "Nade with the cooperation or with the-- prior consent of, or in consultation with, or at
the request or suggestion of, a candidate or anyV agent or authorized committee of the candidateO

CD means --

Vr (i) Any arrangement, coordination, or direction
by the candidate or his or her agent prior to theepublication, distribution, display, or broadcast

1-n of the communication. An expenditure will be
presumed to be so made when it is --

(A) Based on information about the candidate's
plans, projects, or needs provided to the expending
person by the candidate, or by the candidate's
agents, with a view toward having an expenditure
made;

(B) Made by or through any person who is, or
has been, authorized to raise or expend funds, who
is, or has been, an officer of an authorized
committee, or who is, or has been, receiving any
form of compensation or reimbursement from the
candidate, the candidate's committee or agent;

(ii) But does not include providing to the
expending person upon request Commission guidelines
on independent expenditures.
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(,uote 2 continued)

(5) Aent. smas any per wh has actual
oral or "Citt" authotity, eithae:+i.pros or
spied, -to. mo or to autorizo tbe *ing of
expendittei.. b f of a.. dSii., or mans
any person wh has been placed inp a"e oiti
within the campaign oganiszAtion where it would
reasonably ap ar that in the' ordinary course of
campag-related activities he or she may authorize
expenditures.

Note 3 S 11107 General Counsel' a. recommendation on
coplaint-generated matters (2 U.S.C. 437g(a) (1)).

(a) Following either the expiration of the
fifteen (15) day period specified by 11 C.F.R.
111.6(a) or the receipt of a response as specified
by 11 C.P.R. 111.6(a), whichever occurs first, the
General Counsel may recommend to the Commission
whether or not it should find reason to believe
that a respondent has committed or :is about
to commit a violation of statutes or regulations
over which the Commission has jurisdiction.

(b) The General Counsel may recommend that the
Commission find that there is no reason to believe
that a violation has been committeed or is about
to be committed, or that the Commission otherwise
dismiss a complaint without regard to the provi-
sions of 11 C.F.R. 111.6(a).

Note 4 5 111.9 The reason to believe finding; notification
(2 U.S.C. 437g(a)(2)).

(a) If the Commission, either after reviewing a
complaint-generated recomendation as described in
11 C.F.R. 111.7 and any response of a respondent
submitted pursuant to 11 C.F.R. 111.6, or after
reviewing an internally-generated recommendation
as described in 11 C.F.R. 111.8, determines by an
affirmative vote of four (4) of its members that
it has reason to believe that a respondent has
violated a statute or regulation over which the
Commission has jurisdiction, its Chairman or
Vice Chairman shall notify such respondent of the
Commission's finding by letter, setting forth the
sections of the statute or regulations alleged to
have been violated and the alleged factual basis
supporting the finding.
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(Rte 4 continued)

(b) it, the Commission finds no reason to
bi:elevre, o otherWis ter inates its proceedings,
the General Counsel shall so advise both complain-
ant and respondent by letter.

Note 5 (2) All committees (including a separate
segregated fund, see 11 CFR Part 114) established,
fiAed, maintained, or controlled by the same
corporation, labor organization, person, or group
of persons including any parent, subsidiary,
branch, division, department, or local unit
thereof, are affiliated.

(ii) For organizations not covered by paragraph
(g)(2)(i) of this section, indicia of establishing,
financing, maintaining, or controlling include:

%(A) Ownership of a controlling interest in
p voting shares or securities;

(5) Provisions of bylaws, constitutions, or
Me other documents by which one entity has the

authority, power, or ability to direct another
entity;

I--n

(C) The authority, power, or ability to hire,
.- appoint, discipline, discharge, demote, or remove

or otherwise influence the decision of the officers
Oor members of an entity;

(D) Similar patterns of contributions;

(2) All comittees (including a separate
segregated fund, see 11 CPR Part 114) established,
financed, maintained, or controlled by the same
corporation, labor organization, person, or group
of persons including any parent, subsidiary,
branch, division, department, or local unit
thereof, are affiliated.

(E) The transfer of funds between committees
which represent a substantial portion of the funds
of either the transferor or transferee committee,
other than the transfer of funds between the
committees which jointly raised the funds so
transferred.



0



Novemsber 16,
Waihigdt.Post

1983

addddlh

farm. vice pdent."ii *whenP 'veted *mM be autt thehrm voiam enenste that P.k
wd~u~n Sae Jobsm ~ ua assa ~sac

sont1 PuIOS Anem
lox Ni mam-iual .tor yeaWN" a

*M U4vt

a,.

W F ~ - - -~1-

5,533, 744

Annul trde btws WetG~rmqsi tdo SOviet Uni 20bMon German mark (dimat $9 bM i,Net $20 bdiiu a report

WWT!R
P I p

s479 ,LONIDON '479.s
flamy ScIWJukJ Moits Frum DWI - Me itmricela



6

0%

ask.Om

0

owc

C

'-'m



Octobe' ., 19..

Honorable Richard L. Lugar
Chai rman
National Republican Senatorial Committee
Wasington,*. .?el

Dear Sngr

As you know, I have agreed to become Chairman

of the Advisor" Council of the recently-formed 
Republican

.National Independent Expenditure Committee ("IRNIEC").

The RNIEC is now involved in fund-raising 
and will,

among other things, make*"independent expenditures"

within the meaning of the Federal election 
laws, in

support of Republican candidates for 
National office.

( Considering the tremendous challenge that the Republican

C Party is facing in the upcoming elections, I am committed

to doing everything possible to preserve 
the Republican

majority in the Senate and in turning the tide in the

House, and that the RiNIEC can be a major 
force in helping

to achieve these goals.

As you know, I am presently a member of the 
National

Uft Republican Senatorial Committee ("NRSC"), and have been

active in NRSC affairs. However, with the recently scheduled

o Senatorial primary and special election in the State 
of

'Washington, it is now necessary" that I alter my NRSC role.

In order that I may be involved in the independent

expenditure activities of the RNIEC, 
it is necessary under

the election laws that I not engage in any discussion or

c action in which a candidate, his staff 
or campaign

committee(s) participate, concernine 
the plans, conduct

or needs of that candidate or his campaign. 
The same is

the case for my staff and the officers, 
directors and staff

of the RVIEC. For this reason, effective immediately, 
I

suspend myself from all campaign related 
activities per-

taining to the Dan Evans race and shall 
take a leave of

absence from the NRSC through and including 
the special

Senatorial election in Washington State 
to be decided on

November G. I am advised by counsel, however, 
that I may



Oc tober6,1

continue to remain act~Ive in f ndr "zn aciite'0 n t rai,: T. activities

fr iAndividUaUl Republican candidates and &II Party
COmmittees, specifically Incliidini the NRSC. I
therefore intend to remain activ, as previously.
in "all fundraisin actti vities 'that benefit the NRSC,
I am advised by- counsel that, I il b free to resume
my role in all NRSC activities subsequent to November 8,1963.

For your information the RUjiEC will make no independent
expenditures in any primary election, However, it will, at
some point in 1984, be necessary for me to suspend my NRSC
campaign involvement in general election campaigns (other
than for fundraising purposes) where there is the pos-
'sibility of RNIEC involvement.

During the period of my leave of absence from the Evans
campaign activities of the XRSC, I shall not engage in any
consultation or communication with the NRSC or its staff,
or with the candidate, his staff or committee, concerning the

Cplans or activities of the candidate or his campaign. I have
instructed my own staff and the officers, directors and staff
of the RNIEC to act in the same way. Similarly, I request
that the members and staff of the NRSC not engage in any such
discussion with me or these persons during the period.of my
leave. I would appreciate your transmitting this request.

Republican success in these critical times is

utterly dependent upon the broadest possible participa-
tion of committees such as the RNIEC and NRSC. I am con-
fident that we can reach our goals.

With best wishes,

S ,ncere y,

• \

cc Mitch Daniels
Kevin Talley
Rod Smith
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*O November 29, 1983

Charles N. Steele, Esquir,..
General Counsel

* Pederal Election Commission
1325 K Street, Northwest
Washington, D. C. 20463

RE: Matter MUR 1596

* Dear Mr. Steele:

This letter is submitted in response to your letter to
me dated November 15, 1983, and signed on your behalf by the
Commission's Associate General Counsel. Thank you for the
opportunity to address the ill-founded and misleading charge

* ' of the Democratic Senatorial and Congressional Campaign Com-
mittees that either the Republican National Independent Ex-
penditure Committee ("RNIEC") or I somehow acted improperly
in connection with the expenditures made during the recent
senatorial campaign in the State of Washington.

* I respectfully suggest to you and the Commission that
this charge is based upon a fundamental and easily demonstrable
factual error and that it is otherwise deficient as a matter of
law and fact. At all times, my conduct has been utterly con-

0sistent with the requirements of the Federal Election Campaign
Act of 1971. Additionally, to my knowledge and belief, the RNIEC,
which will respond to the Commission separately, has also acted
lawfully and properly in connection with the matter raised. For
these reasons, I ask that the Commission decline to proceed further
as to the instant complaint.

7The complaint at issue has as its only "factual" basis
* a November 7, 1983, article from the Wall Street Journal. The

Commission has addressed its authority to proceed on such hearsay
complaints, concluding that it could do so under its supervisory
powers (2 U.S.C. §437g(a)(2)). However, sensibly, the Commission
historically has declined to proceed on complaints of this nature
when they are based on nothing more than the reiteration of the

* contents of a newspaper article. The present matter amply demon-
strates why this historical view of the Commission should be
continued.

"'01 PReOuTCO A? r.0,Uameact 9RPEeSL
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* Contrary to the erroneous statement of the Wall Street
Journal, reiterated as the basis for their complaint by the
bemocratic committees, I an not and never have been the Chair-
man of the RNIEC. I am the Chairtman :of that Committee's
"Advisory Panel," andThat function is precisely what the
title should imply. I have provided general advice and have

* been the signatory on RXIC mailings, but I have never directed
the operations of the RNIEC, madeL its decisions or controlled
its Chairman or agents. The Democratic committees' charge
is premised upon their false belief that I an the Chairman of
the RNIEC. This error derives from the incorrect Wall Street
Journal article, and even a cursory investigation by the com-

* plainants could have disclosed it. In any event, it is at
least fair to say that with the ultimate recognition of this
compounded error, the stated basis for the charge has been
eliminated and closure of this matter is therefore appropriate.
I think it also important to note, however, that the charge is
otherwise defective as well.

The complainants erroneously suggest that there might be
an inherent impropriety when a member of a party committee is
also involved in the activities of an organization making in-
dependent expenditures. This haphazard assertion is rebutted
by the fact well recognized by the Commission that the first

* amendment rights of an independent spender under the Federal
Election Campaign Act of 1971, as that Act has been interpreted
by the Supreme Court in the case of Buckley v. Valeo, may only
be vitiated by the independent spender's own actions, not his

C, position. The complainants' charge is especially inappropriate
in my own case.

I have been a member of the National Republican Senatorial
Committee ("NRSC"), although I did resign that post formally
on November 14, 1983. The Commission should be aware of the
fact that on October 6, 1983, long before the expenditures at
issue here were made and the Wall Street Journal article

* written and derivative charge filed, I took a leave of absence
from the NRSC and informed its Chairman of the necessity to
comply with the Federal elections laws by insuring my inde-
pendence from any activity carried on by the NRSC or contact
made with the Evans' campaign. Attached is a copy of my
October 6, 1983, letter to the NRSC Chairman, and I attest

S that my staff and I, and to my knowledge and belief the RNIEC,
have fully complied with the statements therein.
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In further point of fact, the Commission should be aware
that mere membership on the NRSC is an ox officio matter.
All elected Republican senators are apP nted to one of severalpartyrelated committees, one of which is the NRSC. A member,
however, only has advisory functions. The NRSC Chairman employs
and directs the Consittee's staff which in no way reports to theCommittee's members. He also initiates and directs by his sole
discretion its programs and decides the expenditures and
activities on behalf of individual candidates for the committee.
Although I am a past Chairman of the NRSC, I have not held that
post since December, 1980. Obviously, I was not the NRSC's
Chairman at any time material to this case.

In 1983, and prior to the death of Senator Henry Jackson
and the subsequent appointment and candidacy of Senator Dan
Evans to succeed him, the NRSC had three meetings which I at-
tended. My role was entirely an auditory one at these meetings,
which, because of their timing, could have had nothing to do with
the Evans campaign, which then did not exist. Since Senator
Jackson's untimely death, I have attended no meeting of the NRSC.
In sum, I was neither "in a position to work through NRSC in
close cooperation with Mr. Evans," as the complainants charge,
dor did I in fact, or did the RNIEC, do anything to vitiate my
d pendence from Senator Evans or his campaign.

As is my first amendment right, I have urged persons to
contribute to the RNIEC and signed an "electiongram" asking
the voters of Washington to turn out on behalf of Senator
Dan Evans in his November 1983 election. However, at no time
have I, my staff, or to my knowledge the RNIEC, ever conferred
with Senator Evans, his agents or his authorized committee,

c or with any member or agent of any state or national party com-
mittee regarding the plans, projects or needs of the Evans'
campaign.

SThe charge of the Democratic committees is characterized
by itsexaggerated and pejorative tone. Such invective is both
unwarranted and inconsistent with the stature and function of
the Federal Election Commission. For present purposes, it is
only necessary for me to restate that the instant charge has
a factually-erroneous basis, and that said charge is otherwise
substantively inaccurate in fact and in law. Accordingly, I
respectfully urge both you and the Commission to close this
matter after declining to proceed further as to the complaint.



0Charles . SteO
Pa $, 'Footr
November 29, 1983

Thank you for your consideration.

Sincerely,

John Heinz

CITY OF WASHINGTON )
) ss

DISTRICT OF COLUMBIA )

On this 29th day of November, 1983, personally appeared
before me, a Notary Public in and for said City and District,
John Heinz, who being duly sworn said that the above letter
was true and correct.

Notary Public

My commission expires:





District of , 5)bia

,i0n this 6th day of January, 1984, before me,
anotary public in and for the Dist o

Svl coMissioped and sworn, &nd by law authbrizedto administer oaths and affirmations, personally appearedRodney A. Smith, and, being duly sworn, deposes and says :

I, Rodney A. Smith, certify that the statements containedin the certificate dated Sept r 19, 1913, and filed as
Exhibit B in MUR 1596, as follows,

I certify I have not had any contact with Dan
Evans, his campaign conmitte or agents withregard to the special election set for November
8th, 1983 nor was my decision to approve makingindependent expenditures by the 2NIZC in support
of Dan Evans made on the basis of any request orsuggestion of the candidate, his committee or
his or their agents.

T further certify that said independent expend-
itures are not being made in cooperation, consul-tation, or in concert with the candidate, his
campaign cmittee or his or their agents.
Neither has any suggestion or request to makethese expenditures been made to me by any StateVr or National political party comittee. Further,
I certify that these expenditures do not involve
the financing of or dissemination, distribution
or republication in whole or in part of anycampaign material prepared by the candidate, his
campaign committee or their agents.

were and are true and correct to the best of my knowledge andbelief. These statements were made initially by re in mycapacity as Director of the Republican National IndependentExpenditure Committee, pursuant to the first meeting of the! Board of Directors.

Rodey mIY

Subscribed and sworn to before me this 6th day of
January, 1984.

-IM t a PubIO

My commission expires: A-Z CmL £.*. . ,



Sthis6th day of January, 1984, before me, (., 4 r#'s -.
a notary public in and for the Distrid of

Cmmissioned and sworn, and by law authorized
to administer oaths and affirmations, personally appeared
James F. Schooner, and, being duly sworn, deposes and says:

I, James F. Schoener, certify that the statements
contained in the certificate dated September 19, 1983, and
filed as Exhibit B in MR 1596 ,. as follows:

I certify I have not had any contact with
Dan Evans, his campaign committee or agents
with regard to the special election set for
November 8th, 1983 nor was my decision to
approve making independent expenditures by
the RNIEC in support of Dan Evans made on the
basis of any request or suggestion of the
candidate, his committee or his or their
agents.

I further certify that said independent0expenditures are not being made in cooperation,
consultation, or in concert with the candidate,
his campaign committee or his or their agents.
Neither has any suggestion or request to make
these expenditures been made to me by any State

T or National political party committee. Further,
I certify that these expenditures do not involve

- the financing of or dissemination, distribution
or republication in whole or in part of any
campaign material prepared by the candidate,
his campaign committee or their agents.

were and are true and correct to the best of my knowledge and
belief. These statements were made initially by me in my
capacity as Director of the Pepublican National IndependentExpenditure Committee, pursuant to the first meeting of the
Board of Directors.

James F. Schoener

Subscribed and swornkAo before me this 6th day of
January, 1984.

Notary Public

My commission expires:

!mo" 4Iu~~
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BY HAND

The Honorable Danny Lee McDonald
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Commissioner McDonald:
C"

Enclosed is a copy of the Motion to Dismiss MUR 1602
delivered to the Office of General Counsel last Friday by
the Republican Independent Expenditure Committee to the
complaint filed by Common Cause. Also enclosed is the
affidavit of Elizabeth Warren Smith and a certification by
Rodney A. Smith. The certification by Mr. Smith replaces
the certification originally filed with the Motion to Dismiss.

Sincerely,

Carol C. Darr

Enclosure

/jar



VERIFICATION

The l ergdeJ President for respondent, Republican

Independent Expenditure Conmittee, swears that the statements

in this complaint are true and correct to the best of his

information and belief.

yA. Vkith

Subscribed aid sworn before
me th-s cj. day of January,
1984.

o iaiy Pux i 
My Commission Expires: M . .4

N.

qws

Cr



)
In the Matter of ))
Republican National )
Independent Expenditure )
Coi tee

14UR 1602

RESPONDST'S MOTION TO DISMISS

This Matter Under Review (MHUR = ) comes before the

Pede-aL Election Commission ("Commission" or OFEC") upon a

complaint datad November 22, 1983, filed by Common Cause.

The Republican National Independent Expenditure Committee,

by its attorneys, hereby responds to said complaint, and

urges that it be dismissed.

The complaint attempts to show that certain

expenditures made by RNIEC in 1983 were not *independent

, ~ expenditures* within the meaning of the statute, 2 U.S.C.

5 431(17), and the Commission's Regulations, 11 C.F.R.

S 109.1. The complaint alleges that relationships which

would vitiate RNIEC's independence existed between the RNIEC

and each of the following political committees: Evans for

Senate Committee (*Evans campaign"); Republican National

Committee ("RNC"); National Republican Senatorial Committee

(ONRSCO).
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Statement of Facts

The RUZBC registered with the FEC on March 16,

1983, as a political committee making expenditures on behalf

of more than one federal candidate,!/

The RIC was established by Rodney A. Smith-/ for

the purpose of fostering the presence of responsible Repub-

licans in public office by means of independently publicizing

positive aspects of their qualifications. In order to raise

funds for this endeavor, usual and customary methods of

' r generat..ng political contributions were utilized including

-- direct mail, telephone solicitations and personal contacts.

IOn September 1, 1983, Senator Henry M. Jackson

died unexpectedly. Daniel Evans was sworn in on or about

September 12, 1983, to fill the vacancy left by Senator

Jackson's death, and on the same day Senator Evans filed as

a candidate for the special election to be held in Washington

State on November 8, 1983.

On September 19, 1983, the RNIEC formally decided

to make independent expenditures in support of the Dan Evans0
campaiga during the general election.

* *1 While RNIEC has contributed to more than one candidate,
it has not qualified as a Imulticandidate committee" as
stated in the complaint. Complaint, para. 3.

•*/ Smith served as Treasurer and Finance Director of the
NRSC from January 1977 until his resignation in December

• 1982.
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On October G, 1983, Senator Heinz voluntarily

suspended his membership in the NRSC, by requesting a leave

of absence, although he had attended no meetings of the NRSC

after Senator Jacokson' death.

*During the week of Octobei 18, 1983, the RNIEC

sailed 0election-grams = to selected geographic areas within

the State of Washington. These *election-grams" were signed

.0 by Senator John Heinz and advocated the election of Daniel

3vans.

On November 7, 1983, the Wall Street Journal

0 published an article concerning these *election-grams.*

'The same day the Democratic Senatorial Campaign Committee

('DSCC") held a press conference and filed a complaint (MUR

1596) denouncing the fact that the expenditures were made by

individuals who were "in a position to" work in cooperation

with the NRSC, and challenging the "independence" of these

• expenditures.

On November 22, 1983, Common Cause filed the

einstant complaint.

* The Common Cause complaint challenging the indepen-

dence of RNIEC's expenditures in the State of Washington

relies on (pp. 7-8) four contentions:

* (1) that RNIEC is 'a political committee estab-
lished and maintained by a national political
party;"

(2) that RNIEC is "an affiliate* of NRSC;

* (3) that RNIEC has "impermissibly coordinated"
and "acted in concert* with NRSC; and
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(4) that MNISC "obtained information from or
about the Evans campaign . . . and thereby
coordinated its expendituresu with the Evans
campaign.*

By its affidavit attached to the complaint, the complainant

swore that the complaint is based on the 'sources indicated*

in the complaint (i.e., Wall Street Journal article, Nov. 7,

1983; Washington Post article, Nov. 16, 1983; RISC's

October 25, 1983 report to the Commission).

APPLICABLE LAW

0O The legal framework within which the lindependence'

of an expenditure is determined is the statutory definition

of "independent expenditure' found in Section 432(17) of the

Federal Election Campaign Act, 2 U.S.C. S 431(17)!/ and in

the implementing Commission Regulation, 11 C.F.R. S 109.1.- */

Disposition of the complaint is governed by 11

C.F.R. SS 111.7 and 111.9, which, respectively, allow the

CGeneral Counsel to recommend to the Commission whether or

not it should find reason to believe that RNIEC has violated

the statute or a Commission Regulation,--- and require the

Commission to act by "an affirmative vote of four* on the

complaint and response.-***/

1 / Attachment 1, note 1.

Attachment 1, note 2.

S/ Attachment 1, note 3.

S/Attachment 1, note 4.



Other provisions of the Regulations which deal

with complainant's allegations include 11 CoF.R. s 100.5,

which defines *political committee, subsection (g) of

which pertains to "affiliated committee.'!-

13l1O36

r. RNINC is not a political committee established
or maintained by a national political party.

The complaint contends that RNIEC is 'a political

committee established and maintained by the National Republican

N rParty." The facts in no way support this absurd allegation.

one No effort is made to show that the Republican Party or its

governing national committee (RUC) chartered this committee

or that the governing document= / of the RUC even mentions

RNIEC. Without citing a shred of evidence the complainant

0alleges that 'RNUC was organized by key Republican Party

officials.' In fact, RNIZC was organized and operated solely

C by Rodney A. Smith. Moreover, while Mr. Smith is flattered by

the description of 'key Republican Party official,' he believes

that 'political professional" more accurately reflects his

position. Mr. Smith was employed by the RNC, but severed

that relationship in January 1977.

1 / Attachment 1, note 5.

•*/ The RNC is governed by the Rules adopted by the 1980
• - Republican National Convention.



Apparently the complainant believes that its

allegation is buttr*seod by the accusatLon, that "MZIC's

goal is to elect Republican candidates.' Zt goes without

saying that a goal* ind.sd the only goal., of the MUC is to

elect Republican candidates. For* the cmplainant to suggest,

however, that because a political cmttee's philosophical

bent is Republican or Democratic, it is therefore established

and maintained by a national political party committee is

patently ridiculous. Such reasoning would require the FEC

to treat as legal affiliates of the Democratic National
00

* Committee such political committees as the Committee for an

Effective Congress, Democrats for the '80's, the Democratic

Candidates Fund, and Committee for the Future of America;

- and of the Republican Party, committees including the

National Conservative Political Action Committee (NCPAC),

0 Fund for a Conservative Majority, National Congressional

Club, Citizens for the Republic, Committee for a Free
C

Congress, and the Republican Senate Majority Fund.

cr, Even more specious is the complaint's reliance on

* the fact that two words, 'Republican' and "National" appear

in RNIEC's name. There is nothing in the Acto the Regula-

tions, legislative history, the Advisory Opinions, or the

* MURs of the Commission that even remotely suggests that

similarity in name might be treated as an indication of



affiliation, nor:is there any basis in logic for such a

'conclusion. The allegation is immaterial.!/

The complainant further alleges that RIEMIC uses

vendors that the official Republican Party committees use.=

• Remarkably, the complaint does not list a single vendor

which the RNC and =NM C are alleged to have in common. The

complaint lists three vendors which have been used at times

* by both the RSC and the RUEMC. Yet, even those three

vendors performed no more than routine services in their

respective areas of business. James F. Schoener, who was

engaged as one of several outside counsel to the NRSC

concurrent with his serving as counsel to the RUIEC, is

simply a lawyer with multiple clients in the same general

*- area of business. The same situation applies to the other

two vendors. Lynda Clancy was engaged by both committees
for assistance in filling out FEC reports;=/ AM-American

Public Issues, for rental of its mailing lists.

I, And in arguing that the EHNEC raises money from

the same donors, "perhaps" using some of the same fundraising

S/ Such an approach would, of course, tie the Democratic
Party and its governing national committee, to the
National Democratic Policy Committee, headed by Lyndon
LaRouche. Similarly, there are well over 40 "non-
connected" organizations currently registered with the
FEC whose names contain the word "Republican;" over 200
organizations whose names contain the word "National,"
and at least one other "non-connected" political
committee whose name contains both the words "National*
and "Republican."

•*/ Neither Schoener or Clancy performed services for the
NRSC after Senator Jackson's death in September, 1983.



lists as the Oofficial Republican Party committees," Common

* Cause is alleging no more than that many of the same people

may have contributed to all three comittees.!/ it is

hardly surprising, howevr, that an individual who would

* respond to a fundraising appeal from FMIUC might have

responded previously to an appeal from the RUC, the NRSC or

any number of Republican candidates or organizations. Pn

p examination of contributions previously made by such individ-

uals would doubtless show that they have been responsive to

requests for financial support from a multitude of political
0 .. organizations including but not limited to the NC and the

NRSC. Furthermore, the names of these same individuals

appear on numerous "prospecting" lists that are widely

- circulated and readily available to anyone interested in

undertaking a fundraising effort.

It is equally unproductive -- and irresponsible -

IT for Common Cause to allege that RNIEC has made and will

continue to make expenditures win the same wayO as NRSC.

The insinuating ambiguity of the complaint is typical of the

* complainant's effort. It is unsurprising that complainant

provides no examples of what it means by "makes campaign

expenditures in the same way." To do so would serve only to

*) strip off the thin veneer of credibility which it wishes its

1 / The complainant provides no evidence whatever of any
overlap between contributors to the RNC and contributors

h to the RNIEC.
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complaint to maintain. How one makes expenditures win the

same way" is left to the imagination. MlIZC can only deny

the relevance of the point. RMIUC raises funds and makes

expenditures using methods which are usual and customary for

* all political committees. There is nothing, however, in the

way MIICC makes its expenditures that is substantially

dissimilar to methods used by any other political committee.

• Only from such a distinctive similarity could any affiliation

be inferred.!/

Thus, the allegation about RIEC's strqcture and

* past activities are without foundation. Predictions of future
C4 (.

RXIC activities are mere speculation, and are contradicted

by the brief history of RIRIC and its activities. In short,

*- the complaint presents nothing to support its contention

and, in the face of clear-evidence to the contrary, the

Ccontention must be rejected.

CII. RNIEC is not Oan affiliate" of NRSC.

? f*The complainant contends that "even if RNIEC is

Pnot itself a political committee established and maintained
0

by the National Republican Party, RNIEC is an affiliate of

NRSC.0 The complainant, however, cites no evidence to

O
S/ RNIEC's only expenditure in Washington State consisted

of an "election-gram" sent out via bulk rate mail
approximately two and half weeks before election,
which, to the best knowledge of the respondent, consti-
tuted a strategy wholly unrelated to that of any other

* political organization.
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support this conclusory allegation. Instead, the complainant

apparently expects the Commission and the respondent to pick

through the random, largely irrelevant, and often erroneous

"facts" listed at the beginning of the complaint to divine

* the basis for the complainant's allegation.'

The only support for the complainant's assertion

is a citation to the rule governing affilited ccnmittees.

S(*See 11 C.P.R. $ 100.5(g)(2)'). The rule requires that to

be affiliated, two committees must be established, financed,

maintained or controlled by the same pernor. (See Attachment

41 ( 1, note 5). A review of the indicia of establishing,

Vfinancing, maintaining or controlling shows clearly that

Nr RNIZC is not affiliated with MRSC:

(1) there is no common ownership of a controlling
interest in voting shares or securities, nor
is any alleged;

(2) there are no provisions of bylaws, constitu-
tions, or other documents by which one entity

* has the authority, power, or abili:y to
direct the other, nor does the complaint
allege their existence;

(3) no person or group of persons has *:he author-
ity, power or ability to hire, app)int, disci-

* pline, discharge, demote, or remove or otherwise
influence the decision of the offioers or members
of both entities, nor has such been alleged;*/

* */ The only individual who had any concurrent official
relationship with both NRSC and RNIEC was Senator John
Heinz. It is clear from his affidavit (dated November
29, 1983, and filed in connection with MUR 1596) that
Senator Heinz did not occupy a role in either committee
of sufficient involvement to fall within the bounds of

*this provision.



(4) there have been no transfers of funds between
the UC and the IIC, nor have any been
alleged ; and

(5) to the extent that there may be some duplica-
tion of contributionst there is nothing to
suggest anything more than that because the
universe of persons who contribute regularly
to political causes is limited, many pleas
for funds are addr*es. by aany organizations,
both political and othervise, to the same
persons. Thus, the aimilar pattern of
contributions specified in .he rule clearly
requires something more than duplicated
contributions as an indication of affiliation.

Bere, again, there is no credible reason to

believe that the NRSC and the R4KC are 'affiliated.'

Accordingly, this contention must be rejected.

MiI. The RIEIC has not 'impermissibly coordinated

and acted in concert with" the NRSC.

The respondent contends that 'MLEC and MRSC are

so inseparably intertwined that their campaigns for the same

Republican Senatorial candidates simply cannot be deemed

independent of each other, and that the e;:penditures of

RNIEC count therefore as contributions to and expenditures

by the NRSC. Again, the complaint cites no supporting

evidence, leaving the Commission and the respondent to

wade through the 'facts' listed at the beginning of the

complaint.

Regardless of what evidence the complainant might

offer that the two committees are not independent of each

other, the complainant's conclusion is without legal effect.

As noted above, the independence of expenditures is deter-



mined by applying the criteria set forth in Section 109.1 of

* the Commission's rules, 11 C.F.R. 1 109.1, and the rule does

not govern relationships between non-candidate committees.

Non-candidate political committees may communicate freely

with each other, and so long as the level of communication

does not reach the threshold Tor "affiliation, i.e., if the

committees are not established, maintained, financed or

* controlled by the same group cof people, the contributions

and expenditures of one committee will not be imputed to any

other. The complainant's asscrtion that one committee's

lack of "independence' from another will accomplish the same

legal result is flatly wrong."

Even if it were assumed, for the sake of argument,

*-- that section 109.1 applied to the relationship between NRSC

and RNIEC, applying the criteria of the rule to the facts in

0 this case would show the requisite independence. - -

The respondent can only assume, since the complaint

never so states, that the basis for the assertion is the

* *i The complainant's error is compounded by the further
assertion that such a lack of independence between two
political committees requires the expenditures of one
committee to be treated as contributions to and expendi-
tures by the other committee. The finding o~affiliation
required to treat the expenditures of one as the expendi-

*) tures of the other, also requires that a conveyance of
funds be treated as a Otransfer of funds,' not a 'contri-
but ion."

_*/ Legally it is required that factual evidence be produced
which shows an arrangement, coordination or direction

* by the candidate or his or her committee or agents
before independence of an expenditure can be vitiated.
That standard clearly has not been met in this case.
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alleged concurrent involvement of Senator Heinz in both the

URSC and the RKN1C.-!/

However, as stated in his affidavit of November 29,

1983, submitted in connection with NUR 1596 filed by the

DSCC, Senator Heinz' chairmanship of the ISC terminated in

December 1980. Since that tine his involvement with the

URSC has been limited to his e@x-offici0O membership on the

c ommittee as a Republican Senator. He never attended any

meetings of the VRSC at which the Washington State election

was discussed; and the may have been no such meetings at

all.

As his affidavit states, Senator Heinz attended no

meetings of the NRSC after Senator Jackson's death. Senator

-- Heinz was concerned, however, that even the appearance of

p_- his involvement in the URSC might jeopardize his first

Camendment right to participate in independent expenditure

activities; and on the advice of counsel, he voluntarily

Csuspended his nominal membership in the NRSC on October 6,

1983, by requesting a leave of absence. By letter of the

same date, he informed NRSC Chairman Richard Lugar of his

determination to ensure his "independence from any activity

* *1 The limited role of the few common vendors has been
discussed above, as well as the errors in fact concern-
ing the role of Mr. Smith. Mr. Lawrence C. McCarthy
(Complaint, para. 11) does not have nor has ever had any
role with RNIEC. The alleged involvement was reported
in error by the Washington Post and retracted the day
following the initial article, a fact apparently over-

* looked by complainant. See Attachment 2.



carried on by the NRSC or contact with the Evans' campaign;O

and in his affidavit attested that "my staff and I, and to

my knowledge and belief the MIEC, have fully complied with

the statements therein. * See Attachments 3 and 4, On

November 14, 1963, Senator Heinz submitted his resignation

to the NRSC, never having resumed his suspended membership.

Even if Senat.or Heinz had not taken careful and

prudent steps to remove himself from the activities of the

NRSC, it is important to note that he was merely one Senator

out of sixteen Vaose membership comprised the NRSC. Moreover,

as indicated in his aftidavit, none of those Senators Oruns"

the NRSC. That function belongs solely and exclusively to

the Chairman of the WRSC, Senator Richard Lugar. in short,

neither Senator Heinz, nor any of the other members of the

NRSC (except Senator Lugar, the current NRSC Chairman),

exercises any control over the activities, plans or expendi-

tures of the NRSC.

Similarly, Senator Heinz also exercised no real

control over the day-to-day operations of RNIEC. As evidenced

by his affidavit, his Involvement has been limited to

signing an *election-gram," serving as Chairman of the

RNIEC's "Advisory Panel," making a voluntary personal

contribution and helping the RNIEC raise funds.

C.
em-

.. .. j!



IV. The 3I3C maintained its legal independence fro
the Evans campaign and therefore had a constitutional

* right to make independent expenditures on behalf of
Senator Uvans.

The complainant alleges that mNMI3C obtained

information from or about the Evans campaign through MRSC or

elsewhere and thereby coordinated its expenditures with

Senator Brans' campaign efforts." The facts prove just the

opposite. As Seiator Heinz stated in the sworn affidavit he

submitted in response to NVR 1596, Oat no time have I, my

staff, ,r to my knowledge the RINIC, ever conferred with

Senator Evans, his agents or his authorized committee, or

with any member or agent of any state or national party

committee concerning the plans, projects or needs of the
Evans' campaign.* Moreover, the sworn statement of Rodney

Oma Smith!/ corroborates the independence between I419C and the

NRSC and the Evans campaign. He states,

I certify that I have not had any contact with Dan
Evans, his campaign committee or agents with
regard to the special election set for November
8th, 1983 . . . . Neither has any suggestion or
request to make these expenditures been made to me
by any State or National political party committee.**/

* No factual response is merited to so loose and

legally inadequate an allegation as that RNIEC may have

obtained information welsewhere.' This appears to be an

*) even more imprecise version of complainant's previous

f / A similar affidavit of Elizabeth Warren Smith will be
forwarded forthwith.

0 * */ Attachment 5.



unsuccessful attempts, in other proceedinga to argue that

* an expenditure is "coordinated withv a csn4d, ate"s authorized

cmpaign c ittee through information conveyed by public

statements, press releases, press reports, and campaign

* finance reports,"- and thereby be4omes a aontributionO

witiin the meaning of the federal election laws. That

argument, and the equally imprecise allegation the complainant

* profers here that RtIZC obtained infornation selsewhere,"

carey far beyond the law as set forth in 11 C.F.R. S 109.1

and previous Commission actions.

V. The evidence does not support a finding of reason to

believe

The facts presented in this case do not support a

- finding that there is reason to believe a violation of the

SAct has occurred with respect to 3M4ZC's activities. While

the Conmission will accept a complaint based on "substantial

news storiese (6 FEC Record No. 1 at 3, Jan. 1980),--- such

a standard is far too tenuous to support a finding of reason

to believe."

* It would be charitable to say that the affidavit

of verification accompanying the complaint rises to the

* */ Brief for complainant, Count II, Common Causer et al.
v. Harrison Schmitt, et al., (D.D.C.) Civil Act No.
80-1609.

•*/ There remains the legitimate question as to whether the
two news stories are worthy of being considered

*"substantial."
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level of information and belief. rt states only that

* statements ace based on the sources indicated. Thus

counsel for complainant, not the complainant, swears that

the statements *are true and correct to the best of his

* information and belief0 because e read them in newspapers.

Suca an affidavit cannot stand against an affidavit of

personal knowledge, such as those submitted in this proceed-

*O ing and in UR 1596 by Senator leins and Kr. Smith, which

swear to the truth of the statements contained therein,

rather than to the existence of a newspaper article.

) The facts provided by the respondent refute every

point raised by the complaint to and beyond those issues

that can be discerned in the complaint. When the applicable

- regulations and statutory provisions are applied to these

facts it is clear that thire is no reason to believe that a
violation has occurred.

VI. Conclusion

IP It is patently clear that the complaint is unsup-

por-ted by evidence and constructed with ambiguity in order

to use the Commission's processes to chill the First Amend-

ment rights specifically upheld in Buckley v. Valeo. The

applicable law and the facts of this case speak compellingly

in response to the complaint. They do not speak, however,

to the serious policy question raised by invoking the

slenderest reed of evidence, supported only by Common Cause's



suspicions, to mute the free speech rights of lINC and its

contributors.!/

The Commission must be vigilant against efforts to

make it a party to violations of the civil rights of groups

or individuals. It must resist such efforts by applying

swiftly a fair but rigorous standard of proof to complaints

which would result in a chilling effect on a respondent's

freedom of speech and association.

In light of the information presented, it is

respectfully submitted that there is insufficient evidence0
to warrant a reason to believe that tolIC's expenditures

supporting Senator Evans were not independent within the

spirit and the letter of the law. Therefore, the Commission

should find that there is no reason to believe that the

i* Complainant is aware that by placing RNIEC under a
cloud of uncertainty concerning its independence, it
can preclude RNIBC from any effective political role.
It knows that the longer that cloud can be maintained
via the pendency of the complaint it has filed, the
harder it will be for RNIEC to raise funds and to speak
out should it choose to do so.



respondent has comitted any violation of the Act and

dismiss the complaint.

Respectfully submitted,

R3PUBLXCAU NITZOIAL INDBPBNDENT
LPRUD!?UIB CONNITTEE

By

Carol C. Dart

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM

C919 Eighteenth Street, N.W.
Washington, D.C. 20006

Its Attorneys

January 6, 1984
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The undersigrd President for respondent, Republican

Independent Expenditure Conmttee, swears that the statements

in this complaint are based on the sources indicated, and, as

such, are true and correct to the best of his information and

belief.

Rdey A.gih

Subscribed and sworn before
*- me this . day of January,

1984.

* NotaV Public

yC sMs CExp irs : p Augot 1+, 1987My Commission Expires:
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Attachment I

Note 1 ?he term *independent expenditure' means an
expenditure by a person expressly advocating the
election or defeat of a clearly identified candi-
date which is made without cooperation or consulta-
tion with any candidate, or any authorized commit-
te or agent of such candidate, and which is not

i in concert with, or at the request or sugges-
tion of, any @andidate, or any authorized committee
or agent of such candidate.

Note 2 (a) !Independent expenditure' means an expendi-
ture by a person for a communication expressly
advocating the election or defeat of a clearly
identified candidate which is not made with the
cooperation or with the prior consent of, or in
consultation with, or at the request or suggestion
of, a candidate or any agent or authorized commit-
tee of such candidate.

(b) For purposes of this definition --

(4) *Hade with the cooperation or with the
prior consent of, or in consultation with, or at
the request or suggestion of, a candidate or any
agent or'authorized committee of the candidate'
means --

(i) Any arrangement, coordination, or direction
by the candidate or his or her agent prior to the
publication, distribution, display, or broadcast
of the communication. An expenditure will be
presumed to be so made when it is --

(A) Based on information about the candidate's
plans, projects, or needs provided to the expending
person by the candidate, or by the candidate's
agents, with a view toward having an expenditure
made;

(B) Hade by or through any person who is, or
has been, authorized to raise or expend funds, who
is, or has been, an officer of an authorized
committee, or who is, or has been, receiving any
form of compensation or reimbursement from the
candidate, the candidate's committee or agent;

(ii) But does not include providing to the
expending person upon request Commission guidelines
on independent expenditures.
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(Note 2 continued)

(5) *gent" means any person who has actual
oral or written authority, either express or
implied, to make or to authorise the making of
expenditures on behalf of a candidate, or means
any person who has been placed in a position
within the campaign organization where it would
reasonably appear that in the ordinary course of
campaign-related activities he or she may authorize
expenditures.

Note 3 S 111.7 General Counsel's recommendation on
complaint-generated matters (2 U.S.C. 437g(a) (1)).

(a) Following either the expiration of the
fifteen (15) day period specified by 11 C.I.A.
111.6(a) or the receipt of a response as specified
by 11 C.P.R. 111.6(a), whichever occurs first, the

,fl General Counsel may reco mend to the Commission
whether or not it should find reason to believe
that a respondent has committed or is about
to commit a violation of statutes or regulations
over which the Commission has jurisdiction.

(b) The General Counsel may recommend that the
Commission find that there is no reason to believe
that a violation has been committeed or is about
to be committed, or that the Commission otherwise
dismiss a complaint without regard to the provi-
sions of 11 C.F.R. 111.6(a).

Note 4 S 111.9 The reason to believe finding; notification
(2 U.S.C. 437g(a)(2)).

(a) If the Commission, either after reviewing a
complaint-generated recommendation as described in
11 C.F.R. 111.7 and any response of a respondent
submitted pursuant to 11 C.V.R. 111.6, or after
reviewing an internally-generated recommendation
as described in 11 C.F.R. 111.8, determines by an
affirmative vote of four (4) of its members that
it has reason to believe that a respondent has
violated a statute or regulation over which the
Commission has jurisdiction, its Chairman or
Vice Chairman shall notify such respondent of the
Commission's finding by letter, setting forth the
sections of the statute or regulations alleged to
have been violated and the alleged factual basis
supporting the finding.



.3,

(Note 4 continued)

(b) f the C inssion find a -no reason to
bleve, or otherwise, terminates its proeedings•
th9 AIral Counsel shall so advise both complailn-
ant and respondent by lettor.

Note S (2) All ommttees (including a separate
segregatod fund, see 11 CfR art 114) established,

faaemainand ronrle by the 6810e
VWpWratoiani labor 2n4zt Ion, ero, or group

-.of pe sons, including any 0rnt, ubsidiary,
branch1 division, departmet, or local unit
thereof, are affiliated.

(ii) For organixations not covered by paragraph
(g)(2)(i) of this section, indicia of establLshLng,
financing, maintaining, or controlling include:

(A) Ownership of a controlling interest in
-o voting shares or securities;

( ) Provisions of bylaws, constitutions, or
other documents by which one entity has the
authority, power, or ability to direct another

Tr entityj

- (C) The authority, power, or ability to hire,
appoint, discipline, discharge, demote# or remove
or otherwise influence the decision of the officers
or members of an entity;

(D) Similar patterns of contributions;

(2) All committees (including a separate
, 7%segregated fund, see 11 CFR Part 114) established,

financed, maintained, or controlled by the same
c corporation, labor organization, person* or group

of persons including any parent, subsidiary,
branch, division, department, or local unit
thereof, are affiliated.

(3) The transfer of funds between committees
which represent a substantial portion of the funds
of either the transferor or transferee committee,
other than the transfer of funds between the
committees which jointly raised the funds so
transferred.
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01 ed States Senate

'October 6, 1963

Honorable Richard L. Lugar
Chai rman
National Republican Senatorial Committee
1Washington,.D. C. 20510

Dear sear:

.As you know, I have agreed to become 
Chairman

or the Advisory Council of the recently-formed 
Republican

.-National independent Expenditure Committee ("RNIEC").

The RNIEC is now involved in fund-raising and will,

among other things, make."independent expenditures"

within the meaning of the Federal election 
laws, in

support of Republican candidates for National 
office.

Considering the tremendous challenge that the 
Republican

Party is facing in the upcoming elections, I am 
committed

to doing everything possible to preserve the 
Republican

majority in the Senate and in turning the tide in the

House, and that the RNIEC can be a major force in helping

Nr" to achieve these goals.

As you know, I am presently a member of the 
National

Republican Senatorial Committee ("NRSC"), and 
have been

active in NRSC affairs. However, with the recently scheduled

Senatorial primary and special election in 
the State of

Washington, it is now necessary that I alter my NRSC 
role.

In order that I may be involved in the independent

expenditure activities of the JLNIEC, it is necessary under

Le) the election laws that I not engage in any 
discussion or

action in which a candidate, his staff or campaign

committee(s) participate, concerning the plans, conduct

or needs of that candidate or his campaign. 
The same is

the case for my staff and the officers, directors and 
staff

of the RNIEC. For this reason, effective immediately, 
I

suspend myself from all campaign related 
activities per-

taining to the Dan Evans race and shall 
take a leave of

absence from the NRSC through and including 
the special

Senatorial election in Washington State to be decided on

November G. I am advised by counsel, however, that I may



Page Two j

Oc tober 6, 9

continue to remain active in fundraising activities
for individual Republican candidates and all Party
Committees, specifically including the NRSC. I
therefore intend to remain active, as I have previously,
in all fundraising activities that benefit the NRSC.
I am advised by counsel that I will be free to resume
my role in all NRSC activities subsequent to November 8,
1983.

For your information the RNIEC will make no independent
expenditures in any primary election. However, it will, at
some point in 1984, be necessary for me to suspend my NRSC
campaign involvement in general election campaigns (other
than for fundraising purposes) where there is the pos-
sibility of RNIEC involvement.

During the period of my leave of absence from the Evans
campaign activities of the KRSC, I shall not engage in any
consultation or communication with the NRSC or its staff,
or with the candidate, his staff or committee, concerning the
plans or activities of the candidate or his campaign. I have
instructed my own staff and the officers, directors and staff
of the RNIEC to act in the samc way. Similarly, I request
that the members and staff of the NRSC not engage in any such
discussion with me or these persons during the period of my
leave. I would appreciate your transmitting this request.

Republican success in these critical times is
utterly dependent upon the broadest possible participa-

C tion of committees such as the RNIEC and NRSC. I am con-
fident that we can reach our goals.

~ With best wishes,

tin Sncerely,

/\
JH/ml

cc Mitch Daniels
Kevin Talley
Rod Smith
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P November 29, 1983

Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, Northwest
Washington, D. C. 20463

RE: Matter MUR 1S96

p Dear Mr. Steele:

This letter is submitted in response to your letter to
me dated November 15, 1983, and signed on your behalf by the
Commission's Associate Gereral Counsel. Thank you for the
opportunity to address tht ill-founded and misleading charge
of the Democratic Senatorial and Congressional Campaign Com-
mittees that either the Republican National Independent Ex-
penditure Committee ("RNIEC") or I somehow acted improperly
in connection with the expenditures made during the recent
senatorial campaign in the State of Washington.

I respectfully suggest to you and the Commission that
this charge is based upon a fundamental and easily demonstrable
factual error and that it is otherwise deficient as a matter of
law and fact. At all times, my conduct has been utterly con-
sistent with the requirements of the Federal Election Campaign
Act of 1971. Additionally, to my knowledge and belief, the RNIEC,
which will respond to the Commission separately, has also acted
lawfully and properly in connection with the matter raised. For
these reasons, I ask that the Commission decline to proceed further
as to the instant complaint.

:The complaint at issue has is its only "factual" basis
a November 7, 1983, article from the Wall Street Journal. The

*Commission has addressed its authority to proceed on such hearsay
complaints, concluding that it could do so under its supervisory
powers (2 U.S.C. 437g(a)(2)). However, sensibly, the Commission
historically has aeclined to proceed on complaints of this nature
when they are based on nothing more than the reiteration of the
contents of a newspaper article. The present matter amply demon-
strates why this historical view of the Commission should be
continued.

."O@ 0O4( AT COr%( m afte IT? C20 WtlC



Charles N. Steele
Page Two
November 29, 1983

Contrary to the erroneous statement of the Wall Street
Journal, reiterated as the basis for their complaint by the
Democratic committees, I am not and never have been the Chair-
man of the RN'IEC. I am the Chairman of that Committee's
"Advisory Panel," and-that function is precisely what the
title should imply. I have provided general advice and have

I' been the signatory on RNIEC mailings, but I have never directed
the operations of the RNIEC, made its decisions or controlled
its Chairman or agents. The Democratic committees' charge
is premised upon their false belief that I am the Chairman of
the RNIEC. This error derives from the incorrect Wall Street
Journal article, and even a cursory investigation by the com-

p plainants could have disclosed it. In any event, it is at
least fair to say that with the ultimate recognition of this
compounded error. the stated basis for the charge has been
eliminated and closure of this matter is therefore appropriate.
I think it also important to note, however, that the charge is
otherwise defective as well.

The complainants erroneously suggest that there might be
an inherent impropriety when a member of a party committee is
also involved in the activities of an organization making in-
dependent expenditures. This haphazard assertion is rebutted
by the fact well recognized by the Commission that the first
amendment rights of an independent spender under the Federal
Election Campaign Act of 1971, as that Act has been interpreted
by the Supreme Court in the case of Buckle v. Valeo, may only
be vitiated by the independent spend~if on act.ins, not his

o position. The complainants' charge is especially inappropriate
in my own case.

I have been a member of the National Republican Senatorial
Committee ("NRSC"I), although I did resign that post formally

121 on November 14, 1983. The Commission should be aware of the
fact that on October 6, 1983, long before the expenditures at
issue here were made and the Wall Street Journal article
written and derivative charge filed, I took a leave of absence
from the NRSC and informed its Chairman of the necessity to
comply with the Federal elections laws by insuring my inde-
pendence from any activity carried on by the NRSC or contact
made with the Evans' campaign. Attached is a copy of my
October 6, 1983, letter to the NRSC Chairman, and I attest
that my staff and I, and to my knowledge and belief the RNIEC,
have fully complied with the statements therein.



Charles N. Steeq
Page Three
November 29, 1983

In further point of fact, the Commission should be aware
that mere membership on the NRSC is an ex officio matter.
All elected Republican senators are app'Tnte to one of several
arty-related committees, one of which is the NRSC. A member,
owever, only has advisory functions. The NRSC Chairman employs

and directs the Committee's staff which in no way reports to the
Committee's members. He also initiates and directs by his sole
discretion its programs and decides the expenditures and
activities on behalf of individual candidates for the committee.
Although I am a past Chairman of the NRSC, I have not held that
post since De-cember, 1980. Obviously, I was not the NRSC's
Chairman at any time material to this case.

In 1983, and prior to the death of Senator Henry Jackson
and the subsequent appointment and candidacy of Senator Dan
Evans to succeed him, the'NRSC had three meetings which I at-
tended. My ,ole was entirely an auditory one at these meetings,
which, becuuse of their timing, could have had nothing to do with
the Evans campaign, which then did not exist. Since Senator
Jackson's untimely death, I have attended no meeting of the NRSC.
In sum, I was neither "in a position to work through NRSC in
close cooperation with Mr. Evans," as the complainants charge,
laor did I in fact, or did the RNIEC, do anything to vitiate my

,(qpendence from Senator Evans or his campaign.

As is my first amendment right, I have urged persons to
contribute to the RNIEC and signed an "electiongram" asking
the voters of Washington to turn out on behalf of Senator
Dan Evans in his November 1983 election. However, at no time
have I, my staff, or to my knowledge the RNIEC, ever conferred
with Senator Evans, his agents or his authorized committee,
or with any member or agent of any state or national party com-

Cmittee regarding the plans, projects or needs of the Evans'
campaign.

The charge of the Democratic committees is characterized
by it exaggerated and pejorative tone. Such invective is both
unwarranted and inconsistent with the stature and function of
the Federal Election Commission. For present purposes, it is
only necessary for me to restate that the instant charge has
a factually-erroneous basis, and that said charge is otherwise
substantively inaccurate in fact and in law. Accordingly, I
respectfully urge both you and the Commission to close this
matter after declining to proceed further as to the complaint.
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November 29, 1983

Thank you for your consideration.

Sincerely,

John H1einz

CITY (F WASHINGTON

DISTRICT OF COLUMBIA

)) 55
)

On this 29th day of November, 1983, personally appeared
before me, a Notary Public in and for said City and District,
John Heinz, who being duly sworn said that the above letter
was ;.lue and correct.

Notary Public

My commission expires:





District of Columbia )

this 6th day of January, 1984t before me,
a notary public in and for the Distr cof

CoTGEMa, y comissioned and sworn, and by law authrizedto administer oaths and affirmations, personally appearedRodney A. Smith, and, being duly sworn, deposes and says:

I, Rodney A. Smith, certify that the statewents contained
in the certificate dated September 19, 1983, and filed as
Exhibit B in MUR 1596, as follows:

I certify I*have not had any contact with Dan
Evans, his campaign cmittee or agents withregard to the special election set for November
8th, 1983 nor was my decision to approve makingindependent expenditures by the ArlIC in support
of Dan Evans made on the basis of any request or
suggestion of the candidate, his coumittee or
his or their agents.

I further certify that said independent expend-
itures are not being made in cooperation, consul-
tation, or in concert with the candidate, his
campaign conittee or his or their agents.Neither has any sugcestion or request to make
these expenditures been made to me by any StateVor National political party committee. Further,
I certify that these expenditures do not involve
the financing of or dissemination, distributionor republication in whole or in part of any
campaign material prepared by the candidate, his
campaign committee or their agents.

were and are true and correct to the best of my knowledge andCbelief. These statements were made initially by Pe in my
capacity as Director of the Republican National Independent
Expenditure Committee, pursuant to the first meeting of the
Board of Directors.

o ey M

Subscribed and sworn to before me this 6th day of
January, 1984.

Mqtaim Public

My commission expires: C - . 1,87



IWshiagton9)• ) us:
District of Columbia )

9!.this 6th day of January, 1984, before Mm, AP7)C.
L , a notary public in and for the District of

COIulbW 7VIs cnmisioned and swrn,, and by law authorized
to administer oaths and affirmations, personally appeared
James F. Schooner, and, being duly sworn, deposes and says:

I, James F. Schoener, certify that the statements
contained in the certificate dated September 19, 1983, and
filed as Exhibit B in NMU 1596, as follows:

I cortify I have not had any contact with
Dan tvans, his campaign committee or agents
with regard to the special election set for
November 8th, 1983 nor was my decision to
approve making independent expenditures by
th ]ZR C in support of Dan Evans made on the
basis of any request or suggestion of the
candidate, his committee or his or their
agents.

I further certify that said independent
ak. expenditures are not being made in cooperation,

consultation, or in concert with the candidate,
his campaign committee or his or their agents.

qwNeither has any suggestion or request to make
these expenditures been made to we by any State
or National political party committee. Further,
I certify that these expenditures do not involve

-- the financing of or dissemination, distribution
or republication in whole or in part of any
campaign material prepared by the candidate,
his campaign committee or their agents.C,

were and are true and correct to the best of- my knowledge and
belief. These statements were made initially by me in my
capacity as Director of the Pepublican National Independent
Expenditure Comittee, pursuant to the first meeting of the
Board of Directors.

James F. Schoener

Subscribed and sworn to before me this 6th day of
January, 1984.

Notary Public

My commission expires:

a ;'b -tam-Vnn 0
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January 10, 1984

BY HAND

The Honorable Lee Ann Elliott
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Chairman Elliott:

Enclosed is a copy of the Motion to Dismiss MUR
1602 delivered to the Office of General Counsel last Friday
by the Republican Independent Expenditure Committee to
the complaint filed by Common Cause. Also enclosed is
the affidavit of Elizabeth Warren Smith and a certification
by Rodney A. Smith. The certification by Mr. Smith replaces
the certification originally filed with the Motion to Dismiss.

Singerely,,

Carol C. Darr

Enclosure

/jar

-m

--



VEzRIcATIoN

The undersigned President for respondent, Republican

Independent Expenditure Comtittee, swears that the statements

in this complaint are true and correct to the best of his

information and belief.

Rdney A. 1ith

Subscribed ad sworn before
me this day of January,
1984.

otay Public

My Commission Expires: M) C rMnim T L.ri AI:C, 14, 137

r*

c
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Washington

District of Columbia
s5:

On this 6th day of January, 1984, before me, 4 1.
"- D ,a notary public in and for the DistriOt or-

C1iumbia, duly comissioned and s'nrn, and by law authorized
to administer oaths and affirmations, personally appeared t3

Elizabeth arren Smith, and, beinq duly sworn, deposes an 3
says:

I, Elizabeth 1.arren Smith, c.,rtify that the statementi 0 _

contained in the certificate datel Septem.b:-r 19, 1983, and t%"
filed as Exhibit B in MUR 1596. a4 follows:

I certify I have not hac any coreact with
Dan Evans, his campaign committee or Agents
with regard to the sPec.Lal election set for
November 8th, 1983 toor ,as my de,:dsion to
approve making indeperd:4nt expenditures by
the RNIEC in support -.t Dan Evani made on
the basis of Any reoaus. or suggtstion of the
candidate, his committei or his -r their
aqents.

I further certify that said inde-endent
expenditures are not beina made .n cooperation,
consultation, or in concert with the capndidate,
his campaimn committee or his or their agents.
Neither has any suggestion or re4uest to make
these expenditures been made tn ne by any State
or National political party comttee. Further,
I certify that these expenditure; do not involve
the financing of or disseminatici, distribution
or republication in whole or in .art of any
campaign material prepared by tht candidate,
his campaign committee or their agents.

were and Are true and correct to the best of my knowledge
and belief. These statements were made initially by me in

my capacity as Director of the Perublican lational Independent
Expenditure Committee, pursuant to the first meeting of the
Board of Directors.

ElizAbeth Warren Smith

Subscribed and sworn to before me this Ath day of
January, 19R4.

y taoy Public

My commission expires: '%C.M,mi ,n;..i. .. : ,1 ;

I

ram..-------



t4

0
C

In

qC



Attachment 1

Note 1 The term 'independent expenditurem means an
expenditure by a person expressly advocating the
election or defeat of a clearly identified candi-
date which is made without cooperation or consulta-
tion with any candidate, or any authorized comit-
tee or agent of such candidate, and which is not
made in concert with, or at the request or sugges-
tion of, any candidate, or any authorized committee
or agent of such candidate.

Note 2 (a) 0!n4ependent expenditure' means an expendi-
ture by a person for a comunication expressly
advocating the election or defeat of a clearly
identified candidate which is not made with the
cooperation or with the prior consent of, or in
consultation with, or at the request or suggestion
of, a candidate or any agent or authorized commit-
tee of such candidate.

w (b) For purposes of this definition --

(4) 'tade with the cooperation or with the
- prior consent of, or in consultation with, or at

the request or suggestion of, a candidate or any
agent or authorized committee of the candidatew
means --

(i) Any arrangement, coordination, or direction
by the candidate or his or her agent prior to the
publication, distribution, display, or broadcast
of the communication. An expenditure will be
presumed to be so made when it is --

(A) Based on information about the candidate's
plans, projects, or needs provided to the expending
person by the candidate, or by the candidate's
agents, with a view toward having an expenditure
made;

(B) Made by or through any person who is, or
has been, authorized to raise or expend funds, who
is, or has been, an officer of an authorized
committee, or who is, or has been, receiving any
form of compensation or reimbursement from the
candidate, the candidate's committee or agent;

(ii) But does not include providing to the
expending person upon request Commission guidelines
on independent expenditures.



(Note 2 continued)

(5) "AqentO means any person who has actual
oral or written authOrity, either express or
implied, to make or to authorize the making of
expenditures on behalf of a candidate, or means
any person who haslbeen placed in a position
within the camatgn organization where it would
reasonably appear that in the ordinary course of
c Mram *-related activities he or she may authorize
expenditures.

Note 3 S 111.7 General Counsel's recommendation on
courlaint-generated matters (2 U.S.C. 437g(a) (1)).

(a) Following either the expiration of the
fifteen (15) day period specified by 11 C.F.R.
111.6(a) or the receipt of a response as specified
by 11 C.F.R. 111.6(a), whichever occurs first, the
General Counsel may recommend to the Commission
whether or not it should find reason to believe

Er that a respondent has committed or is about
to commit a violation of statutes or regulations
over which the Commission has jurisdiction.

(b The General Counsel may recommend that the
__ Commission find that there is no reason to believe

that a violation has been committeed or is about
to be committed, or that the Commission otherwise
dismiss a complaint without regard to the provi-

Osions of 11 C.F.R. 111.6(a).

Note 4 S 111.9 The reason to believe finding; notification
(2 U.S.C. 437g(a)(2)).

I- (a) If the Commission, either after reviewing a
complaint-generated recommendation as described in

C11 C.F.R. 111.7 and any response of a respondent
submitted pursuant to 11 C.F.R. 111.6, or after
reviewing an internally-generated recommendation
as described in 11 C.F.R. 111.8, determines by an
affirmative vote of four (4) of its members that
it has reason to believe that a respondent has
violated a statute or regulation over which the
Commission has jurisdiction, its Chairman or
Vice Chairman shall notify such respondent of the
Commission's finding by letter, setting forth the
sections of the statute or regulations alleged to
have been violated and the alleged factual basis
supporting the finding.
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(Note 4 continued)

(b) If the Commission finds no reason to
believe, or otherwise terminates its proceedings,
the General Counsel shall so advise both complain-
ant and respondent by letter.

Note 5 (2) All committees (including a separate
segregated fund, see 11 CPR Part 114) established,
financed, maintained, or controlled by the same
corporation, labor organization, person, or group
of persons including any parent, subsidiary,
branch, division, department, or local unit
thereof, are affiliated.

(ii) For organizations not covered by paragraph
(g)(2)(i) of this section, indicia of establishing,
financing, maintaining, or controlling include:

(A) Ownership of a controlling interest in
voting shares or securities;

(B) Provisions of bylaws, constitutions, or
other documents by which one entity has the
authority, power, or ability to direct another

To entity;

(C) The authority, power, or ability to hire,
appoint, discipline, discharge, demote, or remove
or otherwise influence the decision of the officers

0or members of an entity;

(D) Similar patterns of contributions;

(2) All committees (including a separate
segregated fund, see 11 CPR Part 114) established,
financed, maintained, or controlled by the same

:corporation, labor organization, person, or group
of persons including any parent, subsidiary,
branch, division, department, or local unit
thereof, are affiliated.

(E) The transfer of funds between committees
which represent a substantial portion of the funds
of either the transferor or transferee committee,
other than the transfer of funds between the
committees which jointly raised the funds so
transferred.
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Urited States Senate

"Octcber 6, 198.

Honorable Richard L. Lugar

Chairman
National Republican Senatorial 

Committee

Washington,.D- C. -0510
Dear Senar:

As you know, I have agr.ed to 
become Chairman

of the Advisory Council of 
tht recentl),-formed Republican

.National Independent Expenditure 
Committee ("RNIEC").

The RNIEC is now" involved in 
tund-raising and will,

among other things, 
make "indcpendent expenditures"

within the meaning of the Federal 
election laws, in

support of Republican candidates 
for National office.

Considering the tremendous challenge that the Republican

.0 Party is facing in the upcoming elections, I am committed

to doing everything possible to preserve the Republican

1W majority in the Senate and 
in turning the tide in the

House, and that the RINIEC can be a major force 
in helping

to achieve these goals.

As you know, I am presently a member of the National

Republican Senatorial Committee ("NRSC"), and have been

active in NRSC affairs. 
However, with the recently 

scheduled

Senatorial primary and special 
election in the State of

Washington, it is now necessary' 
that I alter my NRSC role.

In order that I may be involv-.'d in the independent

Cexpenditure activities of 
the RNIEC, it is necessary under

tr the election laws that I not engage in any discussion or

action in which a candidate, 
his stiff or campaign

Ccommittee(s) participate, 
concerning the plans, conduct

or needs of that candidate 
or his campaign. The same is

the case for my staff and 
the officers, directors and 

staff

of the RNIEC. For this reason, effective 
immediately, I

suspend myself from all campaign 
related activities per-

taining to the Dan Evans 
race and shall take a leave of

absence from the NRSC through 
and including the special

Senatorial election in Washington State to be 
decided on

November S. 1 am advised by counsel, however, that I may
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continue to remain active in fundraising activities
for individual Republican candidates and all Party

Committees, specifically including the NRSC.0 I
therefore intend to remain active, as I have previously,
in all fundraising activities that benefit the NRSC.
I am advised by counsel that I will be free to resume
my role in all NRSC activities subsequent to November 8,
1983.

For your information the RNIEC will make no independent

expenditures in any primary election. However, it will, at

some point in 1984, be necessary for me to suspend my NRSC

campaign involvement in general election campaigns (other

than for fundraising purposes) where there is the pos-
Isibility of RNIEC involvement.

During the period of my leave of absence from the Evans

campaign activities of the XRSC, I shall not engage in any

consultation or communication with the NRSC or its staff,

or with the candidate, his staff or committee, concerning the

plans or activities of the candidate or his campaign. I have

instructed my own staff and the officers, directors and staff

of the RNIEC to act in the s.me way. Similarly, I request

that the members and staff of the NRSC not engage in any such

discussion with me or these persons during the period of 
my

- leave. I would appreciate your transmitting this request.

Republican success in these critical times is

utterly dependent upon the broadest possible participa-

tion of committees such as the RNIEC and NRSC. I am con-

fident that we can reach our goals.

With best wishes,

S4$ncerel y,

,/ ein

JH/m]

cc Mitch Daniels
Kevin Talley
Rod Smith
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I WASHINGTON. D. C. 20510

November 29, 1983

Charles N. Steele, Esquir,
General Counsel
Federal Election Commission
1325 K Street, Northwest
Washington, D. C. 20463

RE: Matter MUR 1596

Dear Mr. Steele:

This letter is submitted in response to your letter to
me dated November 1S, 1983, and signed on your behalf by the
Commission's Associate General Counsel. Thank you for the
opportunity to address the ill-founded and misleading charge
of the Democratic Senatorial and Congressional Campaign Com-
mittees that either the Republican National Independent Ex-
penditure Committee ("RNIEC") or I somehow acted improperly
in connection with the expenditures made during the recent
senatorial campaign in the State of Washington.

I respectfully suggest to you and the Commission that
-- this charge is based upon a fundamental and easily demonstrable

factual error and that it is otherwise deficient as a matter of
t" law and fact. At all times, my conduct has been utterly con-

sistent with the requirements of the Federal Election Campaign
Act of 1971. Additionally, to my knowledge and belief, the RNIEC,
which will respond to the Commission separately, has also acted
lawfully and properly in connection with the matter raised. For
these reasons, I ask that the Commission decline to proceed further
as to the instant complaint.

The complaint at issue has as its only "factual" basis
a November 7, 1983, article from the Wall Street Journal. The
Cowrmission has addressed its authority to proceed on such hearsay
complaints, concluding that it could do so under its supervisory
powers (2 U.S.C. 1437g(a)(2)). However, sensibly, the Commission
historically has declined to proceed on complaints of this nature
when they are based on nothing more than the reiteration of the
contents of a newspaper article. The present matter amply demon-
strates why this historical view of the Commission should be
continued.

, 0@, wee..?go AT .- g..(9 g.0gw8g
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Contrary to the erroneous statement of the Wall Street
Journal, reiterated as the basis for their complaint by the
Democratic committees, I am not and never have been the Chair-
man of the RNIEC. I am the Chairman of that Committee's
"Advisory Panel," andt-hat function is. precisely what the.
title should imply. I have provided general advice and have
been the signatory on RNIEC mailings, but I have never directed
the operations of the RNIiC, made its decisions or controlled
its Chairman or agents. The Democratic committees' charge
is premised upon their false belief that I am the Chairman of
the RNIEC. This error derives from the incorrect Wall Street
Journal article, and even a cursory investigation by the com-
plainants could have disclosed it. In any event, it is at
least fair to say that with the ultimate recognition of this
compounded error, the stated basis for the charge has been
eliminated and closure of this matter is therefore appropriate.
I think it also important to note, however, that the charge is
otherwise defective as well.

The complainants erroneously suggest that there might be
an inherent impropriety when a member of a party committee is

1W also involved in the activities of an organization making in-
dependent expenditures. This haphazard assertion is rebutted
by the fact well recognized by the Commission that the first
amendment rights of an independent spender under the Federal
Election Campaign Act of 1971, as that Act has been interpreted
by the Supreme Court in the case of Buckley v. Valeo, may only
be vitiated by the independent spender's own actions, not his
position. The complainants' charge is especially inappropriate
in my own case.

I have been a member of the National Republican Senatorial
C Committee ("NRSC"), although I did resign that post formally

on November 14, 1983. The Commission should be aware of the
fact that on October 6, 1983, long before the expenditures at
issue here were made and the Wall Street Journal article
written and derivative charge filed, I took a leave of absence
from the NRSC and informed its Chairman of the necessity to
comply with the Federal elections laws by insuring my inde-
pendence from any activity carried on by the NRSC or contact
made with the Evans' campaign. Attached is a copy of my
October 6, 1983, letter to the NRSC Chairman, and I attest
that my staff and I, and to my knowledge and belief the RNIEC,
have fully complied with the statements therein.
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In further point of fact, the Commission should be aware
that mere membership on the NRSC is an ex officio matter.
All elected Republican senators are appo-nted to one of several
party-related committees, one of which is the NRSC. A member,
however, only has advisory functions. The NRSC Chairman employs
and directs the Committee's staff which in no way reports to the
Committee's members. He also initiates and directs by his sole
discretion its programs and decides the expenditures and
activities on behalf of individual candidates for the committee.
Although I am a past Chairman of the NRSC, I have not held that
post since December, 1980. Obviously, I was not the NRSC's
Chairman at any time material to this case.

In 1983, and prior to the death of Senator Henry Jackson
and the subsequent appointment and candidacy of Senator Dan
Evans to succeed him, the'NRSC had three meetings which I at-
tended. My role was entirely an auditory one at these meetings,
which, because of their timing, could have had nothing to do with

-A the Evans campaign, which then did not exist. Since Senator
Jackson's untimely death, I have attended no meeting of the NRSC.
In sum, I was neither "in a position to work through NRSC in
close cooperation with Mr. Evans," as the complainants charge,
aor did I in fact, or did the RNIEC, do anything to vitiate my
d§pendence from Senator.Evans or his campaign.

As is my first amendment right, I have urged persons to
contribute to the RNIEC and signed an "electiongram" asking
the voters of Washington to turn out on behalf of Senator
Dan Evans in his November 1983 election. However, at no time
have I, my staff, or to my knowledge the RNIEC, ever conferred
with Senator Evans, his agents or his authorized committee,
or with any member or agent of any state or national party com-

emittee regarding the plans, projects or needs of the Evans'
campaign.

The charge of the Democratic committees is characterized

C: by it exaggerated and pejorative tone. Such invective is both

unwarranted and inconsistent with the stature and function of
the Federal Election Commission. For present purposes, it is
only necessary for me to restate that the instant charge has
a factually-erroneous basis, and that said charge is otherwise
substantively inaccurate in fact and in law. Accordingly, I
respectfully urge both you and the Commission to close this
matter after declining to proceed further as to the complaint.
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Thank you for your consideration.

Sincerely,

John H1einz

CITY OF WASHINGTON )
)SS

DISTRICT OF COLUMBIA )

On this 29th day of November, 1983, personally appeared
before me, a Notary Public in and for said City and District,
John Heinz, who being duly sworn said that the above letter
was true and correct.

Notary Public

My commission expires:
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Wahngon9) I• ) us:
District of Columbia

_/On this 6th day of January, 1984, before me*
__LU 5 & a notary public in and for the Districta

C!olumbia, duly commissioned and sworn, And by law aut brized
to administer oaths and affirmations, personally appeared
Rodney A. Smith, and, being duly sworn, deposes and says:

i, Rodney A. Smith, certify that the staterents contained
in the certificate dated Septmber 19, 1983, and filed as
Exhibit B in RUR 1596, as follows:

I certify I have not had any contact with Dan
Evans, his campaign committee or agents with
regard to the special election set for November
8th, 1983 nor was my decision to approve making
indepe'dent expenditures by the ENZEC in support
of Dan Evans made on the basis of any request or
suggestion of the candidate, his committee or
his or their agents.

T further certify that said independent expend-
itures are not being made in cooperation, consul-
tation, or in concert with the candidate, his
campaign committee or his or their agents.
Neither has any sugaestion or request to make
these expendit res been made to me by any State
or National political party committee. Further,
I certify that these expenditures do not involve
the financing of or dissemination, distribution
or republication in whole or in part of any
campaign material prepared by the candidate, his
campaign committee or their agents.

were and are true and correct to the best of my knowledge and
belief. These statements were made initially by Pe in my
capacity as Director of the Republican National Independent

NExpenditure Committee, pl1suant to the first meeting of the
Board of Directors.

Subscribed and sworn to before me this 6th day of
January, 1984.

Mya cmsPublic
-- My commission expires: MZ Cc a ._. Aj. 14. , 1 87
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District of Columbia )+

+ nthis 6th day Of January, 1984, before me, .hs.4h$e-
. __, a notary public in and ,for the District o?
-0I-a. u comissioned and sworn, and by law authorized

to administer oaths and affirmtions, personally appeared
James F. Schooner, and, being duly sworn, deposes and says:

It James F. Schooner, certify that the statements
contained in the certificate dated Sepe r 19o 1983P and
filed as Exhibit 8 in PM 1596 ,as follows:

I certify I have not had any contact with
Dan Evans, his ompaiqn committee or agents
with regard to the special election not for
Novemr 8th, 1983 nor was my decision to
approve* making independent expnditures by
the RXZEC in support of Dan Evans made on the
basis of any request or suggestion of the
candidate, his committee or hix or their
agents.

1 further certify that said independent
O expenditures are not being made in cooperation,
~consultati|on, Or' in concert with the candidate,

his campaign c¢imittee or his or their agents.
r Neither has any suggestion or request to make

these expenditures been made to rie by any State
r or National political party committee. Further,,

I cLrly that these expenditures do not involve
--- the financing of or dissemination, distribution

or republication in whole or in part of any'
Y+ campaig]n material prepared by the candidate,

his calmpaign comittee or their agents.

were and are true and correct to the bet of my knowledge and
~belief. Those statements were made initially by me in my

Ccapacity as Director of the Perubl ican National Independent
Expenditure Committee, pursuant to the first meeting of the

!+ Board of Directors.

James F. Schoener

Subscribed and swornto before me this 6th day of
January, 1984.

Notary Publ ic

MY commission expires:

a :, ,Om 'Jam %"



In the Matter of )
)

Republican National )
Independent Expenditure )
Committee )

)

MUR 1602

RBSPODEnT's NOTION TO DISMISS

This Matter Under Review ('URO) comes before the

Federal Election Commission ("Comission- or OPSCO) upon a1%

complaint dated November 22, 1983, filed by Common Cause.

The Republican National Independent Expenditure Comittee,

- by its attorneys, hereby responds to said complaint, and

urges that it be dismissed.

0 The complaint attempts to show that certain
expenditures made by RNIEC in 1983 were not "independent

C
expenditures' within the meaning of the statute, 2 U.S.C.

SS 431(17), and the Commission's Regulations, 11 C.F.R.

S 109.1. The complaint alleges that relationships which

would vitiate RNIEC's independence existed between the RNIEC

and each of the following political committees: Evans for

Senate Committee (Evans campaign"); Republican National

Committee (ORNCO); National Republican Senatorial Committee

( "NRSCO).

qw
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Statement of Facts

The RNIEC registered with the FEC on Narch 16,

1983, as a political committee making expenditures on behalf

of more than one federal candidate.,/

The BIC was established by Rodney A. Smith- / for

the purpose of fostering the presence of responsible Repub-

licans in public office by means of independently publicizing

positive aspects of their qualifications. In order to raise

funds for this endeavor, usual and customary methods of

generating political contributions were utilized including

direct mail, telephone solicitations and personal contacts.

SOn September 1, 1983, Senator Henry 14. Jackson

died unexpectedly. Daniel Evans was sworn in on or about

September 12, 1983, to fill the vacancy left by Senator

Jackson's death, and on the same day Senator Evans filed as

a candidate for the special election to be held in Washington

C State on November 8, 1983.

Lf% On September 19, 1983, the RNIEC formally decided

Cto make independent expenditures in support of the Dan Evans

campaign during the general election.

*/ While RNIEC has contributed to more than one candidate,
it has not qualified as a "multicandidate committee" as
stated in the complaint. Complaint, para. 3.

**/ Smith served as Treasurer and Finance Director of the
NRSC from January 1977 until his resignation in December
1982.
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On October 6, 1983, Senator Heinz voluntarily

suspended his membership in the NRSC, by requesting a leave

of absence, although he had attended no meetings of the NRSC

after Senator Jackson' death.

During the week of October 18, 1983, the RNWIC

mailed *election-grams' to selected geographic areas within

the State of Washington. These "election-grams" were signed

by Senator John Heinz and advocated the election of Daniel

Evans.

On November 7, 1983, the Wall Street Journal

published an article concerning these "election-grams.0

The same day the Democratic Senatorial Campaign Committee

(ODSCCO) held a press conference and filed a complaint (MUR

-- 1596) denouncing the fact that the expenditures were made by

individuals who were *in a position to* work in cooperation

with the NRSC, and challenging the "independence" of these

expenditures.

On November 22, 1983, Common Cause filed the

instant complaint.

The Common Cause complaint challenging the indepen-

dence of RNIEC's expenditures in the State of Washington

relies on (pp. 7-8) four contentions:

(1) that RNIEC is "a political committee estab-
lished and maintained by a national political
party;"

(2) that RNIEC is "an affiliate" of NRSC;

(3) that RNIEC has "impermissibly coordinated"
and "acted in concert' with NRSC; and
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(4) that IWINC Oobtained information from or
about the Evans capaign . . . and thereby
coordinated its espendituresO with the Evans
campaign.*

By its affidavit attached to the complaint, the complainant

swore that the complaint is based on the *sources indicated"

in the complaint (i.e., Wall Street 7ouruna article, Nov. 7,

1983; Washington Post article, Nov. 16, 1983; 31!3C's

October 25, 1983 report to the Comission).

APPLICABLE LAW

The legal framework within which the "independence"

of an expenditure is determined is the statutory definition

of "independent expenditure* found in Section 432(17) of the

Federal Election Campaign Act, 2 U.S.C. S 4 31(17 )!/ and in

the implementing Commission Regulation, 11 C.F.R. S 109.1.-V

Disposition of the complaint is governed by 11

C.F.R. SS 111.7 and 111.9, which, respectively, allow the

General Counsel to recommend to the Comission whether or

not it should find reason to believe that RNIEC has violated

the statute or a Commission Regulation,- and require the

Commission to act by "an affirmative vote of four" on the

complaint and response.L= /

Attachment 1, note 1.

Attachment 1, note 2.

***/ A~ttachment 1, note 3.

****/ ~ttachment 1, note 4.
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Other provisions of the Regulations which deal

with complainant's allegations inclod 11 C.V.R. j 100.5,

which defines *political committee, subsection (9) of

which pertains to 'affiliated committee. "6 -

a-PONS'

1. BUIZEC is not a political committee established
or maintained by a national political party.

The complaint contends that RXIC is 'a political

committee established and maintained by the National RAublican

Party." The facts in no way support this absurd allegation.

I1, No effort is made to show that the Republican Party or its

governing national committee (INC) chartered this committee

or that the governing document- of the MNC even mentions

INIEC. Without citing a shred of evidence the complainant

alleges that 'RNIEC was organized by key Republican Party

officials.* in fact, RUIEC was organized and operated solely

C by Rodney A. Smith. Moreover, while Mr. Smith is flattered by

I t % the description of 'key Republican Party official," he believes;

that "political professional" more accurately reflects his

position. Mr. Smith was employed by the RNC, but severed

that relationship in January 1977.

*/ Attachment 1, note 5.

**/ The RNC is governed by the Rules adopted by the 1980
Republican National Convention.



Apparently the complainant believes that its

allegation is buttressed by the accusation that RNZEC's

goal is to elect Republican candidates." It goes without

saying that a goal, indeed the only goal, of the UNIIC isito

elect Republican candidates. for the complainant to suggest,

however, that because a political committee's phosophical

bent is Republican or Democratic, it is therefore established

and maintained by a national political party committee is

patently ridiculous. Such reasoning would requir6 the FEC

to treat as legal affiliates of the Democratic si.tional

Committee such political committees as the Com.ttee for an

Effective Congress, Democrats for the '80's, the Democratic

Candidates Fund, and Comaittee for the Future of America;

- and of the Republican Party, committees including the

1^ National Conservative Political Action Committee (NCPAC),

l Fund for a Conservative Majority, National Congressional

Club, Citizens for the Republic, Committee for a Free
C

Congress, and the Republican Senate Majority Fund.

Even more specious is the complaint's reliance on

the fact that two words, "Republican" and "National* appear

in RNIEC's name. There is nothing in the Act, the Regula-

tions, legislative history, the Advisory Opinions, or the

MURs of the Commission that even remotely suggests that

similarity in name might be treated as an indication of
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affiliation, nor is there any basis in logic for such a

conclusion. The allegation is immaterial. /

The complainant further alleges that 3MIC uses

vendors that the official Republican Party committees use.*

Remarkably, the complaint does not list a single vendor

which the 1IC and IR1IEC are alleged to have in coomon. The

complaint lists three vendors which have been used at times

by both the MISC and the 1VINC. Yet, even those three

vendors performed no more than routine services in their

respective areas of business. James F. isahoener, who was

engaged as one of several outside counsel to the IRSC

concurrent with his serving as counsel to the RNIEC, is

simply a lawyer with multiple clients in the same general

area of business. The same situation applies to the other

two vendors. Lynda Clancy was engaged by both cammittees

for assistance in filling out FEC reports;!*/ AAA-American

Public Issues, for rental of its mailing lists.
C,

And in arguing that the RUIEC raises money from

cr the same donors, "perhaps" using some of the same fundraising

*/ Such an approach would, of course, tie the Democratic
Party and its governing national committee, to the
National Democratic Policy Committee, headed by Lyndon
LaRouche. Similarly, there are well over 40 "non-
connected" organizations currently registered with the
FEC whose names contain the word "Republican;" over 200
organizations whose names contain the word "National,"
and at least one other Onon-connected" political
committee whose name contains both the words "National"
and "Republican."

**/ Neither Schoener or Clancy performed services for the
NRSC after Senator Jackson's death in September, 1983.
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lists as the *official Republican Party committees," Common

Cause is alleging no more than that many of the same people

may have contributed to all three comittees.! / it is

hardly surprising, however, that an individual who would

respond to a fundraising appeal from RNUZC night have

responded previously to an appeal frou the URC, the MRSC or

any number of Republican candidates -or organizations. An

examination of contributions previously ma6e by such individ-

uals would doubtless show that they have been responsive to

requests for financial support from t multitude of political

organizations including but not limited to the RUSC and the

WR-C, Furthermore, the names of these same individuals

appear on numerous uprospecting= lists that are widely

circulated and readily available to anyone interested in

undertaking a fundraising effort.

It is equally unproductive-- and irresponsible --

for Common Cause to allege that RUIEC has made and will

continue to make expenditures "in the same waym as NRSC.

The insinuating ambiguity of the complaint is typical of the

complainant's effort. It is unsurprising that complainant

provides no examples of what it means by "makes campaign

expenditures in the same way." To do so would serve only to

strip off the thin veneer of credibility which it wishes its

*/ The complainant provides no evidence whatever of any
overlap between contributors to the RNC and contributors
to the RNIEC.
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complaint to maintain. now one makes expenditures "in the

same waym is left to the imagination. IUIBC can only deny

the relevance of the point. RNU9C raises funds and makes

expenditures using methods which are usual and customary for

all political committees. There is nothing, however, in the

way MIZEC makes its expenditures that is substantially

dissimilar to methods used by any other political comittee.

Only from such a distinctive similarity could any affiliation

be inferred.--

Thus, the allegatiot-, about RMIZC's structure and

past activities are without foundation. Predictions of future

RNIEC activities are mere speculation, and are contradicted
q.

by the brief history of RNIIC and its activities. In short,

__ the complaint presents nothing to support its contention

and, in the face of clear evidence to the contrary, the

0contention must be rejected.

II. RNIEC is not man affiliate" of NRSC.

The complainant contends that *even if RNIEC is

not itself a political committee established and maintained

by the National Republican Party, RNIEC is an affiliate of

NRSC." The complainant, however, cites no evidence to

*/ RNIEC's only expenditure in Washington State consisted
of an "election-gram" sent out via bulk rate mail
approximately two and half weeks before election,
which, to the best knowledge of the respondent, consti-
tuted a strategy wholly unrelated to that of any other
political organization.
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support this conclusory allegation. Instead, the complainant

apparently expects the Commission and the respondent to pick

through the random, largely irrelevant, and often erroneous

QfactsN listed at the beginning of the complaint to divine

the basis for the complainant's allegation.

The only support for the complainant's assertion

is a citation to the rule govwrning affiliated committees.

(8e__ 11 C.V.R. S 100.51g)(2)'). The rule requires that to

be affiliated, two committees must be established, financed,

maintained or controlleS by the same person. (See Attachment

1, note 5). A review of the indicia of establishing,

financing, maintaining or controlling shows clearly that

RNIEC is not affiliated with hRSC:

(1) there is no common ownership of a controlling
interest in voting shares or securities, nor

If' is any alleged;

(2) there are no provisions of bylaws, constitu-
tions, or other documents by which one entity
has the authority, power, or ability to

e direct the other, nor does the complaint
allege their existence;

(3) no person or group of persons has the author-
ity, power or ability to hire, appoint, disci-
pline, discharge, demote, or remove or otherwise
influence the decision of the officers or members
of both entities, nor has such been alleged;*/

/ The only individual who had any concurrent official
relationship with both NRSC and RNIEC was Senator John
Heinz. it is clear from his affidavit (dated November
29, 1983, and filed in connection with MUR 1596) that
Senator Heinz did not occupy a role in either committee
of sufficient involvement to fall within the bounds of
this provision.



(4) there have been no transfers of funds between
the IUC and the RMIUC, nor have any been
alleged, and

(5) to the extent that there may be some duplica-
tion of contributions, there is nothing to
suggest anything orte than that because the
univerae of persons who contribute regularly
to political. causes is limited, many pleas
f r fods are addressed bymany organizations,
both political and othervwise, to the same
persons. Thus, the similar pattern of
c;,ntribtiOns specified in the rule clearly
requirer something more than duplicated
contributions as an indication of affiliation.

Here, again, there is no credible reason to

believe that tht WRSC and the RUIEC are "affiliated.*

Accordingly, this contention must be rejected.

I1. The RUIEC has not 'impernissibly coordinated

and acted in concert with' the URSC.

The respondent contends that 'RUIEC and liSC are

so inseparably intertwined that their campaigns for the same

Republican Senatorial candidates simply cannot be deemed

independent of each other,' and that the expenditures of

HNIEC count therefore as contributions to and expenditures

by the NRSC. Again, the complaint cites no supporting

evidence, leaving the Commission and the respondent to

wade through the 'facts' listed at the beginning of the

complaint.

Regardless of what evidence the complainant might

offer that the two committees are not independent of each

other, the complainant's conclusion is without legal effect.

As noted above, the independence of expenditures is deter-
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mined by applying the criteria set forth in Section 109.1 of

the Cmmission's rules, 11 C.1t.R. S 109.1, and the rule does

not govern relationships between non-candidate committees.

Non-candidate political comittees may comunicate freely

with each *ther, and so long as the level of cmmiunication

does not reach the threshold for Oaffiliation,' 1.e., if the

comitteer are not established, maintained, financed or

controlled by the same group of people, the contributions

and expendLtures of one committee will not be imputed to any

other. !hi complainant's assertion that one comittee's

lack of 'independence" from another will accomplish the same

legal result is flatly wrong. * /

iEven if it were assumed, for the sake of argument,

.. that section 109.1 applied to the relationship between NRSC

and RNIEC, applying the criteria of the rule to the facts in

this case would show the requisite independence.- * /

The respondent can only assume, since the complaint
never so states, that the basis for the assertion is the

*/ The complainant'is error is compounded by the further
assertion that such a lack of independence between two
political committees requires the expenditures of one
committee to be treated as contributions to and expendi-
tures by the other committee. The finding oT~rffiliation
required to treat the expenditures of one as the expendi-
tures of the other, also requires that a conveyance of
funds be treated as a "transfer of funds," not a "contri-
bution.'

**/ Legally it is required that factual evidence be produced
which shows an arrangement, coordination or direction
by the candidate or his or her committee or agents
before independence of an expenditure can be vitiated.
That standard clearly has not been met in this case.
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alleged concurrent involvement of Senator Heins in both the

NRSC and the M41BC.!/

However, as stated in his affidavit of November 29#

1983, submitted in connection with MUR 1596 filed by the

DSC., Senator Heinx' chairmanship of the NISC terminated in

December 1980. Since that time his involvement with the

uiSo has been limited to his ex-officioe membership on the

committee as a Republican Senator. He never attended any

meetings of the NRSC at which the Washington State election

was discussed; and there may have been no such meetings at

all.

As his affidavit states, Senator Heinz attended no

meetings cf the NRSC after Senator Jackson's death. Senator

__ Heinz was concerned, however, that even the appearance of

his involvement in the NRSC might jeopardize his first

C, amendment right to participate in independent expenditure

activities; and on the advice of counsel, he voluntarily

esuspended his nominal membership in the NRSC on October 6,

1983, by requesting a leave of absence. By letter of the

same date, he informed NRSC Chairman Richard Lugar of his

determination to ensure his "independence from any activity

*/ The limited role of the few common vendors has been
discussed abover as well as the errors in fact concern-
ing the role of Mr. Smith. Mr. Lawrence C. McCarthy
(Complaint, para. 11) does not have nor has ever had any
role with RNIEC. The alleged involvement was reported
in error by the Washington Post and retracted the day
following the initial article, a fact apparently over-
looked by complainant. See Attachment 2.
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carried on by the MRSC or contact vith the Evans' canpaigni"

and In his affidavit attested that *my staff and I, and to

3y ktaovledge and belief the =12ZC, have fully complied with

the statements therein." See Attachments 3 and 4* On

November 14, 1983, Senator Heinz submitted his resignation

to the NRSC, never having resumed his suspended membership.

bven if Senator Heinz had not taken careful and

prudent steps to remove himself from the activities of the

RSC, it is important to note that he was merely one Senator

out of sixteen whose membership comprised the MRSC. Noreover,

as indicated in his affidavit, none of those Senators OrunsO

the NRSC. That function belongs solely and exclusively to

the Chairman of the URSC, Senator Richard Lugar. In short,

-- neither Senator Heinz, nor any of the other members of the

NRSC (except Senator Lugar, the current MRSC Chairman),

exercises any control over the activities, plans or expendi-

tures of the NRSC.

Similarly, Senator Heinz also exercised no real

control over the day-to-day operations of RNEEC. As evidenced

by his affidavit, his involvement has been limited to

signing an "election-gram,v serving as Chairman of the

RNIEC's *Advisory Panel,= making a voluntary personal

contribution and helping the RXEC raise funds.



IV. The m3INC maintained its legal independence from
the ovan campaign and therefore had a constitutional
right tosak.e independent expenditures on behalf ofsenator Evans.

The complainant alleges that RMI3ZC obtained

information from or about the Evans campaign through iSC or

elsewhere and thereby coordinated its expenditures with

Senator Evans' campaign efforts." The facts prove just the

opposite. As Senator Heinz stated in the sworn affidavit he

submitted In response to NVR 1596, *at no time have 1, my

staff, or to my knowledge the RuIzC, ever conferred with

Senator Evans, his agents or his authorized committee, or

Cwith any member or agent of any state or national party

committee concerning the plans, projects or needs of the

Evans' campaign.0 Moreover, the sworn statement of Rodney

Smith! corroborates the independence between RNIEC and the

NRSC and the Evans campaign. He states,

I certify that I have not had any contact with Dan
Evans, his campaign committee or agents with
regard to the special election set for November
8th, 1983 .... Neither has any suggestion or
request to make these expenditures been made to me
by any State or National political party committee.**/

No factual response is merited to so loose and

legally inadequate an allegation as that RNIEC may have

obtained information "elsewhere." This appears to be an

even more imprecise version of complainant's previous

• / A similar affidavit of Elizabeth Warren Smith will be

forwarded forthwith.

•*/ Attachment 5.
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unsuccessful attempts, in other proieedings, to argue that

an expenditure is *coordinated with" a candidate's authorized

campaign committee *through information conveyed by public

statements, press releases, press reports, and campaign

finance reports , - / and thereby becomes a 'mtribution'

within the meaning of the federal election laws. That

argument, and the equally imprecise allegation the complainant

profers here that RIEC obtained information "elsewhere,'

carry far beyond the law as set forth in 11 C.F.R. S 109.1

and previous Commission actions.

V. The evidence does not support a finding of reason to

believe

The facts presented in this case do not support a

finding that there is reason to believe a violation of the

Act has occurred with respect to RNIEC's activities. While

the Commission will accept a complaint based on *substantial

news stories' (6 FEC Record No. 1 at 3, Jan. 1980),-/ such

a standard is far too tenuous to support a finding of reason

to believe.'

It would be charitable to say that the affidavit

of verification accompanying the complaint rises to the

'/ Brief for complainant, Count II, Common Cause, et al.
v. Harrison Schmitt, et al., (D.D.C.) Civil Act No.
80-1609.

**/ There remains the legitimate question as to whether the
two news stories are worthy of being considered
'substantial.'
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level of information and belief. It states only that

"statements are based on the sources indicated.* Thus

counsel for complainant, not the complainant, swears that

the statements "are true and correct to the best of his

information and belief because he read them in newspapers.

Such an affidavit cannot stand against an affidavit of

personal knowledge, such as those submitted in this proceed-

ing and in MUR 1596 by Senator Heinz and Mr. Smith, which

swear to the truth of the statements contained therein,

rather than to the existence of a newspaper article.

The facts provided by the respondent refute every

point raised by the complaint to and beyond those issues

that can be discerned in the complaint. When the applicable

regulations and statutory provisions are applied to these

1--- facts it is clear that thire is no reason to believe that a

e" violation has occurred.

e' VI. Conclusion

It is patently clear that the complaint is unsup-

ported by evidence and constructed with ambiguity in order

to use the Commission's processes to chill the First Amend-

ment rights specifically upheld in Buckley v. Valeo. The

applicable law and the facts of this case speak compellingly

in response to the complaint. They do not speak, however,

to the serious policy question raised by invoking the

slenderest reed of evidence, supported only by Common Cause's



suspicions, to ute the free speech rights of MIEC and its

contributors.!/

The Commission must be vigilant against efforts to

make it a party to violations of the civil rights of groups

or individuals. It must resist such efforts by applying

swiftly a fair but rigorous standard of proof to complaints

which would result in a chilling effect on a respondent's

freedom of speech and association.

in light of the information presented, it is

respectfully submitted that there is insufficient evidence

CO to warrant a reason to believe that REIEC's expenditures

supporting Senator Evans were not independent within the
IV

spirit and the letter of the law. Therefore, the Commission

should find that there is no reason to believe that the

C

-/ Complainant is aware that by placing RNIEC under a
cloud of uncertainty concerning its independence, it
can preclude RUIEC from any effective political role.
It knows that the longer that cloud can be maintained
via the pendency of the complaint it has filed, the
harder it will be for RNIEC to raise funds and to speak
out should it choose to do so.
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respondent has committed any violation of the Act and

dismiss the complaint.

Respectfully submitted,

RKIUBLICAU WATIOE ZNDUPENDEUT
EXPUD!TURU CON!TT3Z

Sepm Shr

Carol C. Darr

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM

919 Eighteenth Street, N.N.
Washington, D.C. 20006

Its Attorneys

January 6, 1984
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The undersigned President for respondent, Republican

Independent Expenditure Comittee, swears that the statements

in this complaint are based on the sources indicated, and, as

such, are true and correct to the best of his infurmation and

belief.

o

Subscribed and sworn before
--ime this _day of January,

1984.

Notav Public

My Commission Expires: MX Commim £.pim A" 14, 1987



')
In the Matter of )

)
Republican National )
Independent Expenditure )
Committee )

)

MUR 1602

C.M

RESPONDENT'S MOTION TO DISMISS cJn

-- This matter Under Review (=MUR') comes before the

0 Federal Election Commission ("Commission" or OFEC") upon a

complaint dated November 22, 1983, filed by Common Cause.

The Republican National Independent Expenditure Committee,

by its attorneys, hereby responds to said complaint, and

o urges that it be dismissed.

The complaint attempts to show that certain

expenditures made by RNIEC in 1983 were not "independent

expenditures' within the meaning of the statute, 2 U.S.C.

cc S 431(17), and the Commission's Regulations, 11 C.F.R.

S 109.1. The complaint alleges that relationships which

would vitiate RNIEC's independence existed between the RNIEC

and each of the following political committees: Evans for

Senate Committee ('Evans campaign'); Republican National

Committee ("RNC'); National Republican Senatorial Committee

_ ('NRSCO).



Statement oE ,ects

The M I'C registered with the FEC on March 16,

1983, as a political committee making expenditures on behalf

of more than one federal candidate. -

The I RIC was established by Rodney A. Smithl-/ for

the purpose of fostering the presence of responsible Repub-

0 licans in public office by means of independently publicizing

positive aspects of their qualifications. In order to raise

funds for this endeavor, usual and customary methods of
"4

generating political contributions were utilized including

direct mail, telephone solicitations and personal contacts.

Nr On September 1, 1983, Senator Henry M. Jackson

died unexpectedly. Daniel Evans was sworn in on or about

September 12, 1983, to fill the vacancy left by Senator
CD Jackson's death, and on the same day Senator Evans filed as

a candidate for the special election to be held in Washington

State on November 8. 1983.

On September 19, 1983, the RNIEC formally decided

to make independent expenditures in support of the Dan Evans

campaign during the general election.

S

*1 _ While RNIEC has contributed to more than one candidate,
it has not qualified as a "multicandidate committee" as
stated in the complaint. Complaint, para. 3.

•*/ Smith served as Treasurer and Finance Director of the
NRSC from January 1977 until his resignation in December
1982.



On October 6, 193, Senator Heinz voluntarily

suspended his membership in the NRSC, by requesting a leave

of absence, although he had attended no meetings of the NRSC

after Senator Jackson' death.

During the week of October 18, 1983, the RNIC

mailed 'election-grams" to selected geographic areas within

the State of Washington. These 'election-grams' were signed

by Senator John Heinz and advocated the election of Daniel

Evans.

On November 7, 1983, the Wall Street Journal

published an article concerning these 'election-grams.'

The same day the Democratic Senatorial Campaign Committee

("DSCC') held a press conference and filed a complaint (MUR

1596) denouncing the fact that the expenditures were made by

individuals who were "in a position to" work in cooperation

with the NRSC, and challenging the "independence" of these

expenditures.

On November 22, 1983, Common Cause filed the

instant complaint.

The Common Cause complaint challenging the indepen-

dence of RNIEC's expenditures in the State of Washington

relies on (pp. 7-8) four contentions:

(1) that RNIEC is "a political committee estab-
lished and maintained by a national political
party;"

(2) that RNIEC is "an affiliate" of NRSC;

(3) that RNIEC has "impermissibly coordinated"
and "acted in concert" with NRSC; and
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(4) that UNIEC *obtained information from or
about the Evans campaign . . . and thereby
coordinated its expenditures" with the Evans
campaign.0

By its affidavit attached to the complaint, the complainant

*swore that the complaint is based on the 0sources indicated"

in the ctimplaint (i.e., Wall Street Journal article, Nov. 7,

1983; Washington Post article, Nov. 16, 1983; RUIC's

* October 25, 1983 report to the Commission).

APPLICABLE LAW

The legal framework within which the "independence"

of an expenditure is determined is the statutory definition

Tr of "independent expenditure" found in Section 432(17) of the

-- Federal Election Campaign Act, 2 U.S.C. S 4 31(17)V and in

the implementing Commission Regulation, 11 C.F.R. S 109- 1 .-'

Disposition of the complaint is governed by 11

C.F.R. SS 111.7 and 111.9, which, respectively, allow the

General Counsel to recommend to the Commission whether or

not it should find reason to believe that RNIEC has violated
the statute or a Commission Regulation,- and require the

Commission to act by "an affirmative vote of four" on the

complaint and response.-

S Attachment 1, note 1.

Attachment 1, note 2.

• ***/ ~ttachment 1, note 3.

***/ A~ttachment 1, note 4.



5

Other provisions of the Regulations which deal

with complainant's allegations include 11 C.F.R. 5 100.5t

which defines *political committee, subsection (g) of

which pertains to "affiliated committee.1! /

RBSPONsI

I. RHIUC is not a political committee established
* or maintained by a national political party.

The complaint contends that KNIEC is "a political

committee established and maintained by the National Republican

Party." The facts in no way support this absurd allegation.

No effort is made to show that the Republican Party or its

governing national committee (RNC) chartered this committee

or that the governing document- of the RUC even mentions

RNIBC. Without citing a shred of evidence the complainant

alleges that ORNIEC was organized by key Republican Party

officials." In fact, RNIEC was organized and operated solely

by Rodney A. Smith. Moreover, while Mr. Smith is flattered by

the description of "key Republican Party official," he believes

* that "political professional" more accurately reflects his

position. Mr. Smith was employed by the RNC, but severed

that relationship in January 1977.

* / Attachment 1, note 5.

S**/ The RNC is governed by the Rules adopted by the 1980
Republican National Convention.



Apparently the complainant believes that its

allegation is buttressed by the accusation that "RZC's

goal is to elect Republican candidates. It goes without

saying that a goal, indeed the only goal, of the ENIEC is to

elect Republican candidates. For the complainant to suggest,

however, that because a political committee's philosophical

bent is Republican or Democratic, it is therefore established0
and maintained by a national political party committee is

patently ridiculous. Such reasoning would require the FEC

% to treat as legal affiliates of the Democratic National

& Committee such political committees as the Committee for an

WEffective Congress, Democrats for the '80's, the Democratic

Candidates Fund, and Committee for the Future of America;

and of the Republican Party, committees including the

National Conservative Political Action Committee (NCPAC),

Fund for a Conservative Majority, National Congressional

Club, Citizens for the Republic, Committee for a Free

Congress, and the Republican Senate Majority Fund.

Even more specious is the complaint's reliance on0
the fact that two words, ORepublican" and "National" appear

in RNIEC's name. There is nothing in the Act, the Regula-

tions, legislative history, the Advisory Opinions, or the

MURs of the Commission that even remotely suggests that

similarity in name might be treated as an indication of



affiliation, nor is there any basis in logic for such a

conclusion. The allegation is immaterial.-

The complainant further alleges that OVIESC uses

vendors that the official Republican Party committees use.'

Remarkably, the complaint does not list a single vendor

which the IEC and nuIBC are alleged to have in common. The

complaint lists three vendors which have been used at times

by both the NRSC and the RMINC. Yet, even those three

vendors performed no more than routine services in their

respective areas of business. James F. Schoener, who was

0engaged as one of several outside counsel to the NRSC

concurrent with his serving as counsel to the RVINC, is

simply a lawyer with multiple clients in the same general

area of business. The same situation applies to the other

two vendors. Lynda Clancy was engaged by both committees

for assistance in filling out FEC reports;**/ AAA-American

CPublic Issues, for rental of its mailing lists.

And in arguing that the RNIEC raises money from

the same donors, "perhaps" using some of the same fundraising0

*/ Such an approach would, of course, tie the Democratic
Party and its governing national committee, to the
National Democratic Policy Committee, headed by Lyndon

* LaRouche. Similarly, there are well over 40 "non-
connected" organizations currently registered with the
FEC whose names contain the word "Republican;" over 200
organizations whose names contain the word "National,"
and at least one other "non-connected" political
committee whose name contains both the words "National"

* and "Republican."

**/ Neither Schoener or Clancy performed services for the
NRSC after Senator Jackson's death in September, 1983.



lists as the Oofficial Republican Party comitteesu Common

Cause is alleging no more than that many of the same people

may have oontributed to all three committes.V It is

hardly surprising, however, that an individual who would

respond to a fundraising appeal from RISIC night have

responded previously to an appeal from the RNC, the NRSC or

any number of Republican candidates or organizations. An

examination of contributions previously made by such individ-

uals would doubtless show that they have been responsive to

requests for financial support from a multitude of political

organizations including but not limited to the RMC and the

NRSC. Furthermore, the names of these same individuals

appear on numerous *prospecting" lists that are widely

circulated and readily available to anyone interested in

undertaking a fundraising effort.

It is equally unproductive -- and irresponsible --

for Common Cause to allege that RNIEC has made and will

continue to make expenditures "in the same way" as NRSC.

The insinuating ambiguity of the complaint is typical of the

complainant's effort. It is unsurprising that complainant

provides no examples of what it means by Omakes campaign

expenditures in the same way." To do so would serve only to

strip off the thin veneer of credibility which it wishes its

*1 The complainant provides no evidence whatever of any
overlap between contributors to the RNC and contributors
to the RNIEC.

.0

0.

C

7,7



complaint to maintain. How one makes expenditures "in the

sane wayO is left to the imagination. RXIBC can only deny

the relevance of the point. RNI3C raises funds and makes

expenditures using methods which are usual and customary for

all political committees. There is nothing, however, in the

way IIBC makes its expenditures that is substantially

dissimilar to methods used by any other political committee.S
Only from such a distinctive similarity could any affiliation

be inferred.-/

Thus, the allegation about RNIEC's structure and

& past activities are without foundation. Predictions of future

VF RNIEC activities are mere speculation, and are contradicted

by the brief history of RNIEC and its activities. In short,

the complaint presents nothing to support its contention

and, in the face of clear evidence to the contrary, the

qW contention must be rejected.

II. RNIEC is not *an affiliate" of NRSC.

The complainant contends that "even if RNIEC is

* not itself a political committee established and maintained

by the National Republican Party, RNIEC is an affiliate of

NRSC." The complainant, however, cites no evidence to
0

• / RNIEC's only expenditure in Washington State consisted
of an "election-gram" sent out via bulk rate mail
approximately two and half weeks before election,
which, to the best knowledge of the respondent, consti-

* tuted a strategy wholly unrelated to that of any other
political organization.
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support this conelusory allegation. Instead, the complainant

apparently expects the Commission and the respondent to pick

through the random, largely irrelevant, and often erroneous

*facts" listed at the beginning of the Complaint to divine

the basis for the complainant's allegation.

The only support for the complainant's assertion

is a citation to the rule governing affiliated comittees.

(0See 11 C.V.R. S 100.5(g)(2)"). The rule requires that to

be affiliated, two committees must be established, financed,

o maintained or controlled by the same person. (See Attachment

1, note 5). A review of the indicia of establishing,

to financing, maintaining or controlling shows clearly that

RNIEC is not affiliated with NRSC:

(1) there is no common ownership of a controlling
interest in voting shares or securities, nor
is any alleged;

(2) there are no provisions of bylaws, constitu-
tions, or other documents by which one entity

Chas the authority, power, or ability to
direct the other, nor does the complaint
allege their existence;

(3) no person or group of persons has the author-
ity, power or ability to hire, appoint, disci-
pline, discharge, demote, or remove or otherwise
influence the decision of the officers or members
of both entities, nor has such been alleged;*/

O

*1 The only individual who had any concurrent official
relationship with both NRSC and RNIEC was Senator John
Heinz. It is clear from his affidavit (dated November
29, 1983, and filed in connection with MUR 1596) that
Senator Heinz did not occupy a role in either committee
of sufficient involvement to fall within the bounds of
this provision.



(4) there have been ,no transfers of funds between
the NRSC and the MIC, nor have any been
alleged; and

(5) to the extent that there may be sope duplica-
tion of contributions, there is nothing to
suggest anythingh/ ore than that because the

* universe of..eons, who contribute regularly
to politic*a10na4 is 1 Iitod, many pleas
for funds are addressed by many organizations,
both political and otherwise, to the same

persons, Thus, the similar pattern of
contributions specified in the rule clearly

* requires something more than duplicated
contributions as an indication of affiliation.

Here, again, there is no credible reason to

_ believe that the NRSC and the 1NIEC are "affiliated."

C Accordingly, this contention must be rejected.

III. The RNIBC has not "impermissibly coordinated
and acted in concert withO the NRSC.

The respondent contends that ORNIEC and NRSC are

so inseparably intertwined that their campaigns for the same

Republican Senatorial candidates simply cannot be deemed

C. independent of each other," and that the expenditures of

RNIEC count therefore as contributions to and expenditures

by the NRSC. Again, the complaint cites no supporting

evidence, leaving the Commission and the respondent to

wade through the "facts" listed at the beginning of the

complaint.

Regardless of what evidence the complainant might

offer that the two committees are not independent of each

other, the complainant's conclusion is without legal effect.

As noted above, the independence of expenditures is deter-



mind b aplyig te citeia et ort in section 10,601 of

the Cotmission's rules, 11 C.V.Rt. S 109.1, and the ruXe does

not govern relationshtps betweeninon-candidate committees.

Uon-candidate politicWl aommittejs may communicate freely

with each otker, a, 00nm long as tbe %*vel of+ iunttio n

does not reach the threshold for "affiliation," i.e., if the

committees are not+ established. maintained, financed or

controlled by the same group of people, the contributions

and expenditures of one committee will not be imputed to any

other. The complainant's assertion that one committee's

C, lack of "independence" from another will accomplish the same

En legal result is flatly wrong.!/

Iven if it were assumed, for the sake of argument,e--

that section 109.1 applied to the relationship between NRSC

and RNIEC, applying the criteria of the rule to the facts in

* this case would show the requisite independence.- /

The respondent can only assume, since the complaint

never so states, that the basis for the assertion is the

*_/ The complainant's error is compounded by the further
assertion that such a lack of independence between two
political committees requires the expenditures of one
committee to be treated as contributions to and expendi-
tures by the other committee. The finding oTl-ffiliation

• required to treat the expenditures of one as the expendi-
tures of the other, also requires that a conveyance of
funds be treated as a *transfer of funds," not a "contri-
bution."

**/ Legally it is required that factual evidence be produced
• - which shows an arrangement, coordination or direction

by the candidate or his or her committee or agents
before independence of an expenditure can be vitiated.
That standard clearly has not been met in this case.
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allegd concurrent involvement of Senator Heinz in both the

iRSC and the UINCU

novever, as stated in his affidavit of November 29,

1983, submitted in connection with MIR 1596 filed by the

DSCC. Senator Heinz' chairmanship ofthe MiSC terminated in

December 1980. Since that time his involvement with the

NRSC has been limited to his 'ex-officio membership on the

committee as a Republican Senator. He never attended any

meetings of the NRSC at which the Washington State election

was discussed; and there may have been no such meetings at

0all.

As his affidavit states, Senator Heinz attended no

meetings of the NRSC after Senator Jackson's death. Senator

Heinz was concerned, however, that even the appearance of

his involvement in the NRSC might jeopardize his first

amendment right to participate in independent expenditure

activities; and on the advice of counsel, he voluntarily

suspended his nominal membership in the NRSC on October 6,

07 1983, by requesting a leave of absence. By letter of the

same date, he informed NRSC Chairman Richard Lugar of his

determination to ensure his "independence from any activity

1 / The limited role of the few common vendors has been
discussed above, as well as the errors in fact concern-
ing the role of Mr. Smith. Mr. Lawrence C. mcCarthy
(Complaint, para. 11) does not have nor has ever had any
role with RNIEC. The alleged involvement was reported

• in error by the Washington Post and retracted the day
following the initial article, a fact apparently over-
looked by complainant. See Attachment 2.
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carried on by the NRSC or contact with the Evans' campaign;"

and in his affidavit attested that "my staff and I, and to

my knowledge and belief the 1IEIC, have fully complied with

* the statements therein.0 See Attachments 3 and 4. On

November 14, 1983, Senator Heinz submitted his resignation

to the NRSC, never having resumed his suspended membership.

* Even if Senator Heinz had not taken careful and

prudent steps to remove himself from the activities of the

NRSC, it is important to note that he was merely one Senator

Sout of sixteen whose membership comprised the NRSC. Morover,

as indicated in his affidavit, none of those Senators Oruns

the NRSC. That function belongs solely and exclusively to

•- the Chairman of the NRSC, Senator Richard Lugar. In short,

neither Senator Heinz, nor any of the other members of the

oNRSC (except Senator Lugar, the current NRSC Chairman),

V exercises any control over the activities, plans or expendi-

tures of the NRSC.

Similarly, Senator Heinz also exercised no real

• control over the day-to-day operations of RNIEC. As evidenced

by his affidavit, his involvement has been limited to

signing an "election-gram," serving as Chairman of the

* RNIEC's "Advisory Panel," making a voluntary personal

contribution and helping the RNIEC raise funds.



15

IV. The RIBC maintained its legal independence from
* the Evans campaign and therefore had a constitutional

right to make independent expenditures on behalf of
Senator Evans.

The complainant alleges that OFMINC obtained

* information from or about the Evans campaign through MRSC or

elsewhere and thereby coordinated its expenditures with

Senator Evans' campaign efforts." The facts prove just the

* opposite. As Senator Heinz stated in the sworn affidavit he

submitted in response to MVR 1596, "at no time have 1, my

staff, or to my knowledge the RNIBC, ever conferred with

Senator Evans, his agents or his authorized committee, or

with any member or agent of any state or national party

committee concerning the plans, projects or needs of the

*-- Evans' campaign." Moreover, the sworn statement of Rodney

Smith-/ corroborates the independence between RNIEC and the

0NRSC and the Evans campaign. He states,

0 I certify that I have not had any contact with Dan
c Evans, his campaign committee or agents with

regard to the special election set for November
8th, 1983 . . . . Neither has any suggestion or
request to make these expenditures been made to me
by any State or National political party committee.**/0
No factual response is merited to so loose and

legally inadequate an allegation as that RNIEC may have

obtained information "elsewhere.' This appears to be an0
even more imprecise version of complainant's previous

'/ A similar affidavit of Elizabeth Warren Smith will be

forwarded forthwith.

*/ Attachment 5.
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unsuccessful attempts, in other proceedings, to argue that

an expenditure is "coordinated with" a candidate's authorised

campaign committee "through information conveyed by public

statements, press releases, press reportse, and campaign

finance reports,"!- and thereby becomes a "contribution'

within the meaning of the federal election laws. That

argument, and the equally imprecise allegation the complainant

profers here that RUIEC obtained information "elsewhere,"

carry far beyond the law as set forth in 11 C.F.R. S 109.1

0and previous Commission actions.
0

Ln V. The evidence does not support a finding of reason to
believe

The facts presented in this case do not support a

finding that there is reason to believe a violation of the

!Act has occurred with respect to RNIEC's activities. While

the Commission will accept a complaint based on "substantial@
news stories" (6 FEC Record No. 1 at 3, Jan. 1980),-- such

a standard is far too tenuous to support a finding of reason

to believe."0
It would be charitable to say that the affidavit

of verification accompanying the complaint rises to the

1 _/ Brief for complainant, Count II, Common Cause, et al.
v. Harrison Schmitt, et al., (D.D.C.) Civil Act No.
80-1609.

•*/ There remains the legitimate question as to whether the
• - two news stories are worthy of being considered

"substantial."



level of information and belief. it states only that

"statements are based on the sources indicated.0 Thus

counsel for complainant, not the complainant, swears that

the statements mare true and correct to the best of his

information and belief" because he read them in newspapers.

Such an affidavit cannot stand against an affidavit of

personal knowledge,, such as those submitted in this proceed-

ing and in M4UR 1596 by Senator Heinz and Mr. Smith, which

swear to the truth of the statements contained therein,

N rather than to the existence of a newspaper article.

C The facts provided by the respondent refute every

point raised by the complaint to and beyond those issues

that can be discerned in the complaint. When the applicable

pe regulations and statutory provisions are applied to these

facts it is clear that there is no reason to believe that a

qT violation has occurred.

C!
VI. Conclusion

It is patently clear that the complaint is unsup-

* ported by evidence and constructed with ambiguity in order

to use the Commission's processes to chill the First Amend-

ment rights specifically upheld in Buckley_ v. Valeo. The

* applicable law and the facts of this case speak compellingly

in response to the complaint. They do not speak, however,

to the serious policy question raised by invoking the

* slenderest reed of evidence, supported only by Common Cause's



suspicions,, to auto the free speech rights of MIfC and its

contributors

The Commission must be vigilant against efforts to

make it a party to violations of the civil rights of groups.

or individuals. It must resist such efforts by applying

swiftly a fair but rigorous standard of proof to complaints

which would result in a chilling effect on a respondnt's

freedom of speech and association.

In light of the information presented, it is

CO respectfully submitted that there is insufficient evidence

C to warrant a reason to believe that lNIEC's expenditures

supporting Senator Evans were not independent within the

spirit and the letter of the law. Therefore, the Commission

should find that there is no reason to believe that the

•1 _ Complainant is aware that by placing RNIEC under a
cloud of uncertainty concerning its independence, it
can preclude RNIEC from any effective political role.
It knows that the longer that cloud can be maintained
via the pendency of the complaint it has filed, the
harder it will be for RNIBC to raise funds and to speak
out should it choose to do so.



respondent has ommtted any violation of the Act and

dismiss the complainto

Respectfully submitted,

REPUBLICAN N&TONAL INDEPENDENT
EXPENDITURE COMNITTEE

By Ste n A.rp

4agr -C.-Darr

oSKADDEN, ARPS, SLATE, MEAGHER
& F LO4

919 Eighteenth Street, N.W.
Washington, D.C. 20006

to Its Attorneys

January 6, 1984



VERIFICATION

The undersigned President for respondent, Republican

Independent Expenditure Committee, swears that the statements

in this complaint are based on the sources indicated, and, as

such, are true and correct to the best of his information and

belief.

Rodney A.O(mith-

Subscribed and sworn before
me this aday of January,
1984.

Nota Public

My Commission Expires: Mz Commission Lxirc AusC 14,1987





Attachment 1

Note 1 The term Oindependent expenditure" means an
expenditure by a person expressly advocating the
electon or defeat of a clearly Identified candi-
date which is made without cooperation or consulta-
tion with any candidate, or any authorized commit-
toe or agent of such candidate, and which is not
made in concert with, or at the request or sugges-
tion of, any candidate., or any authorized committee
or agent of such candidate.

Note 2 (a) l1ndependent expenditureO means an expendi-
ture by a person for a communication expressly
advocating the election or defeat of a clearly
identified candidate which is not made with the
cooperation or with the prior consent of, or in
consultation with, or at the request or suggestion
of, a candidate or any agent or authorized commit-
tee of such candidate.

(b) For purposes of this definition --

(4) "Made with the cooperation or with the
prior consent of, or in consultation with, or at
the request or suggestion of, a candidate or any
agent or authorized committee of the candidate"

0 means --

(i) Any arrangement, coordination, or direction
by the candidate or his or her agent prior to the
publication, distribution, display, or broadcast
of the communication. An expenditure will be
presumed to be so made when it is --

(A) Based on information about the candidate's
plans, projects, or needs provided to the expending
person by the candidate, or by the candidate's
agents, with a view toward having an expenditure
made;

(B) Made by or through any person who is, or
has been, authorized to raise or expend funds, who
is, or has been, an officer of an authorized
committee, or who is, or has been, receiving any
form of compensation or reimbursement from the
candidate, the candidate's committee or agent;

(ii) But does not include providing to the
expending person upon request Commission guidelines
on independent expenditures.



(Note 2 continued)

(5) "Agent" means any person who has actual
oral or written authority, either express or
implied, to make or to authorize the making of
expenditures on behalf of a candidate, or means
any person who has been placed in a position
within the campaign organization where it would
reasonably appear that in the ordinary course of
campaign-related activities he or she may authorize
expenditures.

Note 3 S 111.7 General Counsel's recommendation on
complaint-generated matters (2 U.S.C. 437g(a)(1)).

(a) Following either the expiration of the
fifteen (15) day period specified by 11 C.F.R.
111.6(a) or the receipt of a response as specified
by 11 C.F.R. 111.6(a), whichever occurs first, the
General Counsel may recommend to the Commission
whether or not it should find reason to believe
that a respondent has committed or is about

tW to commit a violation of statutes or regulations
over which the Commission has jurisdiction.

- (b) The General Counsel may recommend that the
Commission find that there is no reason to believe
that a violation has been comitteed or is about
to be committed, or that the Commission otherwise
dismiss a complaint without regard to the provi-
sions of 11 C.F.R. 111.6(a).

Note 4 S 111.9 The reason to believe finding; notification
(2 U.S.C. 437g(a)(2)).

(a) If the Commission, either after reviewing a
complaint-generated recommendation as described in
11 C.F.R. 111.7 and any response of a respondent
submitted pursuant to 11 C.F.R. 111.6, or after
reviewing an internally-generated recommendation
as described in 11 C.F.R. 111.8, determines by an
affirmative vote of four (4) of its members that
it has reason to believe that a respondent has
violated a statute or regulation over which the
Commission has jurisdiction, its Chairman or
Vice Chairman shall notify such respondent of the
Commission's finding by letter, setting forth the
sections of the statute or regulations alleged to
have been violated and the alleged factual basis
supporting the finding.
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(Note 4 continued)

(b) If the Commission finds no reason to
beliver, or otherwise terminates its proceedings#
the General Counsel shall so advise both complain-
ant and respondent by letter.

Note 5 (2) All committees (including a separate
segregated fund, see 11 CPR Part 114) established,
financed, maintained, or controlled by the same
corporation, labor organization, person, or group
of persons including any parent, subsidiary,
branch, division, department, or local unit
thereof, are affiliated.

(ii) For organizations not covered by paragraph
(g)(2)(i) of this section, indicia of establishing,
financing, maintaining, or controlling include:

(A) Ownership of a controlling interest in
--0 voting shares or securities;

Ln (B) Provisions of bylaws, constitutions, or
__- other documents by which one entity has the

authority, power, or ability to direct another
-- entity;

fl (C) The authority, power, or ability to hire,
appoint, discipline, discharge, demote, or remove
or otherwise influence the decision of the officers
or members of an entity;

c(D) Similar patterns of contributions;

(2) All committees (including a separate
segregated fund, see 11 CFR Part 114) established,
financed, maintained, or controlled by the same
corporation, labor organization, person, or group
of persons including any parent, subsidiary,
branch, division, department, or local unit
thereof, are affiliated.

(E) The transfer of funds between committees
which represent a substantial portion of the funds
of either the transferor or transferee committee,
other than the transfer of funds between the
committees which jointly raised the funds so
transferred.
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ed States Senate

'October 6, 193

Honorable Richard L. Lugar

Chairman
N.ational Republican Senatorial 

Committee

Washington,,D. C. 20510
Dear Sen ugar:

.As you know, I have agreed 
to become Chairman

of the Advisory Council of the 
recentlv-formed Republican

.National Independent Expenditure Committee 
("RNIEC") •

The RNIEC is now involved in fund-raising 
and will,

among other things, make- "independent 
expenditures"

within the meaning of the Federal 
election laws, in

0 support of Republican candidates for 
National office.

Considering the tremendous challenge 
that the Republican

Party is facing in the upcoming elections, I 
am committed

toP to doing everything possible 
to preserve the Republican

majority in the Senate and in turning the tide in the

House, and that the RNIEC can be 
a major force in helping

to achieve these goals.

As you know, I am presently a member 
of the National

Republican Senatorial Committee 
("NRSC"), and have been

D active in NRSC affairs. However, with the recently scheduled

Senatorial primary and special 
election in the State of

Washington, it is now necessary' that I alter 
my NRSC role.

In order that I may be involved 
in the independent

expenditure activities of the 
RNIEC, it is necessary under

Wc the election laws that I 
not engage in any discussion or

action in which a candidate, his staff or campaign

committee(s) participate, concerning 
the plans, conduct

or needs of that candidate or his 
campaign. The same is

the case for my staff and the officers, 
directors and staff

of the RNIEC. For this reason, effective immediately, 
I

suspend myself from all campaign 
related activities per-

taining to the Dan Evans race and shall 
take a leave of

absence from the NRSC through and including the special

Senatorial election in Washington State to be decided 
on

November 8. I am advised by counsel, however, that I may

............................~ -:....'
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continue to remain active in fundraising activities
f for individual Republican candidates and all Party
Committees, specifically including the NRSC. I
therefore intend to remain active, as I have previously,
in all fundraising activities that benefit the NRSC.
I am advised by counsel that I will be free to resume

* my role in all NRSC activities subsequent to November 8,

For your information the RNIEC will make no independeat
expenditures in any primary election. However, it will, at
some point in 1984, be necessary for me to suspend my NRSC

* campaign involvement in general election campaigns (other
than for fundraising purposes) where there is the pos-
Isibility of RNIEC involvement.

During the period of my leave .of absence from the Evans
campaign activities of the NRSC, I shall not engage in any

* oconsultation or communication with the NRSC or its staff,
or with the candidate, his staff or committee, concerning the
plans or activities of the candidate or his campaign. I have

We instructed my own staff and the officers, directors and staff
of the RNIEC to act in the same way. Similarly, I request
that the members and staff of the NRSC not engage in any such

*- discussion with me or these persons during the period of rosy
leave. I would appreciate your transmitting this request.

Republican success in these critical 
times is

utterly dependent upon the broadest possible participa-
tion of committees such as the RNIEC and NRSC. I am con-
fident that we can reach our goals.

With best wishes,

Cr S pcerely,

JH/m]

cc Mitch Daniels
Kevin Talley
Rod Smith
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I WASHINGTON, ID. C.ZOO

* November 29, 1983

Charles N. Steele, Esquirt
General Counsel
Federal Election Commission
1325 K Street, Northwest
Washington, D. C. 20463

RE: Matter MUR 1596

Dear Mr. Steele:

This letter is submitted in response to your letter to
me dated November 15, 1983, and signed on your behalf by the
Commission's Associate General Counsel. Thank you for the

O - opportunity to address the ill-founded and misleading charge
of the Democratic Senatorial and Congressional Campaign Com-
mittees that either the Republican National Independent Ex-
penditure Committee ("RNIEC") or I somehow acted improperly
in connection with the expenditures made during the recent

Vsenatorial campaign in the State of Washington.

I I respectfully suggest to you and the Commission that
this charge is based upon a fundamental and easily demonstrable
factual error and that it is otherwise deficient as a matter of

0 law and fact. At all times, my conduct has been utterly con-
sistent with the requirements of the Federal Election Campaign
Act of 1971. Additionally, to my knowledge and belief, the RNIEC,
which will respond to the Commission separately, has also acted

Clawfully and properly in connection with the matter raised. For
these reasons, I ask that the Commission decline to proceed further
as to the instant complaint.

* The complaint at issue has as its only "factual" basis
a November 7, 1983, article from the Wall Street Journal. The
Commission has addressed its authority to proceed on such hearsay
complaints, concluding that it could do so under its supervisory
powers (2 U.S.C. §437g(a)(2)). However, sensibly, the Commission
historically has declined to proceed on complaints of this nature

* when they are based on nothing more than the reiteration of the
contents of a newspaper article. The present matter amply demon-
strates why this historical view of the Commission should be
continued.

lowal PaIItIi|o AT C.0% I IoW I |ILIweeN|



Charles N. Steele
Page Two
November 29, 1983

P Contrary to the erroneous statement of the Wall Street
Journal, reiterated as the basis for their complaint by the
Democratic committees, I am not and never have been the Chair-
man of the RNIEC. I am the Chairman of that Committee's
"Advisory Panel," and-That function is precisely what the
title should imply. I have provided general advice and have

* been the signatory on RNIEC mailings, but I have never directed
the operations of the RNIEC, made its decisions or controlled
its Chairman or agents. The Democratic committees' charge
is premised upon their false belief that I am the Chairman of
the RNIEC. This error derives from the incorrect Wall Street
Journal article, and even a cursory investigation by the com-
plainants could have disclosed it. In any event, it is at
least fair to say that with the ultimate recognition of this
compounded error, the stated basis for the charge has been
eliminated and closure of this matter is therefore appropriate.
I think it also important to note, however, that the charge is
otherwise defective as well.

The complainants erroneously suggest that there might be
gan inherent impropriety when a member of a party committee is

also involved in the activities of an organization making in-
dependent expenditures. This haphazard assertion is rebutted

4. by the fact well recognized by the Commission that the first
amendment rights of an independent spender under the Federal
Election Campaign Act of 1971, as that Act has been interpreted
by the Supreme Court in the case of Buckley v. Valeo, may only

CD be vitiated by the independent spender's own actions, not his

position. The complainants' charge is especially inappropriate

0 q in my own case.

CI have been a member of the National Republican Senatorial

I'^ Committee ("NRSC"), although I did resign that post formally
on November 14, 1983. The Commission should be aware of the

fact that on October 6, 1983, long before the expenditures at

* issue here were made and the Wall Street Journal article
written and derivative charge filed, I took a leave of absence

from the NRSC and informed its Chairman of the necessity to
comply with the Federal elections laws b) insuring my inde-

pendence from any activity carried on by the NRSC or contact

made with the Evans' campaign. Attached is a copy of my
* October 6, 1983, letter to the NRSC Chairman, and I attest

that my staff and I, and to my knowledge and belief the RNIEC,
have fully complied with the statements therein.
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Charles ,N..' Steele
Page; Three
November 29, 1983

In further point of fact, the Commission should be aware
that mere membership on the NRSC is an ex officio matter.
All elected Republican senators are appoTnted to one of several
party-related committees, one of which is the NRSC. A member,
however, only has advisory functions. The NRSC Chairman employs
and directs the Committee's staff which in no way reports to the
Committee's members. He also initiates and directs by his sole
discretion its programs and decides the expenditures and
activities on behalf of individual candidates for the committee.
Although I am a past Chairman of the NRSC, I have not held that
post since December, 1980. Obviously, I was not the NRSC's
Chairman at any time material to this case.

In 1983, and prior to the death of Senator Henry Jackson
and the subsequent appointment and candidacy of Senator Dan
Evans to succeed him, the'NRSC had three meetings which I at-
tended. My role was entirely an auditory one at these meetings,
which, because of their timing, could have had nothing to do with
the Evans campaign, which then did not exist. Since Senator
Jackson's untimely death, I have attended no meeting of the NRSC.
In sum, I was neither "in a position to work through NRSC in
close cooperation with Mr. Evans," as the complainants charge,
nr did I in fact, or did the RNIEC, do anything to vitiate my
d9pendence from Senator Evans or his campaign.

As is my first amendment right, I have urged persons to
contribute to the RNIEC and signed an "electiongram" asking
the voters of Washington to turn out on behalf of Senator
Dan Evans in his November 1983 election. However, at no time
have I, my staff, or to my knowledge the RNIEC, ever conferred
with Senator Evans, his agents or his authorized committee,
or with any member or agent of any state or national party com-
mittee regarding the plans, projects or needs of the Evans'
campaign.

The charge of the Democratic committees is characterized
by it exaggerated and pejorative tone. Such invective is both
unwarranted and inconsistent with the stature and function of
the Federal Election Commission. For present purposes, it is
only necessary for me to restate that the instant charge has
a factually-erroneous basis, and that said charge is otherwise
substantively inaccurate in fact and in law. Accordingly, I
respectfully urge both you and the Commission to close this
matter after declining to proceed further as to the complaint.

cv
In

t^



Charles K Steele
Page ,our
November 29, 1983

Thank you for your consideration.

Sincerely,

0 John einz

CITY OF WASHINGTON )
) SS

DISTRICT OF COLUMBIA )

On this 29th day of November, 1983, personally appeared
before me, a Notary Public in and for said City and District,
John Heinz, who being duly sworn said that the above letter
was true and correct.

Notary Public

My commission expires:

0-

0
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AFFIDAVIT

0
Washington )

) ss:
District of Columbia )

* ./ On this 6th day of January, 1984, before met .AL6
a notary public in and for the Distric of

Columbia, duly commissioned and sworn, and by law auth rized
to administer oaths and affirmations, personally appeared
Rodney A. Smith, and, being duly sworn, deposes and says:

I, Rodney A. Smith, certify that the statements contained
in the certificate dated September 19, 1983, and filed as
Exhibit B in MUR 1596, as follows:

I certify I have not had any contact with Dan
Evans, his campaign committee or agents with

*regard to the special election set for November
8th, 1983 nor was my decision to approve making
independent expenditures by the RNIEC in support
of Dan Evans made on the basis of any request or
suggestion of the candidate, his committee or
his or their agents.

5T further certify that said independent expend-
itures are not being made in cooperation, consul-
tation, or in concert with the candidate, his
campaign committee or his or their agents.
Neither has any sugqestion or request to make

* these expenditures been made to me by any State
or National political party committee. Further,
I certify that these expenditures do not involve
the financing of or dissemination, distribution
or republication in whole or in part of any
campaign material prepared by the candidate, his

* campaign committee or their agents.

were and are true and correct to the best of my knowledge and
belief. These statements were made initially by me in my
capacity as Director of the Republican National Independent
Expenditure Committee, pursuant to the first meeting of the

*Board of Directors.

Subscribed and sworn to before me this 6th day of
January, 1984.

tao u Ai.

__ ~~My commission expires:MXCIISQExf A 1,98
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AFFIDAVIT

Washington )
ss:

District of Columbia )

Oz this 6th day of January,1984, before me, _i__ie--

, a notary public in and for the District of
!olumbia,duly commissioned and sworn, and by law authorized
to administer oaths and affirmations, personally appeared
James F. Schoener, and, being duly sworn, deposes and says:

I, James F. Schoener, certify that the statements
contained in the certificate dated September 19, 1983, and
filed as Exhibit B in MUR 1596 , as follows:

I certify I have not had any contact with
Dan Evans, his campaign committee or agents
with regard to the special election set for
November 8th, 1983 nor was my decision to
approve making independent expenditures by
the RNIEC in support of Dan Evans made on the
basis of any request or suggestion of the
candidate, his committee or his or their
agents.

I further certify that said independent
expenditures are not being made in cooperation,
consultation, or in concert with the candidate,
his campaign committee or his or their agents.
Neither has any suggestion or request to make
these expenditures been made to me by any State
or National political party committee. Further,
I certify that these expenditures'do not involve
the financing of or dissemination, distribution
or republication in whole or in part of any
campaign material prepared by the candidate,
his campaign committee or their agents.

were and are true and correct to the best of my knowledge and
belief. These statements were made initially by me in my
capacity as Director of the Pepublican National Independent
Expenditure Committee, pursuant to the first meeting of the
Board of Directors.

mes F. Schoener

Subscribed and sworn o before me this 6th day of
January, 1984.

Notary Public
My commission expires:....... :
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RobertPease, Rsquite.
Fedroj, lection Coftission
1325 K Street , WNO. ,
Washinqjton, DI4. 204,63

Re:3 BURs 1446- a", 3602'

Dear Mr. Pease:-

This office represents the National Republican Sena-
torial ConIittee ("NRSC") and has been so designated by
Robert J. Perkins, Treasurer, in his letter of December 9, 1983.

I am writing to confirm my previous request for an
extension of time within which to file a response on behalf of
NRSC to the complaints filed in the above-cpationed matters.
This extension was required because of the absences of various
individuals during the recent holidays. I had represented to
you that personal travel schedules should have permitted us to
file our response by Friday, January 6, 1984. Unfortunately,
this has not been the case.

Senator Richard G. Lugar, Chairman of NRSC, will not
be in his Washington office until Thursday, January 12. Sena-
tor Lugar's presence in Washington is necessary in order that
he execute an affidavit which is a part of NRSC' iresponse to
the complaints. Accordingly, we anticipate filing both the
response and Senator Lugar's Affidavit on Thursday, January 12.

We appreciate the General Counsel's willingness to
extend the time for this filing.

Sincerely,

Jan W. Baran

0II
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BY HAND

Robert Pease, Esquire
Federal Election Coission
1325 K Street, N. W.
Washington, D.C. 20463
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BY HAND

Robert Pease, Esquire
o Federal Election Commission

1325 K Street, N. W.
Washington, D.C. 20463

Re: MURs 1596 and 1602

Dear Mr. Pease:

This office represents the National Republican Sena-
torial Committee ("NRSC") and has been so designated by

oRobert J. Perkins, Treasurer, in his letter of December 9, 1983.

I am writing to confirm my previous request for an
extension of time within which to file a response on behalf of
NRSC to the complaints filed in the above-cpationed matters.
This extension was required because of the absences of various
individuals during the recent holidays. I had represented to
you that personal travel schedules should have permitted us to
file our response by Friday, January 6, 1984. Unfortunately,
this has not been the case.

Senator Richard G, Lugar, Chairman of NRSC, will not
be in his Washington office until Thursday, January 12. Sena-
tor Lugar's presence in Washington is necessary in order that
he execute an affidavit which is a part of NRSC's response to
the complaints. Accordingly, we anticipate filing both the
response and Senator Lugar's Affidavit on Thursday, January 12.

We appreciate the General Counsel's willingness to
extend the time for this filing.

Sincerely,

bcc R r Bran

bcc: Richard E. lMessick, Esquire



TY3.,3i.

Richard B. Messick, Esquire
National Republican Senatorial Comnittee
404 C Street, N. E.
Washington, D.C. 20463
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TEUECOPt1ft
(U03) 293 - 3931

$KADDEN, ARP SLATE, MEAGHER & FLOM
919 EIOHTEENTH STREET, N.W.

WASHINGTON, 0. C. 20006

(908) 443-0700

January 4, 1984

BY HAND
Robert Pease, Esq.
Attorney
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: In the Matter of Republican National
Independent Expenditure Committee,
MUR 1602

Dear Mr. Pease:

On behalf of my client, the National Republican
Independent Expenditure Committee, I am writing to request
a two day extension of time in which to respond to the
allegations contained in MUR 1602. We will hand deliver
our response by close of business Friday, January 6, 1984.

Thank you for your consideration of this matter.

Sinc rely,

Carol C. Darr

CCD:llr

AVm

Mao d'k*



SKADDEN. ARPS, SLATE, MEAGHER & FLOM

919 EIGHTEENTH STREET. N. W.

WASHINGTON, D.C. 20006

Robert Pease, Esq.
Attorney

._ Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

BY HAND
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US, SENATE
The Dan Evans Senate Committee
P.O. Box 520, Seattle, WA 98111

Co
December 23, 1983

Kenneth A. Gross
Associate General Counsel
Federal Election Commission
Washington, D.C. 20463

Re: FEC Reference MUR 1602
The Dan Evans Senate Committee

Dear Mr. Gross:

I am replying to your December 8, 1983, letter.

Common Causes' complaint appears to contain allegations
against the Republican National Independent Expenditure Com-
mittee. However, Common Cause's complaint does not appear to
contain any allegations against The Dan Evans Senate Committee.

As I mentioned to you in my last letter, I have never met
or talked with Senator Heinz or to my knowledge anyone associated
with his committee. I am not aware or do I have any reason to
believe that anyone associated with The Dan Evans Senate Com-
mittee had any contact with Senator Heinz or his committee.

I hope my reply is sufficient foiler purposes.

Omour, Treasurer
Evans Senate Committee

JJG:can

Paid for by The Dan Evans Senate Committee. Campaign Headquarters: 7th & Union, Seattle, Washington 98101 (206) 624-5200 Republican

R 'cIEvD Ai t~g
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CERTIFIED VAIL
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Kenneth A. Gross
Associate General Counsel
Federal Election Commission
Washington, D.C. 20463
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January 4, 1984
i'1

Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Steele:

Pursuant to our earlier discussion, please note my
appearance on behalf of Senator John Heinz in connection with his
responses in MUR 1596 and MUR 1602. You may address all items
distributed in connection with these matters to me at the above
address.

Pursuant to his authorization, I am delivering to you
herewith, Senator Heinz' notarized letter response to you and the
Commission in MUR 1602.

Thank you for your consideration.

Sincerely,

"4

j% r
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WASHINGTON. 0. C. 20510

January 4, 1984

Charles N. Steele, Esquire J6

General Counsel
Federal Election Commission
1325 K Street, Northwest 0. .. -T)
Washington, D. C. 20463 r%

co

RE: Matter MUR 1602

Dear Mr. Steele:

This letter responds to the complaint filed on or about
November 22, 1983, by Common Cause concerning expenditures
made by the Republican National Independent Expenditure
Committee ("RNIEC") during the recent senatorial campaign
in the State of Washington. This complaint rather closely
resembles that previously filed by two committees of the
Democratic Party and subject to the Commission's review in
Matter MUR 1596. On November 29, 1983, by letter addressed
to you, I replied to that charge, as did the RNIEC in a
separate document. I respectfully suggest to the Commission
that, for the reasons previously addressed, the complaint
of Common Cause is without factual or legal merit and the
Commission should therefore decline to proceed further.

It is my understanding that the RNIEC is filing a
response to the complaint of Common Cause. I have seen
a draft of that document and subscribe to it in full. Having
adopted the positions stated in that response, there is no
need to restate them here. However, I wish to make several

cr additional points.

First, let me reiterate that my conduct, and to the
best of my belief, that of the RNIEC, has at all times been
lawful and proper and has fully complied with the requirements
of the Federal Election Campaign Act of 1971.

Second, despite its more elaborate presentation, Common
Cause states no other factual basis for its position than that
set forth by the Democratic committees in Matter MUR 1596.
Both complaints are derived from newspaper articles whose
reportage as to my role with the RNIEC and the activities of
that committee are substantially in error. The Commission
has traditionally refused to proceed on such media-based
complaints, and a review of Common Cause's papers (as does
a review of thepapers of the Democratic committees), offers
ample reason for the continuation of that precedent.

(NOT PRINTED AT GOVERNMENT KXPENSE)



Charles N. Steele, Esquire
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Common Cause has presented three arguments. The first
two are linked attempts to show that RNIEC is an appendage of
or a cipher for the National Republican Senatorial Committee.
These arguments are new versions of positions previously taken
by Common Cause and others in an attempt to overturn through
administrative means the Supreme Court's holding in Buckley v.
Valeo that the First Amendment guarantees the right of a person
or committee to make unlimited "independent expenditures" in
support of or in opposition to various national political
candidates. In the wake of the Buckley case, the Commission
has been most sensitive to First Amendment considerations.
Especially because Common Cause alleges no material fact in
support of its position, it is unavailing for it to attempt
to influence the Commission to evade judicial and constitutional
mandate. As to Common Cause's third argument, that RNIEC
violated the law by acting without independence of the Evans
campaign, there is not even a purported factual basis for it.

Common Cause alleges first that RNIEC is "affiliated" with
the National Republican Senatorial Committee ("NRSC") within
the meaning of 11 C.F.R. 5 100.5(g)(2). This claim is particu-
larly untenable in view of the fact that the NRSC has publicly
stated that it and its Chairman did not support the RNIEC's
establishment and view RNIEC as a competitor. In addition,
Common Cause's stock position cannot be validated by any
evidence of common establishment or control between the
RNIEC and the NRSC. Indeed, the facts are otherwise, particu-
larly as they relate to my own conduct.

C'
Its "affiliation" argument is so nebulous that Common

Vr Cause quickly asserts its related point that however it was

established, the RNIEC is so inextricably intertwined with
the NRSC that by its conduct it cannot be independent of the
NRSC. This point makes no sense even in theory, but in fact
is even less tenable.

As I have previously attested to the Commission, except
for its Chairman, the members of the NRSC serve a mere ex officio
role of an advisory nature. The NRSC Chairman hires anU-directs
the Committee's staff which does not report to the Committee's
members. The initiation and direction of NRSC programs and
expenditures are also matters entirely within the discretion of
the Committee Chairman. I am a past Chairman of the NRSC, but
my term ended in December 1980, long before any event even remotely
material to the Evans' campaign. The current NRSC Chairman is
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not alleged to have given any direction to or exercised any control
over the RNIEC In fact, according to the NRSC's statement, the
opposite is the case. It is, therefore, apparent that concerning
my own activities and the powers of the NRSC Chairman, there is
nothing that would demonstrate an impermissible linkage between
the two committees.

Although I did remain an ex officio member of the NRSC, my
desire to avoid any appearanc-which might raise any question
about my independence led me to suspend my participation in
NRSC activities as of October 6, 1983 (see attachment), and then
to resign from the NRSC on November 14, 1983, never having resumed
participation. Throughout this period, and indeed at all times,
nothing that I did in connection with the NRSC had anything to
doi4th the Evans' campaign or the Washington election.

The Evans campaign was not an event long planned for; it
__ arose following the untimely death of Senator Jackson. Moreover,

in 1983, and prior to the death of Senator Jackson and the subse-
tU% quent appointment of Senator Evans to succeed him, the NRSC had

three meetings which I attended, which meetings, I believe were
the only meetings the NRSC had during the period. I was a
passive participant at these meetings, which themselves had nothing
to do with the Evans campaign, which did not then even exist.
After Senator Jackson's death, I attended no meeting of the
NRSC and do not even know if there were any such meetings.

Obviously, by its exigent nature, the Evans campaign was
not a matter of strategic planning by the NRSC. During my
chairmanship of the NRSC and thereafter, I was not in any position
to know anything about Senator Evans' plans and activities through
the NRSC. Additionally, I did not work through the NRSC to aid
Mr. Evans or do anything to negate my independence or that of the
RNIEC from Senator Evans or his campaign.

This brings me to the final contention of Common Cause,
a contention made without even any pretense that it is based
in fact, that RNIEC obtained information "from or about" the
Evans campaign "through NRSC or elsewhere." Given the flimsi-
ness of this charge, there is little else that need be said
about it but to deny it. I repeat my earlier statement to
the Commission that at no time have I, my staff, or to my
knowledge the RNIEC, ever conferred with Senator Evans, his
agents or his authorized committee, or with any member or
agent of any state or national party committee regarding the
plans, projects or needs of the Evans campaign.

When the unsupportable claims of Common Cause are
stripped away, the Commission is left with nothing more than
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an argument that a committee cannot make an independent
expenditure when it sharesthe same goal -- in this case,
electing Republicans -- as a party committee. The Supreme
Court in Buckley, to say nothing of common sense, puts that
argument to rest. Additionally, the fact that I, or anyone
else, might have been an official or member of a party
committee cannot, as a mere issue of status, vitiate my
ability to act "independently" as to a given campaign. The
determinitive issue, given individual First Amendment rights,
is whether a person in fact acted with independence. In the
case of the Evans campaign, I can say that both the RNIEC
and myself were in fact independent and had no information
of the kind claimed, without any support, by Common Cause.

For these reasons, I respectfully request that the Commission
close this matter after declining to proceed further as to the
complaint.

CD Thank you for your consideration.
V1,S * re y ,Er."

CITY OF WASHINGTON )
) ss

7 DISTRICT OF COLUMBIA)

On this 4th day of January, 1984, personally appeared
before me, a Notary Public in and for said City and District,
John Heinz, who being duly sworn, said that the above letter
was true and correct.

Distary Public
District of Coubi c

My commission expires: IQ I^U E"Vw.0;$my_ I ism



JOHN HEINZ

United States Senate

'October 6, 1983

Honorable Richard L. Lugar
Chairman
National Republican Senatorial Committee
Washington,.D. C. 20510

Dear Sear

As you know, I have agreed to become Chairman
of the Advisory Council of the recently-formed Republican
#National Independent Expenditure Committee ("RNIEC").
The RNIEC is now involved in fund-raising and will,
among other things, make "independent expenditures"
within the meaning of the Federal election laws, in
support of Republican candidates for National office.
Considering the tremendous challenge that the Republican
Party is facing in the upcoming elections, I am committed

MY} to doing everything possible to preserve the Republican
majority in the Senate and in turning the tide in the
House, and that the RNIEC can be a major force in helping

-to achieve these goals.

As you know, I am presently a member of the National
Republican Senatorial Committee ("NRSC"), and have been

0active in NRSC affairs. However, with the recently scheduled

Senatorial primary and special election in the State of
Washington, it is now necessary' that I alter my NRSC role.

In order that I may be involved in the independent
expenditure activities of the RNIEC, it is necessary under
the election laws that I not engage in any discussion or
action in which a candidate, his staff or campaign
committee(s) participate, concerning the plans, conduct
or needs of that candidate or his campaign. The same is
the case for my staff and the officers, directors and staff
of the RNIEC. For this reason, effective immediately, I
suspend myself from all campaign related ctivities per-
taining to the Dan Evans race and shall take a leave of
absence from the NRSC through and including the special
Senatorial election in Washington State to be decided on
November 8. I am advised by counsel, however, that I may

.- ..- L - - 7 - . - . I . - .I*..
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continue to remain active in fundraising activities
for individual Republican candidates and all Party
Committees, specifically inicluding the NRSC. I

therefore intend to remain active, as I have previously,
in all fundraising activities that benefit the NRSC.
I am advised by counsel that I will be free to resume
my role in all NRSC activities subsequent to November 8,
1983.

For your information the RNIEC will make no independent
expenditures in any primary election. However, it will, at
some point in 1984, be necessary for me to suspend my NRSC
campaign involvement in general election campaigns (other
than for fundraising purposes) where there is the pos-
'sibility of RNIEC involvement.

During the period of my leave of absence from the Evans

campaign activities of the NRSC, I shall not engage in any
consultation or communication with the NRSC or its staff,
or with the candidate, his staff or committee, concerning the

plans or activities of the candidate or his campaign. I have

instructed my own staff and the officers, directors and staff
of the RNIEC to act in the same way. Similarly, I request
that the members and staff of the NRSC not engage in any such
discussion with me or these persons during the period of my

leave. I would appreciate your transmitting this request.

Republican success in these 
critical times is

utterly dependent upon the broadest possible participa-
tion of committees such as the RNIEC and NRSC. I am con-
fident that we dan reach our goals.

With best wishes,

S .cerely,

JH/ml /

cc Mitch Daniels K)
Kevin Talley
Rod Smith

OugariRi



FEDERAL ELECTION COMMISSION
WASHINCTON. D.C 20463

December 15, 1983

Carol C. Darr, Esquire
Skadden, Arps, Slate, Meagher

and Floa
919 Eighteenth Street, N.W.
Washington, D.C. 20006

Dear No. Darr:

In your letter of December 13, 1983, you requested a twenty
day extension for both Senator Heinz and the Republican National
Independent Expenditure Committee to respond to NUR 1602. This
extension for both Senator Heinz and the NRIEC is granted. The
responses are now due on January 4, 1984.

n
Sincerely,

Charles N. Steele

qm

s iBY: Kenneth A. GCrolAssociate General Counsel
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NME OF COUNSEL:

ADDRESS:

Carol C. Darr

Skadden, Arpe, Slate, Meagher & Flom

919 l8th 6treet, N.W.
Washington, D.C. 20006

C;,

5
*0 -~

r~t i-'-
A~.

t

TELEPHONE: 463"8700- -

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and

other communications from the Commission and to act on my

behalf before the Commission.

December 15, 1983
Date

NAME:

ADDRESS:

HOME PHONE:

BUSINESS PHONE:

Signatt

Rodney A. Smith

Republican National Independent Expenditure Comm.
5085 Lowell Street, N.W.
Washington, D.C. 20016

362-5994

362-5994

F

0

MUIt 

C



SKDDEN, ARPS, SLATE, MEAG-HE & FLOM
919 18TH STREET. N.W..

WASHINGTON, D.C.. 20006

Robert Peace
General Counsel
Federal Election Commission
1325 K Street
7th Floor
Washington, D.C.

Lft

UW
[]
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(202) 203-3030

SKAooN ARPS, SLATE MEAGHER & FLOM
*1a. EIGHTEENTH STREET, N.W.

WASHINGTON, D.C. 20006

(201) 4036 0700

December 13, 1903

MEW v ~ft
00

am,- sm

us -"

Charles N. Steele
General Counsel
Federal Election Committee
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Steele:

The purpose of this letter is to request a
twenty-day extension in our time to respond to MUR 1602
filed by Common Cause. Senator Heinz has had a death
in his family which has required substantial amounts of
his time to be spent on the west coast. This request
for an extension is made on behalf of Senator Heinz
through his counsel Stuart Gersen, and RNIEC through me.

This is also to inform you that I will be
representing RNIEC in this matter. Thank you for
your consideration of this matter.

Carol C. Darr

vq

/~&J&4.g~.
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RO" e Referen UR 1596
Dan Senate Committee 

r,Dea' ir. Gross: 
co

mel your vemr 15, 1983 letter. c

LnThe Democi Snt~aCongresi lSena'on ampaign committee and the Democratic
Congaessional C' ign Coi s November 7, 1983 letter appears
ndto contain sev L allegsn po ertaining to the "Republican National

nde ndIture teem". According to the Wall Streetc a your letter, Senator John Heinzof Pennsylvania is cha, Of this committee.

C) I have never me o talked with Senator Heinz or to my know-
ledge anyone assoc4 led with his committee. am not awa

V do I have any reasoffo believe t-a o a m re or
Dan Evans senate tbeitee had an ncontYe 8sociated with Theor his cOmmittee.,e 9smhdaycnt with senator Heinz

I hope my reply is sufficient for your purposes.

J. J. 'lmour Tr asurer
JJG:can The D Evans Senate Committee

Paid for by The Dan Evans Senate Committee, Campaign Headquarters: 7th & Union, Seattle, Washington 9810 (206) 624-5200 Republican



EDANEVANS
US. SENATE

6,imn Senate Conmittee
)x 520, Seatde, WA 98111

CERTIFIED MAIL

REIUR RECEIPT REQUESTED

....... 14 YH FEC
-7 IF)1ANT iVERSA R

Kenneth A. Gross
Associate General Counsel
Federal Election Commission
Washington, D.C. 20463

b The Dan Enm Senate Conmiuee. Campaign H1adqua-ten: 7th & Union, Seau, Wahingto 98101 (206)f tepublica
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WASINTON, D.C. 0510

December 5, 1983

3206 Federal Building-
915 Second Avenue
Seattle, WA 98174 -.
206-442-0350

,:.n

Mr. Charles N. Steele
General Counsel
Federal Election Commission

0D Washington, D.C. 20463

Attention: Kenneth A. Gross
Associate General Counsel

V RE: Your File: MUR1596

Dear Mr. Steele:

Thank you for sending me a copy of your November 15letter to Mr. Gilmour, Treasurer of the Dan Evans
Senate Committee. I have requested that Mr. Gilmour
cooperate fully with the Commission in this matter.

Ir I would appreciate being kept advised of developments;
and if I can be of any assistance to you personally,
please let me know.

Daniel J. e

United St es enate

DJE:db

POSTAGE PAID
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Mr. Charles N. Steele
General Counsel
Federal Election Commission
Washington, D.C. 20463



JOHN 0496101W

WASHINGTON, 0. C. 20510

November 29, 1983

Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, Northwest
Washington, D. C. 20463

RE: Matter MUR 1596

Dear Mr. Steele:

This letter is submitted in response to your letter to
me dated November 15, 1983, and signed on your behalf by the
Commission's Associate General Counsel. Thank you for the

N opportunity to address the ill-founded and misleading charge
of the Democratic Senatorial and Congressional Campaign Com-
mittees that either the Republican National Independent Ex-

zr~penditure Committee ("1RNIEC"1) or I somehow acted improperly
in connection with the expenditures made during the recent
senatorial campaign in the State of Washington.

I respectfully suggest to you and the Commission that
this charge is based upon a fundamental and easily demonstrable
factual error and that it is otherwise deficient as a matter of

CD law and fact. At all times, my conduct has been utterly con-
sistent with the requirements of the Federal Election Campaign
Act of 1971. Additionally, to my knowledge and belief, the RNIEC,
which will respond to the Commission separately, has also acted
lawfully and properly in connection with the matter raised. For
these reasons, I ask that the Commission decline to proceed further
as to the instant complaint.

The complaint at issue has as its only "factual" basis
a November 7, 1983, article from the Wall Street Journal. The
Commission has addressed its authority to proceed on such hearsay
complaints, concluding that it could do so under its supervisory
powers (2 U.S.C. §437g(a)(2)). However, sensibly, the Commission
historically has declined to proceed on complaints of this nature
when they are based on nothing more than the reiteration of the
contents of a newspaper article. The present matter amply demon-
strates why this historical view of the Commission should be
continued.

(NOT PRINTED AT GOVERNMENT EXPENSE)
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Contrary to the erroneous statement of the Wall Street
Journal, reiterated as the basis for their complaint by the
Democratic committees, I am not and never have been the Chair-
man of the RNIEC. I am the Chairman of that Committee's
"Advisory Panel," and-that function is precisely what the
title should imply. I have provided general advice and have
been the signatory on RNIEC mailings, but I have never directed
the operations of the RNIEC, made its decisions or controlled
its Chairman or agents. The Democratic committees' charge
is premised upon their false belief that I am the Chairman of
the RNIEC. This error derives from the incorrect Wall Street
Journal article,,and even a cursory investigation by the com-
plainants could have disclosed it. In any event, it is at
least fair to say that with the ultimate recognition of this
compounded error, the stated basis for the charge has been
eliminated and closure of this matter is therefore appropriate.
I think it also important to note, however, that the charge is
otherwise defective as well.

The complainants erroneously suggest that there might be

Er an inherent impropriety when a member of a party committee is
also involved in the activities of an organization making in-,
dependent expenditures. This haphazard assertion is rebutted
by the fact well recognized by the Commission that the first
amendment rights of an independent spender under the Federal
Election Campaign Act of 1971, as that Act has been interpreted
by the Supreme Court in the case of Buckley v. Valeo, may only

C' be vitiated by the independent spender's own act-ons, not his
position. The complainants' charge is especially inappropriate
in my own case.

17 I have been a member of the National Republican Senatorial
Telk Committee ("INRSC"I), although I did resign that post formally

on November 14, 1983. The Commission should be aware of the
Cc. fact that on October 6, 1983, long before the expenditures at

issue here were made and the Wall Street Journal article
written and derivative charge filed, I took a leave of absence
from the NRSC and informed its Chairman of the necessity to
comply with the Federal elections laws by insuring my inde-
pendence from any activity carried on by the NRSC or contact
made with the Evans' campaign. Attached is a copy of my
October 6, 1983, letter to the NRSC Chairman, and I attest
that my staff and I, and to my knowledge and belief the RNIEC,
have fully complied with the statements therein.
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In further point of fact, the Commission should be aware
that mere membership on the NRSC is an ex officio matter.
All elected Republican senators are apponted to one of several
party-related committees, one of which is the NRSC. A member,
however, only has advisory functions. The NRSC Chairman employs
and directs the Committee's staff which in no way reports to the
Committee's members. He also initiates and directs by his sole
discretion its programs and decides the expenditures and
activities on behalf of individual candidates for the committee.
Although I am a past Chairman of the NRSC, I have not held that
post since December, 1980. Obviously, I was not the NRSC's
Chairman at any time material to this case.

In 1983, and prior to the death of Senator Henry Jackson
and the subsequent appointment and candidacy of Senator Dan
Evans to succeed him, the NRSC had three meetings which I at-
tended. My role was entirely an auditory one at these meetings,
which, because of their timing, could have had nothing to do with

tP the Evans campaign, which then did not exist. Since Senator
Jackson's untimely death, I have attended no meeting of the NRSC.
In sum, I was neither "in a position to work through NRSC in
close cooperation with Mr. Evans," as the complainants charge,
nor did I in fact, or did the RNIEC, do anything to vitiate my in-
dependence from Senator Evans or his campaign.

As is my first amendment right, I have urged persons to
contribute to the RNIEC and signed an "electiongram" asking

C the voters of Washington to turn out on behalf of Senator
Dan Evans in his November 1983 election. However, at no time
have I, my staff, or to my knowledge the RNIEC, ever conferred
with Senator Evans, his agents or his authorized committee,
or with any member or agent of any state or national party com-

I' mittee regarding the plans, projects or needs of the Evans'
campaign.

The charge of the Democratic committees is characterized
by its exaggerated and pejorative tone. Such invective is both
unwarranted and inconsistent with the stature and function of
the Federal Election Commission. For present purposes, it is
only necessary for me to restate that the instant charge has
a factually-erroneous basis, and that said charge is otherwise
substantively inaccurate in fact and in law. Accordingly, I
respectfully urge both you and the Commission to close this
matter after declining to proceed further as to the complaint.
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Thank you for your consideration.

CITY OF WASHINGTON

DISTRICT OF COLUMBIA

)) ss

On this 29th day of November, 1983, personally appeared
before me, a Notary Public in and for said City and District,
John Heinz, who being duly sworn said that the above letter
was true and correct.

District of Columbia
My commission expires:

June 30, 1986



United Stat Senate

'October 6, 198 3

Honorable Richard L. Lugar
Chairman
National Republican Senatorial Committee
Washington,,D. C. 20510

Dear Sen uar:

As you know, I have agreed to become Chairman
of the Advisory Council of the recently-formed Republican

.National Independent Expenditure 
Committee ("RNIEC").

The RNIEC is now involved in fund-raising 
and will,

among other things, make ",independent 
expenditures"

within the meaning of the Federal 
election laws, in

support of Republican candidates 
for National office.

n Considering the tremendous challenge 
that the Republican

Party is facing in the upcoming 
elections, I am committed

In to doing everything possible to preserve 
the Republican

majority in the Senate and in turning 
the tide in the

House, and that the RNIEC can be 
a major force in helping

-. to achieve these goals.

As you know, I am presently a 
member of the National

Republican Senatorial Committee 
("NRSC"), and have been

o3 active in NRSC affairs. However, with the recently scheduled

Senatorial primary and special 
election in the State of

C" Washington, it is now necessary' that 
I alter my NRSC role.

In order that I may be involved 
in the independent

expenditure activities of the RNIEC, 
it is necessary under

the election laws that I not engage 
in any discussion or

action in which a candidate, his _staff or campaign

committee(s) participate, concerning 
the plans, conduct

or needs of that candidate 
or his campaign. The same is

the case for my staff and the 
officers, directors and staff

of the RNIEC. For this reason, effective immediately, 
I

suspend myself from all campaign 
related activities per-

taining to the Dan Evans race and shall 
take a leave of

absence from the NRSC through 
and including the special

Senatorial election in Washington State 
to be decided on

November 8. I am advised by counsel, however, 
that I may

I.. -
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continue to remain active in fundraising activities
for individual Republican candidates and *I1 Party
Committees, specifically including the NRSC. I
therefore intend. to remain active, as I have-previously,
in all fundraising activities that benefit the NRSC.

I am advised by counsel that 1 will be free to resume
my role in all NRSC activities subsequent to November 8,1983.

For your information the RNIEC will make no independent

expenditures in any primary election. However, it will, at

some point in 1984, be necessary for me to suspend my NRSC

campaign involvement in general election campaigns (other

than for fundraising purposes) where there is the pos-
'sibility of RNIEC involvement.

During the period of my leave of absence from the Evans

campaign activities of the NRSC, I shall not engage in any

consultation or communication with the NRSC or its staff,

or with the candidate, his staff or committee, concerning the

plans or activities of the candidate or his campaign. I have

instructed my own staff and the officers, directors and staff

of the RNIEC to act in the same way. Similarly, I request

that the members and staff of the NRSC not engage in any such

discussion with me or these persons during the period of my

leave. I would appreciate your transmitting this request.

Republican success in these critical times is

utterly dependent upon the broadest possible participa-
tion of committees such as the RNIEC and NRSC. I am con-
fident that we can reach our goals.

With best wishes,

Socere],

/ \
JH/ml

cc Mitch Daniels YJ
Kevin Talley
Rod Smith



H. JOHN HEINZ III

/ WASHINGTON, D. C. 20510

Charles N. Steele, E-squire
General Counsel
Federal Election Commission

__ 1325 K Street, Northwest
Washington, D. C. 20463



FEDERAL ELECTION COMMISSION -

WASHINGTON, D.C. 20463

December 8, 1983

CERTIFIED-MAIL
RETURN RECEIPT REQUESTED

Dan Evans Senate Committee
John Jones Gilmour, Treasurer
P. 0. Box 520
Seattle, Washington 98111

Re: MUR 1602

Dear Mr. Gilmour:

En This letter is to notify you that on November 22, 1983 the
Federal Election Commission received a complaint which allegesWthat your committee may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint is enclosed. We have numbered this

- matter 14UR 1602. Please refer to this number in all future
correspondence.

o Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against your committee

qW in connection with this matter. Your response must be submitted
C- within 15 days of receipt of this letter. If no response is
C received within 15 days, the Commission may take further action

based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a) (4) (B) and S 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.



Page -2-
Dan Evans Senate Committee

If you have, any questions, please contact Robert Pease,
the staff member assigned to this matter at (202) 523-4529.
For your information, we have attached a brief description of
the Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
Gen 1 Counsel

B nnet G oss

Associate General Counsel

cc: Senator Dan Evans
LM

-• W

P.UNSVS~hhU~ *Vent ~~I~ U P*0 1. ft aw- h loom" J 11

L ~0 ..nm l w ............. ..........
IkDm.C -. TJ
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

December 8, 1983

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

National Republican Senatorial Committee
Bob Perkins, Treasurer
404 C Street, N.E.
Washington, D.C. 20002

Re: MUR 1602

Dear Mr. Perkins:

This letter is to notify you that on November 22, 1983 the
SFederal Election Commission received a complaint which alleges

that your committee may have violated certain sections of theFederal Election Campaign Act of 1971, as amended ("the Act").IV A copy of the complaint is enclosed. We have numbered thismatter MUR 1602. Please refer to this number in all future
-- correspondence.

Under the Act, you have the opportunity to demonstrate, inwriting, that no action should be taken against your committeein connection with this matter. Your response must be submitted
i within 15 days of receipt of this letter. If no response isreceived within 15 days, the Commission may take further action

C based on the available information.

Please submit any factual or legal materials which youbelieve are relevant to the Commission's analysis of this matter.Where appropriate, statements should be submittqd under oath.

This matter will remain confidential in accordance with 2U.S.C. S 437g(a) (4) (B) and S 437g(a) (12) (A) unless you notify theCommission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matterplease advise the Commission by completing the enclosed formstating the name, address and telephone number of such counsel,and a statement authorizing such counsel to receive anynotifications and other communications from the Commission.



Page -2-
Letter to National Republican

Senatorial Committee

If you have any questions, please contact Robert Pease,
the staff member assigned to this matter at (202) 523-4529.
For your information, we have attached a brief description of
the Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
Gentral Counsel

Associate General Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement

- VP



UNITED STATES OF AMERICA
In The

FEDERAL ELECTION COMMISSION

-1D

In the Matter of MUR 1596
di 0

REPUBLICAN NATIONAL
INDEPENDENT EXPENDITURE COMMITTEE

The Republican National Independent Expenditure

Committee responds to the Complaint dated November 7, 1983 filed

by the Democratic Senatorial Campaign Committee and the

Democratic Congressional Campaign Committee, as follows:'1

IMPROPER COMPLAINT

Respondent in filing this response does not waive the

technical deficiencies of the Complaint's allegations.

Respondent submits that this Complaint does not meet the minimum

technical requirements as set forth by the General Counsel and

C reported in the Federal Election Commission, 7 Record No. 4 at 4

(April 1981).

Specifically, the Complaint fails to properly set forth

those matters known to the complainant and those matters based on

information and belief; it fails to identify which of the

potential respondents is accused of violating the Federal

Election Campaign Act; it fails to describe clearly and concisely

1 Senator John Heinz, who was also made a subject of this
Complaint, is responding separately to the Commission.



a violation of the Act or Committee regulationsy and it fails to

indicate that it believes the attached article is true and

correct. Given these patent deficiencies, it is obvious that it

has been made as a publicity-seeking ploy by the complainants.

The complaint is, therefore, unworthy of further attention of

this Commission.

POINT BY POINT RESPONSE

TO COMPLAINANTS' LETTER

1. In response to paragraph 1, respondent denies any

violation of "our election laws", much less a *brazen violation".

W2. In response to paragraph 2, respondent admits making

independent expenditures on behalf of Senator Dan Evans.2

Respondent admits sending "election grams" urging voter support

and turn-out in the November special election. A copy of the
C

election gram which was used is attached hereto as Exhibit A

C (Please note the disclaimer at the bottom thereof). Respondent

Ln specifically denies that the independence of the Committee is a

"sham", as alleged by the complainants.

2 Part of such expenditures were for the so-called "election
gram" and some were used in general fundraising efforts and for
administrative expenses; because of F.E.C. requirements, all are
shown to be involved in the only election in whose behalf the
Committee is acting at this time. In future elections we
anticipate that such expenditures would be apportioned against
the various candidates supported. This procedure is in
accordance with our understanding of F.E.C. record keeping
requirements and usual accounting procedures.
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3. In response to paragraph 3, respondent admits that an

article was published in the Wall Street Journal on November 7,

1983, but denies the accuracy of the headline or the implications

of such article.

4. In response to paragraph 4, respondent admits that

Senator John Heinz is the author of the "election gram" referred

to in Exhibit A, but denies that he is chairman of respondent

committee. The Committee is a non-profit corporation under the

laws of the District of Columbia, the Chairman and Treasurer of

which is Rodney A. Smith. Senator Heinz is Chairman of the

National Advisory Panel of the Committee. In one mailing piece,
LO~

17 Senator Heinz was erroneously designated "National Chairman" of

- the Republican National Independent Expenditure Committee, rather

than National Chairman of the Advisory Committee, but that has

O been his proper designation and role since this Committee was

organized.

C Senator Heinz was also a member of the Republican Senatorial

Committee, but took a leave of absence from this position

effective October 6, 1983 and at no time participated in any

discussion or conference regarding the activities of the N.R.S.C.

in regard to the Dan Evans election. On November 14, 1983,

Senator Heinz formally resigned from the N.R.S.C. In addition,

it acknowledges that Senator Heinz is a former Chairman of the

National Republican Senatorial Committee (January 1979-December

1980). Respondent also admits that Rodney A. Smith is a former
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Treasurer and former Finance Director of the N.R.S.C., but has

not held such position since December, 1982.

5. In response to paragraph 5, respondent particularly

denies the allegation of lack of independence and, to the

contrary,, states that all expenditures have been made with

particular and specific regard to the Federal Election Campaign

Act and, specifically, Part 109 of the F.E.C. Regulations

(Independent Expenditures). The Board of Directors of the

Committee, its chairman, treasurer, secretary, legal counsel all

0signed the certificate attached hereto as Exhibit B prior to any

expenditures on behalf of any candidates. Respondent specific-

ally denies that any direct or indirect communication, consulta-

- tion, cooperation or coordination concerning the Washington

special election with Senator Dan Evans, his committee or his

Cagents. Respondent further denies any such cooperation,

consultation or coordination with any state or national party

committee that was involved in making S441a Md (3) expenditures

in behalf of Senator Dan Evans.

Respondent further points out that there was no nominee for

this office at any time when Mr. Smith was in the employ of the

N.R.S.C. or when Senator Heinz was active on the Committee, and

neither of them could, of course, have been involved in those

capacities with any plans, needs or programs which were developed

at a much later date, when they were no longer in such positions.

Respondent also denies any coordinated spending in behalf of

Senator Evans, or that it intends to make any expenditures in
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cooperation or consultation with other Republican candidates in

1984, as is so groundlessly alleged at the conclusion of the

paragraph. The respondent committee specifically spelled out its

intended actions at the first official meeting of contributors

and potential contributors. See Exhibit C.

6. In response to paragraph 6, respondent denies any plan

or intent to "work in close cooperation and coordination" with

Senator Evans or any other candidate, and specifically and

categorically denies the allegations of the two subparagraphs.

The allegations of these subparagraphs presuppose matters

that are completely untrue. Respondent does not believe that the

N.R.S.C. became an "agent" or *authorized committee" of a

- candidate by the mere fact of making coordinated expenditures and

believes that it would be a strange construction of that section

CY of the Act. The act of authorization of a committee by a

candidate involves specific and legal actions not involved with

party committees. Even assuming this unlikely legal construc-

tion, there has not been any coordination between the respondentIs

and the N.R.S.C., or any other national or state party committee

in regard to the Dan Evans contest (See Exhibit B attached

hereto). No such coordination or consultation has ever been

engaged in, nor will it be in the future.

7. In answer to paragraph 7, respondent denies that the

"presumption" of non-independence applies to the matters involved

here (See MURs 1299, 1252 and 1459).
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8. In answer to paragraph 8, respondent denies any

semokescreen" and "iceberg" and can f ind no reference which

describes these words as legal terms.

9. Respondent denies any disregard of the election laws,

but again says to the contrary, these activities have been

undertaken with care to comply with all provisions of the law and

regulations.

The complainants' attempt to sensationalize this case in the

press grossly violates the spirit of confidentiality contained in

the F.E.C. regulations. In addition, the introduction of

irrelevant inferences about totally unrelated but controversial

cases and committees by complainants is a blatant attempt to

__ raise unjustified prejudice in the mind of the Commission.

10. In answer to the last paragraph of the Complaint, such

0 self-serving pious phrases demand no response and the vague

17 threat of court action should be stricken from this frivolous

C! Complaint. Respondent asserts that this threat is an abuse of

V1 legal process and urge the Commission to reject this apparent

attempt to force respondents to spend donated funds for legal

fees rather than for the political purposes for which such funds

were given.
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WHEREFORE, respondents pray that this Comission close

this matter forthwith and decline to proceed further.

REPUBLICAN .NATIONAL INDEPENDENT
EXPENDITURE COMMITTEE

DISTRICT OF COLUMBIA }
SS

CITY OF WASHINGTON )

On this f#'-day of November, 1983, personally appeared
b~t Rodney A. Smith to me known to be the person who executed the

foregoing instrument, and who declared that he knows the contents
thereof, and that the same was true and correct to his best
knowledge, information and belief, and that he executes this
response as chairman and treasurer of the said Committee.

My Commission Expires:

James F. Schoener
Counsel for Respondent
Miller, Canfield, Paddock and Stone
Suite 300, 2555 M Street, N.W.
Washington, D.C. 20037
(202) 822-9333

b/JFS5
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Dear Friend:

In just a few days a special election is being held
to select Washington States next United States Senator.

And the out of this election may be decided by
only a few votes either way.

That's why, I urge you to take 5 minutes on Tuesday
November 8th to go to the polls and vote for Dan Evans.

I say this because Dan has impeccable credentials
for election to the Senate.

For example, Dan is the only man in the history of
Washington State to be elected to three consecutiveterms as Governor.

And while serving as Governor, Dan Evans proved he
LP was a man of vision and a skillful leader who possessed
Nthe perseverance necessary to turn good ideas into reality.

-- Additionally, Dan Evans has been named one of the
"Ten Best Governors" of this century and on several
occasions considered as a potential vice presidential
nominee.

And during his recent interim appointment to the
U. S. Senate, his intelligence and integrity earned him
the instant respect of his colleagues.

IA Frankly, thousands of concerned citizens outside the
borders of the Evergreen State are as desirous as I am
to see Dan Evans elected to the Senate.

That's why, I thought it appropriate for a Senator
from a distant state to write to you personally to ask you
to please vote for Dan Evans on November 8th.

Ieinz
United Statei enator

1JPennsylvania

Authorized and Paid for by the Republican National Independent Expendiure Committee, Rodney. A. Smith. President.
This piece prepared Independent of and ithout authorization of Dan Evans or his campaign committee.



CERTIFICAT XEWADZNG

I;r  EM2 OF VASNINOTNW SpECIAL ELECTIONFor United States Senate (November, 1983)Republican Nominees Dan Xvans

OX certify £ have not had any contact WithDan Evans, hi caaign commttee or agentsvith regard to the special election get forNovemb0 r 8th, 1983 nor was my. decision to
prove making independent expenditures by

NoA1C in support of Dan Evans made on the
basis of any request or suggestion of thecandidate, his committee or his or their
agents.

I further certify that said independent
expenditures are not being made in
cooperation, consultation, or in concert withthe candidate, his campaign committee or his
or their agents. Neither has any suggestion
or request to make these expenditures been
made to me by any State or National political
party coumittee. Further, I certify that
these expenditures do not involve the
financing of or dissemination, distribution
or republication in whole or in part of anycampaign material prepared by the candidate,
his campaign committee or their agents,*

Ezabt Warren Smith

Dated: 19 Sept 1983



FACVS ASOUT O2 ZUZGT
"AIMING FUNDS P019TE
JZ A NATIONAL ZIDZPNDNNT"X BI+DW1RB COIIT (UIC) +.i

Feoera Bleoction law provides that any organization planning
to make an 'independent expenditure in direct support of a
specific ca gn must do so totally on its own without any
contact vith or enouragement from the campaign to be supported.
To nsure copliance Vit this restriction, the URIC has adopted
the following guidelines:

A. CONTRIBUTION LIMITS AND RESTRICTIONS

1. An individual may give up to $5,000 in each calendar
year to the UNXC. This amount would count against the
individual's $25,000 maximm contribution limit in the
year the money is given.

2. The spouse of the contributor may also give an
N4 additional $5,000 contribution to the RNIC. Such

contribution would count against the giving spousels
$25,000 limit in the year the money is given.

Mf 3. The children of a contributor may also give to the RNIC

if the contribution comes from the child's own funds
and the decision to give is the child's decision.

4. Contributions must be delivered to the treasurer within
10 days of receipt.

5. Contributions cannot be received from foreign
nationals, but 'Green Card" aliens, living and working
in the United States may contribute to the RNIC.

6. Contributions cannot be received from Federal
contractors or persons making a donation in the name of
another person.

7. Contributions cannot be solicited or received on
Federal property; contributions cannot be "earmarked'
for a candidate.

8. Contributions to the RNIC are eligible for the
political tax credit on your I.R.S. Form 1040--up to
$50.00 for a single person, $100.00 on a joint return.

9. Corporate contributions to the RNIC Federal account are
prohibited, but volumtary contributions from a
corporate political action committee are acceptable.

10. "In-kind" contributions from individuals can be
accepted by the RNIC, but anyone wishing to make such a
contribution should check with the treasurer of the
committee.



S.! INDEPENDENT EXPENDITURES ARE- SBUWCT TO SPECIFIC RESTRICTIONS

1. There is absolutely no limit on the amount of money an
independent xpenditure committee can spend in direct
support of a candidate. The MRIC intends to make such
indepedent *xpeditures to insure the election or
re-election of targeted Republican candidates.

2. Any individual can be a voluntary fund raiser for the
RNIC and also act as a voluntary fund raiser for other
political organizations or candidates, including
candidates supported by RNIC.

3. In the course of fundraising (referred to in item #2)
for campaigns targeted by the RNIC, care must be taken
to see that no 'insider informationO about the candidates
strategy, plans, projections or needs is communicated
to any individual having input into RNIC decisions
involving independent expenditures in support of that
campaign.

4. If "insider information' is passed on to any person
involved in the RNIC's expenditure process, such
persons must excuse themselves from all deliberations
concerninigthat candidate' s campaign.

5. Contributors to the RNIC who wish to have input and/or
make suggestions as to how and where RNIC 'independent
expenditures funds* should be committed must forego
active involvement in those campaigns where they want

eto have such input.

6. Subject to the conditions above, individuals may
contribute to the RNIC and to other party committees or
candidate committees including candidates for whom RNIC
makes independent expenditures.

cc 7. The activities and communications involved in fund
raising for RNIC will at all times be kept separate
from any and all RNIC activities involved in making
independent expenditures.

8. Further internal procedures have been established by
the RNIC to maintain its legal status as an independent
expenditure committee. Specifically, professionals
already committed to a candidate will not be retained
by the RNIC to do work in support of that same
candidate.

9. Regulations issued by the Federal Election Commission
prevent the RNIC from the republication of any
candidate's campaign materials.

10. In short, this committee will use caution to follow the
law in order to avoid injuring the very candidates we
want to help.



UNITED STATES OF AMERICA
In The

FEDERAL ELECTION COMMISSION

In the Matter of MUR 1596

REPUBLICAN NATIONAL
INDEPENDENT EXPENDITURE COMMITTEE

Co

The Republican National Independent Expenditure

committee responds to the Complaint dated November 7, 1983 filed

by the Democratic Senatorial Campaign Committee and the

Democratic Congressional Campaign Committee, as follows:

Ln IMPROPER COMPLAINT

117 Respondent in filing this response does not waive the

technical deficiencies of the Complaint's allegations.
t 0%

Respondent submits that this Complaint does not meet the minimum
0 %.
qgr technical requirements as set forth by the General Counsel and

C reported in the Federal Election Commission, 7 Record No. 4 at 4

!1% (April 1981).

Specifically, the Complaint fails to properly set forth

those matters known to the complainant and those matters based on

information and belief; it fails to identify which of the

potential respondents is accused of violating the Federal

Election Campaign Act; it fails to describe clearly and concisely

1 Senator John Heinz, who was also made a subject of this
Complaint, is responding separately to the Commission.



a violation of the Act or Committee regulationsl and it fails to

indicate that it believes the attached article is true and

correct. Given these patent deficiencies, it is obvious that it

has been made as a publicity-seeking ploy by the complainants.

The complaint is, therefore, unworthy of further attention of

this Commission,

POINT BY POINT RESPONSE
TO COMPLAINANTS' LETTER

1. In response to paragraph 1, respondent denies any

violation of "our election laws", much less a."brazen violation".

in 2. In response to paragraph 2, respondent admits making

independent expenditures on behalf of Senator Dan Evans. 2

Respondent admits sending *election grams" urging voter support

and turn-out in the November special election. A copy of the
0

qW election gram which was used is attached hereto as Exhibit A

C' (Please note the disclaimer at the bottom thereof). Respondent

tr specifically denies that the independence of the Committee is a

cr_ "sham", as alleged by the complainants.

2 Part of such expenditures were for the so-called "election
gram" and some were used in general fundraising efforts and for
administrative expenses; because of F.E.C. requirements, all are
shown to be involved in the only election in whose behalf the
Committee is acting at this time. In future elections we
anticipate that such expenditures would be apportioned against
the various candidates supported. This procedure is in
accordance with our understanding of F.E.C. record keeping
requirements and usual accounting procedures.



,~ '~*g~

3. In response to paragraph 3, respondent admits that an

article was published in the Wall Street Journal on November 7,

1983, but denies the accuracy of the headline or the implications

of such article.

4. In response to paragraph 4, respondent admits that

Senator John Heinz is the author of the "election gram" referred

to in Exhibit A, but denies that he is chairman of respondent

committee. The Committee is a non-profit corporation under the

laws of the District of Columbia, the Chairman and Treasurer of
10 which is Rodney A. Smith. Senator Heinz is Chairman of the

K National Advisory Panel of the Committee. in one mailing piece,
LP~

Senator Heinz was erroneously designated "National Chairman' of

the Republican National Independent Expenditure Committee, rather

than National Chairman of the Advisory Committee, but that has

e been his proper designation and role since this Committee was

organized.

C Senator Heinz was also a member of the Republican Senatorial

Committee, but took a leave of absence from this position

effective October 6, 1983 and at no time participated in any

discussion or conference regarding the activities of the N.R.S.C.

in regard to the Dan Evans election. On November 14, 1983,

Senator Heinz formally resigned from the N.R.S.C. In addition,

it acknowledges that Senator Heinz is a former Chairman of the

National Republican Senatorial Committee (January 1979-December

1980). Respondent also admits that Rodney A. Smith is a former
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Treasurer and former Finance Director of the N.R.S.C., but has

not held such position since December, 1982.

5. In response to paragraph 5, respondent particularly

denies the allegation of lack of independence and, to the

contrary, states that all expenditures have been made with

particular and specific regard to the Federal Election Campaign

Act and, specifically, Part 109 of the F.E.C. Regulations

(Independent Expenditures). The Board of Directors of the

Committee, its chairman, treasurer, secretary, legal counsel all

signed the certificate attached hereto as Exhibit B prior to any

expenditures on behalf of any candidates. Respondent specific-
Lfn

ally denies that any direct or indirect communication, consulta-

tion, cooperation or coordination concerning the Washington

special election with Senator Dan Evans, his committee or his

agents. Respondent further denies any such cooperation,

consultation or coordination with any state or national party

committee that was involved in making 5441a (d)(3) expenditures

in behalf of Senator Dan Evans.

Respondent further points out that there was no nominee for

this office at any time when Mr. Smith was in the employ of the

N.R.S.C. or when Senator Heinz was active on the Committee, and

neither of them could, of course, have been involved in those

capacities with any plans, needs or programs which were developed

at a much later date, when they were no longer in such positions.

Respondent also denies any coordinated spending in behalf of

Senator Evans, or that it intends to make any expenditures in
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cooperation or consultation with other Republican candidates in

1984, as is so groundlessly alleged at the conclusion of the

paragraph. The respondent committee specifically spelled out its

intended actions at the first official meeting of contributors

and potential contributors. See Exhibit C.

6. In response to paragraph 6, respondent denies any plan

or intent to "work in close cooperation and coordination" with

Senator Evans or any other candidate, and specifically and

categorically denies the allegations of the two subparagraphs.

V The allegations of these subparagraphs presuppose matters

that are completely untrue. Respondent does not believe that the

%V, N.R.S.C. became an "agent" or *authorized commnittee" of a

candidate by the mere fact of making coordinated expenditures and

believes that it would be a strange construction of that section

of the Act. The act of authorization of a committee by a

candidate involves specific and legal actions not involved with

C ~party committees. Even assuming this unlikely legqal construc-

tion, there has not been any coordination between the respondents

and the NOROSOC., or any other national or state party committee

in regard to the Dan Evans contest (See Exhibit B attached

hereto). No such coordination or consultation has ever been

engaged in, nor will it be in the future.

7. In answer to paragraph 7, respondent denies that the

"peupin of non-independence applies to the matters involved

here (See MURs 1299, 1252 and 1459).
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8. In answer to paragraph 8, respondent denies any

'smokescreen' and *iceberg' and can f ind no reference which
describes these words as legal torus.

9. Respondent denies any disregard of the election laws,
but again says to the contrary,, these activities have been
undertaken with care to Comply with all provisions of the law and

regulations.

The complainants' attempt to sensationalize this case in the
press grossly violates the spirit of confidentiality contained in

the F.E.C. regulations. In addition, the introduction of
irrelevant inferences about totally unrelated but controversial

cases and committees by complainants is a blatant attempt to
raise unjustified prejudice in the mind of the Commission.

10. In answer to the last paragraph of the Complaint, such
C self-serving pious phrases demand no response and the vague

threat of court action should be stricken from this frivolous
C Complaint. Respondent asserts that this threat is an abuse of

c: legal process and urge the Commission to reject this apparent
attempt to force respondents to spend donated funds for legal
fees rather than for the political purposes for which such funds

were given.
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HIEREFORE, respondents pray that this Commission close

this matter forthwith and decline to proceed further.

REPUBLICAN NATIONAL INDEPENDENT
EXPENDITURE COMMITTEE

By

Its Chai n and Treasurer

DISTRICT OF COLUMBIA )
) SS

o CITY OF WASHINGTON )

On this -day of November, 1983, personally appeared
LP Rodney A. Smith to me known to be the person who executed the

foregoing instrument, and who declared that he knows the contents
thereof, and that the same was true and correct to his best

.. knowledge, information and belief, and that he executes this
response as chairman and treasurer of the said Committee.

Notary Pilc

My Commission Expires:

James F. Schoener
Counsel for Respondent
Miller, Canfield, Paddock and Stone
Suite 300, 2555 M Street, N.W.
Washington, D.C. 20037
(202) 822-9333

b/JFS5
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Dear Friend:

In just a few days a qpcial election is being hold
to select Washington States next United States Senator.

And the out of this election may be decided by
only a few votes either way.

That's why, I urge you to take 5 minutes on Tuesday
November 8th to go to the polls and vote for Dan Evans.

I say this because Dan has impeccable credentials
for election to the Senate.

For example* Dan is the only man in the history of
Washington State to be elected to three consecutive
terms as Governor.

And while serving as Governor, Dan Evans proved he
was a man of vision and a skillful leader who possessed
the perseverance necessary to turn good ideas into reality.

-- Additionally, Dan Evans has been named one of the
'"Ten Best Governors" of this century and on several
occasions considered as a potential vice presidential
nominee.

And during his recent interim appointment to the
U. S. Senate, his intelligence and integrity earned him
the instant respect of his colleagues.

Frankly, thousands of concerned citizens outside the
Cborders of the Evergreen State are as desirous as I am

to see Dan Evans elected to the Senate.

That's why, I thought it appropriate for a Senator
from a distant state to write to you personally to ask you
to please vote for Dan Evans on November 8th.

i icerl
3onHeinz

United Stat Kenator
Pennsylvania

Authorized and Paid for by the Republican National Independent Expenditure Committee. Rodney. A. Smith. President.
This piece prepared Independent of and sithout authorization of Dan Evans or his campaign committee.



STADn Io WriM SPBCIAL EL ETION
lor United Sta tAsSnate ( v r, 1983)Neulican Nomine Dan Evans

OX certify 2 have not bad any contact WithDan Rvans, his 2magn omittee or agents
with regard to th special election Set forNovember 8th, 1353 nor was my decision to

rove making Independent expenditures by
1RNIC In support of Dan Evans made on thebasis of any request or suggestion of thecandidate, his committee or his or their

agents.

I further certify that said independent
-expenditures are not being made in

cooperation, consultation, or in concert withthe candidate, his campaign comnittee or hisLPor their agents. Neithar has any suggestionor request to make these expenditures beenmade to me by any State or National politicalparty committee. Further, I certify thatthese expenditures do not involve the
financing of or dissemination, distributionor republication in whole or in part of anycampaign material prepared by the candidate,
his campaign committee or their agents."

cc
Rodney JV Smith

J ames F. Schoener

Dated: 19 Sept 1983
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aenGraL Election law provides that ay organization planning
to make an Inde-e--n exp@nditure in *Lrxot support of a
specific campaign must do so totally on its own without any
contact with or enouragement from the campaign to be supported.
To insure compliance with this restriction,the NIC has adopted
the following guidelines:

A. CONTRIBUTION LIMITS AND RESTRICTIONS

1. An individual may give up to $5,000 in each calendar
year to the MItC. This amount would count against the
individual's $25,000 maximum contribution limit in the
year the mosey is given.

2. The spouse of the contributor may also give an
additional $5.000 contribution to the RNIC. Such
contribution would count against the giving spouse's
$25,000 limit in the year the money is given.

Ln 3. The children of a contributor may also give to the RNIC
Vr if the contribution comes from the child's own funds

and the decision to give Is the child's decision.

4. Contributions must be delivered to the treasurer within
10 days of receipt.

5. Contributions cannot be received from foreign
nationals, but OGreen CardO aliens, living and working
in the United States may contribute to the RNIC.

6. Contributions cannot be received from Federal
contractors or persons making a donation in the name of
another person.

7. Contributions cannot be solicited or received on
Federal propertyl contributions cannot be 'earmarkedO
for a candidate.

8. Contributions to the RNIC are eligible for the
political tax credit on your 1.R.S. -Form 1040--up to
$50.00 for a single person, $100.00 on a joint return.

9. Corporate contributions to the RNIC Federal account are
prohibited, but voluntary contributions from a
corporate political action committee are acceptable.

10. "In-kind' contributions from individuals can be
accepted by the RNIC, but anyone wishing to make such a
contribution should check with the treasurer of the
committee.
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16 There is absoluiely no limit on the amount of money an
independeit eaxpe ture catmittee can spend in direct

suporpt a candidate. The DIC Intends to make suchnd ent nditures to insure the election orre-e-ectin of targeted Republican candidates.

2. Any individual can be a voluntary fund raiser for the
RXIC and also act as a voluntary fund raiser for other
political organizations or candidates, including
candidates supported by RnIC.

3. In the course of fundraising (referred to in item #2)
for campaigns targeted by the URIC, care must be taken
to see that no *insider Information' about the candidates
strategy,pjlas projections or needs is communicated
to any inividual having input into RNIC decisions
involving independent expenditures in support of that
campaign.

4. If sinsider information' is passed on to any personU involved In the RNIC's expenditure process, such
tr persons must excuse themselves from all deliberations

concerniigtat candidate's campaign.

5. Contributors to the RNIC who wish to have input and/or
make suggestions as to how and where RNIC 'independent

t expenditures funds'" should be committed must forego
active involvement in those campaigns where they want
to have such input.

6. Subject to the conditions above, individuals may
contribute to the MRIC and to other party comittees or
candidate committees including candidates for whom RNIC
makes independent expenditures.

7. The activities and communications involved in fund
raising for RMIC will at all times be kept separate
from any and all RMIC activities involved in making
independent expenditures.

S. Further internal procedures have been established by
the RNIC to maintain its legal status as an independent
expenditure committee. Specifically, professionals
already committed to a candidate will not be retained
by the RNIC to do work in support of that same
candidate.

9. Regulations issued by the Federal Election Commission
prevent the RNIC from the republication of any
candidate's campaign materials.

10. In short, this committee will use caution to follow the
law in order to avoid injuring the very candidates we
want to help.
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Dear Mt. Gross:.

_/ 1,0

MY law f irm Ver~ents The EaEas eLo&op4e,a
Was hlitoi Aoup"Iot corporatin &LagMtt Ls o~eJh
James Gilmour * A.., ive you arerate tr .Daael J
Evans has designa TheW bn Evans' Senate C ite as : his prin-~+Coa ,s'i tn

Enclosed you vi 1 f,,04 the origIl 'ae n0. oIY of a Statem," ,t
of Designation of Counsel signed. by John J&P" Gilmour. Please .
acknowledge your receipt on the enclosed copy and return it tome as soon as possible. A self-addressed envelope is also enc1oue8
for your convenience.

Your November 15, 1983 letter was received by The Dan Evans
Committee on Monday, November 21, i83. 4ge ect to have a reply
in the mail to you by Friday, Dec r ,/ 8;. Meanwhile, please
contact me if you have any questio4 c vmt . /

MLV: can
enc.

cc: John James Gilmour

LAW,

"i
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:~:A-,-go- n" November 29, 1983 KUR M
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GARI[ P. GARM ON, -

MAPIm L. VORT*^asG~,ONl KANN ow eS
JoONN K Gam*o JO"" 0. CAR9O0D 410661WIOIA.A NO NCovemAbR 2,1 W. HOSO w N 71

Kenneth A. Gross
Associate General Counsel
Federal Election Commission'
Washington, D.C. 20463

Re: FEC Reference MUR 1596
The Dan Evans Senate Committee
John James Gilmour, Treasurer

Dear Mr. Gross:

My law firm represents The Dan Evans Senate Committee, a
Washington nonprofit corporation, along with its treasurer, John
James Gilmour. As I believe you are aware, Senator Daniel J.
Evans has designated The Dan Evans Senate Committee as his prin-
cipal campaign committee.

Ue
Enclosed you will find the original and one copy of a Statement

of Designation of Counsel signed by John James Gilmour. Please
-- acknowledge your receipt on the enclosed copy and return it to

me as soon as possible. A self-addressed envelope is also enclosed
1 0" for your convenience.

CYour November 15, 1983 letter was received by The Dan Evans
Committee on Monday, November 21, 1983. We expect to have a reply
in the mail to you by Friday, December 2, 1983. Meanwhile, please

C contact me if you have any questions or comments.

Very truly yours,
€

Marlin L. Vortman
MLV: can
enc.

cc: John James Gilmour

I hereby acnkowledge receipt of the original and one copy
of the Statement of Designation of Counsel.

Dated: _A7.. A t
Kenneth A. Gross(/



STATEMENT OF DESIG ATION OF COUNSEL

NAME OF COUNSEL:

ADDRESS:

TELEPHONE:

MARLIN L. VORTMAN, FRED R. BUTTERWORTH, AND
JOHN H. BRIGHT of KELLER, ROHRBACK, WALDO,
HISCOCK, BUTTERWORTH & FARDAL

14th Floor, IBM Building

Seattle, Washington 98101

(206) 623-1900

The above-named individuals are hereby designated as my

counsel and are authorized to receive any notifications and

other communications from the Commission and act on my behalf

before the Commission.

/- z/./3
Date

NAME:

ADDRESS:

HOME PHONE: 2

BUSINESS PHONE: 4

JOHN JAMES GILMO --

JOHN JAMES GILMOUR

026 Butterworth Road
ercer Island, Washington 98040

232-2907

|42-0350

-o

2438D

C.,
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NAME OF COUNSEL:

ADDRESS:

TELEPHONE:

MAT4N L. VORTMAN, FRED R. BUTTERWORTH, AND
JOHN, H. BRIGHT of XELLER, ROHRBACK, WALDO,
U ISCOCK, BUTTERWORTH & FARDAL

14th Floor, IBM Building
Seattle, Washington 98101

(206) 623-1,900

The above-named individuals are hereby designated as my

counsel and are authorized to receive any notifications and

other communications froa the Commission and act on my behalf

before the Commission...

Date

NAME:

ADDRESS:

HOME PHONE:

BUSINESS PHONE:

SignatureJOHN JAMES GILMOU(

JOHN JAMES GILMOUR

5026 Butterworth Road
Mercer Island, Washington 98040

232-2907

442-0350

2438D

C

1-01

c
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5Kenneth A. Gross
Associate General Counsel
Federal Election Commission
Washington, D.C. 20463C
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November 10, 1983

~jP9

Pa3

Re: Republican National Independent
Expenditure Committee (" R.N.I.E.C")

Dear Mr. Pease:

Please take notice that I am the counsel for the R.N.I.E.C.
and Mr. Rodney A. Smith, individually, and as President of the
said committee.

A copy of the designation of counsel signed by Mr. Smith for
the R.N.I.E.C. is enclosed. I thank you for the offer of a
courtesy copy of the recently filed Complaint, but, Mr. Bauer,
the attorney for the Complainant, has already furnished me with a
copy.

This appearance is made without waiver of any of the
deficiencies in the aforesaid Complaint.

Very truly yours,

James F. Schoener

JFS/cb

Robert Pease, Esquire
Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, DC 20463

0 0



TO: Federal Election Commission

FROM: Rodney A. Smith, Chairman
Republican National Independent

Expenditure Committee ("R.N.I.E.C.")

DATE: November 10, 1983

RE: Designation of General Counsel

Take notice that pursuant to action of the Board of

Directors of the R.N.I.E.C., Mr. James F. Schoener of the law

offices of Miller, Canfield, Paddock and Stone, Suite 300, 2555 M

Street, N.W., Washington, D.C., 20037, telephone 202/822-9333,

whas been designated our general counsel to act for the R.N.I.E.C.

and its officers and directors in any and all matters which may

come before the Federal Election Commission. This notice is

continuous and will only be cancelled by a notice similar to this

one filed with the Commission.

Republican National Independent
CExpenditure Committee

Rodney Amith, President
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v FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

November 28, 1983

CERTIFIED MAIL
RETUWN flE REQUESTED

Rodney A. Smith
Treasurer of Republican National

Independent Expenditure Committee
and Finance Director for National
Republican Senatorial Committee

5085 Lowell Street,,N.W.
Washington, D.C. 20016

Dear Mr. Smith:

This letter is to notify you that on November 22, 1983,
the Federal Election Commission received a complaint which

.alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint is enclosed. We have numbered this
matter MUR 1602. Please refer to this number in all future

-_ correspondence.

Under the Act, you have the opportunity to demonstrate, in
V- writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15 days
C of receipt of this letter. If no response is received within

15 days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a) (4) (B) and S 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Robert Pease,
the staff member assigned to this matter, at (202) 523-4529.
For your information, we have attached a brief description of
the Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
Genexl Counsel _

Enclosures:

Complaint
Procedures
Designation of Counsel Statement

L MMIOSVode A.

508 Lmell Street, N.W.

OM diS m ONN1

LO 1.
2.

Tr 3.

l
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

November 28, 1983

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Senator John Hieinz
Chairman of Republican National

Independent Expenditure Committee
and Member of themwNational
Republican Senatorial Committee

'~~5085 Lowell Street, N.W.
SWashington, D.C. 20016

wp Dear Senator Heinz:

This letter is to notify you that on November 22, 1983, the
Federal Election Commission received a complaint which alleges
that you may have violated certain sections of the Federal Election

SCampaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MtJR 1602.

CD Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection

Cwith this matter. Your response must be submitted within 15 days

tp of receipt of this letter. If no response is received within
15 days, the Commission may take further action based on the

cc available information.

Please submit any factual or legal materialb which you believe
are relevant to the Commission' s analysis of this matter. Where
appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a) (4) (B) and S 437g (a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Robert Pease,
the staff member assigned to this matter, at (202) 523-4529.
For your information, we have attached a brief description of
the Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
Geneit Counsel

Enclosures:

1. Complaint
qr 2. Procedures

3. Designation of Counsel Statement

IO
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

November 28, 19-83

CERTIFIED MAIL
RETUR RECEIPT REQUESTED

Republican-National Independent
Expenditure Committee

Rodney A. Smith, Treasurer
5085 Lowell Street, N.W.
Washington, D.C. 2'0016

~'Dear Mr. Smith:

This letter is to notify you that on November 22, 1983, the
wFederal Election Commission received a complaint which alleges

that your committee may have violated certain sections of the
'~Federal Election Campaign Act of 1971, as amended ("the Act"). A

copy of the complaint is enclosed. we have numbered this matter
MUR 1602. Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, -in
0c writing, that no action should be taken against your committee

in connection with this matter. Your response must be
qT submitted within 15 days of receipt of this letter. If no response

C! is received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you believe
cc are relevant to the Commission's analysis of this matter. Where

appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a) (4) (B) and S 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the mat-ter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.
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If yot?.have any questions, please contact Robert Pease,
the staff member assigned to this matter, at (202) 523-4529.
For your information, we have attached a brief description of
the Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
General Counsel

Enclosures:

Complaint
Procedures
Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 2046

November 23, 1983

Roger M4. Witten, Esquire
Wilmer, Cutler & Pickering
1666 K Street, N.W.
Washington, D.C. 20006

Dear Mr. Witten:

This letter is to acknowledge receipt of your complaint,
filed by you as counsel for Cownon Cause, which we received
on November 22, 1983, against the Republican National
Independent Expendilture Coimmittee which alleges violations of
the Federal Election Campaign laws. A staff member has been

0 assigned to analyze your allegations. The respondents will
be notified of this complaint within five days.

M)
You will be notified as soon as the Commuission takes

final action on your complaint. Should you have or receive
- any additional information in this matter, please forward

it to this office. We suggest that this information be sworn
to in the same manner as your original complaint. For your

0 information, we have attached a brief description of the
O Commnission' s procedure for handling complaints. If you have

any questions, please contact Cheryl Thomas at (202) 523-4073.

C Sincerely,

Enclosure



FDR ORE THEFEDERAL EL CTON COMMISSION

I
COMMON CAUSN

2030 N Street, N.W.
Washington, D.C. 20036
(202) 833-1200,

Complainant,

COMPLAINT

REPUBLICAN NATIONAL
INDEPENDENT EXPENDITURE
COMMITTEE,

Respondent.

COMPLAINT OF COMMON CAUSE

1. This complaint charges that the Republican

National Independent Expenditure Committee ("RNIEC")

has violated and is violating the Federal Election

Campaign Act, 2 U.S.C. S 431 et seq., as amended ("FECA").

PARTIES

2. Complainant Common Cause is a nonprofit

membership organization organized under the laws of the

C

-' "



District of Columbia*- It-has pproximately 250,000

dues-paying members in the' fifty states and the District

of Columbia. Common Cause is organized to promote,

on a nonpartisan basis, its members' interest in

social welfare, civic betterment, and social improvement.

Conghon Cause seeks to achieve these objectives by making

government more responsive to the needs and demands of

the citizens through reform of the electoral process.

3. Respondent RNIEC registered with the Federal

Election Commission ("FECO) as a multicandidate political
committee on March 16, 1983. The Wall Street Journal

(Nov. 7, 1983, p. 27) (Attachment 1) reported that RNIEC

__ was organized by Senator John Heinz.

Vr APPLICABLE STATUTES AND REGULATIONS

4. The FECA provides that political committees

established and maintained by a national political party

may spend up to two cents per voter in each Senate race.

2 U.S.C. S 441a(d) (3) (A) (i).

5. The FECA provides that a nonparty

multicandidate committee may contribute up to $5,000

per election to a candidate, 2 U.S.C. 5 441a(a) (2) (A), and up to



$15,000 per calendar year to committees established and

maintained by a national politcal party, 2 U.S.c. 5 441a

(a) (2) (B). Nonparty multicandidate committees may make
unlimited expenditures expressly advocating the election or

defeat of a clearly identified candidate (except a

..publicly funded candidate for President in the general

election), as long as those expenditures are "independent."

See 2 U.S.C. SS 431(17) and 441a(a) (7) (B).

N4 6. The FEC's regulations provide that:

OD "All committees . . . established, financed,
maintained, or controlled by the same
person, or group of persons . . . are

1317 affiliated." 11 C.F.R. S 100.5(g) (2).

-- GROUNDS FOR COMPLAINT

1^ 7. The National Republican Senatorial Committee

("NRSC") operates as a political committee established and

maintained by a national political party, the Republican

Party. NRSC makes expenditures on behalf of Republican

SSenatorial candidates and coordinates the official

Republican Party campaign efforts in that regard.

NRSC is permitted to spend up to two cents per voter in

each Senate race. 2 U.S.C. S 441a(d) (3) (A)(i).

8. Until recently, thirteen Republican Senators,

including Senator Heinz, were members of NRSC. Senator Heinz



had once been NRSC' s chairman. According to he

Wabn hntoz Pot ( vv 16, 1983, p. A2) (Attachment 2),

Sen 1Heinz resigned from NRSC on November 15, 1983.

9. 0ring 1983 -- before Senator Heinz

resigned, NRSC spent $260,000, the maximum amount
allowed under the FECA, to support the election campaign

of Senator Evans, the Republican Senatorial candidate in

Washington.

10. According to the Wall Street Journal,
Senator Heinz organized RNIEC while he was serving

Vas a member of NRSC. RNIEC's objective is to increase
" the amount of organized Republican financial support for

Republican candidates. The Wall Street Journal reports

that RNIEC intends to raise $1,000,000 - $2,000,000

e to further that goal.

11. RNIEC and NRSC have key personnel in
cc common. Until November 15, Senator Heinz was both the

leader of RNIEC and a key member of NRSC. Rodney A. Smith

is Treasurer of RNIEC, and according to the Wall Street

Journal, its "principal strategist." Until December 1982,



mi. Smth. was the Treasurer and Finance Director of NRSC.

According to the: Washgton ftst, Lawrence C. McCarthy is now*

on RNIEC's board and was NISC s "communications director."

12. RNIBC :a4d NRSC have used the same vendors.

RNIUC's October 25, 1983 report discloses disbursements to

Miller, Canfield, Paddock a Stone for legal services;

AAA-American Public Issues Lists for list rentals; and

Lynda E. Clancy for consulting services. All three

performed services for NRSC over the past few months.

Clancy a former employee of NRSC, is listed on

NRSC's April, May and June reports. AAA-American

Public Issues Lists and Miller, Canfield appear oil

NRSC's July report.
V-

13. According to the Washington Post, there

is a significant overlap among the donors to RNIEC and

NRSC, which gives rise to the possibility that RNIEC used

an NRSC contributor list or other information derived from NRSC.

Of the first 42 contributors to RNIEC, 32 had given to

NRSC. The Washington Post reports that "sources

in the GOP Senate leadership said that in a longer

period, the overlap reaches 90 percent."

14. RNIEC and NRSC both made expenditures

during 1983 to support the candidacy of Senator Daniel

Evans, the Republican Senatorial candidate in Washington.
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NRSC spent its iit under the FECA of $260,000.

According to the Wall street Journal, RNIEC then spent

an additional $185,000 to support Senator Evans. According

to the Wall Street Journal, Senator Heinz was a member of

both NRSC and RNIEC during this time period, although

Senator Heinz is said to have temporarily "suspended" his

NRSC activities. On information and belief, Senator

Heinz had actual knowledge of NRSC's campaign plans for

and activities on behalf of Senator Evans. On information

and belief, RNIEC, through NRSC or other channels, may

also have had actual knowledge of Senator Evans' campaign

dow plans and activities and those of Senator Evans' authorized

committees and/or agents.

15. RNIEC's activities represent an effort

Un to undermine the FECA's contribution and spending limits,

cc particularly those established in 2 U.S.C. SS 441a(a)(2)

(a), 441a(a) (2) (b), and 441a(d)(3)(A)(i). If party officials

who are members or staffers of official party committees

such as NRSC can form so-called "independent" committees

like RNIEC and cause them to make unlimited expenditures to

support the party's candidate in a Senate race, then these

FECA limits will effectively be nullified. Accordingly,

the FEC should conclude that:
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(a), AMRC like NRSCO is itself a political

committee established and maintained by a national political

party. RNIEC was organized by key Republican Party officials.

RNIEC's goal is to -elect Republican candidates. RNIEC uses

the words "Republican National" in its name. RNIEC uses

vendors that the official Republican Party committees use.

RNIEC raises money from the same donors as the official

Republican Party committees, perhaps using the same

fundraising list. And RNIEC has made and will make

campaign expenditures in the same way and for the same

purpose as NRSC. Because RNIEC is, therefore, a political

committee established and maintained by the national

" Republican Party, RNIEC's expenditures during the recent

election in Washington violated the spending limits imposed

by 2 U.S.C. 5441a(d) (3) (A) (i), because the total amount

spent by NRSC and RNIEC together exceeded that limit.

(b) Even if RNIEC is not itself a political

committee established and maintained by the national Republican

Party, RNIEC is an affiliate of NRSC. See 11 C.F.R.

S 100.5(g)(2). Accordingly, RNIEC's expenditures during

the recent election in Washington violated 2 U.S.C. 5 441a

(d) (3) (A) (i} .

(c) Even if RNIEC is not itself a political

committee established and maintained by the national Republican

Party, RNIEC has impermissibly coordinated and does coordinate

its activities with, and has acted in concert with and
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does act in concert with, NRlSC. RNIXC and NRSC are so

inseparably intertwined that their campaigns for the same

Republican Senatorial candidates simply cannot be deemed

independent of each other. Because RNIEC's campaign

expenditures in Washington were not totally independent

of NRSC's, RNEC's expenditures should be treated as:

(i) expenditures by NRSC, in which event the limit in

2 U.S.C. S 44la(d) (3) (A) (i) was violated; and/or

(ii) contributions to NRSC, in which event 2 U.S.C.

S 441a(a) (2) (b) was violated.

(d) RNIEC's expenditures on behalf of Senator

Evans were not totally independent of Senator Evans'

campaign. RNIEC obtained information from or about

the Evans campaign through NRSC or elsewhere and thereby

coordinated its expenditures with Senator Evans' campaign

efforts. Therefore, RNIEC's expenditures in Washington were

contributions to Senator Evans' campaign which violated

the FECA because they exceeded the $5,000 limit imposed

by 2 U.S.C 5 441a(a) (2) (A).
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RELIEF

16. CoMMon Cause respectfully urges the FEC

to conduct a prompt and thorough investigation into the

allegatina in this Complaint. The limited information

publicly available today raises a sufficient likelihood

Of FECA violations that the FEC should conclude that it

has reason to believe that violations of the FECA have

occurred or are occurring. We urge the FEC to issue

subpoenas, take depositions, and pursue by other

Cappropriate means the discovery needed to inquire into the

facts surrounding the respondent's operations and

activities. If the FEC is to fulfill its mission to ensure

compliance with the FEC, it must expeditiously resolve the

issues raised by RNIEC's activities, before the 1984 election

campaign begins in earnest.

Of Counsel: Respectfully submitted,
Ellen G. Block
Common Cause
2030 M Street, N.W. 14t
Washington, D.C. 20036
(202) 833-1200 Roger M. Witten

November 22, 1983 Wilmer, Cutler & Pickering
1666 K Street, N.W.
Washington, D.C. 20006
(202) 872-6000

Counsel for Common Cause
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VERIFICATIgH

The undersigned Counsel for complainant Common

Cause swears that the statements in this complaint are based

on the sources indicated, and, as such, are true and correct

to the best of his information and belief.

Roger N. Witten

Subscrk.4e and sworn before
me thiq day of November,

V1983.

Notary Public 7 /
My Commission Expires:z _._ _ _ . ___

cr



roup Formed by Sen. HeinAims to Pqur
[oney Into GOP Races, Exceeding Limit.

. By BuOaw JACIM
iluRIIpuer4d IT&Waaj . Smmuwl Jounsa.

WASHINGTON - Despite objections by
op le rs. Sen. John Heinz has. quietly

up a' oup that aims to pour millions of
,.lars more into House and Senate races

is legally allowed.
yivania senator hasn't made

4y Pwc announcement about his new
pui an National Independent Expendi-

re Collhiitee." But the organization al-
x..dy has flooded Washington state with
.xcCtlOfl'anis." at a cost of $185.000. urg-
,party faithful to turn out for tomorrow's.,calltctuon. That spending is in addition
,ti legal maximum of S2M0.000 spent by

e Navpal Republican Senatorial Commit-
-. a regular party organization.
ThCe.w committee's treasurer, Rodney
Si't.M' said the organization was formed

C L,'he law puts caps on what parties
,. 4d i. In certain races we feel addi.

Mnpi ised Funds:

tional finda.ed to be spent." Scexra
spenfn . he said, Is legl became the new
fund operates independently of the party or
the candidate's own campaign organiza-
tion. .

But some GOP leaders fear that Sen.
Heinz is on -shaky lega ground; "If John
Heinz were not a U.L Senator. we in Repub-
lican Party politics would probably file a
complaint with de Federal Blection .Com-
mission," said one GOP official, who asked
not to be named.

Sen. Heinz went aead with the commit-
tee despite objections by Sel. Richard L-.
gar of Indiana, head of the GOP senatorial

I I I I

campdig convaitee, and by Sen. Paul Lax-
alt of Nevadaf generallchairman of th .
puf ica ,arty, according to Code
speo . for Sen. Lugar's panel."

See.Hdessadministratie atatA.
Kevin Talley. sahl Sens. Uaga and lo*alt
had "gven the wahead" to the new panel,
but the spo-eswoman for the P senatorial
campaign commiztee said the opposite was
so. "Lugr and Laxalt strongly disagreed,"
she said. nother GOP official concurred.
"Heinz Is off the reservation." li said. ask-
hug int Io be named.

Party leaders fear the Hainz panel isn't
legally Independent of the limits on spending
by the regular GOP senatorial cemmittee.
For oe thing. Sen. Heinz Is a member of
the senatorial panel, and a former chair-
man. Also; Mr. Smith. the Heinz panel's
treasurer and principal strategist, was until
December the treasurer Pod finance direc-

tor of the.GOP senatorial committee.
SeL. Helin's aide said the senator tempo.

readly has suspended his activities as a
member of the GOP senatorial committee.
But he said Sen. Heinz hasn't resigned and
Intends to reume active participation some-
time after tomorrow's special election in
Washington state.

Meanwhile. Sen. Heinz has mailed hun-
dreds of thousands of "electiongrams" urg-
Ing registered Republicans In the state of
Washington to vote tomorrow for Sen. Dan,
Evans, who is seeking to hold onto the seat
to which he was appointed after the death of
Sen. Henry Jacksoni a Democrat.

A spokesman for Democratic Rep. Mike
Lowry. who also is seeking the Senate seat,
said he- had seen mailings from the Heinz,
group, but didn't know much about It.

That isn't surprising. Sen. Heinz deliber-
ately delayed public announcement of the
organization, according -to the treasurer,

Mr. Smith. "We didn't want to Interfere out
there," he said.
Mr. Talley. oa the other hand, bamed

"scheduling difficulties" for the delay.
Counting the $185.000 Heinz money, the

roughly St. nillion in campaign spending
for Sen. lvans so far is double the 44.000
for Rep. Lowry. $till. it is unclear whether
the Heinz group's spending will have much
effect on tomorrow's balloting. The Lowry
spokesman said (hat both candidates al-
ready had received ample publicity, and
that "we're spending all we can spend" on
advertising%

Organizers said that the Heinz group ex-
pects to raise at least S1 million to 32.million
during the 1984 campaigns, and will try for
even more. Eventually it will try to tap drO
donors through mass-mail solicitations, but
Initial funds were raised from a few oilmen,
executives, lawyers, doctors, bankers and
others,. .II

THE WALL VSRUM JC
Manda)o Nweebwr 7.

Foodarama

By Interstate Prope:
WASHINTO - Intent..

Inc. said it raised its ttake
Supermarkets me. to 7.5r. co
outstanding from -6V%.

In a filing with tMe Secu
change Commissim Intersta,:.
Clifton, N.J.-baed general p.
manly In the real-eUte bu -
holds 104.100 Poodarama s. i.
14.MM0 purchased Sept. 20 thre.
SL.25 to $10 each on the ope

Attorneys for Interstate
chase was an Investment. At
31-store supermarket chain .
hold. N.J.. Joseph Trdo0. vic,.
nance. said he sees "aoan ,
ins. the purchase.

I . I

T

0 , 0

I .
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At_. l.o TI WA IGTONQuis GOP Panel Amidst
" ' "* " .. .. . - - : *:"" ..-P Ii,

Si.WnHqhs (RPAL) abpty Mt*ite1 provi&* 1 UM Sae" ieewoftt i~ ftqiullca Sea4ilCmrefre a similar funcio for t NRSCn.tte (NM yestday amid asi .. An hIie t committee must have obitter c over the citiefus of a separate .. anectiom with other committeek such a thed.raIsing comltftes the Repubica Na. N=SC under Federal Election ommissio-.tinalIndeendet Expenditommittee. - . r tions, or the legitimacy of contributions
The dispute has boled over into theats of from the Helm committee and from theJt within normly uified GOP rank NRSC legally are jeopardized.! *mein hand&R vered li& rumgnation l Th second count inolves suggestions that

Wbefre a acted m by the Senat Re" the mmittee used NW lift of mjor
"4-bican Caucus to force him off the Nit= donos. Of the first 42 contributor-the first
.OfI have elected to s myself from the Sk pag -to the Heinz committee with 1981.
- Rtio Republic Senatorial Ckmittee by ,82 donmrs to the NRSC, 32 gave $0 or more
.jVuin fkom* ItsmembenbpW Heinz said in to thme NRSCv or an overlap of just over 75 per.
tihe letter to Sei James A. Mc {k= (R-Idao, cenL Surces m the GOP Senate leadership

meharman of theGOP caucus.
SThe NRSC is the pricpal Republican DA T TV A-raisin arm for OP Senate candidate.
permitted under federal law to channel fro"

,07,000 to $1.4 million in direct contribution said that in a longer period, the overlapand other formsr support into Senate ras, reacies 90 percent. -."wpenamng on the sWe of the dtate- It is chaired:: : ,,-, , ..; -,.- ...,..
b Sen.dicgnhard G. ftLugar (R-Iairnd,' Smit, in a-brief interview, denied using

~r~e. Rchar G.Luga (RInd.. NSC lists for the Heinz committee. aWhen.'had te begining of this month, Heinz, who ever you are in fund-raising, me or anybody.
dbeen chairman of the NSC in 1979 and will tell you that the people who support onet1180, emerged as advisory committee chairman 'committee' suppirt a lot of committees,' he

* the hybrid Republican National Indepen.* saida~~agent Expenditure Committee. In a report to- Sourcis'said the NRSO s considering filing
,the Federal Election Commission, th "ide- .. suit against Smith on the claim that NRSCpendent' committee claimedto have financed lists were used by the Heinz committee, but$185,000 in mailings and telegrams in support there is strong pressure to avoid a legal conflictqf Daniel J. Evans, a Washington Republican between Republicans. "
who has just won an open Senate seat that he "" " ' "
had filled temporarily by appointment. "

The disclosure provoked protests not only
among Democrats, who filed a complaint with
the Federal Election Commision, but also
from officiah of the NRSC, who see the new
Heinz committee as a threat on two fronts.

On the first count, NRSC officials essential.
ly agree with the Democratic complaint that
the Heinz committee is subject to charges that
it is not independent of the NRSC. Republican
sources pointed out that the director of the
Heinz committee, Rodney A. Smith, is the for.
mer finance director of the NRSC, that Law.
rence C. McCarthy, former communications di.
rector of the NRSC, is on the Heinz committee
board, and that legal unsL to the Heint

- , " -.. I.l .
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FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

November 15t 1983

Martin D. Franks
Executive Director
Democratic Congressional

campaign commuittee
400 No. Capitol street, N.W.
Suite 319
Washington, D.C. 20001

Dear Mr. Franks:

This letter is to acknowledge receipt of your complaint
14 which we received on November 8, 1983, against the Republican

National Independent Expenditure Committee, which alleges
violations of the Federal Election Campaign laws. A staff
member has been assigned to analyze your allegations. The
respondents will be notified of this complaint within five days.

You will be notified as soon as the Commission takes
- final action on your complaint. Should you have or receive

any additional information in this matter, please forward it
to this office. We suggest that this information be sworn to

o in the same manner as.your original complaint. For your
information, we have attached a brief description of the

V Commission's procedure for handling complaints. If you have
C! any questions, please contact Cheryl Thomas at (202) 523-4073.

Sincerely,

Charles N. Steele

Gen Co

B Kenneth A. G oss

Associate General Counsel

Enclosure

cc: Mr. J. Brian Atwood



FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

November 15, 1983

J. Brian Atwood
Executive Director
Democratic Senatorial
Campaign Committee

.400 No. Capitol Street, N.W.
Suite 319
Washington,D.C. 20001

Dear Mr. Atwood:

This letter is to acknowledge receipt of your complaint
which we received on November 8, 1983, against the Republican

V National Independent Expenditure Committee, which alleges
violations of the Federal Election Campaign laws. A staff
member has been assigned to analyze your allegations. The
respondents will be notified of this complaint within five days.

You will be notified as soon as the Commission takes
final action on your complaint. Should you have or receive

- any additional information in this matter, please forward it
to this office. We suggest that this information be sworn to
in the same manner as your original complaint. For your

D information, we have attached a brief description of the
Commission's procedure for handling complaints. If you have
any questions, please contact Cheryl Thomas at (202) 523-4073.

Sincerely,

Charles N. Steele

By enneth A. Gros
Associate Gene al Counsel

Enclosure

cc: Martin D. Franks
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FEDERAL ELECTION COMMISSION
WASHINGTOND.C. 20463

November 15, 1983

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Dan Evans Senate Committee
John Jones Gilmour, Treasurer
P. 0. Box 520
Seattle, Washington 98111

Dear Mr. Gilmour:

This letter is to notify you that on November 8, 1983,
the Federal Election Commission received a complaint which
alleges that your committee may have violated certain sections

"fl of the Federal Election Campaign Act of 1971, as amended ("the
Act"). A copy of the complaint is enclosed. We have numbered
this matter MUR 1596. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against your committee

-- in connection with this matter. Your response must be
submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2

c ¢ U.S.C. S 437g(a) (4) (B) and S 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Robert Pease,
the staff member assigned to this matter at (202) 523-4529.
For your information, we have attached a brief description of
the Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
GenerfilCounsel

cc: Senator Dan Evans

Enclosures:

Complaint
Procedures
Designation of Counsel

PEASE - 14UR 1596

Statem



FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

November 15, 1983

CERTIFIED M&IL
RETUR~N RZ1CEIPT REQUESTED

Republican National Independent
Expenditure Committee

Rodney A. Smith, Treasurer
5085 Lowell Street, N.W.
Washington, D.C. 20016

Dear Mr. Smith:

This letter is to notify you that on November 8, 1983,
the Federal Election Commission received a complaint which
alleges that your committee may have violated certain sections
of the Federal Election Campaign Act of 1971, as amended ("the

4 Act"). A copy of the complaint is enclosed, we have numbered
this matter MUR 1596. Please refer to this number in all future

*7 correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against your committee
in connection with this matter. Your response must be

c submitted within 15 days of receipt of this letter. If no
response is received within 15 days, the Commission may take
further action based on the available information.

CPlease, submit any factual or legal materials which you

believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a) (4) (B) and S 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.
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If you have any questions, please contact Robert Pease,
the staff member assigned to this matter at (202) 523-4529.
For your information, we have attached a brief description of
the Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
Genelk-Counsel

Associate General Counsel

Enclosures:

Complaint
Procedures
Designation of Counsel Statement

I 0

m



FEDERAL ELECTION COMMISSION.
WASHINGTON.D.C. 20463

-November 15, 1983

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Senator John Heinz
Chairman of Republican National

Independent Expenditure Committee
and Member of the National
Republican Senatorial Committee

5085 Lowell Street, N.W.
Washington, D.C. 20016

Dear Senator Heinz:

This letter is to notify you that on November 8, 1983,
the Federal Election Commission received a-complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act").
A copy of the complaint is enclosed. We have numbered this
matter MUR 1596. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate, in
o writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15 days
of receipt of this letter. If no response is received within
15 days, the Commission may take further action based on the

Cavailable information.

Please submit any factual or legal materials which you
cbelieve are relevant to the Commission's analysis of this matter.

Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C.. S 437g(a) (4) (B) and S 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any
notifications and other communications from the Commission.
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'If yow have any nqestons, please contact Robert Pease,
tht staff jwubr assigned t.bis.matter at (202) 523-4529.

For your informition, we Aveattached a brief description of
the Commission's procedur .for h ling complaints.

Sincerely,

Charles N. Steele
"AoenerCounsel

Enclosures:

0 1. Complaint
, 2. Procedures

3. Designation of Counsel Statement
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FEDERAL ELECTION COMMISSION
WASHINCTON.D.C. 20463

November 15, 1983

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Rodney A. Smith
Treasurer of Republican National

Independent Expenditure Committee
and Finance Director for National
Republican Senatorial Committee

5085 Lowell Street, N.W.
Washington, D.C. 20016

Dear Mr. Smith:

This letter is to notify you that on November 8, 1983,
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act").

A copy of the complaint is enclosed. we have numbered this
matter MUR 1596. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate, in

writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15 days

of receipt of this letter. If no response is received within

15 days, the Commission may take further action based on the

available information.

Please submit any factual or legal materials which you

believe are relevant to the Commission's analysis of this matter.

Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2

U.S.C. S 437g(a) (4) (B) and S 437g(a) (12(A) unless you notify the

Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in 
this matter j

please advise the Commission by completing the enclosed form

stating the name,- address and telephone number of such counsel,

and a statement authorizing such counsel to receive any

notifications and other communications from the Commission.



*FEDERAL ELECTION COMMISSION
WASHINGTON.D.C. 20463

November 15, 1983

CERTIFIED XAIL
RETURN RECIff'. QUESTED

Rodney A. Smith
Treasurer of Republican National

Independent Expenditure Committee
and Finance Director for National
Republican Senatorial Committee

5085 Lowell Street, N.W.
Washington, D.C. 20016

Dear Mr. Smith:

This letter is to notify you that on November 8, 1983,
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the

Federal Election Campaign Act of 1971, as amended ("the Act").
WA copy of the complaint is enclosed. We have numbered this

matter MUR 1596. Please refer to this number in all future
correspondence.

t Under the Act, you have the opportunity to demonstrate, in

o writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15 days

%mr of receipt of this letter. If no response is received within

15 days, the Commission may take further action based on the

Cavailable information.

Please submit any factual or legal materials which you

believe are relevant to the Commission's analysis of this matter.

Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2

U.S.C. S 437g(a) (4) (B) and S 437g(a) (12(A) unless you notify the

Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter

please advise the Commission by completing the enclosed form

stating the name, address and telephone number of such counsel,

and a statement authorizing such counsel to receive any

notifications and other communications from the Commission.
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If you have any questions, please contact Robert Pease,
the staff member assigned to this matter at (202) 523-4529.
For your information, we have attached a brief description of
the Commission's procedure for handling complaints.

Sincerely,

Char1gs N. Steele
Generl&.ounseI .

Associate General Counsel

Enclosures:

Complaint
Procedures
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DU4ocRATic sEWATORIAL CAMPAIGN COMMITTEE
lmoCitoC CO. GESSIONAL CAMPAIGN COMMITTEE

400 No. Capitol Street, N.W.
Suite 319

Washington, D.C. 20001

November 7, 1983 Ti

Federal Election Commission "-
1325 K Street, N.W. c .

Washington, D.C. 20463

Dear Sirs/Madams:

The increasingly brazen violation of our election laws
under the guise of "independent" spending has come to a head in
Washington State in the current special election to the United
States Senate. The Democratic Senatorial Campaign Committee
(ODSCCO) and the Democratic Conqressional Campaiqn Committee
(ODCCC) demand through this Complaint that the Commission turn
its immediate and urgent attention to this most recent and
outlandish violation.

Specifically, the Republican candidate in the Washington
State special election, Mr. Dan Evans, has received support in

0the form of bogus "independent" spending from a new political

comsittee self-styled the "Republican National Independent
Expenditure Committee" (the "Committee*). To date, this

CCommittee has lavished $185,000 on "electiongrams" urging voter
support for Mr. Evans. The independence of this Committee is,
however, a sham.

The Commission is referred to an article appearing in the
Wall Street Journal today, November 7, 1983, which calls
attention to this travesty on the nation's campaign finance
scheme. The headline makes its point simply:

GROUP FORMED BY SENATOR HEINZ AIMS TO POUR
MONEY INTO GOP RACES, EXCEEDING LIMIT

As the article points out, the Committee's chairman is

Senator John Heirz, who is currently a member of the National



Federal Election Commission
November 7, 1983
Page 2 A

Republican Senatorial Committee ("NRSC"), which is charqed by
the national Republican party with primary responsibility for
financially supporting Republican candidates for the united
States Senate. Senator Heinz, who has chaired the NRSC, has a
significant and visible position in NRSC's membership.
Moreover, the Committee's treasurer is Rodney A. Smith, who (in
the words of the article) "was until December the treasurer and
finance director of the GOP senatorial committee."

The independence claimed by Senator Heinz Mr. Smith and
their Committee, could hardly be less credible. The NRSC has
operated, and will continue to operate, as the principal arm of
the Republican party supporting its Republican Senate
candidates, including Mr. Evans. Moreover, under the
"coordinated spending" provisions of the FECA, 2 U.S.C.
S 441a(d)(3), the NRSC has the authority to make expenditures,

CO up to Ntwo cents multiplied by the voting age population of
this state" on behalf of its Republican candidates, in full
coordination and consultation with those candidates. This

IT coordinated spending has been made on behalf of Mr. Evans with
his full cooperation and consent in Washington State, and it

-- will be deployed to the benefit of other Republican candidates
in 1984, as it was in 1982 and 1980.tr

Senator Heinz, Mr. Smith and their Committee are plainly in
a position to work through NRSC in close cooperation and
coordination with Mr. Evans--on whose behalf they allegedly
spend "independently." Without one additional shred of

Cevidence, beyond what is reported in the Journal article,
Commission regulations already operate to establish a legal
presumption that the Committee's spending is not independent.
11 C.F.R. 55 109.1(b) (4) (i) (A), (B). That pre-sumption clearly
operates here to defeat decisively any claimed "independence"
by Mr. Heinz, Mr. Smith, and their Committee. The Commission
is urged to note the following:

First, it appears obvious that, under Commission
regulations, any spending by the Committee is "based on
information about the candidate's (Mr. Evans) plans, projects
or needs provided [to the Committee] . . by the candidate's
agents . . . . 11 C.F.R. S 109.1(b) (4) (i) (A). The NRSC
functions as an "acent" of Mr. Evans and his principal campaign
committee, by operation of the "coordinated expenditure"
provision of the FECA. 11 C.F.R. 5 109.1(b)(5).

Second, any expenditure by the Committee appears most
likely to have been made "by or through [a] person who is, or
has been . . . receiving any form of compensation or
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Page 3

reimbursement from . . . the candidate's. . . agent . • .
Senator Heinz is a member of NRSC, whose duties on behalf of
the Committee no doubt result in expenses which are reimbursed
by that committee.

Accordingly, the legal presumption of non-independence
under Commission regulations clearly applies here to contradict
the claims of "independence" made by this new committee and its
officers.

This is only the tip of the iceberg. A full investigation
is needed. The Journal's report of NRSC's "objections' to
Mr. Heinz's activities only fuels our concern: these
"objectionsw represent no more than a smokescreen, a classic
case of "thou protesteth too muchw.

In evidence here is the same systematic disregard of our
election laws, through the device of independent spending,
which has been characteristic of organizations like the
National Conservative Political Action Committee and its
traditional Republican allies.

No legal remedy, of course, is now practically available to
the Democratic party and its candidate in Washington State, the
day before the special election. The party will, however,
commit itself to the vigorous pursuit of these violations,
which must begin with the Commission's own enforcement
procedures but may well end in the courts.

Subscribed and sworn
to before me this 7th
day of November, 1983.

/J ~ ,O ar Publ'-i-c

'My Comrnssion Lxpircs Janury- 1, 1987

/peg

Respectfully submitted,

J (~raAwood.
Executive Director
Democratic Senatorial
Campaign Committee

Martin D ranks
Executive Director
Democratic Congressional
Campaign Committee
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D34OCRATIC SENATORIAL CAMPAIGN COWMITTEE
DEMOCRATIC CONGRESSIONAL CAMPAIGN C0 ITTEE

400 No, Capitol Street, N.W.
Suite 319 .

Washington, D.C. 20001

November 7, 1983

C,'

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Sirs/Madams:

1%0 The increasingly brazen violation of our election laws
(14, under the guise of "independent* spending has come to a head in

Washington State in the current special election to the United

CStates Senate. The Democratic Senatorial Campaign Committee
('DSCCO) and the Democratic Conqressional Campaiqn Committee
("DCCC") demand through this Complaint that the Commission turn
its immediate and urgent attention to this most recent and
outlandish violation.

Specifically, the Republican candidate in the Washington
! State special election, Mr. Dan Evans, has received support in

the form of bogus "independent" spending from a new political
47 committee self-styled the ORepublican National Independent

Expenditure Committee" (the "Committee*). To date, this
Committee has lavished $185,000 on "electiongrams" urging voter

Vsupport for Mr. Evans. The independence of this Committee is,

however, a sham.

The Commission is referred to an article appearing in the

Wall Street Journal today, November 7, 1983, which calls
attention to this travesty on the nation's campaign finance
scheme. The headline makes its point simply:

GROUP FORMED BY SENATOR HEINZ AIMS TO POUR
MONEY INTO GOP RACES, EXCEEDING LIMIT

As the article points out, the Committee's chairman is
Senator John Heinz, who is currently a member of the National
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Federal Election Commission
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Page 2

Republican Senatorial Committee ('NRSCO), which is charge4 by

the national Republican party with primary responsibility 
for

financially supporting Republican candidates 
for the United

States Senate. Senator Heins, who has chaired the NMSC, has a

significant and visible position in NROC's membership.
Moreover, the Committee's treasurer is Rodney A. Smith, who (in

the words of the article) *was until December the 
treasurer and

finance director of the GOP senatorial committee.'

The independence claimed by Senator Heinz, Mr. Smith and

their Committee, could hardly be less credible. The NRSC has

operated, and will continue to operate, as the principal 
arm of

the Republican party supporting its Republican Senate

candidates, including Mr. Evans. Moreover, under the

'coordinated spending* provisions of the FECA, 2 U.S.C.

S 441a(d)(3), the NRSC has the authority to make expenditures,

VJ up to "two cents multiplied by the voting age 
population of

this state' on behalf of its Republican candidates, in 
full

40 coordination and consultation with those candidates. This

coordinated spending has been made on behalf of Mr. 
Evans with

his full cooperation and consent in Washington State, and 
it

will be deployed to the benefit of other Republican candidates

- in 1984, as it was in 1982 and 1980.

Senator Heinz, Mr. Smith and their Committee are 
plainly in

Oa position to work through NRSC in close cooperation and

coordination with Mr. Evans--on whose behalf they 
alleqedly

spend "independently." Without one additional shred of

C, evidence, beyond what is reported 
in the Journal article,

Commission regulations already operate to establish a 
legal

V, presumption that the Committee's spending is not independent.

11 C.F.R. SS 109.1(b) (4) (i) (A), (B). That presumption clearly

cc operates here to defeat decisively any claimed 'independence'

by Mr. Heinz, Mr. Smith, and their Committee. The Commission

is urged to note the following:

First, it appears obvious that, under Commission

regulations, any spending by the Committee is "based on

information about the candidate's (Mr. Evans) plans, projects

or needs provided [to the Committee] • . by the candidate's

agents . • • .' 11 C.F.R. S 109.1(b) (4(i) (A). The NRSC

functions as an "acent" of Mr. Evans and his principal 
campaign

committee, by operation of the "coordinated expenditure"

provision of the FECA. 11 C.F.R. S 109.1(b) (5).

Second, any expenditure by the Committee appears most

likely to have been made "by or through [a] person who is, or

has been . . . receiving any form of compensation or
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reimbursement from . . . the candidate's • . , agent . * .o

Senator Heinz i a member of NRSC, whose duties on behalf of

the Comittee no doubt result in expenses which are reimbursed

by that committee.

Accordingly, the legal presumption of non-independence

under Commission regulations clearly applies here to 
contradict

the claims of "independence" made by this new committee 
and its

officers.

This is only the tip of the iceberg. A full investigation

is needed. The Journal's report of NRICIS Oobjections* to

Mr. Heinz's activities only fuels our concern: these

"objections" represent no more than a smokescreen, a classic

case of "thou protesteth too much".

In evidence here is the same systematic disregard of 
our

election laws, through the device of independent spending,

which has been characteristic of organizations like the

National Conservative Political Action Committee and its

traditional Republican allies.

No legal remedy, of course, is now practically available 
to

the Democratic party and its candidate in Washington State, 
the

day before the special election. The party will, however,

commit itself to the vigorous pursuit of these violations,

which must begin with the Commission's own enforcement

procedures but may well end in the courts.

Respectfully submitted,

Subscribed and sworn
to before me this 7th
day of November, 1983.

/eotar

/peg

J Br ia o
Executive Director
Democratic Senatorial

Campaign Committee

MarinD. ranks
Executive Director
Democratic Congressional
Campaign Committee
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DEMOCRATIC SENATORIAL CAMPAIGN COMMITTEE
DEMOCRATIC CONGRESSIONAL CAMPAIGN COMMITTEE

400 No. Capitol Street, N.W.
Suite 319

Washington, D.C. 2000".,

November 7, 1983

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Sirs/Madams:

The increasingly brazen violation of our election laws

under the guise of lindependentu spending has come to a head 
in

Washington State in the current special election to the 
United

'States Senate. The Democratic Senatorial Campaign Committee

(wDSCCO) and the Democratic Conqressional Campaiqn Committee

(ODCCCO) demand through this Complaint that the Commission 
turn

its immediate and urgent attention to this most recent 
and

outlandish violation.

Specifically, the Republican candidate in the Washington

CState special election, Mr. Dan Evans, has received support in

the form of bogus "independent" spending from a new political

committee self-styled the "Republican National Independent

Expenditure Committee" (the "Committee"). To date, this

Committee has lavished $185,000 on welectiongramsu urqing 
voter

it' support for Mr. Evans. The independence of this Committee is,

however, a sham.

The Commission is referred to an article appearing in 
the

Wall Street Journal today, November 7, 1983, which calls

attention to this travesty on the nation's campaign finance

scheme. The headline makes its point simply:

GROUP FORMED BY SENATOR HEINZ AIMS TO POUR

MONEY INTO GOP RACES, EXCEEDING LIMIT

As the article points out, the Committee's chairman is

Senator John Heinz, who is currently a member of the National
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Republican Senatorial Committee (ONRSC')t which is charged by

the national Republican party with primary responsibility for
financially supporting Republican candidates for the United

States Senate. Senator Heins, who has chaired the NRSC, has a

significant and visible position in anS1e membership.
Moreover, the Committee's treasurer is Rodney A. Smith, who 

(in

the words of the article) 'was until December the treasurer 
and

finan-e director of the GOP senatorial committee."

The independence claimed by Senator Heinz, Mr. Smith 
and

their Committee, could hardly be less credible. The NRSC has

operated, and will continue to operate, as the principal 
arm of

the Republican party supporting its Republican Senate

candidates, including Mr. Evans. moreover, under the
"coordinated spending" provisions of the FECA, 2 U.S.C.

S 441a(d)(3), the NRSC has the authority to make expenditures,

up to 'two cents multiplied by the voting age population of

this state" on behalf of its Republican candidates, in 
full

tcoordination and consultation with those candidates. This

coordinated spending has been made on behalf of Mr. 
Evans with

his full cooperation and consent in Washington State, and 
it

will be deployed to the benefit of other Republican candidates

in 1984, as it was in 1982 and 1980.

Senator Heinz, Mr. Smith and their Committee 
are plainly in

Oa position to work through NRSC in close cooperation and

coordination with Mr. Evans--on whose behalf they alleaedly

spend "independently." Without one additional shred of

evidence, beyond what is reported in the Journal article,

Commission regulations already operate to establish 
a leqal

presumption that the Committee's spending is not independent.

01 C.F.R. SS 109.1(b) (4) (i) (A), (B). That presumption clearly

operates here to defeat decisively any claimed 'independence"

by Mr. Heinz, Mr. Smith, and their Committee. The Commission

is urged to note the following:

First, it appears obvious that, under Commission
regulations, any spending by the Committee is 'based on

information about the candidate's (Mr. Evans) plans, projects

or needs provided [to the Committee] . * • by the candidate's

agents . . . .U 11 C.F.R. S 109.1 (b) (4) (i) (A). The NRSC

functions as an "aaent" of Mr. Evans and his principal campaign

committee, by operation of the "coordinated expenditure"
provision of the FECA. 11 C.F.R. 5 109.1(b) (5).

Second, any expenditure by the Committee appears most

likely to have been made "by or through [a] person who is, or

has been . . . receiving any form of compensation or
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reimbursement from . . . the candidate's . . agent . . . -m

Senator Heinz is a member of NMsC, whose duties on behalf of

the Committee no doubt result in expenses 
which are reimbursed

by that committee.

Accordingly, the legal presumption of non-independence

under Commission regulations clearly applies 
here to contradict

the claims of "independence* made by this new 
committee and its

officers.

This is only the tip of the iceberg. A full investigation

is needed. The Journal's report of NRSC's "objections" to

Mr. Heinz's activities only fuels our concern: 
these

lobjections" represent no more than a smokescreen, 
a classic

case of "thou protesteth too much".

In evidence here is the same systematic disregard 
of our

election laws, through the device of independent 
spending,

which has been characteristic of organizations like 
the

National Conservative Political Action Committee 
and its

_. traditional Republican allies.

No legal remedy, of course, is now practically available 
to

the Democratic party and its candidate in Washington 
State, the

day before the special election. The party will, however,

commit itself to the vigorous pursuit of these violations,

which must begin with the Commission's own enforcement

procedures but may well end in the courts.

Respectfully submitted,

J(BKiaA twoo
Executive Director

subscribed and sworn Democratic Senatorial

to before me this 7th Campaign Committee

day of November, 1983.

04 LA_ Iko MartinD. ak
N Executive Director

Democratic Congressional
Campaign Committee

/peg
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20*3

June 15, 1992

Raina H. Fishbane, Esq.
Skadden, Arpa, Slat., Reagher a Floe
1440 New York Avenue, N.W.
Washington, D.C. 20005

RE: HUR 1602*
Republican National Independent
Expenditure Comi ttee

CI
Dear Ms. Fishbane:

The Federal Election Commission dismissed the complaint filedby Common Cause against your client, the National Republican

o independent Expenditures Committee, in NUR 1602 on
February 12, 1985. Common Cause challenged the Commission's
dismissal of this matter in U.S. District Court and continued its
appeal in the United States Court of Appeals for the District of
Columbia. The courts remanded the case to the Commission for

N further proceedings to consider two issues.

With regard to the first issue, the Office of the General
Counsel is prepared to recommend that there is insufficient basis
to find that the NRSC and RNIEC were affiliated. Accordingly, the
Office is prepared to recommend that the Commission find no
probable cause to believe that a violation of 2 U.S.C. S 441a(a)
occurred. With regard to the second issue, this Office expects
that the Commission will also soon consider whether the RNIEC was
a political committee of the RNC.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding



to a vote on whether there is probable cause to believe a
violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Off ice of the General Counsel attempt for a period of not less
than 30, but not more than 90 days. to settle this matter through
a conciliation agreement.

Should you have any questions, please contact
Teresa A. Hennessy. Assistant General Counsel, at (202) 219-3690.

0 Sincerely,

N

avrence N. Noble&~ General Counsel

Enclosure
Brief



FEDERAL ELECTION COMMISSION
WASHINC TON. 0 C 20443

June 15, 1992

Raina H. Fishbane, Esq.
Skadden, Arps, Slate, Neagher & 11am
1440 New York Avenue, W.V.
Washington, D.C. 20005

RE: NUN 1602
Republican National Independent
Expenditure Committee

Dear Ns. Fishbane:
Pt)

The Federal Election Commission dismissed the complaint filedOik by Common Cause against your client, the National Republican

o Independent Expenditures Committee, in NUN 1602 onFebruary 12, 1985. Common Cause challenged the Commissions
dismissal of this matter in U.S. District Court and continued its
appeal in the United States Court of Appeals for the District of
Columbia. The courts remanded the case to the Commission for
further proceedings to consider two issues.

With regard to the first issue, the Office of the General
Counsel is prepared to recommend that there is insufficient basis
to find that the NRSC and RNIEC were affiliated. Accordingly, the
Office is prepared to recommend that the Commission find no
probable cause to believe that a violation of 2 U.S.C. S 441a(a)
occurred. With regard to the second issue, this Office expects
that the Commission will also soon consider whether the RNIEC was
a political committee of the RNC.

The Commission may or may not approve the General Counsel's
recommendation. Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual issues of
the case. Within 15 days of your receipt of this notice, you may
file with the Secretary of the Commission a brief (ten copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. (Three copies of such brief should
also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
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to a vote on whether there is probable cause to believe a
violation has occurred.

If you are unable to file a responsive brief vitliia 15 days,
you may submit a vritten request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30. but not more than 90 days, to settle this matter through
a conciliation agreement.

Should you have any questions, please contact
Teresa A. Hennessy, Assistant General Counsel, at (20?) 219-3690.

Sincerely,

N

C~4

C4 General Counsel

Enclosure
Brief



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

3un. 15, 1992

Jan V. Saran, Esq.
Wiley, Rein and Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: NUR 1602
National Republican
Senatorial CommitteeN

Dear Mr. Saran:

The Federal Election Commission dismissed the complaint filedby Common Cause against your client, the National Republican
Senatorial Committee, in mm 1602 on February 12, 1965.Common Cause challenged the Commission's dismissal of this matterin U.S. District Court and continued its appeal in the United
States Court of Appeals for the District of Columbia. The courtsremanded the case to the Commission for further proceedings to
consider two issues.

With regard to the first issue, the Office of General Counselis prepared to recommend that there is insufficient basis to findthat the NRSC and RNIEC were affiliated. Accordingly, the Officeis prepared to recommend that the Commission find no probablecause to believe that a violation of 2 U.s.c. S 441a(a) occurred.With regard to the second issue, this Office expects that theCommission will also soon consider whether there is reason tobelieve a violation occurred based on the allegation that theRNIEC was a political committee of the RNC.

The Commission may or may not approve the General Counsel'srecommendation. Submitted for your review is a brief stating theposition of the General Counsel on the legal and factual issues ofthe case. Within 15 days of your receipt of this notice, you mayfile with the Secretary of the Commission a brief (ten copies ifpossible) stating your position on the issues and replying to thebrief of the General Counsel. (Three copies of such brief should



also be forwarded to the Office of the General Counsel, if
possible.) The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote on whether there is probable cause to believe a
violation has occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a vritten request for an extension of time. All
requests for extensions of time must be submitted in writing five
days prior to the due date, and good cause must be demonstrated.
In addition, the Office of the General Counsel ordinarily will not
give extensions beyond 20 days.

A finding of probable cause to believe requires that the
Office of the General Counsel attempt for a period of not less
than 30, but not more than 90 days, to settle this matter through
a conciliation agreement.

0 Should you have any questions, please contact
Teresa A. Hennessy. Assistant General Counsel, at (202) 219-3690.

Sifl7elY.44~

~V)

Noble
~ General Counsel

Enclosure
0 Brief

2,
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BEFORE TEE FEDERAL ELECTION CORN! sszow
Zn the Ratter of )

)The Republican National ) RUE 1602
Independent Expenditure )
Committee, et al.

SUIPLENENTAL GENERAL COUN' S BRIEF

I * STATERENT OF TEE CASE

On November 8, 1983, the Commission received a complaint,

designated as RUE 1596, from the Democratic Senatorial Campaign

Committee and the Democratic Congressional Campaign Committee.

On November 22, 1983, Common Cause filed a complaint vith the

Commission that vas designated as RUE 1602. Both complaints

contained similar allegations against the following parties:
p~)

the Republican National Independent Expenditure Committee
("RNIEC"); Rodney A. Smith, the president and treasurer of the

0 ENIEC; Senator John Heinz, cofounder and chairman of the RNIEC's

Advisory Panel; the National Republican Senatorial Committee

("NRSC"); and the Dan Evans Senate Committee ("Evans Committee").

Because both MURS involved similar allegations and respondents,

the matters were merged as MUR 1602.

The allegations in the complaints concerned expenditures made

by the ENIEC in connection with a special senatorial election held

in Washington state after the death of Senator Henry Jackson.

The RNIEC spent over $185,000 on behalf of Senator Evans in that

election. RNIEC claimed that the expenditures qualified as
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independent expenditures. The complainants contended that the

expenditures were not independent but rather were excessive

in-kind contributions. Specifically, the complainants alleged

that the RUZEC vas a committee established by a national political

party, that the RNIEC and the NRSC were affiliated political

committees subject to the same contribution limitations, that the

RiSC provided the UNIEC with the plans of the Evans campaign, and

that the RElIC had direct contact with the Evans campaign

concerning the plans and activities of the Evans Committee.

Following an investigation, the Office of the General Counsel

concluded that the INIEC and the MiSC were not affiliated and did

not coordinate their expenditures; thus no excessive contributions

had occurred. The Office, therefore, recommended that the FEC

find no probable cause to believe that the respondents had
O~b violated the Federal Election Campaign Act of 1971, as amended.
0

The Commission, without opinion, adopted the General Counsel's

recommendation on February 12, 1985 and dismissed Common Cause's

administrative complaint.

Common Cause sought review of the Commission's dismissal of

NUN 1602 in U.S. District Court. Common Cause v. Federal Election

Commission, 715 F. Supp. 398 (D.D.C. 1989). The District Court

upheld the Commission's specific findings that the RNIEC and RiSC

were not affiliated and had not coordinated their expenditures.

The District Court, however, remanded to the Commission the

question of whether the RElIC was a political committee of the
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Republican National Committee.1 Common Cause subsequently

appealed the decision on the issue of affiliation.

On June 19, 1990. the U.S. Court of Appeals for the District of I
IColumbia Circuit remanded the case to the Commission on the issue

of whether the INIEC was affiliated with the NRSC.

Common Cause v. Federal Slection Commission, 906 F.2d 705

(D.C. Cir. 1990). The Circuit Court determined that, based upon
Vthe General Counsel's Brief, which the court assumed the

Commission had relied on in making its finding of no probable

cause, it was impossible to determine whether the Coission

applied the relevant statutory and regulatory sections to the

complainant's claim that the MiSC and RIiISC were affiliated. On

September 27, 1990, the District Court signed an order remanding

the case to the Commission.
O~h

II. ANALYSIS
0

On remand from the Court of Appeals, these complaints raise

again the issue of whether the RNIEC and NRSC made excessive

in-kind contributions in violation of 2 U.S.C. S 441a.

Specifically, the Commission must determine whether the two

committees were affiliated and therefore subject to the same

contribution limit imposed by 2 U.S.C. S 441a(a). This Office has

determined that the available evidence fails to provide a

sufficient basis for the conclusion that the RNIEC was affiliated

~v .~

:~ ~1. This Office will consider this question and submit
recommendations in an upcoming General Counsel Report.
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with the NRSC. Thus, the Office is prepared to recommend that the

Commission find no probable cause to believe that a violation of

the Act occurred in this matter based on the affiliation question.

The Act places limits on the amounts that different kinds of

political committees may contribute to candidates.

See 2 u.s.c. s 441a(a). Political committees that are affiliated

are subject to one contribution limit rather than separate limits
for each such committee. Congress amended the Act in 1976 to

provide that all committees established, financed, maintained or

controlled by the same person or group of persons are affiliated

and thereby subject to a single contribution limitation.

C'J The Act provides:
AV)

for purposes of the Icontributionj limitations..., all
contributions made by political committees established
or financed or maintained or controlled by any
corporation, labor organization, or any other person,0 including any parent, subsidiary, branch, division,
department, or local unit of such corporation, labor
organization, or any other person, or by any group of

-) such persons, shall be considered to have been made by a
single political committee....

2 u.S.c. S 441a(a)(5)

The Commission adopted regulations setting out five "indicia" of

affiliation. 11 C.F.R. S 110.3 (a)(1)(iii)(A-E)(lg8O). At the

time of the alleged violations, the Commission's regulations

provided that such indicia included:

(A) Ownership of a controlling interest in voting shares
or securities;

(5) Provisions of by-laws, constitutions, or other
documents by which one entity has the authority, power,
or ability to direct another entity;
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(C) The authority, power, or ability to hire, appoint,
discipline, discharge, demote, or remove or otherwise
influenc, the decision of the officers or members of an
entity;

(D) Similar patterns of contributions,

CE) The transfer of funds between committees which
represent a substantial portion of the funds of either
the transferor or transferee committee, other than the
transfer of funds between the com2ittees which jointlyraised the funds so transferred.

11 C.i.a. S llO.3(a)(l)(iii)(A~z)(l9srj).

Common Cause alleged only two indicia of affiliation in its
complaint. Since there have been no allegations that there are

LA)

any other indicia of affiliation involved, this Office addresses
only these two factors. First, Common Cause contended that Athrough close links to Senator Heinz or Rodney Smith the NRSC

could have influence[dJ the decision(s1 of the RNIEC, 11 C.F.R.

S ll0.3(a)(l)(iii)(C). Next, it claimed that the two committees
0 showed "a similar pattern of cOntributions", 11 C.i.a. S

llO.3(a)(l)(iii)(D), that resulted from the RNIEC's unauthorized

use of an NRSC contributor list.

A. Senator Heinz's Overlapping Membership With the NRSC
and the REZEC and Rodney Smith's Prior Contacts
With the NRBC

The RNIEC registered with the Commission on March 30, 1983 as

a non-party political committee which would make independent

expenditures on behalf of candidates for federal office. The RNZEC

2. The applicable regulation currently in force appears at
11 C.i.a. S l00.5(g)(4)(ii)(A-g).
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stated that it was established and operated by Rodney A. Smith.

Senator Heinz was described on UNIEC fundraising material as a
co-founder of the REZEC. In his response to the complaint,

Senator Heinz described himself as chairman of the INIEC's

'Advisory Panel', but reported that he never directed the

operations of the RNXKC or made its decisions or controlled its

staff. Senator Heinz remained a member through the special

election of Senator Ivans in Washington state in November 1963.

The MISC was a political committee composed of a chairman.

sixteen members and the Najority leader of the United States

Senate. Senator Heinz, prior to the formation of the Iuzzc,
cN served as chairman of the MISC and continued as a member of the

committee until he resigned on November 14, 1963.

According to the affidavit of Senator Richard Lugar, MISC's

chairman at the time the INIEC vas formed, the committee became I0
aware that Senator Heinz was involved with the INIEC in August,

1983, when it saw an RNIEC fundraising letter signed by

Senator Heinz. MISC policy required its members and personnel to

refrain from communicating with any person or committee that made,

or stated an intention to make, independent expenditures on behalf

of Republican senatorial candidates. Senator Lugar promptly

requested a meeting with Senator Heinz to discuss his involvement

with the RNIEC. On September 15, 1983, Senator Lugar met with

Senator Heinz and told Senator Heinz he should cease his activity

with the RNIIC or resign from the MISC. Senator Heinz announced a
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leave of absence from the NRSC on October 6, 1963 and resigned on

November 14. 1963. He participated in no meetings of the NRSC

betveen August, vhen Senator Lugar first became aware of his

involvement vith the INIIC, and his November 1963 resignation.

No rule exists that two entities are automatically deemed

affiliated or connected when they have any members or personnel in

common. See Advisory Opinion ('AO) 1975-35, 1 Fed. 31cc. Camp.

Fin. Guide (CCU) ~ 5120 (Sept. 16, 1975); AO 1964-12, 1 Fed. Elec.

Camp. Fin. Guide (CCH) 1 5765 (Ray 31, 1964). The question in

such cases is whether the common personnel represent a medium
through which one group can 'influence the decision(sJ'

(4 of the other. Thus, the question in this matter is whether

Senator Heinz's concurrent membership in the MiSC and manic

C'4 permitted the MiSC to influence the decisions of the RHEHC.

Senator Heinz explained in his verified response to the
0

complaint that, although sixteen Republican Senators were members

of the NRSC, the NRSC's operations were controlled on a day to day

basis by Senator Lugar. Senator Lugar was authorized to conduct

the committee's campaign activities without obtaining the approval

of the other members of the NRSC. In fact, no meetings of the

NRSC members were held during the period between Senator Jackson's

death on September 1, 1983 and Dan Evans' November 8 victory in

the special election.

Given these circumstances, only one basis remains for the

Commission to determine that Senator Heinz's overlapping

membership in both committees gave rise to the affiliation of the
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two committees. The Commission may determine that Senator Heinz

might have been able to acquire information from the MISC

concerning the MISC'S plans and activities. The transfer of such

inside information about the MISC's plans could influence the

decisionliP of the IMIEC within the meaning of 11 C.9.I.

S llO.3(a)(l)(C) by enabling the RElIC to tailor its expenditures

in support of the Evans campaign to complement the MiSC's

strategies. See In re Mondale for President Committee, Inc., FEC

Ratter Under Review 1667, First General Counsel's Report (Ray 7,

1984) (Addendum C to comes Caume's grief).

During the investigation of this matter, the Commission

questioned both the MISC and the REZEC about whether Senator Heinz
or the RElIC might have obtained any information about the MiSC's

plans or activities in connection vith the Dan Evans Senate

campaign. The Commission properly limited its investigation to

the Evans campaign because it vas the only election activity in

vhich the RElIC was alleged to have engaged while Senator Heinz

vas a member of both committees. Representatives of both

organizations confirmed unequivocally that no discussion or

exchange of information about the Evans campaign had occurred

between personnel of the two committees.

In sum, Senator Heinz's brief membership in both committees,

Senator Lugar's control of the MISC's operations, Senator Lugars

efforts to separate the RNIEC and NRSC, and the lack of evidence

that Senator Heinz participated in or acquired information
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regarding the RISC'S plans or activities tail to provide

sufficient basis for the conclusion that the INZEC vas affiliated

with the NRSC.~

Zn addition, Rodney Smith had founded and directed the

operations of the RusIEC. Prior to forming the RNIEC, he served

for several years as the treasurer and finance director of the

MISC. Smith terminated his involvement with the MISC several

months before the REZEC was formed; thus, unlike Senator Reins, he J

never held positions simultaneously with both committees.

Apart from his involvement with the list of contributors.
discussed below at page 10, Common Cause has alleged no facts

('J indicating that the ERiC could have influenced the decisions of

the mszzC through Smith. Common Cause failed to allege any facts

indicating that the MISC assisted Smith in establishing the RElIC

or that Smith's contacts with the MISC were used to influence or
0

control the RNIEC's actions. Neither does it allege any facts

showing that Smith had any contact at all with the MISC during the

period of the Evans campaign, the only election activity in which

Rodney Smith could have used his ties with both the RNIEC and the

NRSC. Common Cause has suggested no basis for inferring

affiliation from Rodney Smith's former role with the MISC beyond

pure speculation that Smith could have used those contacts to

3. In light of Senator Reins's death and the amount of time that
has passed since the short period of Senator Reins's dual
membership, this Office believes that further investigation of
this matter would likely be fruitless. Moreover, since the RUIEC
terminated on June 29, 1987, further expenditure of agency
resources to investigate the legal status of this long defunct
organization would not be warranted.
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obtain inside information about MISC's activities. Since there is

no evidence to support this speculation, there is insufficient

basis to conclude that the IRIEC vas affiliated with the MiSC.

5. The 113Cs Use of an MISC Contributor List

The Commission must consider, finally, vhether the use of an

MISC contributor list by the RElIC resulted in 'similar patterns

of contributions' that could be indicative of affiliation of the

two committees pursuant to 11 C.I.A. S llO.3(a)(l)(iii)(o). The

facts discovered in the investigation of this matter show that

there is insufficient evidence to conclude that the MISC and RElIC
were affiliated simply because Rodney Smith used am MISC

C~4 contributor list while working at iwzgc.4

In his response to the complaint, Smith reported that he took

the list with him when he left the MISC on the theory that the

list was in fact his property. Smith admitted that he never
0

discussed his claim to ownership of the list of contributors with

anyone else at the NRSC. According to the NRSC, when it began to

suspect that the RElIC vas using its contributor list, it met with

the RElIC and demanded that the RElIC cease using any list

containing NRSC contributors. Although the RElIC refused to tell

the MISC what fundraising lists it was using, and a formal

agreement was never reached between the parties, the RElIC did

4. Since the similar pattern of contributions to the MISC
and the RElIC vas simply the result of the RElIC's use of the
ERiC's contributor list, it has no independent significance
beyond that of the list itself.
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represent to the RiSC that it would not conduct further direct
mail fundraising activities. The RISC denied giving permission to
the asric to use the list and asserts that use of the list by the
RRZ3C was unauthorised.

The investigation in this case revealed that far from

cooperating with or assisting the RNIEC, the RiSC was actively

hostile to the UNIUC's use of its contributor list. The

unauthorized use of the RISC contributor list by the RElIC cannot.

therefore, be seen as an indicator of affiliation when the use of
- the list occurred under hostile and uncertain circumstances.

In light of the foregoing, there is insufficient basis to
find that the RiSC and RElIC are affiliated. Consequently,

RElIC's expenditures on behalf of candidates would not count
(%4

toward the MISC's contribution limit under 2 U.S.C. S 441a(a).
Accordingly, this Office recommends that the Commission find no

probable cause to believe that the respondents violated

-~ 2 U.S.C. S 441a(a).

'N ~ix* GIU3RAL COUNSIL 'S RICONNIND&TZOI

1. Find no probable cause to believe that the National
Republican Senatorial Comaittee violated 2 U.S.C.
S 441a(a).

2. Find no probable cause to believe that the RNIKC
violated 2 U.S.C. S 441a(a).

Date ( wrenc
General Counsel
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Lawrence N. Noble, Esq.
Federal Election Commiss ion
999 3 Street, W.V.
Washington, DC. 20463

Attn: Teresa A. Hennessy

Re: RUR 1602 (National Republican Senatorial
Coumittee~

Dear Mr. Noble:

I am in receipt of your letter of June 15, 1992 enclosing a
Supplemental General Counsel's Brief in Ratter Under Review 1602.
The National Republican Senatorial Committee (NRSC) concurs withthe recommendation in this Supplemental Brief that the Commission
"(f]ind no probable cause to believe that the National Republican
Senatorial Committee violated 2 U.S.C. S 441a(a). Additionally,
the NRSC requests that the Commission again dismiss this action as
it did in February, 1985. This matter is more than seven years old
and involves some entities and principals which are either defunct
or deceased.

Sincerely,

6~aranJan Wi

(\J
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On June 15, 1992 the Office of General Counsel circulated a

Supplemental General Counsel's Brief in this matter to the
~v)

Commission, counsel formerly representing the now defunct

Republican Rational Independent Expenditure Committee (RMI3C~,

and counsel for the National Republican Senatorial Committee

1('RiSC'). On July 7, 1992 this Office received a response from

counsel for the uuisc in the form of a letter dated June 30, 1992.2

O (Attachment 1.) As set forth below, this Office recommends that

there is an insufficient basis to find that the NRSC and RHIEC

were affiliated. As a result, this Office recommends that the

Commission find no probable cause to believe that the RiSC and the

RNZEC violated 2 U.S.C. S 441a(a).

In addition, this Office stated in the Supplemental Brief

that it would submit recommendations in a General Counsel's Report

1. The General Counsel's Brief that preceded the Supplemental
Brief circulated in 1984. The procedural history of this matter
is set out in the Supplemental Brief and is incorporated by
reference in this Report.

2. The allegations of the original complaints that are at
issue in this re-opened matter are limited to those that are
directly related to the two issues remanded to the Commission and
discussed in Section II.
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concerning a second issue in this matter. Because it does not

appear that the record of this case provides sufficient basis to

conclude that the RKIEC was a political committee of the

Republican National Committee, this Office recommends that the

Commission find no reason to believe that the MISC and the RNIEC

violated 2 u.S.c. S 441a(a).

II. £~LYSIS

A. There is an Insufficient Basis to Find That the MISC A

and RM!HC Were Affiliated.

As discussed in the Supplemental Brief, the allegations in

the original complaints that were remanded by the courts to the

Commission concerned expenditures made by the RElIC in connection('J
with a special senatorial election held in Washington state after

the death of Senator Henry Jackson. The first issue before the

Commission is whether the RElIC and MISC were affiliated and
o therefore subject to the same contribution limit imposed by

section 441a(a). Common Cause v. Federal Election Commission,

906 F. 2d 705 (D.C. Cir. 1990). In particular, the Commission

must determine whether the two committees made excessive in-kind

contributions in violation of 2 U.s.c S 441a. Id. at 706.

In 1976 Congress amended the Federal Election Campaign Act

of 1971, as amended ("the Act"), to provide that all committees

established, financed, maintained or controlled by the same person

or group of persons are affiliated and thereby subject to a single
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contribution limitation. The Commission subsequently adopted

regulations setting out five indicia" of affiliation. 11 C.I.a.
S 110.3 (a)(1)(iii)(A-3)(l960). Upon remand, only two of these

are at issue in this matter.

CC) The authority, power, or ability to hire, appoint,
discipline, discharge, demote, or remove orotherwise influence the decision of the officers ormembers of an entity;

CD) Similar patterns of contributions;...
11 C.I.a. S llO.3(a)(1)(iii)(c-D)(l980)

Specifically, the Commission must determine 1) whether the NRSC

could have "influence[d3 the decisionis)" of the RElIC through

close links to Senator Heinz or Rodney Smith and 2) whether
U
a similar pattern of contributions' resulted from the RElIC's

unauthorized use of an MISC contributor list. 11 C.I.a.
('4

S 110.3.
1. Senator Heinz's Overlapping Membership with theO MISC and the INIEC and Rodney Smith's Prior

Contacts With the NRSC.

As discussed in the Supplemental Brief, no rule exists that

two entities are automatically deemed affiliated or connected when

they have members or personnel in common. See Advisory Opinion

("AO") 1975-35, 1 Fed. 11cc. Camp. Fin. Guide (CCII) 1 5120
(Sept. 18, 1975); AO 1984-12, 1 Fed. 11cc. Camp. Fin. Guide (CCII)

i 5765 (May 31, 1984). Instead, a question of fact arises as to
whether the common personnel represent a medium through which one

group could "influence the decisionisi" of the other. Thus, the
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question becomes in this instance whether Senator Heinz's

concurrent membership in the WRSC and 3313C permitted the NRSC to

influence the decisions of the RMI3C.

The Supplemental Brief points out, and Respondent NRSC's

response does not controvert, that: 1) Senator Henis's membership

in both committees was brief g 2) Senator Lugar (chairman of the

NRSC at the time the REZEC was formed) attempted to separate the

RtIZ3C and RSCg and 3) no evidence exists that Senator Heinz

participated in or acquired information regarding ERIC's plans or

activities to the benefit of the RElIC. In addition, no basis

exists for concluding that the ERSC could have influenced the

('5 decisions of the RElIC through Rodney Smith. Unlike

Senator Heinz, Rodney Smith never held positions simultaneously
('5

with both committees. As detailed in the Supplemental Brief, the

complaint remanded to the Commission in this matter has alleged no
0

facts from which an inference could arise that Smith might have

used contacts with the NRSC to obtain inside information about

that committee's activities to the benefit of the RNIEC. Thus, an

insufficient basis exists to support the conclusion that the RNIEC

was affiliated with the NRSC through either Senator Heinz or

Rodney Smith.

2. The RNIEC's Use of an NRSC Contributor List

The commission must consider as well whether the use of an

NRSC contributor list by the RNIKC resulted in similar patterns
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of contributions' that could indicate affiliation of th. two

committees pursuant to 11 C.V.R. S llO.3(a)(l)(iii)(D). The

evidence in this case has revealed that, far from cooperating with

or assisting the RElIC, the ImSC was actively hostile to the

RElIC's use of its contributor list. The NRSC maintained that the

RElIC's use of the list was unauthorised. For this reason, the

RElIC's use of the list does not reflect affiliation between the

tvo committees.

In sum, an insufficient basis exists to support a

determination that the RSC and the RElIC were affiliated.

Therefore, one cOmmittee's expenditures on behalf of a senatorial

CI candidate in the special election does not count toward the other

cOmmittee's contribution limit in that race. As a consequence,

the committees did not make contributions in that election in

excess of legal limits. Accordingly, this Office recommends that
0

the Commission find no probable cause to believe that the two

committees violated 2 U.S.C. S 441a(al. Counsel for the NRSC has

stated that the NRSC concurs in this recommendation. The NRSC
'1

also requested that the Commission dismiss this action. Counsel

added that '(tihis matter is more than seven years old and

involves some entities and principals which are either defunct or

deceased.' Attachment 1.
B. There is an Insufficient Basis to Find That the RNIEC

Was a Political Committee of the National Republican

As stated in the Supplemental Brief , the other issue

presented to the Commission upon remand is whether the RNIEC was a 4
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political committee of the National Republican Committee ('NRC")

independent of its ties to the NRSC. Common cause v. Federal

Ilection Commission, 715 1. Supp. 396 (D.D.C. 1969). Zn Common
Cause, the court referred to 11 c.i.a. S l00.5(e)(4) pursuant to
which a party committee is a political committee which represents

a political party and is part of the official party structure at

the national, state or local level. 715 7. Supp. at 405. Common

Cause maintained before the court that the Commission had failed
to entertain this issue in its earlier consideration of this

CC) matter. The Commission responded that no separate consideration
of this issue was necessary because this contention was but

('1 another way of alleging that the REXEC and the NRSC were

affiliated. The court agreed with the complainant, stating that

this question was distinct from whether the RNIEC was affiliated

with the NRSC.3 Id.
0

A review of the record assists in understanding the court's

decision and order. At the initial stages in this matter, neither

this Office nor the Commission addressed explicitly the issue of
whether the RNIEC was a political committee of the RNC apart from

its ties to the NRSC. In the First General Counsel's Report that

3. In its decision, the court appears to characterize thisissue alternately as one of 'political committee" status and oneof 'party committee' status. However, in its Order the courtstates that the issue is whether the RNZEC was a political
committee of the RNC. Id.
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4
addressed the merits of th. allegations in this matter, this
Office characterised the underlying complaints as alleging that:

because of the close ties between the REXEC and the
MiSC that the committees are affiliated or that the
RIIEC was established and is maintained by a national
~p~4~c~! committee. the allegation that the IWIEC was
eitibllihed and is maintained a national political
party is simply another way of saying that the party
and ~he RN!E~ are affiliated entities. (Emphasis
added.)

General Counsel's Report, June 21, 1984, at 9. Later in the

Report, the Office recommended that the Commission find reason to

believe that the MISC and the axz~c were affiliated political

committees and therefore had violated 2 U.S.C. S 441a(a) by making

excessive in-kind contributions on behalf of Senator Evans in the
(N'

special senatorial election in Washington state. Id. at 19.

Based on this recommendation, on July 12, 1984 the Commission

found reason to believe that the two committees had violated
o section 441a(a) of the Act. As the revieving court pointed out,

however, Common Cause specifically averred that the RNIEC was a
2,

political committee of the iNC quite apart from its other

allegations. 715 F. Supp. at 405, n.5.

In light of the foregoing, the Office turns now to this

narrow question. This Office believes that in fact the complaints

in this matter provide an insufficient basis for

4. The First General Counsel's Reports concerning the
complaints that were merged into this matter only described the
cases and made no substantive recommendations. Because this
Office was awaiting information from the respondents, it postponed
discussion of the merits of the complaints until the subsequent
report.
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concluding that the RHIEC was a political committee of the RNCO

Thus, this Office recommends that the Commission find no reason to

believe that antiC and the MISC were subject to the same

contribution li.it and hence violated section 44la(a) of the Act

with regard to the special election of Senator ivans.

In support of the allegation that the RNIEC was a political

committee of the NRC, the complaints made several assertions. If

true, these assertions would have described a relationship between

the UNIIC and the INC, and hence the MISC, such that the INIEC and

o the MISC made excessive contributions to the ivans campaign in

o violation of 2 U.S.C S 441a(a). First, the complaints alleged

that the aNtiC was organised by key Republican Pary officials.

Second, the complaints pointed out that the INIEC's goal was to

elect Republican candidates. Third, the complaints maintained

that the KNIEC used 'Republican National' in its name. Fourth,
0

the complaints charged that the INIEC raised money from the same

donors as the official Republican Party committees. Finally, the

complaints charged that the committee made campaign expenditures

in the same way and for the same purpose as the NRSC, a political

committee of the RNC.

This Office has concluded that the complaints have failed to

support this allegation because they have failed to establish a

nexus in fact between the RNC and the RNIEC in several respects.

One, as Respondents earlier noted in this matter, the complaints

did not attempt to show that governing documents -- such as the

constitution or bylaws -- for either the RNC or the INIEC
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connected the committees or recognized the UNIEC as a Part of the

official USC party structure at the national, state or local

level. Although Rodney Smith, a founder of the Rt93C9 had a prior

connection with the R~C, the complaints failed to show that

Kr. Smith consulted or collaborated with the USC regarding the

organization or Operations of the aszzc. Two, this Office agrees

with the RMIECus argument in its response to the complaints that

the common goal of electing Republican officials, by itself, is

far too general to suggest that the RSX3C was a political

- committee of the usc. Three, USIEC's use of the term Republican

o National' in its name did not establish a link with the Republican
t') Rational Committee without other evidence that the Committees were

connected. Four, the complaints failed to identify a single

vendor who served both the USC and the UNIEC. Lastly, the

committees' joint use of a contributor list alone failed to
0

support the complaints' contention that the UNIEC was a political

D committee of the USC. The UNIEC conceded that it raised money
from the several of the same donors as the RNC. In addition, the

record established earlier that the UNIEC raised a substantial

amount of its funds from a contributor list that was also used by

the NUSC, an official committee of the USC. This Office

previously had advised that a genuine dispute apparently existed

between the NRSC and the RNXEC as to ownership of the contributor

list. The NRSC claimed that the UNIEC's use of this list was
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unauthorimed. See General Counsel's nrief, October 31, 1984, at

l1.13. Furthermore, this Office believes that the UNIEC's

response that the overlap can be attributed to party loyalty and

to the use of prospecting lists readily available to anyone

undertaking a fundraising effort is a reasonable explanation.

This Office points out that, moreover, the complaints failed to

cite any specific expenditures as evidence of the allegation that

the RElIC made and would make campaign expenditures in the same

way and for the same purpose as the nuaC, a committee of the NEC,

and therefore the RElIC was another political committee of the

o RIsC.

I~) For the foregoing reasons, it does not appear that the

RElIC was a political committee of the INC pursuant to 11 C.F.R.

S lOO.5(e)(4~. Therefore, this Office recommends that the

Commission find no reason to believe that the RElIC and the ERSC
0

violated 2 U.S.C. S 441a(a) with regard to Senator Evans' special

election.

III. RIcOImD&TIOES

1. Find no probable cause to believe that, by virtue of
being affiliated with the RElIC, the National Republican
Senatorial Committee violated 2 U.S.C. S 441a(a).

2. Find no probable cause to believe that, by virtue of
being affiliated with NRSC, the Republican National Independent
Expenditure Committee violated 2 U.S.C. S 441a(a).

3. Find no reason to believe that the Republican
National Independent Expenditure Committee, by virtue of being
a political committee of the Republican National Committee,
violated 2 U.S.C. S 441a(a).
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4. Find no reason to believe that the National
Republican Senatorial Committee violated 2 U.S.C. S 441a(a).

5. Close the tile.

6. Approve the appropri

Date

ate letters.

General Counsel

Attachments
1. Response from MiSC
2. Letters to Respondents
3. Letter to Common Cause

Utaff Assimed: Teresa A. Sennessy

0

tV)

~V)

C~4

0
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IEFORE TEE FEDERAL ELECTION CONNISSION

Zn the Ratter of )
The Republican National Independent ) NUN 1602Expenditure Committee, !..~ aj. )

CENT! FICATION

I. Minrj@rie N. ~oss* Secretary of the Federal Election
Commissice, do hereby certify that on July 27, 1992, the
Commission decided by a vote of 5-0 to take the following

actions in RUN 1602:

1. Find no probable cause to believe
o that, by virtue of being affiliatedthe UNIEC, the National

Republican Senatorial Committee
violated 2 U.S.C. S 441a(a).

2,
2. Find no probable cause to believe

that, by virtue of being affiliated
with MISC, the Republican National
Independent Expenditure Committee
violated 2 U.S.C. S 441a(a).

3. Find no reason to believe that the
Republican National Independent
Expenditure Committee, by virtue ofbeing a political committee of the
Republican National Committee,
violated 2 U.S.C. S 441a(a).

(Continued)



Federal Election Commission Page 2
Certification for NUR 1602
July 27. 1992

4. Find no reason to believe that the
National Republican Senatorial
Committee violated 2 u.s.c.
S 441a(a).

5. Close the file.

6. Approve the appropriate letters, as
recommended in the General Counsel's
Report dated July 21, 1992.

LI)

o Commissioners Aikens, illiott, NcDonald, RcGarry, and

thomas voted affirmatively for the decisionh Commissioner
~v)

Potter recused himself from this matter and did not vote.
C~4

Attest:

0

T)

Received in the Secretariat: rues, July 21, 1992 3:34 p.m.
Circulated to the Commission: Wed., July 22, 1992 11:00 am.
Deadline for vote: Mon., July 27, 1992 4:00 p.m.

dr
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FEDERAL ELECTION COMMISSION
WASHINC TON. DC 20*3

August 4, 1992
Jan W. Baran, Ssq.
Wiley, Rein and Fielding
1776 K Street, N.W.
Washington, D.C. 20006

RE: NUt 1602
National Republican
Senatorial Committee

Dear Mr. Saran:

This is to advise you that on July 27, 1992, the FederalElection Commission found that there is no probable cause tobelieve that the National Republican Senatorial Committee0 (NRSC"~, by virtue of being affiliated with the Republican
National Independent Expenditure Committee (RMZEC), violated

~V) 2 U.S.C. S 441a(a). In addition, on the same date theCommission found that, based on information in the complaintsand information provided by the complainants in this matter,
there is no reason to believe that the MISC violated 2 U.S.C.S 441a(a). Accordingly, the Commission closed its file in this
matter.

0 The file will be made part of the public record vithin 30
days of the certification of the Commission's vote. Should youwish to submit any factual or legal materials to appear on thepublic record, please do so within ten days. Such materials
should be sent to -he Office of General Counsel.

If you have any questions, please contact Teresa A.Hennessy, Assistant General Counsel, at 202/219-3690.~

Sincerejy, -

A

Lawrence N. Nofri I
General Counsel

Enclosure
GC Report



ELECTION COMMISSiON
HINCTON DC 2fl4~3

FEDERAL

Raina H. Fishbane, Esq. August 4, 1992
Skadden, Arpa, Slate, Meagher & Flom
1440 New York Avenue, N.W.
Washington, D.C. 20005

RE: MUR 1602
Republican National
Independent Expenditure
Committee

Dear Ms. Fishbane:

This is to advise you that on July 27, 1992, the FederalElection Commission found that there is no probable cause to0 believe that the Republican National Independent ExpenditureCommit.. (RMZRC), by virtue of being affiliated with theNational Republican Senatorial Committee (NRSC"), violated2 u.s.c. S 441a(a). In addition, on the same date theCommission found that, based on information in the complaintsand information provided by the complainants in this matter,there is no reason to believe that the RNIEC, by virtue ofbeing a political committee of the Republican NationalCommittee, violated 2 U.S.C. S 441a(a). Accordingly, the0 Commission closed its file in this matter.

The file will be made part ~f the public record within 30days of the certification of the Commission's vote. Should youwish to submit any factual or legal materials to appear on theN public record, please do so within ten days. Such materialsshould be sent to the Office of General Counsel.
If you have any questions, ~lease contact Teresa A.

Hennessy, Assistant General :ounsel, at 202/219-3690.

Sincerely,

' '-~Lawrence M. ~blew
General Counsel

Enclosure
GC Report



FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20*3

August 4, 1992
CERTIFIED RAIL
REtURN RECEIPT REQUESTED

Roger N. Witten, Seq.
Wilmer, Cutler & Pickering
2445 N Street, N.W.
Washington, D.C. 20037

RE: MUR 1602

Dear Mr. Witten:

This is in reference to the complaint that Common Cause
filed with the Federal Election Commission on November 22. 1983o concerning the National Republican Senatorial Committee
('NRSC)and the Republican National Independent Expenditure
Committee (RIIIEC). As you will recall, the Commission
reopened this matter on July 17, 1989 for the limited purpose
of considering the issues remanded to it in Common Cause v.
Federal Election Commission, 906 P. 2d 705 (D.C. Cir. 1990),
E±Y.3 715 F. Supp. 398 (D.D.C. 1989).

On July 10, 1984 the Commission found that there was
reason to believe that the ~1RSC and the RNIEC violated 2 U.S.C.
S 441a(a), a provision of the Pederal Election Campaign Act of
1971, as amended (the "Act"~, by virtue of being affiliated
committees and conducted an investigation of this matter.
Pursuant to the remand ~f the Circuit Court of Appeals for the(N District of Columbia, the Commission considered a Supplemental
General Counsel's Brier and a responsive letter from the NRSC.
On July 27, 1992 the Commission found that there was no
probable cause to believe that the NRSC and the RNIEC violated
2 U.S.C. S 441a(a) by virtue of being affiliated committees.
In addition, and pursuant to the remand of the U.S. District
Court for the District of Columbia, on the same date the
Commission found that there was no reason to believe that the
NRSC and the RNIEC violated 2 U.S.C. S 441a(a) by virtue of the
RNIEC being a political committee of the Republican National
Committee. Accordingly, the Commission closed the file in this
matter on July 27, 1992.
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UO~*r N. Witten, Esq.
Pa,. 2

This matter will become part of the public record within30 days. The Act allows a complainant to seek judicial reviewof the Commission's dismissal of this action. See 2 u.s.c.
S 437g(a)(8).

If you have any questions, please contact Teresa A.Nennessy, Assistant General Counsel, at 202/219-369Q

Sinc~a*!y,

nce N
- General Co~sel

Enclosure
General Counsel's Report
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