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AKIN, GuUMP, STRAUSS, HAUER & FELD
ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, NW.
SUITE 400
WASHINGTON, D.C. 20036

DALLAS OFFICE (202) 887-4000 AUSTIN OFFICE
2800 RepuBLICBANK BUILDING TELEX 89-668 900 AMERICAN BANK TOWER
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(214) 655-2800 (512) 476-71 67

June 24, 1983

Mr. Danny L. McDonald
Chairman

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

. MUR 1526
Marshall S. Cogan

Dear Mr. McDonald:

With the closing of the investigation concerning Marshall
S. Cogan, I am writing to ensure that the Federal Election
Commission's actions are not subject to misinterpretation and
to highlight the important aspects of this case. 1In short, the
record should indicate that Marshall S. Cogan only inadvertently
and temporarily exceeded certain federal campaign finance
limitations which are extremely difficult for an individual not
familiar with federal law to interpret and apply.

Because of the technical and inadvertent nature of the
actions of Mr. Cogan, and because Mr. Cogan voluntarily brought
the matter to the Commission's attention, the FEC has decided
to take no action against Mr. Cogan, impose no fine, and in
general leave spotless Mr. Cogan's record with regard to federal
campaign finance compliance. 1In fact, the Commission staff has
informally indicated that Mr. Cogan's willingness to come forward
and place all the facts before the Commission on his own initia-
tive was commendable and is to be encouraged in other citizens.

There are significant facts which should be kept in mind
in reviewing the nature of this case. First, it is very un-
likely that the Commission would have discovered this matter
had Mr. Cogan not come forward with the information. Second,
Mr. Cogan voluntarily sought and received refunds for the
contributions in question. Third, the Commission, by not
taking any further action, or imposing any penalty against
Mr. Cogan, implicitly supports Mr. Cogan's view that his
actions did not constitute any significant breach of federal
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law. Fourth, the rules governing the computation of the
yearly campaign finance limitations, the subject of the
Cogan investigation, are extremely complicated and difficult
to interpret. :

The questions at issue were whether Mr. Cogan violated
Sections 44la(a)(3) and 441(a)(1)(A) of the Federal Election
Campaign Act by exceeding the allowable limits in the calendar
years 1981 and 1982, The matter came to Mr. Cogan's attention
in November, 1982, He immediately instructed his accountants
and lawyers to review his political contributions in those
years. During the audit, we discovered that he may have ex-
ceeded the annual federal contribution limit by $5,000 in 1981
and by $2,500 in 1982. We also discovered that he may have
exceeded the limit on contributions to an individual candidate.

Once we made these determinations, Mr. Cogan immediately
sought and obtained refunds of $5,000 from the U.S. Democratic
Leadership Circle, $2,500 from the National PAC and $1,000

from the "Toby Moffet for U.S. Senate Committee." On December
2, 1982, I contacted the Commission on behalf of Mr. Cogan and
disclosed the existence of a possible violation. The following
cday, I met with Commission staff to discuss the matter and
determine the appropriate procedure for bringing Mr. Cogan into
compliance with the Act. On December 12, 1982, I submitted to
the Commission a full statement of the facts. Following the
routine opening of a Matter Under Review and an initial
investigation by the Commission's staff, the Commission
terminated its investigation to this matter on May 2, 1983.

vie believe that the above description accurately details the
true nature of Mr. Cogan's recent efforts to comply with federal
campaign finance laws. His conduct was exemplary, and we believe
the record should so reveal.
Sincerely, }
’ Lo
vzt ‘74’0
: 7
Edward S. Knight

ESK:1sh
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My, Kenneth Gross

General Counsel's Office
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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June 24, 1983

Mr. Danny L. McDonald
Chairman

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

MUR 1526
Marshall S. Cogan

Dear Mr. McDonald:

With the closing of the investigation concerning Marshall
S. Cogan, I am writing to ensure that the Federal Election
Commission's actions are not subject to misinterpretation and
to highlight the important aspects of this case. In short, the
record should indicate that Marshall S. Cogan only inadvertently
and temporarily exceeded certain federal campaign finance
limitations which are extremely difficult for an individual not
familiar with federal law to interpret and apply.

Because of the technical and inadvertent nature of the
actions of Mr. Cogan, and because Mr. Cogan voluntarily brought
the matter to the Commission's attention, the FEC has decided
to take no action against Mr. Cogan, impose no fine, and in
general leave spotless Mr. Cogan's record with regard to federal
campaign finance compliance. In fact, the Commission staff has
informally indicated that Mr. Cogan's willingness to come forward
and place all the facts before the Commission on his own initia-
tive was commendable and is to be encouraged in other citizens.

There are significant facts which should be kept in mind
in reviewing the nature of this case. First, it is very un-
likely that the Commission would have discovered this matter
had Mr. Cogan not come forward with the information. Second,
Mr. Cogan voluntarily sought and received refunds for the
contributions in question. Third, the Commission, by not
taking any further action, or imposing any penalty against
Mr. Cogan, implicitly supports Mr. Cogan's view that his
actions did not constitute any significant breach of federal
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law. Fourth, the rules governing the computation of the
yearly campaign finance limitations, the subject of the
Cogan investigation, are extremely complicated and difficult
to interpret.

The questions at issue were whether Mr. Cogan violated
Sections 44la(a)(3) and 441(a)(1l)(A) of the Federal Election
Campaign Act by exceeding the allowable limits in the calendar
years 1981 and 1982, The matter came to Mr. Cogan's attention
in November, 1982, He immediately instructed his accountants
and lawyers to review his political contributions in those
years. During the audit, we discovered that he may have ex-
ceeded the annual federal contribution limit by $5,000 in 1981
and by $2,500 in 1982, We also discovered that he may have
exceeded the limit on contributions to an individual candidate.

Once we made these determinations, Mr. Cogan immediately
sought and obtained refunds of $5,000 from the U.S. Democratic
Leadership Circle, $2,500 from the National PAC and $1,000
from the "Toby Moffet for U.S. Senate Committee.” On December
2, 1982, I contacted the Commission on behalf of Mr. Cogan and
disclosed the existence of a possible violation. The following
day, I met with Commission staff to discuss the matter and
determine the appropriate procedure for bringing Mr. Cogan into
compliance with the Act. On December 12, 1982, I submitted to
the Commission a full statement of the facts. Following the
routine opening of a Matter Under Review and an initial
investigation by the Commission's staff, the Commission
terminated its investigation to this matter on May 2, 1983,

We believe that the above description accurately details the
true nature of Mr. Cogan's recent efforts to comply with federal
campaign finance laws. His conduct was exemplary, and we believe
the record should so reveal.

Sincerely,

Yy

/

(+
Edward S. Knight

ESK:1lsh




Axm GUMP, STRAUSS, HAVUER & FELD
ATTORNEYS AT LAW
SUITE 400
1333 NEW HAMPSHIRE AVENUE, N. W.
WASHINGTON, D.C. 20036

Mr. Danny L. McDonald
chairman

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463




9@ qa(,, RLSCe s 0 ;Fs
O 1% Cec 12 L
SIHATEY ©4: 4

AKIN, GUMP, STRAUSS, HAUER & FELD
ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, N.W.
SVUITE 400
WASHINGTON, D.C. 20036
DALLAS OFFICE (202) 887-4000 AUSTIN OFFICE

2800 ReprPuBLICBANK DALLAS BuUILDING TELEX 89-86S 900 AMERICAN BANK TOWER

AUSTIN, TEXAS 7870

DAL LAS, TEXAS 7S20! .
WRITER'S DIRECT DIAL NUMBER 887
(214) 655-2800 (512) 4768-7167

May 20, 1983

Kenneth A. Gross, Esq. PS
Federal Election Commission ‘.
1325 K Street, N.W. S
Washington, D.C. 20463 S S}

MUR 1526

Dear Mr. Gross:

Regarding the Commission's investigation of Marshall S.
Cogan, I am requesting an extension of time beyond the thirty
day limit set for public disclosure of the file in this matter.
Specifically, we would like to renew our request that the file
not be disclosed; alternatively, should the Commission or your
office decide that the file will be made public, we request
that the Commission place a statement in the record explaining
that it terminated its investigation because Mr. Cogan's viola-
tion was inadvertent and de minimus in impact.

In any event, we are asking that any such record not be made
public for a period of thirty days from the date on which we
receive your response to our request that this matter not be

dischsed.

As we explained in our correspondence of May 12, 1983, Mr.
Cogan remains concerned about the possible effects of a public
record on his future financial activities. Therefore, in the
event that disclosure is made, we would like an opportunity to
submit additional information for inclusion in the record and
examine the documents to placed in the record. A thirty-day
extension will give us sufficient time to prepare and submit -

further information.

Again, we appreciate your forbearance in this matter.

Sincerely,

G T Sih T

ESK:1sh

cc: M. Dymersky
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May 20, 1983

Kenneth A. Gross, Esqg.
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

MUR 1526

Dear Mr. Gross:

Regarding the Commission's investigation of Marshall S.
Cogan, I am requesting an extension of time beyond the thirty
day limit set for public disclosure of the file in this matter.
Specifically, we would like to renew our request that the file

not be disclosed; alternatively, should the Commission or your
office decide that the file will be made public, we request
that the Commission place a statement in.the record explaining
that it terminated its investigation because Mr. Cogan's viola-
tion was inadvertent and de minimus in impact.

In any event, we are asking that any such record not be made
public for a period of thirty days from the date on which we
receive your response to our request that this matter not be
disclosed. <

As we explained in our correspondence of May 12, 1983, Mr.
Cogan remains concerned about the possible effects of a public
record. on his future financial activities. Therefore, in the
event that disclosure is made, we would like an opportunity to
submit additional information for inclusion in the record and
examine the documents to placed in the record. A thirty-day
extension will give us sufficient time to prepare and submit
further information.

Again, we appreciate your forbearance in this matter.
Sincerely,
Edward S. Knighgj
ESK:1sh

cc: M. Dymersky
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Mike Dymersky

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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WASHINGTON, D. C. 20036

TO:

Kenneth A. Gross, Esquire
General Counsel's Office
Federal Election Commission
1325 K Street, N.W.
Washington, D.C.

FIRST CLASS MAIL
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Mr. Michael Dymersky
Federal Election Commission
1325 K Street, N.W,
Washington, D.C.




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 2, 1983

Edward S. Knight, Esquire

Akin, Gump et al

1333 New Hampshire Avenue, NW

Suite 400

Washington, D.C. 20036 =43

Re: MUR 1526; Marshall S. Cogan
Dear Mr. Knight:

On February 17, 1983, the Commission found reason to believe
that your client had violated 2 U.S.C. § 44la(a)(3), a provision
of the Federal Election Campaign Act of 1971, as amended ("the
Act") in connection with the above referenced MUR. However,
after considering the circumstances of this matter, the
Commission has determined to take no further action and close its
file as it pertains to your client. Accordingly, the file in
this matter, numbered MUR 1526, has been closed. This matter
will become part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within ten days.

The Commission reminds you that by making contributions
aggregating in excess of $25,000 per year for two successive
years, your client nevertheless appears to have violated 2 U.S.C.
§ 44la(a) (3), and he should take immediate steps to insure that
this activity does not occur in the future.

If you have any questions, please direct them to Michael
Dymersky at (202)523-4057.

Sincerely,

Charles N, Steele
General Counsel

Associate General Counsel




FEDERAL ELECTION COMMISSION
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Edward S. Knight, Esquire
Akin, Gump et al.

1333 New Hampshire Avenue, NW
Suite 400

washington, D.C. 20036

MUR 1526; Marshall S. Cogan

Dear Mr. Knight:

On February 17, 1983, the Commission found reason to believe
that your client had violated 2 U.S.C. § 44la(a) (3), a provision
of the Federal Election Campaign Act of 1971, as amended ("the
Act") in connection with the above referenced MUR. However,
after considering the circumstances of this matter, the
Commission has determined to take no further action and close its
file as it pertains to your client. Accordingly, the file in
this matter, numbered MUR 1526, has been closed. This matter
will become part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within ten days.

The Commission reminds you that by making contributions
aggregating in excess of $25,000 per year for two successive
years, your client nevertheless appears to have violated 2 U.S.C.
§ 44la(a) (3), and he should take immediate steps to insure that
this activity does not occur in the future.

I1f you have anyvguestions, please direct them to Michael
Dymersky at (202)523-4057.

Sincerely,

/ k\,14\9"’ et

General Counsel

ES§1 Kenneth A. Gross

Associate General Counsel




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 1526
Marshall S. Cogan

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on April 27,
1983, the Commission decided by a vote of 5-0 to take the
foilowing actions in MUR 1526:

Take no further action with
respect to Marshall S. Cogan.
Close the file.

Approve and authorize the sending
of the notification letter as
attached to the General Counsel's
April 19, 1983 Report.

Commissioners Aikens, Elliott, McGarry, Harris and
Reiche voted affirmatively in this matter; Commissioner

McDonald did not cast a vote.

Attest:

Marjorie W. Emmons
Secretary of the Commission

Received in Office of Commission Secretary: 4-22-83, 1:54
Circulated on 48 hour tally basis: 4-25-83, 11:00
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BEFORE THE FEDERAL ELECTION COMMISSION
April 19, 1983

In the Matter of
MUR 1526

Marshall S. Cogan

| d 22YdV ER

GENERAL COUNSEL'S REPORT

kG

I. BACKGROUND

On December 3, 1982, an attorney for Marshall S. Cogan
("Respondent”) met with staff members to voluntarily disclose
facts which appeared to constitute violations of 2 U.S.C.
§§ 44la(a) (1) (A) and 441a(a) (3) by Respondent, and a violation of
2 U.S.C. § 441a(f) by the Toby Moffet for U.S. Senate Committee
("the Moffet Committee™). Respondent made $30,000 in aggregate
contributions in 1981, and $28,500 in aggregate contributions in
1982, which included contributions of $3,000 in the aggregate to
the Moffet Committee, which the Moffet Committee accepted.
Before Commission action, Respondent sought and received refunds
of all of the excessive amounts.

On February 17, 1983, the Commission determined that there
was reason to believe that Respondent violated 2 U.S.C.
§ 44la(a) (1) (A) but decided to take no further action on that

apparent violation. Reason to believe was also found that

Respondent violated 2 U.S.C. § 44la(a) (3) by exceeding the annual

contribution ceiling by $5,000 in 1981, and by $3,500 in 1982.

While reason to believe that the Moffet Committee violated
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2 U.S.C. § 44la(f) was also found, the Commission decided to take
no further action and close the file as to it. Therefore, this
office has proceeded to investigate the only outstanding apparent
violation -~ the Section 44la(a) (3) violation by Respondent.

Notification of the Commission's action was sent on
February 23, 1983, and the matter proceeded to the investigation
stage. Respondent asked for an extension of time to respond to
the finding, which was granted. On March 21, 1983, Respondent
filed a written response to the Commission's determination, with
this office. (See Attachment I). On March 30, 1983,
Respondent's counsel once again met with OGC staff, to discuss
the direction of the investigation, and to clarify any possible
questions with regard to the facts of the matter.

II. ANALYSIS

Respondent Cogan violated 2 U.S.C. § 44la(a) (3) by making
contributions in excess of the $25,000 limit in 1981 and 1982.
However, after reviewing all of the facts in this matter it is
recommended that the Commission take no further action and close
the file.

Respondent voluntarily brought this matter to the
Commission's attention when Respondent's counsel notified the
Office of General Counsel of the possible violation. As a result
of the Respondent coming forward, this MUR was opened. Prior to
the opening of this MUR and prior to the Commission's

investigation, Respondent sought to correct the violation by
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seeking and obtaining refunds totaling $5,000 for 1981 and $3,500
for 1982. Moreover, Respondent states that his making the
excessive contributions was unintentional. Respondent has
cooperated fully with the Office of General Counsel in this
matter.

Respondent Cogan has attempted to voluntarily comply with
enforcement of the Act. He brought this matter to the attention
of the Commission and took steps to correct the violation by
obtaining refunds for the amounts in violation of the Act.
Accordingly, the Office of General Counsel recommends that the
Commission not pursue this matter further.

III. RECOMMENDATIONS

1., Take no further action with respect to Marshall S.
Cogan, and close the file;

2. Approve and authorize the sending of the attached

notification letter.

Charles N, Steele
General Counsel

[SPLJ/’??, 1943 BY: /{}/L/ Nt 1 8

Date / Kenneth A, Gross
Associate General Counsel

Attachments
1) Respondent's response
2) Proposed notification letter
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:Danqg L. McDonald

Chairman

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

MUR 1526
Marshall S. Cogan

Dear Mr. McDonald:

We have received notice of the Federal Election Commission's
(the "Commission”) finding reason to believe that Mr. Marshall S.
Cogan violated 2 U.S.C. §44la(a)(3) and iﬁi—TMTT_TTA)>of the
Federal Election Campaign Act of 1971, as y contributing
$30,000 in 1981, $28,500 in 1982, and $3,000 in the aggregate to
the Toby Moffett for U.S. Senate Committee in 1981 and 1982. We
understand further that the Commission staff has recommende
that no additional action be taken on the possible
violation, but did not make a recommendation on the ATleged
§441a(a)(3) violation. We have also reviewed the attached
General Counsel's Factual and Legal Analysis, and respectfully
recommend that any further action on the alleged §44la(a)(3)
violation is unwarranted in light of the mitigating circumstances
present in this case.

FACTS

As we noted in our correspondence of December 13, 1982
(enclosed), Mr. Cogan has made a a good faith effort to comply
with the Commission’'s regulations restricting contributions to
candidates for federal office (11 C.P.R. §110.5). Specifically,
as soon as he discovered a possible violation, he initiated con-
tacts with the Commission through counsel. Mr. Cogan succeeded in
recovering all excessive contributions.l/ However, we note that,

i/ See attached copies of cancelled checks.

%&MM‘I - ()
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due to a clerical error,.we reported that he received a $5,000.00
refund from the Democratic National Committee Services Corporation,
attributable to 198l. In fact, Mr. Cogan received a refund in
that amount for a 1981 contribution to the U.S. Senate Democratic
Leadership Circle. Despite the error, however, Mr. Cogan is now
within the §44la(a)(3) 1limits for 1981. These facts are undisputed
by the Commission stafef.

Further, we would like to stress the fact that Mr. Cogan
alerted the Commission to the possible violations. He also ac-
tively sought to correct his mistake by requesting refunds before
the Comnission staff recommended that he do so. By any standard,
these were exemplary actions.

SUMMARY OF ARGUMENT

Our recommendation that the Commission take no further action
against the respondent in this MUR is based upon mitigating factors
that proved to be decisive in previous Cormission actions. First,
the respondent voluntarily contacted the Commission. Second, he
sought refunds of excessive contributions even before the Commission
staff urged that he do so. Third, all excess amounts have been
recovered. Fourth, the amounts in question did not affect to any
measurable or significant degree a federal election. Fifth, in
recommending that the Commission not act on the alleged §441(a)(1)(A)
violation, the Commission staff recognized the existence of mitigat-
ing factors and provided a basis for making the same recommendation
on the alleged §44la(a)(3) violation. Sixth, to impose a fine or
take further action against this respondent would serve no useful
purpose and may have a chilling effect upon individuals exercising
their First Amendment rights in the future.

DISCUSSION

The respondent's voluntary efforts to resolve this matter

should be considered by the Commission in determining whether

to dismiss this MUR. In previous instances where it has imple-
mented §44la(a)(3) and §437g(a)(5)(A), the Commission has treated
respondents' voluntary efforts to comply with its regulations

as a good faith act. Specifically, in MUR 375, a Commission
staff memorandum stated that voluntary compliance as opposed to
waiting for FEC action should be viewed as a mitigating factor.2/
MUR 375 involved respondents who exceeded the joint contribution

2/  FEC staff memorandum dated April 4, 1979.

| Whachuet 7 -(2)
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l1imit by $48,000. They apparently did not obtain refunds before
they notified the Commission of a probable violation. Although
§437g(a)(5)(A) provides that the respondents in MUR 375 might
have been fined §$5,000, the Commission assessed a $1,000 fine.
Consequently, the disposition of MUR 375 provides a basis for
substantially reducing the maximum penalty allowed by law when

a respondent has acted to alert the Commission to his or her
possible violation. ‘

Further, Mr. Cogan not only alerted the Commission of possi-
ble violations voluntarily but corrected his mistake immediately.
Because he did so, to exact a penalty would be inconsistent with
the disposition of prior cases. Specifically, in similar cases
involving individual contributors, the fine has been equal to
or less than the unrefunded amount of the excessive contribution.
For example, MUR 920 concerned a §44la(a)(3) violation by a
respondent who apparently failed to report excessive contribu-
tions before the Commission discovered them. The public record
reveals that the Commission staff was unable to determine the
exact amount of the overage. Nevertheless, the Commission ac-
cepted the respondent's figure of $1,450 in excessive contribu-
tions and levied the same amount in settlement of the charge
against him. Similarly, the respondent in MUR 530 was found to
have violated both §44la(a)(3) and §441la(a)(l)(B). Although he
also failed to notify the Commission of $§590 in excessive contri-
butions, he was fined $100. 1In other words, respondents who
did not immediately seek and receive complete refunds were
fined either nominal sums or the unrefunded amounts.

We want to emphasize that the respondent in this matter re-
covered the excessive contributions before being urged to do so
by the Commission staff. This fact should weigh heavily in the
Commission's deliberations on this MUR.

In addition, we also want to emphasize the line of reasoning
in previous Commission actions which looks to the impact of a
violation on a federal election. Assuming hypothetically that
the recipients of Mr. Cogan's excessive contributions received
a measureable benefit from them, the economic value of that
benefit was clearly de minimus. The $5,000 excess amount was re-
turned after 30 months, the $2,500 excess amount after 9 months.
The Toby Moffett contribution was returned after 8 months. In
each instance, the recipient benefited from the use of the funds
for a short period of time.3/ Therefore, the value received
because of the respondent's violation was inevitably less than

3/ 26 U.s.C. §483 proposes a method for computing unstated
interest. Alternatively, the prime rate might be used.

Under either alternative, the economic benefit of Mr. Cogan's
excessive contributions was less than $600.00.

/41%[///&%/ Tl 3)
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the amount of his excessive conributions. 1In this regard, the
negligible value of the sums involved in this case did not sub-
stantially affect a federal election.

Further, in light of the Commission staff recommendation
that the Moffett matter be closed, we believe the other claim
against Mr. Cogan should also be dismissed. Where contributions
exceeded the allowable limit, the respondent recovered the exces-
sive amounts. The facts surrounding his request and receipt of
refunds were substantially the same in each incident under in-
vestigation.

As the Commission is aware, the regulatory provisions appli-
cable to individual contributors are of relatively recent origin
and remain largely unfamiliar to the public. In fact, even the
most sophisticated among individual contributors generally have
only a passing knowledge, if any, that a complex regulatory sys-
tem exists. When one considers the variety of designated cate-
gories of potential recipients of contributions and the difficult
aggregation rules, it is likely that inadvertent violations will
occur. Consequently, the Commission may properly decline to
take an action that would discourage the exercise of an important
right and participation in a socially desirable activity.4/

Finally, we wish to emphasize that this MUR suggests that the
excessive contributions were inadvertent. There is no evidence
of a blatant, intentional violation.

To summarize:

1. the respondent voluntarily contacted the
Commission concerning the alleged violations:

2. the respondent sought refunds of his excessive
contributions before the Commission staff advised
him to do so:;
the excessive contributions were recovered;

the excessive contributions did not affect a
federal election:

4/ See the statement of Hugh Scott, Senator from Pennsylvania
before the Subcommittee on Privileges and Elections, House Com-
mittee on Rules and Administration, 92nd Congress (May 25, 1971):
"The best interests of the United States are not served through
restricting the political activities or its citizens. Rather, we
should be encouraging the fullest participation of both."

fé//éé(d/éth«’éz—(4)
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the Commission staff failed to provide a basis
for treating the alleged §441a(a)(3) violation
differently than the §441(a)(1)(A) violation;

6. further action in this MUR may “chill® the
future exercise of First Amendment rights.

Additional proceedings in this case will impose an undue burden
on Mr. Cogan. As a businessman, he stands to suffer substantial
harm as a result of this investigation and the attendant public
record. Viewed as a whole, therefore, the facts in this MUR
suggest a violation that is within a category of cases which

the Commission has ample discretion to dismiss without further
action.

Sincerely,

AKIN, GUMP, STRAUSS, HAUER & FELD

Dl Sz

Edward S. Knight/
Joel Jankowsky, P.C

By
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US. Sen. Alan Cranston
California

Co-Chairmen
U.S. Sen. Robert C. Byrd
Wemnt Virginia
US. Sen. Wendell H. Ford

Kentucky

U.S. Sen. Daniel K. Inouye
Hawaii

U.S Sen. Henry M. Jackson
Washingion

US Sen. Edward M. Kennedy

. Masachwelts
U.S. Sen. Ruseel! B. Long
Louisiana

Executive Director
Theadore Waller

Finance Director
., , Barbara Taylor

Gapiinl Coordinator
~=Esther Coopersmith

o

444 North Capitol Street, N.W., Washington, D.C. 20001  (202) 224-2540

Authorgzed and pard for by L S Senste Demvxcratic Leaderhip Circle g o3 m& ZI ( Z (‘ y

U.S. Senate Democratic Leadership Circle

\L
&

December 3, 1982

Mr. Marshall S. Cogan
Chairman

GFI/Knoll International
153 East 53rd Street

New York, New York 10022

Dear Mr. Cogan:

Herewith, as requested by your secretary earlier in

the week, our check in the amount of $5,000, being

a refund of your 1981 contribution to the U.S. Senate
Democratic Leadership Circle. _This refund is to bring
you into compliance with the federal contribution
limits. %

Since{el',

//;/f y /////

o i e

TW/dg Theodore Waller

Enclosure




® TobyMoffett®

FOR UNITED STATES SENATE

December 10, 1982

Mr. Marshall Cogan

Knoll International

153 E 53rd Street

New York, New York 10022

Dear Mr. Cogan:

Earlier this week I returned a $1000.00 contribution to
you after it was determined that you had contributed more
than the legal 1imit allowed by the F.E.C. I have reviewed
our records and now show contributions totalling $2000.00
from you, $1000.00 from your wife,Maureen, and glOOO from
you son,Andrew. If your records show these same contrjbutions,
and you have an interest in contributing another $1000.00 to
help pay off Toby's campaign debt, may I suggest another
contribution from either your wife or your son.

. I apologize for the error made by us in accepting your
third contribution. We appreciate your generous support..

Sincerely,

Finange Director

/%(/(’/MML A= 7) _

LU VTUUT UARTEORD CONNECTICUT 06114 (203) 249-7671
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FEDERAL ELECTION COMMISSION -
WASHINGTON, D.C. 20463

Edward S. Knight, Esquire
Akin, Gump et al.

1333 New Hampshire Avenue, NW
Suite 400

washington, D.C. 20036

Re: MUR 1526; Marshall S. Cogan
Dear Mr. Knight:

On February 17, 1983, the Commission found reason to believe
that your client had violated 2 U.S.C. § 44la(a)(3), a provision
of the Federal Election Campaign Act of 1971, as amended ("the
Act”) in connection with the above referenced MUR. However,
after considering the circumstances of this matter, the
Commission has determined to take no further action and close its
file as it pertains to your client. Accordingly, the file in
this matter, numbered MUR 1526, has been closed. This matter
will become part of the public record within 30 days. Should you
wish to submit any factual or legal materials to appear on the
public record, please do so within ten days.

The Commission reminds you that by making contributions
aggregating in excess of $25,000 per year for two successive
years, your client nevertheless appears to have violated 2 U.S.C.
§ 44la(a) (3), and he should take immediate steps to insure that
this activity does not occur in the future.

If you have any questions, please direct them to Michael
Dymersky at (202)523-4057.

Sincerely,

Charles N, Steele
General Counsel

Kenneth A. Gross
Associate General Counsel

bl T~ C1)




MICHAEL A. SCHAFFER ).
25 NORTH BEACON STREET -~
WEST HARTFORD, CT 06105 i/

83‘4F%k8{11FiEh.1?§?

Mr. Daniel McDonald
Chairman

FEDERAL ELECTION COMMISSION
Washington, D. C, 20463

Dear Mr. McDonald: =

I am in receipt of the letter dated February 23, 1983, which was forwarded
by Ercole Labadia, former Treasurer of the Toby Moffett for U, S. Senate Committee,
which cites the Committee for violating 2 U.S.C. 44la (f), a provision of the
Federal Election Campaign Act of 1971,

Please forgive the tardiness in the response to the Federal Election
Commission's findings; however, with the end of the campaign, the fact that I
came on as Treasurer midway through the campaign, and the letter was sent to the
previous treasurer, I did not receive your letter until late March., Since then,
I have attempted to investigate the matter and to piece together an explanation
of the error with respect to accepting a political contribution in excess of the
maximum permitted under Federal Election Commission Statutes from Marshall S. Cogan.

It appears from our records that we inadvertently entered into our computer
records the contribution from Marshall S. Cogan on 3/18/82 in the amount of $1,000.
Thus, we believed when the computer run was made to update our files, that the
campaign had only received a total of $2,000 from Marshall S. Cogan. However,
upon further examination and corrections made later during the year, it became
apparent to us that we had received $2,000 in March as opposed to the $1,000.
Therefore, upon discovering the error, we returned to Mr. Cogan, at our own
initiative before this matter was raised by the Federal Election Commission and
without being approached by Mr. Cogan, a refund of $1,000 in December, 1982, in
order to comply with the statutes of the Federal Election Campaign Act.

I would appreciate it if thiswletter could be made a part of the public record

on this matter and, again, please forgive my tardiness in responding, since circum-
stances did not permit a more rapid response.

Y;))u/rs truly, W ‘
Michael A. Schaffer, Tréasurer

Toby Moffett for U. S. Senate Committee
MAS/p

cc: Clif Leonhardt




Mr. Daniel McDonald
Chairmen

FEDERAL ELECTION COMMISSION
Washington, D. C. 20463
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AKIN, GUMP, STRAUSS, HAUER & FELD
ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, N.w.
SUITE 400
WASHINGTON, D.C. 20036

DALLAS OFFICE (202) 887-4000 AUSTIN OFFICE
2800 ReprPuBLICBANK DALLAS BUILDING TELEX 89-6865 4135 sooAAu:ch:N ABSM;Ke’Tgw:n
USTIN, TEX 1
(XX 1A TARIR WRITER'S DIRECT DIAL NUMBER 867-— — — k
(214) 855-2800 (512) 476-7187

March 18, 1983

Mr. Michael Dymersky
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

MUR 1526
Marshall S. Cogan

Dear Mr. Dymersky:

Per Carolyn Gipson's telephone conversation with
your office this afternoon, I am formally requesting
an extension of the date on which we are required to
respond to MUR 1526.

I would appreciate an extension on filing a
response until Monday, March 21, 1983.

Sincerely,

Edward S. Knigh




GumpP, STRAUSS, HAUER & FELD
ATTORNEYS AT LAW
SUITE 400
B33 NEW HAMPSHIRE AVENUE, N. W.
ASHINGTON, D.C.20036

—

Mr. Michael Dymersky
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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ATTORNEYS AT LAW ’
A PARTNERSHIP INCLUDING PROFLSSIONAL CORPORATIONS
1333 NEW HAMPSKIRE AVENUE, N.W.
SUITE «0C '
WASHINGTON, D.C.200368

DALLAS OFFICL (202) 887-40C0O AUSTIN OFFICE
2E80C ReeusLiCBank DaLias BuilDiING TELEX 89-6€8 135 SO0 AMERICAN BANK TOWELR
DALLAS, TCXAS 7820 WRITER'S DIMECT DIAL WUNB TR €82 AUSTIN, TEXAS 7870)
(216) €585-2800 (812) 476-7167

March 21, 1983

Danny L. McDonald

Chairman

Federal Election Commission
1325 K Street, N.W.
wWashington, D.C. 20463

MUR 1526
Marshall S. Cogan

Dear Mr. McDonald:

We have received notice of the Federal Election Commission's
(the "Commission") f£inding reason to believe that Mr. Marshall S.
Cogan violated 2 U.S.C. §44la(a)(3) and §441(a)(1)(A) of the
Federal Election Campaign Act of 1971, as amended, by contributing
$30,000 in 1981, $28,500 in 1982, and $3,000 in the aggregate to
the Toby Moffett for U.S. Senate Committee in 1981 and 1982. We
understand further that the Commission staff has recommended
that no additional action be taken on the possible §444(a)(1l)(a)
violation, but did not make 2 recommendation on the alleged
§44la(a)(3) violation. We have also reviewed the attached
General Counsel's Factual and Legal Analysis, and respectfully
recommend that any further action on the alleged §44la(a)(3)
violation is unwarranted in light cf the mitigating circumstances
present in this case.

3040 4

§
&
Y

FACTS

2s we noted in. our correspondence of December 13, 1982
(enclosed), Mr. Cogan has made & a good faith effort to comply
with the Commission's reculations restricting contributions to
candidates for federal office (11 C.F.R. §110.5). Specifically,
as soon as he éiscovered a possible violation, he initiated con-
tacts with the Commission through counsel. Mr. Cogan succeeded in
recovering all excessive contributions.l/ However, we note that,

See attached copies o0f cancelled checks.
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due to a clerical error, we reported that he received a $5,000.00
refund from the Democratic National Committee Services Corporation,
attributable to 1981. 1In fact, Mr. Cogan received a refund in
that amount for a 1981 contribution to the U.S. Senate Democratic
lLeadership Circle. Despite the error, however, Mr. Cogan is now
within the §44la(a)(3) limits for 1981. These facts are undisputed
by the Commission staff.

Further, we would like to stress the fact that Mr. Cogan
alerted the Commission to the possible violations. He also ac-
tively sought to correct his mistake by requesting refunds before
the Commission staff recommended that he do so. By any standard,
these were exemplary actions.

SUMMARY OF ERRGUMENT

Our recommendation that the Commission take no further action
against the respondent in this MUR is based upon mitigating factors
that proved to be decisive in previous Commission actions. First,
the respondent voluntarily contacted the Commission. Second, he
sought refunds of excessive contributions even before the Commission
staff urged that he do so. Third, 2ll excess amounts have been
recovered. Fourth, the amounts in guestion did not affect to any
measurable or significant degree a federal election. Fifth, in
recommending that the Commission nct act on the alleged §441(a)(1)(A)
violation, the Commission staff recognized the existence of mitigat-
ing factors and provided a basis for making the same recommendation
on the alleged §44la(a)(3) violation. Sixth, to impose a fine or
take further action against this respondent would serve no useful
purpose and may have & chilling effect upon individuals exercising
their rirst Amendment richts in the future.

DISCUSSION

The respondent's voluntary efforts to resclve this matter
should be considered by the Commissien in determining whether
to dismiss this MUR. 1In previous instances where it has imple-
mented §44la(a)(3) and §437cg(a)(5)(a), the Commission has treated
respondents' voluntary efforts to comply with its regulations
as a good faith act. Specifically, in MUR 375, a Commission
staff memorandum stated that voluntary compliance as opposed to
waiting for FEC action shoulé be viewed as a mitigating factor.2/
MUR 375 involved respondenis who exceeded the joint contribution

2 FEC staff memorandum dazed
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limit by $48,000. They apparently 4did not obtain refunds before
they notified the Commission of a probable violation. Although
§437g(a)(5)(A) provides that the respondents in MUR 375 might
have been fined $5,000, the Commission assessed a $1,000 fine.
Conseguently, the disposition of MUR 375 provides a basis for
substantially reducing the maximum penalty allowed by law when

a respondent has acted to alert the Commission to his or her
possible violation.

Further, Mr. Cogan not only alerted the Commission of possi-
ble violations voluntarily but corrected his mistake immediately.
Because he did so, to exact a penalty would be inconsistent with
the disposition of prior cases. Specifically, in similar cases
involving individual contributors, the fine has been egual to
or less than the unrefunded amount of the excessive contribution.
For example, MUR 220 concerned a §44la(a)(3) violation by a
responéent who apnarenblv failed to report excessive contribu-
tions befeore the Commission discovereé them. The public record
reveals that the Commission stzff wazs unable t0 determine the
exact amount of the overage. XNevertheless, the Commission ac-
cepted the respondent's ficure of $1,450 in excessive contribu-
tions and levied the same amount in settlement ¢of the charge
acainst him. Similarly, the respondent in MUR 530 was found to
have violateé both §44la(a)(3) and §441a(z)(1)(B). Although he
alsoc failed to notify the Commission of $5S0 in excessive contris
butions, he was £ined $100. 1In cther wordés, respondents who
c¢id not immediately seeX ané receive complete refunds were
fined either nominal sums or the unrefundéed amounts.

We want to emphasize that the respondent in this matter re-
covered the excessive contributions before beincg urced to do so
by the Commission staff. This fact shoulé weich heavily in the
Commission's deliberations on this MUR.

In adéition, we alsc want to exmphasize the line of reasoning
in previous Commission acticns which looks o the impact of a
violation on & federal election. &Assuming hypothetically that
the recirpients of Mr. Cogan's excessive contributions received
& measurezble benefit from them, the economic value of that
benefit was clearly de minimus. The $5,000 excess amount was re-
turned after 30 months, the $2,500 excess amount after 9 months.
Tne Toby Moffett contridution was returned after 8 months. In
each instance, the recipient benefized from the use of the funds
for a short period of .1me ;/ nerefcre, the vealue received
because ©0f the respondent's vzﬁ’at;cn was inevitebly less than

3/ 26 U.s.C. §48B3 proposes a
interest. Alternatively, the
Under either alternztive, %he
excessive contributions was
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the amount of his excessive conributions. 1In this regard, the
negligible value of the sums involved in this case did not sub-
stantially affect a federal election.

Further, in light of the Commission staff recommendation
that the Moffett matter be closed, we believe the other claim
against Mr. Cogan should also be dismissed. Where contributions
exceeded the allowable limit, the respondent recovered the exces-
sive amounts. The facts surrounding his reguest and receipt of
refunds were substantially the same in each incident under in-
vestigation.

As the Commission is aware, the regulatory provisions appli-
cable to individuzl contributors are of relatively recent origin
and remain largely unfamiliar to the public. 1In facit, even the
most sophisticated among individual contributors generally have
only a passing knowledge, if any, that a complex reculatory sys-
tem exists. When one considers the variety of desicnated cate-
gories of potential recipients of contributions anéd the difficult
aggregation rules, it is likely thet inadvertent violations will
occur. Conseguently, the Commissicn may properly decline to
take an action that woulé discourace the exercise of an important
right ané participation in a socially desirable activity.4/

Finally, we wish to empnasize that this MUR suggests that the
excessive contributions were inadvertent. There is no evidence
of 2 blatznt, intentionzl violation.

To summearize:

1. +the respondent voluntarily contacted the
Commission concerning the zlleged violations:
the respondent sought refunds of his excessive
contributions before the Commission staff acvised
him to do so;

the excessive contributicne were recovered;

+he excessive contributions éidé
federal election;

4/ See +he statement of
before the Subcommittee on
mittee on Rules ané Aémini
"The best interestis 0f the
sestrlicting the poyiticaz 2
shoulé be encouraging <«

in Pennsylvaniea
House Com-
GMEY 121504 SO
served tnrough
citizens. Rather, we
cf both."
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the Commission staff failed to provide a basis
for treating the alleged §44la(a)(3) violation
differently than the §441(a)(1l)(A) violation;

6. further action in this MUR may "chill" the
future exercise of First *mendment rights.

Additional proceedings in this case will impose an undue burden
on Mr. Cogan. As a businessman, he stands to suffer substantial
harm as a result of this investigation and the attendant public
record. Viewed as a whole, therefore, the facts in this MUR
suggest a violation that is within a category of cases which
the Commission has ample discretion to dismiss without further
action.

Sincerely,

AKIN, GUMP, STRAUSS, HARUER & FELD

e’ Lot

Zéward S. Knight/
Joel Jankowsky, P.C
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Amr,’SUMP, STRAUSS, HAUERQ FELD
ATTORNEYS AT LAW
A PARTNEREHIP INCLUDING PROFLSSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, N.W.
SUITE «CO
WASHINGTON, D.C. 20036
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December 13, 1982

Renneth A. Gross, Esquire
associate General Counsel
federal Election Commission
1325 R Street, N.W.
washington, D.C. 20463

Mr, Marshall S. Cogan
(Pre-MUR100)

Dear Mr. Gross:

This letter explains further the facts ané circumstances
surrounding Mc-. Marshall S, Cocan's discovery of his possible
violation of Federzl Election Comnission reculations (1l C.F.R.
§ 110.5). &As you know, this cdiscovery was initizlly described
in my December 2, 1982 correspondence to vou on behalf of
Mz. Cogan.

In early November of this veas-, Mr. Cogan became concerned
over the amount ¢f his contributicns to federzl elections. 1/
tlthouch he was not intimately familiar with federal election
law at that time, he was interestec in obtaininc a better ac-
counting of his contributions tc candicates for federzl office
in 1981 and 1°82. With this in miné, Mr. Micheel Schwartzbarg,
vr. Cocan's accountant, preperec & memorancum detailing the
incdividuels tc wnom Mr. Cocean contributeé ané the amounts he
had¢ contTibuted in 19825

This memcranéum was sent to M-. Cogan or the morning of
November 12, Accor€ing to Mr. Cogan, this memorandun was to
: i cf ciscussion with his zttorney, Mr. Zlan Feld, at

scheculed for November 1§, 19B2Z.

¢f having-hi
) ané recuested
Sepcember 2, 1982,

)

Zncleosure &
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On the morning of November 13, VMs. BHelen lLento,
Mr. Cogan's secretary, received a telephone call from a
Mr. Greenspan, who stated that he was an associate of the
newspaper journalist Jack Anderson. He told Ms. Lento that
he was preparing background materiazl for a possible story on
the Federal Election Commission. &ccording to Mr. Greenspan,
Mr. Cogan's name had been identified as a major contributor
to federal political candidates. In particular, Mr. Greenspan
indicated that Mr. Cogan's two $1,000 contributions to the
"Tom Lantos for Congress Committee” could constitute a pos-
sible violation of Federal election law. Mr. Greenspan asked
Ms. lento if Mr. Cocan wanted to ccmment upon the Lantos con-
tributions. 2/

After VMr. Cogcan was informed cf the telephone call by
Ms. lento, ané being unaware cf the federzl reculations in
this egrez, Mr. Cocan immecdiately cecntacteé Mr. Schwartzbard
to ask him to determine whether there hacd in fact been a
violation of the federal election law. At the time of this
call, Mr. Pelé was visiting the ciffiices of Mr. Schwartzbard.
Following the call, Mr. Feld, Mr. Schwartzbaré anéd I becan &
vigorous investication of Mr. Cogan's pcl;:;ca. contributions
to federal cancicetes in 1981 and 19€2. Accorcing to our pre-
liminary £indings, it azppeared that Mr. Cogan had exceeded the
annual federal contribution limitation by $5,000 in 1981 and
$2,500 in 1582. Immeciately bhe*eaft Mr. Cocan began
efforts to reccover the money which exceedeé the annual limita-
tions. On December 2, 1982, I subzitted on behalf of Mr. Cogan
e preliminary listing cf the federzl election contributions
made by him céuring those vears. Wwnen the December 2 list
was submittec, Mr. Cocan had receiveé & $2,500 refund from
2 1682 contribution to the National FAC. A §5,000 refund of
a2 "Democratic National Ccmmittee” contribution was received
shortly thereafter,

we alsc acdviseé Mr. Cogen
maximum &llowable contributi
outeé a totel of
Committee” 1
ané received

he meyv have exceeded the
candidzte when he contri-
¢ £or U.S. Senate
Cocan sought
T Commikeeen
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Finally, after a complete aucit of Mr. Cogan's 1981 ex-
penditures, we discovered that we had failed to notify the
Commission that Mr. Cogan had made a $500 contribution to the
"Moyniban for Senate Committee" on September 18, 1981 and
another $500 contribution to the same Committee on October 13,
1981. However, with the refund frcm the Moffett Committee,
this additional $1,000 in contributions to a federal candidate
should not cause Mr. Cogan to exceed the annual maximum of
$25,000 in 1582. Enclosed for your information is a revised
schedule of Mr. Cogan's federel politicel contributions in
1981 and 19€82. (See EZnclosure B.)

ée the Commission
¢ to his federal
ooperzte with the
€G- RIS mAtter,

Mr. Cocean has macde ev

<0 P
with £full and complete inf i h

¢

=

political contributions v
Commission in every pcssibt e
Sincecrely,

ARIN, GUMP, STRADSS, EAUER & FELD

o Hpin S Lo

-y

Ecwaré S. Knighty

ESX:1sh
Enclosures

cc: Mr, Michael Dymersky
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| ’ " TTACEMENT B
. , 12/13/82

1981 CONTRIBUTIONS

Date

' Contributions Given in and Attributed to 1981

3/20 U.S. Senate Democratic Leaéership $ 15,000.00
Circle

4/8 D.N.C. Services Corporaticn

6/18 Democratic Congressional Dinner

5,000.00
10,000.00

Sub-Total
Refund from Democratic National
Committee

30,000.00
( 5,000.00)

1981 Total 25,000.00

===========s=

Contributions Given in

2/6 Tom Lantos for Concress 1,000.00
3/18 Sen. lLloyd Bentsen Committee 1,000.00
9/18 Moynihan for Senate Committee 500.00
e/25 Ton Lantos for Congress . 1,000.00
10/13 Moynihan for Senate Ccmmittee 500.00
/5 Pecple for Jackson 1,000.00
12/4 Toby Mcffet Committee 1,000.00

Sub-Totz
Refund from Toby Moffet Ceoomittee

6,000.00
1,000.00)

Total : 5,000.00

1982 CONTRISUTIONS

1,000.00
2,300.00
1,000.00
1,000.00
2,000.00

Pecple fcr Jackson

16E2 Democratic Congressicnal
Lauvtenberg fcr U.S. Senate
Decisions '€2 - E. Samuels
Tody Mcffet for U.S. Senaze

Committee to Re-Zlect Kennecy
Citizens £cz Downey

1,000.00
250.00




{; .
® @

1982 CONTRIBUTIONS (CONTINUED)

Emount

Fund for Democratic Majority 5,000.00
National PAC i 5,000.00
Democrats for the '80's 1,000.00
Pecople for John Heinz Committee 1,500.00
Yates for Congress Cormittee 250.00
Kennedy for Senator 1,000.00

Sub-Total $ 22,500.00

1981 Contributions 2ttributed to 1982 5,000.00

_ Surt-Total 27,500.00
Refund from National P2aC { 2,500.00)

25,000.00




e
— e e ’

E THE NATIONAL PAC | 312 || |
e |
{ November 30w 82 "% |

' i
, oroILOr MARSHATY, S. COGAN 2 S 2,500.00 |

% TWO THOUSAND, FIVE HUNDRED & 00/100------—-=----- DOLLARS

m‘a The Chase Manhatian Bank, N.A.

CHASE 410 Pork Awm,, N.Y, KLY, V0022

| ox_return contribution - 1982 /1. 3 :
| 1X0e2i0000Zse D35 & 1782 TREASURER




=0 — y—___
7.S. SENATE DEMOCRATIC LEADERSHIP CIRCLE 1229

444 N. CAPITOL ST., \XW,
WASHINGTON, D.C. 20001 i
. 15120
Sdse. P2 m
e Mardatl O (J‘W\ | L'
> s %) S Sj‘wdﬂo )
P ' ’ QA /

KDER QF. :
(ARt en eﬂ?\‘ // DoLrrars

=3 L) - —
: N /

=X\ o Er” ) e
=T/

LN

D.C.National DISTRICT OF COLUMBIA NATIONAL BANK
BEnE e rrov -
o dsdo s =1 K : - / N
- rDDO022qr 05L00 2DLK w2E8 250 7w
(en}
()
(&=




Senate Democratic Leadership Circle

Chairman
U.S. Sen. Alan Cransion
California

Co-Chai
U, Sen- Robent C. Byrd December 3, 1982

West Virginia

U.S. Sen. Wendell H. Ford
Kentucky

U.S. Sen. Daniel K. Inouve
Hawaii

U.S. Sen. Henry M. Jackson
Washingion

ui?uﬂ:szKmmw Mr. Marshell S. Cogan
U Sen. Rumsell B. Long Chairman
Louisiane GFI/Knoll International
EeeruicDirécior 153 East 53ré Street
Theadore Walier New York, New York 10022
Finance Direcior
« .Barbara Tavior

~Lapitnl Coordinaror
Esther Conpersmuth Dear Mr. Cogan:

Eerewith, as reguestec by your secretary earlier in
the week,our check in the amount of $£5,000, being

& refuné of vour 1%E1 contribution toc the U.S. Senate
Democratic leadership Circle. _This refund is to bring
vou into compliance with the federal contribution
limits. ‘

C

: Y
/ / | /
Theoqore Waller

445 North Capnol Street, N W., Washingien, DC. 20001 (202) 224-2340

AuThorieg INE PaiC v b L S Grmane Taemierat Leasens s Covenm F R o 2 1D £CN0%=ast




® Toby Moffett®

FOR UNITED STATES SENATE

December 10, 1982

Mr. Marshall Cogan

Knoll International

153 E 53rd Street

New York, New York 10022

Dear Mr. Cogan:

Earlier this week 1 returned a $1000.00 contribution to
you after it was determined that you had contributed more
than the Tegal 1imit allowed by the F.E.C. I hazve reviewed
our records and now show contributicns totalling $2000.00
from you, $1000.00 from your wife,Meureen, and $1000 from
you son,Andrew. If your records show these same contrjbutions,
and you have a2n interest in contributing another $1000.00 to
help pay off Toby's campaign debt, meay I suggest another
contribution from either your wife or your son.

1 apologize for the error made by us in accepting your
third contribution. We appreciete your generous support..

Sincerely,

s
/

// Gaylord Bourne
Finaq#e Director

(g
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Mr. Mike Dymersky

General Counsel's Office
Federal Election Commission
1325 K Street, N:W.
Washington, D.C. 20463

FIRST CLASS MAR




AKIN, GUMP, STRAUSS, HAUER & FELDag HARQ! Bygid
ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, N.W.
SUITE 400
WASHINGTON, D.C. 20036

DALLAS OFFICE {(202) 887-4000 AUSTIN OFFICE

2800 RepuBLICBANK DALLAS BUILDING TELEX 89-665 900 AMERICAN BANK TOWER

4135 A TEXAS 7
L e RS WRITER'S DIRECT DIAL NUMBER 887 RS CERILbas 3 1k 2 o
(214) 885-2800 (8512) 476-7167

March 21, 1983

Danrmry L. McDonald

Chairman

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

RE: MUR 1526
Marshall S. Cogan

Dear Mr. McDonald:

We have received notice of the Federal Election Commission's
(the “"Commission”) finding reason to believe that Mr. Marshall S.
Cogan violated 2 U.S.C. $§441la(a)(3) and §441(a)(1)(A) of the
Federal Election Campaign Act of 1971, as amended, by contributing
$30,000 in 1981, $28,500 in 1982, and $3,000 in the aggregate to
the Toby Moffett for U.S. Senate Committee in 1981 and 1982. We
understand further that the Commission staff has recommended
that no additional action be taken on the possible §444(a)(1)(A)
violation, but did not make a recommendation on the alleged
§44la(a)(3) violation. We have also reviewed the attached
General Counsel's Factual and Legal Analysis, and respectfully
recommend that any further action on the alleged §44la(a)(3)
violation is unwarranted in light of the mitigating circumstances
present in this case.

FACTS

As we noted in our correspondence of December 13, 1982
(enclosed), M. Cogan has made a a good faith effort to comply
with the Commission's regulations restricting contributions to
candidates for federal office (11 C.F.R. §110.5). Specifically,
as soon as he discovered a possible violation, he initiated con-
tacts with the Commission through counsel. Mr. Cogan succeeded in
recovering all excessive contributions.l/ However, we note that,

v/ See attached copies of cancelled checks.
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03/21/83
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due to a clerical error, we reported that he received a $5,000.00
refund from the Democratic National Committee Services Corporation,
attributable to 198l1. In fact, Mr. Cogan received a refund in

that amount for a 1981 contribution to the U.S. Senate Democratic
Leadership Circle. Despite the error, however, Mr. Cogan is now
within the §441la(a)(3) limits for 198l. These facts are undisputed
by the Commission staff.

Further, we would like to stress the fact that Mr. Cogan
alerted the Commission to the possible violations. He also ac-
tively sought to correct his mistake by requesting refunds before
the Commission staff recommended that he do so. By any standard,
these were exemplary actions.

SUMMARY OF ARGUMENT

Our recommendation that the Commission take no further action
against the respondent in this MUR is based upon mitigating factors
that proved to be decisive in previous Commission actions. First,
the respondent voluntarily contacted the Commission. Second, he
sought refunds of excessive contributions even before the Commission
staff urged that he do so. Third, all excess amounts have been
recovered. Fourth, the amounts in question did not affect to any
measurable or significant degree a federal election. Fifth, in
recommending that the Commission not act on the alleged §441(a)(1l)(A)
violation, the Commission staff recognized the existence of mitigat-
ing factors and provided a basis for making the same recommendation
on the alleged §44la(a)(3) violation. Sixth, to impose a fine or
take further action against this respondent would serve no useful
purpose and may have a chilling effect upon individuals exercising
their First Amendment rights in the future.

DISCUSSION

The respondent's voluntary efforts to resolve this matter
should be considered by the Commission in determining whether
to dismiss this MUR. In previous instances where it has imple-
mented §44la(a)(3) and §437g(a)(5)(A), the Commission has treated
respondents' voluntary efforts to comply with its regulations
as a good faith act. Specifically, in MUR 375, a Commission
staff memorandum stated that voluntary compliance as opposed to
waiting for FEC action should be viewed as a mitigating factor.2/
MUR 375 involved respondents who exceeded the joint contribution

2/ FEC staff memorandum dated April 4, 1979.
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l1imit by $48,000. They apparently did not obtain refunds before
they notified the Commission of a probable violation. Although
§437g(a)(5)(A) provides that the respondents in MUR 375 might
have been fined $5,000, the Commission assessed a $1,000 fine.
Consequently, the disposition of MUR 375 provides a basis for
substantially reducing the maximum penalty allowed by law when

a respondent has acted to alert the Commission to his or her
possible violation.

Further, Mr. Cogan not only alerted the Commission of possi-
ble violations voluntarily but corrected his mistake immediately.
Because he did so, to exact a penalty would be inconsistent with
the disposition of prior cases. Specifically, in similar cases
involving individual contributors, the fine has been equal to
or less than the unrefunded amount of the excessive contribution.
For example, MUR 920 concerned a §44la(a)(3) violation by a
respondent who apparently failed to report excessive contribu-
tions before the Commission discovered them. The public record
reveals that the Commission staff was unable to determine the
exact amount of the overage. Nevertheless, the Commission ac-
cepted the respondent's figure of $1,450 in excessive contribu-
tions and levied the same amount in settlement of the charge
against him. Similarly, the respondent in MUR 530 was found to
have violated both §44la(a)(3) and §44la(a)(l)(B). Although he
also failed to notify the Commission of $590 in excessive contri-
butions, he was fined $100. In other words, respondents who
did not immediately seek and receive complete refunds were
fined either nominal sums or the unrefunded amounts.

We want to emphasize that the respondent in this matter re-
covered the excessive contributions before being urged to do so
by the Commission staff. This fact should weigh heavily in the
Commission's deliberations on this MUR.

In addition, we also want to emphasize the line of reasoning
in previous Commission actions which looks to the impact of a
violation on a federal election. Assuming hypothetically that
the recipients of Mr. Cogan's excessive contributions received
a measureable benefit from them, the economic value of that
benefit was clearly de minimus. The $5,000 excess amount was re-
turned after 30 months, the $2,500 excess amount after 9 months.
The Toby Moffett contribution was returned after 8 months. 1In
each instance, the recipient benefited from the use of the funds
for a short period of time.g/ Therefore, the value received
because of the respondent's violation was inevitably less than

3/ 26 U.S.C. §483 proposes a method for computing unstated
interest. Alternatively, the prime rate might be used.

Under either alternative, the economic benefit of Mr. Cogan's
excessive contributions was less than $600.00.
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the amount of his excessive conributions. In this regard, the
negligible value of the sums involved in this case did not sub-
stantially affect a federal election.

Further, in light of the Commission staff recommendation
that the Moffett matter be closed, we believe the other claim
against Mr. Cogan should also be dismissed. Where contributions
exceeded the allowable limit, the respondent recovered the exces-
sive amounts. The facts surrounding his request and receipt of
refunds were substantially the same in each incident under in-
vestigation.

As the Commission is aware, the regulatory provisions appli-
cable to individual contributors are of relatively recent origin
and remain largely unfamiliar to the public. In fact, even the
most sophisticated among individual contributors generally have
only a passing knowledge, if any, that a complex regulatory sys-
tem exists. When one considers the variety of designated cate-
gories of potential recipients of contributions and the difficult
aggregation rules, it is likely that inadvertent violations will
occur. Consequently, the Commission may properly decline to
take an action that would discourage the exercise of an important
right and participation in a socially desirable activity.i/

Finally, we wish to emphasize that this MUR suggests that the
excessive contributions were inadvertent. There is no evidence
of a blatant, intentional violation.

To summarize:

1. the respondent voluntarily contacted the
Commission concerning the alleged violations;

2. the respondent sought refunds of his excessive
contributions before the Commission staff advised
him to do so;

the excessive contributions were recovered;

the excessive contributions did not affect a
federal election;

4/ See the statement of Hugh Scott, Senator from Pennsylvania
before the Subcommittee on Privileges and Elections, House Com-
mittee on Rules and Administration, 92nd Congress (May 25, 1971):
"The best interests of the United States are not served through
restricting the political activities or its citizens. Rather, we
should be encouraging the fullest participation of both."
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the Commission staff failed to provide a basis
for treating the alleged §441a(a)(3) violation
differently than the §441(a)(1l)(A) violation;

6. further action in this MUR may “chill" the
future exercise of First Amendment rights.

Additional proceedings in this case will impose an undue burden
on Mr. Cogan. As a businessman, he stands to suffer substantial
harm as a result of this investigation and the attendant public
record. Viewed as a whole, therefore, the facts in this MUR
suggest a violation that is within a category of cases which

the Commission has ample discretion to dismiss without further
action.

Sincerely,

AKIN, GUMP, STRAUSS, HAUER & FELD

DomdlS frsH

By ¢
Edward S. Knight/
Joel Jankowsky, P.C
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Decemﬁer 13, 1982

Kenneth A. Gross, Esquire
Associate General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Mr. Marshall S. Cogan
(Pre-MUR100)

Dear Mr. Gross:

This letter explains further the facts and circumstances
surrounding Mr. Marshall S. Cogan's discovery of his possible
violation of Federal Election Commission regulations (11 C.F.R.
§ 110.5). As you know, this discovery was initially described
in my December 2, 1982 correspondence to you on behalf of
Mr. Cogan.

In early November of this year, Mr. Cogan became concerned
over the amount of his contributions to federal elections. 1l/
Although he was not intimately familiar with federal election
law at that time, he was interested in obtaining a better ac-
counting of his contributions to candidates for federal office
in 1981 and 1982, With this in mind, Mr. Michael Schwartzbard,
Mr. Cogan's accountant, prepared a memorandum detailing the
individuals to whom Mr. Cogan contributed and the amounts he
had contributed in 1982.

This memorandum was sent to Mr. Cogan on the morning of
November 12. According to Mr. Cogan, this memorandum was to
be an item of discussion with his attorney, Mr. Alan Feld, at
a meeting scheduled for November 18, 1982.

1/ In fact, Mr. Cogan explored the possibility of having his
company form a Political Action Committee ("PAC") and requested
information regarding PACs from this firm. On September 2, 1982,
this information was sent to him. (See Enclosure A.)
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Kenneth A. Gross, Esquire
December 13, 1982

Page Two

On the morning of November 18, Ms. Helen Lento,
Mr. Cogan's secretary, received a telephone call from a
Mr. Greenspan, who stated that he was an associate of the
newspaper journalist Jack Anderson. He told Ms. Lento that
he was preparing background material for a possible story on
the Federal Election Commission. According to Mr. Greenspan,
Mr. Cogan's name had been identified as a major contributor
to federal political candidates. 1In particular, Mr. Greenspan
indicated that Mr. Cogan's two $1,000 contributions to the
*Tom Lantos for Congress Committee®™ could constitute a pos-
sible violation of Federal election law. Mr. Greenspan asked
Ms. Lento if Mr. Cogan wanted to comment upon the Lantos con-
tributions. 2/

After Mr. Cogan was informed of the telephone call by
Ms. Lento, and being unaware of the federal regulations in
this area, Mr. Cogan immediately contacted Mr. Schwartzbard
to ask him to determine whether there had in fact been a
violation of the federal election law., At the time of this
call, Mr. Feld was visiting the offices of Mr. Schwartzbard.
Following the call, Mr. Feld, Mr. Schwartzbard and I began a
vigorous investigation of Mr. Cogan's political contributions
to federal candidates in 1981 and 1982. According to our pre-
liminary findings, it appeared that Mr. Cogan had exceeded the
annual federal contribution limitation by $5,000 in 1981 and
$2,500 in 1982, Immediately thereafter, Mr. Cogan began
efforts to recover the money which exceeded the annual limita-
tions. On December 2, 1982, I submitted on behalf of Mr. Cogan
a preliminary listing of the federal election contributions
made by him during those years. When the December 2 list
was submitted, Mr. Cogan had received a $2,500 refund from
a 1982 contribution to the National PAC. A §5,000 refund of
a "Democratic National Committee®™ contribution was received
shortly thereafter.

We also advised Mr. Cogan that he may have exceeded the
maximum allowable contribution to a candidate when he contri-
buted a total of $3,000 to the "Toby Moffett for U.S. Senate
Committee® in 1981 and 1982. Consequently, Mr. Cogan sought
and received a $1,000 refund from the Toby Moffett Committee.

2/ These contributions did not constitute a violation because
Mr. Lantos was a candidate in both a primary and general election
(11 C.F.R. §110.1(a)).
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Finally, after a complete audit of Mr. Cogan's 1981 ex-
penditures, we discovered that we had failed to notify the
Commission that Mr. Cogan had made a $500 contribution to the
*Moynihan for Senate Committee"” on September 18, 1981 and
another $500 contribution to the same Committee on October 13,
1981. However, with the refund from the Moffett Committee,
this additional $1,000 in contributions to a federal candidate
should not cause Mr. Cogan to exceed the annual maximum of
$25,000 in 1982. Enclosed for your information is a revised
schedule of Mr. Cogan's federal political contributions in
1981 and 1982. (See Enclosure B.)

Mr. Cogan has made every effort to provide the Commission
with full and complete information with regard to his federal
political contributions. We stand ready to cooperate with the
Commission in every possible way with regard to this matter.

Sincerely,

ARIN, GUMP, STRAUSS, HAUER & FELD

s a5 Lone 1

Edward S. Knight/g

ESK:1lsh
Enclosures

cc: Mr. Michael Dymersky
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September 2, 1982

Messrs. Marshall S. Cogan and
Stephen C. Swid

Xnell International, Inc.

153 £. 53rd Street

Suite 5901

New York, New York 10022

Re: Political Acticn Commnittiee

Dear Marshall and Stephen:

Zarlier this week, Murrayv Rothenberg incuired as to
the logistics of Rncll's establishing 2 Pclitical Action
Committee ("PAC"). At Alan TFeld's succestion, we are enclos-
ing materials pertinent to your fcraing¢ a PAC. Alan thought
vou micht want toc review the material prior to his calling you.

If we can answer any questions cr crovide yocu with addéi-
ticnal infcrmaticn, please let us kaow.

Siacercely,

AXIN, GUMP, STRAUSS, EAUZR & FZlD

Uedoce f Howa

PCWaAXrS S|, RDitat
Michael §. Mandel

egit Al&n D, Fald, 2.6,
Murzay Rothenberc
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1981 CONTRIBUTIONS

Date Amount

Contributions Given in and Attributed to 1981

3/20 U.S. Senate Democratic Leadership $ 15,000.00
Circle

4/8 D.N.C. Services Corporation 5,000.00

6/18 Democratic Congressional Dinner : 10,000.00

Sub-Total $ 30,000.00
Refund from Democratic National
Committee ( 5,000.00)

1981 Total $ 25,000.00

Contributions Given in 1981 but Attributed to 1982

2/6 Tom Lantos for Congress 1,000.00
3/18 Sen. Lloyd Bentsen Committee 1,000.00
9/18 Moynihan for Senate Committee 500.00
9/25 Tom Lantos for Congress 1,000.00
10/13 Moynihan for Senate Committee 500.00
11/5 People for Jackson 1,000.00
12/4 Toby Moffet Committee 1,000.00

Sub-Total 6,000.00
Refund from Toby Moffet Committee 1,000.00)

Total $ 5,000.00

e EEEE=EETE

1982 CONTRIBUTIONS

People for Jackson 1,000.00
1982 Democratic Congressional 2,500.00
Lautenberg for U.S. Senate 1,000.00
Decisions '82 - H. Samuels 1,000.00
Toby Moffet for U.S. Senate 2,000.00
Committee to Re-Elect Kennedy +1,000.00
Citizens for Downey 250.00




1982 CONTRIBUTIONS (CONTINUED)

Amount

Fund for Democratic Majority 5,000.00
National PAC , 5,000.00
Democrats for the '80's 1,000.00
People for John Heinz Committee 1,500.00
Yates for Congress Committee 250.00
Kennedy for Senator 1,000.00

Sub-Total $ 22,500.00
1981 Contributions Attributed to 1982 5,000.00

4

4

Sub-Total $ 27,500.00
Refund from National PAC ( 2,500.00)

)

9

1982 Total $ 25,000.00
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9 The Chase Manhattan Bank, N.A.
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US. Sen. Alan Cranston
California

Co-Chairmen

U.S. Sen. Rovert C. Byrd
West Virginia

U.S. Sen. Wendell H. Ford
Kentucky

U.S. Sen. Daniel K. Inouye
Hawaii

U.S. Sen. Henry M. Jackson
Washington

U.S. Sen. Edward M. Kennedy
Massachusetts

U.S. Sen. Russell B. Long
Louisiana

Executive Director
Theodore Waller

.+ Finance Director
Barbara Taylor

r~

~ Capitol Coordinator
Esther Coopersmith

U.S. Senate Democratic Leadership Circle

W
q‘l.\.

December 3, 1982

Mr. Marshall S. Cogan
Chairman

GFI/Knoll International
153 East 53rd Street

New York, New York 10022

Dear Mr. Cogan:

Herewith, as requested by your secretary earlier in

the week,our check in the amount of $5,000, being

a refund of your 1981 contribution to the U.S. Senate
Democratic Leadership Circle. _This refund is to bring
you into compliance with the federal contribution
limits.

[y
TW/dg Theodore Waller
Enclosure

444 North Capitol Street, N.W., Washington, D.C. 20001  (202) 224-2540

Auwhenzed and pard tor by U S Senate Demunratic Leadernhip Circle g a7 ID =CNO1 W4RS




® O
Toby Moffett

FOR UNITED STATES SENATE

December 10, 1982

Mr. Marshall Cogan

Knoll International

153 E 53rd Street

New York, New York 10022

Dear Mr. Cogan:

Earlier this week I returned a $1000.00 contribution to
you after it was determined that you had contributed more
than the legal 1imit allowed by the F.E.C. I have reviewed
our records and now show contributions totalling $2000.00
from you, $1000.00 from your wife,Maureen, and 21000 from
you son,Andrew. If your records show these same contributions,
and you have an interest in contributing another $1000.00 to
help pay off Toby's campaign debt, may I suggest another
contribution from either your wife or your son.

I apologize for the error made by us in accepting your
third contribution. We appreciate your generous support.

S1ncere1y, 7

W

Gaylor Bourne
Flnan e Director

425A FRANKLIN AVENUE, HARTFORD, CONNECTICUT 06114 (203) 249-7671
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AKIN, GUMP, STRAUSS, HAUER & FELD
ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, N.W.
SUITE 400
WASHINGTON, D.C. 20036

DALLAS OFFICE (202) 887-4000 Aus_-r"uiq OFFICE
2800 RepuBLICBANK DALLAS BUILDING YELEX 89-668 900 AMERICAN BANK YOoweR
AUSTIN, TEXAS 78701
DALLAS, TEXAS 75201 WRITER'S DIRECT DIAL NUMBER 007-—_4135 £
(214) 885-2800 (B12) 476-7167

March 17, 1983

Mr. Michael Dymersky
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

MUR 1526
Marshall S. Cogan

Dear Mr. Dymersky:

Per your telephone conversation with Carolyn
Gipson this morning, I am formally requesting an
extension of the date on which we are required to
respond to MUR 1526.

I would appreciate an extension on filing
a response until tomorrow, March 18, 1983.

Sincerely,

Edward S. Knight

ESK:1sh




-QUMP. STRAUSS, HAUER & FELD
ATTORNEYS AT Law
°m SUITE 400
1333 NEw HAMPSHIRE AVENUE, N.w.
MWASHINGTON, D.C. 20036

Michael Dymersky s
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 23, 1983

Edward S. Knight, Esquire

Akin, Gump, Strauss, Hauer & Feld
1333 New Hamsphire Ave., N.W.
Suite 400

washington, D.C. 20036

RE: MUR 1526 _
Marshall S. Cogan

Dear Mr. Knight:

On February 17, 1983, the Federal Election Commission
determined that there is reason to believe that your client,
Marshall S. Cogan, violated 2 U.S.C. §§ 44la(a) (3) and
44la(a) (1) (A) provisions of the Federal Election Campaign Act of
1971, as amended ("the Act") by contributing $30,000 in the 1981
calendar year, $28,500 in the 1982 calendar year, and $3000 in
the aggregate to the Toby Moffet for U.S. Senate Committee. The
General Counsel's factual and legal analysis which formed a basis
..for the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your client. Please submit any
factual or legal materials which you believe are relevant to the
Commission's consideration of this matter.

In the absence of any additional information which
demonstrates that no further action should be taken against your
client, the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation. Of course,
this does not preclude the settlement of this matter through
conciliation prior to a finding of probable cause to believe if
you or your client so desire. See 11 C.F.R. § 111.18(4d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. § 437g(a) (4) (B) and § 437g(a) (12) (a),
unless you notify the Commission in writing that you wish the
investigation to be made public.




Letter to Edward S. Knight
Page 2

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations

of the Act. 1If you have any questions, please contact Michael
Dymersky at 202/523-4057.

Sincerely, _
Q)c :Z A(éléghug//
DANNY L. McDONALD
Chairman

Enclosures

General Counsel's Factual and Legal Analysis
Procedures




FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1526
STAFF MEMBER & TEL. NO.

Michael Dymersky
RESPONDENT _ Marshall S. Cogan (202) 523-4057

SOURCE OF MUR: INTERNALLY GENERATED

SUMMARY OF ALLEGATIONS

On behalf of his client, Marshall S. Cogan, Ed Knight met
with staff members on December 3, 1982, to disclose facts which
appear to constitute violations of 2 U.S.C. § 44la(a) (3) and
§ 44la(a) (1) (A) by Mr. Cogan.

FACTUAL AND LEGAL ANALYSIS

Figures derived from both the list proffered by Cogan's

attorney and records on file at the Commission indicate that
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Cogan made $36,000 in aggregate contributions during the 19811/
calendar year, and $22,500 in aggregate contributions during the
19822/ calendar year.

2 U.S.C. § 44la(a) (3) imposes a ceiling of $25,000 in
aggregate contributions in any calendar year. However,
Commission Regulations at 11 C.F.R. § 110.5 provide that
contributions "made in a year other than in the calendar year in
which an election is held,” can be attributed, for the purposes
of Section 44la(a) (3), to the "calendar year in which the
election is held." The regulations further provide that
contributions to political committees other than specific
candidate committees, e.g. to political committees established
and maintained by a national political party, made in a calendar

- year-must be attributed to that calendar year, notwithstanding

the fact that no federal election occurred in that calendar year.

i/ Cogan made contributions to the following in calendar year
1981: U.S. Senate Democratic Leadership Circle ($15,000 on
3/20), D.N.C. Services Corporation ($5,000 on 4/8), Democratic
Congressional Dinner ($10,000 on 6/18), Tom Lantos for Congress
($1,000 on 2/6 and $1,000 on 9/25), Sen. Lloyd Bentsen Committee
($1,000 on 3/18), Moynihan for Senate Committee ($500 on 9/18 and
$500 on 10/13), People for Jackson ($1,000 on 11/5) and Toby
Moffet for U.S. Senate ($1,000 on 12/4): total: $36,000.

2/ cCogan made contributions to the following in calendar year
1982: People for Jackson ($1,000 on 1/11), Democratic
Congressional Dinner Committee ($2,500 on 2/3), Lautenberg for
U.S. Senate ($1,000 on 3/11), Decisions '82 - H. Samuels ($1,000
on 3/11), Toby Moffet for U.S. Senate ($2,000 on 3/18), Committee
to Re-elect Senator Kennedy ($1,000 on 2/8 and $1,000 on 9/28),
Citizens for Downey ($250 on 3/31), Fund for a Democratic
Majority ($5,000 on 4/2), National PAC ($5,000 on 4/27),
Democrats for the '80's ($1,000 on 5/10), People for John Heinz
Committee ($1,500 on 5/12) and Yates for Congress Committee ($250
on 9/24): total: $22,500.
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11 C.F.R. § 110.5(b)(2). Thus, it appears that all 1981
contributions (aggregating ($6,000)) other than those to the
three national party committees are attributable to the 1982
limit. (See footnote 1, supra). Therefore, for purposes of
limitations, Cogan made $30,000 in aggregate contributions in
1981, and $28,500 in aggregate contributions in 1982.
Accordingly, Cogan appears to have violated the Section
44la(a) (3) contribution ceiling by $5,000 in 1981, and by $3,500
in 1982.

It appears that Cogan has sought and received refunds
totaling $5,0003/ for 1981 and $3,5004/ for 1982, with a view
toward correcting to the extent possible, contribution of the
excessive amounts in violation of Section 44la(a) (3).

’;i'is also evident that Cogan contributed $3,000 in the
aggregate to the Toby Moffet for U.S. Senate Committee ("the
Committee"). At Cogan's request, the Committee refunded $1,000
(see footnote 4). Cogan nonetheless appears to have violated
2 U.S.C. § 441a(a) (1) (A) by virtue of the contribution of an

excessive amount ($1,000) to the Committee.

3/ fThe Democratic National Committee Services Corporation
refunded $5,000 in December, 1982.

4/ The Toby Moffet for U.S. Senate Committee refunded $1,000 and
National PAC refunded $2,500 in December.




RECOMMENDATIONS

l) Open a MUR.

2) Find reason to believe that Marshall S. Cogan violated
2 U.S. § 44la(a) (3) by contributing more than $25,000 in 1981 and
1982 calendar years; and,

3) Find reason to believe that Marshall S. Cogan violated

2 U.S.C. § 44la(a) (1) (A) by contributing $3,000 to the Toby

Moffet for U.S. Senate Committee, but take no further action as

to this violation.




FEDERAL ELECTION COMMISSION
WASHINCTON. D.C. 20463

Edward S. Knight, Esquire
Akin, Gump et=etr™= L 0/ nomu
1333 New Hamsphire Ave., N.W.
Suite 400

washington, D.C. 20036

Marshall S. Cogan
Dear Mr. Knight:

On February » 1983, the Federal Election Commission
determined that there is reason to believe that your client,
Marshall S. Cogan, violated 2 U.S.C. §§ 44la(a) (3) and
44la(a) (1) (A) provisions of the Federal Election Campaign Act of
971, as amended ("the Act®™) by contributing $30,000 in the 1981
.:alendar year, $28,500 in the 1982 calendar year, and $3000 in
~he aggregate to the Toby Moffet for U.S. Senate Committee. The
Seneral Counsel's factual and legal analysis which formed a basis
for the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your client. Please submit any
factual or legal materials which you believe are relevant to the
Commission's consideration of this matter.

In the absence of any additional information which
demonstrates that no further action should be taken against your
client, the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation. Of course,
this does not preclude the settlement of this matter through
conciliation prior to a finding of probable cause to believe if
you or your client so desire. See 11 C.F.R. § 111.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. § 437g(a) (4) (B) and § 437g(a) (12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.




Letter to Edward S. Knight
Page 2

For your information, we have attached a brief description
of the Commission’s procedures for handling possible violations

of the Act. 1If you have any questions, please contact Michael
Dymersky at 202/523-4057.

Sincerely,

el

General Counsel's Factual and Legal Analysis

Procedures




FEDERAL ELECTION COMMISSION

WASHINCTON, D.C 20463

February 23, 1983

Ercole Labadia, Treasurer

Toby Moffet for U.S. Senate Committee
P.0O. Box 745

Bristol, Connecticut 06010

RE: MUR 1526

Dear Ms. Labadia:

On February 17 , 1983, the Commission found reason to
believe that your committee had violated 2 U.S.C. § 44la(f), a
provision of the Federal Election Campaign Act of 1971, as
amended ("the Act") in connection with the above referenced MUR.
However, after considering the circumstances of this matter, the
Commission has determined to take no further action and close its
file as it applies to your committee. The file will be made part
of the public record within 30 days of its being closed with
respect to all other respondents involved. Should you wish to
submit any materials to appear on the public record, please do so

within 10 days.

The Commission reminds you that by accepting $3,000 from
Marshall S. Cogan ($1,000 made on 12/4/81 and $2,000 made on
3/18/82), the Committee appears to be in violation of 2 U.S.C.

§ 44la(f) (the refund of the excessive amount notwithstanding)
and you should take immediate steps to insure that this activity
does not occur in the future.

The General Counsel's Factual and Legal Analysis which
formed a basis for the Commission's finding is attached for your
information.

If you have any questions, please direct them to Michael

Dymersky at (202) 523-4057.
Sincerely,
/i> = /9C2;L>nJg7//
!,-%417'\7 :

DANNY McDONALD

Chairman
Enclosure

General Counsel's Factual and Legal Analysis




FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1526

STAFF MEMBER & TEL. NO.
Michael Dymersky
(202) 523-4057

RESPONDENT Toby Moffet for U.S. Senate

SOURCE OF MUR: INTERNALLY GENERATED

SUMMARY OF ALLEGATIONS

Tﬁe Toby Moffet for U.S. Senate Committee accepted $3,000 in
calendar years 1981 and 1982 from Marshall S. Cogan, in violation
of 2 U.S.C. § 44la(f).

FACTUAL BASIS AND LEGAL ANALYSIS

It appears that the Toby Moffet for U.S. Senate Committee
(the Committee) violated 2 U.S.C. § 44la(f) when it knowingly
accepted contributions of $1,000 (made on 12/4/81) and $2,000
(made on 3/18/82) from Marshall S. Cogan.

At Cogan's request, the Committee refunded $1,000 in
December, 1982. Nonetheless, it appears that the Committee
violated 2 U.S.C. § 44la(f) by its knowing acceptance of the

excessive amount.




RECOMMENDATION
Find reason to believe that the Toby Moffet for U.S. Senate
Committee violated 2 U.S.C. § 44la(f), by accepting $3,000 from

Marshall S. Cogan, but take no further action and close the file

as to it.




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Ercole Labadia, Treasurer

Toby Moffet for U.S. Senate Committee
P.O. Box 745

Bristol, Connecticut 06010

Dear Ms. Labadia:

On February » 1983, the Commission found reason to
believe that your committee had violated 2 U.S.C. § 44la(f), a
provision of the Federal Election Campaign Act of 1971, as
amended ("the Act") in connection with the above referenced MUR.
However, after considering the circumstances of this matter, the
Commission has determined to take no further action and close its
file as it applies to your committee. The file will be made part
of the public record within 30 days of its being closed with
respect to all other respondents involved. Should you wish to
submit any materials to appear on the public record, please do so
7ithin 10 days.

The Commission reminds you that by accepting $3,000 from
Marshall S. Cogan ($1,000 made on 12/4/81 and $2,000 made on
3/18/82), the Committee appears to be in violation of 2 U.S.C.

§ 44la(f) (the refund of the excessive amount notwithstanding)
and you should take immediate steps to insure that this activity
does not occur in the future.

8 3040

The General Counsel's Factual and Legal Analysis which
formed a basis for the Commission's finding is attached for your
information.

If you have any questions, please direct them to Michael
Dymersky at (202) 523-4057.

Sincerely,

Enclosure

General Counsel's Pactual and Legal Analysis




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Ercole Labadia, Treasurer

Toby Moffet for U.S. Senate Committee
P.O. Box 745

Bristol, Connecticut 06010

Dear Ms. Labadia:

On February ,» 1983, the Commission found reason to
believe that your committee had violated 2 U.S.C. § 44la(f), a
provision of the Federal Election Campaign Act of 1971, as
amended ("the Act") in connection with the above referenced MUR.
However, after considering the circumstances of this matter, the
Commission has determined to take no further action and close its
file as it applies to your committee. The file will be made part
of the public record within 30 days of its being closed with
respect to all other respondents involved. Should you wish to

submit any materials to appear on the public record, please do so
sithin 10 days.

The Commission reminds you that by accepting $3,000 from
Marshall S. Cogan ($1,000 made on 12/4/81 and $2,000 made on
3/18/82), the Committee appears to be in violation of 2 U.S.C.

§ 44la(f) (the refund of the excessive amount notwithstanding)
and you should take immediate steps to insure that this activity
does not occur in the future.

The General Counsel's Factual and Legal Analysis which

formed a basis for the Commission's finding is attached for your
information.

If you have any questions, please direct them to Michael
Dymersky at (202) 523-4057.

Sincerely,

Enclosure

General Counsel's Pactual and Legal Analysis
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BEFORE THE FEDERAL ELECTION CCMMISSION

mt! L

In the Matter of

)
)
Marshall S. Cogan )
Toby Moffet for U.S. Senate )

CERTTFICATION

I, Marjorie W. Emons, Recording Secretary for the Federal
Election Camission Executive Session on February 17, 1983, do hereby
certify that the Cammission decided by a vote of 6-0 to take the
following actions in Pre-MUR 100:
1. Open a MUR;
2. Find reason to believe that Marshall S. Cogan
violated 2 U.S.C. §44la(a) (3) by contributing
more than $25,000 in 1981 and 1982 calendar years;
Find reason to believe that Marshall S. Cogan
violated 2 U.S.C. §44la(a) (1) (A) by contributing
$3,000 to the Toby Moffet for U.S. Senate Cammittee,
but take no furhter action as to this violation;
Find reason to believe that the Toby Moffet for
U.S. Senate Camittee violated 2 U.S.C. §44la(f) by
accepting $3,000 fram Marshall S. Cogan, but take
no further action and close the file as to it; and,

5. Send the appropriate notification letters and
General Counsel's Factual and Legal Analyses.

Camnissioners Aikens, Elliott, Harris, McDonald, McGarry, and
Reiche voted affirmatively for the decision.

Attest:

Feb. 17, 1983

DATE Marjorie W. Emmons
Secretary of the Cammission
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FEDERAL ELECTION COMMISSION
1325 K Street, N.W. ' " 7"
wWashington, D.C. 20463

g3 FEBI0 Alit 2T
FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTAL PRE-MUR #100
BY OGC TO THE COMMISSION 2 -/o0-&3 STAFF MEMBER
Michael Dymersky

SOURCE OF MUR: INTERNALLY GENERATED

RESPONDENTS' NAMES: Marshall S. Cogan
Toby Moffet for U.S. Senate

RELEVANT PROVISIONS
OF THE ACT AND
REGULATIONS : 2 U.S.C. § 44la(a) (3); § 44la(f)
§ 44la(a) (1) (A)
11 C.F.R. § 110.5

9 7 o

GENERATION OF MATTER

Marshall S. Cogan, Sua Sponte
SUMMARY OF ALLEGATIONS
On behalf of his client, Marshall S. Cogan, Ed Knight met
with staff members on December 3, 1982, to disclose facts which

appear to constitute violations of 2 U.S.C. § 44la(a) (3) and

230404

§ 44la(a)(l) (A) by Mr. Cogan. In addition, it appears that the
Toby Moffet for U.S. Senate Committee violated 2 U.S.C.
§ 44la(f).

FACTUAL AND LEGAL ANALYSIS

Figures derived from both the list proffered by Cogan's

attorney and records on file at the Commission indicate that
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Cogan made $36,000 in aggregate contributions during the 19811/
calendar year, and $22,500 in aggregate contributions during the
19822/ calendar year.

2 U.S.C. § 44la(a) (3) imposes a ceiling of $25,000 in
aggregate contributions in any calendar year. However,
Commission Regulations at 11 C.F.R. § 110.5 provide that
contributions "made in a year other than in the calendar year in
which an election is held," can be attributed, for the purposes
of Section 44la(a) (3), to the "calendar year in which the
election is held."™ The regulations further provide that
contributions to political committees other than specific
candidate committees, e.g. to political committees established
and maintained by a national political party, made in a calendar
year must be attributed to that calendar year, notwithstanding

the fact that no federal election occurred in that calendar year.

1/ Cogan made contributions to the following in calendar year
1981: U.S. Senate Democratic Leadership Circle ($15,000 on
3/20), D.N.C. Services Corporation ($5,000 on 4/8), Democratic
Congressional Dinner ($10,000 on 6/18), Tom Lantos for Congress
($1,000 on 2/6 and $1,000 on 9/25), Sen. Lloyd Bentsen Committee
($1,000 on 3/18), Moynihan for Senate Committee ($500 on 9/18 and
$500 on 10/13), People for Jackson ($1,000 on 11/5) and Toby
Moffet for U.S. Senate ($1,000 on 12/4): total: $36,000.

2/ cCogan made contributions to the following in calendar year
1982: People for Jackson ($1,000 on 1/11), Democratic
Congressional Dinner Committee ($2,500 on 2/3), Lautenberg for
U.S. Senate ($1,000 on 3/11), Decisions '82 - H. Samuels ($1,000
on 3/11), Toby Moffet for U.S. Senate ($2,000 on 3/18), Committee
to Re-elect Senator Kennedy ($1,000 on 2/8 and $1,000 on 9/28),
Citizens for Downey ($250 on 3/31), Fund for a Democratic
Majority ($5,000 on 4/2), National PAC ($5,000 on 4/27),
Democrats for the '80's ($1,000 on 5/10), People for John Heinz
Committee ($1,500 on 5/12) and Yates for Congress Committee ($250
on 9/24): total: $22,500.
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11 C.F.R. § 110.5(b) (2). Thus, it appears that all 1981
contributions (aggregating ($6,000)) other than those to the
three national party committees are attributable to the 1982
limit. (See footnote 1, supra). Therefore, for purposes of the
limitations Cogan made $30,000 in aggregate contributions in
1981, and $28,500 in aggregate contributions in 1982.
Accordingly, Cogan appears to have violated the Section
44la(a) (3) contribution ceiling by $5,000 in 1981, and by $3,500
in 1982.

It appears that Cogan has sought and received refunds
totaling $5,0003/ for 1981 and $3,5004/ for 1982, with a view
toward correcting to the extent possible, contribution of the
excessive amounts in violation of Section 44la(a) (3).

It is also evident that Cogan contributed $3,000 in the
aggregate to the Toby Moffet for U.S. Senate Committee ("the
Committee®™). (At Cogan's request, the Committee refunded $1,000
(see footnote 4)). Cogan nonetheless appears to have violated
2 U.S.C. § 44la(a) (1)(A) by virtue of the contribution of an
excessive amount ($1,000) to the Committee. It appears that the
Committee violated 2 U.S.C. § 44la(f) by its knowing acceptance

of the excessive amount ($1,000). While it is evident that the

3/ The Democratic National Committee Services Corporation
refunded $5,000 in December, 1982.

4/ The Toby Moffet for U.S. Senate Committee refunded $1,000 and
National PAC refunded $2,500 in December.
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Committee violated the provision, it is important that the
violation has been corrected to the extent possible by the refund
of the improper amount. Moreover, the refund was made prior to
any Commission notification.

The General Counsel believes it to be significant that Cogan
volunteered the fact of the excessive contributions and that he
seeks to cooperate with the Commission in this matter. Moreover,
it is important that Cogan did not intentionally exceed the
Section 44la(a) (3) limitation, and has sought and received
refunds of the excessive amounts. While these factors are
compelling, the fact still remains that the amount in violation
was substantial, the violations occurred and continued over a two
year period, and another provision of the Act appears to have
been violated, viz. Section 44la(a)(l)(A). As to the apparent
violation of Section 44la(a) (1) (A), it has been corrected to the
extent possible, i.e. the excessive amount has been refunded.
RECOMMENDATIONS

1) Open a MUR;

2) Find reason to believe that Marshall S. Cogan violated
2 U.S. § 44la(a) (3) by contributing more than $25,000 in 1981 and
1982 calendar years;

3) Find reason to believe that Marshall S. Cogan violated

2 U.S.C. § 44la(a) (1) (A) by contributing $3,000 to the Toby

Moffet for U.S. Senate Committee, but take no further action as
to this violation;
4) Find reason to believe that the Toby Moffet for U.S.

Senate Committee violated 2 U.S.C. § 44la(f), by accepting $3,000
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from Marshall S. Cogan, but take no further action and close the

file as to it; and, i

7) Send the appropriate notification letters and General

Counsel's Factual and Legal Analyses.

7"——'
,ﬁéz' C7 : Charles N. Steele

~ Date General Counsel

Associate General Counsel

Attachments
1) December 2, 1982 letter from Marshall S. Cogan's attorney,
with attachments (2 pages)

2) December 13, 1982 letter from Marshall S. Cogan's attorney,
with attachments (6 pages)

3) Proposed notification letters and General Counsel's
Factual and Legal Analyses
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AKIN, GUMP, STRAUSS, HAUER & FELD
ATTORNEYS AT LAV i
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, N.W.
SUV!ITE aCC
] WASKHINGTON, D.C. 20036
CALLAS OFFICE (202) 887-4000 AUSTIN OFFiCE
E€B8CCT SreLel'CEANn DaLlas BliLc NG TELEX @9-EEE 900 AMERICAN BANK TOWER

A .TEXAS 7 3
TRot ot e AR AT WRITER'S DIRECY DiAL NUMBER ..7-._425—5 ARSI IERLY 7870
i214) 655-2800 (812)4%6-7:167

December 2, 1982 B =

-

. Kenneth A. Gross, Esqguire
Assoc. General Counsel
Federal Election Commission
1325 K Street, N.W.
washington, D.C.

Re: Mr. Marshall S§. Cogan

Dear Mr. Gross:

On behalf of our client, Mr. Marshall S. Cogan, we are
notifying your office sua sponte of 2 possible unintentional
violation of Federal Election Commission regulation 11 C.F.R.
§110.5, concerning the annual contrizuticn limit. It appears
that Mr. Cogan may have inadvertently exceeded the annual
contribution limits for 1981 and 1982. We have enclosed a
list that, according to his records, reflects federal election
contributions for those years.

In addition to notifying the Commission sua sponte, Mr.
Cogan is taking other mitigating actions. He i1s endeavoring
to have certain contributions refunded to him, and to date
has received a $2,500 refund from a 1982 contribution to the
National PAC. Other refunds are being sought.

Mr. Cogan intends to cooperate in every possible way
with your office on this matter.

Sincerely W—

Edwaré S. Knight

Enclosure

(edant T ~(0




1981 Contributions

Tom Lantos for Congress
Sen. Llovd Bentsen Committee

U.S. Senate Democratic Leadership

Circle !
D.N.C. Services Corporation
Democratic Congressional Dinner
Tom Lantos for Congress
People for Jackson
Toby Moffet Committee

1982 Contributions

- Pecple for Jackson

1982 Democratic Congressional
Lautenberg for U.S. Senate
Decisions '82 - H. Samuels
Toby Moffet U.S. Senate
Commitd#ee to Re-Elect Kennedy
Citizens for Downey

Fund for Democratic Majority
.National PAC

Democrats for the '80's
People for John Heinz Committee
Yates for Congress Committee
Kennedy for Senator

Amount

1,000.00
1,000.00

15,000.00
5,000.00
10,000.00
1,000.00
1,000.00
1,000.00.

1,000.00
2,500.00
1,000.00
1,000.00
2,000.00
1,000.00

250.00
5,000.00
5,000.00
1,000.00
1,500.00

250.00
1,000.00

Hithchiwedt T -(3)
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December 13, 1982

nenneth A. Gross, Esquire
Associate General Counsel
T“e¢deral Electicn Commission
1325 K Street, N.W.
washington, D.C. 20463

Mr. Marshall S. Cogan
(Pre-MUR100)

Dear Mr. Gross:

This letter explains further the facts and circumstances
surrounding Mr. Marshall S. Cogan's discovery of his possible
violation of Feceral EZlection Commiscsion regulations (1! C.F.R.
§ 110.5). As you know, this discovery was initially described
in my December 2, 1982 correspondence to you on behalf of
Mr. Cogan.

In early November of this year, Mr. Cogan became concerned
over the amount of his contributions to federal elections. 1/
Zlthough he was not intimately familiar with federal election
law at that time, he was interested in obtaining a better ac-
counting of his contributions to candidates for federal office
in 1981 and 1982. With this in mind, Mr. Michael Schwartzbard,
Mr. Cogan's accountant, prepared a memorandum detailing the
individuals to whom Mr. Cogan contributed and the amounts he
has contributed in 1982.

This memorandum was sent to Mr. Cocan on the morning of
l.ovember 12. Accord*ng to Mr. Cogan, this memorandum was to
te an item of discussion with his attcrney, Mr. Alan Feld, at
& meeting scheduled for November 18, 19¢&Z2.

1/ 1In fact, Mr. Cogan explored the pcssibility of having his
compeny form a Political Action Committee ("PAC") and requested
information regarding PACs from this firm. On September 2, 1982,
this information was sent to him. (See Enclosure A.)
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AKIN, GUMP, STRAUSS, HAUER & FELD

Xenneth A. Gross, Esquire
December 13, 1982

Page Two

On the morning of November 18, Ms. Helen lento,
Mr. Cogan's secretary, received & telephone ceall from a
Mr. Greenspan, who stated that he wes an associate of the
newspaper journalist Jack Anderson. He told Ms. Lento that
he was preparing background material for a possible story on
the Federal Election Commission. According to Mr. Greenspan,
“r. Cogan's name had been identified as a2 major contributor
to federal political candidates. In particular, Mr. Greenspan
indiceted that Mr. Cogan's two $1,000 contributions to the
"Tom Lantos for Congress Committee" could constitute a pos-
sihle vislation cf Federal election law. Mr. Greenspan asked
Ms. Lento if Mr. Cogan wanted to comment udon the Lantos con-
tributions. 2/

After Mr. Cogan was informed of the telephone call by
Ms. Lento, and being unaware of the federal reculations in
this area, Mr. Cogan immediately contacted Mr. Schwartzbard
to asx him to determine whether there had in fact been a
violation of the federal election law, &t the time of this
call, Mr. Feld wes visiting the offices of Mr. Schwartzbard.
Fcllowing the call, Mr. Feld, Mr. Schwartzbard enéd 1 began a
wiceoreus investigation 6f Mr. Cogan's political contributions
to federal candidates in 1981 and 1982. According to our pre-
liminary findings, it appeared that Mr. Cogan had exceeded the
annual federal contribution limitation by $5,000 in 1981 and
$2,500 in 1982. Immediately thereafter, Mr. Cogan began
efforts to recover the money which exceeded the annual limita-
tions. On December 2, 1982, I submitted on behalf of Mr. Cogan
a preliminary listing of the federal election contributions
made by him during those years. When the December 2 list
was submitted, Mr. Cogan had received a $2,500 refund from
a 1982 contributicn to the National PAC. A §5,000 refund of
a "Democratic National Committee"™ contribution was received
shortly thereafter.

we elso advised Mr. Cogan that he mev have exceeded the
maximum allowable contribution to a candidate when he contri-
buted a total of s3,000 to the “"Tohw Molfett fior U.S. Senate
Ccmmittee" in 1981 and 1982. Consecuently, Yr. Cogan sought
and received a $1,000 refund from the Todby Mofiett Committee.

2/ These contributions did not constitute a violation because
Mr. Lantos was a candidate in both & primary and general election
GRS E RS R SRl ORI (Faiil :
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AKIN, GuMP, STRAUSS, HAUER & FELD

Xenneth A. Gross, Esquire
December 13, 1982

Page Three

Finally, after a complete audit of Mr. Cocan's 1981 ex-
penditures, we discovered that we had fziled to notify the
Commission that Mr. Cogan had made a $500 contribution to the
*roynihan for Senate Committee" on September 18, 1981 and
another $500 contribution to the same Ccmmittee on October 13,
1981. However, with the refund from the Moffett Committee,
this additional $1,000 in contributions to a federal candidate
should not cause Mr. Cogan to exceed the annual maximum of
$25,000 in 1982. Enclosed for your information is a revised
cchedule of Mr. Cogan's federal polizicel contributions in
1981 and 1982. (See Enclosure B.)

Mr. Cogan has made every effort to provide the Commission
with full and complete information with regard to his federal
political contributions. We stand ready to cooperate with the
Commission in every possible way with regard to this matter.

Sincerelvy,

AKIN, GUMP, STRAUSS, KAUER & FELD

e e S S

Edward S. Knightg i

ESK:1lsh
Enclosures

cc: HMr. Michael Dymersky
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ATTACHMENT B @

12/13/682

1981 CONTRIBUTIONS

Date

Contributions Given .in ané Attributed to 1981

3/20 U.S. Senate Democratic Leadership $ 15,000.00
- Circle ‘

4/8 D.N.C. Services Corpcraticn £,000.00

6/18 Democratic Congressional Dinner 10,000.00

Sub-Totzl 30,000.00
Refund freom Democratic National
Committee

1281 Total

Contributions Given in 1981 but Attributeéd to 1982

2/%< Tom Lantos for Congress

3/:-8 Sen. Llové Bentsen Committee
9/.% Moynihar for Senzte Committee
e/z% Tom léentecs for Congress

2 (0}, ICS Moynihern for Senazte Committee
1355 People for Jackson

12,4 Toby Moffet Committee

Sub-Total
Refund from Toby Moffet Commnittee

Toteal

1982 CONTRIBUTIONS

People for Jacksecn

1982 Democreatic Concressionel
‘Lautenberc for U.S. Senate
Decisions '€2 - E. Samuels
Toby Mcffet for U.S. Senate
Committee tCc Re-Elect Kennecdy
Citizens £fcr Downey

ﬁl¥?é1c[ﬁtltiLi7L-Z7f -(5)




1282 CONTRIBUTIONS (CONTINUZD)

Amount

Tund for Democratic Majoritw 5,000.00
Neational PAC 5,000.00
Democrats for the '80's 1,000.00
Pecple for John Keinz Comuittee 1,500.00
Yates for Congress Committee 250.00
Kernedy for Senator 1,000.00

3
b, 0 [N

.
[N I UM BR 0N BN

m OO~

1

gub=uove 22,500.00

Contributions Attributed to 1982 5,000.00

Sub~-Totzal s 27,500.00
Refuné from National PAC { 2,500.00)

1982 Total $ 25,000.00

I 93
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FEDERAL ELECTION COMMISSION
WASHINGCTON, D.C. 20463

Edward S. Knight, Esquire
Akin, Gump et al.

1333 New Hamsphire Ave., N.W.
Suite 400

washington, D.C. 20036

RE: MUR
Marshall S. Cogan

Dear Mr. Knight:

On February , 1983, the Federal Election Commission
determined that there is reason to believe that your client,
Marshall S. Cogan, violated 2 U.S.C. §§ 44la(a) (3) and
44la(a) (1) (A) provisions of the Federal Election Campaign Act of
1971, as amended ("the Act®™) by contributing $30,000 in the 1981
calendar year, $28,500 in the 1982 calendar year, and $3000 in
che aggregate to the Toby Moffet for U.S. Senate Committee. The
General Counsel's factual and legal analysis which formed a basis
for the Commission's finding, is attached for your information.

4

Under the Act, you have an opportunity to demonstrate that
no action should be taken against your client. Please submit any
factual or legal materials which you believe are relevant to the
Commission's consideration of this matter.

040

-
)

In the absence of any additional information which
demonstrates that no further action should be taken against your
client, the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation. Of course,
this does not preclude the settlement of this matter through
conciliation prior to a finding of probable cause to believe if
you or your client so desire. See 11 C.F.R. § 111.18(d).

8

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. § 437g(a) (4) (B) and § 437g(a) (12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

ﬁ¥é217”kudfﬂiééf'_' (;/)




Letter to Edward S. Knight
Page 2

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Michael
Dymersky at 202/523-4057.

Sincerely,

Enclosures

General Counsel's Factual and Legal Analysis
Procedures

kf/{.félc/ywu/ 1/ 3)




FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO.
STAFF MEMBER & TEL. NO.

Michael Dymersky
RESPONDENT Marshall S. Cogan (202) 523-4057

SOURCE OF MUR: INTERNALLY GENERATED

SUMMARY OF ALLEGATIONS

On behalf of his client, Marshall S. Cogan, Ed Knight met

with staff members on December 3, 1982, to disclose facts which

appear to constitute violations of 2 U.S.C. § 44la(a) (3) and
§ 44la(a) (1) (A) by Mr. Cogan.

FACTUAL AND LEGAL ANALYSIS

Figures derived from both the list proffered by Cogan's

attorney and records on file at the Commission indicate that

A chueantTT—( 3)
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Cogan made $36,000 in aggregate contributions during the 19811/
calendar year, an§ $22,500 in aggregate contributions during the
19822/ calendar year.

2 U.S.C. § 44la(a) (3) imposes a ceiling of $25,000 in
aggregate contributions in any calendar year. However,
Commission Regulations at 11 C.F.R. § 110.5 provide that
contributions "made in a year other than in the calendar year in
which an election is held," can be attributed, for the purposes
of Section 44la(a) (3), to the "calendar year in which the
election is held." The regulations further provide that
contributions to political committees other than specific
candidate committees, e.g. to political committees established
and maintained by a national political party, made in a calendar
year must be attributed to that calendar year, notwithstanding

the fact that no federal election occurred in that calendar year.

1/ Cogan made contributions to the following in calendar year
1981: U.S. Senate Democratic Leadership Circle ($15,000 on
3/20), D.N.C. Services Corporation ($5,000 on 4/8), Democratic
Congressional Dinner ($10,000 on 6/18), Tom Lantos for Congress
($1,000 on 2/6 and $1,000 on 9/25), Sen. Lloyd Bentsen Committee
($1,000 on 3/18), Moynihan for Senate Committee ($500 on 9/18 and
$500 on 10/13), People for Jackson ($1,000 on 11/5) and Toby
Moffet for U.S. Senate ($1,000 on 12/4): total: $36,000.

2/ cCogan made contributions to the following in calendar year
1982: People for Jackson ($1,000 on 1/11), Democratic
Congressional Dinner Committee ($2,500 on 2/3), Lautenberg for
U.S. Senate ($1,000 on 3/11), Decisions '82 - H. Samuels ($1,000
on 3/11), Toby Moffet for U.S. Senate ($2,000 on 3/18), Committee
to Re-elect Senator Kennedy ($1,000 on 2/8 and $1,000 on 9/28),
Citizens for Downey ($250 on 3/31), Fund for a Democratic
Majority ($5,000 on 4/2), National PAC ($5,000 on 4/27),
Democrats for the '80's ($1,000 on 5/10), People for John Heinz
Committee ($1,500 on 5/12) and Yates for Congress Committee ($250
on 9/24): total: $22,500.

Hith dwai 77 %)
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11 C.F.R. § 110.5(b) (2). Thus, it appears that all 1981
contributions (aggregating ($6,000)) other than those to the
three national party committees are attributable to the 1982
limit. (See footnote 1, supra). Therefore, for purposes of
limitations, Cogan made $30,000 in aggregate contributions in
1981, and $28,500 in aggregate contributions in 1982.
Accordingly, Cogan appears to have violated the Section
44la(a) (3) contribution ceiling by $5,000 in 1981, and by $3,500
in 1982.

It appears that Cogan has sought and received refunds
totaling $5,0003/ for 1981 and $3,5004/ for 1982, with a view
toward correcting to the extent possible, contribution of the
excessive amounts in violation of Section 44la(a) (3).

It is also evident that Cogan contributed $3,000 in the
aggregate to the Toby Moffet for U.S. Senate Committee ("the
Committee"). At Cogan's request, the Committee refunded $1,000
(see footnote 4). Cogan nonetheless appears to have violated
2 U.S.C. § 44la(a) (1) (A) by virtue of the contribution of an

excessive amount ($1,000) to the Committee.

3/ The Democratic National Committee Services Corporation
refunded $5,000 in December, 1982.

4/ The Toby Moffet for U.S. Senate Committee refunded $1,000 and
National PAC refunded $2,500 in December.

i disvarst 2 —(5)
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RECOMMENDATIONS

l) Open a MUR.

2) Find reason to believe that Marshall S. Cogan violated
2 U.S. § 44la(a) (3) by contributing more than $25,000 in 1981 and
1982 calendar years; and,

3) Find reason to believe that Marshall S. Cogan violated
2 U.S.C. § 44la(a) (1) (A) by contributing $3,000 to the Toby
Moffet for U.S. Senate Committee, but take no further action as

to this violation.

ﬂszkaﬁ/ﬂ[ﬂ9%Z§Z7:<Z;)




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463

Ercole Labadia, Treasurer

Toby Moffet for U.S. Senate Committee
P.0O. Box 745

Bristol, Connecticut 06010

Dear Ms. Labadia:

On February , 1983, the Commission found reason to
believe that your committee had violated 2 U.S.C. § 44la(f), a
provision of the Federal Election Campaign Act of 1971, as
amended ("the Act") in connection with the above referenced MUR.
However, after considering the circumstances of this matter, the
Commission has determined to take no further action and close its
file as it applies to your committee. The file will be made part
of the public record within 30 days of its being closed with
respect to all other respondents involved. Should you wish to

submit any materials to appear on the public record, please do so
within 10 days.

The Commission reminds you that by accepting $3,000 from
Marshall S. Cogan ($1,000 made on 12/4/81 and $2,000 made on
3/18/82), the Committee appears to be in violation of 2 U.S.C.

§ 44la(f) (the refund of the excessive amount notwithstanding)
and you should take immediate steps to insure that this activity
does not occur in the future.

The General Counsel's Factual and Legal Analysis which

formed a basis for the Commission's finding is attached for your
information.

If you have any questions, please direct them to Michael
Dymersky at (202) 523-4057.

Sincerely,

Enclosure

General Counsel's Pactual and Legal Analysis




FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO.
STAFF MEMBER & TEL. NO.

Michael Dymersky
(202) 523-4057

RESPONDENT Toby Moffet for U.S. Senate

SOURCE OF MUR: INTERNALLY GENERATED

SUMMARY OF ALLEGATIONS

. The Toby Moffet for U.S. Senate Committee accepted $3,000 in
calendar years 1981 and 1982 from Marshall S. Cogan, in violation
of 2 U.S.C. § 44la(f).

FACTUAL BASIS AND LEGAL ANALYSIS

It appears that the Toby Moffet for U.S. Senate Committee
(the Committee) violated 2 U.S.C. § 44la(f) when it knowingly
accepted contributions of $1,000 (made on 12/4/81) and $2,000
(made on 3/18/82) from Marshall S. Cogan.

At Cogan's request, the Committee refunded $1,000 in
December, 1982. Nonetheless, it appears that the Committee
violated 2 U.S.C. § 44la(f) by its knowing acceptance of the

excessive amount.

/6%6%64h¢¢96§§/'(39




RECOMMENDATION
Find reason to believe that the Toby Moffet for U.S. Senate
Committee violated 2 U.S.C. § 44la(f), by accepting $3,000 from

Marshall S. Cogan, but take no further action and close the file

as to it.
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Decemben-.10, 1982

Mr. Kenneth A. Gross, Esquire
Assoc. General Counsel
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: Respresentation by Counsel

Dear Mr.Gross:

In accordance with Federal Election Commission
regulation 11 C.F.R. 111.23, this letter notifies
the Commission that Edward S. Knight, and other
attorneys of the law firm Akin, Gump, Strauss,

Hauer and Feld at Mr. Knight's direction, shall
represent me in any matters pending before the
Commission. I authorize Mr. Knight to receive

on my behalf any and all notifications and other
communications from the Commission. This notification
shall remain in effect until I inform the Commission
otherwise in writing.

The address and telephone number of Mr. Knight are
listed below:

Edward S. Knight, Esquire

Akin, Gump, Strauss, Hauer & Feld
1333 New Hampshire Avenue, N. W.
Suite 400

Washington, D. C. 20036
202-887-4135

Sincerely,

s




BY HAND

Mr. Kenneth A. Gross, Esquire
Assoc, General Counsel

Federal Election Commission
1325 K Street, N. W.

Washington, D. C. 20463
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A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
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December 13, 1982

~
o

Kenneth A. Gross, Esquire
Associate General Counsel
Federal Election Commission
1325 K Street, N.W,
Washington, D.C. 20463

Mr. Marshall S. Cogan
(Pre-MUR100)

Dear Mr. Gross:

This letter explains further the facts and circumstances
surrounding Mr. Marshall S. Cogan's discovery of his possible
violation of Federal Election Commission regulations (11 C.F.R.
§ 110.5). As you know, this discovery was initially described
in my December 2, 1982 correspondence to you on behalf of
Mr. Cogan.

1

040

In early November of this year, Mr. Cogan became concerned
over the amount of his contributions to federal elections. 1/
Although he was not intimately familiar with federal election
law at that time, he was interested in obtaining a better ac-
counting of his contributions to candidates for federal office
in 1981 and 1982. With this in mind, Mr. Michael Schwartzbard,
Mr. Cogan's accountant, prepared a memorandum detailing the
individuals to whom Mr. Cogan contributed and the amounts he
had contributed in 1982,

v
2

a

This memorandum was sent to Mr. Cogan on the morning of
November 12. According to Mr. Cogan, this memorandum was to
be an item of discussion with his attorney, Mr. Alan Feld, at
a meeting scheduled for November 18, 1982.

1/ 1In fact, Mr. Cogan explored the possibility of having his
company form a Political Action Committee ("PAC") and requested
information regarding PACs from this firm. On September 2, 1982,
this information was sent to him. (See Enclosure A.)




AKIN, GuMP, STRAUSS, HAUER & FELD

Kenneth A. Gross, Esquire
December 13, 1982

Page Two

On the morning of November 18, Ms., Helen Lento,
Mr. Cogan's secretary, received a telephone call from a
Mr. Greenspan, who stated that he was an associate of the
newspaper journalist Jack Anderson. He told Ms. Lento that
he was preparing background material for a possible story on
the Federal Election Commission. According to Mr. Greenspan,
Mr. Cogan's name had been identified as a major contributor
to federal political candidates. 1In particular, Mr. Greenspan
indicated that Mr. Cogan's two $1,000 contributions to the
"Tom Lantos for Congress Committee"™ could constitute a pos-
sible violation of Federal election law. Mr. Greenspan asked
Ms. lLento if Mr. Cogan wanted to comment upon the Lantos con-
tributions. 2/

After Mr. Cogan was informed of the telephone call by
Ms. Lento, and being unaware of the federal regulations in
this area, Mr. Cogan immediately contacted Mr. Schwartzbard
to ask him to determine whether there had in fact been a
violation of the federal election law. At the time of this
call, Mr. Feld was visiting the offices of Mr. Schwartzbard.
Following the call, Mr. Feld, Mr. Schwartzbard and I began a
vigorous investigation of Mr. Cogan's political contributions
to federal candidates in 1981 and 1982. According to our pre-
liminary findings, it appeared that Mr. Cogan had exceeded the
annual federal contribution limitation by $5,000 in 1981 and
$2,500 in 1982, Immediately thereafter, Mr. Cogan began
efforts to recover the money which exceeded the annual limita-
tions. On December 2, 1982, I submitted on behalf of Mr. Cogan
a preliminary listing of the federal election contributions
made by him during those years. When the December 2 list
was submitted, Mr. Cogan had received a $2,500 refund from
a 1982 contribution to the National PAC. A $5,000 refund of
a "Democratic National Committee"™ contribution was received
shortly thereafter.

We also advised Mr. Cogan that he may have exceeded the
maximum allowable contribution to a candidate when he contri-
buted a total of $3,000 to the "Toby Moffett for U.S. Senate
Committee®™ in 1981 and 1982. Consequently, Mr. Cogan sought
and received a $1,000 refund from the Toby Moffett Committee.

2/ These contributions did not constitute a violation because
Mr. Lantos was a candidate in both a primary and general election
(11 C.F.R. §110.1(a)).
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Kenneth A. Gross, Esquire
December 13, 1982

Page Three

Finally, after a complete audit of Mr. Cogan's 1981 ex-
penditures, we discovered that we had failed to notify the
Commission that Mr. Cogan had made a $500 contribution to the
"Moynihan for Senate Committee® on September 18, 1981 and
another $500 contribution to the same Committee on October 13,
1981, However, with the refund from the Moffett Committee,
this additional $1,000 in contributions to a federal candidate
should not cause Mr., Cogan to exceed the annual maximum of
$25,000 in 1982. Enclosed for your information is a revised
schedule of Mr. Cogan's federal political contributions in
1981 and 1982. (See Enclosure B.)

Mr. Cogan has made every effort to provide the Commission
with full and complete information with regard to his federal
political contributions. We stand ready to cooperate with the
Commission in every possible way with regard to this matter.

Sincerely,

AKIN, GUMP, STRAUSS, HAUER & FELD

. il S o

Edward S. Knight/ .

ESK:1sh
Enclosures

cc: Mr. Michael Dymersky
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September 2, 1982

-

Messrs. Marshall S. Cogan and
Stephen C. Swid

Xnoll International, Inec.

153 . S53zré Street

Suite 35901

New York, New York 10022

e: Politiczl 2c=icn Committee

Dear Marshall and Stephen:

Zarlier this week, Mu.*av Recthenberc incuirsed as to
the logcistics of Rnaecll's establlsu_:c 2 Pelitical Action
Committee ("PAC"). At Alan Feld's succestion, we are enclos-
ing materials pertinent to your forming a PAC. Alan thought
you micht want to review the material prior to his calling you.

we Ccan answer any guestions cr crovide vou with addi-
infcrmation, please let us kaow.

Sincerely,

2RIN, GUMP, STRAUSS, EAUZR & FELD

By: MO/M

zéward S. Knight
Michael S. Mancel




ATTACHMENT B
12/13/82

1981 CONTRIBUTIONS

Date

Contributions Given in and Attributed to 1981

3/20 U.S. Senate Democratic Leadership $ 15,000.00
Circle

4/8 D.N.C. Services Corporation 5,000.00

6/18 Democratic Congressional Dinner 10,000.00

Sub-Total 30,000.00
Refund from Democratic National

Committee ( 5,000.00)

1981 Total 25,000.00

Contributions Given in 1981 but Attributed to 1982

2/6 Tom Lantos for Congress 1,000.00
3/18 Sen. Lloyd Bentsen Committee 1,000.00
9/18 Moynihan for Senate Committee 500.00
9/25 Tom Lantos for Congress 1,000.00
10/13 Moynihan for Senate Committee 500.00
11/5 People for Jackson 1,000.00
12/4 Toby Moffet Committee 1,000.00

200

Sub-Total 6,000.00
Refund from Toby Moffet Committee 1,000.00)

Total 5,000.00

330404

1982 CONTRIBUTIONS

People for Jackson 1,000.00
1982 Democratic Congressional 2,500.
Lautenberg for U.S. Senate 1,000.
Decisions '82 - H. Samuels 1,000.
Toby Moffet for U.S. Senate 2,000.
Committee to Re-Elect Kennedy 1,000.
Citizens for Downey 250.
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1982 CONTRIBUTIONS (CONTINUED)

Fund for Democratic Majority
National PAC

Democrats for the '80's

People for John Heinz Committee
Yates for Congress Committee
Kennedy for Senator

Sub-Total

Contributions Attributed to 1982

Sub-Total
Refund from National PAC

1982 Total

Amount

5,000.00
5,000.00
1,000.00
1,500.00

250.00
1,000.00

22,500.00

5,000.00

27,500.00
( 2,500.00)

$ 25,000.00




Kenneth A. Gross, Esquire
Associate General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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AKIN, GUMP, STRAUSS, HAUER & FELD
ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, N.W.
SUITE 400
WASHINGTON, D.C. 20036 ":,

DALLAS OFFICE (202) 887-4000 AUSTIN OFFICE

2800 RePuBLICBANK DALLAS BUILDING TELEX 89-686S 900 AMERICAN BANK TOWER

, X AUSTI TEXAS 78701
O A A Za2 Ol WRITER'S DIRECT DIAL NUMBER 887 !
(214) 655-2800 (s8] ) 478-71687

December 13, 1982 <4

Kenneth A. Gross, Esquire
Associate General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Mr. Marshall S. Cogan
(Pre-MUR100)

Dear Mr. Gross:

This letter explains further the facts and circumstances
surrounding Mr. Marshall S. Cogan's discovery of his possible
violation of Federal Election Commission regulations (11 C.F.R.
§ 110.5). As you know, this discovery was initially described
in my December 2, 1982 correspondence to you on behalf of
Mr. Cogan.,

In early November of this year, Mr. Cogan became concerned
over the amount of his contributions to federal elections. 1/
Although he was not intimately familiar with federal election
law at that time, he was interested in obtaining a better ac-
counting of his contributions to candidates for federal office
in 1981 and 1982. With this in mind, Mr. Michael Schwartzbard,
Mr. Cogan's accountant, prepared a memorandum detailing the
individuals to whom Mr. Cogan contributed and the amounts he
had contributed in 1982.

This memorandum was sent to Mr. Cogan on the morning of
November 12. According to Mr. Cogan, this memorandum was to
be an item of discussion with his attorney, Mr. Alan Feld, at
a meeting scheduled for November 18, 1982.

1/ In fact, Mr. Cogan explored the possibility of having his
company form a Political Action Committee ("PAC") and requested
information regarding PACs from this firm. On September 2, 1982,
this information was sent to him. (See Enclosure A.)
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On the morning of November 18, Ms., Helen Lento,
Mr. Cogan's secretary, received a telephone call from a
Mr. Greenspan, who stated that he was an associate of the
newspaper journalist Jack Anderson. He told Ms. Lento that
he was preparing background material for a possible story on
the Federal Election Commission. According to Mr. Greenspan,
Mr. Cogan's name had been identified as a major contributor
to federal political candidates. 1In particular, Mr. Greenspan
indicated that Mr. Cogan's two $1,000 contributions to the
*Tom Lantos for Congress Committee" could constitute a pos-
sible violation of Federal election law. Mr. Greenspan asked
Ms. Lento if Mr. Cogan wanted to comment upon the Lantos con-
tributions. 2/

After Mr. Cogan was informed of the telephone call by
Ms. Lento, and being unaware of the federal regulations in
this area, Mr. Cogan immediately contacted Mr. Schwartzbard
to ask him to determine whether there had in fact been a
violation of the federal election law. At the time of this
call, Mr., Feld was visiting the offices of Mr. Schwartzbard.
Following the call, Mr. Feld, Mr. Schwartzbard and I began a
vigorous investigation of Mr. Cogan's political contributions
to federal candidates in 1981 and 1982. According to our pre-
liminary findings, it appeared that Mr. Cogan had exceeded the
annual federal contribution limitation by $5,000 in 1981 and
$2,500 in 1982, Immediately thereafter, Mr. Cogan began
efforts to recover the money which exceeded the annual limita-
tions, On December 2, 1982, I submitted on behalf of Mr. Cogan
a preliminary listing of the federal election contributions
made by him during those years. When the December 2 list
was submitted, Mr. Cogan had received a $2,500 refund from
a 1982 contribution to the National PAC. A $5,000 refund of
a "Democratic National Committee® contribution was received
shortly thereafter.

We also advised Mr. Cogan that he may have exceeded the
maximum allowable contribution to a candidate when he contri-
buted a total of $3,000 to the "Toby Moffett for U.S. Senate
Committee®™ in 1981 and 1982. Consequently, Mr. Cogan sought
and received a $1,000 refund from the Toby Moffett Committee.

2/ These contributions did not constitute a violation because
Mr. Lantos was a candidate in both a primary and general election
(11 C.F,R., §1ll0.1(a)).
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Finally, after a complete audit of Mr. Cogan's 1981 ex-
penditures, we discovered that we had failed to notify the
Commission that Mr. Cogan had made a $500 contribution to the
"Moynihan for Senate Committee®™ on September 18, 1981 and
another $500 contribution to the same Committee on October 13,
1981. However, with the refund from the Moffett Committee,
this additional $1,000 in contributions to a federal candidate
should not cause Mr. Cogan to exceed the annual maximum of
$25,000 in 1982. Enclosed for your information is a revised
schedule of Mr. Cogan's federal political contributions in
1981 and 1982. (See Enclosure B.)

Mr. Cogan has made every effort to provide the Commission
with full and complete information with regard to his federal
political contributions. We stand ready to cooperate with the
Commission in every possible way with regard to this matter.

Sincerely,

AKIN, GUMP, STRAUSS, HAUER & FELD

e ELnind S Lo I

Edward S. Knightg

ESK:1sh
Enclosures

cc: Mr. Michael Dymersky




ATTACHMENT A

AKIN, GuMP, STRAUSS, HAUERQ FELD
ATTORNEYS AT LAW :
A PARTNERSHIP INCLUDING PRGFESSIONAL SCAPOCAATIONS
1333 NEW HAMPSNHIALC AVENUE, N.W.
SUITE eC0C
WASHINGTON, D.C. 20036

: DALLAS OFFICE (202) 887-4C00 AUSTIN OFPFICE
2800 RemusLic3ann Datias SBuiLding = 900 AMERICAN BANK TOWER
TELEX 89-668

DALLAS, TEXAS 78520 4196 AUSTIN, TEXAS 7870

WRITER'S DIRECET DiaL NUMBER 887
(21) 685-2800 S 1812) 476-7187

September 2, 1982

Messrs. Marshall S. Cogan and
Stephen C. Swid

Xnoll Internaticnal, Inc.

153 E. 53rd Street

Suite 5901

New York, New York 10022

Re: Political Action Committee

Dear Marshall and Stephen:

Zarlier this week, Murray Rothenberg incuired as to
the locistics of KRnecll's establishing a Peclitical Action
Committee ("PAC"). At Alan Feld's sucgestion, we are enclos-
ing materials pertinent to ycur Zoraing a PAC. Alan thought
you micht want to review the material prior to his calling you.

If we can answer any questions or grovide you with addi-
tional inZormation, please let us know.

831040

Siacerely,

ARIN, GUMP, STRAUSS, HAUER & FELD

By @w/m

£éward S. Knight
Michael S. Manéel
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1981 CONTRIBUTIONS

Contributions Given in and Attributed to 1981

3/20

4/8
6/18

Contributions Given in 1981 but Attributed to 1982

U.S. Senate Democratic Leadership
Circle

D.N.C. Services Corporation

Democratic Congressional Dinner

Sub-Total
Refund from Democratic National
Committee

1981 Total

ATTACHMENT B
12/13/82

15,000.00

5,000.00
10,000.00

30,000.00

( 5,000.00)

25,000.00

2/6
3/18
9/18
9/25
10/13
11/5
12/4

Tom Lantos for Congress

Sen. Lloyd Bentsen Committee
Moynihan for Senate Committee
Tom Lantos for Congress
Moynihan for Senate Committee
People for Jackson

Toby Moffet Committee

Sub-Total
Refund from Toby Moffet Committee

Total

1982 CONTRIBUTIONS

People for Jackson

1982 Democratic Congressional
Lautenberg for U.S. Senate
Decisions '82 - H. Samuels
Toby Moffet for U.S. Senate
Committee to Re-Elect Kennedy
Citizens for Downey

1,000.00
1,000.00

500.00
1,000.00

500.00
1,000.00
1,000.00

6,000.00
1,000.00)

5,000.00

1,000.00
2,500.00
1,000.00
1,000.00
2,000.00
1,000.00

250.00




1982 CONTRIBUTIONS (CONTINUED)

Amount

Fund for Democratic Majority 5,000.00
National PAC 5,000.00
Democrats for the '80's 1,000.00
People for John Heinz Committee 1,500.00
Yates for Congress Committee 250.00
Kennedy for Senator 1,000.00

Sub-Total $ 22,500.00

1981 Contributions Attributed to 1982 5,000.00

Sub-Total 27,500.00
Refund from National PAC ( 2,500.00)

1982 Total 25,000.00

2090 ¢

4

83040




Mr. Michael Dymersky
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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AKIN, GuMP, STRAUSS, HAUER & FELD
i ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, N.W.
SUITE 400
WASHINGTON, D.C. 20036

DALLAS OFFICE (202) 887-4000 AUSTIN OFFICE
2800 RerPuBLICBANK DaLias BuILDING TELEX 89-66% 900 AMERICAN BANK TOWER

L - AUSTIN, TEXAS 787
(N VXS A WRITER'S DIRECT DiIAL NUMBER ..7'4.1—3—L Ol
(214) 685-2800 (512) 476-7167

November 23, 1982

Kenneth A. Gross, Esquire

Associate General Counsel (Enforcement)
Office of the General Counsel

Federal Election Commission

1325 K Street, N.W., 7th Floor
Washington, D.C. 20463

Dear

This is to confirm the scheduling of a meeting to
discuss the Marshall Cogan matter on Thursday, December
2nd, at 2:30 p.m.

Sincerely,

-

Edward S. Knight

ESK:1lsh
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AKIN.GUMP, STRAUSS. HAUER & FELD
ATTORNEYS AT LAW
SUITE 400
1333 NEW HAMPSHIRE AVENUE, N. W.
WASHINGTON, D.C. 20036

Kenneth A. Gross, Esquire
Associate General Counsel
Office of the General Counsel
Federal Election Commission

1325 K Street, N.W., 7th Floor
Washington, D.C. 20463
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AKIN, GUMP, STRAUSS, HAUER & FEeELD
ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
1333 NEW HAMPSHIRE AVENUE, N.W.
SUITE 400
WASHINGTON, D.C. 20036

DALLAS OFFICE (202) 887-4000 AUSTIN OFFICEL

2800 RePUBLICBANK DALLAS BUILDING TELEX 89-885 900 AMERICAN BANK TOWER

DALLAS, TEXAS 75201 r A
© WRITER'S DIRECY DIAL NUMBER .!7-_L23_5__ SSTINANE XA 870!
(214) 655-2800 (812) 476-7187

December 2, 1982

Kenneth A. Gross, Esquire
Assoc. General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C.

~

Re: Mr. Marshall S. Cogan

Dear Mr. Gross:

On behalf of our client, Mr. Marshall S. Cogan, we are
notifying your office sua sponte of a possible unintentional

1 20

violation of Federal Election Commission regulation 11 C.F.R.
§110.5, concerning the annual contribution limit. It appears
that Mr. Cogan may have inadvertently exceeded the annual
contribution limits for 1981 and 1982. We have enclosed a
list that, according to his records, reflects federal election
contributions for those years.

4

1490

In addition to notifying the Commission sua sponte, Mr.
Cogan is taking other mitigating actions. He 1s endeavoring
to have certain contributions refunded to him, and to date
has received a $2,500 refund from a 1982 contribution to the
National PAC. Other refunds are being sought.

3

3

Mr. Cogan intends to cooperate in every possible way
with your office on this matter.

Sincerely2 W—

Edward S. Knight

Enclosure
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1981 Contributions

Tom Lantos for Congress
Sen. Lloyd Bentsen Committee

U.S. Senate Democratic Leadership

Circle
D.N.C. Services Corporation
Democratic Congressional Dinner
Tom Lantos for Congress
People for Jackson
Toby Moffet Committee

1982 Contributions

People for Jackson

1982 Democratic Congressional
Lautenberg for U.S. Senate
Decisions '82 - H. Samuels
Toby Moffet U.S. Senate
Committee to Re-Elect Kennedy
Citizens for Downey

Fund for Democratic Majority
National PAC

Democrats for the '80's
People for John Heinz Committee
Yates for Congress Committee
Kennedy for Senator

Amount

1,000.00
1,000.00

15,000.00
5,000.00
10,000.00
1,000.00
1,000.00
1,000.00

1,000.00
2,500.00
1,000.00
1,000.00
2,000.00
1,000.00

250.00
5,000.00
5,000.00
1,000.00
1,500.00

250.00
1,000.00




FEDERAL ELECTION COMMISSION

125 K STREET N.W
WASHINGTON.D.C. 20463
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FEDERAL ELECTION COMMISSION

1325 N STREET N W
WASHINCTON .DC. 20463

THE FOLLOWING MATERTAL IS EEING ADDED TO THE
PUBLIC FILE OF CLOSED MR /59\6 ;
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

June 23, 1983

Edward S. Knight, Esquire

Akin, Gump, Strauss, Hauer
and Feld

1333 New Hampshire Avenue, NW

Washington, D.C. 20036

Re: MUR 1526; Marshall S. Cogan
Dear Mr. Knight:

This is in response to your letters of May 12 and 20, 1983.
Initially, ¥ou requested that the Commission refrain from placing
on the public record its file in MUR 1526, an enforcement matter
in which your client, Marshall 8. Cogan, appeared as respondent.
In the event your request was denied, you requested in the
alternative that the Commission create, and include in the public
file, a statement which in effect, would mitigate your client's
violations., Further, if the Commission determined that a public
file would be made available, you requested a period of thirty
days within which you might examine the documents which would be
included in that file and within which you might submit
additional materials for inclusion in the recorad.

As you noted, the Commission routinely places oi the public
record the files in all closed enforcement matters. 1/ You
correctly observed that this agency takes that action pursuant to
statute (2 U.S.C. § 437g(a) (4) (B) (ii)) and regulations (11 C.F.R.
§ 111.20(a)). You suggested, however, that the cited provisions
limit the material which the Commission may place on the public
record to those cases which are concluded by conciliation or by a
determination that the Act has not been violated.

The Commission does not read those provisions so
restrictively. Indeed, it would seem highly inconsistent to

1/ Materials which would be exempt from disclosure under
5 U.S.C. § 552(b) are withdrawn from those files before they are
made public.
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Bdward S. Knight, Esquire
Page Two

require publication of "no violation" and "conciliation®" cases 2/
and not to require publication of enforcement matters which are
terminated, for example, by a determination of "reason to believe
with no further action®™ or of matters in which conciliation has
failed and civil action has been filed. Additionally, your
argument necessarily ignores the requirements of 11 C.P.R.

§ 5.4(a), which, in pertinent part, state:

In accordance with 2 U.S.C., § 438(a), the
Commission shall make the following material
available for public inspection and copying
.o+ (4) Opinions of Commissioners rendered in
enforcement cases and General Counsel's
Reports, and non-exempt 2 U.S.C. § 437g
investigatory materials will be made
available no later than 30 days from the date
which the respondent is notified that the
Commission has voted to take no further
action and to close such an enforcement file.

See also 11 C.F.R. § 4.4(a) (3).

Additionally, and contrary to your assertion, the
*confidentiality provision®” of the Act, set out at 2 U.S.C.
§ 437g(a) (12), is not relevant here. 11 C.F.R. § 1ll1l1l.21(a), the
regulation which construes the confidentiality provision,
specifically envisions the prohibitions set out therein as
applying only to "open" cases. See Explanation and Justification
of Requlations Concerning January 8 1980, Amendments to Federal
Election Campaign Act of 1971, 45 Fed ng. 15080, 15089 (1980).
signxficantly, this lnterpretatxon - of the confidentiality
provision has received at least the implicit approval of Congress
in that regulations proposed by the Commission are subject to
Congressional review and disapproval. See 2 U.S.C. § 438(a) (8)
and 438(q).

2/ By statute and regulation the conciliation of a case

. requires, at the least, a finding of "reason to believe" a
violation of the Act has occurred. See 2 U.S.C. §

437g(a) (4) (A) (i) and 11 C.F.R. § 111.18(d).
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Edward S. Knight, Esquire
Page Three

The Commission will not create, and include in its file, a
statement such as the one you requested which would state that it
terminated its action specifically because your client's
violations were "inadvertent and de minimus," and that Mr. Cogan,
by voluntarily disclosing the violations "was acting in an
exemplary fashion."” The characterizations of the violations are
your own; the Commission made no findings in these regards.
Furthermore, during the course of this matter, you frequently
emphasized that, in your opinion, Mr. Cogan's violations were
"inadvertent,"” "unintentional,” or "de minimus." Your
characterizations will appear in the public record and, thus, be
available for public review. Additionally, in support of its
recommendation that the Commission terminate its action with
respect to your client, the Office of General Counsel (OGC)
specifically noted that he voluntarily brought the matter to the
Commission's attention; that, prior to the Commission's
investigation, he sought to correct the violation; that he
indicated that the making of excessive contributions was
unintentional; that he cooperated fully with OGC; and that he
attempted voluntarily to comply with enforcement of the Act. The
memorandum containing the foregoing recitations also will appear
in the public file of this case.

The public file in this case will contain all those
documents required by 11 C.F.R. §§ 5.4(a) (4) and 4.4(a) (3). The
file will be processed in the same manner as are the closed files
in all enforcement cases. Any documents you submit will be
microfilmed and included in the permanent file of this case.

Sincerely,

Charles N. Steele
General Counsel

enneth A. Gr
Associate General Counsel
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