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My

. Jane Fondca
152 Vadsworth Avenue
Santa lMonica, California 90495

Ui

Ra: MUR 149 (76)
Dear lis. Fondacs

Comnission voted on June 22, 19
concerning all allagations that you had

ad, specifically 2 U.8.C. sdédlala) (3).

cTinn and

A E
Bl T H

'
= N o i
o TS
J— .t 2 ¥
— o
I R

BRI T

FEGFRAL €

OFFict &'L Fhi b
BN

e \-4 i ﬁ'.

OFFICE OF BINERAL O3

the [oderal Election Campaign Aot of 1971,

CVASHENC TON DO 00an June 24, 1977

W R

iy
7
¢

B .

S b Lttt e A . = o



Do

.-
. -

FEDERAL ELECTION COMMISSION

VO RN STRELT NAW

. Terry Lenzer

ld, Farkraper & Ross
20 19th Street, N.W.
ashington, D. C. 20036

Re: IMUR 149 (78)

Ay Hr., Lenzer:

The Coimission voted on June 22, 1977, to termi-
te its investigation into alleged violatinns of
U.S.C. §441la(a) (3) by vour client, Jar= Fonda. The
wmission has rescinded its previous finding of reas
le cause to belicve that the Federal Ziection Camnpa
L of 1971, as amended, had besen violated. Accordin
2 Comnission inzends o alos2 1tzg file in Shls mabk
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William C. Oldaker
Congaral Coansel

SLOSUIC S

FEDCRAL ELECTISN COMIAISSICN

OFFICIAL FiLE COPY

0rFi0E OF BENERAL COGRSEL

WASHING TON DY C L 200003 June 24, 1977

5
o]

ROREENS)
'w‘ fomd LQ
[




e
-

FEDLRAL ELECTION COMMISSION |

i ANSTREET N W
WWASHENC TN DO 200

June 24, 1977 ’ (3

Lo

My, Nelson C. Rising, Chairman
ns for John Tunney

65 Westwood Boulevard

it 200

s angeles, California 90064
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Re:  MUR 149 (76) f

e Dosy Mr, Rising: §
— : . _ i
B is to inforn you that on June 22, 1977, the !
Ceymr votad to terminate 1ts invastigation into '
- al Election Campaign }
— tonda and tha :
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FEOLRAL ELECTION COMMISSION

: 1325 K AR LNV AU ..
B}V MASERNG TON DO 20403 June 24, 1977

Mr. Bill Zimmerman
1506 “Wadsworth Avenue
Santa Monica, California 90405

Re: MUR 149 (706)

Doar Mr. Zimperman:
to infeorm vou that on June 22, 1977, the
= to rescind 1ts previous finding of
ausz to believe that the Havdan for Senate
violated the Faderal Election Campaign
1971, as amendad. Accordingly, ithe Commission
to close its Tile in this marter
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 149 (76)
Jane Fonda and the Hayden for)
Senate Committee )
CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, do hereby certify that on June 22, 1977, the Commission
determined by a vote of 4-2 that there is no longer reasonable
cause to believe that the respondents in the above-captioned matter
have violated 2 U.S.C. Section 441la, as previously found by the
Commission.

Voting for this determination were Commissioners Aikens,
Staebler, Thomson, and Tiernan; Commissioners Harris and Springer
voted against the determination.

Accordingly, the file in this matter has been closed.

Marjorie W. Emmons
Secretary to the Commission

FEDERAL ELECTION COMMISSION

OFFICIAL FILE COPY
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In the Matter of

Jane Fonda and the
Hayden for Senate Committee

June 3, 1977 rmm‘
Interim Conciliation Report 0FFI é’flfcmm COMMISSIoN

FILE COPY

I. PRIOR PROCEEDINGS: OFFICE oF SENERAL coungey

)
) MUR 149 (76)
)
)

On December 17, 1976, the Commission determined there
was reasonable cause to believe that the individual limita-
tions of 2 U.S.C. §44la(a) (1) (A) and 2 U.S.C. §44la(a) (3)
were exceeded when Jane Fonda transferred $289,050 to the
Hayden for Senate Committee. This sum resulted from funds from
2 separate accounts: (1) $64,050 which was transferred to the
Respondent committee from a Santa Monica, California
account maintained in Ms. Fonda's name alone and (2)$250,000 from
loan proceeds which Ms. Fonda secured from her employers, Twentieth
Century Fox Corporation and United Artists Corporation after her
husband, Tom Hayden announced his candidacy in June, 1975.

[minus the $25,000 contribution limit allowed to individuals as per
a policy statement by the Commission on October 1, 1976].

On December 30, 1976, Respondents Fonda and the Hayden for
Senate Committee were notified of the Commission's desire to con-
ciliate. Since that time, in conciliation conferences, Mr. Terry
Lenzner, counsel for Respondents, has submitted additional factual
and legal evidence which illustrates the extent of the Fonda/Hayden
community property arrangement. For reasons set forth herein,
these additional submissions require a reopening of the investiga-

tion and a reevaluation of certain findings made by the Commission.
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The $64,050 transferred to the Hayden for Senate Committee

II. The California Bank Account.

was from a Santa Monica bank account maintained in Ms. Fonda's
name alone, and without provision for Hayden to withdraw funds

on his signature. The prior evidence suggested that the money
transferred from this account was separate and not community
property. Accordingly, the Commission found reasonable cause

to believe that those funds were in the exclusive control of

Jane Fonda, that Tom Hayden did not have "access to or controel
over" the funds, and therefore, the transfer was deemed a contri-
bution from Ms. Fonda to the Hayden for Senate Committee in
violation of 2 U.S.C. §44la.

Respondents contended, without submitting sufficient evidence,
that under California law, the California account was community
property because the monies from that account were used for community
purpcses, that is, for the benefit of both spouses. 1In conciliation,
Mr. Lenzner submitted bank schedules from the California account which
reflect disbursements from that account which were used for household
items and other community purposes (see attachments A,B,C, & D).

Based upon Respondents recent factual presentation, it appears
that under California community property law (see discussion infra)
the bank account funds in Santa Monica, California were within the
control of Tom Hayden at the time he announced his candidacy.

IIT. The Loans
(). The Loans as Community Property.

Ms. Fonda borrowed $200,000 from the Twentieth Century Fox
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Corporation on April 17, 1976, and $75,000 from the United Artists

- 3 -

Corporation on May 27, 1976 (see appendix 1 & 2). Both were
demand promissory notes secured by Ms. Fonda individually &
separately. $250,000 of the total obligation appears to have been
transferred to the Hayden for Senate Committee during Mafch

and April, 1976.

One issue raised by these facts is whether Tom Hayden was
"already in a position to exercise control over the funds of a
member of his immediate family before he (became) a candidate."
Buckley v. Valeo, 424 US 1 at 52, fn 57 (1976), citing Senate

1/
report, No. 93-1287, P. 58 (1974).

The California Civil Code presumes that all property acquired
by a spouse during marriage, other than excepted types not relevant
here, is community property. Code. §5110. Absent a pre-marital
or other agreement between the parties, either spouse has "management
and control of the community personal property, with the absolute
power of disposition, . . . as he has of his separate estate."
California Civil Code §5125. Therefore, under the California
laws, Mr. Hayden had management and control over Ms. Fonda's
monies (past,voresent and future) from the time of their marriage
in 1973, which preceded and included the time of his candidacy

for the California Senate race in June of 1975.

1/ Buckley was the applicable law at the time of the loans since
the Commission's proposed regulations were not originally
published until May 26, 1976, two days after the second loan
was executed. As noted in the Supreme Court did not intend
to reverse the 1974 Amendments with respect to a candidate's
personal funds.
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Respondents maintain that the Community Property laws of
California thus give Mr. Hayden access to or control over all
Ms. Fonda's money by virtue of his status as her spouse. To
interpolate respondent's argument into Buckley language,
Mr. Hayden "was already in a position to exercise control (over
all monies, present and future) of a member of his immediate
family before he became a candidate, (and therefore) he could draw

upon these funds. . . "Buckley v. Valeo, supra.

This line of argument becomes more convincing when viewed
in light of §110.10 of the Commisison's regulations. This provision
defines personal funds (e.g., funds that can be expended by
the candidate without 1limit) as:

any assets to which at the time he or she
became a candidate the candidate has legal

or rightful title, or with respect to which
the candidate has the right of beneficial
enjoyment, under applicable state law and
which the candidate has legal right of access
to or control over, including funds from
immediate family members..." - (emphasis added)

Section 110.10 can be construed as stating that in order for a
candidate to use funds from an immediate family member, he must
either have legal title and legal access to or control over the
immediate family members' funds, or he must have beneficial enjoyment
under applicable state law plus access to or control over the funds.

In the instant case, Mr. Hayden has beneficial enjoyment of his

spouse's funds by virtue of his marriage and domicile in California.
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This beneficial enjoyment, which extends to the time of his marriage
in 1973, appears to subsume the concept of "legal... access to

or control" since this phrase is undefined by the Commission and
therefore could be presumed, in light of the preceding reference

in the regulation to "applicable state law" to be defined by state
law. Under California law, as already noted, Mr. Hayden has shown
that he had legal access to or control over his wife's funds by

showing that there was a pattern or practice of using the money
_ 2/

from the accounts in question, for communal matters.

(b} The Loans as Possible Corporate Contributions

Implicit in the facts noted above is the possibility that the

advances from Twentieth Century Fox and United Artists could be viewed

as "made ... in connection with a federal election." All parties
state that the loans were advances against future movies and we
have obtained no evidence to refute this. The proximity in time
between the loans and the transfers of large sums of money to the
Hayden campaign from the New York account, do raise the possibility
that not only did Ms. Fonda borrow the money with the intention of
putting it into the campaign but that the corporations approved

that intention. As noted, however, we have no evidence to support

such a connection, and without some evidence that the discussions

2/ Because this matter appears to be tied to applicable state
law, a different result would very likely apply in the 42 states
which do not have communal property laws, and therefore do not
use factual parameters that are relevant here. The Commission
might wish to rectify this apparent problem by making its own
definition of what is "access or control" with respect to
personal funds used in connection with federal elections.
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between Ms. Fonda and the corporations leading to the loan involved
something more than an advance against earnings which she could have
obtained for other purposes, it would seem difficult to proceed on
a theory that the loan was, in fact, a corporate contribution.

Should the Commission wish to pursue this avenue, it could
find reason to believe against the two corporations and authorize
us to contact them for statements about the circumstances surrounding
the advances. Absent unlikely admission, however, those affidavits
would not provide any additional evidence.
IV. Recommendation

On the basis of our review of this matter in conjunction with
the new submissions by respondents during the conciliation process
it would appear that there is no longer reasonable cause to believe
that respondents have violated §44la, as previously found by the

Commission. Accordingly, this file should be closed.

41 el St

Date William C. Oldaker
General Counsel
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WALD, HARKRADER & ROSS

ROBERT L. WALD
THOMAS H. TRUITT
DONALD H. GREEN

THOMAS C. MATTHEWS, JR.

TERRY F, LENZNER
JERRY D. ANKER
ALEXANDER W, SIERCK
STEPHEN M. TRUITT
STEVEN K.YABLONSKI
THOMAS W, BRUNNER
MARK SCHATTNER
RICHARD A.BROWN
DAVID R.BERZ
ROBERT B.CORNELL
ROBERT M. COHAN
NANCY H. HENDRY
GLORIA PHARES STEWART

Charles
General

N. Steele,
Counsel's Office

CARLETON A, HARKRADER
ROBERT M. LICHTMAN
NEAL P. RUTLEDGE
THOMAS J, SCHWAB
DANIEL F. O'KEEFE, JR.
CHARLES C.ABELES
TERRENCE ROCHE MURPHY
TONI K. GOLDEN
JAMES DOUGLAS WELCH
C. COLEMAN BIRD
GERALD B. WETLAUFER
AVRUM M, GOLDBERG
CAROL KINSBOURNE
DAVID B. WEINBERG
STEVEN M. GOTTLIEB
SHEILA JACKSON LEE ¢
RANGELEY WALLACE

* ON LEAVE

WM. WARFIELD ROSS
STEPKEN B. IVES, JR.
GEORGE A. AVERY
JOEL €. HOFFMAN
DONALD T, BUCKLIN
ROBERT £. NAGLE
WILLAM R. WEISSMAN
KEITH §. WATSON
ROBERT A, SKITCL
GREER S. GOLDMAN
LEWIS M. POPPER
DENNIS D. CLARK
LESLIE S. BRET2Z
ANTHONY L. YOUNG
STEVEN E. SILVERMAN
JAMES R.MYERS

Esquire

Federal Election Commission
1325 K Street, N.W.

Washington, D. C.

Dear Charlie:

review with me several of the
Hayden and Zimmerman matter.
discussed,
been provided to us by Richard M. Rosenthal,
substantiating

Fonda

and Mr.

20463

YRS Gl VY
’
77 ﬂ_atp SEVENTEENTH STREET, N. W.
144WA5%N?F?NT%E.ZOOOG
(202) a7yd45Jg

CABLE ADDRESS: WALRUS
TELEX: 248591

SELMA M, LEVINE (i924-1976)

QF COUNSEL
PHILIP ELMAN
CHARLES FABRIKANT

February 25, 1977

FEDERAL ELECTION COMMISSION
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I appreciated the time you provided the other day to

issues
With regard to a major issue we

regarding the Fonda,

I am enclosing general ledger sheets which have

Hayden,

counsel to Ms.

that funds in the

California account are community property.

transfers
California account during the periods noted therein.
the California account was directly funded from the
and the California account has been utilized

can see,
New York account,

Schedules

and B,

enclosed

herein, reflect

by Rosenthal from the New York account to the

As you

in substantial part for community expenses.

disbursements

Schedules C,

D,

E and F,
from the California account for

enclosed herein, reflect
the periods

noted therein. Mr. Rosenthal has checked off items which he

is certain were expenses for household and family

furniture, furnishings,

babysitters and so on.

were

also
particular,
for several thousand dollars.
this was for an automobile which was purchased for,
and registered in the name of Tom Hayden.

for community
an expenditure in May,
Mr.

food,

pharmacy,
It appears to me that items not checked
expenses. You
1975 to Santa Monica Ford

including
cleaning, lawn,
might note, in
Rosenthal indicates that

used by,
There is no question

that the account was essentially for community expenses.
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Page Two OFFICE OF GENERAL COUNSEL

In addition to these factual matters, we are
enclosing a memorandum on California community property law to
supplement the memorandum dated November 8, 1976 submitted to
the Commission. By itself, this should resolve the question
once and for all. The statutory and case law support the
proposition that the funds in the California account and the
loan proceeds in the New York account are community property.

We are providing this material in the hopes that the
Commission and its staff will recognize that the California
account was clearly community property. I hope that the
attached memorandum and ledger sheets (provided at some effort
by Mr. Rosenthal) will stimulate a review of this matter and
lead you to conclude that no further action should be taken
against our clients.

I would add that if the Commission wishes to create
a legal exception to community property law for purposes of
the Federal Election Campaign Act, the only appropriate
vehicle is to promulgate a regulation which would provide an
opportunity for comment by interested parties and for review
by Congress.
Very truly yours,

N -

Terry BEf Lenzner

TFL:jea

Enclosures
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1. Were proceeds of a loan placed in the New York
account the separate property of Ms. Fonda because they were
borrowed on her signature alone and the lender looked to her
for repayment?

California law provides that all property acquired
by a married person during marriage is community property
unless specifically excepted by statute. Civil Code §5110.
There are no statutory exceptions for such common income items
as the spouse's earnings or money borrowed during marriage.
Like all other property, these funds are presumed to belong to
the community. Odone v. Marzocchi, 211 P.2d 297 (1949) (funds
derived from spouse's earnings constituted community prcperty);
Gudelj v. Gudelj, 249 P.2d 892 (1952), aff'd in part, 259 P.2d
656 (1953) (property purchased with funds borrowed by the husband
constituted community property).

The parties can, of course, agree to transmute com-
rnunity property into separate property, and California courts
will honor such agreements whether oral or in writing. See
Somps v. Somps, 58 Cal. Rptr. 304, 308 (1967). 1n line with
the statutory presumption in favor of the community, however,
the party asserting the separate nature of property has the
burden of proof. Falk v. Falk, 120 P.2d 714, 717 (1942). See
also Gudelj, supra. Since (as the Commission has been informed
in sworn affidavits) no such agreement existed between Mr. Hayden
and Ms. Fonda, the funds in question remained community property.

The fact that the loan agreement was signed only by
Ms. Fonda does not make the loan proceeds her separate property.
The California courts have not distinguished loan proceeds from
any other property acquired by a married person. The statutory
presumption that money borrowed during marriage is community
property applies even though only one spouse signed the note.
Gudelj v. Gudelj, 259 P.2d 656, 661 (1953).

To overcome this presumption, the party claiming that
loan proceeds are separate property must show that the lender
primarily relied on the borrower's separate property in extending
credit. Gudelj, supra; Somps v. Somps, supra at 310. In con-
trast, where money 1is borrowed by one spouse on his or her per-
sonal credit, i.e., on something other than the ownership of
valuable separate property, the loan proceeds are community
property. Bank of California v. Connally, 111 Cal. Rptr. 486
(1974) .




These principles are highlighted in Cudclj, supra,
where the California Appeals Court reversed a trial court
finding that a cleaning business constituted separate property
of the husband. The business, which the husband held in part-
nership with another person, had been purchased in large part
with the proceeds of a loan obtained by the hushand. Since
there was no evidence that the lender had relied on the separate
property of the husband in making the loan, the Appeals Court
held:

It is more reasonable to assume, in the
absence of evidence on the subject, that

it was made on defendant's earning FEDERAL ELECTION COMMISSIoN

ability and experience and knowledge of

the tyge of business, than that it was FB,M_ HLE COPY
made on the credit of the defendant's 0rFins ot "
separate property. Gudelj v. Gudeli, ot it CLRESAL CuRSEL
249 pP.2d 892, 896 (1952), aff'd in part,

259 P.2d 656 (1953). (Emphasis added.)

The General Counsel's Office has not suggested the existence
of any evidence that the loans were made on the faith of sepa-
rate property owned by Ms. Fonda for this is clearly not the
case. Under the circumstances here, proceeds of the loan con-
stituted community property.

The presumption that borrowed funds belong to the
community makes additional sense in light of statutory pro-
visions holding the community liable for the debt. Under Cali-
fornia law, Mr. Hayden was liable for the debt along with Ms.
Fonda to the extent of his interest in community property whether
or not he signed the note. See Hansford v. Lassar, 125 Cal.

Rptr. 804 (1975); Schneider v. Standard 0Oil Company of California,
128 Cal. Rptr. 141 (1976). Section 5116 of the California Civil
Code specifies that:

The property of the community is liable
for the contracts of either spouse which
are made after marriage prior to or on
or after January 1, 1975.

Creditors could have attached all property, such as his or Ms.
Fonda's earnings, in which Mr. Hayden had an interest under com-
munity property laws. See Civil Code §§5116-5121. Since the
community was liable for the debt, the community should enjoy
use of the funds.
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2. Were funds in the California bank account the

separate property of Ms. Fonda because the account was in her
name and only she could draw on it?

Ownership under California community property law is
not controlled by formalities of title. 1In deciding ownership
of property, the courts (primarily in divorce proceedings) have
consistently looked beyond the name on the bank account to con-
sider the source of funds contained therein. Scc, for example,
In Re Jafeman, 105 Cal. Rptr. 483, 493-94 (1972) (the earnings
of a married person constitute community property even though
deposited in a separate account); and Weinberg v. Weinberg, 63
Cal. Rptr. 13, 19-20 (1976) (examining the source of funds in a
separate account). Again, the presumption applies that deposits
to any account are community property. See Weinberg, supra at
20. Funds in the California account consisted of earnings and
loan proceeds and therefore are community property. Moreover,
Mr. Rosenthal has already informed the Commission that funds in
the California account were transferred from the New York account,
which the General Counsel's Office has conceded to be community
property. And as noted in Section 1, the parties did not agree
to transmute community into separate property. Rather, as Mr.
Rosenthal has informed the Commission, the California account
was in the nature of a petty cash account used for community
purposes.

In sum, the law and the facts directly contradict
the General Counsel's staff's assertions that loans to the
Havden Committee were made from the scparate resources of Ms.
Fonda. Both the New York and California accounts were com-
prisaed of earnings and loans wihich were communlty property.
The fact that the California account was in Ms. Fonda's name
and the New York account contained funds obtained from loans
to Ms. Fonda does not change the community nature of funds
deposited to the account. The parties never agreed that these
community funds were to becoms the separate property of Ms.
Fonda. Under California community property law, Mr. iayden has
management and control over all community property "with like
absolute power of disposition" as he had over his separate prop-
erty. Civil Code §5125. He had, therefore, legal and actual
"access to and control over" funds lent to the Hayuen Committee.

Respectfully submitted,

TerLCTF. Lenzner

[ -ttt 0
4 (‘\’( ‘*\/0’(&‘\ ~( o_,{lw
Steven M., Gottlieb

-~

Dated: February 25, 1977
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FEDERAL ELECTION COMMISSION

1325 K STREET NW
WASHINGTON . D.C . 20463

December 30, 1976

Mr. Terry F. Lenzner
910 17th Street, N.W.
Washington, D.C. 20006

Re: MUR 149 (76)

Dear Mr. Lenzner:

The Federal Election Commission has determined that
there is reasonable cause to believe that a violation
of 2 U.S.C. §44la(a) (3) and its predecessor 18 U.S.C.
§608 (b) (3) of the Federal Election Campaign Act of 1971,
as amended, occurred when Ms. Jane Fonda individually made
and the Tom Hayden for U.S. Senate Committee accepted
contributions of $289,050. This is in excess of the
individual aggregate limitations set forth in 18 U.S.cC.
§608 (b).

Pursuant to 2 U.S.C. §437g{a) (5) (A) the Commission
has a duty to correct such violations fcr a period of
30 days by informal methods of conference, conciliation
and persuasion and to enter into a conciliation agreement.
If we are unable to reach agreement during that period,
the Commission may upon a finding of probable cause to
believe that a violation has occurred, institute a civil
suit. 2 U.S.C. £437(a) (5) (B).

Please contact us regarding this matter.

Sincerely yours,

William C. Oldaker
General Counsel

FEDERAL ELECTION COMMISSION

OFFICIAL FILE COPY

O FiCE OF GENERAL COUNSEL
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W
WASHINGTON,D.C.. 20463

CERTIFIED MAIL

RETURN RECEIPT REQUESTED December 30, 1976

Mr. Bill Zimmerman
156 Wadsworth Avenue
Santa Monica, California 90405

Re: MUR 149 (76)

Dear Mr. Zimmerman:

The Federal Election Commission has determined that
there 1is reasonable cause to believe that a violation of
2 U.S.C. §441a(a) (3) and its predecessor 18 U.S.C. §608(b) (3)
of the Federal Election Campaign Act of 1971, as amended,
was committed when Ms. Jane Fonda made and the Tom Hayden
for U.S. Senate Committee accepted contributions of $289,050.
(A copy of a certification of the Commission's Action is
enclosed herewith). It is our opinion that this amount
cannot be characterized as community property, but rather
must be viewed as coming from the personal fund of Ms. Hayden.

Pursuant to 2 U.S.C. §437g(a) (5) (A), the Commission
has a duty to correct such violations for a period of
30 days by informal methods of conference, conciliation
and persuasion and to enter into a conciliation agreement.
If we are unable to reach agreement during that period, the
Commission may upon a finding of probable cause to believe
that a violation has occurred, institute a civil suit.
2 U.S.C. §437g(a) (5) (B).

Please contact us regarding this matter.

Sincerely yours,

«  FEDERAL ELECTION COMMISSION

OFHEIM FILE [OPY iltiam C. oldaker

General Counsel

Ueosne oi GENERAL Con.8cL
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 149 (76)
Jane Fonda and the Tom

Hayden for Senate Committee

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, do hereby certify that on December 29, 1976, the
Commission determined by a vote of 4-0 that there was reason-

able cause to believe that a violation of the Federal Election

Campaign Act of 1971, as amended, had been committed. Commis-

sioners Thomson and Tiernan were not present.

D

: O . /
S I
. :éxi‘ (e B Y
' ¢/ Marjorie W. Emmons
' Secretary to the Commission
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) MUR 149 (76)
Jane Fonda and the Tom )

Hayden for Senate Committee )

GENERAL COUNSEL'S REPORT

I. Summary of Allegation

— Nelson C. Rising, Chairman of Citizens for Senator Tunney
- in a notarized complaint alleged that Jane Fonda made loans or

contributions to the Hayden for Senate Committee in excess of

- the limitations of 2 U.S.C. §44la(a) (1) (A) (18 U.S.C. §608(a) (1)).

'I According to the committee's reports, $409,474.54 was loaned or

-

- contributed by Fonda or Fonda and Hayden.
FEDERAL ELECTION COMMISSION

™~ .

S m msstory of OFFICIAL FILE COPY
OFFICE OF GENERAL COUNSEL

A. Prior Proceedings

On August 31, the Commission determined by a vote of 6-0
that there was reason to believe that violations of the Federal
Election Campaign Act of 1971, as amended, had been committed
in this matter. On October 4, 1976 responses were received
from Bill Zimmerman in behalf of the Hayden Committee and from

Richard Rosenthal, Esq. in behalf of Ms. Jane Fonda. The




ol

.
~.

responses did not constitute a complete record of either the
manner in which the funds were held prior to transfer or the
actual transfers to the committee. Consequently supporting
documentation was requested and received from each of the
respondents. Subsequently, Terry Lenzer, Esq. entered an
appearance in behalf of Ms. Fonda. He requested and was
granted an opportunity to submit a "Memorandum" in response
to the allegations in the complaint. This memorandum was
received on November 8, 1976, along with the other evidence
requested.

B. Summary of Evidence

The monies contributed or loaned in this matter were
transferred from two accounts. One account is in New York
City and the other in California. Statements authorizing
the establishment of these accounts show that the accounts
bear Ms. Fonda's name alone and that funds can be withdrawn
only with the signature of her or her authorized agent. The
transfers from the New York account were in each case made
through the California account.

Richard M. Rosenthal, legal and business counsel to Ms.

submitted two affidavits which set forth statements pertinent

to his management of the New York account which is the account from

which the bulk of the concerned funds were transferred. According

to these affidavits, Rosenthal was authorized to disburse any

FEDERAL ELECTION COMMISSION

OFFICIAL FILE cOPY
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funds from this account bearing only Ms. Fonda's name to and
in behalf of Mr. Hayden in accordance with any instructions
received from Mr. Hayden. Rosenthal states further that Ms. Fonda
instructed him in the early summer of 1975 that for the purpose
of his campaign, Hayden was to have full access to and the use
of funds in the account available after Rosenthal satisfied basic
family overhead. Accordingly, $325,000, $250,000 of which was
borrowed by Fonda, was transferred from this New York account
to California for the benefit of the campaign. Bill Zimmerman,
treasurer and campaign manager for the Hayden Committee in his
affidavits states that although the funds received were from
accounts in Ms. Fonda's name, he understood these funds to be
also contrclled by Hayden. This opinion was based on his view
of the process through which the transfers were made.

Reports on file with the Commission show $409,474.54 in
loans from Fonda or Fonda together with Hayden. According to
Rosenthal's affidavit, he participated in the transfer of $325,000
from the New York account to the Committee. Zimmerman's memorandum
confirms receipt of this $325,000 and an additional $64,050 from
the California account. The documentation submitted confirms
receipt of $389,050 from accounts in Fonda's name with no documen-
tation provided for the remaining $20,424.54 that was reported.
Records show one repayment in the amount of $8,505. Copies

of loan agreements were also submitted and in each case the

FEDERAL ELECTION COMMISSION
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loans extended are due to Ms. Fonda individually. Also
submitted were copies of promissory notes obligating Ms.
Fonda to pay United Artist Corporation $75,000 and
Twentieth Century Fox Film Corporation $200,000. According
to Rosenthal's affidavit, except for $25,000 the entire
proceeds of these two loans were forwarded to the Hayden
Committee.

Included in Zimmerman's submission were copies of the
loan agreements pertinent to these transactions. In all cases

the obligations are due to Fonda alone.

III. Legal Analysis

Our analysis of the factual and legal issues indicates that
there is reasonable cause to believe that $289,050 in excess of
the limitations of 2 U.S.C. §§44la(a) (1) (A) and 44la(a) (3) and their
predecessors 18 U.S.C. §608(b) (1) and §608(b) (3) was contributed by

Ms. Fonda to the Hayden committee.

A. Applicable Election Law

The applicable limitation on the amount an immediate
family member could contribute to a Federal candidate has changed
for the time period during which these loans were made to the
campaign. Title 18 U.S.C. §608(a) (1) permitted a candidate to
"make expenditures from his personal funds, or the personal funds
of his immediate family up to the amount designated for the Federal

office sought." The Supreme Court in Buckley v. Valeo 424 U.S., 1
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held the expenditure limitations of Title 18, U.S.C. unconstitu-
tional. However, the court upheld the limitations on contributions
including the $25,000 annual aggregate on an individual. The

court went on to say in footnotes 57 and 59 that unless the
candidate had access to or control over the funds of an immediate
family member at the time of his/her candidacy, then the family
member must adhere to the $1,000 contribution limit of 18 U.S.C.
§608(b) (1). The $1,000 individual contribution limitation of
family members was clearly incorporated into the 1976 Amendments,
which went into effect on May 11, 1976. However, in a policy state-
ment the Commission noted that during the period between

January 30, and May 11, 1976, the law was sufficiently unclear that
it would not require refunds of any contribution in excess of $1,000
per election from family members so long as it was within the
donor's $25,000 annual contribution limitation.

Respondent argues that the Supreme Court in Buckley by
striking down §608(a) (1) eliminated all limitations on expenditures
of funds from immediate family members. This argument ignores
the language of footnote 59 wherein the court said that "the
legislative history of the Act clearly indicates that
§608(a) was not intended to suspend the application of the
$1,000 contribution limit of §608(b) (1) for members of the

candidates' immediate family". Respondent contends further that
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the 1976 Amendments effective May 11, 1976 do not limit
contributions of immediate family members, having failed to
reach the issue. This ignores the fact that §441(a) (2) (1) (A)
is merely a codification of §608(b) (1) as construed by the
court.

In summary unless the funds contributed are within the
access or control of the candidate at the time of candidacy
then the individual family member contributions are limited
to $25,000 per candidate prior to May 11, 1976 and $1,000 per
candidate thereafter.

B. Access and Control

Since the amounts at issue here are plainly in excess of the
$25,000 statutory limitation, contained in §608(b) and §441(a),
the only question is whether Hayden has "access and control" over
them, and is therefore exempt from any limitations.

The evidence submitted suggests that the concerned accounts
were established and maintained so that Hayden would not have
independent access to or control over the funds therein. The
accounts were maintained in Fonda's name alone with no provision
for Hayden to withdraw funds on his signature. Only by request
upon Rosenthal, Fonda's agent, could Hayden obtain funds. Accord-
ing to Rosenthal, this practice was based on an "understanding
from Ms. Fonda". With respect to transfers to the committee, Ms.
Fonda instructed Rosenthal that for the purpose of the campaign

Hayden was to be granted use of the funds managed by him. All

FEDERAL ELECTION COMMISSION

OFFiSiAL FILE COPY

OFFICE GF GENERAL COUNSEL



of the loan agreements submitted list the obligation as due
from the committee to Fonda individually. In September of
1975 when a repayment was made, it was to Fonda alone. This
evidence all suggests Fonda desired to maintain separate control
over these accounts and contradicts respondents' claim of
defacto access.

California state law, however, does operate to grant Hayden
rights to Ms. Fonda's earnings during marriage. Unless there
is an agreement to the contrary, California law provides that
all personal property, wherever situated, acquired during marriage
by persons domiciled in the state is community property, Cal. Civ.
Code §5110. As community property, either spouse, as of January 1,
1975, has the management and control of the property. Cal. Civ. Code
§5125. This treatment of property acquired during marriage as

community property may be overcome In re Marriage of Mix, 122 Cal.

Rpts. 79 (1975). This requires a factual showing that both
spouses agreed explicitly or implicitly that the concerned property

was to be treated separately. In re Marriage of Mary and Edward

W. Jafeman, 29 Cal. App. 3d 244, 260. According to the affidavits
there was no written agreements between the parties with respect
to whether the accounts into which Ms. Fonda's earnings were
deposited were to be considered community property. Although the
evidence indicates on the one hand that Mr. Hayden did not have
free access to the New York accounts, the facts in this case do

not support the proposition that Hayden considered this account
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to be her separate property. According to Rosenthal affadavit,
all of the family living expenses were paid from the New York
account, tax rebate checks payable to Fonda and Hayden were
deposited in this account and through Fonda's agent Hayden drew
freely upon this account without any obligation to repay. The
use of the account to pay community expenses could be cited as
evidence that the property was communal. 1In re Marriage of Mix
supra. Accordingly, it appears that state law grants to Hayden
management and control of these earnings maintained in the New
York account which management and control is of the same nature
as the "access and control" discussed in S. Rep. No. $3-1237,
p. 58 (1974) which was cited by the Supreme Court in Buckley

v. Valeo, supra, p. 51-57.

On the other hand, the $64,050 transferred from the California
account and the $255,000 borrowed by Fonda which was contributed
to the campaign must be treated differently.

Like the New York account the California account was in
Fonda's name alone. However the evidence submitted does not suggest
that any community expenses were paid from this account or that
there was any process used or even established by which Hayden
obtained use of the funds in this account. This indicates that'
not only Fonda but also Hayden considered the funds maintained in
the California account to be her separate property, and not

subject to his management or control.
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On May 24, 1976 Fonda borrowed $75,000 from the United
Artists Corporation and on April 17, 1976 she borrowed
$200,000 from Twentieth Century Fox Film Corporation. Both
were under demand promissory notes, and $250,000 of the
total obligation was transferred to the campaign. These funds
borrowed by Fonda separately and individually are clearly not
funds that Hayden was in a position to exercise control over,
nor have access to, at the time he became a candidate in June
of 1975. Respondent argues that these loans were advances on
future earnings. Nothing contained on the face of the instrument
indicates that these obligations were anything other than loans
or that Fonda made any other promise pursuant to the loans.
Any part of these funds that were loaned and/or contributed to
the Hayden committee should be treated as from Fonda alone.
Accordingly, allowing Fonda a $25,000 maximum for the period up
to the enactment of the 1976 Amendments, the transfer of $250,000
of the funds she borrowed and $64,050 from the California account
results in $289,050 in excess of the limitations of 18 U.S.C.
§608 (b) and 2 U.S.C. §44la(a) (1)A and §441la(a)(3). Again, the
remaining $75,000 was from an account which according to
California law was not clearly within the exclusive control of
Fonda and there is no documentation with respect to approximately
$20,000 that was listed on the committee reports as being from

Fonda or Fonda and Hayden.
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IV. Summary

There is reasonable cause to believe that the individual
limitations of 18 U.S.C. §608(b) (3) and after May 11, 1976
the limitations of 2 U.S.C. §44la(a)(l)(A) and 2 U.S.C.
§44la(a) (3) were violated when Jane Fonda transferred $289,050
to the respondent's committee, We recommend that the attached
notification letters be sent. A proposed conciliation agreement

for this matter will be supplied to the Commission shortly.

G. Murphyf JrJ
G eral Counsel

Date: Q!&"‘u Y { Hvb
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TRUITT, FABRIKANT, BUCKLIN & LENZNER

ATTOFNEYS AT LAW

810 SEVENTEENTH STREET, N. W

THOMAS H. TRUITT WASHINGTON, D. C. 20006
CHARLES FABRIKANT
OONALD T. BUCKLIN
TERRY F. LENZNER OF COUNSEL
OAVID R. BERZ STEVEN K. YABLONSKI
ROBERT 8. CORNELL

{202) 872-8155

SYEVEN M. GOTTLIED 7
JAMES RANDOLPM MYERS //.(e/. s

November 8, 1976

Delivered by Hand ) )5
/)%/]‘7 ’

John Murphy, Jr., Esquire A PR
General Counsel vb'fg]

Federal Election Commission ' !/« ~
1325 K Street, N.W. ( )
Washington, D.C. 20463 i

Re: MUR 149(76) 763510

Dear Mr. Murphy:

On behalf of our clients, Ms. Jane Fonda, Mr. Bill
Zimmerman, and the Committee to Elect Tom Hayden, we hereby
submit, pursuant to 2 U.S.C. §437g(a) (4) and at the request of
the Federal Election Commission, the attached "Memorandum" in
response to the complaint filed against our clients on June 3,
1976, alleging violation of the expenditure limitations of the
Federal Election Campaign Act.

The facts relating to the amounts and timing of the
questioned loans are set forth comprehensively in sworn state-
ments by Messrs. Rosenthal and Zimmerman submitted to the FEC
previous to, or accompanying, this filing. The sworn statements
are supported by documents pertaining to the transactions in
question. The statements and supporting documents constitute,
we believe, a complete response to FEC questions and document
requests.

Accompanying this filing you will find the following:

(1) An affidavit of Bill Zimmerman,
dated November 4, 1976, explaining, inter
alia, the $50,000 discrepancy between the
amounts disclosed to the Commission and
the amounts stated in a prior affidavit;

FEpERAL ELECTION CONMISSION
GrYSAL R
R ; ' u
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John Murphy, Jr., Esquire
November 8, 1976
Page Two

(2) Copies of notes between Ms. Jane
Fonda and United Artists ($75,000) and
Twentieth Century Fox ($200,000);

(3) Power of Attorney given to
Richard Rosenthal and Aaron Frosch by
Jane Fonda;

(4) Signature card of Jane Fonda
filed with First Western Bank and Trust
Co. (now Lloyd's Bank); and

(5) Relevant records relating to
funds given to the Hayden Committee, in-
cluding deposit slips to the Hayden Com-
mittee Account and transfer records from
Bankers Trust in New York.

The complete disclosure of facts and documents by our
clients, along with the compelling legal arguments set forth in
the attached "Memorandum," establish that there was absolutely
no violation of law and mandate, we believe, that this matter
be terminated expeditiously.

We would be pleased to meet personally with members of
your staff and the Commission to discuss any questions you have.

Sincerely,

Ter}::-\% Lenzner

FEDERAL ELECTICN COMMISSION
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204 Sanla Monica Bivd.  Santa Monica, CA 90401  (213)3%

T.OAN AGREEMENT

I (We) the undersigned acknowledge receipt of

$15,000 (Fifteen Thousand Dollars) in the form
— of a loan from Jane S. Fonda to the Tom Hayden
~ for U, S. Senate Committee, to be fully repaid,
— without the assessment of any interest, on or

before June 30, 1976,

- FEDERA

- O i

OFFICE ¢ BENER4y L Caunse

Bill Zimmerman, Treasurer
Tom Hayden for U, S. Senate Committee

7

March 5, 1976

DEMOCRATIC PRIMARY, VOTE JUNE 8

-~ T 28 A COpy Ol Ot report is liled wih. and is avarable
h tor o.rcrase from, the Federal Election Commession. Washngton D C
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B -\ FOR UNITED STATES SEN
204 SANTA MONIC’V.
SANTA MONICA, CA ORN;lA 80401 {213) 334-3778

LOAN AGREEMENT

I (We) the undersigned acknowledge receipt of

Al

$20,000 (Twenty Thousand Dollars) in the form

of a loan from Jane S. Fonda to the Tom Hayden

for U, S, Senate Committee, to be fully repaid,

without the assessment of any interest, on or

before May 20, 1976,

Bill Zimmerman, Treasurer
Tom Hayden for U, S, Senate Committee

" February 20, 1976 ’ -

. FEDERAL ELECTION COMMISSION
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A copyolourreport Is tiled with the Federal Eleclion Commiasion and i3 avaiabe tot purtiase
trom the Federal Election Commissiga, Washington, D.C.
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- FOR UNITED S T?ENATE
' AR‘ EN 204 SANTA MONYE BLVD. ;
: SANTA MONICA, CALIFORNIA 90401 (213} 3343773

1

LOAN AGREEMENT

[N

I (We) the undersigned acknowledge receipt of
$20,000 (Twenty Thousand Dollars) in the form
of a loan from Jane S, Fonda to the Tom Hayden

for U. S, Senate Committee, to be fully repaiq,

. without the assessment of any interest, on or
~ before May 4, 1976.
)}
-
- .B1l1ll Zimmerman, Treasurer
Tom Hayden for U, S, Senate Committee
-
~ )

. Feb 4, 1976 : " -
Ny ebruary FEDERAL ELECTION COMMISSION

) " OFFIGIAL FILE CopY
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P B e s eae Am e

DEMOCRATIC PRIMARY, VOTE JUNE 8, 1976

A copy of ourreport Is Hied with tns Federal Election Commission and | svailadie fof purchase
trom the Fadersl Elect.on Commission, Washiagtor, D.C,
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; ) - E FOR UNITED oBTVENATE
: 204 SANTA MONTER BLYD.

SANTA MONICA, CALIFORNIA 30401 (212) 324377

(1) We the undersigned acknowledge the receipt of
: _'.ss,ooo.oo {Nine Thousand Dollars) in the form of 2

loan from Jane S. Fonda, to be fully repaid on or

- before December 31, 1975 u1thout 1nterest.

")

"' o oo | /3% Z///é’f’éé///fcey//

Bill Z1mmerwan Treasurer

N Tom Hayden For U. S. Senate Commlttee
November 18, 1975 Frpeqal ELECTION COMMISSION
OFFIC:AL FILE COPY
OcFict UF GENERAL COUNSEL - i
bEMOCRAT!C PRIMARY, VOTE JUNE 8, 1976 - ’ ‘ R ) ) . '

A copy ot our repartis hied with the Feueral Eiect:on Commisa sn and I svaiiedie tor purchase
tomthe Federsl Etechiun Commiasion, Wash'ngion, D.C,
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N FOR UNITED !T‘ENATE
204 SANTA MONI BLVD.
SANTA MONICA, CALIFORNIA 80401 (213) 3343772

I (We) the undersigned acknowledge the receipt of
$5,000.00 (Five Thousand Dollars) in the form of

a loan from Jane S. Fonda to the Tom Hayden for

U. S. Senate Committee, to be fully repaid on or
before December 31, 1975, without the assessment

- of any interest.
~.
—_
~
. [ d
~ . Bi1l Zimmerman, Treasurer

Tom Hayden for U. S. Senate Committee

oo . FEDERAL ELECTION COMMISSION
OFFIGIAL HILE COPY
Octaber 17, 1975 OFFICE OF GENERAL COUNSEL

DEMOCRATIC PRIMARY, VOTE JUNE 8, 1976

® A copy of ourreportis tiled with the Fedaral Election Commissinn and |s availadle for purchase
_trom the Fedarai Election Commission, Washington, D.C.
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= ' FOR UNITE QA‘ SENATE
M D_?_UA 204 SANTA MOWIEA BLVD.
SANTA MONICA, CALIFORNIA 60201 (213; 3343772

I (We) the undersigned acknowledge receipt of
$2,000.00 (Two Thousand Dollars) in the form of
a loan from Jane S. Fonda to the Tom Hayden for
U. S. Senate Committee, to be fully repaid on

or before December 31, 1975, without the assess-
™~ ment of any interest.

Bi1l Zimmerman, Treasurer
Tom Hayden for U. S. Senate Committee

|

N ' R
~. FEDERAL ELECTION COMMISSION
OFFIGIAL FILE COPY |
. GriiCE GF GENERAL COUNSEL -
October 9, 1975 )
DEMOCRATIC PRIMARY, VOTE JUNE 8, 1976 .
.V :;r;o::mm Eleclion Commission, Washington, D.C.
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5 N 204 SANTA MON ?
SANTA MO\|CA RNIA 80401 (213) 394.3778

TOWI [HA =

I (VWe) the undersigned acknowledge the receipt of

$5,000.00 (Five Thousand Dollars) in the form of
‘a a loan from Jane S. Fonda to the Tom Hayden for

U. S. Senate Committee, to be fully repaid on or

before December 31, 1975, without the assessment

of any interest. |

— | . Bil Zimmerman, Treasurer ’
Tom Hayden for U. S. Senate Committee

~ T FEDMALEECTION COMMISSIN -

BrFICIAL FILE COPY.-

Breit uF BENE Al CUUNSEL :




3

7

1/ 7 //// ¢, / . .
- /(c/ ¢ 7’(/ :,// / {9/"4)0.) o //[(,,//
YT Losk L yeriiae
Nivre Slonkey N g 029

212) PLaza 3-0809 Cante "FroSCHLaa, NTavoaa™

September 26, 1975

Mr. Greg Movsesyan

Tora Hayden For U.S. Senate

204 Santa Monica Boulevard
Santa Monica, California 90401

Dear Greg:

On behalf of Jane S. Fonda this will confirm that the $5,000
no interest loan made by Jane to the campaign on August 14,
1975 due and payable on September 50, 1975 is hereby extended
to December 31, 1975.

with continuing best wishes.

Richard M. Rosentha\l\\\.5

RMR/mng |
FEDERA[ ElEf‘TmH COMMISSIoN /
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Septe.’:‘-ber 30, 1975

Jane Fonda

c¢/o Richard Rosenthal
445 Park Avenua

HMew York, HY 10022
Dear Jdane,

Enclosed you will find a check for 38,050.80 in repayrent for
your loan of 33,030.6C on July 24, 1275 and your loan of 35,300.09
on July 29, 1975, both interest-free and due Septermber 30, 1575.

We appreciate your n=lp.

Sincerely,

Greg iiovsasyan
Budget Director

FEDERAL ELECTION COMMISSION
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August 29, 1975

Dear Bill,

152 Wadsworth
Santa Monica, CA 90405

Bill Zimmerman, Treasurer

Tom Hayden for U.S, Senate Committee
181 Pier Avenue

Santa Monica, CA 90405

Enclosed is a check for $5,000.00 which is a loan
to the Tom Hayden for U.S., Senate Committee. The loan is

until September, 30, 1975 and there 1s no 1lnterest.

E} Sincerelx,/4//' ‘

\

\ v ~ femi )

"Jane Fonda

FEDERAL ELECTION COMMISSION
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152 Yadsworth
Santa Monica, CA 90405

August 24, 1975

Bill Zimmerman, Treasurer
Tom Hayden for U.S. Senate Committee
181 Pier Ave.
Santa Monica, CA 90405
Dear Bill,
Enclosed is a check for $3,050.60 which is a loan to the
Tom Hayden for U.S. Senate Committee. The loan is until September
30, 1975 and there is no interest.

S1ncere]

J F d
6?5%[ ELECTION COMMISSIoN .

L FILE Copy
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PROMISSORY RNOTE

$75,000.00 May 241, 1976

On demand, for value received, the undersigned promises to
pay, in lawful money of the United States of Amecrica, to the
order of United Artists Corporation, at 729 Seventh Avenue,

New York, New York 10019, the principal sum of Seventy-Five
Thousand Dollars, together with iuterest Lhiereon, in like
lawful money, ffqm the date hereof, at the rate of ten (10%)
percent per annum. Interest hereunder shall be pavable on
demand and if not paid when due shall be added to ihe principal

and become a part thereof and bear interest at the same rate.

In the event of suit to enforce payment o: this note, a rcasonsble
additional sum, as and for attorney's fees, shall be allowed and

be made part of the judgement in such suit.

This note is subject to, and shall be governed b

the State of California. V
Ny
W
‘ Q\\\\\\ ,5. \ S
-
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- L.os Angeles, Cahfgrma
S0 Mpril /7, 1976

ers i gne ces to pay to
i he undersigned agrees 2
oms alue received, the 01, at 10201 Nest Pico
On dj@?hdwgogﬁ.\\fTURY—FOX FILM CO.«ROF}ATI‘OH',{ ;?(Lluld ‘rhm\mand DoTlars

the order of ﬂ\‘/tx,”l%es California, the sum of Tvo llundre .

S e ’ PR orl .
‘?0“?,2\",3551’”2225, gg the United States of America
n lawrul ¢

'\
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AFFIDAVIT

STATE OF WASHINGTON )
) Ss:
DISTRICT OF COLUMBIA )

I, Bill Zimmerman, being duly sworn, say:

1. This affidavit is submitted in response to a letter

- dated October 19, 1976, from John G. Murphy, Jr., Federal Elec-
e tion Commission.
- 2. Attached to this affidavit are xerox copies of all

records in my possession having to do with transfers of funds

from Jane Fonda or Jane Fonda and Tom Hayden to the Tom Hayden

—
. for U. S. Senate bank account.

e 3. These documents substantiate, with three minor excep-
- tions, the affidavit I submitted to the Commission in early

™~ October. I am unable to find any records on the following: (1)
.

a $2,000 contribution made to the campaign by Jane Fonda on
June 2, 1975; (2) a $5,000 loan made to the campaign by Jane
Fonda and Tom Hayden during August, 1975; and (3) $5,000 of the
$12,000 loaned to the campaign by Jane Fonda and Tom Hayden
during Octéber, 1975. While my search for these documents has
to date been fruitless, I shall continue to seek to locate them.
4. The discrepancy mentioned in the Commission's
letter to me between the $50,000 lent to the campaign

in May, 1976, and my sworn statement which mentioned

FEDERAL ELECTION COMMISSION

OFFICIAL FILE COPY
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no loans in May, 1976, is due to my faulty memory. I based
my prior statement to you on my copies of the campaign's FEC
disclosure reports. Since the $50,000 was reported to the FEC
by special telegram just prior to the election, it did not
appear on the disclosure reports I was examining during the

preparation of my statement.

: 7 i “"; '
Dated: November 4, 1976 /;722} L L2 LIIE D)
Bill Zimmerman

STATE OF WASHINGTON
DISTRICT OF COLUMBIA, to-wit:

Subscribed and sworn to before me this 4th day of
November, 1976.

Nosa o ™ Do

Deborah M. Smith, Notary Public

My commission expires October 14, 1981.
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dated:
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MEMORANDUM
The issue ralsed by the complaint to the FEC (MUR 149)
can be simply stated: Were loans made between October, 1975,
and June, 1976, by Ms. Fonda, wife of the candidate, and

jointly by Ms. Fonda and Mr. Hayden to the Tom Hayden for U.S.

Senate Committee (hereinafter the "Hayden Committee"), violative

of campaign contribution limitations. We believe that the
pertinent iaw and facts of this case clearly mandate the
conclusion on two inaependent grounds that no violation oc-
curred. First, the law places no limitation on a candidate's
expenditure of funds of his immediate family. Second, if the
FEC concluded that the law does impose a limitation on use of
funds of the immediate family -- s?ecifically that it requires
that the candidate himself have access to or control over such
funds -- then Mr. Hayden had the requisite access or control
by wvirtue of both (1) the community property laws of

California; and (2) the actual exercise of access and control.

I. No Limitation Is Imposed By Law On Expenditures By
A Candidate Of Funds From Immediate Family Members.

Prior to the Supreme Court ruling in Buckley v. Valeo,l/

5508 (a) (1) of Title 18 U.S.C. was interpreted by the United

FEDERAL ELECTION COMMISSION
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States Court of Appeals (D.C. Circuit) and the FEC as permit-
ting an individual to expend in his Senate campaign up to
$35,000 of his own funds and for members of his immediate
family to contribute (by loans or otherwise) up to $25,000,g/
The Supreme Court in Buckley struck down §608(a) (1). The
Court stated:

We therefore hold that §608(a)'s

restrictions on a candidate's per-

sonal expenditures is unconstitutional.

424 U.S. 1, 54.

In addition to striking out the $35,000 limitation on a
candidate's own expenditure, the court, in a footnote to its
discussion on §608(a) (1), rejected the existing interpretation
of the section which permitted immediate family contributions
up to $25,000. Citing legislative history which "both the
Court of Appeals and the Commission apparently overlooked,"
the Supreme Court noted that Congress wanted the statutory
language providing that "[n]Jo candidate may make expenditures
from his perscnal funds, or the personal funds of his
immediate family . . ." to be limited by the requirement that

funds of the immediate family must be under the access or

control of the candidate himself; otherwise the $1,000 limit

2/Buckley v. valeo, 519 F.2d 821, 854 (D.C. Cir. 1975);
Advisory Opinion 1975-65, Federal Register (40 Fed. Reg.
58393, Decembsr 16, 1975). The Supreme Court distinguished
"expenditures" by candidates (direct expenditure of funds)
from ‘"contributions" to <candidates by others (indirect
expenditure). See 76 COLUM. L. REV. 852, 858 (June, 1975).
This distinction has no bearing on the present analysis,
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on perscnal contributions would apply to immediate family
members.g/ In footnote 59, the Court concluded that the
"access or control"” limitation apparently passed
constitutional muster.

When the Supreme Court overturned the <ceiling on
candidate contributions established by §608(a) (1) and
corrected the Court of Appeals and the Commission for their
misreading of the legislative history, what then was law? The
law imposed no limitation on use of immediate family funds
until Congress decided to rewrite that section.

Complainant argues that, while the Supreme Court voided
the provision which limits expenditures by the candidate "from
his personal funds, or the personal funds of his immediate
family," the Court's interpretation in a footnote of what is
meant by "expenditure of funds from the immediate family"
survives. In other words, complainant would have the Court's
footnoted language treated as a legislative enactment, i.e., a
rewriting of §608(a)(1). There is no indication that the
Supreme Court, in striking out the core of §608(a)(l),
intended to salvage a small portion of that section. To the
contrary, the Court explicitly struck down the entirety of

§608 (a) when it stated:
FEDERAL ELECTION COMMISSION

2/424 u.Ss. 1, 51-52, n. 57. GHS;;AL F"'E BOPY
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The only remaining issue is whether
our holdings invalidating §§608(a),
608 (c), and 608 (e) (1) require the con-
clusion that Subtitle H is unconsti-
tutiona%/ 424 U.S. 1, 108 (emphasis
added) .—

When the substance of a particular provision in a statute is
found unconstitutional then the entire provision must fall
unless there is language in that provision that can stand
alone.g/ In voiding §608(a), the Supreme Court has not found,
nor could it find, that any portion of the language of
§608 (a) (1) remains intact.

The Court 1in Buckley, engaging 1in 1its traditional
function of judicial review, corrected an interpretive error
of the Court of Appeals and the FEC when it wrote footnote 57,
but it did not rewrite §608 (a) (1) which it found

unconstitutional. It is not the Court's function to rewrite

statutes found unconstitutional, although the Court often

i;-/In the above quote, the court faced the problem of
statutory severability, i.e., does the voiding of one or more
sections of a legislative act void the entire act or does the
remainder of the act survive? The court conclude that the
voiding of §608(a) in its entirety, along with the voiding of
the other cited provisions, did not affect the validity of the
public financing provision of the law.

E/Even if the language from a portion of §608(a) (1) could

stand alone (which it cannot), severability would only be
allowed by the court if it can be shown that (1) the remainder
has legal effect standing alone; and (2) a court finds that
the Tegislature probably would have enacted the remainder of
the statute without the unconstitutional provision. See Lynch
v. U.S., 292 U.S. 571 (1934); Electric Bond Co. V.
Commissioner, 303 U.S. 419 (1938); Williams v. Standard 0il
Co., 278 U.S. 235 (1929).

FEDERAL ELECTION COMMISSION
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advises as to how the contitutional infirmities can be
corrected legislatively. Response to the Court's advisory
language must be by legislation and/or FEC regulation (subject
to congressional review). In other words, the law must be
rewritten, if that is deemed desirable, and the new law must
conform with the Court's interpretation.

Neither legislative nor regulatory response was
immediately forthcoming and, when a response did come, it did
not speak to the present problem. Until May 11, 1976, when the
Federal Election Campaign Act Amendments of 1976 were passed
(P.L. 94-283) the Congress had not responded to the Bucklev
decision. The FEC was constrained from issuing regqulations or
advisory opinions until the Amendments permitted its
reconstitution by the President 1in conformance with the
constitutional requirements set down in Buckley.
Consequently, between January 30, 1976, when the Buckley
decision struck down §608(a) and May 11, 1976, when the
Amendments were passed, the law relating to a candidate's use
of funds from the immediate family was limited to the Supreme
Court holding that §608(a) was unconstitutional. In other
words, there was no restriction on use of funds of the
immediate family. It was during this period that $305,000 of

the $396,050 in question was contributed.g/

é/Prior to the Supreme Court ruling, $36,050 of Fonda

funds were made to the Committee by Fonda and Fonda and Hayden
in the form of loans and direct contributions; $8,050 of the
loans was repaid. The pre-Buckley contributions were
consistent with the law at the time. Of course, in light of
the Supreme Court's voiding of the $35,000 limit in §608(a) on
constitutional grounds, any 1issue raised by pre-Buckley

contributions are academic. See, Sutherland, Statutory

Construction (4th Ed.) §2.07.
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On September 20, 1976, the FEC issued Advisory Opinion
A01976-26, which sheds some light on the present case. A
contribution from a candidate's father given in March, 1976,
was in excess of $l,000.z/ The FEC found no violation
“in view of the uncertainty of the law_“g/ While perhaps some
uncertainty did exist, it would have been more accurate to

find that no violation occurred because no restrictions on

such contributions existed after the Court voided §608(a).

The Advisory Opinion stated that the "law was uncertain"
only until May 11, 1976, the effective date of the 1976
Amendments. To the extent the May 1llth law speaks at all to
the Supreme Court's ruling on §608.a), it appears to have
adopted the position that contributions of immediate family
members to Senate campaigns are not limited. Contrary to the
unsupported conclusion of the FEC in AO0l976-26 and in a Press
Release dated October 4, 1976, the 1976 Amendments do not
restrict the amount which can be contributed from immediate
family funds. The Amendments specifically repeal §608 (90

Stat. 496, §20); otherwise they are absolutely silent on the

1/

—~"No question of control over the father's funds by the
candidate was raised.

§/The Commission also concluded in its AO that
contributions over $1,000 "need not be returned if they are
otherwise in conformity to the holding in A0l1975-65 [limiting
family contributions to $25,000]." This A0 was cited and
specifically rejected by the Supreme Court in footnote 57.

FEDERAL ELECTION COMMISSION
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point. The only language in any way relevant is found in the
Conference Report (S. Rept. No. 94-677) which states at page
73 that:

the conference substitute does not

in any way disturb the $1,000 con-

tribution limit applicable to all

individuals, including the immediate

family of a candidate.
This language in the repcrt applies only to family
contributions to presidential elections, where a limitation on
personal funds still exists (when public financing is
utilized).

Under two well-settled principles of statutory
construction it is clear that the conference language, even if
it were elevated to the stature of legislation, does not apply
to a Senate election. First, the inclusion of one thing
(application of the language to presidential elections)

operates to exclude others (Senate and House elections).

Second, because the Supreme Court specifically raised the

question of access or control and Congress's response to
Buckley =-- the 1976 Amendments -- repealed §608 and did not
otherwise speak to this issue, one can only conclude that the

omission was deliberate.g/ Thus, 1if the Conference Report

g/See, Sutherland Statutory Construction (4th Ed. §§47.23
and 22.04).

FEDERAL ELECTION COMMISSION
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supports any position, it is that there is no limitation on

use of personal funds other than in presidential electlons.lo/

Since Congress has refused to act on this gquestion
following the Buckley ruling, a grave question is raised as to
whether the Commission's effort to regulate on this matter is
proper. In fact, the Commission's jurisdiction to investigate
these matters in the first instance is dubious.

Even if the Commission had the authority to regulate a
limitation on expenditure of family contributions, no
regulations have been promulgated which have become effective.

11/

The FEC's proposed regulation—'seeking to 1limit the funds

available for a candidate's personal use to those within his

access or control did not receive the approval of Congress as

12/

required by 2 U.S.C. §438(c). Thus, there are no operative

lg/It should be added that even if the Amendments did have
such an effect, the conferees (again, referring to limitations
on use of personal funds in presidential elections) state that
"expenditures made after January 29, 1976, and before the date
of enactment of conference substitute [May 11, 1976}, shall
not be taken into account 1n applying the llmltatlon regarding
the expenditure of funds.

11741 Ped. Req. 35952, August 25, 1976, Prop. Rule
§110.10.

12/It is impossible to predict what action Congress mlght
take if and when it reviews the proposed requlations in a
future Session, Congress may, for example, focus on the
observation of the Supreme Court:

As the Court of Appeals concluded FEDERAL ELECTION porevrenn: 0

'[mlanifestly, the core problem of

e;voiding undiscloged and undue UFHB]AI_ I-‘__ i

influence on candidates from out-

f

side interests has lesser appli- OFFICE OF BENEw... «....uL

cation when the monies involved
come from the candidate himself



regulations on the present question before the Commission.l—/

In sum, because the Supreme Court found §608(a) (1)
unconstitutional, the law no longer limited the amount of
funds from his immediate family that a candidate could expend.
While the Supreme Court observed in a footnote that a
limitation on expenditure of such funds was not
constitutionally infirm, the responsibility fell on Congress
to legislate on this point. Having failed to do so in its 1976
Amendments, it is clear that Congress imposes no limitation,
except perhaps 1in presidential elections. In light of
Congress's present position, it appears inappropriate for the
FEC to investigate or regulate the expenditure of these funds.
Moreover, even if FEC regulation were appropriate, Congress
has failed, as provided by statute, to give its approval of
the proposed FEC regulations which seek to impose a
limitation. Thus, as a matter of law, the complaint filed is

groundless.

FED
12/ (continued) 0 ;’}Aliﬂfcmn COMMISSIoN

or from his immediate family.' CA" F"-E cgp.{

519 F.2d at 855. Indeed, the usd''Iv OF GENERAL COUiiszL
of personal funds reduces the

candidate's dependence on outside

contributions and thereby counter-

acts the coercive pressures and

attendant risks of abuse to which

the Act's contribution limitations

are directed. Buckley v. Valeo,

424 U.S, 1, 53. (Footnote omitted.)

lé/Of course, even if the Commission's proposed
regulation had become effective, 1t was proposed after the
Hayden-Tunney primary election was over and therefore would
only have an impact if applied retroactively.



- 10 -

IT. Mr. Hayden Had "Access Or Control" Over His Wife's

Funds.

For the sake of argument, we shall assum

following are true:

(1) The Suprems Court's advisory
footnote was an attempt by the
court to rewrite the legislation
and was binding immediately after
the ruling;

{(2) As of May 11, 1976, the Amend-
ments confirmed the law as written
in the footnote; and

(3) Section 110.10 of the FEC's
proposed regulations is operative.

Taking all of these assumptions as true, the

no violation of law.

In his complaint, after

relevant statutes, legislative history and

complainant framed the issue this way:

The relevant inquiry is whether

the candidate had access to or
control over the funds subsequently
contributed to his campaign on the
date he announced his candidacy for
federal office. Complaint, June 3,
1976, p. 4.

e that the

re is still
citing the

case law,

FEDERAL ELECTION CoMMIceg

FICIAL FILE 25

CrriGE 57 CENERAL woiniil

Both state law and the facts of this case establish that the

candidate did have the requisite "access to or control over"

the funds in question which were lent to the Hayde

n Committee

at the time he became a candidate for the Senate.li/ Access or

lﬂ'/"Access“ is defined as "freedom or ability to obtain
or make use of"; "control" is "power or authority to guide or

manage." Webster's New Collegiate Dictionary.
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control over such funds clearly exists first, as a matter of
Califcrnia community property law and second, as a matter of
de facto exercise.

California 1law provides that all perconal property,
wherever situated, acquired during marriage by personé
domiciled in the state 1is community property. Civil Code
§5110. Either spouse has management and control of such
property, with like power of disposition as if it was his or
her separate property. Civil Code §5125. No pre-marital or
other agreement exists or existed between the parties, which
would counteract the laws cited above. Rosenthal Affidavit,
September 30, 1976, ¢7. Thus, under the law of California,
the state of domicile, there is no doubt whatsoever that funds
obtained by Ms. Fonda subsequent to her marriage to Mr. Hayden
in January, 1973, are community prop2rty and that Mr, Hayden

has legal "access or control" over such funds.lé/

lé/Section 301 of the 1974 Amendments (2 U.S.C. §453)
provides that
The provisions of this Act, and
of rules prescribed under this Act,
supercede and preempt any provision
of State law with respect to election
to Federal office.

This provision does not negate the existence of Mr. Hayden's
legal control over his wife's funds under California law. The
state law has not been superceded or preempted by the federal
law or FEC rules. Moreover, the FEC's proposed rule §110.10
(41 Fed. Reg. 35952, August 25, 1976) specifically provides

that "personal funds" (which the candidate can expend without
limitation) includes

[alny asset . . . to which the

/ : - e - FEDRRAL |
candidate had the right of bene ECHUNCDMM!SSIM
ficial joyment, und licable [1&Lins
State law, and which the candidate GrFiﬂsAi FILE Gopy
had legal right of access to or v ot GENERAL Eops,

control over, including funds from
immediate family members . . . (continued)
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apart from having legal control over Ms. Fonda's funds,
Mr. Hayden also exercised actual "access or control" over
those funds. The affidavits submitted to the FEC by Richard
M. Rosenthal, Esquire, business and legal c¢ounsel to Ms.
Fonda and Mr. Hayden, state as follows:

2. I have acted as legal and
business counsel to Jane S. Fonda
since 1969 and have functioned
similarly for Tom Hayden since his
marriage to Ms. Fonda in January of
1973.

3. From January, 1973 forward
it was my understanding from Ms,
Fonda that I was authorized to dis-
burse any funds which I managed
under bank accounts bearing Ms.
Fonda's name in accordance with any
instructions I might receive from Mr,
Hayden. Rosenthal Affidavit, dated
September  , 1976, p. 1.

* * *

6. At all times from and after
January, 1973, it was my clear under-
standing from Ms. Fonda that I was
authorized to disburse any and all
funds which I managed under a New
York bank account bearing Ms. Fonda's
name to or on behalf of Mr. Hayden and HD[

might receive from Mr, Hayden. Accord
ingl etween January, 1973 and June,

1975i§9and thereafter, I have made WHC[WG[”[RA
numerous payments from said account

on behalf of Mr. Hayden and in satis-
faction of various charges incurred by

in accordance with any instructions I OFFIEIAEHMMW ooy

lé/(continued)

Since Mr. Hayden has the right of beneficial enjoyment under
California law and the legal right of access and control,
there has been clear compliance with the proposed rule,

lé/Hayden began his campaign in June, 1975.
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Mr. Hayden. At no time did I secure any
approvals from Ms. Fonda with regard

to any such disbursements. Rosenthal
Affidavit, dated September 30, 1976, p.
2.

The following pertinent facts were added by Mr., Bill Zimmarman,

campaign manager to Mr. Hayden and Treasurer of the Hayden Committee

in his undated affidavit submitted to the Commission in early

October, 1976:

I had first met Mr. Rosenthal on the
telephone in late 1974, when I was
working on the staff of the Indochina
Peace Campaign. On several occasions
between late 1974 and June 1975 I had
expedited joint decisions by Mr. Hayden
and Ms. Fonda to contribute to the Indo-
china Peace Campaign by telephoning Mr.
Rosenthal. It became clear to me at
that time that Mr. Rosenthal managed
accounts in Ms. Fonda's name in New
York, and that he had been authorized

to execute decisions to disburse that
money, at least for political causes, at
Mr. Hayden's request. Zimmerman Affidavit,
p. 3, $7.

In his filing with the FEC, complainant stated on page four

that:

. . FEDERAL ELECTION COMMISSION
1{87;8, ?gmbgiéggntgig ggthgsezéccess UFHCIAL F"_E ccpy

to or control over the funds which

have subsequently been contributed Gi+IGE G BENERAL bduied

by his wife, Jane Fonda . . .
The above verified facts show that complainant's belief is
fundamentally mistaken., Mr. Hayden's control existed, and was
cvercised, prior to his becoming a candidate.
Complainant also alleges that reports to the FEC listing
loans as being from Jane Fonda to the Hayden Committee were
anended to show the funds as being from Jane TFonda and Tom

fayden with the intent to evade the law. The allegation is
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patently outrageous; there was neither an actual, nor an
intended, violation of law. Because of Hayden's legal and
actual control over Fonda's funds, there was no legal
distinction between expenditures made by Tom Hayden, Tom
Hayden and Jane Fonda or Jane Fonda. The Zimmcrman Affidavit
of October, 1976 speaks directly to this point at page four:

10. In the initial April 1976
Quarterly Disclosure Report I filed
with the Federal Election Commission
on behalf of the Tom Hayden for U.S.
Senate committee, I listed loans as
being only from Ms. Fonda because the
accounts from which the funds came bore
only Ms,., Fonda's name. However, late
in April 1976, I discovered from the
United States Supreme Court decision
in Buckley v. Valeo, 96 S. Ct. 612,

651 n. 59 (1976) that Mr. Hayden's
right to spend more than $1,000 of Ms.
Fonda's funds depended upon his having
had access to or control over her funds
prior to and during the campaign.
Furthermore, in late April 1976 I
received two legal memoranda from Pro-

FEDERAL ELECTION COMMISSION fessor Carole E. Goldberg, UCLA School

of Law, informing me that Mr. Hayden had

UFHBML F".E EBPY management and control of Ms. Fonda's

earnings after marriage by virtue of the

OFFICE OF GENERAL CiukSEL California community property laws, and

that he had a one-half ownership interest
in those earnings as well. Based on my
earlier understanding that Mr. Hayden

had access and control over Ms. Fonda's
funds, as well as on the information
contained in Professor Goldberg's
memoranda, I thought it best to amend

the April 1976 report to identify the
loans as having conmne from the property

of Mr. Hayden as well as Ms. Fonda. This
amendment reflected more accurately my
original understanding of the nature of
the funds as well as the understanding

I acquired fron Professor Goldberg's
memoranda. In addition, I thought the
amendment would provide the Federal
Election Commission with information that
was relevant under the Supreme Court's
decision to the propriety of the expendi-
tures.
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The complaint questioned whether the funds involved were
under Mr. Hayden's access or control at the time he declared
his candidacy. The discussion above makes it crystal clear
that Hayden had access or control over his wife's funds both
as a matter of California law and as a matter of actual fact.
The Commission has expressed some concern as to whether Hayden
had access to or control over funds his wife obtained
subsequent to his declaration of candidacy in June of 1975.
Obviously, this would be an impossibility since $275,000 of
the funds were obtained pursuant to two notes which were

17/

executed in 1976. The relevant question 13z whether such

funds would have been under Mr. Hayden's control if the funds

had been received prior to his declaration. In the words of
the Supreme Court (quoting the legislative history):

'If a candidate for office of Senator,
for example, already is in a position
to exercise control over funds of a

FEDER‘M'HEC”UN COMMISSION member of nis immediate family before
he becomes a candidate, then he could

GFﬂEiAL F“.E CUPY draw upon these funds . . .' S. Rept.

OFFICE OF GENERAL o..gll WNo. 93-1237, p. 58 (1974). Buckley v.
valeo, 424 U.S. 1, 52, n. 57 (emphasis
added) .

Mr. Hayden was in a position, at the time he declared his
candidacy, to exercise control over such funds; therefore he
could rightfully "draw upon these funds." A simple analogyv

clarifies the point: if husband has access or control over

l1/$25,000 was used for personal purposes.
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wife's weekly income check, he surely can spend in his
campaign funds in her bank account consisting of her salary
both before and atter he declares his candidacy hecause he is
in a continuing position to exercise control. HUe has access
to or control of her funds earned in the future. Similarly, if
wife receives an advance on her Christmas bonus and her
hushand spends it on his campaign for election in November,
that is also proper. This latter situation is very close to
the situation in the present case. Ms. Fonda's funds came in
part from income earned by her and in part from funds borrowed
from motion picture companies with whom she had impending

contracts.lé/

Both her income and advances on her income (or
even, for that matter money she might have obtained by
mor tgaging her assets) are funds under the access or control

of Mr. Hayden under both the state law and the past history of

the couple's marriage,

FEDERAL ELECTION coMmissIon

[IT. Conclusion OFFICIAL FiLE copy
OEFICE GF Giicid 13

il
The arguments set forth above é@g, we Dbelieve,
compelling. In Buckley, the Supreme Court held §6038(a)
unconstitutional: the law could not impose any restriction on

the expenditure of personal funds of the candidate. Following

18/posenthal Affidavit, September 30, 1976, p. 3, %10.
Copies of these loan agreements are submitted to the FEC in an
attachment. Needless to say, in Ms. Fonda's profession,
income 1is often obtained in irregqular fashion and 1loan
advances on future income are not uncommon.
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that decision, it was the obligation of the Congress to
"salvage" whatever portions of §608(a) it determined to be
desirable and constitutional. Congress acted on May 11, 1976,
subsequent to the expenditure of the vast majority of funds in
question. In passing the Amendments of 1976, Congress chose
not to impose any restriction on personal funds. The
legislative history of the Amendments does indicate some
intention to 1limit expenditures as to personal funds
contributed in a presidential election when public financing
is utilized but did not go beyond that.

The FEC sought to impose in proposed regulation
limitations on the expenditure of funds of immediate family
members by reguiring "access or control." Because Congress
failed to approve these proposed regulations they have no
legal effect. Even if the regulations were effective, it
cannot be contested that both Mr. Hayden had the reqguisite
access or control of his wife's funds by virtue of both state

law and actual exercise.

Dated: November 8, 1976

Respectfully submitted,

gnmm_mcn b"""‘.‘ (’}; 4&“’*“""

QH COMMISSION
Steven M. GOétliSb

FESAL FILE copy
OFFICE OF GeNean, ;yuygg,




Mr. Richard n. Rocouthal
443 Park Avenve
New York, NY - 10022 T

: MUR 349 (76)

Dear Mr. Rosenthals

Your response dated September 23, 1976, and

i

September 31, 1976, has been received hipeshe

Commission.

Additional information is needed.

Accordingly, please submit within seven days of

receipt of this letter the following:

racords of

the checks, cables, drafts or other instruments
used in the transfer of all contributions and/or
loans from Ms. Fonda and/or Mr. Hayden to the

committee:

Also pleass submit documentation

showing the manner in which accounts of Ms. Ponda
both in New York and Californéi were established

and maintained.

If you have any questions, please contact the -
attorney assigned to this matter Andrew Athy, Jr.,

202/382~-6646.
this matter.

AAthy:pjg:10/19/76
cc: Chron file
MUR file
AA

Thank you for your cooperation in

S8incerely yours,
Feneds Ton 0. Murphy, I

John G. Murphy, Jr.
Gemaral Counsel

FEDERAL ELECTION COMiIesioN

OFFICIAL FILE COPY

OFFICE OF GENERAL COUMSEL
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'om:#a—u.nu.
sddress in the “AETURN TO" space on |

1. The following service is requested (check one).
D Show to whom and date delivered............ 15¢
to whom, date, & address of delivery.. 35¢
:i : RESTRICTED DELIVERY. i
Show to whom and date delivered............ 63y

[J RESTRICTED DELIVERY.
Show to whom, date, and address of delivery 85¢

2. ARTICLE ADDRESSED TO:

W Aidesi foitln)

3. ARTICLE DESCRIPTION:
REGISTERED NO. I CERTIFIED NO. J INSURED NO.

(36266

| __(fdways obtsin signature of addresses or agent)

I have ived the Anjicle described above.
&NM’ ressce [0 Authorized agent
. . L"y\—

/DATE OF DELIVERY POSTMARK
£y /;,— - i C o
S. ADDRESS (Complete only if requested)
6. UNABLE TO DELIVER BECAUSE: CLERK'S r
INITIALS

1
i
|
|
|

% Gor: HN—O-203-458



RTIFIED MAIL : : ‘
SETORN RECETPT REQUESTED 19 00T 1075

Mr. Bill zimnntnan‘
Chairman Tom Hayden for
Senate Committee

156 Wadsworth Avenue LAl |
Santa Monica, CA 90 M : mml ELECTION anmssm
Re: MUR 149 (76) ﬂﬁlﬂw. FILE WPY
T oeficE OF GENERAL COUNSEL

Dear Mr. Zimmerman:

Your responsl dated September 29, 1976 has been
received by the Commission. The information you have
furnished does not fully answer the gquestions we raised
in our letter to you of August 31, 1976. Accordingly,
please submit within seven daysbf receipt of this
letter the following: records 'of the checks, cables,
drafts or other instrumente used in the transfer of
all contributions and/or loans from Ms. Fonda and/or
Mr. Hayden to the Hayden Committee.

Please also explain the apparent discrepancy
between the special talegram received by the Commission
on June 3, 1976 which indicates that $50,000 was laaned
to the campaign in May 1976 and your response which
states no loans were ®eceived from Fonda and/or Hayden
during that month.

Your response should be submitted withih seven
days of receipt of the reguest. If you have any
questions please contact the attorney assigned to this
case Andrew Athy, Jr. (telephone no. 202/382-6646).

Sincerely yours,

%an' John G, Mupn

.‘*Jh'?: ‘JJ‘.

John G. Murphy, Jr.
General Cousmsel

cc: Carole E. Goldberg
University of Cali!ornia, 1)

Los Angeles

School of Law
Los Angeles, CA 90024 ijfs; [

#vﬂ.y 7 J /0//5’/7@
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1. The following service is requested (check one).
Show to whom and date delivered............ 13¢
Show to whom, date, & address of delivery.. 33¢
(] RESTRICTED DELIVERY.
Show to whom and date delivered............. 65¢

(O RESTRICTED DELIVERY.
Show to whom, date, and address of delivery 85¢
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REGISTERED NO. I CERTIFIED NO.

HBLES”

INSURED NO.

(Always ebtain signature of sddresses &7 agend)

-

I have recei the article described above.
wkﬂmt » Addresscey [0 Authorized agent
It

¥
Py Ly

'/ DATE OF DELIVERY POSTMARK
S o
UL T 4 197

S. ADDRESS (Complete only it requested)

6. UNABLE TO DELIVER BECAUSE: 3 CLERK'S
INITIALS
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(212 PLAZA B-0809 CaBLE: 'FROSCHLAW, NEW YORK'’
VIA CERTIFIED MAIL - September 30, 1976
R.R.R.

Andrew Athy, Jr., Esq.
Federal Election Commission YO
1325 K Street N.W. -
Washington, D.C. 20463

Re: MUR 149 (76)

Dear Mr. Athy:

As discussed, I enclose herewith my affidavit.

I believe you will find that my statement is fully responsive
and that it demonstrates that indeed, there was no violation

of the Federal Election Campaign Act of 1971, as amended.

I trust a speedy resolution of this subject will now be in
order and I look forward to hearing from you accordingly.

With every good wish.

Richard M. Rosenthal

RMR/mg
Enclosure

cc: Jane S. Fonda - London

Tom Hayden FEDERAL ELECTION commsoion

FRICAL FILE Cgpy

Gifig; uruuu&dﬂuuwﬂ
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|STATE OF NEW YORK )
;' . SS.: OFFICE oF GENERAL COUNSEL
COUNTY OF NEW YORK )

H
13

I, RICHARD M. ROSENTHAL, being duly sworn, depose and
fsay:
| l. I am an attorney at law duly admitted to practice ;
' before the Courts of Record of the State of New York.

2. Since 1969 I have acted as legal and business
counsel to Jane S. Fonda. I have functioned similarly for
Tom Hayden since his marriage to Ms. Fonda in January of 1973.

3. I make this affidavit in response to an inquiry

‘of the Federal Election Commission digected at Jane S. Fonda

via letter of John G. Murphy, Jr. dated August 31, 1976. The
original of said letter was never received by Ms. Fonda and I
am informed, was returned by the U,S. Post Office to the sender,
undelivered. A photocopy of said letter was forwarded to me
under cover of John G. Murphy Jr.'s letter of September 24, 1976
which was received at my office on the afternoon of Monday,
September 27, 1976. "Attachment A" referred to in paragraph 2
of Mr. Murphy's said letter of August 31, 1976 was not enclosed
when the photocopy of the letter was forwarded to me.

4, Ms., Fonda has been in Europe working on a film

and is not expected to return to the United States until late

‘December.

ii

5. In my capacity as business counsel to Ms., Fonda
and Mr. Hayden I have responsibility for supervising the pre-
paration and filing of all tax returns. (Ms. Fonda and Mr.

Hayden have filed joint tax returns commencing with the year |

|
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|| same bank account referred to in paragraph 9 hereof. I also

|| pay substantially all bills for the family unit,

{{ of their marriage.) I have received numerous income tax re-

|| bates and refunds in the form/checks payable to "Tom and Jane

-greceive all professional income, manage all investments and

rwsm ELECTION Commission

ILE COPY

IIFHL'E OF GENERAL COUNSEL

of

Fonda Hayden." I have deposited such checks into the very

6. At all times from and after January, 1973, it

. was my clear understanding from Ms. Fonda that I was authorized

|| to disburse any and all funds which I managed under a New York

bank account bearing Ms. Fonda's name to or on behalf of Mr.
Hayden and in accordance with any instructions I might receive
from Mr. Hayden. Accordingly between January, 1973 and June,
1975 and thereafter, I have made numerous payments from said
account on behalf of Mr. Hayden and in satisfaction of various
charges incurred by Mr. Hayden., At no time did I secure any
approvals from Ms., Fonda with regard to any such disbursements.

7. I know of no formal agreement between Ms. Fonda
and Mr. Hayden with regard to the ownership of real or personal
property or income acquired by Ms. Fonda since her marriage
to Mr. Hayden., The parties had no "pre-nuptial" or "pre-
marital" agreement.

8. During the early summer of 1975 Ms, Fonda informed
me that Mr. Hayden was considering seeking the Democratic
Senatorial nomination in the election to be held in California
in June of 1976. The nature of that and subsequent conversa-
tions permits me to state unequivocally that I understood

Mr. Hayden was to have full access to and the use of any and
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all funds then or thereafter available to Ms. Fonda, after deal-

?;ing with bagic family overhead (food, mortgage, insurance,

| medical, clothing, etc.).

9. I was subsequently advised by Ms. Fonda and

Mr. Hayden that Greg Movsesyan, Bill Zimmerman (whom I had

known from his earlier association with Ms. Fonda and Mr.

Hayden in the anti-war movement) and others were to be involved

in the Hayden campaign. My base of operations is in New York
and I was specifically advised that I could accept and rely
upon telephone instructions from such persons with regard to
the transfer of funds from the bank account which I supervised
in New York to Hayden For Senate accounts in California. My
records reflect that the following sums were cabled from the
above referred to New York bank account to the California

account as follows:

October, 1975 $ 6,000.00
November, 1975 9,000.00
February, 1976 40,000.00
March, 1976 25,000,00
April, 1976 240,000,00
June, 1976 5,000.00

10. $125,000 of the above referred to sum of $325,000

emanated substantially from income earned by Ms. Fonda. $200,000

thereof was obtained by Ms. Fonda borrowing said sum from a
motion picture company (which contemplated the production of
a motion picture in which Ms. Fonda was to appear) under a
Demand Promissory Note dated April 17, 1976. On May 24, 1976

Ms. Fonda borrowed $75,000 from another motion picture company
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pursuant to another Demand Promissory Note. $25,000 of said
amount was forwarded to me for deposit to the account which I
maintained in New York to apply towards Hayden-Fonda general
household operating overhead. The balance of $50,000 was
received directly by Ms. Fonda in California and transferred
by her to one or more Hayden For Senate accounts.

11, It was and is my understanding that all sums
transferred by me and by Ms. Fonda to Hayden For Senate
accounts in California constituted loans to the campaign. I
have not yet pursued the matter of documentation because of
the outcome of the campaign and the fact that it is unfortu-
nately not presently expected that any of said loans will

be capable of repayment in the foreseeable future.

7 RICHARD M. ROSENTHAL \\

Sworn to before me this
33;% day of September, 1976

Urdiils

“¥btary Public

MARGARITA GASYIN
Notary Public, Stcte o New “Cork
No. 31-4327783
Quahfed in New Yok County
Commission Expires Maich 30, l977

S —
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“Andrew athy, Jr., Esqg.

Federal Election Commission
1325 K Street, N.,W.
washington, D.C. 20463
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156 Wadsworth Avenue

Santa Monica, CA 90405

September 29, 1976

FEDERAL ELECTION coMMISSION

Mr., John G, Murphy B'rﬂﬂml- F“.E BBPY

General Counsel OFFICE OF gnen: s
—~ Federal Election Commission UF GERERAL cqgkm'
1325 K Street, N.W, /62618

e Washington, D.C, 20463
« Attention: Mr. Andy Athy
Dear Mr, Murphy:

Enclosed is my response to your letter of August 31,
1976, notifying me that the F,E,C, has found '"reason to
believe" a violation of the Federal Election Reform Act
L has taken place., My response consists of my affidavit,
™~ as well as the affidavit of Mr. Richard Rosenthal,

) Attached as exhibits to my affidavit are two legal memo-
randa that I received from Professor Carole E. Goldberg.

I trust that this information will allay the F.E.C.'s
concern that a violation has taken place, Please inform
me as soon as possible of your resolution of this matter,

Sincerely yours,

(7 v -7

// ( L/ 7t PP it
Bill Zimmerman

BZ:1ij
enc
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STATE OF CALIFORNIA )

) ss o 0['/. A A
COUNTY OF LOS ANGELES ) ¢

I, Bill Zimmerman, being duly sworn, say:

1. From June 2, 1975, when Tom Hayden began his campaign
for U. S. Senator from California, to date, I have served as
Treasurer and Campaign Manager for the Tom Hayden for U. S.
Senate campaign committee,

2, In my capacity as Treasurer and Campaign Manager for
the Tom Hayden for U, S, Senate committee, I have been respon-
sible, subject to the direction of Tom Hayden, for soliciting,
receiving, recording, and disbursing all funds for use in Tom
Hayden's campaign.

3. From June 2, 1975 to date, the Tom Hayden for U, S.
Senate committee received the following contribution from
Jane Fonda, who is Tom Hayden's wife:

June 2, 1975 $ 2,000

4, From June 2, 1975 to date, the Tom Hayden for U, S.

Senate committee received the following loans from Jane Fonda

and Tom Hayden:

July 1975 $ 8,050  FEDERAL ELECTION COMMISSIPN
August 1975 $ 5,000 QFHBML F".E LLI’I
october 1975 $ 12,000 OFFICE OF GENERAL COUnSEL
November 1975 $ 9,000
February 1976 $ 40,000
March 1976 $ 25,000
April 1976 $240,000

June 1976 $ 5,000
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5. The June 1975 contribution, the July and August 1975
loans, and $6,000 of the October 1975 loans were effected
when Ms, Fonda wrote checks to the Tom Hayden for U, S. Senate
committee on her checking account with Lloyd's Bank, Santa
Mdnica, California and presented them to me for deposit.

6. It was my understanding at the time I accepted these
checks that although the Lloyd's Bank account was in Ms., Fonda's
name, the funds in the account were controlled by Mr, Hayden
as well as by M¥s, Fonda. This understanding rested on my
relationship to other funds in accounts bearing only Ms. Fonda's
name (see # 7, iﬂfﬁi)’ as well as on the circumstances surround-
ing decisions to transfer funds from Ms, Fonda's account with
Lloyd's Bank to the Tom Hayden for U, S, Senate committee.

These decisions were made in periodic meetings of Mr, Hayden,
Ms. Fonda, myself, and sometimes others as well. The decisions
of this group to spend money from Ms, Fonda's account were made
in the interest of furthering Mr. Hayden's campaign., Ms. Fonda
did not assert sole control over these decisions in the form of
a veto or otherwise,

7. The remgining $6,000 of the October 1975 loans from
Ms, Fonda and Mr.'Hayden and the November 1975, February, March,
April and June 1976 loans from Ms, Fonda and Mr. Hayden were
effected through Ms, Fonda's legal and business counsel in New
York, Mr, Richard M, Rosenthal, Sometime during May 1975,

Mr, Hayden and Ms, Fonda told me in a meeting of all three of

us that they had instructed Mr, Rosenthal to disburse funds

FEDERAL ELECTION COMMISSION

OFFIZAL FLE COPY
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from Ms, Fonda's New York bank account to the Tom Hayden for
U. S, Senate committee at Mr, Hayden's request, my request,
or the request of my designee, I had first met Mr., Rosenthal
on the telephone in late 1974, when I was working on the staff
of the Indochina Peace Campaign, On several occasions between
late 1974 and June 1975 I had expedited joint decisions by
Mr, Hayden and Ms. Fonda to contribute to the Indochina Peace
Campaign by telephoning Mr, Rosenthal, It became clear to me
at that time that Mr, Rosenthal managed accounts in Ms., Fonda's
name in New York, and that he had been authorized to execute
decisions to disburse that money, at least for political causes,
at Mr, Hayden's as well as Ms., Fonda's request,

8. More specifically, the method of transfering funds
from Ms, Fonda's New York accounts to the Tom Hayden for U, S;
Senate committee were as follows: Mr, Hayden, Ms, Fonda, and
I, as well as other campaign staff members on some occasions,
would discuss the need for money for Mr, Hayden's campaign,
Ms, Fonda did not assert sole contrel over these decisions by
exercise of a veto or otherwise, My designee, Greg Movsesyan,
or I would call gr. Rosenthal, who either would cable the money
directly to the Tém Hayden for U, S. Senate account with Lloyd's
Bank, Santa Monica, California, or would send a check to the
campaign headquarters, If the money was cabled, I would receive
notice of the transfer from Lloyd's Bank. Money was cabled
rather than sent by check in the later months of the campaign,

On no occasion did Mr, Rosenthal refuse to transfer money at my

FEDERAL ELECTION COMMISSION

OFFICIAL FILE COPY

5 OFFICE OF GENERAL COUNSEL



request or the request of my designee. On no occasion did
Mr. Rosenthal inform me or my designee that he would have to
check with Ms, Fonda before transferring the funds.

9, I was acquainted with Mr, Hayden and Ms., Fonda before
théy were married in January 1973, It has been my understand-
ing since their marriage that they shared control over the
money acquired by Ms, Fonda before as well as after their mar-
riage and that Mr, Hayden had complete access to those funds,

10, In the initial April 1976 Quarterly Disclosure Report
I filed with the Federal Election Commission on behalf of the
Tom Hayden for U, S, Senate committee, I listed loans as being
only from Ms, Fonda because the accounts from which the funds
came bore only Ms, Fonda's name, However, late in April 1975,
I discovered from the United States Supreme Court decision in

Buckley v, Valeo, 96 S, Ct, 612, 651 n. 59 (1976) that Mr.

Hayden's right to spend more than $1,000 of Ms, Fonda's funds
depended upon his having had access to or control over her
funds prior to and during the campaign., Furthermore, in late
April 1976 I received two legal memoranda from Professor Carole
E. Goldberg, UCLA.School of Law, informing me that Mr, Hayden
had management and control of Ms, Fonda's earnings after mar-
riage by virtue of the California community property laws,

and that he had a one-half ownership interest in those earnings
as well, Based on my earlier understanding that Mr, Hayden had
access and control over Ms, Fonda's funds, as well as on the

information contained in Professor Goldberg's memoranda, I

FEDERAL ELECTION COMMISSION

OFFCIAL FILE COPY

4 OFFICE UF GEMERAL COUNSEL



R

7 70

thought it best to amend the April 1976 report to identify the
loans as having come from the property of Mr, Hayden as well as
Ms. Fonda, This amendment reflected more accurately my original
understanding of the nature of the funds as well as the under-
sfanding I acquired from Professor Goldberg's memoranda, In
addition, I thought the amendment would provide the Federal
Election Commission with information that was relevant under

the Supreme Court's decision to the propriety of the expendi-

tures.

22 36/17 /4 E&Z{ ZQ?%WW«‘L,

Bill Zimmerman

Sutscribed to and sworn bvefore
me *his 30th 4day of Septembter, 1376, ) WP

- o e D e P ey

OFFICIAL SEAL !

JOAN.T. ANDERSSCHY

o ; NOTARY PUELIC - CAlFOge

A7) 4 / 4 > - Q- )

JralApdrsien :
T

Notary Public
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April 21, 1976

MENORANDUM FECTARL ELECTION COMMISSION
TO: Bil1l1 Zimmermah UFFIEJAL HLE GUPY
FROM: Carole E. Goldberg OFFICE OF GENERAL COUNSEL
RE: Limits on Tom Hayden's Expenditures of his Wife's Funds

In my previous memorandum to you, I considered whether under
the Federal Election Campaign Reform Act, Tom Hayden's wife was
limited to contributions of S$1,000, I concluded that she was not
so limited in view of §608(a) of the Act authorizing senatorial
candidates to spend up to $35,000 from their personal funds or the
personal funds of their immediate family members if they had had
control over those funds prior to commencement of their campaign.
Buckley v. Valeo, 96 S, Ct, 612, 650 n, 57 (1976), What I failed

to advise you about is the significance of the Supreme” Court's
decision in Buckley v. Valen, 96 S. Ct. 612, 6351 n, 59 (1978)
invalidating the 535,000 spending limit on First Amendment grounds,
while apparently upholding the $1,000 contribution limit as apolied
to family members, The unsettled question is whether the Supreme
Court also invalidated limitations on the candidate's expenditure
of funds of members of his immediate family, when the candidate had
control over those funds prior to commencement of the campaign.

The Supreme Court's opinion is quite muddled on the issue;
but I conclude that the Supreme Court did not intend to leave
undisturbed the $35,000 1limit on expenditures of family members'
funds over which the candidate had prior control, while striking
down all 1limits on expenditures of the candidate's own personal
funds, My conclusion is based on the reasoning of the Court as
well as the anomalous result that would follow from any other
interpretation of the Court's language.

The Court's reasons for upholding the $1,000 contribution
limit as applied to family members while invalidating the candidate
expenditure limits were two. First, the Court said "we cannot say
that the danger [of improper influence on the candidate] is suffi-
ciently reduced |[when the contribution is from an immediate family
member ] to bar Congress from subjecting family membdrs to the same
limitations as nonfamily contributors." Buckley v, Valeo, 96 S, Ct,
612, 651 n, 59 (1976). Second, the Court found that '"the First
Amendment simply cannot tolerate" "a legislative restriction on the
candidate’'s ability to fund his own communication with the voters.,”




4
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By implication, the Supreme Court found tolerable 1limits on a
family member®s ability to finance a candidate's communication with
the voters,

Bill Zimmerman
Aoril 21, 1976
Page 2

Neither of these reasons for distinguishing family member
contributions from a candidate's expenditures of his personal funds
applies to family members' funds over which the candidate had con-
trol prior to becoming a candidate, There is no threat of corrup-
tion when the candidate spends funds over which he previously had
control. Nothing is given to him that he did not already have, so
nothing can be demanded in return, Furthermore, if the candidate
has control over a family member's funds priar to his campaign, he
is prevented by spending limits from engaging in communicating with
the voters which he otherwise would be free to engage in., Accord-
ingly, the 1limit, if applicable, would be as "intolerable'" under
the First Amendment as limits on expenditure of his own personal
funds, It follows that although the Supreme Court's opinion refers
to the unconstitutionality of the 1imits on the candidate’ 8 expendi-
ture of his own personal funds," and later more generally to the
invalidity of "restrictions on a candidate's personal expenditures,"
it is invalidating as well the limits on expenditures of family
funds over which the candidate previously had control,.

I reach this conclusion as well by considering the anomalous
result that would follow from any other analysis of the Act, Three
different characterizations of the Supreme Court's decision with
respect to family funds are possible., First, the Court could have
subjected all immediate family funds to the $1,000 contribution
1imit, However, as the Court acknowledges, this clearly was not
Congress’'s intent with resovect to family funds over which the
candidate had prior control. Second, the Court cculd have left all
family ceontributicons subject tc the $1,000 limit with the exception
of family funds over which the candidate had nrior controi, while
continuing to apply the higher limit (in Tom Hayden's case, 835, 000)
to the expenditures of the controlled funds and striking down
altogether the limits on candidates' expenditures of their own
personal funds, This interpretation is more consistent with Con-
gressional intent to treat family contributions differently when
the funds previously were controlled by the candidate, However,
it does violence to the Congressional !ntent to treat as the sanme
candidate expenditures of own funds and expenditures of family
menmber funds previously controlled by the candidate, The third
alternative, and the one that makes most sense in light of the
Sunreme Court's reasoning, is to treat what the Court did as
invalidating the limits in §608(a) as applied both to candidate's
own funds and controlled family funds, Since, as I indicated in my
previous memo, Tom Hayden did have such control over his spouse's
funds prior to his becoming a candidate, there should be no
limitation on his expenditure of those funds,

FEDW} LLECTION CGHWSSIUN
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April 15, 1976

MEMORANDUM
TO: Bill Zirmnmerman
FROM: Carole E, Goldberg
RE: Campaign expenditures from resources of Tom Hayden's wife

The Federal Election Campaign Act of 1971, as amended in
1974, § 608(a) (1), provides that a candidate for the United States
Senate may spend no more than $35,000,00 "from his personal funds
or the personal funds of his immediate family, in connection with
his campaigns during any calendar year." In Buckley v, Valeo,
95 S, Ct, 612, 650 n, 57 (19765), the United States Supreme Court
interpreted this requirement in light of the Conference report
that accompanied the final version of the Act. This report pro-
vides that "It is the intent of the conferees that members of the
ixmediate family of any candidate shall be subject to the contribu-
tion limitations established by this legislation, 1If a candidate
for office of Senator, for example, already is in control over
funds of a member of his immediate family before he becomes a
candidate, then he could draw upon these funds up to the limit of
$35,000, If, however, the candidate did not have access to or
control over such funds at the time he became a candidate, the
immediate family member would not be permitted to grant access or
control to the candidate in amounts up to $35,000 i{ the immediate
family member intends that such amounts are to be used in the
campaign of the candidate, The immediate family member would be
permitted merely to make contributions to the ¢andidate in amounts
no greater than $1,000 for each election involved."”l The question
you have asked me to address is whether under this interpretation
of the Federal Election Campaign Act Tom Hayden will be permitted
to spend $35,000 per year of his wife's resources on his campaign.

The answer to this question depends on whether Tonm Hayden
had "control over"” his wife's funds prior to the commencement of
his campaign on June 1, 1975, It appears that he did have such
control, California is a community property state. This means
that in the absence of any agreement between Tom Hayden and his
vife to the contrary, all of their earnings during the marriage
are community property. Each spouse has a one-half ownership
interest in all the community property, FEDERAL ELECTION COMMISSION

CiriCioL FILE COPY
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Bill Zimmerman

April 16, 1976
Page 2

Beyond this question of cwnership, however, is the question
of control, Prior to January 1, 1975, absent agrcement to the
contrary between the spouses, the husband had management and con-
trol over all the community property with the exception of a wife's
earnings kent separate. However, since January 1, 1975, either the
husband or the wife is empowered to exercise complete management
and coantrol over all the community property, with the exception of
certain actions affecting real property. Cal. Civ, Code § 5127.
The only legal restriction on exercise of this management and
control is the obligation (as yet undefined by the courts) that
each spouse act in "good faith with respect to the other.” Cal.
Civ, Code § 5125(e). Although, for example, a sSpouse may put his
or her earnings in a bank accouant in his or her own name, that
account still is available to satisfy the obligations of the other
spouse, VWithdrawals from the account still may be made only by
the spouse in whose name is wus taken out, But creditors of either
spouse may reach it to satisfy debts,

It follows that before the time Tom Hayden became a candidate
for United States Benate, he had "control over” his wife's income
and assets acquired after marriage in the absence of agreement to
the contrary between them. He may not have had "access to'" bank
accounts in her rame only, in the sense that he could not make with-
drawals, But his creditors could still reach those accounts to
satisfy Tom Hayden's debts,

1 therefore conclude that Tom Hayden may spend up to $35,000
from his wife's funds in any one year of the campmaign and still be
in conformity with the Federal Election Campaign Act of 1971, as
amended in 1974.

1. Interestingly, references to this portion of the bill in Con-
gressional debates on the Conference Report fail to mention
the requirement of prior control of the immediate family
nember's funds, A typical description of § 608(a) (1) is
Representative Hays' statement that "Candidates are limited
to expenditures from their personal funds or the personal
funds of their immediate families as follows: ., ., . Senatorial
candidates, $35,000 for an entire campaign.” 120 Cong. Rec,

H 10326 (Oct, 10, 1974). The requirement of prior%ﬁ:may
have been designed to present marriages of financial convenience
at the time a candidate decides to run for office.

CEG:1J -
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BESmmmmme_from such persons with regard to the transfer of funds from
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I, RICHARD M. ROSENTHAL, being duly sworn depose and
say:

1. I am an attorney at law duly admitted to practice
before the Courts of record of the State of New York.

2. I have acted as legal and business counsel to
Jana S. rFonda since 1969 and have functioned similarly for
Tom Hayden since his marriage to Ms. Fonda in January of

1973,

3. From January, 1973 forward it was my understanding

from Ms. Fonda that I was authorized to disburse any funds
which I managed under bank accounts bearing Ms. Fonda's
name in accordance with anv instructions I might receive
from Mr. Hayden.

4, Some time during the early summer of 1975, I was

informed by Ms. Fonda that Mr. Hayden was considering seeking

the Democratic Senatorial nomination from the State of
California in the election to be held in June of 1976.

Ms. Ponda made it unmistakably clear that in connection with
any such campaign, Mr. Hayden was to have full access to and
use of any funds then or thereafter available to Ms. Fonda.

5 I was subsequently introduced by Ms. Fonda and

< e

Mr. Hayden to Greg Movsesyan, Bill Zimmerman and other persons

who I was informed were to be involved in the Hayden campaign.

I was specifically advised that I was to accept instructions




the bank accounts which I supervised in New York to Hayden

For Senate acoounts in California., My records reflect the

following transfers in accordance with the above:

October, 1975 $ 6,000,00
November, 1975 9,000,00
February, 1976 40,000.00
March, 1976 25,000.00
April, 1976 240,000.00
June, 1976 5,000.00

TOTATL =——- $325,000.00

—— e o o e e e e e

6. It is my further understanding that in addition

to the above, from a bank account in California, Ms. Fonda

transferred an additional $50,000 directly to one or more

Hayden For Senate accounts.
7. All of the funds referred to above were acguired

by Ms. Fonda subseguent to January, 1973, the time of her

marria ge to Mr. Havden.
3. Separate and distinct from the rights of husband
and wives pursuant to the community property laws of the

State of California, from and after January, 1973 it was

and is presently my understanding that Mr. Hayden did and

does have full authorization to instruct me as to the dis-

ring Ms. Fonda's name

bursement of funds in accounts b

supervised by me.,

RICHARD M. ROSENTHAL

Sworn to before me this

23 day of Septemher, 1976. FEDIRIL M "Tﬁ.l COMMISSION
. [akat Y H
bt#rry Public uritec of Ginzial B0UneLl

MARGARITA CASKIN
Netary Poblic, Stz of New Yok
tio. 314327773
O.zittizd i = York County —_2 -

o 197
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Please contact me if thnrt are’ any questionn.

8incerely yours,

/5/

Andrew Athy, Jr. i
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" FEDERAL FLECTION COMMISSIN

Mr. Bill Zimmerman oA
156 Wadsworth Ave. = .~ sl

Re: NOR 149 (16)

; Dear Mr. Zimmerman:

By letter of September 12, 1976 you request
additional time within which to anawer the guestion
raised in my letter of August 31, 1976. No extention
will be granted. However, I have extended ten additional
days to Ms. Fonda in @rder that her attorney who was
only recently advised of this matter may respond and
no further investigation will be conducted until that { mt
has elapsed. I recommend that your respond as
expeditioualy as possible in order that the Commission
may consider your response before any further action
is taken.

Sincerely yours,

John G. Mnrphy; Jt.
General Counsel - '

AAthy:amh:9/23/76 :mn’z‘ FILE
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@ SENDER: Complete items }. 2, and 3,
y Add your sddesss in the “"RETURN TO" spece on

1. The following service is requested (check one).
{7} Show to whom and date delivered............ 13¢

SL61 2o ‘119¢ Wis) $4

{3 RESTRICTED DELIVERY.

Show to whom and date delivered........... .. 65¢
{JJ RESTRICTED DELIVERY.

Show to whom, date, and address of delivery 85¢

2. ARTICLE ADDRESSED TO:
Richard Rosenthal

% ARTICLE DESCRIPTION:

REGISTERED NO. I CERTIFIED NO. INSURED NO.

described above.
[} Authorized agent

"o A“’I}
iiaite - | Y
! -1

AW §

Lithe e ges

SENDER : Wcms 1. 2, and 5,
. e e o' the "RETURN TO" spece on

1. The following service is requested (check one).
0] Show to whom and date delivered............ 15¢
[} Show to whom, date, & address of delivery.. 35¢
] RESTRICTED -DELIVERY.
y Show to whom and date delivered............. 63¢

D RESTRICTED DELIVERY.
Show to whom, date, and address of delivery 85¢
|

9461 “4o0 ‘118€ Wiej 4

2. ARTICLE ADDRESSED TO:

Bill Zimmerman

3. ARTICLE DESCRIPTION:

REGISTERED NO W NO. l INSURED NO.

M“m"”

SIGNATURE 0 [ Authorized agent

A
-/ DofE Gt ogLY POSTMARK OF DELIVERY /] POSTMARK
/ ?ﬁ? g 1916
5. "ADDRESS  only it requested) (Compiete only it requested)
6. UNASLE TO DELIVER BECAUSE: CLERK'S 6. UNABLE TO DELIVER BECAUSE: cLERKS

¥ QOP: WN—O-203-438
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'CERTIPIED MAIL . .. .. s
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2, By SE‘P:_aqjgm
445 Park Ave. L el S GRS 2 - b .5
New York, New York 10022 : £
. ” ;g'
Dear Mr. Rosenthal: . .. .. ..
‘Enclosed please find ‘a capy of my August 31, 1976

letter to Jane Fonda. I have your let o! Soptnhor 17,
1976 stating your relatignship with Ms. Fond

Upon my recommendation the Commission is extending
to Ms. Fonda ten additional days from your receipt of
thi: gé‘t“r within which you uy rupend to the guestions
rais -

You will be advi:od of any further Commisaion acticrn
with respect to this matter and if you have any questions
please feel free to tontact the attorney asasigned to this
case, Andrew Athy, Jr. (%elephone no. 202/382-6646).

P  Sincerely yours

. John G. Murphy, Jxr,
Genaral Counsel

FEOEL VLECTICN COMMISSION
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OFFICE OF GENERAL COUNSEL

AAthy:amh:9/23/76:MUR FILE




' Tt
i, O CC #Go
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'\L,, 3 KK
BERKELEY ° DAVIS ¢ IRVINE ¢ LOS ANGELES * RIVERSIDE * SAN DIECO * SAN FRANCISCO
75 SEP
27 Ag- J
40

SCHOOL OF LAW
LOS ANGELES, CALIFORNIA 90024

September 21, 1976

L4

SANTA BARBARA * SANTA CRUZ

Mr. Andy Athy

General Counsel's Office

Federal Election Commission

1325 K Street, N.W. 762472
Washington, D.C. 20463

Re: MUR 149 (76)
Dear Mr, Athy:

This letter is to confirm certain matters that we discussed on
the telephone on Friday, September 17, 1976,

First, I wish to inform you that I will be participating in the
e representation of Mr, Bill Zimmerman in the above-referenced FEC
proceeding, I would like you to send me copies of all papers sent
to him in connection with that proceeding. You should send them to
the following address:

o U.C.L.A, School of Law
405 Hilgard Avenue
Los Angeles, California 90024,

s Second, it is my understanding that the Federal Election Commis-
- sion has dismissed certain charges in the complaint filed by Mr,

’ Nelson Rising against Mr, Zimmerman. These charges were that the

~. Tom Hayden campaign committee had failed to include certain required
~ information about some contributors to the campaign in its reports

filed with the Commission. If my understanding is not correct, please
clarify what has been done,

Third, with respect to the charges that have not been dismissed,
it is my understanding that the Commission's notice, mailed on
August 31, 1976, seeks information about the following: 1) the
amendment of the April 10, 1976 report to indicate that certain loans
were made from Jane Fonda and Tom Hayden, not from Jane Fonda alone,
and 2) the manner by which  Ioan money was transferred from Ms, Fonda
or Ms, Fonda and Mr, Hayden to the Hayden Committee, Again, if 1 am
mistaken about the kind of information you seek, please correct me.

Fourth, Mr, Zimmerman did not receive the notice mailed by FEC

General Counsel on August 31 until he returned from a vacation on
September 10, On September 12 he sent General Counsel a letter

FEDERAL ELECTICN COMMISSION
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Mr, Andy Athy
September 21, 1976
Page 2

requesting an extension of the ten-day response period to thirty
days because of Mr, Hayden's and Ms, Fonda's absence from the coun-
try and the dispersal of the Hayden campaign staff, You told me on
the telephone that Mr, Zimmerman's request for an extension was not
likely to be granted by the Commission, even though Mr, Hayden's
primary campaign is over and there is no urgency attached to resolu-
tion of the complaint against Mr, Zimmerman. However, you indicated
to me that no adverse consequences would be likely to attach to
receipt of Mr, Zimmerman's response within a few weeks after the
September 20 deadline, I can assure you that you will receive the
response by October 1, 1976.

Thank you for the time you spent discussing this matter with

me,
Sincerely yours,

Onile €. Méﬁcg

Carole E, Goldberg
Professor of Law

CEG:1ij
- FEDTRAL ELECTION COMMISSITN
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(212) PLazAa B8-0809 CaBLE: FROSCHLAW. NEW YORK'’

September 17, 1976

John G. Murphy, Jr., Esqg.
General Counsel Fror
Federal Election Commission FECERAL ELECTION COMMISSION

1325_K-Street. N.W. 9" :C AI. F".E [: PY

Washington, D.C. 20463 OFFICE OF GENERAL COURSEL
Dear Mr. Murphy:

In accordance with my conversation today with Mr. Andrew
Athy this will confirm to you that I act as lawyer and
business counsel to Jane S. Fonda and Tom Hayden,

With every good wish.

Richard M. Rosenthal

RMR/mg / N
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. ‘'Tom Hay@en for U.S.Senate

204 Santa MonicaBlvd.  Santa Monica, CA90401  (213) 394-3778

76.5ep 1 e s e (47

§ptamber 12, 1976

John G. Murphy, Jr.
Federal Election Commissi¢fNTPA) FIECTION COMMISSION

st e OFRGIAL FILE copy 782280
OFFICE OF GENERAL COUNSEL

Dear Mr. Murphy,

I received your letter of August 31 two days azo (re; MUR 149)
and am now in the process of compiling the data you requested. I am
confident that no viclation of the Federal Election Campaign Act has
been committed and I am sure the documents we submit will prove that.

However it will not be possible for me to gather all of the
relevant materials in the ten days you specified. I have just re-
turned from a two month vacation (hence the delay in my receppt of
vour letter). Our campaign staff is scattered all over the state
and country and it will take me some time to locate certain critical
individuals and obtain material from them, Finally, Ms, Jane Fonda
~ and Mr. Tom Hayden are both out of the country at the moment. The

former will be away for several more months and the latter is due back
- shortly.

c Tor these reasons, I shall need thirty (30) lays instead of ten

— to comply with your reguest. Unless I hear otherwise from you by

' telephone or telegram, I will assume that thirty days is agreeable

<T and will have material in the mail to vou no later than October 10,
1876,

=

~ Sincerely vours,

™~

A )
53111 Zimmerman

P.5. The address on the letterhead, which is the one you have been
using,is no longer correct. TFlease address all coprespondence to me
to my home: 1% Waisworth Ave,, Santa Monica JA 29405, Telephone:
(213) 322-4223,

DEMOCRATIC PRIMARY, VOTE JUNE 8

20 A opy Ot our 1ap0 s lied with and 's avadabie
@ e pnienase bom e Fedeal Election Commission Washington D C



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 149 (76)

D

Jane Fonda and the Tom Hayden
for Senate Committee

FEDERAL ELECTION COMMISSION

FILE COPY

CERTIFICATION OFFICE oF GENERAL COUNSEL

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, do hereby certify that on August 31, 1976, the
Commission determined by a vote of 6-0 that there was reason to
believe that violations of the Federal Election Campaign Act of
1971, as amended, had been committéd in the above-captioned matter.

Voting that there was reason to believe were Commissioners

Joan D. Aikens, Thomas Harris, William L. Springer, Neil Staebler,

Vernon W. Thomson and Robert Q. Tiernan.

)?77&1/941/L411--ZT4' C;K7?<X7C/4L7%61,//

Marjorib W. Emmons
Secretéry to the Commission
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Ms. Jane Fonda
152 Wadsworth
Santa Monica, CA

Re: MUR 149 (76)

Dear Ms. Fonda:

On June 9, 1976, you were forwarded a copy of the above
complaint and requested to respond to the allegations made
therein against you. No response was received. This letter
is to notify you that based on the allegations set forth by
complainant, the Hayden for Senate Committee's response and
available reports and statements, the Federal Election Com-
mission has found that there is reason to believe a violation

of the Federal Election Campaign Act of 1971, as amended, has
been committed.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. Please submit any
factual or legal materials which you believe relevant to the
Commission's analysis in the above complaint.

In particular, address yourself to the following issues
and questions:

1. Is there or was there at any time any agreement between you
and Tom Hayden affecting the ownership of real or personal
property or income acquired by you during your marriage to
Hayden? TIf so, please submit a copy of such.

2. With regard to each separate transaction (as indicated in
Attachment A) reported as a loan to the Hayden Committee by
you and Tom Hayden, please explain the following:

A. The manner by which the transfer to the committee

was made and the type of account on which it was
drawn.
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The manner by which the funds transferred were
originally obtained and by whom. If the funds
were obtained through a loan, please indicate
the security, for the loan and the person(s)

supplying the security.
The source for the funds transferred.

If held or transferred to or from any source
on depositories other than under your exclusive

control please name all parties, if any, who
shared any legal or equitable ownership rights

in the concerned funds and to what extent if
any if any they exercised these rights of

ownership.

Please submit a copy of any written instrument describing
the terms and conditions of any loans by you to the
Hayden Committee.

This information should be provided in the form of

a sworn statement by individuals with personal knowledge
of the matter alleged and submitted within ten (10) days

of receipt of this letter.
Sincerely yours, ;

FEDERAL £170Ti0w oot Nohn G. Murphy, Jr.

BFICIAL FiLE Rppenersr covnse:
OFFICE OF GENCRAL COGNSEL

3.



o

FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

CERTIFIED MAIL J 1 AUG 1976
RETURN RECEIPT REQUESTED

Mr. Bill Zimmerman
204 Santa Monica Blvd.
Santa Monica, CA 90401

FEDERAL ELECTIoN COMMISSION

Re: MUR 149 (76) DFHCML F"-E CUPY

OFFICE OF geNgpay COUNSEL

Dear Mr. Zimmerman:

This letter is to notify you that based on the allega-
tions set forth in MUR 149 filed by Nelson C. Rising, your
response to that complaint and available reports and state-
ments, the Federal Election Commissicon has found that there
is reason to believe a violaticon of the Federal Election
Campaign Act of 1971, as amenced, has been ccmaitted.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. 1In particular
please address yourself to the following issues:

1. Please explain the circumstances that necessitate
an amendment of the original April 10, 1976 report.

2. The manner by which the transfer of loans to the
Hayden Committee by Ms. Jane Fonda or Ms. Jane
Fonda and Tom Hayden was effected. Please submit
copies of the records of these deposits.

This information should be provided in the form of a
sworn statement by individuals with personal knowledge of the
matters alleged and submitted within ten (10) days of receipt
of this letter.

Sincerely yours,

N. Erolioy Litenfield

JJ John G. Murphy, Jr.

S " General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the matter of
MUR 149 (76)
Jane Fonda and the Tom

Hayden for Senate Committee

FEDERAL ELECTION COMMISSION

OFFICIAL FILE COPY

OFFICE OF GENERAL COUNSEL

GENERAL COUNSEL'S REPORT

I. Allegation

Nelson C. Rising, Chairman of Citizens for Senator

Tunney in a notarized complaint dated June 3, 1976, alleged

that 2 U.S.C. §44la(a) (1) (A) was violated when $76,000 in

loans were made by respondent Fonda to and received by

respondent Hayvden Committee and also when $240,000 in

+rf

additional loans were made respondent Fonda together

with

O
U
3
L
[y
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o}
[as
O
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L
o]

davden Committee.
Hayden Committee
failing to disclose and

report the

from whom contributicns in

Fh
N

'.l.
o]

ed to reszpond to the complaint.

claims generally that Tom

Havéen had " over" Jane Fonda's funds

for two years prior to his candidacy and thus these

could nave been contributed or loaned to his campaign

without limit. A memorandum of law written 1in

April 1975

by a law professor at UCLA was attached to the response.
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The Hayden Committee's response does not address itself to:
the manner or the duration that funds were held prior to
their transfer to the committee; whether there is or was
any agreement between Hayden and Fonda with regard to
money earned or acquired by Fonda during their marriage;

or whether any of the funds were borrowed and if so by what
agreement.

The April 10 report of the Hayden Committee shows a
total of $76,000 in loans from Fonda to the Hayden Committee.
Some of these loans appeared in the January 10 report. An
amended April 10 report shows the $76,000 as loaned from
Fonda and Hayden and an additional $15,000 loaned from Hayden
himself. The Pre-Election report shows an additional $240,000
entered as a lcan anrné as & contribution Ircm Fonda and Hayden.
The remaining $91,000 loan is listed in the same fashion as
it was in the amended 2pril 10 report. (The locans and the
dates thet they were made are set forth in the table in
Attachment R).

There is no evidence submitted or cited by the complainant
tosupport the allecation that respondent failed to report the
full identity of contributors.

ITI. Legal Analysis
Neither the response nor the attached memorandum sufficiently
refute the allecations with respect to §44la(a)(l) (A). It is not
disputed@ that funds greater than the individual contribution

limits were loaned to the Hayden Committee (see attached summary).

w3t AP TIT ey e e 4
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The issue is whether these funds were within access and
control of candidate Hayden and thus not subject to
limitations.

Prior to the Supreme Court's decision in Buckley v.
Valeo, 424 U.s. 1 (1976), the Commission treated the
limitations in 18 U.S.C. §608(a) (1) as applicable to not
only the candidate's personal funds but also the personal
funds of his/her immediate family. See A0 1975-65, con-
struing the Circuit Court opinicn in Buckleyv, 519 F. 24 821
{D.C. Cir. 1975), at 854. The Supreme Court struck down

the limitations on expenditures from the candidate's

personal funds. With regard to contributions and expendi-
tures from the funds of the imma2diate familv the Court
cited &. Rept. No. 93-1237, p. 58 (1¢74) which provided that

an individual could draw on these funds in an individual

amount only if he/she had access to and control over such

funds before he/she became a candidate. Contributions by other
members of the candidate's family were subject to the $1,000
limitation in 18 U.S.C. §608(b) (1) [now 2 U.S.C. §44l1la(a) (1)

(a)]. Buckley v. Valeo, 424 U.S. 1 (1976) at 46, n. 57.

In accordance with Bucklev, the 1976 Averndments imposed a

AR I by

$1,000 limit on contributions by any indivicdual except
the candicdate him/herself. The propcsed regulations of the
Commission (§100.10(c)) utilize the language cited by

the SupremeCourt in provicding that only the

TR RTw Y

ey
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candidate is unlimited in drawing upon funds whic

he/she had control ovef at the time of his/her candidacy.
In order to apply this standard to the present matter,

it is first necessary to examine California property law.

California is a community property state. This means

all funds or property acquired by either spouse after

marriage,

and during the existence of marriage, other

than by gift, bequest or devise is under the equal ownership

and control of both spouses. Cal. Civ. Code §5104,
§5108.
However, husband and wife can agree, without any

consideration other than mutual consent, that the wife's

earnings be her separate property. Cranotti v. McDonald

29 Cal. Rptr. 275, Ct. Appeals, 1963),

213 C2 24 744 and a wife hes man control of

U

gement and

her own earnings if they are maintained from the

t

remainder of cormunity estate of Mix,

o
ju]
2ol
D
s
s3]
~
joy}
W
[t

o))

th

122 Cal. i 2d 479. Thus

(-

Rptr. (Sup. Ct. Ca . 1975) 536, P.

if it is shown, either by agreement or praciticerthat respondent
Fonda maintained some of the funds involved herein separate
from the remainder of the commurnity estate then respondent
Havéen could be said not to have access and control cover

funds. if the funds were borrowed on the

these Moreover,

separate property of either spouse they tecome that spouse's

t
B

separate property. Stewart v. Stewart, 113 C.2. 334 (Calif.

l

Ct. Appeals, 4th Dist. 1931) 298 P. 83. ©2Xs mentioned, the
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response fails to indicate whether any of the funds were
borrowed. If any were so borrowed, then it would be
important to know the terms and timing of the loans.

In view of the fact that Fonda is listed on loans
in excess of $300,000 to the Hayden Committee and in view
of the insufficient explanation by the Hayden Committee
as to the manner that these funds were acquired and held
prior to their transfer, there is reason to believe
violations of 2 U.S.C. §§44la(a) (1) (A) and (f) have been
committed by Fonda and the Havden Committee respectively.

RN
— a4

With regard to the allegation

o
n

t respondent

o

-

committee failed to disclose and report the full identity o

g

individueals from whom contributions in excess $100 were

£

received, there is nothing in the reports of respondent Hayden

Committee to support this. Accordingly, there is no reason
to believe that a violation has occurred and the file shoul

be clcsed on this allegation.

IVv. Recommendation

We recommend that the Commission find reason to

believe that the Hayden Committee and Fonda have committed

violations of §§44la(a) (1) (a) and (f) and that these
raspondents be so notified, by the accompanying letters and
that they be given "a reasonable opportunity to demonstrate

that no action should be taken." If the response is

ol
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ATTACHMENT A | Fgrgn L LECTON COMMISSON
I’uu“. F".k cuPY
! BFFICE OF GENERAL COUNSEL
\ 3
REPORTED LOANS FROM FONDA AND/OR HAYDEN
TO HAYDEN FOR SENATE CAMPAIGN
PN 4
Date loan was made _Amount 3
i
* 8/14/75 $5,000 3
*x10/03/75 5,000 A
**x10/09/75 2,000 !‘
*%x10/17/75 5,000 :
**x11/18/75 9,000 3
~ * 2/04/76 20,000
: *x 2/28/76 20,000
N *** 3/05/76 15,000 :
- * 3/26/76 10,000 f
™ 4/01/76 50,000
4/23/76 ' 10,000
‘ 4/29/76 180,000
' . 5/25/76 50,000 (by 48 hr. spec.

telegram)

11 10 Report and as a
>d ~April 10 report.

Entered as a loan from Fonda on Ap
- loan from Fonda and Eayden on Amen

m
0k

*
-~
B3 ms b oo I AR T s e B L

PO

= ** Entered as a contribution from Fonda on January 10 Report,
as a lcan from Fonda on the Zpril 1C Report, and as a
loan from Fonda and Hayden on the Amended 2pril 10 Report.

*** Not entered on April 10 Report, entered as a loan from
Hayden on Zmended April 10 and as a lcan from Hayden and
Fonda on Pre-election Report.
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Ms. Jane Fonda
152 Wadsworth
Santa Monica, CA

Re: MUR 149 (76)

Dear Ms. Fonda:

o~

On June 9, 1976, you were forwarded a copy of the above
gomplaint and regquested to respond to the allegations made
‘therein against you. No response was received. This letter
~¥s to notify you that based cn the allega et forth by
complainant, the Hayden for Sen i esponse and
(=)
e

-~

ll ¥

b
|
{

vailable reports and statements, the Feder ction Com-
ission has found that there is reason to b a violation
amended, has

of the raderal Election Campaign Act of 197

U RO Y vy -\W‘fmym’ﬁwv{l P vw-;y'""l e

- Undar the Act, you have an opportunity to demonstrate that
action should be itaken acainst vou. Please submit any

factual or legal materials which vou beli leve relevant to the

Bommission's analysis in the above complaint.

N In particular, address yourself to the following issues

_nd questions:

1. 1Is there or was there at any time any agre ment between Yyou
and Tom Hayden effecting the ownership of real or personal
property or income acguired by you during your marriage to
Hayden? If so, pleacse submit a copy of such.

With regard to each separate transaction (as indicated in
Att chmant A) reporited as a loan to the Havden Committee by
you and Tom Haycden, please explain the following:

A. The manner by which the transfer to the committee
was made and the type of account on which it was

‘.[ drawn.
N CEADE
% géff
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B. The manner by whlch the funds transggg}g£ﬂ$é$é~w~4
originally obtained and by whom. If the funds
N were obtained through a loan, please indicate
the security, for the loan and the person(s)
supplying the security.

C. The source for the ands transferred

e . &

D.: If held or transferred to or form any <ource
on depositories other than under yvour exclusive
control please name all parties, if any, who
shared any legal or eguitable ownership rights
in the concerned funds and to what extent if
any if any they exercised these rights of
ownership.
3. Please submit a copy of any written instrument describing
- the terms and conditions of any loans by vou to the
~. Hayden: Committee.
~ This information should be previcad in the form of
a sworn statement by indivicduals with carsonal knowledge
- of the matiter alleged and submitted within ten (10) days
y of receipt of this letter.
—
Sincerely vours,
—_
-
John G. Murphy, Jr.
~

Ceneral Counsel
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Mr_, Bill Zimmerman f

204 Santa Monica Blvd.

Santa Monica, CA 90401

Re: MUR 148 (76)

Dear Mr. Zimmerman:

This letter is to notify you that based on the allega-
tions set forth in MUR 149 filed by Nelsor C. Rising your
response to that complaint and available reports anda state-
nents, the Federal Election Cecmmission has found that there

is reason to believe a violatiocn of the Fedsral Election
Campaign Act of 1971, as amencdad, has been ccommitted.

Under the Act, you have an cprortunity to demenstrate
that no action should be taken ageinst you. In particular
please adcdress yourseli to the Zollowing issues:

1. Please explain the circumstances that necessitate

ari amencdment of the original April 10, 1976 report.

2. The manner by which the transfer of loans to the
Hayden Committee by Ms. Jane ronda or Ms. Jane
Fonda and Tom Hayden was effected. Please submit
copies of the records of these deposits.

This information should be provided in the form of a
sworn statement by individuvals with personal knowledge of the
matters alleged and submitted within ten (10) days of receipt
of this letter.

Sincerely yours,

John G. Murphy, Jr.
General Counsel
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Tom Hajden for U.S"

Cet 235

MOUR ¢

Senate

204 Santa Monica Blvd.  Santa Monica, CA 90401

2e JUNIT AG:S 08

(213) 394-3778

June 14, 1976 ‘ 763’%{ >

Mr. Andrew Athy, Jr. b
Federal Election Commlission

1325 K Street N.W.

Washington, D.C. 20463

Dear Mr. Athy:

This is in regards to a letter mdapcssedto me from John G. Murphy, Jr.,
conncerning a complaint filed against the Tom Hayden for U.S. Senate
Committee by Nelson C. Rising.

I consider the four violations listed by Mr. Rising to be either
trivial in nature or without legal substance. I belleve his
complaint to be an obvious political ploy designed to further the
interests of Tom Hayden's opponent, John Tunney, with whom Mr. Rising
1s assoclated as campaign director. As a result, I will not burden
elther of us with a long-winded reply.

Alleged violations 1 and 2 listed by Mr. Rising are misstatements

of the law. Tom Hayden has had "access to or contrecl over" Jane
Fonda's funds for two years prior to his candidacy. Please see the
attached memorandum from Carole E. Goldberg, Professor of Law at UCLA,
for further elaboration of this point.

Mr. Rising's alleged violations 3 and 4 are trivial and a waste of

both your time and mine. We failed to disclose only four business
addresses among our $100 and up contributors, and have made every

efrort to secure this information for the Commission. Whatever gaps
exist in our disclosure reports are neither willful nor repeated. 1
resent Mr. Rising's allegations to the contrary given hils own reputation
for playlng fast and loose with the law.

Sincerely,

A o FEDERAL FLECTICH COMMISSION
Sehnlaaa CFFIGIAL FILE COPY

Bi11 Zimmerman 0iFIoE OF GENERAL COUNSEL

Campaign Manager

BZ/cl

Enc.

m

cc: T, Hayden
N. Rising

DEMOCRATIC PRIMARY, VOTE JUNE 8

A copy of our reportss fried with_ and is avalable
for purchase trom the Federal Election Commission Washingion D C
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2CHOOL OF LAW ‘
LOS ANGELES, CALIFORNIA 90024

April 16, 1976

MEMORANDUM * " FEDERAL ELECTION COMMISSION

. OFFICIAL FILE Gapy

TO:  B1ll Zimm | ]
erman OFFICE OF GENERAL CGUNSEL

FROM: Carole E. Goldberg {

RE: Campaign expenditures from resources of Tom Hayden's wife
The Federa” "-~tion Campaign Act of 1971, as ahended in

1974, § 608(a) (1} des that a candidate for the United States

Senate may spend S than $35,000.00 "from his personal funds

or the personal £ 5 of his immediate family, in connecc¢ion with
his campaigns dur::.: any calendar year.” 1In Buckley v, Valeo,

86 S, Ct. 612, 650 a. 57 (1976), the United States Supreme Court
interpreted this requiremeunt in light of the Conierence report
that accompanied the final version of the Act. This report pro-
vides that "It is the intent of the conferees that members of the
immediate family of any candidate shall be subject to the contribu-
tion limitations established by this legislation., If =z candidate
for office of Senator, for example, already is in control over
funds of a member of his immediate family before he becomes a
candidate, then he could draw upon these funds up to the limit of
S35,000. If, however, the candidate did not have access to or
control over such funds at the time he became a candidate, the
immediate family member would not be permitted to grant access or
control to the candidate in amounts up to $35,000 if the immediate
family member intends that such amounts are to be used in the
campaign of the candidate, The immediate family member would be
permitted merely to make contributions to the candidate ia amounts
no greater than $1,000 for each election involved."l The question
you have asked me to address is whether. under this interpretation
of the Federal Election Campaign Act Tom Hayden will be permitted
to spend $35,000 per year of his wife's resources on his campaign.

The answer to this question depends on whether Tom Hayden
had “'control over" his wife's funds prior to the ccocmmencement of
his campaign on June 1, 1975, It appears that he did have such
controi. California is a2 community property state. This means
that in the absence of any agreement between Tom Hayder and his
wife to the contrary, all of their earnings during the marriage
are community vroperty. Fach spouse has a one-half ownership
interest in all the community property.
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Beyond this question of ownership, however, is the question
of control, Prior to January 1, 197Z, absent agreement to the
contrary between the spouses, the husband had management and con-
trol over all the community property with the exception of a wife's
earnings kept separate, However, since January 1, 1975, either the
husband or the wife is empowered to exercise complete management
and control over all the community property, with the exception of
certain actions affecting real property. Cal, Civ, Code § 5127.
The only legal restriction on exercise of this management and
control is the obligation (as yet undefined by the courts) that
each spouse act in "good faith with respect to the other." Cal.
Civ. Code § 5125(e). Although, for example, a spouse may put his
or her earnings in a bank account in his or her own name, that
account still is available to satisfy the obligations of the other
spouse. VWithdrawals from the account still may be made only by
the spouse in whose name is was taken out., But creditors of either
spouse may reach it to satisfy debts.

It follows that before the time Tom Hayden became a candidate
for United States Senate, he had "control over" his wife's income
and assets acouired after marriage in the absence of agreement to
the contrary between them, He may not have had "access to'" bank
asecountc in her name enly, in the sense that he could not make with-
drawals. But his creditors could still reach those accounts to
satisfy Tom Hayden's debts.

I therefore conclude that Tom Hayden may spend up to $35,000
from his wife's funds in any one year of the campaign and still be

- dn conformity with the Federal Election Campaign Act of 1971, as

amended in 1974,

1. Interestingly, references to this portion of the bill in Con-
gressional debates on the Conference Report fail to mention
the requirement of prior control of the immediate family
member's funds, A typical description of § 608(a)(1l) is
Representative Hays' statement that "Candidates are limited
to expenditures from their personal funds or the personal
funds of their immediate families as follows: . . , Senatorial
candidates, $35,000 for an entire campaign.”" 120 Cong. Rec,

H 10326 (Oct. 10, 1974). The requirement of prior~—Comtror may
lave been designed to progent marriages of financial convenience
at the time a candidate decides to run for office.

CEG:1J
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April 21, 1976

T ., ~——

MEMORANDUM
TO: Bill Zimmerman’
FROM: Carole E. Goldberg GE#
‘"~ RE: Limits on Tom Hayden's Expenditures of his Wife's Funds
™~

~r In my previous memorandum to you, I considered whether under
" the Federal Election Campaign Reform Act, Tom Hayden's wife was
~ limited to contributions of $1,000. I concluded that she was not
80 limited in view of §608(a) of the Act authorizing senatorial
" candidates to spend up to $35,000 from their personal funds or the
~personal funds of their immediate family members if they had had
- control over those funds prior to commencement of their campaign,
~Buckley v. Valeo, 96 S, Ct, 612, 650 n, 57 (i976). VWhat I failed
to advise you about is the significance of the Supreme Court's
<“decision in Buckley v. Valeo, 96 S. Ct., 612, 651 n, 59 (1976)
invalidating the $35.000 spending limit on First Amendment grounds,
Cwhile apparently upholding the $1,000 contribution limit as applied
to family members., The unsettled question is whether the Supreme
Court also invalidated limitations on the candidate's expenditure
rof funds of members of his immediate family, when the candidate had
control over those funds prior to commencement of the campaign.

The Supreme Court's opinion is quite muddled on the issue;
but I conclude that the Supreme Court did not intend to leave
undisturbed tae $35,000 limit on expenditures of family members!'
funds over which the candidate had prior control, while striking
down all limits on expenditures of the candidate's own personal
funds, My conclusion is based on the reasoning of the Court as
well as the anomalous result that would follow from any other
interpretation of the Court's language.

The Court's reasons for upholding the $1,000 contribution
1imit as applied to family members while invalidating the candidate
expenditure limits were two., First, the Court said "we cannot say
that the danger [of improper influence on the candidate] is suffi-
ciently reduced [when the contribution is from an immediate family
member | to bar Congress from subjecting family members to the same
iimitations as nonramily contributors.'" Buckley v. Valeo, 96 S, Ct,
612, 651 n., 59 (1976). Second, the Court found that '"the First
Amendment simply cannot tolerate'" "a legislative restriction on the
candidate's ability to fund his own communication with the voters."
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By implication, the Supreme Court found tolerable limits on a
family member's ability to finance a candidate's communication with
the voters, .

Neither of these reasons for distinguishing family member

- contributions from a candidate's expenditures of his personal funds
applies to family members' funds over which the candidate had con-
trol prior to becoming a candidate. There is no threat of corrup-
tion when the candidate spends funds over which he previously had
control. Nothing is given to him that he did not already have, so
nothing can be demanded in return. Furthermore, if the candidate
has control over a family member's funds prior to his campaign, he
is prevented by spending limits from engaging in communicating with
the voters which he otherwise would be free to engage in, Accord-
ingly, the limit, if applicable, would be as '"intolerable'" under
the First Amendment as limits on expenditure of his own personal
funds, It follecws that although the Supreme Court's opinion refers
to the unconstitutionality of the limits on the candidate's expendi-
ture of *his own personal funds,'" and later more generally to the
invalidity of "restrictions on a candidate's personal expendituies,"
it is invalidating as well the limits on expenditures of family
funds over which the candidate previously had control.

I rcagch this e¢orclusion as well bv considering the anomalous
result that would follow from any other analysis of the Act. Three
different characterizations of the Supreme Court's decision with
‘respect to family funds are possible. First, the Court could have
subjected all immediate family funds to the $1,000 contribution
1imit., However, as the Court acknowledges, this clearly was not
Congress's intent with resvect to family furds over which the
candidate had prior control. Second, the Court could have left all
family contributions subject to the $1,000 limit with the exception
of family funds over which the candidate had prior control, while
continuing to apvply the higher limit (in Tom Hayder's case, $35,000)
to the expenditures of the controlled funds and striking down
altogether the limits on candidates' expenditures of their own
personal funds. This interpretation is more consistent with Con-
gressional intent to treat family contributions differently when
the funds previously were controlled by the candidate., However,
it does violence to the Congressional intent to treat as the same
candidate expenditures of own funds and expenditures of family
menber funds previously controlled by the candidate. The third
alternative, and the one that makes most sense in light of the
Supreme Court's reasoning, is to treat what the Court did as
invalidating the limits in §608(a) as applied both to candidate's
own funds and contrclled family funds., Since, as I indicated in ny
previous memo, Tom Hayden did have such control over his spouse's
funds prior to his becoming a candidate, there should be no
linitation on his expenditure of those funds.

CEG:1]
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Complainant's Name: Nelson C. Rising, Chairman for John V. Tunney

Jane Fonda and Tom Hayden for U.S Senate Conmittee
Respondent's Name: (identified as Committee to Elect Tom Hayden in_complaint)

Relevant Statute: 2 U.S.C. §441(a) (1) (A) and 44la(f), 434(b) (2) & 437q(a)(6)@5)-

Internal Reports Checked: Tom Hayden for U.S. Senate

~Federal Agencies Checked:

™~
SUMMARY OF ALLEGATION

-~

» .

~ (1) That 376,000 in loans were made by respondent Fonda to and received by respondent Hayden

* (LywnlttﬁL
‘ 2 B + S240,000 in additional loang were made ki roencndsnt Fopda toaetbhar
-

with candidate Hayden. to respondent Hayden Camittee.

(3) Failure by respondent committee to disclose and report the full identifv of

individuals from whom contributions in excess of $100 were received.

™~ PRELIMINARY LEGAL ANALYSIS

(1) 2pril 10 Report shows loans made and outstanding of $76,000 from respondent Fonda

to the Committee ($50,000 of which was received after Buckley v. Valeo) (Schedule C,1. 2)

(2) () Pre—election report has separate entries of $50,000, $10,000 and $180,000 as both

contributions and loans from tlayden and Fonda together.

(B) Pre-election report lists previous loans of $76,000 as still outstanding but

nov from and due to Fonda and layvden, not merely Fonda. (See continuation sheet)

RECOMMENDATION

‘LQdVQ file open with respect to allegmlmJ 1 and 2, send attac gd ]etters

pDate of sext Commission Reviow:
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PRELIMINARY LEGAL ANALYSIS (Cont'd.)

(2) (C) Pre-election report has $15,000 loan entry received in
3/5/76 from Hayden and Fonda.
(D) Special report of June 1, 1976 by telegram appears to indicate

that a $50,000 loan was received by respondent Hayden Committee

fran Fonda and Hayden on 5/25/76.

(3) No evidence is submitted or cited in support of this allegation.

~e
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1325 K SIRLET N.W.
WASHINGTON.D.C. 20463 June 9, 1976

Mr. Nelson C. Rising

Chairman

Citizens for John V. Tunney
2265 Westwood Boulevard

Los Angeles, California 90064

Dear Mr. Rising:

This letter is to acknowledge receipt of your complaint
dated June 3, 1976, alleging violations of the Federal
Election Campaign Act of 1971, as amended, by Ms. Jane Fonda
of Santa Monica, California, and the Tom Hayden for U. S.
Senate Committee.

The Commission has opened a preliminary inquiry into
your allegations. A copy of your complaint has been
forwarded to the respondents and they have been asked to
submit any materials they deem relevant. If you have any
other evidence regarding this matter, please submit it
within five days.

The attorney assigned is Andrew Athy. Please do not
hesitate to write or call if you have any questions.

(Telephone 202-382-6646.) FEDERAL ELECTION COMMISSION

sincerely yours, OFFIGIAL FILE COPY

OFFICE U GENERAL COUNSEL

John G. Murphy, Jr.
General Counsel




FEDERAL ELECTION COMMISSION

1325 K SIREET NW.
WASHING TON.D.C 20463 June 9, 1976

Mr. Bill Zimmerman, Treasurer
Tom Hayden for U. S. Senate
204 Santa Monica Boulevard
Santa Monica, California 90401

Dear Mr. Zimmerman:

This letter is to notify you that the Federal Election
Commission has received a complaint against you which we
have numbered MUR 149. A copy of the complaint is enclosed.
The Commission is forwarding this information to apprise
that these matters have been raised; it has made no final
determination that the allegations made set forth any
vioclaticn of the Federal Election Campaign Act of 1971,
as amended.

The Commission is presently conducting a preliminary
inguiry into this matter to determine what action, if any,
it should take. Under the Act, the Commission must consider
such matters expeditiously, accordingly, please submit
within ten days any factual or legal materials which you
believe are relevant to the Commission's analysis of the
matters alleged to violate the Act.

You will be sent copies of summaries of all
correspondence received by the Commission from the
complainant concerning this matter. If you have any
questions please do not hesitate to contact us. The
attorney assigned to this case is Andrew Athy (telephone
202-382-6646) .

Sincerely yours, FEDERAL ELECTION COMMISSION
OFF:ZAL FILE COPY
OFbiue ur GENERAL w.uiiSEL

John G. Murphy, Jr.
General Counsel
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Ms. Jane Fonda
152 Wadsworth

Santa Monica, California 90405

Dear Ms. Fonda:

FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463 June 9, 197¢

FEDERAL ELECTION COMMISSION

OFFICIAL FILE COPY

OFFICE OF GENERAL COUNSEL

This letter is to notify you that the Federal Election
Commission has received a complaint against you which we
have numbered MUR 149. A copy of the complaint is enclosed.
The Commission is forwarding this information to apprise you
that these matters have been raised; it has made no final
determination that the allegations made set forth any
violation of the Federal Election Campaign Act of 1971,

as amended.

The Commission is presently conducting a preliminary
inguiry into this matter to determine what action, if any,

it should take.

Under the Act, the Commission must consider

such matters expeditiously, accordingly, please submit
within ten days any factual or legal materials which you
believe are relevant to the Commission's analysis of the
matters alleged to violate the Act.

You will be sent copies of summaries of all
correspondence received by the Commission from the
complainant concerning this matter. If you have any
questions please do not hesitate to contact us. The
attorney assigned to this case is Andrew Athy (telephone

202-382-6646) .

Ll d

Sincerely yours,

John G. Murphy, Jr.
General Counsel
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2265 Westwood Boulevard
Suite 200
Los Angeles, California 90064
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June 3, 1976

Honorable Vernon W. Tnhomson
Chairman

cher:al ‘Election Commission FEDERAL ELECTION COMMISSION
e 06 OFFICIAL FILE COPY

OFFICE OF GEWERAL COUNSEL

Dear Mr. Chairman:

It is my belief that Ms. Jane Fonda and the
Committee to Elect Tom Hayden have committed violations
of the Federal Election Campaign Act, as amended (herein-
after cited as the "act") and that such violations are
continuing. Accordingly, I am filing this written,
signed, sworn and notarized complaint, pursuant to the
provisions of Section 109 of the Federal Election
Campaign Act Amendments of 1976 (Pub. L. No. 94-283),
codified at 2 U.S.C. §437g, and am requesting that the
Commission initiate an investigation and compliance
procedure.

" These violations are as follows:

1. §$76,000.00 in loans from Jane Fonda as
of April 10, 1976 in violation of the $1,000.00
limit provided in Section 320(a) (1) (A) of the Act
(2 U.S.C. §439c (a) (1) (A)).

2. $240,000.00 in loans from Jane Fonda
(allegedly with Tom Hayden) within the last month
in violation of the same section of the Act.

3. Failure to disclose and revort the full
identity and address of numerous contributors of
$100.00 or more in violation of Section 302 (a) (2)
of the Act. (2 U.S.C. §434(b) (2)).

4. Consistent, repeated and continuing violation
of the reporting requirements of Section 302(c) (2),
evidencing knowing and willful intent to cvade the Act
and requiring the 200% ponalty provided in Section
313(2) (6) (A) of the Act. (2 U.S.C. §437g(a) (6) (A).
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In view of the accelerating number of violations
and the massive and continuing amounts of funds being
loaned by Jane Fonda in the final days of the campaign,
it is imperative that the Commission institute immediate
enforcement proceedings against the above violations.

The failure by Mr. Hayden and M:s. Fonda to make
public a personal financial statement obscures the true
source of the funds in question and is further reason why
the investigation must go forward as quickly as possible.

The reports filed by the Committee to Elect
Tom Hayden on January 31, 1976, April 10, 1976, and May
27, 1976, all disclose massive and continuing contributions
to the Hayden campaign by Ms.Jane Fonda, the candidate's
wife. Because the Act prohibits the candidate's wife,
or any other person, from contributing, or the principal
campaign committee from accepting, more than $1,000.00
to a candidate for Federal office with respect to any one

oo e L R R ™
OFFICIAL FILE COPY

O¢FICE OF GENERAL CGUKSEL

No person shall make contributions---

The Act provides:

(A) to any candidate and his authorized
political committees with respect to any election
for Federal office which, in the aggregate, exceed
$1,000; . . .

2 U.S.C. -§439c(a) (1) (A).

As originally enacted by the Congress, the
Federal Election Campaign Act Amendments of 1974 further
provided:

No candidate may make expenditures from
his personal funds, or the personal funds of
his immediate family, in connection with his
campaigns during any calendar vear for nomina-
tion for election, or for election, to Federal
office in excess of, in the aggregate---

. « +(B) $35,000, in the case of a candidate for
the office of Senator. . . .

18 U.S.C. §608(a) (1)

The Suprcine Court invalidated the restrictions
on expenditures by the candidate from his own funds, but
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expressly stated that contributions by members of his immédiate
family are still subject to the $1,000.00 limit.

Formerly, 18 U.S.C. §608(a) (1) was interpreted
by the Commission and the United States Court of Appeals
for the District of Columbia Circuit as meaning that all
members of the candidate's family, as defined by the Act,
could contribute amounts in excess of the standard
$1,000.00 limitation, so long as such amounts did not
exceed $35,000.00 in the case of a Scnate candidate.

See Buckley v. Valec, 519 F.2d4 821, 854 (D.C. Cir. 1975);
FEC Advisory Opinion 1975-65, 40 Fedcral Register 58393
(Dec. 16, 1975) (FEC Notice 1975-90).

However, the decision of the Supreme Court in
Buckley v. Valeo substantially revised the law in this
arca. First, the Court invalidated the limitation on
personal expenditures by candidates on their own behalf.
(46 L.Ed. 2d at 708). Second, the Court in a footnote
disapproved of the intecrpretation given 18 U.S.C. §608(a)
by the Court of Appeals and the Commission. The Court
noted:

The Court of Appeals treated §608(a) as
relaxing the $1,000 per candidate contribution
limitation imposed by §608(b) (1) so as to
permit any member of the candidate's immediate
family. . . to contribute up to the $25,000
overall contribution ceiling to the candidate.
‘See 519 F.2d, at 854. The Commission has
recently adopted a similar interpretation of
the provision. See Federal Election Comm'n,
Advisory Opinion 1975-65 (Dec. 5, 1975).
However, both the Court of Appeals and the
Commission apparcntly overlooked the Conference
report accompanying the final version of the
Act which expressly provides for a contrary
interpretation of §608(a):

"It is the intent of the conferees that
members of the immediate family of any candidate
shall be subject to the contribution limitations
established by this legislation. If a candidate
for office of Senator, for example, already is in
a position to exercise control over funds of a
member of his immediate family before he becomas
a candidate, thon he could draw upon these funds
up to the limit of $35,000. 1f, however, the
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candidate did not have access to or control over
such funds at the time he became a candidate, the
immediate family member would not be permitted to
grant access or control to the candidate in amounts
up to $35,000, if the immediate family member
intends that such amounts are to be used in

the campaign of the candidate. 'The immediate
family member would be permitted merely to make
contributions to the candidate in amounts no
greater than $1,000 for each election involved."
S. Rep. No. 93-1237, p. 58 (1974).

Buckley v. Valeo, 423 U.S. , 96 S.Ct. 612, 46 L.Ed. 2d
659, 706 n.57 (1976). See also 46 L.Ed. 24 at 707 n. 59.

In order to spend funds in excess of the $1,000.00
limit the candidate must prove that they were in fact his own
funds, that is, that he had access to or control over the
funds on the date he announced his candidacy.

Tom Hayden formally declared his candidacy for
the Democratic nomination as United States Senator on or
about June 2, 1975. It is my belief that on June 2, 1975,
Tom Hayden did not have access to or control over the funds
which have subsequently been contributed by his wife, Jane
Fonda, and reported as unsecured loans to the Committee
to Elect Tom Hayden. On that basis, such funds were not
personal funds of the candidate and therefore the loan of
such funds constitute a flagrant and continuing violation
of the $1,000.00 limit by Ms. Fonda in contributing
$331,000.00 to the Hayden campaign.

77947@ 1) 249 ;

In its most recent report, the Committee to
Elect Tom Hayden attempts to evade the limit by reporting
outstanding loans of $240,000.00 from Jane Fonda and Tom
Hayden. This change is purely cosmetic, however, and has
no effect whatever on the legality of the contributions
made to date. The relevant inquiry is whether the candidate
had access to or control over the funds subsequently contri-
buted to his campaign on the date he announced his candidacy
for federal office. 1In this connection, the former requirec-
ment under the Act (18 U.S.C. §608(a) (3)) that all loans by
a candidate or members of his immediate family be evidenced
. by a written instrument fully disclosing the terms and condi-
tions of such lcan, should provide a useful tool for investi-
gating the truce ownership of the funds in question.
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Finally, in its May 27, 1976 reporl, the Hayden
Committee disclosed numerous contributions in cxcess of
$100.00 for which the required identifying information
is not provided in violation of 2 U.S.C. §434(b)(2). The
occupations and principal places of business of a substantial
number of the contributors are not discloseced, in direct
violation of the Act. Furthermore, this failure to disclose
required information has been consistent and repeated through-
out all of the reports filed to date by the Committee to
Elect Tom Hayden; both the 1975 year-end report filed January
31, 1976, and the first 1976 qguarterly report, filed April
10, 1976, and later amended exhibit the same fundamental
defect.

The massive infusion of huge amounts of cash
by one person in the final days of the Hayden campaign
and persistent refusals to make full disclosure of con-
tributors constitute precisely the sort of abuse which
the Federal Election Canpaign Act and Amendments were
intended and designed to prohibit. I believe that the
making and accepting of these huge contributions consti-
tute clear violations of the Act. 1In addition, as indicated
at the outset, the continuing and accelerating number of
violations negate any claim of inadvertent error and
require immediate action.

I declare under penalty of perjury that the
foregoing is true and correct.

Respethully submltted
:" \\ :: (\

Velgoh/C RlSlno
Chairman \ ]
Citizens for Senator John V. Tunney

.\‘

Subscribed and sworn to

before me June 3, 1976 -,fff\\ Gl enAL :
AR Ly ohven
| .. RN FEREEEE BN
(/W‘_C\‘;ﬂ) L/-/),-(/L{A,) \\ o . 1
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Suite 200
Los Angeles, California 90064

June 3, 1976
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Honorable Vernon W. Thomson

Chairman
Federal Election Commission FEDERAL ELECTION COMMISSION

Washington, D. C. 30463 GFFICIAL FILE COPY

OFFICE OF GENERAL COUNSEL

Dear Mr. Chairman:

It is my belief that Ms. Jane Fonda and the
Committee to Elect Tom Hayden have committed violations
of the Federal Election Campaign Act, as amended (herein-
after cited as the "act") and that such wviolations are
continuing. Accordingly, I am filing this written,
signed, sworn and notarized complaint, pursuant to the
provisions of Section 109 of the Federal Election
Campaign Act Amendments of 1976 (Pub. L. No. 94-283),
codified at 2 U.S.C. §437g, and am requesting that the
Commission initiate an investigation and compliance
procedure.

These violations are as follows:

1. $76,000.00 in loans from Jane Fonda as
of April 10, 1976 in violation of the $1,000.00
limit provided in Section 320(a) (1) (A) of the Act
(2 U.S.C. §439c(a) (1) (A)).

2. $240,000.00 in loans from Jane Fonda
(allegedly with Tom Hayden) within the last month
in violation of the same section of the Act.

3. Failure to disclose and report the full
identity and address of numerous contributors of
$100.00 or more in violation of Section 302 (a) (2)
of the Act. (2 U.S.C. §434(b) (2)).

4. Consistent, repeated and continuing violation
of the reporting requirements of Section 302(c) (2),
evidencing knowing and willful intent to evade the Act
and requiring the 200% penalty provided in Section
313(a) (6) (A) of the Act. (2 U.S.C. §437g(a) (6) (A).
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In view of the accelerating number of violations
and the massive and continuing amounts of funds being
loaned by Jane Fonda in the final days of the campaign,
it is imperative that the Commission institute immediate
enforcement proceedings against the above violations.

The failure by Mr. Hayden and Ms. Fonda to make
public a personal financial statement obscures the true
source of the funds in question and is further reason why
the investigation must go forward as quickly as possible.

The reports filed by the Committee to Elect
Tom Hayden on January 31, 1976, April 10, 1976, and May
27, 1976, all disclose massive and continuing contributions
to the Hayden campaign by Ms.Jane Fonda, the candidate's
wife. Because the Act prohibits the candidate's wife,
or any other person, from contributing, or the principal
campaign committee from accepting, more than $1,000.00
to a candidate for Federal office with respect to any one
election, I believe that a flagrant and serious violation
has been committed and is continuing.

The Act provides:
No person shall make contributions---

(A) to any candidate and his authorized
political committees with respect to any election
for Federal office which, in the aggregate, exceed
$1,000;

2 U.S.C. §439c(a) (1) (A).

As originally enacted by the Congress, the
Federal Election Campaign Act Amendments of 1974 further
provided:

No candidate may make expenditures from
his personal funds, or the personal funds of
his immediate family, in connection with his
campaigns during any calendar year for nomina-
tion for election, or for election, to Federal
office in excess of, in the aggregate---

. .{(B) $35,000, in the case of a candidate for
the office of Senator. .

18 U.S.C. §608(a) (1).

The Supreme Court invalidated the restrictions
on expenditures by the candidate from his own funds, but

ERAL COUNSEL
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expressly stated that contributions by members of his immediate
family are still subject to the $1,000.00 limit.

Formerly, 18 U.S.C. §608(a) (1) was interpreted
by the Commission and the United States Court of Appeals
for the District of Columbia Circuit as meaning that all
members of the candidate's family, as defined by the Act,
could contribute amounts in excess of the standard
$1,000.00 limitation, so long as such amounts did not
exceed $35,000.00 in the case of a Senate candidate.

See Buckley v. Valeo, 519 F.2d 821, 854 (D.C. Cir. 1975);:
FEC Advisory Opinion 1975-65, 40 Federal Register 58393
(Dec. 16, 1975) (FEC Notice 1975-90).

However, the decision of the Supreme Court in
Buckley v. Valeo substantially revised the law in this
area. First, the Court invalidated the limitation on
personal expenditures by candidates on their own behalf.

(46 L.Ed. 2d at 708). Second, the Court in a footnote
disapproved of the interpretation given 18 U.S.C. §608(a)
by the Court of Appeals and the Commission. The Court
noted:

The Court of Appeals treated §608(a) as
relaxingthe $1,000 per candidate contribution
limitation imposed by §608 (b) (1) so as to
permit any member of the candidate's immediate
family. . . to contribute up to the $25,000
overall contribution ceiling to the candidate.
See 519 F.2d, at 854. The Commission has
recently adopted a similar interpretation of
the provision. See Federal Electicon Comm'n,
Advisory Opinion 1975-65 (Dec. 5, 1975).
However, both the Court of Appeals and the
Commission apparently overlooked the Conference
report accompanying the final version of the
Act which expressly provides for a contrary
interpretation of §608(a):

"It is the intent of the conferees that
members of the immediate family of any candidate
shall be subject to the contribution limitations
established by this legislation. If a candidate
for office of Senator, for example, already is in
a position to exercise control over funds of a
member of his immediate family before he becomes
a candidate, then he could draw upon these funds
up to the limit of $35,000. 1If, however, the
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candidate did not have access to or control over
such funds at the time he became a candidate, the
immediate family member would not be permitted to
grant access or control to the candidate in amounts
up to $35,000, if the immediate family member
intends that such amounts are to be used in

the campaign of the candidate. The immediate
family member would be permitted merely to make
contributions to the candidate in amounts no
greater than $1,000 for each election involved."
S. Rep. No. 93-1237, p. 58 (1974).

Buckley v. Valeo, 423 U.S. , 96 S.Ct. 612, 46 L.E4d. 24
659, 706 n.57 (1976). See also 46 L.Ed. 2d at 707 n. 59.

In order to spend funds in excess of the $1,000.00
limit the candidate must prove that they were in fact his own
funds, that is, that he had access to or control over the
funds on the date he announced his candidacy.

Tom Hayden formally declared his candidacy for
the Democratic nomination as United States Senator on or
about June 2, 1975. It is my belief that on June 2, 1975,
Tom Hayden did not have access to or control over the funds
which have subsequently been contributed by his wife, Jane
Fonda, and reported as unsecured loans to the Committee
to Elect Tom Hayden. On that basis, such funds were not
personal funds of the candidate and therefore the loan of
such funds constitute a flagrant and continuing violation
of the $1,000.00 limit by Ms. Fonda in contributing
$331,000.00 to the Hayden campaign.

In its most recent report, the Committee to
Elect Tom Hayden attempts to evade the limit by reporting
outstanding loans of $240,000.00 from Jane Fonda and Tom
Hayden. This change is purely cosmetic, however, and has
no effect whatever on the legality of the contributions
made to date. The relevant inquiry is whether the candidate
had access to or control over the funds subsequently contri-
buted to his campaign on the date he announced his candidacy
for federal office. 1In this connection, the former require-
ment under the Act (18 U.S.C. §608(a) (3)) that all loans by
a candidate or members of his immediate family be evidenced
by a written instrument fully disclosing the terms and condi-
tions of such loan, should provide a useful tool for investi-
gating the true ownership of the funds in question.
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Finally, in its May 27, 1976 report, the Hayden
Committee disclosed numerous contributions in excess of
$100.00 for which the required identifying information
is not provided in violation of 2 U.S.C. §434(b) (2). The
occupations and principal places of business of a substantial
number of the contributors are not disclosed, in direct
violation of the Act. Furthermore, this failure to disclose
required information has been consistent and repeated through-
out all of the reports filed to date by the Committee to
Elect Tom Hayden; both the 1975 year-end report filed January
31, 1976, and the first 1976 quarterly report, filed April
10, 1976, and later amended exhibit the same fundamental
defect.

The massive infusion of huge amounts of cash
by one person in the final days of the Hayden campaign
and persistent refusals to make full disclosure of con-
tributors constitute precisely the sort of abuse which
the Federal Election Campaign Act and Amendments were
intended and designed to prohibit. I believe that the
making and accepting of these huge contributions consti-
tute clear violations of the Act. In addition, as indicated
at the outset, the continuing and accelerating number of
violations negate any claim of inadvertent error and
require immediate action.

I declare under venalty of perjury that the
foregoing is true and correct.

Resgectfully submitted,

"r" ‘1\ \
Nelsdh Q. -Rising
Chairman \
Citizens for Senator John V. Tunney

1

<

Subscribed and sworn to - )
before me June 3, 1976 L5 R

Cﬁi¢n412§ﬁ F/Gz44¢;1 \

Notary Public B R S TP ST
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amhadnlae Of bank statements and checks

_draw., from Jane Founda's Santa Monica bank account which

were submitied tc_illustrate the community property

arrangement of Ms. Fonda and Mr..Hayden. See a:tagﬁgd letter.

The above-described material was removed from this
file pursuant to the following exemption providea in the
Freedom of Information Act, 5 U.S.C. Section 552(b):

(1) Classified Information X (6) Persnnal rrivacy

(2) Internal rules and (7) Investigatory
practices files

(3) Exempted by other (8) Ba:king
statute Informatio.

(4) Trade secrets and (97 wWzll Information
commercial or {geographic or
financial informaticn geophysical.}

(5) Internal Documents

Signed Zg % fé//fn/

date Septembe472l 1977

FEC 9-21-77




