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FEDERAL ELECTION COMMISSION
WASHIGTON. DC 2-'146

October 25, 1982

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468(82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. § 437g(a)(8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a

__ complaint pursuant to the requirements set forth in 2 U.S.C.
§ 437g(a)(1) and 11 C.F.R. S 111.4.

Sincerely,
ell

r., Charles N. Steele
General unsel ,

BY: Kenneth A. Gross /
Associate General Counsel

Enclosure

Expedited First General Counsel's Report



FEDERAL ELECTION COMMISSION J>"'
1325 K Street, N.W.

Washington, DC 20463

OCT 10:
MUR # 1468(82)
Date Complaint Received

By OGC 9/13/82
Date of Notification

To Respondent 9/16/82
Staff Member Mims

EXPEDITED FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT'S NAME: ALWIN E. HOPFMANN

RESPONDENTS' NAMES: SENATOR EDWARD M. KENNEDY AND THE COMMITTEE
TO RE-ELECT SENATOR KENNEDY

INTERNAL REPORTS CHECKED: NONE

FEDERAL AGENCIES CHECKED: NONE

SUMMARY OF ALLEGATIONS

On September 13, 1982, Alwin Hopfmann filed a complaint

alleging numerous violations by the respondents. Complainant's

principle assertion is that the Massachusetts state Democratic

Party's convention held during May 21-22, 1982, for the purpose

of "endorsing candidates" should have been treated as the primary

election. Complainant argues that the Charter of the Democratic

Party of Massachusetts which provides for the endorsement of a

candidate who receives more than fifteen percent of the vote of

the convention delegates 1/ establishes a de facto nominating

1/ Charter of the Democratic Party of the Commonwealth of
M..assachusetts, Article Six, Section III (adopted April 11, 1981).
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process which concludes whenever only one candidate emerges from

the convention with at least fifteen percent of the vote. Under

Massachusetts law, no candidate for a primary election will be

placed upon the ballot who does not comply with the fifteen

percent rule of the party. 2/ In this instance, only Senator

Kennedy emerged from the convention with at least fifteen percent

of the delegate votes for the Democratic Party's endorsement for

Senate. Complainant rationalizes that since no other candidates

were allowed to be placed on the ballot, the action taken by the

Party's convention delegates amounted to more than a mere

endorsement of Senator Kennedy's candidacy and was, in fact, a

nomination.

If, as complainant urges, the convention completed the

nomination process, Senator Kennedy's committee violated numerous

reporting requirements 3/ as well as the contribution

limitations. 4/

2/ Mass. Gen. Laws Ann., ch. 53, S 44 (West 1975).

3/ 2 U.S.C. §§ 434(a) (2)(A)(i), 434(a)(6) (A) and 434(b).

4/ This allegation is based upon the presumption that if the
primary election occurred with the vote of the convention
delegates on May 22, 1982, rather than on September 14, 1982,
then all contributionsreceived subsequent to May 22, 1982, would
count against the general election limitations to the extent that
they were not designated to retire primary campaign debts.
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FACTUAL AND LEGAL ANALYSIS

Article 6, Section III of the Charter of the Democratic

Party of Massachusetts which is entitled "Endorsing Candidates"

provides:

There shall be a State convention in even-numbered years
for the purpose of endorsing candidates for statewide
offices in those years in which such office is to be
filled. Endorsements for statewide office of enrolled
Democrats nominated by the Convention shall be by
majority vote of the delegates present and voting, with
the proviso that any nominee who receives at least 15
percent of the Convention vote on any ballot for a
particular vote may challenge the Convention endorsement
in the State Primary Election.

Chapter 53, Section 44 of the

provides, in pertinent part, that

for nomination at state primaries

On April 5, 1982, Massachusetts Gc

Massachusetts House Bill No. 5852

nave added an additional sentence

Chapter 53, Section 44, supra, sta

party charter, rule or by-law, any

nomination papers pursuant to this

for nomination at the state primar

this Bill would have been to allo,

those who had received at least 1E

vote, to challenge the convention'

Massachusetts General Laws

"[t]he nomination of candidates

shall be by nomination papers."

)vernor King had before him

which, if approved by him would

following the first sentence of

ting "[n]otwithstanding any

candidate submitting

chapter shall be a candidate

y." Clearly, the effect of

candidates, in addition to

percent of the convention

s endcrsement on the primary

election ballot. Due to constitutional questions perceived by

the Governor in the effect of the proposed legislation, he
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requested, and received, an Advisory Opinion from the Supreme

Judicial Court of Massachusetts. Opinion of the Justices,

385 Mass. 1201 (1982).

Two question were put before the court:

1. Does the fifteen percent rule in the Democratic

Charter supersede the current provisions of the General

Law, Chapter 53, Section 44, or can a candidate be placed

on the Democratic State Primary Ballot by nomination

papers without having received fifteen percent of the

vote at the party convention?

tR 2. Would enactment of H. 5852 allow a candidate to be

placed on the Democratic State Primary Ballot by

nomination papers without having received fifteen percent

of the vote at the party convention?

The court declined to render an opinion to question one due to

the lack of a "solemn occasion authorizing [the court] to answer"

(the standard utilized by the Massachusetts Court for rendering

Advisory Opinions).

As to the second question, the Court concluded that "[i]f

House No. 5852 were approved, G.L. c. 53, § 44, as thereby

amended, would abridge the constitutional rights of the

Democratic Party and its members to associate by allowing

candidates to be placed on the state primary ballot in

contravention of the party's charter." Governor King declined to

sign the Bill after having received this opinion.
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Complainant asserts, then, that the Democratic Party's

Charter is given the full effect of state law, and because no

other candidate at the convention received at least fifteen

percent of the convention vote for the endorsement for the

party's nomination for the U.S. Senate seat, the nomination

effectively occurred with that vote by the convention delegates.

Complainant has attempted to draw a parallel between the

situation in Massachusetts and that in Connecticut. In that

regard, he points to the analysis set forth in Advisory Opinion

N 1976-58.

There, the party had adopted a twenty percent rule for

convention voting. The state's statute provided that whenever

only one candidate received at least twenty percent of the

convention vote "no primary shall be held by such party for such

office and the party-endorsed candidate for such office shall be

deemed [emphasis added] to have been lawfully chosen as the

nominee of such party for such office." Massachusetts, on the

other hand, is not so restrictive. The primary election contest

in assachusetts does not in any circumstances terminate with the

vote of the party's convention delegates. Massachusetts still

holds a primary election. Certification that a candidate is his

or her party's nominee must await the results of the primary

contest. The contest is not a hollow procedure because the

,Massachusetts General Laws provide for write-in campaigns. 5/

In the present case, therefore, although Senator Kennedy was the

5/ "A person whose name is not printed on a state primary ballot
as a candidate for an office, but who receives sufficient votes
to nominate him therefore" and who accepts the nomination shall
be placed on the ballot for the ensuing election. Mass. Gen. Laws
Ann., ch. 53, S 3 (West 1975).
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only Senate candidate to emerge from the convention with at least

fifteen percent of the vote, he still was not the Democratic

Party's nominee. The powers provided the convention by the

Democratic Charter do not include the power to nominate-

candidates; it may merely endorse a candidate. Until the voters

spoke at the polls in September, there was no Democratic Party

nominee for the United States Senate from Massachusetts. There

was, until the balloting was completed, a possibility that a

CWI write-in campaign could be mounted to effectively challenge the

action of the convention which endorsed Senator Kennedy. 6/

Because the convention is merely a "winnowing-out" process and

does not under any circumstances result in the nomination of a

candidate until after the primary electionr is held, the

convention should not be considered as an election for purposes

of the Federal Election Campaign Act of 1971, as amended. 7/

6/ The United States Supreme Court has recognized the interests
of the state in limiting the number of persons on the ballot in
order to avoid voter confusion, American Party of Texas v.
White, 415 U.S. 767(1974), and the associational rights of a
political party to determine who will appear on a general
election ballot as the candidate of that party, Democratic Party
of U.S. v. Wisconsin, 450 U.S. 107(1978). Although the
Massachusetts Democratic Party has not chosen to nominate a
candidate at the convention, it has chosen to reduce the number
of candidates who may appear as having its endorsement in the
primary election. The state's acquiesence in this process would
appear to further the interests of the state as well as the
associational rights of the party.

7/ Indeed, in AC 1978-79, the Commission considered the effect of
Louisiana's statute which provided for the termination of the
general election process where a candidate, in an open primary
contest, received a majority of the vote in the primary. Because
the state did not certify that candidate as the winner of the
general election until after the scheduled date of the general
election, the Commission concluded that the candidate could,
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Accordingly, the General Counsel recommends that the Commission

determine that there is no reason to believe that Senator Edward

M. Kennedy or the Committee to Re-Elect Senator Kennedy violated

2 U.S.C. SS 434 (a) (2) (A) (i) 434 (a) (6) (A), 434 (b) or 441a (f).

7/ (cont'd.)
although unopposed, still qualify for separate contribution!i>itations. In addition, the Commission has previously noted
that the question of whether a party convention is an "election"
with "authority to nominate a candidate" turns on an analysis of
state law regarding the power and role of such a convention in
the nomination of candidates for Federal office. See also
Advisory Opinion 1976-58 (Connecticut statute providing that no
primary shall be held when only one candidate receives at least
twenty percent of the vote; "the 'endorsed candidate'...shall be
deemed to have been lawfully chosen as the nominee of such party
for such office."); AO 1978-25 (Colorado and Minnestota's
political conventions are not elections since they "do not have
authority under state law to nominate candidates..."); and AO
1978-30 (Utah's party primary convention was held to be an
election due to a statutory provision which stated that whenever
one candidate receives at least seventy percent of the votes cast
"he shall become the party's candidate in the next general
election without the necessity of running in the primary
election.")
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Recommendation - MUR 1468(82)

1. Find no reason to believe that respondents Senator Edward M.
Kennedy or the Committee to Re-Elect Senator Kennedy violated 2
U.S.C. SS 434(a) (2)(A) (i), 434(a) (6) (A) , 434(b) or 441a(f).

2. Approve the attached letters to Alwin E. Hopfmann, Senator

Kennedy, and the Committee to Re-Elect Senator Kennedy.

3. Close the file.

~-, k~fII~

Date

Charles N. Steele
General Counsel

BY: K nneth A. Gross /
Associate General Counsel

Attachments
1. Letter to complainant
2. Letter to respondents

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
" Commission, hereby certify that the Commission, on October 25,

1982, by a vote of 5 to 0 , adopted the above recommendation of
the General Counsel in MUR 1468. -

Date:____________

Voting for the Recommendation: Commiaioners Aikens, Harris

McDonald, McGarry and Reiche

Voting Against the Recommendation: None

Absences or Abstentions (Indicate):Commissioner Elliott (Ballot

indicates not voting in this

matter).

l



FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468(82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. S 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.
§ 437g(a)(1) and 11 C.F.R. S 111.4.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

< ~i



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

Mr. William C. Oldaker, Esquire
Epstein Becker Borsody & Green, P.C.
1140 19th Street, N.W.
Washington, D.C. 20036 Re: MUR 1468(82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October , 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file
in this matter. (This matter will become a part of the public
record within 30 days.)

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468 (82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. S 437g(a) (8).

Should additional information come to your attention which
%r" you believe establishes a violation of the Act, you may file a

complaint pursuant to the requirements set forth in 2 U.S.C.
S 437g(a)(1) and 11 C.F.R. S 111.4.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

4/



z41 FEDERAL ELECTION COMMISSION
WASHINGTON D C 20463

' 4 ~ October 25, 1982

Mr. William C. Oldaker, Esquire
Epstein Becker Borsody & Green, P.C.
1140 19th Street, N.W.
Washington, D.C. 20036 Re: MUR 1468(82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October 25, 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file
in this matter. (This matter will become a part of the public
record within 30 days.)

Sincerely,
C%

Charles N. Steel
Gener Couns

/p

BY. Kenneth A. Gros
Associate General Counsel

Enclosure

Expedited First General Counsel's Report



FEDERAL ELECTION COMMISSION""-ts
1325 K Street, N.W.

Washington, DC 20463
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MUR # 1468(82)
Date Complaint Received

By OGC 9/13/82
Date of Notification

To Respondent 9/16/82
Staff Member Mims

EXPEDITED FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT'S NAME: ALWIN E. HOPFMANN

RESPONDENTS' NAMES: SENATOR EDWARD M. KENNEDY AND THE COMMITTEE
TO RE-ELECT SENATOR KENNEDY

INTERNAL REPORTS CHECKED: NONE

FEDERAL AGENCIES CHECKED: NONE

SUMMARY OF ALLEGATIONS

On September 13, 1982, Alwin Hopfmann filed a complaint

alleging numerous violations by the respondents. Complainant's

principle assertion is that the Massachusetts state Democratic

Party's convention held during May 21-22, 1982, for the purpose

of "endorsing candidates" should have been treated as the primary

election. Complainant argues that the Charter of the Democratic

Party of Massachusetts which provides for the endorsement of a

candidate who receives more than fifteen percent of the vote of

the convention delegates 1/ establishes a de facto nominating

l/ Charter of the Democratic Party of the Commonwealth of
Massachusetts, Article Six, Section III (adopted April 11, 1981).
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process which concludes whenever only one candidate emerges from

the convention with at least fifteen percent of the vote. Under

Massachusetts law, no candidate for a primary election will be

placed upon the ballot who does not comply with the fifteen

percent rule of the party. 2/ In this instance, only Senator

Kennedy emerged from the convention with at least fifteen percent

of the delegate votes for the Democratic Party's endorsement for

Senate. Complainant rationalizes that since no other candidates

were allowed to be placed on the ballot, the action taken by the

Party's convention delegates amounted to more than a mere

endorsement of Senator Kennedy's candidacy and was, in fact, a

nomination.

If, as complainant urges, the convention completed the

_, nomination process, Senator Kennedy's committee violated numerous

reporting requirements 3/ as well as the contribution

limitations. 4/

2/ Mass. Gen. Laws Ann., ch. 53, § 44 (West 1975).

3/ 2 U.S.C. §S 434 (a) (2)(A) (i) t 434 (a) (6) (A) and 434(b).

4/ This allegation is based upon the presumption that if the
primary election occurred with the vote of the convention
4elegntes on May 22, 1982, rather than on September 14, 1982,
then all contributionsreceived subsequent to May 22, 1982, would
count against the general election limitations to the extent that
they were not designated to retire primary campaign debts.
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FACTUAL AND LEGAL ANALYSIS

Article 6, Section III of the Charter of the Democratic

Party of Massachusetts which is entitled "Endorsing Candidates"

provides:

There shall be a State convention in even-numbered years
for the purpose of endorsing candidates for statewide
offices in those years in which such office is to be
filled. Endorsements for statewide office of enrolled
Democrats nominated by the Convention shall be by
majority vote of the delegates present and voting, with
the proviso that any nominee who receives at least 15
percent of the Convention vote on any ballot for a
particular vote may challenge the Convention endorsement
in the State Primary Election.

Chapter 53, Section 44 of the Massachusetts General Laws

provides, in pertinent part, that "[t]he nomination of candidates

for nomination at state primaries shall be by nomination papers."

On April 5, 1982, Massachusetts Governor King had before him

Massachusetts House Bill No. 5852 which, if approved by him would

have added an additional sentence following the first sentence of

C nter 53, Section 44, supra, stating "[njotwithstanding any

party charter, rule or by-law, any candidate submitting

noMination papers pursuant to this chapter shall be a candidate

for nomination at the state primary." Clearly, the effect of

this Bill would have been to allow candidates, in addition to

those who had received at least 15 percent of the convention

vote, to challenge the convention's endorsement on the primary

election ballot. Due to constitutional questions perceived by

the Governor in the effect of the proposed legislation, he
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requested, and received, an Advisory Opinion from the Supreme

Judicial Court of Massachusetts. Opinion of the Justices,

385 Mass. 1201 (1982).

Two question were put before the court:

1. Does the fifteen percent rule in the Democratic

Charter supersede the current provisions of the General

Law, Chapter 53, Section 44, or can a candidate be placed

on the Democratic State Primary Ballot by nomination

papers without having received fifteen percent of the

vote at the party convention?

2. Would enactment of H. 5852 allow a candidate to be

placed on the Democratic State Primary Ballot by

%ell nomination papers without having received fifteen percent

-- of t,-he vote at the party convention?

o, The court declined to render an opinion to question one due to

the lack of a "solemn occasion authorizing [the court] to answer"

(the standard utilized by the Massachusetts Court for rendering

Advisory Opinions).

As to the second question, the Court concluded that "[i]f

House No. 5852 were approved, G.L. c. 53, S 44, as thereby

amended, would abridge the constitutional rights of the

Democratic Party and its members to associate by allowing

candidates to be placed on the state primary ballot in

contravention of the party's charter." Governor King declined to

sign the Bill after having received this Coinion.
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Complainant asserts, then, that the Democratic Party's

Charter is given the full effect of state law, and because no

other candidate at the convention received at least fifteen

percent of the convention vote for the endorsement for the

party's nomination for the U.S. Senate seat, the nomination

effectively occurred with that vote by the convention delegates.

Complainant has attempted to draw a parallel between the

situation in Massachusetts and that in Connecticut. In that

regard, he points to the analysis set forth in Advisory Opinion

1976-58.

There, the party had adopted a twenty percent rule for

convention voting. The state's statute provided that whenever

only one candidate received at least twenty percent of the

convention vote "no primary shall be held by such party for such

office and the party-endorsed candidate for such office shall be

deemed [emphasis added) to have been lawfully chosen as the

nominee of such party for such office." VMassachusetts,, on the

other hand, is not so restrictive. The primary election contest

in Massachusetts does not in any circumstances terminate with the

vote of the party's convention delegates. Massachusetts still

holds a primary election. Certification that a candidate is his

or her party's nominee must await the results of the primary

contest. The contest is not a hollow procedure because the

Massachusetts General Laws provide for write-in campaigns. 5/

Tn the present case, therefore, although Senator Kennedy was the

/"A person whose name is not printed on a state primary ballot
as a candidate for an office, but who receives sufficient votes
to nominate him therefore" and who accepts the nomination shall
be placed on the ballot for the ensuing election. Mass. Gen. Laws
Ann., ch. 53, S 3 (West 1975).
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only Senate candidate to emerge from the convention with at least

fifteen percent of the vote, he still was not the Democratic

Party's nominee. The powers provided the convention by the

Democratic Charter do not include the power to nominate

candidates; it may merely endorse a candidate. Until the voters

spoke at the polls in September, there was no Democratic Party

nominee for the United States Senate from Massachusetts. There

was, until the balloting was completed, a possibility that a

write-in campaign could be mounted to effectively challenge the

action of the convention which endorsed Senator Kennedy. 6/

Because the convention is merely a "winnowing-out" process and

does not under any circumstances result in the nomination of a

candidate until after the primary election is held, the

convention should not be considered as an election for purposes

of the Federal Election Campaign Act of 1971, as amended. 7/

6/ The United States Supreme Court has recognized the interests
,-of-:: ?te in -imiting the number of persons on the ballot in

order to avoid voter confusion, American Party of Texas v.
White, 415 U.S. 767(1974), and the associational rights of a
political party to determine who will appear on a general
election ballot as the candidate of that party, Democratic Party
of U.S. v. Wisconsin, 450 U.S. 107(1978). Although the
Massachusetts Democratic Party has not chosen to nominate a
candidate at the convention, it has chosen to reduce the number
of candidates who may appear as having its endorsement in the
primary election. The state's acquiesence in this process would
appear to further the interests of the state as well as the
associational rights of the party.

7/ Indeed, in AO 1978-79, the Commission considered the effect of
Louisiana's statute which provided for the termination of the
zeneral election process where a candidate, in an open primary
contest, received a majority of the vote in the primary. Because
the state did not certify that candidate as the winner of the
general election until after the scheduled date of the general
election, the Commission concluded that the candidate could,
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Accordingly, the General Counsel recommends that the Commission

determine that there is no reason to believe that Senator Edward

M. Kennedy or the Committee to Re-Elect Senator Kennedy violated

2 U.S.C. SS 434 (a) (2) (A) (i), 434 (a) (6) (A), 434(b) or 441a(f).

CON

7/ (cont'd.)
although unopposed, still qualify for separate contribution
limitations. In addition, the Commission has previously noted
that the question of whether a party convention is an "election"
with "authority to nominate a candidate" turns on an analysis of
state law regarding the power and role of such a convention in
the nomination of candidates for Federal office. See also
Advisory Opinion 1976-58 (Connecticut statute providing that no
primary shall be held when only one candidate receives at least
twenty percent of the vote; "the 'endorsed candidate' ...shall be
deemed to have been lawfully chosen as the nominee of such party
for such office."); AO 1978-25 (Colorado and Minnestota's
political conventions are not elections since they "do not have
authority under state law to nominate candidates..."); and AO
1978-30 (Utah's party primary convention was held to be an
election due to a statutory provision which stated that whenever
one candidate receives at least seventy percent of the votes cast
"he shall become the party's candidate in the next general
election without the necessity of running in the primary
election.")
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Recommendation - MUR 1468(82)

1. Find no reason to believe that respondents Senator Edward M.
Kennedy or the Committee to Re-Elect Senator Kennedy violated 2
U.S.C. SS 434(a) (2) (A) (i), 434(a) (6) (A), 434(b) or 441a(f).
2. Approve the attached letters to Alwin E. Hopfmann, Senator
Kennedy, and the Committee to Re-Elect Senator Kennedy.

3. Close the file.

Date

Charles N. Steele
General Counsel

BY: K nneth A. Gross /
Associate General Counsel

Attachments
1. Letter to complainant
2. Letter to respondents

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, hereby certify that the Commission, on October 25,
1982, by a vote of 5 to 0 , adopted the above recommendation of
the General Counsel in MUR 1468.

Vote:frheoedto

Voting for the Recommendation: Com.niioners Aikens, Harris

McDonald, McGarry and Reiche

Voting Against the Recommendation: None

Absences or Abstentions (Indicate):Comnissioner Elliott (Ballot

indicates not voting in this

matter).

J
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468(82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in

N this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. S 437g(a) (8).

Should additional information come to your attention which

you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.
S 437g(a) (1) and 11 C.F.R. S 111.4.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

Mr. William C. Oldaker, Esquire
Epstein Becker Borsody & Green, P.C.
1140 19th Street, N.W.
Washington, D.C. 20036 Re: MUR 1468(82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October , 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file
in this matter. (This matter will become a part of the public
record within 30 days.)

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 20463

Mr. William C. Oldaker, Esquire
Epstein Becker Borsody & Green, P.C.
1140 19th Street, N.W.
Washington, D.C. 20036 Re: MUR 1468 (82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October , 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file
in this matter. (This matter will become a part of the public
record within 30 days.)

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

f



October 22, 1982

M.?MORANDUM TO: Marjorie W. Emmons

FROM: Phyllis A. Kayson

SUBJECT: MUR 1468

Please huve the attached Expddited First General

Counsel's Report distributed to the Commission on PI14K

paper in accordance with the expedited compliance

procedures. Thank you.

Attachment

cc: Mims



FEDERAL ELECTION COMMISSION' , ..,
1325 K Street, N.W. .

Washington, DC 20463

MUR # 1468(82)
Date Complaint Received

By OGC 9/13/82
Date of Notification

To Respondent 9/16/82
Staff Member Mims

EXPEDITED FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT'S NAME: ALWIN E. HOPFMANN

RESPONDENTS' NAMES: SENATOR EDWARD M. KENNEDY AND THE COMMITTEE
TO RE-ELECT SEIATOR KENNEDY

INTERNAL REPORTS CHECKED: NONE

FEDERAL AGENCIES CHECKED: NONE

SUMMARY OF ALLEGATIONS

On September 13, 1982, Alwin Hopfmann filed a complaint

"- alleging numerous violations by the respondents. Complainant's

principle assertion is that the Massachusetts state Democratic

Party's convention held during May 21-22, 1982, for the purpose

of "endorsing candidates" should have been treated as the primary

election. Complainant argues that the Charter of the Democratic

Party of Massachusetts which provides for the endorsement of a

candidate who receives more than fifteen percent of the vote of

the convention delegates 1/ establishes a de facto nominating

1/ Charter of the Democratic Party of the Commonwealth of
Massachusetts, Article Six, Section III (adopted April 11, 1981).
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process which concludes whenever only one candidate emerges from

the convention with at least fifteen percent of the vote. Under

Massachusetts law, no candidate for a primary election will be

placed upon the ballot who does not comply with the fifteen

percent rule of the party. 2/ In this instance, only Senator

Kennedy emerged from the convention with at least fifteen percent

of the delegate votes for the Democratic Party's endorsement for

Senate. Complainant rationalizes that since no other candidates

C- were allowed to be placed on the ballot, the action taken by the

Party's convention delegates amounted to more than a mere

endorsement of Senator Kennedy's candidacy and was, in fact, a

nomination.

If, as complainant urges, the convention completed the

nomination process, Senator Kennedy's committee violated numerous

reporting requirements 3/ as well as the contribution

limitations. 4/

2/ Mass. Gen. Laws Ann., ch. 53, S 44 (West 1975).

3/ 2 U.S.C. SS 434(a) (2)(A) (i), 434(a) (6) (A) and 434(b).

4/ This allegation is based upon the presumption that if the
primary election occurred with the vote of the convention
delegates on May 22, 1982, rather than on September 14, 1982,
then all contributionsreceived subsequent to May 22, 1982, would
count against the general election limitations to the extent that
they were not designated to retire primary campaign debts.
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FACTUAL AND LEGAL ANALYSIS

Article 6, Section III of the Charter of the Democratic

Party of Massachusetts which is entitled "Endorsing Candidates"

provides:

There shall be a State convention in even-numbered years
for the purpose of endorsing candidates for statewide
offices in those years in which such office is to be
filled. Endorsements for statewide office of enrolled
Democrats nominated by the Convention shall be by
majority vote of the delegates present and voting, with
the proviso that any nominee who receives at least 15
percent of the Convention vote on any ballot for a
particular vote may challenge the Convention endorsement
in the State Primary Election.

Chapter 53, Section 44 of the Massachusetts General Laws

provides, in pertinent part, that "[tihe nomination of candidates

for nomination at state primaries shall be by nomination papers."

On April 5, 1982, Massachusetts Governor King had before him

Massachusetts House Bill No. 5852 which, if approved by him would

have added an additional sentence following the first sentence of

Chapter 53, Section 44, supra, stating "[n]otwithstanding any

party charter, rule or by-law, any candidate submitting

nomination papers pursuant to this chapter shall be a candidate

fo~r nomination at the state primary." Clearly, the effect of

this Bill would have been to allow candidates, in addition to

those who had received at least 15 percent of the convention

vote, to challenge the convention' s endorsement on the primary

election ballot. Due to constitutional questions perceived by

the Governor in the effect of the proposed legislation, he
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requested, and received, an Advisory Opinion from the Supreme

judicial Court of Massachusetts. Opinion of the Justices,

385 Mass. 1201 (1982).

Two question were put before the court:

1. Does the fifteen percent rule in the Democratic

Charter supersede the current provisions of the General

Law, Chapter 53, Section 44, or can a candidate be placed

on the Democratic State Primary Ballot by nomination

papers without having received fifteen percent of the

eo% vote at the party convention?

2. Would enactment of H. 5852 allow a candidate to be

placed on the Democratic State Primary Ballot by

nomination papers without having received fifteen percent

of the vote at the party convention?

The court declined to render an opinion to question one due to

the lack of a "solemn occasion authorizing (the court] to answer"

(the standard utilized by the Massachusetts Court for rendering

Advisory Opinions).

As to the second question, the Court concluded that "(ilf

House No. 5852 were approved, G.L. c. 53, S 44, as thereby

amended, would abridge the constitutional rights of the

Democratic Party and its members to associate by allowing

candidates to be placed on the state primary ballot in

contravention of the party's charter." Governor King declined to

sign the Bill after having received this Opinion.
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Complainant asserts, then, that the Democratic Party's

Charter is given the full effect of state law, and because no

other candidate at the convention received at least fifteen

percent of the convention vote for the endorsement for the

party's nomination for the U.S. Senate seat, the nomination

effectively occurred with that vote by the convention delegates.

Complainant has attempted to draw a parallel between the

situation in Massachusetts and that in Connecticut. In that

regard, he points to the analysis set forth in Advisory Opinion

1976-58.

There, the party had adopted a twenty percent rule for

convention voting. The state's statute provided that whenever

only one candidate received at least twenty percent of the

convention vote "no primary shall be held by such party for such

office and the party-endorsed candidate for such office shall be

deemed (emphasis added] to have been lawfully chosen as the

nominee of such party for such office." Massachusetts, on the

other hand, is not so restrictive. The primary election contest

in Massachusetts does not in any circumstances terminate with the

vote of the party's convention delegates. Massachusetts still

holds a primary election. Certification that a candidate is his

or her party's nominee must await the results of the primary

contest. The contest is not a hollow procedure because the

Massachusetts General Laws provide for write-in campaigns. 5/

In the present case, therefore, although Senator Kennedy was the

5 / "A person whose name is not printed on a state primary ballot
as a candidate for an office, but who receives sufficient votes
to nominate him therefore" and who accepts the nomination shall
be placed on the ballot for the ensuing election. Mass. Gen. Laws
Ann., ch. 53, S 3 (West 1975).



-6-

only Senate candidate to emerge from the convention with at least

fifteen percent of the vote, he still was not the Democratic

Party's nominee. The powers provided the convention by the

Democratic Charter do not include the power to nominate

candidates; it may merely endorse a candidate. Until the voters

spoke at the polls in September, there was no Democratic Party

nominee for the United States Senate from Massachusetts. There

was, until the balloting was completed, a possibility that a

write-in campaign could be mounted to effectively challenge the

action of the convention which endorsed Senator Kennedy. 6/

Because the convention is merely a "winnowing-out" process and

does not under any circumstances result in the nomination of a

candidate until after the primary election is held, the

convention should not be considered as an election for purposes

of the Federal Election Campaign Act of 1971, as amended. 7/

6/ The United States Supreme Court has recognized the interests
of the state in limiting the number of persons on the ballot in
order to avoid voter confusion, American Party of Texas v.
White, 415 U.S. 767(1974), and the associational rights of a
political party to determine who will appear on a general
election ballot as the candidate of that party, Democratic Party
of U.S. v. Wisconsin, 450 U.S. 107(1978). Although the
Massachusetts Democratic Party has not chosen to nominate a
candidate at the convention, it has chosen to reduce the number
of candidates who may appear as having its endorsement in the
primary election. The state's acquiesence in this process would
appear to further the interests of the state as well as the
associational rights of the party.

7/ Indeed, in AO 1978-79, the Commission considered the effect of
Louisiana's statute which provided for the termination of the
general election process where a candidate, in an open primary
contest, received a majority of the vote in the primary. Because
the state did not certify that candidate as the winner of the
general election until after the scheduled date of the general
election, the Commission concluded that the candidate could,
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Accordingly, the General Counsel recommends that the Commission

determine that there is no reason to believe that Senator Edward

M. Kennedy or the Committee to Re-Elect Senator Kennedy violated

2 U.S.C. 5S 434(a) (2) (A) (i), 434(a) (6) (A), 434(b) or 441a(f).

7/ (cont'd.)
although unopposed, still qualify for separate contribution
limitations. In addition, the Commission has previously noted
that the question of whether a party convention is an "election"
with "authority to nominate a candidate" turns on an analysis of
state law regarding the power and role of such a convention in
the nomination of candidates for Federal office. See also
Advisory Opinion 1976-58 (Connecticut statute providing that no
primary shall be held when only one candidate receives at least
twenty percent of the vote; "the 'endorsed candidate'...shall be
deemed to have been lawfully chosen as the nominee of such party
for such office."); AO 1978-25 (Colorado and Minnestota's
political conventions are not elections since they "do not have
authority under state law to nominate candidates..."); and AO
1978-30 (Utah's party primary convention was held to be an
election due to a statutory provision which stated that whenever
one candidate receives at least seventy percent of the votes cast
"he shall become the party's candidate in the next general
election without the necessity of running in the primary
election.")
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Recommendation - MUR 1468(82)

1. Find no reason to believe that respondents Senator Edward M.
Kennedy or the Committee to Re-Elect Senator Kennedy violated 2
U.S.C. SS 434(a)(2)(A)(i), 434(a) (6) (A), 434(b) or 441a(f).

2. Approve the attached letters to Alwin E. Hopfmann, Senator
Kennedy, and the Committee to Re-Elect Senator Kennedy.

3. Close the file.

Charles N. Steele
General Counsel

BY: Kbnneth A. Gross
Associate General Counsel

Attachments
1. Letter to complainant
2. Letter to respondents

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, hereby certify that the Commission, on October 25,
1982, by a vote of 5 to 0 , adopted the above recommendation of
the General Counsel in MUR 1468. ft.

Date

Date: fdo r R o

Voting for the Recommendation: Commisioners Aikens. Harris

McDonald, McGarry and Reiche

Voting Against the Recommendation: None

Absences or Abstentions (Indicate):Commissioner Elliott (Ballot

indicates not voting in this

matter).

(04."f I o-

J



FEDERAL ELECTION COMMISSION
WASHINCTON. D.C 20463

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468 (82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a

* . complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. S 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.
S 437g(a)(1) and 11 C.F.R. S 111.4.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

Mr. William C. Oldaker, Esquire
Epstein Becker Borsody & Green, P.C.
1140 19th Street, N.W.
Washington, D.C. 20036 Re: MUR 1468(82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October , 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file
in this matter. (This matter will become a part of the public
record within 30 days.)

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel
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Genera] Counsel
Federal Election Commission
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Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1468

Dear Mr. Steele:

In accordance with the instructions of Kenneth A.
Gross, Esq., in his letter of September 16, 1982 and the
requirements of 2 U.S.C. S 437g(a)(1), the Committee to Re-
Elect Senator Kennedy (the "Committee") submits this letter
in support of its position that no action should be taken
against it on the basis of the complaint. The complaint
which precipitated this MUR can be distilled down to one
underlying allegation; the nominating procedure of the
Massachusetts Democratic Party for United States Senator was
completed at the party's convention of May 21 and 22, 1982
and not by the September 14, 1982 primary election when
Senator Kennedy was nominated as the Democratic party nominee
for United States Senator. Based on this premise, the com-
plainant asserts that the Committee has violated just about
every reporting requirement, and contribution and expenditure
limitation governing Federal elections.

The Complaint is utterly without merit in that it
misconstrues Massachusetts law, the Federal Election Campaign
Act of 1971, as amended (the "Act"), 2 U.S.C. § 431 et seq.,
and the regulations promulgated thereunder, 11 C.F.R. S§ 100.1



Charles N. Steele, Esquire
October 7, 1982
Page Two

et seq. Hence, the Commission is urged to find that there
is no reason to believe that a violation of the Act has been
committed.

The Commission has consistently held that in order
to determine whether a party convention has authority to
nominate a candidate and thus be deemed an "election" within
the meaning of 2 U.S.C. S 431(1)(B) hinges on an analysis of
state law pertaining to the power and role of political party
conventions in the nominating of candidates for Federal
office. See Adivsory Opinions 1978-30, Fed. Elec. Camp.
Guide (CCH) 5325; 1978-25, Fed. Elec. Camp. Guide (CCH)
5320; 1976-58, Fed. Elec. Camp. Guide (CCH) 5211.

Massachusetts law recognizes that the Democratic party and
its members enjoy a constitutionally protected right of
political association. Opinion of the Justices of the
Massachusetts Supreme Judicial Court, at 4 (Apr4l 23, 1982).
The affairs of the Democratic party, therefore, must be under
final authority of the State Convention, the highest authority
of that party. See Charter and Platform of the Democratic
Party of the Commonwealth of Massachusetts, Article Six,
Section I.

This authority, however, does not extend to nomi-
nation of the individual who will run in the general election
as the Democratic party nominee for the United States Senate.
Under Massachusetts law, it is the winner by a plurality of
the Democratic party primary who becomes the party's candidate
for the Senate. G.L. c. 53 S 2. Since it is the registered
Democrats and Independants who select the party's candidate
in Massachusetts, and not the State Convention, that con-
vention does not have authority to nominate candidates for
the United States Senate and does not constitute a separate
election within the meaning of 2 U.S.C. SS 431(l)(B). See
Advisory Opinion 1978-25, Fed. Elec. Camp. Guide (CCH) 115320.

It is irrelevant that the name of no other candi-
date appeared on the Democaratic party primary ballot. The
reporting, contribution and expenditure limitations apply
with respect to each election in which a candidate for the
U.S. Senate seeks nomination or election. See 2 U.S.C.
S 441a(a)6; 11 C.F.R. § 110.1(j)(1). Indeed, the regulations
go on to provide that an election in which a candidate is
unopposed is still a separate election. 11 C.F.R. S 110.1(j)(2).
It is of no consequence that the candidate has received the
endorsement of his party prior to running unopposed in the
primary. Advisory Opinion 1978-41, Fed. Elec. Camp. Guide
(CCH) [5331.

Finally, it must be noted that Senator Kennedy was
not the only candidate eligible voters could cast their bal-
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October 7, 1982
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lot for on September 14p 1982. Nothing in the Democratic
Party Charter, nor the laws of Massachusetts preclude write-
in voting. In that same view, there is nothing in the Char-
ter or State law which prohibits an individual who does not
receive an endorsement of the party within the meaning of
Article Six, Section III of the Charter, from mounting such a
campaign.

Senator Edward M. Kennedy was nominated on
September 14, 1982 to be the Democratic party candidate for
the general election to the United States Senate. As such,
all contributions received by the Committtee to Re-Elect
Senator Kennedy, prior to that date were for the primary
election. Furthermore, compliance with the filing and
reporting requirements of the Federal Election Laws must be
viewed from that date.

Respetfully submitted,

William C.Oldaker
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Mr. Stephen Mims
Office of General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Mims:

Re: MUR 1468
/- .I -

- f - -

. The Committee to Re-Elect Senator Kennedy is in
receipt of the Commission's letter dated September 16, 1982,
indicating that a Complaint has been filed against the Com-
mittee. The Committee hereby requests that an extension
until October 8, 1982, be granted within which to file its
response.

Thank you for your consideration of this matter.

S incere 1 y,

William C. Oldaker

WCO/DSP:jsk
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STATEMENT OF DESIGNATION OF COUNSEL

NAME OF COUNSEL: William C. Oldaker
*e

ADDRESS: 1140 19th Street, N.W., Suite 900
Washington, D.C. 20036 -

TELEPHONE: (202)861-0900

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and

other communications from the Commission and to act on my

behalf before the Commission.

September 29, 1982
Date Signature

NAME: Senator Edward M. Kennedy
ADDRESS: 140 Federal Building

Boston, Massachusetts 02110

HOME PHONE:

BUSINESS PHONE: (617)482-1982



EPSTEIN BECKER BORSODY & GREEN, P.C.
1140 19T" STREET, N.W.

WASHINGTON, O.C. 20036

Stephen Mims
Office Of General Counsel
Federal Election Commission
7th Floor
1325 K Street, N.W.
Washington, D.C. 20463
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FEDERAL ELECTION COMMISSION
WASHINGTON. DC 20463

'?,4r~s S

September 16, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Committee to Re-Elect Senator Kennedy
140 Federal Street
Boston, MA 02110

Re: MUR 1468

Dear Sir/Madam:

This letter is to notify you that on September 13, 1982, the
Federal Election Commission received a complaint which alleges
that your committee may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended (*the Act"). A
copy of the complaint is enclosed. We have numbered this matter
MUR 1468. Please refer to this number in all future

7- correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15 days
of receipt of this letter. If no response is received within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B)*and $ 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statemennt authorizing such counsel to receive any
notifications and other communications from the Commission.



If you have any questions, please contact Stephen Mims, the
staff member assigned to this matter at (202) 523-4039. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
General Counsel/7

ral Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

September 16, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Senator Edward M. Kennedy
109 Russell Senate Office Building
Washington, D.C. 20510

Re: MUR 1468

Dear Senator Kennedy:

This letter is to notify you that on September 13, 1982, the
Federal Election Commission received a complaint which alleged
that you have violated certain sections of the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the
complaint is enclosed. We have numbered this matter MUR 1468.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15 days
of receipt of this letter. If no response is received within 15

2. days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4) (B) and S 437g(a)(12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statemennt authorizing such counsel to receive any
notifications and. other communications from the Commission.



If you have any questions, please contact Stephen Mims, the
staff member assigned to this matter at (202) 523-4039. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Charles N. SteeleGeneral Counse -

By lennetl A.Gss
Associate Ge eral Counsel

Enclosures
1. Complaint
2. Procedures
3. Designation of Counsel Statement



MUR #____

PLEASE PROVIDE THE NAMES AND ADDRESSES OF ALL RESPONDENTS

WHICH ARE TO BE SENT A COPY OF THE COMPLAINT. IF A PRINCIPAL

CAMPAIGN COMMITTEE IS A RESPONDENT, A CARBON COPY IS TO BE SENT

TO THE CANDIDATE. PLEASE PROVIDE THE NAME AND ADDRESS OF THE

CANDIDATE AND PUT A "CC" BESIDE THE CANDIDATEIS NAME. IF A

CANDIDATE IS A RESPONDENT, A CARBON COPY IS TO BE SENT TO THE

CANDIDATE S PRINCIPAL CAMPAIGN COMMITTEE. PLEASE PROVIDE THE

NAME AND ADDRESS OF THE PRINCIPAL CAMPAIGN COMMITTEE AND PUT A

"CC" BESIDE THE COMMITTEE'S NAME. PLEASE PROVIDE THIS INFORMATION,

ON THIS SHEET, WITHIN 24 HOURS OF RECEIPT OF THIS NOTICE. THANK YOU.

\ or Eauc ~ 4ORj

NOrW z w
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FEDERAL ELECTION COMMISSION
WASHINGTON,. D C 20463

r ?f 5 September 15, 1982

Mr. Alwin E Hopfmann
29 Tuttle Road
Sterling, MA

Dear Mr. Hopfmann:

This letter is to acknowledge receipt of your complaint of
September 13, 1982, against Senator Edward M. Kennedy and
Committee to Re-elect Senator Kennedy which alleges violations of
the Federal Election Campaign laws. A staff member has been
assigned to analyze your allegations. The respondents will be

t." notified of this complaint within five days.

You will be notified as soon as the Commission takes'final
action on your complaint. Should you have or receive any
additional information in this matter, please forward it to this
office. We suggest that this information be sworn to in the same
manner as your original complaint. For your information, we have
attached a brief description of the Commission's procedure for
handling complaints. If you have any questions, please contact
Steven Barndollar at (202) 523-4073.

Sincerely,

Charles N. Steele
Generol 1Aunsel

Enclosure



JOEI'WAT'IE FEC

82 SEP13 All: 98

FEDERAL ELECTION COMMISSION

ALWIN E. HOPFMANN
29 Tuttle Road
Sterling, Massachusetts,

Complainant
No.

V.

EDWARD M. KENNEDY
109 Russell Senate Office Building
Washington, D. C. 20510 :

COMMITTEE TO RE-ELECT SENATOR
KENNEDY
140 Federal Street
Boston, Massachusetts 02110

Respondents.

COMPLAINT

ALWIN E. HOPFMANN, 29 Tuttle Road, Sterling, Massachusetts,

brings this COMPLAINT pursuant to the Federal Election Campaign

Act of 1971 as amended, 2 USC 431, et seq., and, in particular,

2 USC 437(a) and the regulations under that Act, 11 CFR, Part III

and, in particular, 11 CFR 111.3. Pursuant to 11 CFR 111.4(d)

the COMPLAINT contains the following:

I) VIOLATIONS alleged;

II) RECITATION OF THE FACTS which describe a violation of

the statutes and regulations over which this Commission has

jurisdiction;

III) IDENTIFICATION OF THE SOURCE OF INFORMATION which gives,

rise to Complainant's relief;

IV) MEMORANDUM OF POINTS AND AUTHORITIES in support of the

Complaint;

V) DOCUMENTATION supporting the facts alleged.

I. VIOLATIONS

EDWARD M. KENNEDY was nominated as a candidate for the United

States Senate from Massachusetts by the Democratic Party of that



state in a convention election which it held on May 21 and 22 of

this year. However, in violation of section 434(a) (2) (A) (i) of

the Federal Election Campaign Act as amended, the COMMITTEE TO

RE-ELECT SENATOR KENNEDY, EDWARD M. KENNEDY's principal campaign

committee, failed to file the required pre-election report no

later than the twelfth day before the convention election.

In further violation of the Federal Election Campaign Act,

S434 (a) (6) (A), the COMMITTEE TO RE-ELECT SENATOR KENNEDY failed

to file the required notification of contributions of $1,000.00

or more received after the 20th day before, but more than 48 hours

before, the convention election referred to.

At the convention election held by the Massachusetts demo-

cratic party on May 21 and 22 of this year, EDWARD M. KENNEDY's

quest for the democratic party nomination was ended by the elimina-

tion of the only opposing candidates from the ballot and the nom-

ination race. The primary was then over for EDWARD M. KENNEDY.

Nonetheless, in violation of provisions of the Federal Elec-

tion Campaign Act, and of the regulations of Title 11 of the Code

of Federal Regulations as well as the Advisory opinions of the

Commission, the COMMITTEE TO RE-ELECT SENATOR KENNEDY did not term-

inate its reporting of contributions and expenditures for the

primary after the convention election which ended the nomination

process of the primary as far as EDWARD M. KENNEDY was concerned.

Instead, the reporting has been continued as if the nomin-

ating process had not already ended and would not end until the

September 14, 1982 primary for those candidates who either still

have competition within their party or who faced no opposition

in the first instance.

This is a violation of the reporting requirements of section

434(b) of the Federal Election Campaign Act of contributions and

expenditures as defined in section 431 of the Act for each
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"election" as defined. This incorrect reporting reflects further

violations of the contribution limitations as set out in section

441a of the Act for those contributions which are reported by the

COMMITTEE TO RE-ELECT SENATOR KENNEDY as having been made after

May 22, 1982. The same is true for expenditures. These violations

are further specified in Title 11 of the Code of Federal Regula-

tions, Part 110, section 110.1(2) and Advisory Opinions AO 1976-58,

AO 1978-30, AO 1978-25, AO 1980-60, AO 1980-68, AO-1975-54,

AO 1975-53 and the Instruction Letter of November 4, 1976, to

Elizabeth Holtzman (CCH Federal Election Campaign Financing Guide

paragraph 6048).

These violations, in turn, lead to additional violations in

the reporting of the COMMITTEE TO RE-ELECT SENATOR KENNEDY in

all of those requirements where a separate limit or 
requirement is

specified for each separate "election." These include, but are

not limited to, the requirements of

1) 2 USC 431(8) (B) (ii)
2) 2 USC 431(8) (B) (iii)
3) 2 USC 431(8) (B) (iv) and (v)
4) 2 USC 431(9) (B) (ii)
5) 2 USC 431(9) (B) (iv)
6) 2 USC 431(9) (B)
7) 2 USC 432(f)
8) 2 USC 441(d) (3) (A)
9) 11 CFR 100.7(b) (6)

10) 11 CFR 100.7(b) (7)
11) 11 CFR 100.7(b) (8)
12) 11 CFR 100.7(b) (9)
13) 11 CFR 100.7(b) (15) (vi)
14) 11 CFR 100.7(b) (16)
15) 11 CFR 100.8(b) (4)
16) 11 CFR 100.8(b) (7)
17) 11 CFR 100.8(b) (8)
18) 11 CFR 100.8(b) (9)
19) 11 CFR 100.8(b) (10)
20) 11 CFR 100.8(b) (16)
21) 11 CFR 102.8
22) 11 CFR 102.9
23) 11 CFR 104.3
24) 11 CFR 104.5
25) 11 CFR 104.6(a) (1)
26) 11 CFR 104.6(b)
27) 11 CFR 104.14
28) 11 CFR 110.1(e)
29) 11 CFR 110.1(f)
30) 11 CFR 110.1(h)31) 11 CFR 110.1(j)
32) 11 CFR 110.4(c)
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5. Thus, prior to April of 1982, Massachusetts allowed

access to the primary ballot in the U.S. Congressional races in a

manner similar to that of Minnesota as described by the Commission.

in Advisory Opinion AO 1978-25. Like that of Colorado, described

in the same Advisory Opinion or that of New Mexico, described by

the Commission in Advisory Opinion AO 1981-29, the Massachusetts

way of allowing access to the primary ballot for a candidate did

not give a party convention "authority to nominate a candidate"

as that phrase is used in 2 USC 431(a) (2), the Federal Election

Campaign Act of 1971 as amended. The office of United States

Seantor is treated in the Code of Massachusetts as a State-wide

office. The Secretary of State of the Commonwealth refused to

put my name on the ballot for the September 14, 1982 election

because I did not receive fifteen percent (15%) of the convention

vote.

6. On April 23, 1982, all of this was changed by seven

Justices of the Supreme Judicial Court of Massachusetts, acting

under color of their authority as justices of the highest court

of that State. In that capacity they rendered, on that day, an

Advisory opinion to the Governor of Massachusetts in which they

stated that a provision in the charter of the State's Democratic

Party, adopted some months before, was to be interpreted as for-

bidding a place on the ballot to any candidate of the Democratic

Party who had not received fifteen percent (15%) of the vote at the

Democratic Party's pre-primary convention, the so-called "15% rule,"

7. Twenty-eight (28) days after this Advisory opinion, on

May 21, 1982, the Democratic Party of Massachusetts held a pre-

primary convention and EDWARD M. KENNEDY was the only candidate

for United States Senator to receive the newly required 15%

endorsement, eliminating all other Democratic Party candidates

frombeig pace onthe allt fr te ucomig pimay shedled
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8. On May 25, 1982, four (4) days after the democratic

party pre-primary convention, the Secretary of State of Massa-

chusetts, acting under color of authority of his office, issued

a press release announcing that he would abide by the April 23,

1982 Advisory Opinion of his state's Supreme Judicial Court and

that he would exclude from the primary ballot the names of

candidates who would have, under the old way, been eligible to

have their names on the ballot.

9. The effect of this Advisory Opinion by the Supreme

Judicial Court of Massachusetts, therefore, was to convert the

pre-primary convention of the Massachusetts democratic party from

a convention without "authority to nominate a candidate" within

the meaning of 2 USC 431(a) (2) to a convention with "authority to

nominate a candidate" within the meaning of that law.

10. Thus, the pre-primary convention of the democratic party

in Massachusetts which was held on May 21, 1982, was a convention

with "authority to nominate a candidate" as governed by 2 USC

431(a) (2) and was, therefore, an "election."

It was similar, in all important respects, to conventions

held in Connecticut, where a "20% rule" prevails as described by

the Commission in Advisory Opinion AO 1976-58 and in Utah as

described in AO 1978-30. These conventions are "elections" under

the law as set out in these opinions.

11. Despite the fact that the May 21, 1982 convention of the

Massachusetts democratic party thus became an election, the respond-

ents have not filed the pre-election report required by 2 USC

434 (a) (2) (A). EDWARD M. KENNEDY knew that the convention of May 21.

and 22, 1982, held by the Democratic Party of Massachusetts had

authority to nominate a candidate or candidates for United States

Senate and that his quest for the nomination might end in success

at that convention under the Advisory Opinion of the Supreme Judi-
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12. Challengers to EDWARD M. KENNEDY for the nomination of

the Massachusetts Democratic Party to the U.S. Senate were elimin-

ated at the May party convention. This year, in Massachusetts,

therefore, the primary for U.S. Senator in the Democratic Party

terminated at that time.

13. EDWARD M. KENNEDY was not unopposed. He eliminated

his competition and secured the nomination, ending the nomination

process. The upcoming Massachusetts primary, to be held on

September 14, 1982, is not an "election" for respondent EDWARD M.

KENNEDY.

14. Despite these facts, the respondents have continued to

report campaign contributions and expenditures as if the September

14, 1982 primary in Massachusetts were an "election" for EDWARD M.

KENNEDY. The COMMITTEE TO RE-ELECT SENATOR KENNEDY, in its July

15, 1982 quarterly report, made pursuant to 2 USC 434 (a)(2)(A)

(iii),reported numerous contributions and expenditures for the

"primary" which was already over.

15. EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT SENATOR

KENNEDY have failed to report any contributions which have been

"designated in writing" for the "particular election" of the May 21

party convention as described in 11 CFR ll0.1(a)(2)(i). The

reports filed by EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT

SENATOR KENNEDY with the Commission do not show that those contri-

butions made on or before the May 21, 1982 convention "election"

were made for that "election" as set out in 11 CFR 110.1(a)(2)(A).

16. Further, the quarterly report filed by EDWARD M. KENNEDY

and the COMMITTEE TO RE-ELECT SENATOR KENNEDY for the quarter

ending June 30, 1982, shows that contributions made after the

May 21, 1982 convention "election" but before the September 14

primary in Massachusetts, which is now no longer an "election"

under Advisory Opinions AO 1976-58 and AO 1978-30, referred to

above, are designated as being for the "primary" when, in fact,

under the rule of 11 CFR 110.1(a) (2) (ii) (B), they are for the

general election. Even if these definitions were stretcheX for
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partisan purposes and the contributions for "primary" were held

to be designated in writing as having been for the convention

"felection" as the primary (the reports show clearly that this was

not intended), the large surplus which the reports show in the

"war chest" of EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT

SENATOR KENNEDY indicates that the "net debts" of the convention

could have been paid off at any time and that, consequently,

contributions after May 21, 1982, though marked "primary" are

really for the general election.

16. The reports on file with the Commission do not include

a pre-election report for the convention election of the Massa-

chusetts democratic party held on May 21 and 22 where EDWARD M.

KENNEDY was, in fact, nominated.

17. The reports on file with the Commission show that contrib.

butions of $1,000. or more were made to respondents between twenty'

(20) days before the May 21, 1982 convention election and the time!

forty-eight (48) hours before the election, but these contribution*

were not reported.
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III. IDENTIFICATION OF THE SOURCE OF INFORMATION

1. With regard to paragraph 1 and also paragraph 2 of

the Recitation of Facts: I have this on information and belief

from my attorney, Laurence A. Elgin, a member of the Bar of the

District of Columbia, who has examined the FEC Form 2 filed by

EDWARD M. KENNEDY which is referred to in paragraph 2 of the

Recitation of Facts.

2. With regard to paragraph 3: as regards the Advisory

opinion of the Justices of the Supreme Judicial Court of Massa-

chusetts, I have personally examined that opinion. A copy of that

opinion is attached for the Commission's inspection.

As regards the previous requirements for becoming a candi-

date on the ballot in the Democratic primary in Massachusetts: I

have personal knowledge of that procedure, and it may also be

found set out in the general laws of the Commonwealth at chapter 53,

section 44, as amended to the statutes of 1981, chapter 278,

section 1.

That this is set out in the opinion of the Justices, dated

April 23, 1982, to the Governor, to which I refer. It was a bill

passed by the legislature and then pending approval of the

Governor, which bill would have amended that chapter and section

of the laws of Massachusetts, which provided the occasion for the

Advisory opinion. I should add that the legislature was then

seeking to amend the law referred to in a manner which would have

made this right even clearer. This can be seen by reading the

aforesaid Advisory Opinion.

3. With regard to paragraph 4: This is stated from my

own personal knowledge. I have been a member of the Democratic

Party in Massachusetts for some years now. I have been a resident,

I
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4. With regard to paragraph 5: the Advisory opinions,

of course, are those of the Commission itself and are a matter of

notice to the Commission. That such a system was in effect in

Massachusetts prior to the Advisory Opinion of the Justices to the

Supreme Judicial Court, dated April 23, 1982, is again set out in

the statutes of the Commonwealth referred to and the annotations

to those statutes in the general laws of Massachusetts published

by the Lawyers Co-operative Publishing Company which is the of fi-

cial codification of the laws.

5. With regard to paragrah 6: we have attached the

opinion of the Justices which sets this out.

6. With regard to paragraph 7: 1 was at this convention

and received votes, but did not receive the required fifteen per-

cent (15%) as set out in the opinion of the Supreme Judicial

Court.

7. With regard to paragraph 8: a copy of the press

release referred to is attached as part of the documentation in

this Complaint.

8. With regard to paragraph 9: I know this from my own

personal knowledge of what, in fact, happened with the change of

procedures in Massachusetts and, as regards the Advisory opinions

of the Commission from the reading of those opinions and on infor-

mation and belief from the reading of those opinions by my

attorney.

9. With regard to paragraph 10: Again, I personally

know that EDWARD M. KENNEDY was nominated at this convention and

there was no competition for that nomination after the convention

from my own attendance at it. As regards the Commission's

Advisory Opinions, I have examined them, and examined the statute,

and my attorney has also.



10. With regard to paragraph 11: I know this from an

examination of the computer printout from the Commission on the

filings of Senator Kennedy, which shows all of the reports of

which EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT SENATOR

KENNEDY have filed. The required pre-election report for the

convention election is not shown as having been filed on that

computer printout. The rest I know from personal knowledge.

11. With regard to paragraphs 12 and 13: I know these

things from my own personal knowledge.

12. With regard to paragraphs 14, 15, and 16 as well as

17 and 18: I know these facts on information and belief from my

attorney's examination of the documents on file with the Commission

and I have, myself, examined sample documents of the contribution

reporting of EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT

SENATOR KENNEDY and have observed that the computerized reporting

format which they have used does not show or allow for reporting

as if the party convention of May 21 and 22 of 1982 have been the

election that it, in fact, was.
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IV. MEMORANDUM OF POINTS AND AUTHORITIES

A. There is a single contribution and expenditure limit

for the nominating process. This Commission, in four Advisory

opinions, has made it clear that, in the situation in which a

candidate is opposed in a primary, the nominating process of the

primary is over when the nomination has been achieved and no

opposition remains. These four Advisory opinions are: AO 1975-54

(CCII Federal Election Campaign Financing Guide paragraph 5165,

hereinafter referred to as CCH Guide); AO 1976-58 (CCH Guide

paragraph 5211); AO 1978-25 (CCH Guide paragraph 5315); and

AO 1978-30 (CCH Guide paragraph 5325). The last cited Advisory

Opinion, AO 1978-30, slightly modified the opinion rendered by

the Commission in AO 1975-54 but did not modify the conclusion of

AO 1975-54 that, as stated in the headnote: "There is a single

contribution and expenditure limitation for the nominating process$

regardle.-%s of whether the process includes a convention, primary

or other procedure."

Both of these opinions concern the nominating pro-

cess in Utah. Between the rendering of AO 1975-54 and AO 1978-30,

of course, the Federal Election Campaign Act of 1971 was amended.

Those amendments were contained in the 1974 amendments to the Act.

The 1974 amendments to the Act specifically amended 2 USC 431(a)'

(2) to include "a convention ... of a political party held to

nominate a candidate." as an election. Therefore, under that

amendment a party convention which was not held for the purpose of

nominating a candidate was considered to be merely part of the

primary election process, as set out in AO 1975-54. The 1974

amendments, of course, were in effect at the time that A01975-54

was rendered by the Commission. Under the authority of the 1974
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amendments referred to in that opinion, a convention was considered

to be not a separate election under 2 Usc 431(a) that was not held

for the specific purpose of nominating a candidate.

This resulted in some confusion in those states, such as

Utah, Connecticut, sometimes Virginia and now, under the Advisory

Opinion of the justices of the Supreme Judicial Court of that

Commonwealth rendered on April 23, 1982, Massachusetts, where a

convention election can result in either the ending of the pri-

mary election process for that party by the survival of a single

candidate whose name will be on the ballot in lieu of all others

or by the survival of two or possibly more candidates who will

then be running against each other in the subsequent primary from

the same party. Those states in which there are alternative means

of ballot access fall into a different category and will be dis-

cussed further below.

Congress acted to end this confusing state of affairs

in the 1976 amendments to the Federal Election Campaign Act of 1971.

These amendments were effective May 11, 1976. In these amendments

Congress modified the definition of a convention as an election

to read as follows: "A convention ... of a political party which

has authority to nominate a candidate." This change in the defi-

nition of a convention as an election was then discussed by the

Commission in Advisory Opinion AO 1976-58, concerning the Connecti-

cut convention process. Under the Connecticut system a party's

district convention determines who shall be the candidate endorsed

by the party by plurality vote. Other candidates who receive at

least twenty percent (20%) of the votes of the delegates present

at the convention may also continue as candidates for the nomina-

tion and be on the ballot for the subsequent "primary" proper.
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In addition, a candidate may obtain ballot access even

if he does not receive the twenty percent (20%) vote of the con-

vention delegates by filing a "candidacy."

Finding that such a convention had "authority to nominate:

a candidate." within the meaning of the amendments to the Act,

the Commission, in AO 1976-58, held that it constituted an election~.

The Connecticut statutes also provide that if no candi-

date other than the party-endorsed candidate receives the twenty

percent (20%) vote of the convention delegates and, if no other

"candidacy" is filed, then the party-endorsed candidate shall be

deemed to have been "lawfully chosen as the nominee of such party

for such office." Thus, in Connecticut, the convention can either

result in the nomination process being ended or in the nomination

process continuing with a narrowing of the field of candidates.

In this opinion, the Commission considered the fact that

the party endorsement from the convention might result in a tenta-,

tive nomination subject to a challenge. However, the Commission

ruled that that made no difference. If there is in fact no chal-

lenge and therefore no real primary election after the convention

there would be two elections as that term is defined in the Federal

election laws. These elections would be the convention and the

general election.

In the case where another candidate wins twenty percbnt

of the convention delegate votes and petitions for a primary elec-

tion and does thus challenge the candidate who received the largest

number of votes in the convention or in the case where a candidacy

is filed, the Commission ruled, there would be three "elections:"

the convention; the primary; and the general election.
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Clearly, this opinion is controlling in this situation

where there is no challenge after the convention and, thus, under

state law, there is no primary election. However, it does not

fully answer the question of what happens when, as presently in

Massachusetts, the convention eliminates all but one candidate for

the position from the ballot for the party holding the convention

but a "primary" is nonetheless held. The question then becomes

one of whether or not the subsequent primary is governed by the

Advisory Opinions cited herein which consider the entire nominat-

ing process or by those which deal strictly with the "unopposed"

election.

The Commission shed some light on this in its second

opinion concerning the Utah primary system, cited above, AO 1978-

30. Under the Utah system it is provided that the two candidates

receiving the most votes at the party convention shall be declared

the party's nominees, in the plural, to run in-,0primaryPE1iecti~.on,

However, the Utah statutes also provide that if one candidate

receives at least seventy percent (70%) of the total votes cast

at the convention, "he shall become the party's candidate in the

next general election without the necessity of running in the

primary election." In the Utah situation it is not said that the

primary is eliminated, it is simply said that the candidate who

receives seventy percent (70%) of the convention vote does not

need to run in it.

The Massachusetts situation, of course, is decidedly

different from this in that EDWARD M. KENNEDY is continuing to run,

in the primary, even though he has no opposition on the ballot and:

none through any petitioning or other similar process such as

filing a "candidacy." That difference, however, does not appear

to be material.
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However, the Utah situation as the Commission rendered

an opinion upon it in AO 1978-30 to answer the question in favor

of the "primary" having ended in Massachusetts with the conclusion:

of the convention which eliminated all other opposition from the

ballot because, the Commission noted, under the Utah system, the

individual who received the seventy percent (70%) endorsement at

the convention is omitting the direct primary election as far as

that individual is concerned. Again, the results were the same:

where the individual receives the seventy percent (70%) endorse-

ment, there are only two elections in which he is running. Where

the individual does not receive the seventy percent endorsement

and two candidates go forward from the convention, there are

three elections.

In rendering Advisory Opinion AO 1978-30 about the Utah

primary system, the Commission specifically noted that the opinion-

was based on the definition of election in the 1976 amendments

and that the advisory opinion, therefore, superceded AO 1975-54.

However, the Commission did not, in this opinion, overrule the

holding in AO 1975-54 that there is a single contribution and

expenditure limitation for the nominating process, regardless of

whether the process includes a convention, primary or other

procedure. What was superceded was the definition of what is an

"election." It was specifically held that the 1976 amendments

changed that definition so that conventions such as Utah's were

an "election," and that, therefore, there were either three or

two elections under a system like Utah's or Connecticut's, depend-

ing upon the question of whether or not the nominating process

effectively ended at the convention or continued forward through

the subsequent "primary" as that term is used under the State's

particular system. This refers, of course, to the State "primary"
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primary for all candidates as an event held in the state with

the question of whether or not there is, in fact, a primary on

that date for a particular candidate under Federal law.

in Advisory Opinion AO 1976-58 (also decided after the

1976 amendments) to which we have referred, the Commission made

it clear that where the convention was "tantamount to a nomination

of the candidate," and the convention "would fall within the..

definition of 'election"' as pelled out in the 1976 amendments to

the Act, then the nominating process stopped right there and the

subsequent state-wide primary for all candidates would no longer

be a primary for the candidate who had been the recipient of what

was "tantamount" to a nomination. Any doubts on this score would

seem to have firmly resolved in favor of this position by subse-

quent opinion of the Commission, AO 1978-25 (CCII Guide, paragraph

5315). This case concerned a runoff election subsequent to the

primary rather than a state-wide "primary" subsequent to a

convention election. However, in the opinion, this Commission

made it resoundingly clear that the reality of when the nomination

process is terminated will govern.

According.-to this Commission the question in that Advisory

opinion posed "the issue of whether a Senate candidate who is not

on the ballot in a primary run-off election may nevertheless have

the benefit of a separate contribution limit with respect to a

runoff election which is required between other Senate candidates

opposing each other for the nomination of another political party."

Thus, this situation was directly analogous to the present one in

Massachusetts in that Senator Kennedy is no longer opposed within

the democratic party, but other candidates who still have oppo-

sition are running from other parties. The language of this Com-

mission in answering that question seems to be definitive with

regard to the issues raised by this Complaint, so we quote it:
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"In addition, the definition of 'candidate'
in 2 Usc 431(b) refers to an individual
seeking nomination for election, or elec-
tion to Federal office. Once nominated
for election to Federal office, a candi-
date is no longer seeking nomination
and therefore is not regarded as a candi-
date with respect to any runoff election
prescribed by applicable State law to
select another nominee for the same
Federal office. Accordingly, contributions
to such a candidate may not be made with
respect to a runoff election which, as to
that candidate, is obviously immaterial
to his or her selection as a nominee for
the general election."

This clear language, which concentrates on the reality of

the situationwould seem to be dispositive of the present case.

Clearly, EDWARD M. KENNEDY is the nominee of the democratic party

at this time as the result of the actions of the convention elec-

tion held by the Democratic Party of Massachusetts on May 21 and

22 of this year. The state-wide primary for other candidates,

although he is still on the ballot, is not material to his selec-

tion as nominee for the general election.

B. A convention with authority to nominate: the import-

ance of ballot access. There are two subsidiary questions that

must be answered in conjunction with the above discussion. One

concerns the determination of whether or not a convention has

authority to nominate so as to be an "election" under the Federal

Election Campaign Act of 1971 as revised by the 1976 amendments

and the other concerns the question of: is a situation like the

present one in Massachusetts where the candidate who was in effect,

nominated at the convention and remains on the ballot, although

unopposed, a situation which qualifies as a separate election

under Federal election laws? In the latter situation, the ques-

tion is: can the candidate then take advantage of the Advisory

Opinions which relate to totally unopposed candidates?
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We will first discuss the question of a convention with

authority to nominate and go into the criterion of ballot access

which the Commission has established since that will shed great

light upon the second question.

It can be seen clearly from the above discussion in sub-

part A that in the systems that prevail in Connecticut and Utah

the party convention is an election. In the case of Utah, either

two candidates or one go forward from the convention election and

if two go forward there are three elections for purposes of con-

tribution and expenditure limitations whereas, if only one goes

forward, there are two elections. In Utah, of course, the candi-

date who receives the seventy percent (70%) endorsement of the

convention election does not have to run in the primary, although

it is held. In Connecticut, the results are the same although the

language is somewhat different. This is true, even though a chal-

lenge to the party-endorsed candidate in the state-wide primary

may emerge subsequent to the convention nomination process.

Clearly, in the situation in these two States, as is sometimes

the case in Virginia, a convention election which narrows down the

field of candidates is an election under the FEC Act. The Com-

mission has also rendered two Advisory Opinions about States where

party conventions do not constitute elections and these opinions

shed additional light upon the present situation and make it clear.

that the Massachusetts Democratic party convention in May of this

year was, indeed, an election. In AO 1978-25, which we have

alluded to above, the Commission referred to the situation in

Colorado and Minnesota and the opinion requested with regard to

the conventions held by the Republican Party in those States by

the same group that asked for the opinion on the primary and runoff

elections discussed in AO 1978-25. These two opinions,(which is

somewhat confusing,) have the same Advisory Opinion number, AO 197841
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opinion concerning Colorado and Minnesota, and paragraph 5315 for

the opinion concerning primary and runoff elections.

In the opinion concerning the systems in Minnesota-and

Colorado, the Commission went into the question of whether or not

a convention constituted an election under different circumstances

than those addressed in the opinions concerning Connecticut and

Utah. In Colorado, candidates for nomination at a primary election

are placed on the ballot either by a certificate of designation by

the "Assembly" as the party convention is called in that State, or

by petition. It is specifically provided by the State's laws that

no such "Assembly" or political convention shall declare that any

one candidate has received the nomination of the Assembly. In

other words, the Assembly can designate, and must designate, more

than one candidate and, in addition to that, other candidates can

get on the ballot for the primary by petition.

The significant factor is that what is emphasized by the

Commission was the process by which the candidates "for nomina-

tion in a primary election are placed on the primary ballot

(emphasis added].

In the same opinion, the discussion of Minnesota did not

illuminate specifically how ballot access to the primary ballot

is obtained in that State but implied that it was open to all

corners and emphasized that the only way to get a party's nomination

was to get the most votes in the primary. In that State the State.

party convention has the final authority to control the affairs of,

each political party but not who is to be on the primary ballot.
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Again, the language of this opinion is significant where

it states: "The Commission's review of both Colorado and Minne-

sota law indicate that in neither State do the party conventions

have authority nominate Senate candidates and thereby potentially

obviate the need for a primary election." What is significant is

the use of the language " potentially obviate the need."

What is emphasized then is the obviation of the need for

a primary election not whether or not a subsequent primary in name

is held where the candidate is in fact unopposed.

This issue was most recently addressed by the Commission

in Advisory Opinion AO 1981-29 (CCII Guide paragraph 5616) which

involved the conventions held in the State of New Mexico. Again,

the opinion makes it clear that it is ballot access which is the

key to determining whether or not a convention is an election.

Therefore, it is clear, that the Commission regards ballot access

as the realistic standard by which to measure whether or not a

nomination process is going forward. Therefore, when ballot access

has been terminated, the nomination process is at an end.

In New Mexico, the system is such that every candidate

who receives twenty percent (20%) or more of the votes at the

convention shall be certified to its Secretary of State as a

convention-designated nominee. As a result of becoming such a

convention designated nominee the name of the candidate is then

placed on the primary election ballot. The opinion emphasizes,

however, that a candidate who fails to obtain the requisite twenty

percent (20%) of the delegates';votes is not precluded from appear-

ing on the primary election ballot. He may obtain ballot access

by filing a nominating petition in accordance with State law.
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Moreover, the New Mexico law makes it clear that no con-

vention shall declare that any one candidate has received the

nomination of the state convention. The opinion then holds that

the New Mexico type of primary convention is not an election

under the FEC law, but instead is an "alternate method of obtain-

ing access to the primary election ballot."

This wholesome realism of the Commission is reflected

also in those opinions which deal with the question of petition

campaigns to get on the ballot. These are the Advisory Opinions

AO 1975-53 (CCH Guide paragraph 5158) and the instruction letter

to Elizabeth Holtzman (CCII Guide paragraph 6048), addressing the

same issue.

We would point the Commission' s attention to the fact

that in the present instance, complainant Hopfmann has been

specifically precluded from such a petition campaign which was the:

type of campaign that he expected to be able to conduct prior to

the Advisory Opinion of the Supreme Judicial Court of Massachusetts

rendered in May.

Further reinforcement of the Commission's position on

this matter is given in the Advisory Opinion AO 1978-25 (CCH Guide

paragraph 5515). This opinion deals with the situation where

there is a possible runoff election which may or may not occur

for two candidates other than the candidate whose attorney request-

ed the opinion. In other words, in the request for this Advisory

opinion, the requestor was seeking a possible separate contribution

limit for an election which was only material to candidates of

another party, whose nominating process had not ended. Again, the

Commission made it clear that "Once nominated for election to

Federal office the candidate is no longer seeking nomination ."

In that situation, the candidate who is already nominated is no
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The question may well be raised as to whether or not

the fact that there still -may be the possibility of an unsoli-

cited write-in nomination, as extraordinarily remote as that

possibility may be, would in some way render these rulings of the

Commission incorrect. It is clear that the Commission, by con-

centrating on the issue of access to the ballot has foreclosed

this argument.

In all of the States discussed in these various opinions

of the Commission, the practice of writing in some frivolous name

does exist. But the Commission has, quite rightly, considered

this possibility as influencing the law on the subject. It should,

be noted, however, in this regard, that in the present situation

in Massachusetts there is not even a check-off box, or a specified

blank onto which a name can be written.

C. The issue of unopposed elections. Several opinions

of the Commission have made it clear that where there is no oppo-

sition at all to a candidate, nonetheless, the scheduled primary

and general election for that State wherein other candidates run

for other offices still provide dates which define separate

"elections" for Federal election law purposes. Thus, in Advisory

Opinion AO 1978-79 (CCH Guide paragraph 5366) it was held that

Senator J. Bennett Johnston of Louisiana, in running unopposed in

the general election, could nonetheless have the benefit of a

separate campaign contribution and expenditure limitation for the

general election. Similarly, in Advisory Opinion AO 1978-41 (CCH

Guide paragraph 5531) it was held that contributions for an unop-

posed primary election were within the boundaries of separate

limitations for a separate election.

I I a I
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Again, in Advisory Opinion AO 1978-65 (CCH Guide para-

graph 5360) it was held that representative Andrew Ireland of

Florida, running unopposed in both the primary and the general

election, could have the benefit of two separate "election" con-

tribution and expenditure limits. However, there is no instance

in which the Commission has ever advised that a candidate who is

opposed and who eliminates the opposition at a convention may then

have the benefit of a subsequent, separate contribution and expendi-

ture limitation for a separate "election" for the primary that is

scheduled for all of the candidates in that State, both for the

State and Federal offices.

To hold in that regard would fly in the face of the

opinions rendered by this Commission in the Advisory opinions

cited in subsection A, above.
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D. Summary of the law derived from the Commission's

Advisory opinions as applied to this situation. The convention

held by the Democratic Party of Massachusetts on May 21 and 22,

1982 was an election as defined in Federal law by the Federal

Election Campaign Act of 1971, as amended by the amendments of

1976 to that Act. Because under the fifteen percent (15%) rule

as newly stated to be law by the Supreme Judicial Court of Massa-

chusetts in its Advisory Opinion of April 23, 1982, all candidates

other than EDWARD M. KENNEDY were denied ballot access as a result

of the voting at that convention, it terminated the nominating

process for the Democratic candidate for United States Senator

from Massachusetts in 1982.

Although EDWARD M. KENNEDY is on the ballot for the state-

wide primary for all candidates for State and Federal office

scheduled for September 14, 1982, that election is not an "election"

within the meaning of Federal law for EDWARD M. KENNEDY. There-

fore, he is not entitled, nor is the respondent THE COMMITTEE TO

RE-ELECT SENATOR KENNEDY entitled a separate campaign contribution

and expenditure limit for the September 14, 1982 event.

All contributions for the primary for EDWARD M. KENNEDY, as

reported by the COMMITTEE TO RE-ELECT SENATOR KENNEDY, have been

reported as if the September 14, 1982 state-wide election were a

primary election for EDWARD M. KENNEDY, and the only primary elec-

tion for EDWARD M. KENNEDY. Therefore, these contributions are

illegal to the extent that they were not made specifically for the

convention election of May 21 and 22, 1982 under the applicable

statutory provisions and regulations and designated specifically

for that convention election. All contributions to respondents

after May 22, 1982 are, as a matter of law, for the general elec-

tion.
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E. Statutory provisions that are applicable. The term

"contribution" and the term "expenditure" are defined by the

Federal Election Campaign Act to m, :an, respectively, any gift,

subscription, loan, advance, or deposit or money or anything of

value made by any person for the person of influencing any "elec-

tion" for Federal office, or, similarly, any purchase, payment,

distribution, loan, advance, deposit, or gift of money or anything,

of value, made by any person for the purpose of influencing any

election for Federal office. Notice that in each case any

"selection" in the singular is referred to. Act, subsections 431(8)

and (9) , respectively.

"Election" in turn is defined by section 431(l). Election

is specifically defined by listing, (paragraph (A) of section 431

(1))a general, special, primary, or run-off election; and also

(subparagraph (B)) a convention or caucus of a political party

which has authority to nominate a candidate, such as we have dis-

cussed.

Therefore, under these definitions of the Act and the Advisoy

Opinions discussed above, the campaign of EDWARD M. KENNEDY for

nomination to the United States Senate from the Democratic Party

of Massachusetts ended, as we have noted, at the close of the

party's convention of May 21 and 22, 1982 under these provisions of

the Act.

Nor, though undoubtedly some would argue otherwise, do the

regulations of the Commission, as set out in Title 11 of the Code

of Federal Regulations, alter this conclusion.
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"Primary elections" is defined in Title 11 CFR 100.2(c) (1) as:

"An election which is held prior to a gene-
ral election, as a direct result of which
candidates are nominated, in accordance
with applicable State law, for election to
Federal office in a subsequent election
is a primary election."~

It can be seen from this definition that the primary election

is defined in the regulations as that election which is held (first)

prior to a general election; secondly, as a direct result of which

the candidate is nominated for election in the general. It is

clear that the situation in Massachusetts at the present is such

that the only election which fits this description is the conven-

tion election held in May for the Democratic nomination to the

United States Senate.

This is not altered by 11 CFR 100.2(c)(5). That section

refers only to the situation where the candidate for nomination is

unopposed for the nomination within his or her own party. In that'

situation, which does not apply here since the Complainant did

oppose EDWARD M. KENNEDY for the nomination, the primary election

is considered to have occurred on the date on which the primary

election was held by the candidate's party in that State for all

offices.

This reinforces the Advisory opinions cited above concerning

unopposed primary elections and general elections for Senator

J. Bennett Johnston of Louisiana and Representative Andrew Ireland

of Florida.

The legal consequences of this situation under the Act and

the regulations are evident if we examine every passage in the

Act and regulations where contribution or expenditure limits for a

single election are referred to. Most evidently, of course, it

affects the reporting requirements of section 434 (a) (2) (A) Ci).
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That paragraph requires a Treasurer of a political committee

such as the COMMITTEE TO RE-ELECT SENATOR KENNEDY to file a pre-

election report twelve (12) days before any election, including

a convention election. That has not been done here, as has been

noted.

The other evident major provision affected is the contribution

and expenditure limits as set out under the Act in section 441(a).

In this instance, those individuals who have made contributions to

the COMMITTEE TO RE-ELECT SENATOR KENNEDY or to EDWARD M. KENNEDY

in the amount of One Thousand Dollars ($1,000.00) after May 22,

1982 have contributed to EDWARD M. KENNEDY's general campaign and

not to his primary campaign.

Similarly, those multi-candidate political committees that

have contributed to EDWARD M. KENNEDY's campaign after May 22, l98

have made a contribution thereby to his general campaign whether

or not such contribution was designated as being for a primary or

for the general. Similarly, expenditures made after May 22, 1982

by the respondent committee or by EDWARD M. KENNEDY were made for

the general and not for the primary election.

Thus, such expenditures, if made from funds designated for

the primary, were made improperly. Therefore, with regard to the

Act, Section 441a (d) (3), the National Committee of the Democratic

Party and the State Committee of the Democratic Party for Massa-

chusetts, including any subordinate committee of the Massachusetts'

State Democratic party, must count all donations made to the re-

spondent committee, to EDWARD M. KENNEDY, and to the party itself

for purposes of the primary campaign aimed toward the September 14,

1982 event as contributions to the general election of Senator

Kennedy which must count against the limit set out by paragraph(A)!

(i) of section 441a(d) (3).

9
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Further enlightenment on this score is provided by 11 CFR

110.1(j) (1), where it is set out that the limitations on contri-

butions shall apply separately with respect to each election. In

subparagraph (2) of that subsection it is said that an election

in which a candidate is unopposed is a separate election. And

this is in accord with the Advisory Opinions which we have cited

above. It further specifies in subparagraph (3) of that subpart

that if no primary election is held because a candidate is unop-

posed, the date on which the primary would have been held shall

be deemed to be the date of the primary for purposes of the con-

tribution limitations.

However, neither of these provisions applies to the situation

in Massachusetts, where the candidate was opposed and achieved the,

nomination through a convention election. That situation is gov-

erned by Advisory Opinions on Connecticut and Utah as well as the

Advisory Opinion 1978-25 to which we have referred.

Further, the phrase, "with respect to any election" is

defined in the regulations at 11 CFR 110.1(a)(2). In the case

where a contribution is designated in writing for a particular

election "with respect to any election" means the election so

designated. Here, contributors to the COMMITTEE TO RE-ELECT

SENATOR KENNEDY and to EDWARD M. KENNEDY have designated either

the primary or the general. It is clear from the reports filed

and the failure to file a report prior to the convention election

that by that designation of "primary" they meant, and the respond-,

ents understood them to mean, the upcoming primary for other can-

didates for other offices which will take place in Massachusetts

on September 14, 1982.

11 CFR 110.1(a) (2) (ii) refers specifically to the situation

before us where a contribution is not designated in writing for a
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for the convention election held on May 21 and 22, 1982. There-

fore, under sub-subparagraph (A) of that section, since the con-

tributions actually went toward a caucus or convention, they must

have been made on or before the date of that caucus or convention,

i.e., May 22, 1982.

As a practical matter, it would not make much difference in

this case if the contributions did come under sub-subparagraph (i)

since the net debts outstanding from the caucus or convention

were exceeded by the contributions to a considerable degree.

As a result of these provisions of the Act and regulations,

it can be seen readily that every other section of the Act and

regulations where a specific limitation for an election is referred

to is affected. We have listed most of these, although we undoubt*

edly missed some, in our Violations allegations, which con-

stitute part one of this Complaint.

Many of these provisions are in the definitions section

of the Act or the regulations. For example, in the Act, section

431 (8) (B), it is specified that the term "contribution" does not

include, in paragraph(iv) thereof, any unreimbursed payment for

travel expenses made by any individual on behalf of any candidate

or political committee of a party to the extent that the cumulative

value of such activity on behalf of a single candidate does not

exceed one Thousand Dollars ($1,000.00) with respect to any single.

election.

Therefore, here, if an individual has made such unreimbursed

payment for travel expenses between the May 22 date on which the

convention election terminated and the September 14 primary, then

such expenditure would count toward that limit for purposes of the'

general election, not for purposes of EDWARD M. KENNEDY's own pri-~

mary effort.
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The same can be said with regard to the limitations set out

in the Act, section 431(9) (D) (iii) for costs in support of commu-

nication to membership.

Another way in which the Act will have been violated by

the actions of the respondents in this instance will be in regard

to situations such as that defined in the Act, section 431(D) (viii)

(3). There contributions from the State or local committees for

campaign materials are excluded from the definition of expenditures

provided that they are not made from contributions designated to

be spent on behalf of a particular candidate or particular candi-

dates. Here, however, contributions made for purposes of the

election effort for the September 14, 1982 election of the party

will have a certain portion of their funds designated to be spent

for the Senatorial race and those funds will be designated for a

particular candidate, since there is only one candidate remaining.

Other provisions have been violated concerning the

subsidiary reporting of authorized committees to the candidate's

principal campaign committee, in this case the respondent COMMITTEE

TO RE-ELECT SENATOR KENNEDY. For example, it does not appear

that any of the authorized committees of the respondent EDWARD M.

KENNEDY filed pre-election reports for the convention election

with the respondent COMMITTEE TO RE-ELECT SENATOR KENNEDY under

the Act, section 432(f).

In summary, it can be said that every provision of the Act

and regulations which establish a limit or a reporting requirement

with regard to a particular election is here at issue. Clearly,

a large number of these have been violated or are in the process

of being violated.
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V. DOCUMENTATION

Exhibit A is "Opinion of the Justices to the Governor"

rendered by the Justices of the Supreme Judicial Court of

Massachusetts on April 23, 1982, which changed the primary system

in Massachusetts.

Exhibit B is a sample page from the reported receipts on the

COMMITTEE TO RE-ELECT SENATOR KENNEDY showing contributions

designated for the "primary" after May 22, 1982.

Exhibit C is the Charter of the Democratic Party of Massa-

chusetts, Section 3 of Article 6, with the "15% rule" adopted

early in 1982.

Exhibit D is a letter from the Democratic State Committee

of Massachusetts, Chester Atkins, Chairman, to the Honorable

Michael Joseph Connolly, Secretary of State of the Commonwealth,

showing the endorsement of EDWARD M. KENNEDY for party candidate

for United States Senate as a result of the May 21-22, 1982

convention and showing that no other candidate for that position

received a fifteen percent (15%) endorsement from the convention.

Exhibit E is: copies of letters from the Director of Elections

of Massachusetts to myself and to Frederick C. Langone, telling

us that the Office of Secretary of State cannot place us on the

ballot because of our failure to obtain the fifteen percent (15%)

vote at the party convention.

Exhibit F is a copy of a press release from the Office of

Michael Joseph Connolly, Secretary of State, showing that he

feels he is not able to place on the primary those candidates whoI

did not meet the fifteen percent (15%) rule.
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Based on personal knowledge and on information and belief

as set out in this Complaint, the undersigned suspects that there

is reason to believe that violations of the Federal Election

Campaign Act have occurred and complainant respectfully requests

the Federal Election Commission to initiate appropriate action to

determine the accuracy and completeness of respondents' reports

of receipts and expenditures.

Alwin E. Hopfman, ainant

DISTRICT OF COLUMBIA
CITY OF WASHINGTON

Sworn to and subscribed before me this l*# day of

, 1982.

/ 7

' NOTARY 0UBL

MPAIrCA P. JUNG

My commission expires ,,T..F 3 OF COU,,,A'Corn,:; ii .':c }~ ' eb' 20, 1935
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II. RECITATION OF FACTS

1. EDWARD M. KENNEDY is running for election to the United

States Senate from Massachusetts, as a democrat.

2. The COMMITTEE TO RE-ELECT SENATOR KENNEDY has been

designated by EDWARD M. KENNEDY his "Principal Campaign Committee"

pursuant to federal election laws and regulations on FEC Form 2,

Statement of Candidacy, dated February 9, 1981, and received by

the Federal Election Commission ('Commision") on February 10, 1981.

3. Until April 23, 1982, when an Advisory Opinion to the

contrary was rendered by the Supreme Judicial Court of Massachus-

etts, access to the primary ballot in Massachusetts could be

obtained by any candidate who met the following requirements:

A) The candidate must not have been enrolled in a
political party (other than the one whose nomina-
tion he was seeking) for a period of one year
prior to the filing date.

B) The candidate must have filed a certified petition
with the names of 10,000 registered Massachusetts
voters, voters who were either registered in the
party whose nomination the candidate was seeking
or, in the alternative, were not enrolled in any
party.

C) The candidate had filed a written acceptance of
candidacy.

D) The candidate had filed a certification from the
Registrar of the town or city of his residence that
he had been an enrolled member of the party in which
he had run for at least 90 days.

4. Prior to the Advisory opinion rendered by the justices

of the Supreme Court of Massachusetts in April of 1982, the demo-

cratic party of Massachusetts had, from time to time, held conven-.

tions several months before a scheduled primary election and given

party endorsement to candidates for state-wide office, but no

candidate had been denied access to the primary ballot because he

or she had not received any specified party "endorsement" as a

candidate.
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to cuestions propounded to them by the Governor. /

o ?. s Excellency, the Governor of the Com.monwealth of
M.a ssa cn-.; s Et-f.s:

7.e %ust4ces cf tnE Su-r,, Judiia" Court
rEE::~ful~ reznd tc the cuet:-onc set forth n the Governor's
request dated Apr. _, 298Z, and trarrsw,.tted to the 3ustices or.

C. 29EE.

c. :7E, ( ., prcvades in part that "[the nomirAatior. cf
candadates for nomination at State pr-ia-r-es sha22 be by nmina-
t1on ;abcers." T.ere is pend'nc before the Gcvernor for his
approval Souse B:l No. 5852, which would amend C. 53, S 44, by
i.-sertinc after the fIrst sentence the followinc sentence: "Not-

v'  w samnc the charter, rule or by-law c a political party,any' candidate, who is enrolled in such Political party, submitting
nomination -apers subject to the provisions of this chapter shall
be a candidate for nomination at the state primary." Article Six,
Seztion 1., of the charter of th tart of the Cc0 T-
w - T-4: f .. : s c us t , Cfv de ' Stat - ,ere s .aaCc er,,Ion
7- C fvc -t .S-r.Eet c t h ' - n c:, a-- - -- f- -'c p.jJ s . - . Zc

4 1 ,.1 / -

- .
/
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fcr sta-tewide officeF in tho.se vezer. w:.: -. ch suc" cf-=f as tc

be f illed. Endorsements for statewide office of enrolled Democrats

nominated at the Convention shall be by majority vote of the

delegates present and voting, with the proviso that any nominee who

receives at least 15 percent of the .Convention vote on any ballot

for a particular office ma h alence the Convention endorsement

in a State Prirar. Election.*

Stating hie uncertainty "as t- the nezess-:v or constitutionality

Cf E. 5E52 if enacted into law," the Governor zecuezs, prsua.-

to the authority contained in Pt :I, c .- -- 2 f 2 f t.e ssh-

setts Ccnstitution, as &mended by art. E c! the Articles of

Arrendxr-en, the opinion of this court cn the followinc questionE cf law:

"1. Does the fifteen percent rule in th-e De~wzcratic

Charter supersede the current provisions of General

Law, Chapter-53, section 44, or can a candidate be pLaced

on the Democratic State Primary Ballot by -nomination papers

without having received fifteen percent of the vote at the

part), convention? /t!c, AA'K'-,: C

"2. Wculd enactment of E. 5E52 allow a candidate tc be

placed on the Democratic State Primary Ballot by nomination

papers without havInc received fifteen percent of the vote at

the party cca.vention?" "

I.

The -constituticnal prov.-sion whih :-Coer5 us tc ar.z-, r

cuesticrE proo-.nde by the Gove-rnor, the Cc- icS , an- th£ L --s:tre,

%:-Esrcts our authority to "important cu, " rn cf ] a-x tc
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'scemn occaslons." Part , c. 2, ( ., art. 2 of the ta=ahusez=s

Constitution. To preserve the principll e SeParation of powers,

fundamental in our systeZ of government, we are bound strictly to obsej
these cdhstitutional limitations. Answer of the Justices, 362 Mass.

914, 916-917 (1973). As the Justices have advised, *By a solemn
occasion the Constitution means some serious and unusual exigency.

It has been held to bi such an exicency when the Governor or either
branch of the Legislature, having some action in view, has serious
doubts as tc their power and authority tz tai.c such a-ticn, under

the Constitution, or under existinc statutes." Answer of the

Justices, 373 Mass. 867, 871 (1977), quotinc fron Answer of the

Justaces, 148 Mass. 623, 625-626 (1889).

CBecause question rnumber I inq uires only abcut the legal
effect of the current statute in light of the Deocratic party

charter, and not about the Governor's authority to take action,

-- there is no solearin occasion authorizinC us to answer. Opinion

of the Justices, Mass. Adv. Sh. (1981) 1361, 1381-1382. It may
w'ell be that the Justices' answer to question number I would

help the Governor determine the ".ecessityv of House No. 5852 in
view of the present statute, a concern expressed in the request.

However, whether the bill is necessary raises the question whether

it is wise or expedient for the Governor to approve the bill.

The Justices are not empowered to answer ciestions bearing on

the wisdorr or expendien-y of propcsed ]ec-atio.n. Answer of the
'_.;ticcs, 319 Mass. 731, 734 (1946. . 0c5 t-he Justices,
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3]4 Mass. 767, 772-772 (1943). Nct ha,'nz the autheritv tc

answer question number 1, we respectfully :equest that we be

excused from answering it.

In ,Che context of the Governor's expressed uncertainty as

to the constitutionality of House No. 5852, we interpret question

number 2 to inquire whether, if Bouse No. 5F52 were approved,,-

G. L. c. 52, S 44,as thereby amended, would abridae the constitutional

xights of the Democratic party, and its members to assocIate by

allowinc candidates to be place orn the De-ocratic ctate primnary

ballot in contravention of the party's charter. The Governor has

a present duty to act on Bouse No. 5852. Part 1i, c. 1, 5 1, art. 2,

of the Massachusetts Constitution. Thir duty, and the Governor'

* expresse doubts about whether Ecuse No. 5E52 would be constitutional

i he approved it, present a sole . occasion requiring our answer

to the second question. See Opinion of the Justices, 314 Pass.

7 e7, 772 (1943).

"'Thb IDemnocratic- Party of the Cojrcwnwealth] and its adherents

enjoy a ccnstituticnally prote-zed right of political association.

'There can no longer be any douht that fr.cedom to associate with

others for the commron advancement of political beliefs and ideas

is a for= of 'orderly group activity" protected by the First and

Fourteenth Amen-ents. . .. The right to ac=ate with the

politi.zal party of one's choice is an r. &] part of this bts-,C

czr.r:tuI ona. freedon.' F usDer v. Font~kes, 414 U.S. 51, EL_?

1972) "And of cour-e Zh S f . r CcF ns f c-71
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". . .. I.: -c .e E. . :. . . I

c:r c Itt wt. th- tj.tE frefdo' CA. 1. -1 7.1 4 t .:esl .

:67t_:(:.c. v-th tthe freedo, of its ;,- ,--, v . .e

', 41" 2E3)." Ccusins v. _ 4. U.-. 4734 4E2-45E Cr175).

'v-eel. ~cf asocatzic- woule trove F. e.:t\ cu _ran~eE . aScja-

":- , .-. no: iir-, contro. ever r.e thce vh

.re z ;. nterests and persuasions that u-nerlie the association'E

1) .)Cc' LJenocrz,6ti c Par ty of U.. 6E Wr:r 4 5 4U

-7. 22 n.22 (19E'), cuotin Z. Trbe. , tut:On ; ._ _ --
4.

. S.. ."7E A 5de e n.inat c r c 0" . a oe:Iera'P:'n i.e." i po .l i -ic

j, C ectior ballot as the candidcate. endssed by an intified political

party is a critical decision for that party.The party, therefore,

, has a sobstantial ir.-.erest, ir-p ic . :t t fdos, of association,

to ensure "that part" 'heaers hve a&r eff-ctive role in that

decision. Democratic Party of U.s. v. w:sc:-r-in, supra.

Within the Commonwealth, the winner bv a plurality of a

party primary becomes that party's canridace for statewide office in

the general election. G. L. c. 53, 5 2. voting in party primaries

is lind ted to enrolled party members and u nenrolled voters who enro~l

at the polls just before receivin- b_.o-vs. G. L. c. 53, S 37.

Apart f.rori Article Six, section I1I, of the State Dn:cratic party

charter, in order t- be IaceA on a par:. r

ba~Ict, a candidate for st tac'i e cftf b an erirolle



merber cf that par:', G L c. E n, s, . ninat:

paper- signer by at least .10,000 registerzd voters, c. 53, S 44p

who may be enrolled in that party or unenroled. G. L. C. 53, s 4(.

Therefore,. apart from Article Six, section 1II, of the State Demo-

cratic party charter, a candidate for statewide election could be ..

r' placed on the Democratic party ballot and win the primary, thus

£ Y becomin. entitled to be placed on the general election ballot as the
.',Democratic party canidate, with little or no suppvort fron the

,C _Lcuiar party r.crxLership.V

WThe State Democratic party charter, Article Six, Section I1,

proviso that any? nominee who receives at least 15k of the

vote at the State convention may chellenge the convention endorse-

<" ment, by ziegative implication 4="s to the statutory requirement

of nomination papers for placement on'the primary ballot the further

requirement that a candidate rust receive at least fifteen percent

of the convention vote. This has the double effect of limiting

the number of candidates on the primary ballot, thereby eliminating

the confusion that may result fron, too nanv candidates, and of

#4. limiting the candidates to those with significant party support,

thereby giving the party members an effective role in choosing

the party's candidate in the general election. The State has been

held to have a compelling interest in lixmiting the number of

candidates in order to prevent voter con'usion. .?,-erican Party

of Texas vi White, 415 U.S. 767, 780-7FI (1974). Storer v. Brown,

415 U.S. 724, 732 (1974). A politica: Tpar.v .s para rt.re-t.

V cj Feruary, 1980, 39.9k cif all rv.c~s'rec Voter-
iaT the Conmmonwealth were ui;Enroller. rach7c; v. Secretary of tht
Commonwealth, Mass. Adv. Sh. (1981) 93, 97.
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If House Nc. 5F52 were approved, c. z. c. 53, C 44p as thereby

amended, would appear to override the charter requirement cf 15%

of the convention vote for placement on the primary ballot

and, together with c. 53, S 46, would eliminate the Democratic

'• party's control of who its candidate in the general election would be.

/ This would substantially infringe the right of freedom of association

of the Democratic party and its members, and therefore, to pass con-

stitutional muster, it must serve a cor-pelling State interest, Sears
L

A '. Secretary of the Cor-.onwea2tt, 369 Mass. 392, 397 (1975), and

do so with as little infrincement on constitutional rights as

Tr possible. See Fiddell v. National Democratic Party, 508 F.2d 770,

776-776 (5th Cir. 1975). We must apply "strict scrutiny" to its

en justification and operation. Bachrach v. Secretary of the Common-

wealth, Mass. Adv. Sh. (1981) 93, 101.

PfPAL The Commonwe.lth°-unquestionably has a compelling interest in the

r overall regularity of the election process, incuing limitation

of the nunber of candidates on the ballot so as to avoid voter

confusion and ensuring that the candidates whose names appear on

t2he ballot have significant corrmunity support. %merican Partyo

Texas v. White, 415 U.S. 767, 782 (1974). This applies to the

conduct of primary elections, Kusper v. Pontikes, 414 U.S. 51 (1973),

P-sario v. Rockefeller, 410 U.S. 752 (1973), which are an irnortant

part of the procedure by which the ult.iir.,ate offi-e tolaer is chzsen.

Sears v. Secretary of the Con onweal+l) sJa at 398. These

irtercst5 axe se:xved by t ,e requi e(er3t at c t fcr t e-te-

Wied office cltain the sic,.:Lur< . of >"t 3C,CO0 reciT -eC
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5. S

Co voters on nomination papers, G. L. c. 53, S 44, but they are

not served by the elimination of a 15% conventiorn vote

•;recuirement for placement on the .rimary'ballot. Elimination

" of the Democratic party Charter requirement could only-increase

the number of candidates on the primary ballot, with a resulting

increased potential for voter confusion.

We assumeL'tt house No. 5852 was designed to promote the

integrity of the election process. Nevertheless, the Commionwealth's

comoellin? interest in the intecr-ty of the electi-o. process does

n not constitutiona.lvA justify elirinatior. of party cortrol

over who the party's candidate in the ceneral ciection will be.

'This view finds support in Democratic Fartv of U.S. V. Wisconsin,

surra. In that case, the Unites States cunreme Court struck do-n

a State statute that compelled the party to seat de2ecates at its

national convention who were bound by the statute to vote on the

first ballot with the results of a pri-,x:ry election in which any

registered voter could participate regardless of party affiliation.

sis was contrary to the national party rules. Wisconsin imperz.i'_siblY

attempted to override the national party's attempt to liit thse

who could participate in the prr.,_ses l-ading to the selection

of delecates to their National Convention." Id. at 122. General

Laws c. 53, S 44, as it wouild be amenfrd by Nc, se ?o. 5852. would

attempt to override the State -,o7:atic et'_ ffort tc ensure

ta reablar Farty .,e.ers ave a sus-::-J v@> e In the sale--

IY tior. of its c ar, c e o s f o ars vle atf- cc, a-iC tiat, at 2c St in
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* conjunction with 5( 44, 46, and 27 of C. L. c. 53 is impernissible.

I! the law of the Corr.onwealth wc tc, re~uire that nomination

papers be signed only by recular r.e-7bers of the party, contrary

to c. 53, S 46, or that only reaular members of the party may

vote in the primary, contrary to c. 53, . 37, then c. 53, S 44,

as it would be amended by House No. 5F52, would be less intrusive

ona political party's constitutional riahts. However, we express

no opinion on whether it would be sufficiently less intrusive to

be constitutionallv sound, si.nce th- not the question before

us, nor need we consider whether any' proviso 0f the Constitution

cf the Commonwealth might prohibit the proposed enactnent.

We answer cuestion number 2, as interpreted by us above, as

follows: If House No. 5E52 were aproved, G. L. c. 53, S 44, as

'" thereby amended, would abridce the constitutional rights of the

Democratic party and its menbers tc associate by allowing candidates

to be placed on the Democratic State prinary ballot in contraven-

tion of Me party's charter.
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The foregoing opinion is Subr,itted by the Chief Justice

and the Associate Justices subscribing hereto on the 23rd day of

April, 1982.

Edward F. Eennessey

Zerbert P. Wilkins

Pa.l Z. Liacos

Ruth :. Abrams

Sc'ser. N cIan

Neil Lynch

Francis O'Connor

0 C
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Mae Zonorable 4ichael Joseph Ccnnol1y
Secretary of the Cz=onwealth
•Raom 330

* State ECuse
Boston, Hassach9setts 02133

tea: Secretary Cc.W.olly:
At-t ached to this letter are copies of the .a.te:

a:! t~e nocratic Party tfhee Cc~onwealth -of klassachuset-b.",
as amended th.xu;h Aril 11, 1981, and two amend ments adopted
by the Pa-ty in Convention on May 21, 1982. One amendment
amends. 0-- cle fix, Sectibzi V, by changin; the date of the
Convent4ion, and the other amendment inserts certain sentences

-. followL.g the first sintence of the preamble. I hereby certify
e- that t!aVe doc-4ents constitu~te the Chazterz as currentl1y in

effect.

eeti-ng in Convention in Springfield, Massachusetts,
on May' 21 and 22, 1982a the Demccatic Party of the Cc.onwe&t'-.
ofe Massachsetts * rsed the followin cand datas fr_ _ etazt-
wide offices, in the. 2982 Pci-omaxy n Gener~e, eleca-i*ons.:

United States Senator
Governor
Lieutenant Gevr:.-
Secretary of the

Cc:ornwealth
Attorney General
Ta=sure: and
Rce ive:-Ge.neral

Audc.t

Edward 14. Zennedy
H±chae! S. Dua±s
Evelyn P. iu.-fhy

ie.chael Joseph CcnnollvFrancis X. Be.lctt;

Rce. Q. C=ane
Jchn J. Fiegan

mzINIT D



• *i Bcnorabl e MichaOl Joseph Connolly
paver TWO May 25, 1932

The f olowing nominees received at least 15 ft::.-.

of tje Codventilon vo . on one. or more ballots and are th.e,-

fore eligible to challenge the Convention endorse-ant -. ."

state prm&- y election, in accordance with Article Six,

Section IZZZ of the Charter:

Governor
Lieutenant Goveror

Secreta.-y of the.
Cc~oflwSalth

Edward '. King
John r. .Ee.
Lcuis R.- Nlockinelio
Lois G. Pines
Samuel Ratond..

Rose:a-xie E. Sanscme

Very t"-uly

Chester G. Atkins

CGA:bd3.
!nclosi"s

(0m



Offift of the Iaschusem Secretary of State
H fd,. o.. . •

Ow AIOnw Pw

3 . NA OWIS
037? 737.38 May 21v 1912

j~r. Alvin E. Hoplmann
29 Tuttle Road
Sterhg, MassMchusetts 01564

Dear Mr. hoplmann:

For the reasons given in the enclosed statement, Secretary Connolly has decidedto follow the April 23 Supreme 3udicial Cours Opinion of the 3usticts, 385 Mass.1201 (1992). because the enclosed hetter from ihe Democratic State Committee
Snot indicate your cOmpliancwr with the party charter, we are unable 1oplace your name on the IDemocratic state primary balbt.

Vec have already nsued toyou our recipt reliecting this decision. Pease contact
this Office It you have any questions about this decision.

Drcio Mol ea ecinDirector of Elections (

aioMu/k
Enclosure

a Uahm~ ~aehie ff1
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Office of the - Secewy of s
MkaJosg6 aay, SecrMrM

3sin MA OM
W17) W7m PAy 269 1982

Mr. Frederick C. Langcne
118 Richmond Street
Boston, KA 02109

Dear Councillor Langone:

For the re-sons given in the enclo:ed statement., Secretary Connollydecided ye.terday to follow the Ap-l1 23 Supreme. Judicial CourtOpinion of the Justices, 385 Mass. 1201 (1982). Because the enclosedetter from the Deocrtig State Ccuittee does not indicate your cmpliancewMtt the party charter, we are unable to place your name on the Democratic
state primry ballot.

£nclosed is our receipt reflecting this decision. Please contact this
'office tf ybu have any questions about e.islon.

" -. *..* . , " .n"."ly,
• • " "1 ~U. '... . .'

- *...'.*....... p....................................................... - .

4. 1,c...0

-E,-IP,. .. ,Enclosre,. - -"."-
:,= - -' :,- .

I)
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Fu* m . 13astan 02133

727-2800
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c •g D@M . NOL

g s R.. Y? A V O P SV A Y S

CO"OLLY V1r.- A3E ST SUPR JUDICI CCV OPTWIO-

Tuesday, May 25, 1982
Contact: "un mCcauhey.,. 727-9126

Secretary of State )UMchael Joseph Co~olly today released ttle follcvng

statein: cCnceTr--z the 1982 statwude Deaoc:a.±c pr±ia.y ballot:

3.

4
In



.

..

ft, Apr 1i 23ahe Supreme Judicial Court issued a uanmou Pnonta

Lt would be ucostitcutonal to apply state law so as to contradict the "15

perceti ri4e" In the state Democratic party charter. Af ter thAt opinion was

relead. I instructed zy Eliect on DivisioU to receive no"±nat.ou papers fro=

stateride De=ocratic candidates but to advise the= that their ballot sta us w"

* tdetr-Vned.

Today* the Democratic Staue Comtiae certified to me in thf actached letter

the nares of those candidaes who have =et the requirements of this party charter-

provision. Zn accordance with the Supreme Judicial Court's opinion, I a therefore

unable to-place on the scat* primar ballot the nwes of two candidates vho have

filed othervose-val.d Democratic nomination papers for Lieutenant Gov e.or W.ith

%r my office - Frederick C. Lang ne and Joel H. ?ressman.

I = &rare that -18tgatlon may result from cy decision to ccmpiy Vith tIe

%S*:eie J ical C t's opinion. I will continue to do everything in =7 power to

r- bring abcu: a Pzcpt and just judicial resolution, so that the state pri--.ar= ballots

can be pT'z:ed on schedule. '1

o.1



FEDERAL ELECTION COMMISSION
1125 K SIRFIT N.W
WASHIINGION.D.C. 20463
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