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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463
October 25, 1982

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468 (82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a

complaint pursuant to the reguirements set forth in 2 U.S.C.
§ 437g(a)(l) and 11 C.F.R. § 111.4.

Sincerely,
Charles N. Steele
General Cqunsel :
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Associate General Counsel

BY: Kenneth A. Gross = =

Enclosure

Expedited First General Counsel's FReport




FEDERAL ELECTION COMMISSION -un: =
1325 K Street, N.W. —SES
Washington, DC 20463
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MUR # 1468(82)
Date Complaint Received

By OGC 9/13/82

Date of Notification

To Respondent 9/16/82
Staff Member Mims

EXPEDITED FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT'S NAME: ALWIN E. HOPFMANN

RESPONDENTS' NAMES: SENATOR EDWARD M. KENNEDY AND THE COMMITTEE
TO RE-ELECT SENATOR KENNEDY

INTERNAL REPORTS CHECKED: NONE

FEDERAL AGENCIES CHECKED: NONE

SUMMARY OF ALLEGATIONS

On September 13, 1982, Alwin Hopfmann filed a complaint

alleging numerous violations by the respondents. Complainant's

principle assertion is that the Massachusetts state Democratic
Party's convention held during May 21-22, 1982, for the purpose
of "endorsing candidates" should have been treated as the primary
election. Complainant argues that the Charter of the Democratic
Party of Massachusetts which provides for the endorsement of a
candidate who receives more than fifteen percent of the vote of

the convention delegates 1/ establishes a de facto nominating

1/ Charter of the Democratic Party of the Commonwealth of
Massachusetts, Article Six, Section III (adopted April 11, 1981\
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process which concludes whenever only one candidate emerges from
the convention with at least fifteen percent of the vote. Under
Massachusetts law, no candidate for a primary election will be
placed upon the ballot who does not comply with the fifteen
percent rule of the party. 2/ 1In this instance, only Senator
Kennedy emerged from the convention with at least fifteen percent
of the delegate votes for the Democratic Party's endorsement for
Senate. Complainant rationalizes that since no other candidates
were allowed to be placed on the ballot, the action taken by the
Party's convention delegates amounted to more than a mere
endorsement of Senator Kennedy's candidacy and was, in fact, a
nomination.

If, as complainant urges, the convention completed the
nomination process, Senator Kennedy's committee violated numerous
reporting requirements 3/ as well as the contribution

limitations. 4/

2/ Mass. Gen. Laws Ann., ch. 53, § 44 (West 1975).
3/ 2 U.S.C. §§ 434(a) (20(A) (i), 434(a) (6) (A) and 434 (b).

4/ This allegation is based upon the presumption that if the
primary election occurred with the vote of the convention
delegates on May 22, 1982, rather than on September 14, 1982,
then all contributions received subsequent to May 22, 1982, would
count against the general election limitations to the extent that
they were not designated to retire primary campaign debts.
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FACTUAL AND LEGAL ANALYSIS

Article 6, Section III of the Charter of the Democratic

Party of Massachusetts which is entitled "Endorsing Candidates"

provides:

There shall be a State convention in even-numbered years
for the purpose of endorsing candidates for statewide
offices in those years in which such office is to be
filled. Endorsements for statewide office of enrolled
Democrats nominated by the Convention shall be by
majority vote of the delegates present and voting, with
the proviso that any nominee who receives at least 15
percent of the Convention vote on any ballot for a
particular vote may challenge the Convention endorsement
in the State Primary Election.

Chapter 53, Section 44 of the Massachusetts General Laws

provides, in pertinent part, that "[tlhe nomination of candidates

for nomination at state primaries shall be by nomination papers.”

On April 5, 1982, Massachusetts Governor King had before him
Massachusetts House Bill No. 5852 which, if approved by him would
nave added an additional sentence following the first sentence of
Chapter 53, Section 44, supra, stating "[n]Jotwithstanding any
party charter, rule or by-law, any candidate submitting
nomination papers pursuant to this chapter shall be a candidate
for nomination at the state primary." Clearly, the effect of
this Bill would have been to allow canrdidetes, in addition to
those who had received at least 15 percent of the convention
vote, to challenge the convention's erndcrsement on the primary
election ballot. Due to constitutional guestions perceived by

the Governor in the effect of the proposed legislation, he
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requested, and received, an Advisory Opinion from the Supreme

Judicial Court of Massachusetts. Opinion of the Justices,

385 Mass. 1201 (1982).
Two question were put before the court:

1. Does the fifteen percent rule in the Democratic
Charter supersede the current provisions of the General
Law, Chapter 53, Section 44, or can a candidate be placed
on the Democratic State Primary Ballot by nomination
papers without having received fifteen percent of the
vote at the party convention?
2. Would enactment of H. 5852 allow a candidate to be

placed on the Democratic State Primary Ballot by

nomination papers without having received fifteen percent

of the vote at the party convention?
The court declined to render an opinion to guestion one due to
the lack of a "solemn occasion authorizing [the court] to answer"
(the standard utilized by the Massachusetts Court for rendering
Advisory Opinions).

As to the second gquestion, the Court concluded that "[i]f
House No. 5852 were approved, G.L. c. 53, § 44, as thereby
amended, would abridge the constitutional rights of the
Democratic Party and its members to associate by allowing
candidates to be placed on the state primarv ballot in
contravention of the party's charter."” Gocvernor King declined to

sign the Bill after having received this Opinion.
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Complainant asserts, then, that the Democratic Party's
Charter is given the full effect of state law, and because no
other candidate at the convention received at least fifteen
percent of the convention vote for the endorsement for the
party's nomination for the U.S. Senate seat, the nomination
effectively occurred with that vote by the convention delegates.
Complainant has attempted to draw a parallel between the
situation in Massachusetts and that in Connecticut. 1In that
regard, he points to the analysis set forth in Advisory Opinion
1976-58.

There, the party had adopted a twenty percent rule for
convention voting. The state's statute provided that whenever

only one candidate received at least twenty percent of the

convention vote "no primary shall be held by such party for such

office and the party-endorsed candidate for such office shall be
deemed [emphasis added] to have been lawfully chosen as the
nominee of such party for such office." Massachusetts, on the
other hand, is not so restrictive. The primary election contest
in Massachusetts does not in any circumstances terminate with the
vote of the party's convention delegates. Massachusetts still
holds a primary election. Certification that a candidate is his
or her party's nominee must await the results of the primary
contest. The contest is ncot a nollow procedure because the
Massachusetts General Laws provide for write-in campaigns. 5/

In the present case, therefore, although Senator Kennedy was the

5/ "A person whose name is not printed on a state primary ballot
as a candidate for an office, but who receives sufficient votes
to nominate him therefore" and who accepts the nomination shall
be placed on the ballot for the ensuing election. Mass. Gen. Laws
Ann., ch. 53, § 3 (West 1975).
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only Senate candidate to emerge from the convention with at least
fifteen percent of the vote, he still was not the Democratic
Party's nominee. The powers provided the convention by the
Democratic Charter do not include the power to nominate
candidates; it may merely endorse a candidate. Until the voters
spoke at the polls in September, there was no Democratic Party
nominee for the United States Senate from Massachusetts. There
was, until the balloting was completed, a possibility that a

write-in campaign could be mounted to effectively challenge the

action of the convention which endorsed Senator Kennedy. 6/

Because the convention is merely a "winnowing-out" process and
does not under any circumstances result in the nomination of a
candidate until after the primary electior is held, the

convention should not be considered as an election for purposes

of the Federal Election Campaign Act of 1971, as amended. 17/

6/ The United States Supreme Court has recognized the interests
of the state in limiting the number of persons on the ballot in
order to avoid voter confusion, American Party of Texas v.
White, 415 U.S. 767(1974), and the associational rights of a
pclitical party to determine who will arpear on a general
election ballot as the candidate of that party, Democratic Party
of U.S. v. Wisconsin, 450 U.S. 107(1978). Although the
Massachusetts Democratic Party has not chosen to nominate a
candidate at the convention, it has chosen to reduce the number
of candidates who may appear as having its endorsement in the
primary election. The state's acquiesence in this process would
appear to further the interests of the state as well as the
associational rights of the party.

7/ Indeed, in AO 1978-79, the Commission considered the effect of
Louisiana's statute which provided for the termination of the
general election process where a candidate, in an open primary
contest, received a majority of the vote in the primary. Because
the state did not certify that candidate as the winner of the
general election until after the scheduled date of the general
election, the Commission concluded that the candidate could,
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Accordingly, the General Counsel recommends that the Commission
determine that there is no reason to believe that Senator Edward
M. Kennedy or the Committee to Re-Elect Senator Kennedy violated

2 U.S.C. §§ 434(a) (2)(A) (1), 434(a)(6) (A), 434(b) or 44la(f).

1/ (cont'd.)

although unopposed, still qualify for separate contribution
limitaticns. 1In addition, the Commission has previously noted
that the question of whether a party convention is an "election"”
with "authority to nominate a candidate" turns on an analysis of
state law regarding the power and role of such a convention in
the nomination of candidates for Federal office. See also
Advisory Opinion 1976-58 (Connecticut statute providing that no
primary shall be held when only one candidate receives at least
twenty percent of the vote; "the 'endorsed candidate'...shall be
deemed to have been lawfully chosen as the nominee of such party
for such office."); AO 1978-25 (Colorado and Minnestota's
political conventions are not elections since they "do not have
authority under state law to nominate candidates..."); and AO
1978-30 (Utah's party primary convention was held to be an
election due to a statutory provision which stated that whenever
cne candidate receives at least seventy percent of the votes cast
"he shall become the party's candidate in the next general
election without the necessity of running in the primary
election.") '




Recommendation - MUR 1468 (82)

1. Find no reason to believe that respondents Senator Edward M.
Kennedy or the Committee to Re-Elect Senator Kennedy violated 2
U.S.C. §§ 434 (a)(2)(A) (i), 434(a)(6) (A), 434 (b) or 44la(f).

2. Approve the attached letters to Alwin E. Hopfmann, Senator
Kennedy, and the Committee to Re-Elect Senator Kennedy.

3. Close the file.

Charles N. Steele
Genera&\Counsel

@U‘Z?, 17§ s g

Date : Kénneth A. Gross /
Associate General Counsel

Attachments
l. Letter to complainant
2. Letter to respondents

CERTIFICATION

I, Marjorie W, Emmons, Secretary to the Federal Election
Commission, hereby certify that the Commission, on October 25,
1982, by a vote of 5 to 0 , adopted the above recommendation of
the General Counsel in MUR 1468. -

pate: /O =) S =&l Zﬂﬁ—m WW
Commi

Voting for the Recommendation: ioners Aikens, Harris

McDonald, McGarry and Reiche

Voting Against the Recommendation:

Absences or Abstentions (Indicate):Commissioner Elliott (Ballot

indicates not voting in this

matter).




FEDERAL ELECTION COMMISSION

WASHINCTON, D C 20463

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468(82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a viclation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.
§ 437g(a) (1) and 11 C.F.R. § 111.4.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

| ;T\XL\(\ ANNE \\;\ \
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C 20463

Mr. William C. Oldaker, Esquire

Epstein Becker Borsody & Green, P.C.

1140 19th Street, N.W.

Washington, D.C. 20036 Re: MUR 1468 (82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October , 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file

in this matter. (This matter will become a part of the public
record within 30 days.)

Sincerely,
Charles N. Steele

General Counsel

BY: Kenneth A. Gross
Associate General Counsel

ARG, o
\B(Q\qx \




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468 (82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.
§ 437g(a)(l) and 11 C.F.R. § 111.4.

Sincerely,

Charles N, Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

October 25, 1982

Mr. wWilliam C. Oldaker, Esquire

Epstein Becker Borsody & Green, P.C.

1140 19th Street, N.W.

Washington, D.C. 20036 Re: MUR 1468 (82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October 25, 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file
in this matter. (This matter will become a part of the public
record within 30 days.)

-

Sincerely,

Charles N. Steel

BY¥/Kenneth A. Gros
Associate General Counsel

Enclosure

Expedited First General Counsel's Report
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FEDERAL ELECTION COMMISSION ‘' A &
1325 K Street, N.W. T e TR
Washington, DC 20463
620CT2¢ ayg: 4§
MUR # 1468 (82)
Date Complaint Received

By OGC 9/13/82

Date of Notification

To Respondent 9/16/82
Staff Member Mims

EXPEDITED FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT'S NAME: ALWIN E. HOPFMANN

RESPONDENTS' NAMES: SENATOR EDWARD M. KENNEDY AND THE COMMITTEE
TO RE-ELECT SENATOR KENNEDY

INTERNAL REPORTS CHECKED: NONE

FEDERAL AGENCIES CHECKED: NONE

SUMMARY OF ALLEGATIONS

On September 13, 1982, Alwin Hopfmann filed a complaint

allecing numerous violations by the respondents. Complainant's

principle assertion is that the Massachusetts state Democratic
Party's convention held during May 21-22, 1982, for the purpose
of "endorsing candidates" should have been treated as the primary
election. Complainant argues that the Charter of the Democratic
Party of Massachusetts which provides for the endorsement of a
candidate who receives more than fifteen percent of the vote of

the convention delegates 1/ establishes a de facto nominating

1/ Charter of the Democratic Party of the Commonwealth of
Massachusetts, Article Six, Section III (adopted April 11, 1981).
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process which concludes whenever only one candidate emerges from
the convention with at least fifteen percent of the vote. Under
Massachusetts law, no candidate for a primary election will be
placed upon the ballot who does not comply with the fifteen
percent rule of the party. 2/ 1In this instance, only Senator
Kennedy emerged from the convention with at least fifteen percent
of the delegate votes for the Democratic Party's endorsement for
Senate. Complainant rationalizes that since no other candidates
were allowed to be placed on the ballot, the action taken by the
Party's convention delegates amounted to more than a mere
endorsement of Senator Kennedy's candidacy and was, in fact, a
nomination.

I1f, as complainant urges, the convention completed the
nomination process, Senator Kennedy's committee violated numerous
reporting requirements 3/ as well as the contribution

limitations. 4/

2/ Mass. Gen. Laws Ann., ch. 53, § 44 (West 1975).
3/ 2 U.S.C. §§ 434(a) (2)(A) (i), 434 (a) (6) (A) and 434(b).

4/ This allegation is based upon the presumption that if the
primary election occurred with the vote of the convention
delegates on May 22, 1982, rather than on September 14, 1982,
then all contributions received subsequent to May 22, 1982, would
count against the general election limitations to the extent that
they were not designated to retire primary campaign debts.
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FACTUAL AND LEGAL ANALYSIS

Article 6, Section 111 of the Charter of the Democratic

Party of Massachusetts which is entitled "Endorsing Candidates"

provides:

There shall be a State convention in even-numbered years
for the purpose of endorsing candidates for statewide
offices in those years in which such office is to be
filled. Endorsements for statewide office of enrolled
Democrats nominated by the Convention shall be by
majority vote of the delegates present and voting, with
the proviso that any nominee who receives at least 15
percent of the Convention vote on any ballot for a
particular vote may challenge the Convention endorsement
in the State Primary Election.

Chapter 53, Section 44 of the Massachusetts General Laws

provides, in pertinent part, that "[t]he nomination of candidates

for nomination at state primaries shall be by nomination papers."

On April 5, 1982, Massacnhusetts Governor King hacd before him
Massachusetts House Bill No. 5852 which, if approved by him would
have added an additional sentence following the first sentence of
Chavter 53, Section 44, supra, statinrg "[rn]otwithstanding any
party charter, rule or by-law, any candidate submitting
nomination papers pursuant to this chapter shall be a candidate
for nomination at the state primary." Clearly, the effect of
this Bill would have been to allow candidates, in addition to
those who had received at least 15 percent of the convention
vote, to challenge the convention's encdorsement on the primary
election ballot. Due to constitutional questions perceived by

the Governor in the effect of the prcposed legislation, he




3

5

-
’

o
Na)
M
&

71 4

?

3

O o
==

requested, and received, an Advisory Opinion from the Supreme

Judicial Court of Massachusetts. Opinion of the Justices,

385 Mass. 1201 (1982).
Two question were put before the court:
1. Does the fifteen percent rule in the Democratic
Charter supersede the current provisions of the General
Law, éhapter 53, Section 44, or can a candidate be placed
on the Democratic State Primary Ballot by nomination
papers without having received fifteen percent of the
vote at the party convention?
2. Would enactment of H. 5852 allow a candidate to be
placed on the Democratic State Primary Ballot by
nomination papers without having received fifteen percent
of the vote at the party conventiéﬁ?
The court declined to render an opinion to question one due to
the lack of a "solemn occasion authorizing [the court] to answer"
(the standard utilized by the Massachusetts Court for rendering
Advisory Opinions).

As to the second guestion, the Court concluded that "[i]f
House No. 5852 were approved, G.L. c. 53, § 44, as thereby
amended, would abridge the constitutionzl rights of the
Democratic Party and its members to associate by allowing
candidates to be placed on the state primary ballot in
contravention of the party's charter." Gecvernor King declined to

cign the Bill after having received this Cpinion.
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Complainant asserts, then, that the Democratic Party's
Charter is given the full effect of state law, and because no

other candidate at the convention received at least fifteen

percent of the convention vote for the endorsement for the

party's nomination for the U.S. Senate seat, the nomination
effectively occurred with that vote by the convention delegates.
Complainant has attempted to draw a parallel between the
situation in Massachusetts and that in Connecticut. 1In that
regard, he points to the analysis set forth in Advisory Opinion
1976-58.

There, the party had adopted a twenty percent rule for
convention voting. The state's statute provided that whenever
only one candidate received at least twenty percent of the
ceonvention vote "no primary shall be held by such party for such
office and the party-endorsed candidate for such office shall be
deemed [emphasis added] to have been lawfully chcsen as the
noninee of such party for such office." Massachusetts, on the
other hand, is not so restrictive. The primary election contest
in Massachusetts does not in any circumstances terminate with the
vote of the party's convention delegates. Massachusetts still
rolds a primary election. Certification that a candidate is his
or her party's nominee must await the results of the primary
contest. The contest is not a hollow procedure because the
Massachusetts General Laws provide for write-in campaigns. 5/

In the present case, therefore, although Senator Kennedy was the

5/ "A person whose name is not printed on a state primary ballot
as a candidate for an office, but who receives sufficient votes
to nominate him therefore" and who accepts the nomination shall
be placed on the ballot for the ensuing election. Mass. Gen. Laws
ANnRachl. 93y St 3 NWest 1975
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only Senate candidate to emerge from the convention with at least
fifteen percent of the vote, he still was not the Democratic
Party's nominee. The powers provided the convention by the
Democratic Charter do not include the power to nominate
candidates; it may merely endorse a candidate. Until the voters
spoke at the polls in September, there was no Democratic Party
nominee for the United States Senate from Massachusetts. There
was, until the balloting was completed, a possibility that a
write-in campaign could be mounted to effectively challenge the
action of the convention which endorsed Senator Kennedy. 6/
Because the convention is merely a "winnowing-out" process and
does not under any circumstances result in the nomination of a
candidate until after the primary electior is held, the

convention should not be considered as an election for purposes

of the Federal Election Campaign Act of 1971, as amended. 7/

6/ The United States Supreme Court has recognized the interests
of €he sEate o limiting the number of perserns on theliballot in
orcer to avoid voter confusion, American Party of Texas v.
White, 415 U.S. 767(1974), and the associational rights of a
political party to determine who will appear on a general
election ballot as the candidate of that party, Democratic Party
of U.S. v. wWisconsin, 450 U.S. 107(1978). Although the
Massachusetts Democratic Party has not chosen to nominate a
candidate at the convention, it has chosen to reduce the number
of candidates who may appear as having its endorsement in the
primary election. The state's acquiesence in this process would
appear to further the interests of the state as well as the
associational rights of the party.

7/ Indeed, in AO 1978-79, the Commission considered the effect of
Louisiana's statute which provided for the termination of the
sererzl election process where a candidate, in an open primary
contect, received a majority of the vote in the primary. Because
the state did not certify that candidate as the winner of the
general election until after the scheduled date of the general
election, the Commission concluded that the candidate could,
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Accordingly, the General Counsel recommends that the Commission
determine that there is no reason to believe that Senator Edward

M. Kennedy or the Committee to Re-Elect Senator Kennedy violated

2 U.S.C. §§ 434 (a) (2)(A) (i), 434(a) (6)(A), 434 (b) or 44la(f).

S/ EOTTE L)

although unopposed, still qualify for separate contribution
limitations. 1In addition, the Commission has previously noted
that the question of whether a party convention is an "election"
with "authority to nominate a candidate" turns on an analysis of
state law regarding the power and role of such a ccnvention in
the nomination of candidates for Federal office. See also
Advisory Opinion 1976-58 (Connecticut statute providing that no
primary shall be held when only one candidate receives at least
twenty percent of the vote; "the 'endorsed candidate'...shall be
deemed to have been lawfully chosen as the nominee of such party
for such office."); AO 1978-25 (Colorado and Minnestota's
political conventions are not elections since they "do not have
authority under state law to nominate candidates..."); and AO
1978-30 (Utah's party primary convention was held to be an
election due to a statutory provision which stated that whenever
one candidate receives at least seventy percent of the votes cast
"he shall become the party's candidate in the next general
election without the necessity of running in the primary
election.”)




Recommendation - MUR 1468 (82)

l. Find no reason to believe that respondents Senator Edward M.
Kennedy or the Committee to Re-Elect Senator Kennedy violated 2
U.S.C. §§ 434(a) (2) (A) (i), 434(a)(6) (A), 434(b) or 441a(f).

2. Approve the attached letters to Alwin E. Hopfmann, Senator
Kennedy, and the Committee to Re-Elect Senator Kennedy.

3. Close the file.

Charles N. Steele
Genera&\Counsel

7.
(etr2e, [9(2-

Date

BY: Kenneth A. Gross /
Associate General Counsel

Attachments
l. Letter to complainant
2. Letter to respondents

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, hereby certify that the Commission, on October 25,
1982, by a vote of 5 to 0 , adopted the above recommendation of
the General Counsel in MUR 1468.

pate: JOD =) S L2, %dﬁéé_,o% 2,
Voting for the Recommendation: Commibsioners Aikens, Harris

McDonald, McGarry and Reiche

Voting Against the Recommendation: None

Absences or Abstentions (Indicate):Commissioner Elliott (Ballot

indicates not voting in this

matter).




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468 (82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a vioclation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.
§ 437g(a)(l) and 11 C.F.R. § 111.4.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel

%*\\G AT i) ‘\
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Mr., William C. Oldaker, Esquire

Epstein Becker Borsody & Green, P.C.

1140 19th Street, N.W.

Washington, D.C. 20036 Re: MUR 1468 (82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October , 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file

in this matter. (This matter will become a part of the public
record within 30 days.)

Sincerely,
Charles N. Steele

General Counsel

BY: Kenneth A. Gross
Associate General Counsel

AR e 1
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C. 20463

Mr. William C. Oldaker, Esquire

Epstein Becker Borsody & Green, P.C.

1140 19th Street, N.W.

washington, D.C. 20036 Re: MUR 1468 (82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October , 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file
in this matter. (This matter will become a part of the public
record within 30 days.)

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel




October 22, 1982

MEMORANDUM TO: Marjorie W. Emmons

FROM: Phyllis A. Kayson

SUBJECT: MUR 14068

Please hwwe the attached Expddited First General
Counsel's Report distributed to the Commission on PINK
paper in accordance with the expedited compliance

procedures. Thank you.

Attachment

cc: Mims
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FEDERAL ELECTION COMMISSION " us: ' = 'l fis

1325 K Street, N.W. SIS SRR
Washington, DC 20463

820cry, AlD: 4g
MUR # 1468 (82)
Date Complaint Received
By OGC 9/13/82
Date of Notification

To Respondent 9/16/82
Staff Member Mims

EXPEDITED FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT'S NAME: ALWIN E. HOPFMANN

RESPONDENTS' NAMES: SENATOR EDWARD M. KENNEDY AND THE COMMITTEE
TO RE-ELECT SENATOR KENNEDY

INTERNAL REPORTS CHECKED: NONE

FEDERAL AGENCIES CHECKED: NONE
SUMMARY OF ALLEGATIONS

On September 13, 1982, Alwin Hopfmann filed a complaint
alleging numerous violations by the respondents. Complainant's
principle assertion is that the Massachusetts state Democratic
Party's convention held during May 21-22, 1982, for the purpose
of "endorsing candidates" should have been treated as the primary
election. Complainant argues that the Charter of the Democratic
Party of Massachusetts which provides for the endorsement of a

candidate who receives more than fifteen percent of the vote of

the convention delegates 1/ establishes a de facto nominating

1/ Charter of the Democratic Party of the Commonwealth of
Massachusetts, Article Six, Section III (adopted April 11, 1981).
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process which concludes whenever only one candidate emerges from
the convention with at least fifteen percent of the vote. Under
Massachusetts law, no candidate for a primary election will be
placed upon the ballot who does not comply with the fifteen
percent rule of the party. 2/ 1In this instance, only Senator
Kennedy emerged from the convention with at least fifteen percent
of the delegate votes for the Democratic Party's endorsement for
Senate. Complainant rationalizes that since no other candidates
were allowed to be placed on the ballot, the action taken by the
Party's convention delegates amounted to more than a mere
endorsement of Senator Kennedy's candidacy and was, in fact, a
nomination.

If, as complainant urges, the convention completed the
nomination process, Senator Kennedy's committee violated numerous
reporting requirements 3/ as well as the contribution

limitations. 4/

2/ Mass. Gen. Laws Ann., ch. 53, § 44 (West 1975).

3/ 2 U.S.C. §§ 434 (a) (2)(A) (i), 434(a) (6) (A) and 434(b).

4/ This allegation is based upon the presumption that if the
primary election occurred with the vote of the convention
delegates on May 22, 1982, rather than on September 14, 1982,
then all contributions received subsequent to May 22, 1982, would
count against the general election limitations to the extent that
they were not designated to retire primary campaign debts.
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FACTUAL AND LEGAL ANALYSIS

Article 6, Section III of the Charter of the Democratic

Party of Massachusetts which is entitled "Endorsing Candidates"

provides:

There shall be a State convention in even-numbered years
for the purpose of endorsing candidates for statewide
offices in those years in which such office is to be
filled. Endorsements for statewide office of enrolled
Democrats nominated by the Convention shall be by
majority vote of the delegates present and voting, with
the proviso that any nominee who receives at least 15
percent of the Convention vote on any ballot for a
particular vote may challenge the Convention endorsement
in the State Primary Election.

Chapter 53, Section 44 of the Massachusetts General Laws
provides, in pertinent part, that "[t]lhe nomination of candidates
for nomination at state primaries shall be by nomination papers."
On April 5, 1982, Massachusetts Governor King had before him
Massachusetts House Bill No. 5852 which, if approved by him would

have added an additional sentence following the first sentence of

Chapter 53, Section 44, supra, stating "[n]jotwithstanding any

party charter, rule or by-law, any candidate submitting
nomination papers pursuant to this chapter shall be a candidate
for nomination at the state primary." Clearly, the effect of
this Bill would have been to allow candidates, in addition to
those who had received at least 15 percent of the convention
vote, to challenge the convention's endorsement on the primary
election ballot. Due to constitutional questions perceived by

the Governor in the effect of the proposed legislation, he
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requested, and received, an Advisory Opinion from the Supreme

Judicial Court of Massachusetts. Opinion of the Justices,

385 Mass. 1201 (1982).
Two question were put before the court:
1. Does the fifteen percent rule in the Democratic
Charter supersede the current provisions of the General
Law, Chapter 53, Section 44, or can a candidate be placed
on the Democratic State Primary Ballot by nomination
papers without having received fifteen percent of the
vote at the party convention?
2. Would enactment of H. 5852 allow a candidate to be
placed on the Democratic State Primary Ballot by
nomination papers without having received fifteen percent
of the vote at the party convention?
The court declined to render an opinion to question one due to
the lack of a "solemn occasion authorizing [the court] to answer"”
(the standard utilized by the Massachusetts Court for rendering
Advisory Opinions).

As to the second question, the Court concluded that "[i]f
House No. 5852 were approved, G.L. c. 53, § 44, as thereby
amended, would abridge the constitutional rights of the
Democratic Party and its members to associate by allowing
candidates to be placed on the state primary ballot in
contravention of the party's charter." Governor King declined to

sign the Bill after having received this Opinion.
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Complainant asserts, then, that the Democratic Party's
Charter is given the full effect of state law, and because no
other candidate at the convention received at least fifteen
percent of the convention vote for the endorsement for the
party's nomination for the U.S. Senate seat, the nomination
effectively occurred with that vote by the convention delegates.
Complainant has attempted to draw a parallel between the
situation in Massachusetts and that in Connecticut. 1In that
regard, he points to the analysis set forth in Advisory Opinion
1976-58.

There, the party had adopted a twenty percent rule for
convention voting. The state's statute provided that whenever
only one candidate received at least twenty percent of the

convention vote "no primary shall be held by such party for such

office and the party-endorsed candidate for such office shall be

deemed [emphasis added] to have been lawfully chosen as the
nominee of such party for such office." Massachusetts, on the
other hand, is not so restrictive. The primary election contest
in Massachusetts does not in any circumstances terminate with the
vote of the party's convention delegates. Massachusetts still
holds a primary election. Certification that a candidate is his
or her party's nominee must await the results of the primary
contest. The contest is not a hollow procedure because the
Massachusetts General Laws provide for write-in campaigns. 5/

In the present case, therefore, although Senator Kennedy was the

5/ "A person whose name is not printed on a state primary ballot
as a candidate for an office, but who receives sufficient votes
to nominate him therefore" and who accepts the nomination shall
be placed on the ballot for the ensuing election. Mass. Gen. Laws
Ann., ch, 53, § 3 (West 1975).
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only Senate candidate to emerge from the convention with at least
fifteen percent of the vote, he still was not the Democratic
Party's nominee. The powers provided the convention by the
Democratic Charter do not include the power to nominate
candidates; it may merely endorse a candidate. Until the voters
spoke at the polls in September, there was no Democratic Party
nominee for the United States Senate from Massachusetts. There
was, until the balloting was completed, a possibility that a
write-in campaign could be mounted to effectively challenge the
action of the convention which endorsed Senator Kennedy. 6/
Because the convention is merely a "winnowing-out® process and
does not under any circumstances result in the nomination of a
candidate until after the primary election is held, the
convention should not be considered as an election for purposes

of the Federal Election Campaign Act of 1971, as amended. 17/

6/ The United States Supreme Court has recognized the interests
of the state in limiting the number of persons on the ballot in
order to avoid voter confusion, American Party of Texas V.
White, 415 U.S. 767(1974), and the associational rights of a
political party to determine who will appear on a general
election ballot as the candidate of that party, Democratic Party
of U.S. wv. Wisconsin, 450 U.S. 107(1978). Although the
Massachusetts Democratic Party has not chosen to nominate a
candidate at the convention, it has chosen to reduce the number
of candidates who may appear as having its endorsement in the
primary election. The state's acquiesence in this process would
appear to further the interests of the state as well as the
associational rights of the party.

7/ Indeed, in AO 1978-79, the Commission considered the effect of
Louisiana's statute which provided for the termination of the
general election process where a candidate, in an open primary
contest, received a majority of the vote in the primary. Because
the state did not certify that candidate as the winner of the
general election until after the scheduled date of the general
election, the Commission concluded that the candidate could,
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Accordingly, the General Counsel recommends that the Commission
determine that there is no reason to believe that Senator Edward
M. Kennedy or the Committee to Re-Elect Senator Kennedy violated

2 U.S.C. §§ 434(a) (2) (A) (i), 434(a)(6) (A), 434(b) or 44la(f).

7/ (cont'd.)

although unopposed, still qualify for separate contribution
limitations. In addition, the Commission has previously noted
that the question of whether a party convention is an "election"
with "authority to nominate a candidate™ turns on an analysis of
state law regarding the power and role of such a convention in
the nomination of candidates for Federal office. See also
Advisory Opinion 1976-58 (Connecticut statute providing that no
primary shall be held when only one candidate receives at least
twenty percent of the vote; "the 'endorsed candidate'...shall be
deemed to have been lawfully chosen as the nominee of such party
for such office."); AO 1978-25 (Colorado and Minnestota's
political conventions are not elections since they "do not have
authority under state law to nominate candidates..."); and AO
1978-30 (Utah's party primary convention was held to be an
election due to a statutory provision which stated that whenever
one candidate receives at least seventy percent of the votes cast
"he shall become the party's candidate in the next general
election without the necessity of running in the primary
election.")




Recommendation - MUR 1468 (82)

1. Find no reason to believe that respondents Senator Edward M.
Kennedy or the Committee to Re-Elect Senator Kennedy violated 2
U.S.C. §§ 434(a) (2)(A) (i), 434(a)(6) (A), 434(b) or 44l1a(f).

2. Approve the attached letters to Alwin E. Hopfmann, Senator
Kennedy, and the Committee to Re-Elect Senator Kennedy.

3. Close the file.

@dz‘?, e

Date

Charles N. Steele
Genera&\Counsel

T4 GY

(e
BY: Kenneth A. Gross /
Associate General Counsel

Attachments
1. Letter to complainant
2. Letter to respondents

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, hereby certify that the Commission, on October 25,
1982, by a vote of 5 to 0 , adopted the above recommendation of
the General Counsel in MUR 1468.

Date: lQ"'éai " 2;

Voting for the Recommendation:

McDonald, McGarry and Reiche

Voting Against the Recommendation:

Absences or Abstentions (Indicate):Commissioner Elliott (Ballot

indicates not voting in this

matter) .




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

Mr. Alwin E. Hopfmann
29 Tuttle Road
Sterling, Massachusetts Re: MUR 1468 (82)

Dear Mr. Hopfmann:

The Federal Eection Commission has reviewed the allegations
of your complaint dated September 13, 1982, and determined on the
basis of the information provided in your complaint there is no
reason to believe that a violation of the Federal Election
Campaign Act of 1971, as amended ("the Act"), has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.
§ 437g(a)(l) and 11 C.F.R. § 111.4.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel

A UAEN \
weg |




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Mr. William C. Oldaker, Esquire

Epstein Becker Borsody & Green, P.C.

1140 19th Street, N.W.

Washington, D.C. 20036 Re: MUR 1468 (82)

Dear Mr. Oldaker:

On September 16, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain sections
of the Federal Election Campaign Act of 1971, as amended.

The Commission, on October , 1982, determined that on the
basis of the information in the complaint there is no reason to
believe that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission closed its file
in this matter. (This matter will become a part of the public
record within 30 days.)

Sincerely,
Charles N. Steele

General Counsel

BY: Kenneth A. Gross
Associate General Counsel

AR anes), 4
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wn, EPsTEIN BEckeERrR BORrRsoby & GRreEN, PC.
1140 19T STREET, N.W.
WASHINGTON, D.C. 20036

Charles N. Steele, Esquire
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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ATTORNEYS AT LAW
1140 19™ STREET, N. W.
WASHINGTON, D.C. 20036

(202) 861-0900

October

Charles N. Steele, Esquire
General Counsel
Federal Election Commission

1325 K Street,

Washington, D.C.

Dear Mr. Steele:

Gross,
requirements of 2 U.S.C. § 437g(a)(1l),

N.W.
20463

MUR 1468

{ | el DS

eqd'éfégo

250 PARK AVENUE
NEW YORK, NEW YORNK 10177
(212) 370-9800

MALLICK TOWER
ONE SUMMIT AVENUE
FORT WORTH, TEXAS 76102"'
(817) 334-070!

235 MONTGOMERY STREET
SAN FRANCISCO, CALIFORNIA 94104
(415) 398-856%

DONALD PARTLAND®
OF COUNSEL

*NOT ADMITTED WASHINGTON
® SADMITYED TEXAS ONLY
'P.C. NEW YORK AND
WASHINGTON, D.G. ONLY

In accordance with the instructions of Kenneth A.
Esg., in his letter of September 16,

1982 and the
the Committee to Re-

Elect Senator Kennedy (the "Committee") submits this letter
in support of its position that no action should be taken

against it on the basis of the complaint.

The complaint

which precipitated this MUR can be distilled down to one
underlying allegation; the nominating procedure of the
Massachusetts Democratic Party for United States Senator was
completed at the party's convention of May 21 and 22, 1982

and not by the September 14,

1982 primary election when

Senator Kennedy was nominated as the Democratic party nominee

for United States Senator.

Based on this premise, the com-

plainant asserts that the Committee has violated just about
every reporting requirement, and contribution and expenditure
limitation governing Federal elections.

misconstrues Massachusetts law,

The Complaint is utterly without merit in that it

the Federal Election Campaign

Act of 1971, as amended (the "Act"), 2 U.S.C. §§ 431 et seq.,
and the regulations promulgated thereunder,

11 C.F.R. §§ 100.1




Charles N. Steele, Esquire
October 7, 1982
Page Two

et seq. Hence, the Commission is urged to find that there
is no reason to believe that a violation of the Act has been
committed.

The Commission has consistently held that in order
to determine whether a party convention has authority to
nominate a candidate and thus be deemed an "election" within
the meaning of 2 U.S.C. § 431(1)(B) hinges on an analysis of
state law pertaining to the power and role of political party
conventions in the nominating of candidates for Federal
office. See Adivsory Opinions 1978-30, Fed. Elec. Camp.
Guide (CCH) ¢5325; 1978-25, Fed. Elec. Camp. Guide (CCH)
9¥5320; 1976-58, Fed. Elec. Camp. Guide (CCH) ¥5211.
Massachusetts law recognizes that the Democratic party and
its members enjoy a constitutionally protected right of
political association. Opinion of the Justices of the
Massachusetts Supreme Judicial Court, at 4 (Aprdil 23, 1982).
The affairs of the Democratic party, therefore, must be under
final authority of the State Convention, the highest authority
of that party. See Charter and Platform of the Democratic
Party of the Commonwealth of Massachusetts, Article Six,
Section 1I.

This authority, however, does not extend to nomi-
nation of the individual who will run in the general election
as the Democratic party nominee for the United States Senate.
Under Massachusetts law, it is the winner by a plurality of
the Democratic party primary who becomes the party's candidate
for the Senate. G.L. c. 53 § 2. Since it is the registered
Democrats and Independants who select the party's candidate
in Massachusetts, and not the State Convention, that con-
vention does not have authority to nominate candidates for
the United States Senate and does not constitute a separate
election within the meaning of 2 U.S.C. §§ 431(1)(B). See
Advisory Opinion 1978-25, Fed. Elec. Camp. Guide (CCH) 45320.

It is irrelevant that the name of no other candi-
date appeared on the Democaratic party primary ballot. The
reporting, contribution and expenditure limitations apply
with respect to each election in which a candidate for the
U.S. Senate seeks nomination or election. See 2 U.S.C.

§ 44la(a)6; 11 C.F.R. § 110.1(j)(1l). Indeed, the regulations

go on to provide that an election in which a candidate is
unopposed is still a separate election. 11 C.F.R. § 110.1(3)(2).
It is of no consequence that the candidate has received the
endorsement of his party prior to running unopposed in the
primary. Advisory Opinion 1978-41, Fed. Elec. Camp. Guide

(GGHH 533

Finally, it must be noted that Senator Kennedy was
not the only candidate eligible voters could cast their bal-




Charles N. Steele, Esquire
October 7, 1982
Page Three

lot for on September 14, 1982. Nothing in the Democratic
Party Charter, nor the laws of Massachusetts preclude write-
in voting. 1In that same view, there is nothing in the Char-
ter or State law which prohibits an individual who does not
receive an endorsement of the party within the meaning of
Article Six, Section III of the Charter, from mounting such a
campaign.

Senator Edward M. Kennedy was nominated on
September 14, 1982 to be the Democratic party candidate for
the general election to the United States Senate. As such,
all contributions received by the Committtee to Re-Elect
Senator Kennedy, prior to that date were for the primary
election. Furthermore, compliance with the filing and
reporting requirements of the Federal Election Laws must be
viewed from that date.

Respegtfully submitted,

7

\,/C/"/L/’_,, Sl sy

William C. oldaker




EpsTEIN BEckER Borsopy & GREEN, P.C.
1140 19T STREET, N.W.
WASHINGTON, D.C. 20036

Mr. Stephen Mims
Office of General Counsel

Federal Flection Commission

1325 K Street, N.W.
Washington, D.C. 20463

6v 06435280
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Mr. Stephen Mims Lﬂ
Office of General Counsel o
Federal Election Commission o)
1325 K Street, N.W. <o
Washington, D.C. 20463

Re: MUR 1468
.\\ i i t “‘:-—‘.-/4
Dear Mr. Mims: )" -7

P

- The Committee to Re-Elect Senator Kennedy is in
receipt of the Commission's letter dated September 16, 1982,
indicating that a Complaint has been filed against the Com-
mittee. The Committee hereby requests that an extension
until October 8, 1982, be granted within which to file its
response.

Thank you for your consideration of this matter.

==
Sipcerely,

~

e
~ £
e

William C. Oldaker

WCO/DSP: jsk
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STATEMENT OF DESIGNATION OF COUNSEL

NAME OF COUNSEL: William C. Oldaker

ADDRESS: 1140 19th Street, N.W., Suite 900
~ Washington, D.C. 20036

TELEPHONE: (202)861-0900

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and

other communications from the Commission and to act on my

behalf before the Commission.

September 29, 1982 %%%—

Date Signature

NAME: Senator Edward M. Kennedy

ADDRESS: 140 Federal Building
Boston, Massachusetts 02110

HOME PHONE:

BUSINESS PHONE: (617)482-1982




EpSTEIN BEckER Borsopy & GRrEEN, P.C. CeWSVEJ AT THE =cn
140 19™ STREET, N.W. SR
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Office Of General Counsel
Federal Election Commission
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1325 K Street, N.W.
Washington, D.C. 20463
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

September 16, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Committee to Re-Elect Senator Kennedy
140 Federal Street
Boston, MA 02110

Re: MUR 1468

Dear Sir/Madam:

This letter is to notify you that on September 13, 1982, the
Federal Election Commission received a complaint which alleges
that your committee may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act"). A
copy of the complaint is enclosed. We have numbered this matter
MUR 1468. Please refer to this number in all future
correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15 days
of receipt of this letter. If no response is received within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. § 437g(a)(4) (B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statemennt authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact Stephen Mims, the
staff member assigned to this matter at (202) 523-4039. For your

information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Charles N, Steele
General Counsel !

enneth A, Grfss
Associate General Counsel

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION

WASHINCTON, D C. 20463

September 16, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Senator Edward M. Kennedy
109 Russell Senate Office Building
"washington, D.C. 20510

Re: MUR 1468

Dear Senator Kennedy:

This letter is to notify you that on September 13, 1982, the
Federal Election Commission received a complaint which alleged
that you have violated certain sections of the Federal Election
Campaign Act of 1971, as amended ("the Act®™). A copy of the
complaint is enclosed. We have numbered this matter MUR 1468.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15 days
of receipt of this letter. If no response is received within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. § 437g(a)(4) (B) and § 437g(a) (12) (A) unless you notify the
Commission in writing ‘that you wish the matter to be made public.

If you intend to be represented by counsel in this matter
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statemennt authorizing such counsel to receive any
notifications and other communications from the Commission.




If you have any questions, please contact Stephen Mims, the
staff member assigned to this matter at (202) 523-4039. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Charles N, Steele
General Counsel -

- -~

By Kenneth A, G
Associate Genheral Counsel

Enclosures

1. Complaint

2. Procedures

3. Designation of Counsel Statement




o
wr 4 (769

DATE__9//5/6).

1 [ Uy
Y &C\C( ’O«‘OOO\/\/\/\ q’f'p
PLEASE PROVIDE THE NAMES AND ADDRESSES OF ALL RESPONDENTS

WHICH ARE TO BE SENT A COPY OF THE COMPLAINT. IF A PRINCIPAL
CAMPAIGN COMMITTEE IS A RESPONDENT, A CARBON COPY IS TO BE SENT

TO THE CANDIDATE. PLEASE PROVIDE THE NAME AND ADDRESS OF THE
CANDIDATE AND PUT A “cc” BESIDE THE CANDIDATE’S NAME., IF A
CANDIDATE IS A RESPONDENT, A CARBON COPY IS TO BE SENT TO THE
CANDIDATE'S PRINCIPAL CAMPAIGN COMMITTEE. PLEASE PROVIDE THE

NAME AND ADDRESS OF THE PRINCIPAL CAMPAIGN COMMITTEE AND PUT A

“cc” BESIDE THE COMMITTEE'S NAME. PLEASE PROVIDE THIS INFORMATION,
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

September 15, 1982

Mr. Alwin E Hopfmann
29 Tuttle Road
Sterling, MA

Dear Mr. Hopfmann:

This letter is to acknowledge receipt of your complaint of
September 13, 1982, against Senator Edward M. Kennedy and
Committee to Re-elect Senator Kennedy which alleges violations of
the Federal Election Campaign laws. A staff member has been
assigned to analyze your allegations. The respondents will be
notified of this complaint within five days.

You will be notified as soon as the Commission takes ‘final
action on your complaint. Should you have or receive any .
additional information in this matter, please forward it to this
office. We suggest that this information be sworn to in the same
manner as your original complaint. For your information, we have
attached a brief description of the Commission's procedure for
handling complaints. If you have any guestions, please contact
Steven Barndollar at (202) 523-4073.

Sincerely,

Charles N. Steele
Gener;l

Associate Generdl Counsel

Enclosure




62SEPI3 all: gp

FEDERAL ELECTION COMMISSION

ALWIN E. HOPFMANN
29 Tuttle Road
Sterling, Massachusetts,

Complainant

V.

EDWARD M. KENNEDY
109 Russell Senate Office Building
Washington, D. C. 20510

COMMITTEE TO RE-ELECT SENATOR
KENNEDY

140 Federal Street

Boston, Massachusetts 02110

Respondents.
COMPLAINT

ALWIN E. HOPFMANN, 29 Tuttle Road, Sterling, Massachusetts,
brings this COMPLAINT pursuant to the Federal Election Campaign
Act of 1971 as amended, 2 USC 431, et seq., and, in particular,
2 USC 437(a) and the regulations under that Act, 11 CFR, Part III
and, in particular, 11 CFR 111.3. Pursuant to 11 CFR 111.4(d)
the COMPLAINT contains the following:

I) VIOLATIONS alleged;

II) RECITATION OF THE FACTS which describe a violation of
the statutes and regulations over which this Commission has
jurisdiction;

III) IDENTIFICATION OF THE SOURCE OF INFORMATION which gives
rise to Complainant's relief;

IV) MEMORANDUM OF POINTS AND AUTHORITIES in support of the
Complaint;

V) DOCUMENTATION supporting the facts alleged.

I. VIOLATIONS

EDWARD M. KENNEDY was nominated as a candidate for the United

States Senate from Massachusetts by the Democratic Party of that




.-v_\s!iS)‘st‘
= 9 =

state in a convention election which it held on May 21 and 22 of
this year. However, in violation of section 434(a) (2) (A) (i) of
the Federal Election Campaign Act as amended, the COMMITTEE TO
RE-ELECT SENATOR KENNEDY, EDWARD M. KENNEDY's principal campaign
committee, failed to file the required pre-election report no
later than the twelfth day before the convention election.

In further violation of the Federal Election Campaign Act,
§434 (a) (6) (A), the COMMITTEE TO RE-ELECT SENATOR KENNEDY failed
to file the required notification of contributions of $1,000.00
or more received after the 20th day before, but more than 48 hours
before, the convention election referred to.

At the convention election held by the Massachusetts demo-
cratic party on May 21 and 22 of this year, EDWARD M. KENNEDY's
quest for the democratic party nomination was ended by the elimina-
tion of the only opposing candidates from the ballot and the nom-
ination race. The primary was then over for EDWARD M. KENNEDY.

Nonetheless, in violation of provisions of the Federal Elec-
tion Campaign Act, and of the regulations of Title 11 of the Code
of Federal Requlations as well as the Advisory Opinions of the
Commission, the COMMITTEE TO RE-ELECT SENATOR KENNEDY did not term-
inate its reporting of contributions and expenditures for the

primary after the convention election which ended the nomination

process of the primary as far as EDWARD M. KENNEDY was concerned.

Instead, the reporting has been continued as if the nomin-
ating process had not already ended and would not end until the
September 14, 1982 primary for those candidates who either still
have competition within their party or who faced no opposition
in the first instance.

This is a violation of the reporting requirements of section
434 (b) of the Federal Election Campaign Act of contributions and

expenditures as defined in section 431 of the Act for each




"election" as defined. This incorrect reporting reflects further
violations of the contribution limitations as set out in section
441a of the Act for those contributions which are reported by the
COMMITTEE TO RE-ELECT SENATOR KENNEDY as having been made after
May 22, 1982. The same is true for expenditures. These violations
are further specified in Title 11 of the Code of Federal Regula-
tions, Part 110, section 110.1(2) and Advisory Opinions AO 1976-58,
AO 1978-30, AO 1978-25, AO 1980-60, AO 1980-68, A0O-1975-54,
AO 1975-53 and the Instruction Letter of November 4, 1976, to
Elizabeth Holtzman (CCH Federal Election Campaign Financing Guide
paragraph 6048).

These violations, in turn, lead to additional violations in

the reporting of the COMMITTEE TO RE-ELECT SENATOR KENNEDY in

all of those requirements where a separate limit or requirement is

specified for each separate "election." These include, but are
not limited to, the requirements of

1) USC 431(8) (B) (ii)
2) UsSCc 431(8) (B) (iii)
3) USC 431 (8) (B) (iv) and (v)

USC 431(9) (B) (ii)

USC 431(9) (B) (iv)

USC 431(9) (B)

UsSC 432 (f)

USC 441 (d) (3) (7)
CFR 100.7(b) (6)
CFR 100.7(b) (7)
CFR 100.7(b) (8)
CFR 100.7(b) (9)
CFR 100.7(b) (15) (vi)
CFR 100.7(b) (16)
CFR 100.8(b) (4)
CFR 100.8(b) (7)
CFR 100.8(b) (8)
CFR 100.8(b) (9)
CFR 100.8(b) (10)
CFR 100.8(b) (16)
CFR 102.8
CFR 102.9
CFR 104.3
CFR 104.5
CFR 104.6(a) (1)
CFR 104.6(b)
CFR 104.14
CFR 110.1 (e)

CFR 110.1(f)
CFR 110.1 (h)
CFR 110.1(3j)
CFR 110.4 (c)




5. Thus, prior to April of 1982, Massachusetts allowed
access to the primary ballot in the U.S. Congressional races in a
manner similar to that of Minnesota as described by the Commission
in Advisory Opinion AO 1978-25. Like that of Colorado, described
in the same Advisory Opinion or that of New Mexico, described by
the Commission in Advisory Opinion AO 1981-29, the Massachusetts
way of allowing access to the primary ballot for a candidate did
not give a party convention "authority to nominate a candidate"
as that phrase is used in 2 USC 431(a) (2), the Federal Election
Campaign Act of 1971 as amended. The office of United States
Seantor is treated in the Code of Massachusetts as a State-wide
office. The Secretary of State of the Commonwealth refused to
put my name on the ballot for the September 14, 1982 election
because I did not receive fifteen percent (15%) of the convention
vote.

6. On April 23, 1982, all of this was changed by seven
Justices of the Supreme Judicial Court of Massachusetts, acting
under color of their authority as justices of the highest court
of that State. 1In that capacity they rendered, on that day, an
Advisory Opinion to the Governor of Massachusetts in which they
stated that a provision in the charter of the State's Democratic
Party, adopted some months before, was to be interpreted as for-
bidding a place on the ballot to any candidate of the Democratic
Party who had not received fifteen percent (15%) of the vote at the
Democratic Party's pre-primary convention, the so-called "15% rule."

7. Twenty-eight (28) days after this Advisory Opinion, on
May 21, 1982, the Democratic Party of Massachusetts held a pre-
primary convention and EDWARD M. KENNEDY was the only candidate
for United States Senator to receive the newly required 15%

endorsement, eliminating all other Democratic Party candidates

from being placed on the ballot for the upcoming primary scheduled§

for September 14, 1982.




8. On May 25, 1982, four (4) days after the democratic
party pre-primary convention, the Secretary of State of Massa-
chusetts, acting under color of authority of his office, issued
a press release announcing that he would abide by the April 23,
1982 Advisory Opinion of his state's Supreme Judicial Court and
that he would exclude from the primary ballot the names of
candidates who would have, under the old way, been eligible to
have their names on the ballot.

9. The effect of this Advisory Opinion by the Supreme
Judicial Court of Massachusetts, therefore, was to convert the
pre-primary convention of the Massachusetts democratic party from
a convention without "authority to nominate a candidate" within
the meaning of 2 USC 431(a) (2) to a convention with "authority to
nominate a candidate” within the meaning of that law.

10. Thus, the pre-primary convention of the democratic party
in Massachusetts which was held on May 21, 1982, was a convention
with "authority to nominate a candidate"” as governed by 2 USC
431 (a) (2) and was, therefore, an "election."

It was similar, in all important respects, to conventions
held in Connecticut, where a "20% rule” prevails as described by
the Commission in Advisory Opinion AO 1976~-58 and in Utah as
described in AO 1978-30. These conventions are "elections" under
the law as set out in these opinions.

1l1. Despite the fact that the May 21, 1982 convention of the
Massachusetts democratic party thus became an election, the respond-
ents have not filed the pre-election report required by 2 USC
434 (a) (2) (A). EDWARD M. KENNEDY knew that the convention of May 21
and 22, 1982, held by the Democratic Party of Massachusetts had
authority to nominate a candidate or candidates for United States

Senate and that his quest for the nomination might end in success

at that convention under the Advisory Opinion of the Supreme Judi-

cial Court.
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12. Challengers to EDWARD M. KENNEDY for the nomination of
the Massachusetts Democratic Party to the U.S. Senate were elimin-
ated at the May party convention. This year, in Massachusetts,
therefore, the primary for U.S. Senator in the Democratic Party
terminated at that time.

13. EDWARD M. KENNEDY was not unopposed. He eliminated
his competition and secured the nomination, ending the nomination
process. The upcoming Massachusetts primary, to be held on
September 14, 1982, is not an "election" for respondent EDWARD M.
KENNEDY.

14. Despite these facts, the respondents have continued to
report campaign contributions and expenditures as if the September
14, 1982 primary in Massachusetts were an "election" for EDWARD M.
KENNEDY. The COMMITTEE TO RE-ELECT SENATOR KENNEDY, in its July
15, 1982 quarterly report, made pursuant to 2 USC 434 (a) (2) (A)
(iii), reported numerous contributions and expenditures for the
"primary" which was already over.

15. EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT SENATOR
KENNEDY have failed to report any contributions which have been
"designated in writing" for the "particular election" of the May 21
party convention as described in 11 CFR 110.1(a) (2) (i). The
reports filed by EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT
SENATOR KENNEDY with the Commission do not show that those contri-
butions made on or before the May 21, 1982 convention "election"
were made for that "election" as set out in 11 CFR 110.1(a) (2) (A).

16. Further, the quarterly report filed by EDWARD M. KENNEDY
and the COMMITTEE TO RE-ELECT SENATOR KENNEDY for the quarter
ending June 30, 1982, shows that contributions made after the
May 21, 1982 convention "election" but before the September 14
primary in Massachusetts, which is now no longer an "election"
under Advisory Opinions AO 1976-58 and AO 1978-30, referred to
above, are designated as being for the "primary" when, in fact,
under the rule of 11 CFR 110.1(a) (2) (ii) (B), they are for the

general election. Even if these definitions were stretched for




partisan purposes and the contributions for "primary" were held
to be designated in writing as having been for the convention
"election" as the primary (the reports show clearly that this was
not intended), the large surplus which the reports show in the
"war chest" of EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT
SENATOR KENNEDY indicates that the "net debts" of the convention
could have been paid off at any time and that, consequently,
contributions after May 21, 1982, though marked "primary" are
really for the general election.

16. The reports on file with the Commission do not include
a pre-election report for the convention election of the Massa-
chusetts democratic party held on May 21 and 22 where EDWARD M.
KENNEDY was, in fact, nominated.

17. The reports on file with the Commission show that contri-
butions of $1,000. or more were made to respondents between twenty

(20) days before the May 21, 1982 convention election and the time:

forty-eight (48) hours before the election, but these contributions

were not reported.




ITITI. IDENTIFICATION OF THE SOURCE OF INFORMATION

1. With regard to paragraph 1 and also paragraph 2 of
the Recitation of Facts: I have this on information and belief
from my attorney, Laurence A. Elgin, a member of the Bar of the
District of Columbia, who has examined the FEC Form 2 filed by
EDWARD M. KENNEDY which is referred to in paragraph 2 of the
Recitation of Facts.

2. With regard to paragraph 3: as regards the Advisory
Opinion of the Justices of the Supreme Judicial Court of Massa-
chusetts, I have personally examined that opinion. A copy of that
opinion is attached for the Commission's inspection.

As regards the previous requirements for becoming a candi-
date on the ballot in the Democratic primary in Massachusetts: I
have personal knowledge of that procedure, and it may also be
found set out in the general laws of the Commonwealth at chapter 53,
section 44, as amended to the statutes of 1981, chapter 278,
section 1.

That this is set out in the opinion of the Justices, dated

April 23, 1982, to the Governor, to which I refer. It was a bill

passed by the legislature and then pending approval of the
Governor, which bill would have amended that chapter and section
of the laws of Massachusetts, which provided the occasion for the
Advisory Opinion. I should add that the legislature was then
seeking to amend the law referred to in a manner which would have
made this right even clearer. This can be seen by reading the
aforesaid Advisory Opinion.

3. With regard to paragraph 4: This is stated from my
own personal knowledge. I have been a member of the Democratic
Party in Massachusetts for some years now. I have been a resident
of the Commonwealth for even more years and have been generally
familiar with its political processes and have participated in

them.
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4. With regard to paragraph 5: the Advisory Opinions,
of course, are those of the Commission itself and are a matter of
notice to the Commission. That such a system was in effect in
Massachusetts prior to the Advisory Opinion of the Justices to the
Supreme Judicial Court, dated April 23, 1982, is again set out in
the statutes of the Commonwealth referred to and the annotations
to those statutes in the general laws of Massachusetts published
by the Lawyers Co-operative Publishing Company which is the offi-
cial codification of the laws.

5. With regard to paragrah 6: we have attached the
opinion of the Justices which sets this out.

6. With regard to paragraph 7: I was at this convention
and received votes, but did not receive the required fifteen per-
cent (15%) as set out in the opinion of the Supreme Judicial
Court.

7. With regard to paragraph 8: a copy of the press
release referred to is attached as part of the documentation in
this Complaint.

8. With regard to paragraph 9: I know this from my own

personal knowledge of what, in fact, happened with the change of

procedures in Massachusetts and, as regards the Advisory Opinions

of the Commission from the reading of those opinions and on infor-
mation and belief from the reading of those opinions by my
attorney.

9. With regard to paragraph 10: Again, I personally
know that EDWARD M. KENNEDY was nominated at this convention and
there was no competition for that nomination after the convention
from my own attendance at it. As regards the Commission's
Advisory Opinions, I have examined them, and examined the statute,

and my attorney has also.
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10. With regard to paragraph 11: I know this from an
examination of the computer printout from the Commission on the
filings of Senator Kennedy, which shows all of the reports of
which EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT SENATOR
KENNEDY have filed. The required pre-election report for the
convention election is not shown as having been filed on that
computer printout. The rest I know from personal knowledge.

11. With regard to paragraphs 12 and 13: I know these
things from my own personal knowledge.

12. With regard to paragraphs 14, 15, and 16 as well as
17 and 18: I know these facts on information and belief from my
attorney's examination of the documents on file with the Commission
and I have, myself, examined sample documents of the contribution
reporting of EDWARD M. KENNEDY and the COMMITTEE TO RE-ELECT

SENATOR KENNEDY and have observed that the computerized reporting

format which they have used does not show or allow for reporting

as if the party convention of May 21 and 22 of 1982 have been the

election that it, in fact, was.
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MEMORANDUM OF POINTS AND AUTHORITIES

A. There is a single contribution and expenditure limit
for the nominating process. This Commission, in four Advisory
Opinions, has made it clear that, in the situation in which a
candidate is opposed in a primary, the nominating process of the
primary is over when the nomination has been achieved and no
opposition remains. These four Advisory Opinions are: AO 1975-54
(CCH Federal Election Campaign Financing Guide paragraph 5165,
hereinafter referred to as CCH Guide); AO 1976-58 (CCH Guide
paragraph 5211); AO 1978-25 (CCH Guide paragraph 5315); and
AO 1978-30 (CCH Guide paragraph 5325). The last cited Advisory
Opinion, AO 1978-30, slightly modified the opinion rendered by
the Commission in AO 1975-54 but did not modify the conclusion of
AO 1975-54 that, as stated in the headnote: "There is a single
contribution and expenditure limitation for the nominating process,
regardle3s of whether the process includes a convention, primary
or other procedure.”

Both of these opinions concern the nominating pro-

cess in Utah. Between the rendering of AO 1975-54 and AO 1978-30,
of course, the Federal Election Campaign Act of 1971 was amended.
Those amendments were contained in the 1974 amendments to the Act.
The 1974 amendments to the Act specifically amended 2 USC 431(a)
(2) to include "a convention ... of a political party held to
nominate a candidate." as an election. Therefore, under that
amendment a party convention which was not held for the purpose of

nominating a candidate was considered to be merely part of the

primary election process, as set out in AO 1975-54. The 1974

amendments, of course, were in effect at the time that A01975-54

was rendered by the Commission. Under the authority of the 1974




v 55 )@ |

= g =

amendments referred to in that opinion, a convention was considered
to be not a separate election under 2 USC 431(a) that was not held
for the specific purpose of nominating a candidate.

This resulted in some confusion in those states, such as
Utah, Connecticut, sometimes Virginia and now, under the Advisory
Opinion of the justices of the Supreme Judicial Court of that
Commonwealth rendered on April 23, 1982, Massachusetts, where a
convention election can result in either the ending of the pri-
mary election process for that party by the survival of a single
candidate whose name will be on the ballot in lieu of all others
or by the survival of two or possibly more candidates who will
then be running against each other in the subsequent primary from
the same party. Those states in which there are alternative means
of ballot access fall into a different category and will be dis-
cussed further below.

Congress acted to end this confusing state of affairs
in the 1976 amendments to the Federal Election Campaign Act of 1971.
These amendments were effective May 11, 1976. In these amendments

Congress modified the definition of a convention as an election

to read as follows: "A convention ... of a political party which

has authority to nominate a candidate." This change in the defi-

nition of a convention as an election was then discussed by the
Commission in Advisory Opinion AO 1976-58, concerning the Connecti-
cut convention process. Under the Connecticut system a party's
district convention determines who shall be the candidate endorsed
by the party by plurality vote. Other candidates who receive at
least twenty percent (20%) of the votes of the delegates present

at the convention may also continue as candidates for the nomina-

tion and be on the ballot for the subsequent "primary" proper.




In addition, a candidate may obtain ballot access even
if he does not receive the twenty percent (20%) vote of the con-
vention delegates by filing a "candidacy."

Finding that such a convention had "authority to nominate
a candidate." within the meaning of the amendments to the Act,
the Commission, in AO 1976-58, held that it constituted an election.

The Connecticut statutes also provide that if no candi-
date other than the party-endorsed candidate receives the twenty
percent (20%) vote of the convention delegates and, if no other
"candidacy" 1is filed, then the party-endorsed candidate shall be
deemed to have been "lawfully chosen as the nominee of such party
for such office.” Thus, in Connecticut, the convention can either
result in the nomination process being ended or in the nomination
process continuing with a narrowing of the field of candidates.

In this opinion, the Commission considered the fact that
the party endorsement from the convention might result in a tenta-
tive nomination subject to a challenge. However, the Commission
ruled that that made no difference. If there is in fact no chal-
lenge and therefore no real primary election after the convention
there would be two elections as that term is defined in the Federal
election laws. These elections would be the convention and the
general election.

In the case where another candidate wins twenty percént
of the convention delegate votes and petitions for a primary elec-
tion and does thus challenge the candidate who received the largest
number of votes in the convention or in the case where a candidacy

is filed, the Commission ruled, there would be three "elections:"

the convention; the primary; and the general election.
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Clearly, this opinion is controlling in this situation
where there is no challenge after the convention and, thus, under
state law, there is no primary election. However, it does not
fully answer the question of what happens when, as presently in
Massachusetts, the convention eliminates all but one candidate for
the position from the ballot for the party holding the convention
but a "primary" is nonetheless held. The question then becomes
one of whether or not the subsequent primary is governed by the
Advisory Opinions cited herein which consider the entire nominat-
ing process or by those which deal strictly with the "unopposed”
election.

The Commission shed some light on this in its second
opinion concerning the Utah primary system, cited above, AO 1978-
30. Under the Utah system it is provided that the two candidates

receiving the most votes at the party convention shall be declared

the party's nominees, in the plural, to run in.a_primary election,

However, the Utah statutes also provide that if one candidate
receives at least seventy percent (70%) of the total votes cast
at the convention, "he shall become the party's candidate in the
next general election without the necessity of running in the
primary election.” 1In the Utah situation it is not said that the
primary is eliminated, it is simply said that the candidate who
receives seventy percent (70%) of the convention vote does not
need to run in it.

The Massachusetts situation, of course, is decidedly
different from this in that EDWARD M. KENNEDY is continuing to run
in the primary, even though he has no opposition on the ballot and
none through any petitioning or other similar process such as

filing a "candidacy." That difference, however, does not appear

to be material.

i
)
i
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However, the Utah situation as the Commission rendered
an opinion upon it in AO 1978-30 to answer the question in favor
of the "primary" having ended in Massachusetts with the conclusion
of the convention which eliminated all other opposition from the
ballot because, the Commission noted, under the Utah system, the
individual who received the seventy percent (70%) endorsement at
the convention is omitting the direct primary election as far as
that individual is concerned. Again, the results were the same:
where the individual receives the seventy percent (70%) endorse-
ment, there are only two elections in which he is running. Where
the individual does not receive the seventy percent endorsement
and two candidates go forward from the convention, there are
three elections.

In rendering Advisory Opinion AO 1978-30 about the Utah
primary system, the Commission specifically noted that the opinion
was based on the definition of election in the 1976 amendments
and that the advisory opinion, therefore, superceded AO 1975-54.
However, the Commission did not, in this opinion, overrule the
holding in A0 1975-54 that there is a single contribution and
expenditure limitation for the nominating process, regardless of
whether the process includes a convention, primary or other
procedure. What was superceded was the definition of what is an
"election." It was specifically held that the 1976 amendments
changed that definition so that conventions such as Utah's were
an "election," and that, therefore, there were either three or
two elections under a system like Utah's or Connecticut's, depend-
ing upon the question of whether or not the nominating process
effectively ended at the convention or continued forward through

the subsequent "primary" as that term is used under the State's

particular system. This refers, of course, to the State "primary"

for all candidates. Care should be taken not to confuse the




primary for all candidates as an event held in the state with
the question of whether or not there is, in fact, a primary on
that date for a particular candidate under Federal law.

In Advisory Opinion AO 1976-58 (also decided after the
1976 amendments) to which we have referred, the Commission made
it clear that where the convention was "tantamount to a nomination
of the candidate,”" and the convention "would fall within the ...
definition of 'election™ as pelled out in the 1976 amendments to
the Act, then the nominating process stopped right there and the
subsequent state-wide primary for all candidates would no longer
be a primary for the candidate who had been the recipient of what
was "tantamount" to a nomination. Any doubts on this score would
seem to have firmly resolved in favor of this position by subse-
quent opinion of the Commission, AO 1978-25 (CCH Guide, paragraph
5315). This case concerned a runoff election subsequent to the
primary rather than a state-wide "primary" subsequent to a
convention election. However, in the opinion, this Commission
made it resoundingly clear that the reality of when the nomination
process is terminated will govern.

According: to this Commission the question in that Advisory
Opinion posed "the issue of whether a Senate candidate who is not
on the ballot in a primary run-off election may nevertheless have
the benefit of a separate contribution limit with respect to a

runoff election which is required between other Senate candidates

opposing each other for the nomination of another political party."

Thus, this situation was directly analogous to the present one in
Massachusetts in that Senator Kennedy is no longer opposed within
the democratic party, but other candidates who still have oppo-
sition are running from other parties. The language of this Com-
mission in answering that question seems to be definitive with

regard to the issues raised by this Complaint, so we quote it:
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"In addition, the definition of 'candidate'
in 2 USC 431 (b) refers to an individual
seeking nomination for election, or elec-
tion to Federal office. Once nominated
for election to Federal office, a candi-
date is no longer seeking nomination

and therefore is not regarded as a candi-
date with respect to any runoff election
prescribed by applicable State law to
select another nominee for the same
Federal office. Accordingly, contributions
to such a candidate may not be made with
respect to a runoff election which, as to
that candidate, is obviously immaterial

to his or her selection as a nominee for
the general election."

This clear language, which concentrates on the reality of
the situation, would seem to be dispositive of the present case.
Clearly, EDWARD M. KENNEDY is the nominee of the democratic party
at this time as the result of the actions of the convention elec-
tion held by the Democratic Party of Massachusetts on May 21 and
22 of this year. The state-wide primary for other candidates,
although he is still on the ballot, is not material to his selec-
tion as nominee for the general election.

B. A convention with authority to nominate: the import-
ance of ballot access. There are two subsidiary questions that
must be answered in conjunction with the above discussion. One
concerns the determination of whether or not a convention has
authority to nominate so as to be an "election" under the Federal
Election Campaign Act of 1971 as revised by the 1976 amendments
and the other concerns the question of: is a situation like the
present one in Massachusetts where the candidate who was in effect
nominated at the convention and remains on the ballot, although
unopposed, a situation which qualifies as a separate election
under Federal election laws? In the latter situation, the ques-

tion is: can the candidate then take advantage of the Advisory

Opinions which relate to totally unopposed candidates?
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We will first discuss the question of a convention with
authority to nominate and go into the criterion of ballot access
which the Commission has established since that will shed great
light upon the second question.

It can be seen clearly from the above discussion in sub-
part A that in the systems that prevail in Connecticut and Utah
the party convention is an election. In the case of Utah, either
two candidates or one go forward from the convention election and
if two go forward there are three elections for purposes of con-
tribution and expenditure limitations whereas, if only one goes
forward, there are two elections. In Utah, of course, the candi-
date who receives the seventy percent (70%) endorsement of the
convention election does not have to run in the primary, although
it is held. 1In Connecticut, the results are the same although the
language is somewhat different. This is true, even though a chal-
lenge to the party-endorsed candidate in the state-wide primary
may emerge subsequent to the convention nomination process.

Clearly, in the situation in these two States, as is sometimes
the case in Virginia, a convention election which narrows down the
field of candidates is an election under the FEC Act. The Com-
mission has also rendered two Advisory Opinions about States where
party conventions do not constitute elections and these opinions
shed additional light upon the present situation and make it clear

that the Massachusetts Democratic party convention in May of this

year was, indeed, an election. 1In AO 1978-25, which we have

alluded to above, the Commission referred to the situation in
Colorado and Minnesota and the opinion requested with regard to

the conventions held by the Republican Party in those States by

the same group that asked for the opinion on the primary and runoff
elections discussed in AO 1978-25. These two opinions, (which is
somewhat confusing,) have the same Advisory Opinion number, AO 1978+
25, but are, in fact, different opinions and have different para-

graph numbers in the reporting service, paragraph 5320 for the




opinion concerning Colorado and Minnesota, and paragraph 5315 for
the opinion concerning primary and runoff elections.

In the opinion concerning the systems in Minnesota and
Colorado, the Commission went into the question of whether or not
a convention constituted an election under different circumstances
than those addressed in the opinions concerning Connecticut and
Utah. 1In Colorado, candidates for nomination at a primary election
are placed on the ballot either by a certificate of designation by
the "Assembly" as the party convention is called in that State, or
by petition. It is specifically provided by the State's laws that
no such "Assembly" or political convention shall declare that any
one candidate has received the nomination of the Assembly. In
other words, the Assembly can designate, and must designate, more
than one candidate and, in addition to that, other candidates can
get on the ballot for the primary by petition.

The significant factor is that what is emphasized by the

Commission was the process by which the candidates "for nomina-

tion in a primary election are placed on the primary ballot ...

[emphasis added].

In the same opinion, the discussion of Minnesota did not
illuminate specifically how ballot access to the primary ballot
is obtained in that State but implied that it was open to all
comers and emphasized that the only way to get a party's nomination
was to get the most votes in the primary. In that State the State
party convention has the final authority to control the affairs of

each political party but not who is to be on the primary ballot.




Again, the language of this opinion is significant where
it states: "The Commission's review of both Colorado and Minne-
sota law indicate that in neither State do the party conventions
have authority nominate Senate candidates and thereby potentially
obviate the need for a primary election." What is significant is
the use of the language "potentially obviate the need.”

What is emphasized then is the obviation of the need for
a primary election not whether or not a subsequent primary in name
is held where the candidate is in fact unopposed.

This issue was most recently addressed by the Commission
in Advisory Opinion A0 1981-29 (CCH Guide paragraph 5616) which
involved the conventions held in the State of New Mexico. Again,
the opinion makes it clear that it is ballot access which is the
key to determining whether or not a convention is an election.
Therefore, it is clear, that the Commission regards ballot access
as the realistic standard by which to measure whether or not a
nomination process is going forward. Therefore, when ballot access
has been terminated, the nomination process is at an end.

In New Mexico, the system is such that every candidate
who receives twenty percent (20%) or more of the votes at the
convention shall be certified to its Secretary of State as a
convention-designated nominee. As a result of becoming such a

convention designated nominee the name of the candidate is then

placed on the primary election ballot. The opinion emphasizes,

however, that a candidate who fails to obtain the requisite twenty
percent (20%) of the delegates; votes is not precluded from appear-
ing on the primary election ballot. He may obtain ballot access

by filing a nominating petition in accordance with State law.
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Moreover, the New Mexico law makes it clear that no con-
vention shall declare that any one candidate has received the
nomination of the state convention. The opinion then holds that
the New Mexico type of primary convention is not an election
under the FEC law, but instead is an "alternate method of obtain-
ing access to the primary election ballot."

This wholesome realism of the Commission is reflected
also in those opinions which deal with the question of petition
campaigns to get on the ballot. These are the Advisory Opinions
AO 1975-53 (CCH Guide paragraph 5158) and the instruction letter
to Elizabeth Holtzman (CCH Guide paragraph 6048), addressing the
same issue.

We would point the Commission's attention to the fact
that in the present instance, complainant Hopfmann has been
specifically precluded from such a petition campaign which was the
type of campaign that he expected to be able to conduct prior to
the Advisory Opinion of the Supreme Judicial Court of Massachusetts
rendered in May.

Further reinforcement of the Commission's position on
this matter is given in the Advisory Opinion AO 1978-25 (CCH Guide
paragraph 5515). This opinion deals with the situation where
there is a possible runoff election which may or may not occur
for two candidates other than the candidate whose attorney request-
ed the opinion. 1In other words, in the request for this Advisory
Opinion, the requestor was seeking a possible separate contribution
limit for an election which was only material to candidates of
another party, whose nominating process had not ended. Again, the
Commission made it clear that "Once nominated for election to
Federal office the candidate is no longer seeking nomination ...."

In that situation, the candidate who is already nominated is no

longer a candidate regardless of the fact that others, in another?

party, may still be seeking that other party's nomination.
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The question may well be raised as to whether or not
the fact that there still may be the possibility of an unsoli-
cited write-in nomination, as extraordinarily remote as that
possibility may be, would in some way render these rulings of the
Commission incorrect. It is clear that the Commission, by con-
centrating on the issue of access to the ballot has foreclosed
this argument.

In all of the States discussed in these various opinions
of the Commission, the practice of writing in some frivolous name
does exist. But the Commission has, quite rightly, considered
this possibility as influencing the law on the subject. It should
be noted, however, in this regard, that in the present situation
in Massachusetts there is not even a check-off box, or a specified
blank onto which a name can be written.

C. The issue of unopposed elections. Several opinions
of the Commission have made it clear that where there is no oppo-
sition at all to a candidate, nonetheless, the scheduled primary
and general election for that State wherein other candidates run
for other offices still provide dates which define separate
"elections" for Federal election law purposes. Thus, in Advisory
Opinion AO 1978-79 (CCH Guide paragraph 5366) it was held that
Senator J. Bennett Johnston of Louisiana, in running unopposed in
the general election, could nonetheless have the benefit of a
separate campaign contribution and expenditure limitation for the

general election. Similarly, in Advisory Opinion AO 1978-~41 (CCH

Guide paragraph 5531) it was held that contributions for an unop-

posed primary election were within the boundaries of separate

limitations for a separate election.




Again, in Advisory Opinion AO 1978-65 (CCH Guide para-
graph 5360) it was held that representative Andrew Ireland of
Florida, running unopposed in both the primary and the general
election, could have the benefit of two separate "election" con-
tribution and expenditure limits. However, there is no instance
in which the Commission has ever advised that a candidate who is

opposed and who eliminates the opposition at a convention may then

have the benefit of a subsequent, separate contribution and expendi-

ture limitation for a separate "election" for the primary that is
scheduled for all of the candidates in that State, both for the
State and Federal offices.

To hold in that regard would fly in the face of the
opinions rendered by this Commission in the Advisory Opinions

cited in subsection A, above.




D. Summary of the law derived from the Commission's
Advisory Opinions as applied to this situation. The convention
held by the Democratic Party of Massachusetts on May 21 and 22,
1982 was an election as defined in Federal law by the Federal
Election Campaign Act of 1971, as amended by the amendments of
1976 to that Act. Because under the fifteen percent (15%) rule
as newly stated to be law by the Supreme Judicial Court of Massa-
chusetts in its Advisory Opinion of April 23, 1982, all candidates
other than EDWARD M. KENNEDY were denied ballot access as a result
of the voting at that convention, it terminated the nominating
process for the Democratic candidate for United States Senator
from Massachusetts in 1982.

Although EDWARD M. KENNEDY is on the ballot for the state-
wide primary for all candidates for State and Federal office
scheduled for September 14, 1982, that election is not an "election"
within the meaning of Federal law for EDWARD M. KENNEDY. There-
fore, he is not entitled, nor is the respondent THE COMMITTEE TO
RE-ELECT SENATOR KENNEDY entitled a separate campaign contribution
and expenditure limit for the September 14, 1982 event.

All contributions for the primary for EDWARD M. KENNEDY, as
reported by the COMMITTEE TO RE-ELECT SENATOR KENNEDY, have been

reported as if the September 14, 1982 state-wide election were a

primary election for EDWARD M. KENNEDY, and the only primary elec-

tion for EDWARD M. KENNEDY. Therefore, these contributions are
illegal to the extent that they were not made specifically for the
convention election of May 21 and 22, 1982 under the applicable
statutory provisions and regqulations and designated specifically
for that convention election. All contributions to respondents
after May 22, 1982 are, as a matter of law, for the general elec-

tion.
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E. Statutory provisions that are applicable. The term
"contribution" and the term "expenditure" are defined by the
Federal Election Campaign Act to mean, respectively, any gift,
subscription, loan, advance, or deposit or money or anything of
value made by any person for the person of influencing any "elec-
tion" for Federal office, or, similarly, any purchase, payment,
distribution, loan, advance, deposit, or gift of money or anything
of value, made by any person for the purpose of influencing any
election for Federal office. Notice that in each case any
"election” in the singular is referred to. Act, subsections 431(8)
and (9), respectively.

"Election" in turn is defined by section 431(1). Election
is specifically defined by listing, (paragraph (A) of section 431
(1))a general, special, primary, or run-off election; and also
(subparagraph (B)) a convention or caucus of a political party
which has authority to nominate a candidate, such as we have dis-
cussed.

Therefore, under these definitions of the Act and the Advisory
Opinions discussed above, the campaign of EDWARD M. KENNEDY for
nomination to the United States Senate from the Democratic Party
of Massachusetts ended, as we have noted, at the close of the
party's convention of May 21 and 22, 1982 under these provisions of
the Act.

Nor, though undoubtedly some would argue otherwise, do the

regulations of the Commission, as set out in Title 11 of the Code |

of Federal Regulations, alter this conclusion.




"Primary elections” is defined in Title 11 CFR 100.2(c) (1) as:
"An election which is held prior to a gene-
ral election, as a direct result of which
candidates are nominated, in accordance
with applicable State law, for election to
Federal office in a subsequent election
is a primary election."”

It can be seen from this definition that the primary election
is defined in the regqulations as that election which is held (first)
prior to a general election; secondly, as a direct result of which
the candidate is nominated for election in the general. It is
clear that the situation in Massachusetts at the present is such
that the only election which fits this description is the conven-
tion election held in May for the Democratic nomination to the
United States Senate.

This is not altered by 11 CFR 100.2(c) (5). That section
refers only to the situation where the candidate for nomination is

unopposed for the nomination within his or her own party. In that

situation, which does not apply here since the Complainant did

oppose EDWARD M. KENNEDY for the nomination, the primary election

is considered to have occurred on the date on which the primary
election was held by the candidate's party in that State for all
offices.

This reinforces the Advisory Opinions cited above concerning
unopposed primary elections and general elections for Senator
J. Bennett Johnston of Louisiana and Representative Andrew Ireland
of Florida.

The legal consequences of this situation under the Act and
the regulations are evident if we examine every passage in the
Act and regqulations where contribution or expenditure limits for a
single election are referred to. Most evidently, of course, it

affects the reporting requirements of section 434 (a) (2) (a) (i).
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That paragraph requires a Treagyrer of a political committee

such as the COMMITTEE TO RE-ELECT SENATOR KENNEDY to file a pre-
election report twelve (12) days before any election, including

a convention election. That has not been done here, as has been
noted.

The other evident major provision affected is the contribution
and expenditure limits as set out under the Act in section 441 (a).
In this instance, those individuals who have made contributions to
the COMMITTEE TO RE-ELECT SENATOR KENNEDY or to EDWARD M. KENNEDY
in the amount of One Thousand Dollars ($1,000.00) after May 22,
1982 have contributed to EDWARD M. KENNEDY's general campaign and
not to his primary campaign.

Similarly, those multi-candidate political committees that
have contributed to EDWARD M. KENNEDY's campaign after May 22, 1982
have made a contribution thereby to his general campaign whether
or not such contribution was designated as being for a primary or
for the general. Similarly, expenditures made after May 22, 1982
by the respondent committee or by EDWARD M. KENNEDY were made for
the general and not for the primary election.

Thus, such expenditures, if made from funds designated for
the primary, were made improperly. Therefore, with regard to the
Act, Section 44la(d) (3), the National Committee of the Democratic
Party and the State Committee of the Democratic Party for Massa-
chusetts, including any subordinate committee of the Massachusetts
State Democratic party, must count all donations made to the re-
spondent committee, to EDWARD M. KENNEDY, and to the party itself
for purposes of the primary campaign aimed toward the September 14,

1982 event as contributions to the general election of Senator

Kennedy which must count against the limit set out by paragraph(A)5

(i) of section 441la(d) (3).
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Further enlightenment on this score is provided by 11 CFR
110.1(j) (1), where it is set out that the limitations on contri-
butions shall apply separately with respect to each election. 1In
subparagraph (2) of that subsection it is said that an election
in which a candidate is unopposed is a separate election. And
this is in accord with the Advisory Opinions which we have cited
above. It further specifies in subparagraph (3) of that subpart
that if no primary election is held because a candidate is unop-
posed, the date on which the primary would have been held shall
be deemed to be the date of the primary for purposes of the con-
tribution limitations.

However, neither of these provisions applies to the situation
in Massachusetts, where the candidate was opposed and achieved the
nomination through a convention election. That situation is gov-
erned by Advisory Opinions on Connecticut and Utah as well as the
Advisory Opinion 1978-25 to which we have referred.

Further, the phrase, "with respect to any election" is
defined in the regulations at 11 CFR 110.1(a) (2). 1In the case
where a contribution is designated in writing for a particular
election "with respect to any election" means the election so
designated. Here, contributors to the COMMITTEE TO RE-ELECT
SENATOR KENNEDY and to EDWARD M. KENNEDY have designated either
the primary or the general. It is clear from the reports filed

and the failure to file a report prior to the convention election

that by that designation of "primary" they meant, and the respond-

ents understood them to mean, the upcoming primary for other can-
didates for other offices which will take place in Massachusetts
on September 14, 1982,

11 CFR 110.1(a) (2) (ii) refers specifically to the situation
before us where a contribution is not designated in writing for a

particular election. Here, no contributions have been designated




for the convention election held on May 21 and 22, 1982. There-
fore, under sub-subparagraph (A) of that section, since the con-
tributions actually went toward a caucus or convention, they must
have been made on or before the date of that caucus or convention,
i.e., May 22, 1982,

As a practical matter, it would not make much difference in
this case if the contributions did come under sub-subparagraph (i)
since the net debts outstanding from the caucus or convention
were exceeded by the contributions to a considerable degree.

As a result of these provisions of the Act and regulations,
it can be seen readily that every other section of the Act and
regulations where a specific limitation for an election is referred
to is affected. We have listed most of these, although we undoubt+
edly missed some, in our Violations allegations, which con-
stitute part one of this Complaint.

Many of these provisions are in the definitions section
of the Act or the regulations. For example, in the Act, section
431(8) (B), it is specified that the term "contribution" does not
include, in paragraph(iv) thereof, any unreimbursed payment for
travel expenses made by any individual on behalf of any candidate
or political committee of a party to the extent that the cumulative
value of such activity on behalf of a single candidate does not |
exceed One Thousand Dollars ($1,000.00) with respect to any single
election.

Therefore, here, if an individual has made such unreimbursed
payment for travel expenses between the May 22 date on which the
convention election terminated and the September 14 primary, then

such expenditure would count toward that limit for purposes of thef

general election, not for purposes of EDWARD M. KENNEDY's own pri-é

mary effort.




The same can be said with regard to the limitations set out
in the Act, section 431(9) (D) (iii) for costs in support of commu-
nication to membership.

Another way in which the Act will have been violated by
the actions of the respondents in this instance will be in regard
to situations such as that defined in the Act, section 431 (D) (viii)
(3). There contributions from the State or local committees for
campaign materials are excluded from the definition of expenditures
provided that they are not made from contributions designated to
be spent on behalf of a particular candidate or particular candi-
dates. Here, however, contributions made for purposes of the
election effort for the September 14, 1982 election of the party
will have a certain portion of their funds designated to be spent
for the Senatorial race and those funds will be designated for a
particular candidate, since there is only one candidate remaining.

Other provisions have been violated concerning the

subsidiary reporting of authorized committees to the candidate's

principal campaign committee, in this case the respondent COMMITTEE

TO RE-ELECT SENATOR KENNEDY. For example, it does not appear
that any of the authorized committees of the respondent EDWARD M.
KENNEDY filed pre-election reports for the convention election
with the respondent COMMITTEE TO RE-ELECT SENATOR KENNEDY under
the Act, section 432(f).

In summary, it can be said that every provision of the Act
and regulations which establish a limit or a reporting requirement
with regard to a particular election is here at issue. Clearly,

a large number of these have been violated or are in the process

of being violated.




V. DOCUMENTATION

Exhibit A is "Opinion of the Justices to the Governor"
rendered by the Justices of the Supreme Judicial Court of
Massachusetts on April 23, 1982, which changed the primary system

in Massachusetts.

Exhibit B is a sample page from the reported receipts on the
COMMITTEE TO RE-ELECT SENATOR KENNEDY showing contributions

designated for the "primary" after May 22, 1982.

Exhibit C is the Charter of the Democratic Party of Massa-
chusetts, Section 3 of Article 6, with the "15% rule" adopted

early in 1982.

Exhibit D is a letter from the Democratic State Committee
of Massachusetts, Chester Atkins, Chairman, to the Honorable
Michael Joseph Connolly, Secretary of State of the Commonwealth,
showing the endorsement of EDWARD M. KENNEDY for party candidate
for United States Senate as a result of the May 21-22, 1982
convention and showing that no other candidate for that position

received a fifteen percent (15%) endorsement from the convention.

Exhibit E is: copies of letters from the Director of Elections

of Massachusetts to myself and to Frederick C. Langone, telling
us that the Office of Secretary of State cannot place us on the
ballot because of our failure to obtain the fifteen percent (15%)

vote at the party convention.

Exhibit F is a copy of a press release from the Office of
Michael Joseph Connolly, Secretary of State, showing that he
feels he is not able to place on the primary those candidates who !

did not meet the fifteen percent (15%) rule.
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Based on personal knowledge and on information and belief
as set out in this Complaint, the undersigned suspects that there
is reason to believe that violations of the Federal Election
Campaign Act have occurred and complainant respectfully requests
the Federal Election Commission to initiate appropriate action to
determine the accuracy and completeness of respondents' reports

of receipts and expenditures.

Alwin E. Hopfman, Complainant

DISTRICT OF COLUMBIA
CITY OF WASHINGTON

Sworn to and subscribed before me this sg+h day of

;42;;;m/yL , 1982,
>

o

PAOMICA P JUNG
i 5 g MOTARY PLELE DISTRICYT OF COLUMBIA
My commission expilires b o A st Meesalon 30, 1986
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II. RECITATION OF FACTS

1. EDWARD M. KENNEDY is running for election to the United
States Senate from Massachusetts, as a democrat.

2. The COMMITTEE TO RE-ELECT SENATOR KENNEDY has been
designated by EDWARD M. KENNEDY his "Principal Campaign Committee"
pursuant to federal election laws and regulations on FEC Form 2,
Statement of Candidacy, dated February 9, 1981, and received by
the Federal Election Commission ("Commision"”) on February 10, 1981,

3. Until April 23, 1982, when an Advisory Opinion to the
contrary was rendered by the Supreme Judicial Court of Massachus-
etts, access to the primary ballot in Massachusetts could be
obtained by any candidate who met the following requirements:

A) The candidate must not have been enrolled in a
political party (other than the one whose nomina-
tion he was seeking) for a period of one year
prior to the filing date.

The candidate must have filed a certified petition
with the names of 10,000 registered Massachusetts
voters, voters who were either registered in the
party whose nomination the candidate was seeking
or, in the alternative, were not enrolled in any

party.

The candidate had filed a written acceptance of
candidacy.

The candidate had filed a certification from the
Registrar of the town or city of his residence that
he had been an enrolled member of the party in which
he had run for at least 90 days.
4. Prior to the Advisory Opinion rendered by the justices
of the Supreme Court of Massachusetts in April of 1982, the demo-
cratic party of Massachusetts had, from time to time, held conven-
tions several months before a scheduled primary election and given
party endorsement to candidates for state-wide office, but no
candidate had been denied access to the primary ballot because he

or she had not received any specified party "endorsement" as a

candidate.




o_binion‘cne Justices g__g the 6o ’..-.;
E» I

Constitutional Law, Freedom cf associetior, Political marty, Prirery,

L Opinaons of the Justices. Electiong, Pcliticel party,.rrimary.
Primary. Supreme Judicial Court, Orinione of the Justices.

Or. April 23, 1982, the Justices submittec the followinc answers

tc cuestions propoundec to them by the Governor. /

<3 c. 278. & 1, provides in part thaet "it}he nomination cf

) -ﬂ . . g . . -
cencicates for nomination &t State priraries shall be by norinag-
=
tiorn pepers.” Trere is pencint before the Governor for his
=y
= - -
- épprovel Bouse B:1l No. 5852, which woulc emend €. 53, § 44, by

b)

2]

NSETTAN

"n

-}

bo.
re

ter the f:rst sentence the followinc sentence: "Not-

~A/ Wi be

(24
o

(4]

encinc the charter, rule or by-law cf & political party,

any candicate, who 1s ernrolled ir such political party, submitting
22‘ romiratior. papers subject to the provisions of this chapter shall
/ be a candicdate for nomination at the state primary." Article Six,

Section JIS5 of "the charter of the Dembtrsiic Rarty ofithe lGommon=

" o -
(== e S

4 42T s

B m— e




&
@

-

- 2
for szatewide offices in theose 2 Tl WREGn n &ifice ip te
be f11led. Endorsements for statewide office of enrolleé Democrate
norminated at the Convention shall be by majority vote of the
delegates present and voting, with the proviso that any nominee who
receives at least 15 percent of the Convention vote on any ballot
for &2 particular office may challenge the Convention endorsement

52%4,-~4,u—

ir. & State Primary Election."

€taztinc his uncerteinty "as t ‘ sityv or constitutionel

T lpo Slesis A CEeiaEE ke sty 7 Yeguests, pursuant

ity

1=

Teathe suthorityconteaned inePt il : thesMacsEehl
setts Constitutiorn, as amende¢ by art. =PhT I Cd c

£

Amendment, the opinion of this cour: or the followinc cuestions cof

“l. Does the fifteern percent rule in the Demdcretac
Charter supersede the current provisions of General
lLaw, Chapter £3, section &4, or car & cancdicdate be pliaced
on the Democratic State Frimary Ballot by -nominatior pzapers

without havirc receivecé fifteer percent of the vote at the

party convention? Mew Arswerncr

2. Woulc enactment of E. 5852 &lliow a2 candidate to be
placed on the Democratic State Prinmary Ballot by nomiration
papers without havinc received fifteen percent of the vote at
the party ccrvention?®

A
The -constatuticnal provasion which
propcances by the Governor,

HES Qur authordty o MiMportant

law:
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Nseiemy occacsiions. .t PaErs FE, . 1, €00 ame e

-
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Constitution. To preserve the principle cof separation of powers,

fundamental in our system of governmernt, we are bouné strictly to obsez

these cdhstitutional limitations. Answer of the Justices, 362 Mass.

914, 916-917 (1973). RAs the Justices have advised, "By 2 solemn
occasion the Constitution means some seriocus ané unusual exigency.
It has been held to be such ar exicency when the Governor or either
branch of the Lecislature, havinc some action in view, has serious

goubte 2t tc their power ancd eutheraty to take such acticen, uncer

the Constitution, or under existinc stztutes. nswer of the

Justices, 373 Mass. B€7, 871 (1977), guotinc fron Answer of the

-m_“Ju51ices,_}£§"§§g;._223, §25-626 ({16EG5).

Because gquestion rnumber 1 incsuirecs orly abcut the lecal
eZfect of the current statute in light of the Democretic party
charter, and not about the Governor's authority to take action,
there is no solemn occesion authorizinc us to enswer. Opinion

£ the Justices, Mass. Adv. Sh. (1981) 1361, 1381-1382. It may

vell be that the Justices® answer tc cucstion number 1 wouléd

help the Governor determine the "recessity” of Kouse No. S$852 in
view of the present statute, a concern expressed in the reguest.
Fowever, whether the bill is necessary raises the cuestion whether
it is wise or expedient for the Governor to approve the bill.

The Justices are not empowered to znswer cuestions bearing orn

LY
the wisdor or expendiency of propcseé lec:clation. Arnswer of the

Justices, 315 Massg. 731, 734 (1946). OCrin:orn of the Justices,
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314 Mass. 787, 771i-772 (19£32;. ©Not hevinc the authority to

angwer cuestion number 1, we respectfully :ecuest that we be

excusec from answering it.

In <he context of the Governor's expressed uncertainty as

to the constitutionality of House No. 5€52, we interpret question

number 2 to inguire whether, if House Nc. 5652 were approved,_
G. L. €. 52, § 44, as thereby amended: woulé abridoe the constitutional
1ighte of the Derniocratic party and its members to associate by

2llowinc caznéicdates to be placei or the Democretic State primary

-
-

ballot in contravention of the partyv's charter. The Governor has

& present dutv to act on Kouse No. 5B85Z. : 5 LI SNGCh AL oo
of the Mezssachusetts Constitutior.. This duty, anc the Governor's
exrressed Goubts about whether Ecuse Nc. SEZ2 woul€ be constituticonal

if he approved it, present a solemn occasion reguiring our answer

to the second guestion. See Opinion of the Justices, 314 Mass.

7670, T2 L9 IR

"The [Democratic Party of the Comménweéltﬁ] and its adherents
enjoy a constitutionally prote:ceé right of political essocietion.
'There can no loncer be any doubt that freedom to associate with
others for the common advancement of pol:itical heliefs and ideas
is a form of "orderly group activity" prctected by the First and
Fourteenth Ahmencdments. . . . The right tc associate with the
political perty of one's choice ie an in-s
coretitutfional freedom.' Fusper v. Fontiwx

EEEN TS WPl (e%El (oraibbeiise einid reedor Srolstrac
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Yhée & substantial irterest, implicist

{Q-w

jecieion.

wWithin the Commonwealth, the winner b i ]
party primary becomes that party's office in

the ceneral election. G. L.

the polls just before receiving bzllewe. G. L. €. 53, § 37.
roart from Akrticle S€ix, section 111 the =mucratic perty
Ghicvmter, ainl ender’ ta be places on

rellley, & cenohcateae ffaz




€
menpbery of that o i ; cn3a, B L,
papers signet by least 10,000 reoc:icterec votere, c. 53, § 44,

who may be enrolied in that party or urenro.leé. G. L. ¢. 53, § 4¢€.

Therefore}.apart from Article Six, section I1II, of the State Demo-

cratic party charter, & candidate for statewide election could be .

.

o
' v’ placec on the Denmocratic party ballot anc win the primary, thus

’ ! 2 q £ o - .
. }’ becorm:inc entitied toc be placec on the ceneral election ballot as the

Democratic party cendidate, with little or no support from the
14
PalnEN ner&ership>y/

State Democratic party charter, Article Six, Section III,
provisec that any nominee whc receives at Jezst 15% ©f the

vote at the State convention may chellenge the Convention endorse-
— e
ment, by necetive implication agdss tc the statutory recuzrement 'Y and
m—— AW—_-.~_..___ == e

of nomination papers for placement on the primary ballot the further

recuirement that a candidate must receive at least fifteen percent

i e

of the convention vote. This has the oouble ef fect of limitinc
- o

the number of candidates on the primary ballot, thereby elxmlnatlng

——— .

the confusion that may result from too many candidates, and of
P———mn.

liriting the cancicdates to those with significant party support,

thereby giving the party members an effective role in choosing

the party‘'s candidate in the general election. The State has been

held to have a compelling interest in lirmiting the number of

cancifates in order to prevent voter confusior.. Hhrerican Party
v: White, 415 U.S. 767, 7B0-781 (1¢74). Sterer v. Brown,

724, 732 (1974). & politicel party has & pareld intere

cf Felruary, 1980, 25.9% c¢f 2]l r.c.sicrec voters
ir. the Commonwealth were unenroilec. Eachrach v. Secretary o
Comnionwealtk, Mass. Adv. Sh. (1981) 93, 97.
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- 3
If Bouse Nc. 5P52 were approves, CG. L. ze thereby
amendec, woulC appear to overrice the charter recuirement ol 15%
of the convention vote for placement on the primary ballot

and, together with c. 53, § 46, woulé eliminate the Democratic

party's control of who its candidate in the general election would be.

This would substantially infrince the right of freedom of association

of the Democratic party and its membe's, anc therefore, to pass con-

;1tut10na1 mustex. 1t must serve a conpelllnc State 1nterest, Sears

v. Secretarv of the Commnonwealtn, 36% Mass. 222, 3%7 (1975), and

cc sc with as little infringement on consititutional ridhts as

pcssible. See Riddell v. National Democratic Partv, 508 F.2¢ 770,

776-7768 (5th Cir. 1975). We must apply "strict scrutiny” to its

Justification ané operation. Bachrach v. S=acretarv of the Commorn-

wealth, Mass. Adv. Sh. (19B1) 93, 101.

'Pf'ﬂt The Commo iwealth-uncuesticnably has 2 compellinc interest in the’

7y Vm overall regularzty of the election process, incluéing limitation

confusion an@ ensuring that the candidates whcsSe names appear on

Q\ of the number of candidates on the ballot so &8s to avoxd voter
~e

the ballot have significant commurity support. ZAmerican Party of

Taxas v. White, 415 U.8. 767, 782 (1974). This applies to the

conduct of primary elections, Kusper v. Pontikes, 414 U.5. 51 (1973).

Fosario v. Fockefeller, 410 U.S. 752 (1973), which are an irportant

part of the proceiure by which the uvl*tinate officze holder is chcsen.
Sears v. Se;retar\ ©f the Commonwealth, Bxg et

intervsts are served by the regui:en

wide nffice cobtain the sicracu
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c;r* voters on nomination papers, G. L. c. 53, § 44, but they are

’h
bJK not servel by the elimination of & 15% conventior vote
4 "
v 4 recuirement for placement on the primarv ballot. Elimination
}' ”\ ¥ F >
| R4 - y , : - WA
i of the Democratic party cCharter reguirement could only. increase

‘ s
the nunber of candidates on the primaryv ballot, with a resultinc

qvp,QAuGZ-—-zrw 04;h~—g

increased potential for voter confusicn. /

- - T e——

We assume that House No. 5852 was cdesigned to promote the
intecrity of the electionr process. Neverthelecs, the Commonwealth's
compelling interest in the intecrity © LCr. pProcess Goes

not constitutionally Justify

over who the party's candidate in the ceneral eiection will be.
el =Ll

This view finds support in Democratic Faertyv of U.E. v. Wisconsirn,

surre. 1In that czse, the United Stztes Surreme Cour: struck Gow:n

2 State statute that compelleC the perty to seat celecates at its
i— ==
rnational conventiorn who were bound the statute tc vote on the

first ballot with the results of & prirery election In which eny
registered voter could participate recardlest of party affiliation.
This was contrary to the rnational party rules.

attempted to override the nationzl party's
who could participate in the procecsee leadin
of delegates to their National Converntion.®
Laws c. 53, § 44, cs it would be ameni=d by Bouse No. 5852, would
attempt to overrice the State D:to-ratic part) effort tc ensure

v

hetl regllar prarty mendbers lavs 35 ifial voice in the sslec-

—_—

-

tion of its candic iide ol f48e HE alivat, rate Beast oo




." ' .

to c. 53, § 46, or that only recular members of the party may
vote in the primary, contrary to c. 53, § 37, then c. 53, § 44,
as it would be amended by Bouse No. 5852, would be less intrusive
onapolitical party's constitutional richts. However, we express
no opinion on whether it woulé be svffi ie,'ly lecse intrusive to
be constitutionally souné, since ithat is not the cuestion before
us, nor neec¢ we ccnsider wnether ary provisc cf the Constitution

cf the Commonwealth might prohibit the proposed enactment.

We anéw;r cuestion numSer 2, as interpreted by us above, é&s
follows: 1If House No. 5E52 were approved, G. L. c. 33, § 44, as
thereby amended, woulé abridce the cconstitutional rights of the
Democratic party and its merbers tc associate by allowing candidates

to be placed on the Democratic State primary ballot in contraven-

tion of the party's charter.




10

The forescinc opirnion 1g submitted by the Chief Justace

and the Associate Justices subscribinc hereto on the 23ré d&ay of

April, 1982.

Edward F. Eennessey

nerbert P. Wilkins

Paull 3. Liacos

Ruth 3. hbrams

Neil Lynch

Francis O'Connor
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¢ Rules of the Canvention: providing for all
» by pple nisjurily exvePt (f 3 1 ..wthirds
ity tequited to suspend the_rules; shall he
Amesded te the Sae Commitice by the
3 Coinrarace thereol and shall be aduntcd by
jority vote of the State Commitiee. The ruics
~pred sRall be disrnhuted 10 the delegates not

a0 woshs defare 12 consention and

1 cm4ed feamane lloar of tseennvention

ooty vous of the delegates

g seaues L0 enLION

were sSail bo 3 Stete lssues Convention in
aumnbered vean fortke purpese sl adopting s
. Anendaand o° Pladform. Resoluniens skall
sveloped through 8 process beginming with
wses of locas! Demosrais, as provided 1o the
e, 80 Se adopted by a majornity sffirmative
oi Coavenuon delegates preaent and voting.

10% lll: Eadoring Convention

cre s>all be & Sidie Convenuon ia even.
Nered years for che 7 urpose of cadecing am-

es (o7 statewide offices in (haes years in
yeues nfTiceis 0 be fitled. Eadorsements for
wide wlfice of enrolied Democraus nominsted
+ Convenuion shz. be Sy majority vere of the
~  drosentard -oting. with e proviee that
*. aace who receives at least (S pertent of
wasvenionvoie onazy bailot fora partcelar |
Smray chalienszthe Convention ‘Mmj
Siaie Pnmar, Eiccuon

e

o ——

1o IV Tail af the Conventdn

¢ Staie Curmmirice emal, scgthe Call for s
JAcavennonatied ‘it ety smoTio e
Sl INg SOAVERLCA

a-numered veso1 the Sixte Conveation
ve the SalusCay beic e ime €ate g20 Sy (ke
oawca iR o Rt heim St oS Adm:asting pap-
A% i Saurrary of Siciey oifice. Tae Cal!
Caavention skl

rovide for 6o fewer tran 2439 delegates

puzalicarciied Semr crun, il umaiy. and
Qus. SPZOMLAITY 1D rartil 93tz tRrJugh au-
232310 1OWNS ANC Itk any ingicde pudhitaty
ad 2irmative aLUDP guuelnss 10ward that

locaie onecelsoatetc excn ity andigwasnd

s rem3inder on ihe Masis of Liermuia pving
1! werghtio Cemocratic Party registration
7S 10 INEAYET 3T VOIE (UT CATNCIBLIC EBNGI-
atey mihelsic pememaieie, onsisrihe officss
: Goverror ane Preucen:

regr sgteriXnion rrunevs s hall degpin wathin
. TOTIms pror te N: garvenuon,

T
ce Tommitzz ol de retnornidleorall
sty {303 State Conventios

" Adherence to P'at/nrm by
Demurranc Officraig

"~

2% recont Somocmaie platiors s the
ovion ol the Dvmoraic Py, Evern

tuccommiise memior oo Demaersue
v, ang even affical ciegted 3a the Demo-
tnomiaco shal’ aghere to the national, siste.
1y ocei piatferm, in that ondet AU pnonty.n
fi1al Matements and acions ‘re10 €080

“Ul rEBUIL I8 APV remoNa . of nghts
. e ] b O R
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ARTICLE SEVEN

Alfirmative Action snd Qutreach

Srevinn | Supnort of AfMrmetive Action

Prugrem.

Tx: Drmocratic Porn of Massachusests, to

eavouraee full participation by alisegiments nf the
ponviation, shall ecnaunst ofi-remazive 3cton and
outrcach prograing in bekal: of sarzzt groups:
Lia-ii 1 =aaies. Asizn- msrigans, Native

Abrv.isal

128 Ceps Verees. b the Pvacally

ha:dicanped, youth, the cronomiesily d:vadvine
Qged, senor ainitens, gnd wom:in. Afiemative
actiun proveJures shall de fellosed in censtitut-
ing il bodies of the Democratic Party.

Sterios L Goals

Ths goals of affirmative action and outreach

shail de

[ 8

to institure those at all leve!s and in 3fl cnits of
the Party which will provige:

[ wrget group members with an understaand.
ing ol the methods and procedures far par-
ticipatiog in 3il elcctions Lnd programs of
the Democmane Pany, and
38 OPNOTTUNIIY I pIruIinale 3 Sl Sles-
tuons ang programs of the Democrauc
Party

. te tlect tarpet group members 10 all levels and

units of the Democratic Prty according 1o
par:y of enrolled Temocrst-1n a vouagarea.
thraugh 3 formula compat Me with U'nited
Suates Cersus dars

this goal Azl et be sccomphithed enther
direcily or incirect's by ine siate Dumocratc
Pamy simpositon ol mandltsry guotas at any
level of the deiega’ s seieCiicn PTOCSIs OF 12 ARy
other Pary affa:- a3 3ciizedinthe Byl wy
of tne Democma : Naiona! Commties ind
the Demoaerauc & .ate Commuttee.

Sremies [ AfMrmetive Action and Qutrsach

Sub-Committee

The majonty of the Aff-r3tve Action and

Outreacr Sub-Commuttee of the Siate Commattee
shal: versee th= [ormulai:on and iMmplementation
of uniform a(Tirmative accn plans for each state
senarenial disrne %0 include plaes for ward sad
Wwen commitizes the sin, o1 the electioon of
mrnten 10 ali Party committess and {or theye!=s-
tion o delsgaiey 19 conlerenyss 2nd conventinas

Al Affi:mauve Acuion ane Outreach placs shail
be sudmitted for approval to the Staie Commus-

tee.

. which shall remsin rexpomibie for vl affirme-

tive action efferts. Challenges io the formulation
or impieTnentalion o these piang shall be refcrred
to the Jucical Council

Secrion IV, Implementanon of Affirmative

Action and Oriirerch

Witk cortinga, outreacA a8 a!firmatine 2ction

333 ~3;0r mrornt. of the “3non3isrd Massactu-
sets Dzreesane Parues, 18- 7aalc of sfiirmuiine
actiuit end OUL eaun dN3.! Be 35 eved OV, Dyl At
hrtel e, s [Dlowing siss

s
. fen and women 3t e.ony ievel of party vruce

the equa! dit (510A 1MO73: 33 9s5:dle herwesn

ture

3 wntten alflirmative actic ) plan dy 3li levels
ané units of the Democratie Party . inctuding
submittal nf populatien figures reiative to the
mrget gromm. The Allirmaune A uon and
~ . ~_ s

the estublishment of uaifvem implementation
guidelines. €uts saurees and procacures for
smtting goals

- the allacztivn of financinl resourees by the
State Commuttse to sifirr=ative action and
outreach 23 3 prigrity propram

ths comnunication of all Party prasraras and
Purty elections shati be frequzat, pudiic ane
eanlicit. All mestings, caueuses. cnnlerende:
and esaveations 1%zl he he'’ = centrells
locatail. 2228 iz aid woll pub.awed sites.
thetormulation of :H Panty rules. repulations
and procexses wntten in clear, explicit am
Fusge

the establishment by each ward and tgwr
committee o! an Jifirmative action and gut
reach advisor, who shail sernve 33 an officer @
the [acal commitiee

the State Commi:tee shall hire a full-uime staf
person (0 assist the Aflirmative Actien am
Qutreach Sub-Committee in the discharge ©
their dunies. if fungs are availadle.

Sicrion V. Non-Compliance with Alfiruative
Action snd Qutreach p
Deiegaic 37d member electinne at ever e
GBI S RRCA T S oo e 3
Commuiice. Tre faihure 0 acineve o fiemasive
astion gea's will result 1a an automanic com
pharcaresics s the Afiirmative Aciion 2o¢ Out
reach Commiize If 3 compliance revicw deter
mines tha. 3/Nirmative acnion plans were aon ade
qQuately impierenued. then the matier sha!l tw
sudm.nen 10 the Juciawdi Coune | whch mav urde
thS: L commutise ALl be rerow=s s 0t 3 doizg LOr
nct bl seatsc unieas anJ Lai. {anew NS 3dequate
election s heid. ll acompiie. v 18V IcWw CeterMing
that, altheug™ 2 “good {aith” cffor ads Made
formuate and imaiemen: affirmstveaction gaals
the <ffort fa:led. 1a that case. the Jud:-.ai Couna:
Bempowered (o rcommend that the L tin ques
tion be dorighated 3 Ar.OTHY ared (Jr specid
alfirmative action effacn by the Siate Commitse

Sicnios VI. Chalienges

CRhalienges to the formu'aunn, implermeniatiy
orazhievement of 3iirmziive acnion goals mav b
brought before ihe Al -mative Acton and Out
reach Committes by gny enreiicd Cemoert froz
the :irem ia quemtion with nglit o1 appeal to-tiv
Juwdiani Conmcit

ARTICLE BIGHT
Ceneral Provisions
Stcnox 1. Ethical Pracrices
The Sisie Commitiee chall ednnt and ~ublish
code of eth.oal eoncguc: for Farn officiuis ang

cods of fai: cammneaign pracuices for 2ii candidate
of the Demc.ranc Py,

Sicrios 11, Opennes

All metuncs of 3l Pr=v commitisTs fr gub
unite thereol, 3t 3] lzvels snail he ooy 19
pubiic.and: vsetestal pe i S setter inlly
Howescr. s22°0t DauiO 1a S2omuttent 12 lelal eay
493+ ¥

Sgcmins 111 Prosvy Vating

Voirrg B mroty 3720 a0t be permutrel 3t
Siate Conveniion. 3 EIMMIde A fuh-tumt these
of ar anv levci 07 tne Pam . or the State Jugiu
Counc.l.

ARTICLE NINE
Amendments, By-Laws and Rule:
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EXHIBIT D
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11 Beacon Sirest. Suite 317+ Besicne Massachusens £2183. (317) 2874780

May 25, 1982

~he Honorable iMichael Joseph Ccnrolly

Seczetary of the Caunonwcalth "
‘Reenn 330

tate Ecuse
'Boston, Massachusetts 02133

HoISIAe TR RANE
31V1S 30 44 1130239

Teaxr Seccetary Cenmelly:

: Attached to this letter aze ccpies of the Chaxter
o2 the ﬁe.oc:atic Pacty of the Ccamonwealth .of Massachuset.,.

as anended thoough April 11, 1981, and two amendments adcpte
by the Pn:*y in Ccnventicn on May 21, 1982.

&aencs '-t.c e Bix, Sectibn IV, by changiag the date of the
Conventicn, and the other amendmnent inserts csrtzin sentences

tol‘cw‘.q the £isst sentence of the preamdle. I hcrebv cextily
t?ft thqge doccunents constitute the Charter as curreatly in
eflect

One anencment

Meeting in Convention in Springfield, Massachusetts,
on May 21 and 22, 1982, the Denccratic Party of the Ccnmmonweal:t:h
of Massachusetts

endorsed the following candidates- fo-_state~
wide oflices in the. 1982 Prizary and Gezez:l eglec=icns:

United Statss Senator Edward M. Kennedy
Governox

Michael S. Dukakis
Lisutenant Govezmor Evelyn F. Musphy
Seczetary of the g

Ccrmonwealth Michael Joseph Ccnnolly
Attorncy General Frzacis X. Bellcttdi
Tzeasucres ané
Receiver=-Genez:2l Rcte=t Q. Cc-ane
ARZLToY Jechn J. FPinnecan




X .11 gcnorable Michael Joseph Connolly -
. Page Two May 25, 1332
The toilowinq noaincis received at least 15
of the Corvention vote on one or more ballots and are
. gore eligible to challenge the Convention endorsement

state Primacy election, in accordance with Article Six,
gection 11X, of the Charter:

Governor = ° Edwaxd J. King
Lieutenant Goveznor ' John F. Kezzxv
' . : Leuis R. Nickinell
Lois G. Pines
Sanuel Rotondd,
Seczetaxy of the. : L
Ccxmonwealth Rosemazie E. Saascne

Very t:ulﬁ

® : | voEIs. ‘
< - . ) i r / ! .

5 - ‘ |;% il"A .

< .

.’ .

cr

3

Clester G. Atkins

CGA:bék
Encloscres




Office of the Massachusetts Secretary of State
£°°Y . Michee] Joseph Connolly, Secretary
M 0 “’.‘n Nﬂfﬁl . - U 6
Resen 1705
Owne Ashbunoo Place
Demsn, MA 02108 * Ma’ 28, 1982
(617) 727-2828

Mr. Alwin E. Hopfmann
29 Tutte Road
Sierling, Massachusetis 01564

Dear Mr. Hopimann:

For the reasons given in the enclosed satement, Secretary Connolly has decided
o follow the Apri) 23 Supreme 3udicial Cours Opinion of the Justices, 385 Mass.
1201 {1922). Because the enclosed Jetter from the Democratic State Commitiee

not indicate your compliance with the party charter, we are unable 10
place your name on the Democratic state primary balbt. '

We have already sssued 0 you our receipt refilecting this decision. Please contact
this office 11 you have any questions about this decision. ’

‘Sincerely,

rcia Molay
Director of Elections .
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- EXHIBIT B

= i
Office of the Ma%cﬂgzm ecretary of State

Vay 26, 1982

Mr. Frederick C. Langcne
118 Richmond Street
Boston, MA 02109

Dear Councillor Langone:

For the refsons given in the enclo:ed stetcment Secretary Connolly
decided yesterdey to follow the Ap:-il 23 Supremz Judicial Court
infon of the Justices, 385 Mass. 1201 (19€2). Because the enclosed
e’-er from the Democretic State Cccmiitee does not indicate your compliance
wita the party charter, we are unzble to place your nare on the Democratic o
primn:y ballot. ' figest

Enclosed is our rccefpt reflecting this decision. Please contact this

pffice it you have any questions about ision.

Er et A Director of Elections
HH/1c -":i' B
e A

Enclosure ~;‘;:;éf;,.

“.‘D%

L




@ . m'mx’urg.
The Qoroamdresltly of Massachmsetts
Boprimad of the State Secxotnry
State Flouse - Boston 02133
727-2800

CHATL JOREPN CONNOLLY
SESATTARY OF STATE

CONYOLLY WTILL ABIDE BY SUPREME JUDICIAL CCURT OPINIOM

Tuesday, May 25, .1§82
Contact: Aan dcCaugbey, 727-9126

Sec=etary of State Michsel Joseph Comnolly today released the following

1n
statezens conceraing the 1982 statewide Decocratic primacy ballot:

a




On 3”11 23, ;hg suprr-e Judicial Cour: issued a unzaimous opiaioa that
ic vould ba \mconsu:u:-oml to apply stats lav so as to coatradict :hc 18
”ggn: nJ.c : in the state Dmocn:ic par:y cha::ct. Afcar that opinion v;s
rclu.nd. I {anstructed wy Elections Division to receive nomination papers froo

atwidc Dc..ocnuc eandida:u but to advise thez that their ballot status was

rndeterained.

Today, the Democratic Staie Cormitvee certified to me in tha attached letter

che nﬁes of those candidates who hzve met the requirenmezts of this parcy charter
. 'ﬁr:;rision. In accordmci vith the Supreme Judicial (':ourt's. opinion, I &= therefore
unable t0 placa cn the state prixmary ballot the na:;-.cs of two candidates who have
£il¢d otherwi n-vtl d Duocratic noaination papecss for I.hutenant Goversmor with
By of‘iec = Fredesick C. Lumc and Joel M. Presszan.
I &= swace that utiga:.‘.on may vesult fron &y decision to ccmply with the
Sucptese Judicilal Court's opianjon. I will continue to do everything in my pover to

bring abcus a prempt and just judicial resolution, so that the state prizacy ballocs

can be printed on schedule.
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