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On February 8, 1982, the District Attorney

provided the Office of General Counsel with a copy of the

news article which appeared in the San Diego Tribune on

October 29, 1980, and from which the District



Attorney's Office obtained the information that Mr. Furgatch
placed political advertisements (Attachment 1).
FACTUAL AND LEGAL ANALYSIS

The San Diego Tribune news article states that Mr.

Furgatch placed a full page advertisement, entitled "Don't

Let Him Do It,"™ in the New York Times on October 28, 1980,

at a cost of $16,800. According to the Tribune, the

advertisement charges President Carter with degrading the

electoral process and lessening the prestige of the office,
as well as engaging in campaign tactics which are designed
to "hide his record.”™ The Tribune reported further that

while the New York Times advertisement "does not recommend

voting for Republican nominee Reagan or any other candidate,
[Mr.] Furgatch said its purpose was not to campaign for

another candidate but to help defeat Carter" (emphasis

added). 1In addition, it was reported that Mr. Furgatch

planned to run the ad in the Boston Globe on November 1,

1980, at a cost of $8,200, and that "[a]lnother San Diegan,
who requested anonymity,” paid $8,400 for the ad to run in

the Chicago Tribune on November 1, 1980.

The Office of General Counsel has obtained copies of

the advertisements paid for by Mr. Furgatch which appeared
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in the New York Times and Boston Globe (Attachment 2). The

ads are identical in content. The ads both state that they
were paid for by Mr, Furgatch, but only the New York Times
ad says that it was not authorized by any candidate.

This office has also obtained a copy of the
advertisement which appeared in the Chicago Tribune on
November 1, 1980. The ad states that it was paid for by J.
David Dominelli and is not authorized by any candidate or
candidate's committee. 1/ The ad is identical in content to

those which were published in the New York Times and Boston

Globe and paid for by Mr. Furgatch (Attachment 3).

A review of the advertisements at issue reveals that
the ads make unambiguous reference to President Carter by
referring to the "President of the United States"™ and

"Carter"™ (see Buckley v. Valeo, 424 U.5. 1, 43 n.51 (1976))

("Buckley"), and are entitled "Don't Let Him Do It," an
appeal repeated within the ads. Furthermore, the ads
criticize the leadership and campaign practices of the
President, and refer to the President's primary and general
election opponents, specifically, Senator Edward Kennedy and
Ronald Reagan. Importantly, the ads refer to the "electoral

process,"” the "voting public,"” and "campaigning."”

1/ J. pavid Dominelli did not file any reports of
independent expenditures during 1980.




The term "independent expenditure" is defined at 2
U.S5.C. § 431(17) to mean an expenditure by a person
expressly advocating the election or defeat of a clearly
identified candidate which is made without cooperation or
consultation with any candidate, or any authorized committee
or agent of such candidate, and which is not made in concert
with, or at the request or suggestion of, any candidate, or

any authorized committee or agent of such candidate.

The term "expressly advocating®™ is defined at 11 C.F.R.
§ 109.1(b) (2) to mean any communication containing a message
advocating election or defeat, including but not limited to
the name of the candidate, or expressions such as "vote
for,"™ "elect," "support,"™ "cast your ballot for," and "Smith
for Congress,” or "vote against,”™ "defeat,” or "reject.”
Pursuant to 11 C.F.R. § 109.1(b)(3), "clearly identified
candidate” means that the name of the candidate appears, a
photograph of the candidate appears, or the identity of the
candidate is otherwise apparent by unambiguous reference.

As set forth at 2 U.S5.C. § 434(c) (1), every person who
makes independent expenditures in an aggregate amount or
value in excess of $250 during a calendar vear shall file a
statement containing certain information. In addition,
every person is required to file within 24 hours after an

independent expenditure is made, a report of any
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independent expenditure aggregating in excess of $1,000 or
more made after the 20th day but more than 24 hours before
any election., 2 U.5.C. § 434(c).

Section 4418 of Title 2, United States Code, states

that whenever any person makes an expenditure for the
purpose of financing communications expressly advocating the
election or defeat of a clearly identified candidate, such

communication shall, if not authorized by a candidate, an

authorized political committee, or its agents, clearly state
the name of the person who paid for the communication and
that the communication is not authorized by any candidate or
candidate's committee.

It is the view of this office that the ads involved in
the instant matter expressly advocate the defeat of
President Carter in the 1980 general election. Express
advocacy is evidenced in the ads' appeal, "Don't Let Him Do
It" within the context of the President's reelection. While
the terms "vote against," "defeat,"™ or "reject" are not
present in the instant ads, such terms are only examples of
communications which constitute express advocacy. See
Buckley at 44 n.52 and 11 C.F.R. § 109.1(b) (2).

The court in Federal Election Commission v. Central

Long Island Tax Reform Immediately Committee, 616 F.2d




45, 53 (24 cir. 1980) ("C.L.I.T.R.I.M."), noted that

reference within a communication to candidacy was an
indicium of express advocacy. 2/ The ads involved herein
contain such a reference as they refer to the President's
"campaigning®™ and "running mate." Additionally, the ads
focus on the reelection campaign and do not discuss any
issues widely debated outside the campaign context, 3/

The ads' appeal, "Don't Let Him Do It," combined with
their criticisms of the President and the language, "[i]f he

succeeds, the country will be burdened with four more years

of incoherencies, ineptness and illusion" (emphasis added),
clearly implores the reader not to reelect the President, in
the view of this office. This view is supported by the fact
that the ads were published less than one week prior to the
1980 general election. Moreover, Mr. Furgatch himself

stated, according to the San Diego Tribune, that the ads'

purpose was to defeat President Carter.

2/ other indicia so noted were: reference to the subject's
poelitical affiliation, the existence of an election, and the
act of voting in an election. C.L.I.T.R.I.M. at 53.

3/ For this reason, among others, this matter is
distinguishable from the activity at issue in F.E.C. v.
American Federation of State, County and Municipal
Employees, 471 F. Supp. 315 (D.D.C. 1979). In AFSCME, the
court determined that a poster depicting President Ford
hugging President Nixon while wearing a button stating
"Pardon Me"™ was more an expression on a public issue than a
statement of advocacy for or against the election of an
individual, and so the cost of the poster was not a
reportable independent expenditure,
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Since Mr. Furgatch's and Mr. Dominelli's expenditures
apparently total approximately $25,000 and $8,400,
respectively, and the subject ads were published after the
20th day prior to the 1980 general election, it is the
recommendation of the General Counsel that there is reason
to believe Messrs. Furgatch and Dominelli violated 2 U.S.C.
§ 434(c). 1In addition, as the ad placed by Mr. Furgatch in

the Boston Globe on November 1, 1980, did not state whether

the communication was authorized by any candidate or
candidate's committee, it is recommended that the Commission
find reason to believe Mr. Furgatch violated 2 U.S.C. § 4414
as well.

There is no concrete evidence at this juncture which
indicates that Messrs. Furgatch and Dominelli constitute a
"political committee" within the meaning of the Act.
However, because the ads are identical it is possible that
at least the ads' production costs were shared and,
therefore, we propose to send the attached interrogatories,

RECOMMENDATIONS
le Open a MUR
2. Find reason to believe Harvey Furgatch violated
2 U.5.C. §§ 434(c) and 4414.
3. Find reason to believe J. David Dominelli violated 2

U.5.C. § 434(c).




4. Send the attached letters and questions.

Charles N. Steele
General Counsel

Associate General Cdunsel

Attachments
l. Letter from Steckman (2 pages)
2. Furgatch ads (2 pages)
1. Dominelli ad (1 page)
4. Proposed letters (2) and guestions (20 pages)
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February 4, 1982

General Counsel's Office
Federal Election Commission =
1325 "B" Street, N.W.

Washington, D.C., 20463

i

Attention: Lynn Oliphant 2
~ .s
Dear Ms. Oliphant, ~3
o 1 =
- Pursuant to your telephone conversation with Jim
) Hamilton, Deputy District Attorney, please see
‘A enclosed San Diego Tribune article of October 29,
1980.
3 -
i We trust the article will be of assistance to you.
| s Yours truly,
T £ g
C/ﬁ;’ .{v.::rf L.f-—."'a.. .
= Ed Steckman
. Investigator

- ES:va
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February 4, 1982

General Counsel's Office
Federal Election Commission
1325 "B" Street, N.VW.
Washington, D.C., 20463

Attention: Lynn Oliphant

Dear Ms. Oliphant,

¢
Pursuant to your telephone conversation with Jim
Hamilton, Deputy District Attorney, please see
enclosed San Diego Tribune article of October 29,
1980,

We trust the article will be oftassistance to you.
Yours truly,
VA
1.-'(_5 ;J{{{/ﬂﬁ’ﬂjf-—
Ed Steckman
Investigator

S:va
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BEFORE THE FEDERAL ELBECTION COMMISSION

In the Matter of

)
)
Harvey Purgatch ) Pre-MJR B4
and )
)

CERTIFICATION

I, Marjorie W. Bmmons, Secretary of the Federal Election
Commission, do hereby certify that on April 26, 1982, the
Cormission decided in a vote of 5-0 to take the following
actions with regard to Pre=MUR B4:

l. Open a MUR.

2. Find reason to believe Harvey Furgatch
vioclated 2 U.5.C. §§434(c) and 441d.

3. Find reason to believe J. David Dominelli
violated 2 U.5.C. §5434(c).

4. Send the letters and questions attached
to the First General Oounsel's Report
signed April 21, 1982.
Commissioners Aikens, Elliott, Harris, McDonald, and
Reiche voted affirmatively in this determination. Commisslioner

McGarry did not cast a vote in this matter.

Attest:

\ R N o
; i AR " - ‘? - % 5
ol & Sl M @ (N ppsrAe
Date Marjorie/W. Bmmons
Secret of the Comission
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

April 27, 1982

Harvey Furgatch
3246 Govenor Drive
San Diego, California 92122

Re: MUR 1438

Dear Mr. Furgatch:

On April 26, 1982, the Federal Election Commission
determined that there is reason to believe that you violated
2 U.5.C. §§ 434 (c) and 441d, provisions of the Federal
Election Campaign Act of 1971, as amended ("the Act"). The
General Counsel's factual and legal analysis, which formed a
basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter.
Additionally, please submit answers to the enclosed
guestions within ten days of your receipt of this letter.
Statements should be submitted under ocath.

In the absence of any additional information which
demonstrates that no further action should be taken against
you, the Commission may find probable cause to believe that
a violation has occurred and proceed with conciliation. Of
course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if so desire. See 11 C.F.R. § 111.18(d).

I1f you intend to be represented by counsel in this
matter, please advise the Commission by completing the
enclosed form stating the name, address and telephone number
of such counsel, and a statement authorizing such counsel to
receive any notifications and other communications from the
Commission.
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Letter to Harvey Furgatch
Page 2

The investigation now being conducted will be
confidential in accordance with 2 U.S.C. § 437g(a) (4) (B) and
§ 437g(a)(12) (A), unless you notify the Commission in
writing that you wish the investigation to be made public.

For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Maura White, the staff member assigned to this
matter, at (202) 523-4057.

Sincerely,

hanb (7 Lewche

Chairman
for the Federal Election Commission

Enclosures
General Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Statement




Questions to: Harvey Furgatch

8 i a. Please state both the printing and production
costs of the advertisement entitled "Don't Let Him Do It"

which appeared in the New York Times on October 28, 1980.

b. Please state whether you shared any of the
production and printing costs associated with the placement

of the ad in the New York Times on October 28, 1980, with

any individual or entity. 1If the answer is yes, please
state the name of the individual or entity and the amount
each individual or entity contributed towards the ad's cost.
2. a, Please state both the printing and production
costs of the advertisement entitled "Don't Let Him Do It"™

which appeared in the Boston Globe on November 1, 1980.

b. Please state whether you shared any of the
production anéd printing costs associated ~ith the placement

of the ad in the Boston Globe on November 1, 1980, with any

individual or entity. If the answer is yes, please state
the name of the individual or entity and the amount each
individual or entity contributed towards the ad's cost.

3. a. Please state the name of the individual or entity
which designed the ad entitled "Don't Let Him Do It" which

appeared in the New York Times and Boston Globe,

b. Please state the name of the individual or entity

which arranged for the publication of the ad in the New York

Times and Boston Globe.
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4. Please describe how you came to place the same ad in

the New York Times and Boston Globe as J, David Dominelli

placed in the Chicago Tribune on November 1, 1980.

- 78 a, Other than the ad which appeared in the New York

Times on October 28, 1980, and the Boston Globe on

November 1, 1980, please state whether you made any other
communications entitled "Don't Let Him Do It."

b. If the answer to gquestion 5a is yes, please state
the name of each newspaper, magazine, or other media in which
the communication appeared and the date of each publication,
the cost of each communication, and the names of all
individuals or entities which paid for each communication.

c. If the amount to question 5a is yes, please
provide copies or transcripts of all communications which

were made.
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FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1438
STAFF MEMBER & TEL. NO,

Maura White
RESPONDENT Harvey Furgatch (202) izﬁaIHE?

SOURCE OF MUR: INTERNALLY GENERATETD

SUMMARY OF ALLEGATIONS

Harvey Furgatch placed an advertisement in the New York

Times and Boston Globe on October 28, 1980, and November 1,

1980, respectively, which expressly advocated the defeat of
President Carter and did not report such communications to
the Federal Election Commission in violation of 2 U.S5.C.

§ 434(c). Mr. Furgatch also failed to state on the ad which

appeared in the Boston Globe whether the communication was

authorized by any candidate or candidate's committee, in
violation of 2 U.S5.C. § 4414.

FACTUAL AND LEGAL ANALYSIS

According to a news article which appeared in the San

Diego Tribune on October 29, 1980, Harvey Furgatch paid

16,800 to run an ad in the New York Times on October 28,

1980, and $8,200 to run an ad in the Boston Globe on

November 1, 1980. The news article reported that the ads
criticized President Carter. In addition, it was reported

that the same ad as those placed by Mr. Furgatch appeared




in the Chicago Tribune on November 1, 1980. A review of the

Chicago Tribune has revealed that the ad was paid for by J.

David Dominelli.

The San Diego Tribune news article states that the

advertisement charges President Carter with degrading the
electoral process and lessening the prestige of the office,
as well as engaging in .campaign tactics which are designed

to "hide his record.™ The Tribune reported further that

while the New York Times advertisement "does not recommend

voting for Republican nominee Reagan or any other candidate,
.+. [Mr.] Furgatch said its purpose was not to campaign for

another candidate but to help defeat Carter" (emphasis

added). 1In addition, it was reported that "[alnother San
¥

Diegan, who regquested anonymity," paid $8,400 for the ad to

run in the Chicago Tribune on November 1, 1980,

A review of the October 28, 1980, and November 1, 1980,

editions of the New York Times and Boston Globe has revealed

that Earvey Furgatch placed full rage ads in each mnewspaper
on the above dates. The ads are identical in content and
both state that they were paid for by Mr. Furgatch, but

only the New York Times ad says that it was not authorized

by any candidate. The ads are also identical to the ad

placed by Mr. Dominelli in the Chicago Tribune.
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A review of the advertisements at issue further reveals
that the ads make unambiguous reference to President Carter
by referring to the "President of the United States" and

"Carter™ (see Buckley v. Valeo, 424 U.S5. 1, 43 n.51 (1976))

("Buckley"), and are entitled "Don't Let Him Do It," an
appeal repeated within the ads. Furthermore, the ads
criticize the leadership and campaign practices of the

President, and refer to the President's primary and general

election opponents, specifically, Senator Edward Kennedy and
Ronald Reagan. Importantly, the ads refer to the "electoral
process,"” the "voting public," and "campaigning.”

The term "independent expenditure®™ is defined at 2
U.S.C. § 431(17) to mean an expenditure by a person
expressly advocating the election or defeat of a clearly
identified candidate which is made without cooperation or
consultation with any candidate, or any authorized committee
or agent of such candidate, and which is not made in concert
with, or at the reguest or suggestion of, any candidate, or
any authorized committee or agent of such candidate.

The term "expressly advocating™ is defined at 11 C.F.R.
€ 109.1(b)(2) to mean any communication containing a message
advocating election or defeat, including but not limited to

the name of the candidate, or expressions such as "vote




for,"” "elect," "support,"™ "cast your ballot for," and "Smith
for Congress,"™ or "vote against," "defeat," or "reject.”
Pursuant to 11 C.F.R. § 109.1(b)(3), "clearly identified
candidate™ means that the name of the candidate appears, a
photograph of the candidate appears, or the identity of the
candidate is otherwise apparent by unambiguous reference.

As set forth at 2 U.S5.C. § 434 (c) (1), every person who
makes independent expenditures in an aggregate amount or
value in excess of 5250 during a calendar year shall file a
statement containing ceftain information. 1In addition,
every person is required to file within 24 hours after an
independent expenditure is made, a report of any independent
expenditure aggregating in excess of $1,000 or more made
after the 20th day but more than 24 hours before any
election., 2 U.S.C. § 434(c).

Section 4414 of Title 2, United States Code, states

that whenever any person makes an expenditure for the
purpose of financing communications expressly advocating the
election or defeat of a clearly identified candidate, such
communication shall, if not authorized by a candidate, an
authorized political committee, or its agents, clearly state
the name of the person who paid for the communication and
that the communication is not authorized by any candidate or

candidate's committee,
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It is the view of this office that the ads involved in
the instant matter expressly advocate the defeat of
President Carter in the 1980 general election. Express
advocacy is evidenced in the ads' appeal, "Don't Let Him Do
It" within the context of the President's reelection. While
the terms "vote against," "defeat,"™ or "reject™ are not
present in the instant ads, such terms are only examples of

communications which constitute express advocacy. See

Buckley at 44 n.52 and 11 C.F.R. § 109.1(b)(2).

The court in Federal Election Commission v. Central

Long Island Tax Reform Immediately Committee, 616 F.2d

45, 53 (24 Cir. 1980) ("C.L.I.T.R.I.M."), noted that

reference within a communication to candidacy was an
indicium of express advocacy. 1/ The ads involved herein
contain such a reference as they refer to the President's
"campaigning®™ and "running mate." Additionally, the ads
focus on the reelection campaign and do not discuss any

issues widely debated outside the campaign context. 2/

1/ other indicia so noted were: reference to the subject's
political affiliation, the existence of an election, and the
act of voting in an election. C.L.I.T.R.I.M. at 53.

2/ For this reason, among others, this matter is
distinguishable from the activity at issue in F.E.C. w.
American Federation of State, County and Municipal
Employees, 471 F. Supp. 315 (D.D.C. 1979). 1In AFSCME, the
court determined that a poster depicting President Ford
hugging President Nixon while wearing a button stating
"Pardon Me" was more an expression on a public issue than a
statement of advocacy for or against the election of an
individual, and so the cost of the poster was not a
reportable independent expenditure.
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The ads' appeal, "Don't Let Him Do It," combined with
their criticisms of the President and the language, "[i]f he

succeeds, the country will be burdened with four more years

of incoherencies, ineptness and illusion" (emphasis added),

clearly implores the reader not to reelect the President, in
the view of this office. This view is supported by the fact
that the ads were published less than one week prior to the

1980 general election, Moreover, Mr. Furgatch himself

stated, according to the S5an Diego Tribune, that the ads’

purpose was to defeat President Carter.

Since Mr. Furgatch's expenditures apparently total
approximately $16,800 and $8,200, respectively, and the
subject ads were published after the 20th day prior to the
1980 general election, it is the recommendation of the
General Counsel that there is reason to believe Mr. Furgatch
violated 2 U.5.C. § 434(c). 1In addition, as the ad placed

by Mr. Furgatch in the Boston Globe on November 1, 1980, did

not state whether the communication was authorized by any
candidate or candidate's committee, it is recommended that
the Commission find reason to believe Mr. Furgatch violated
2 U.S5.C. § 4414 as well.

RECOMMENDATION

Find reason to believe Harvey Furgatch viclated 2

U.5.C. § 434(c) and 4414d.
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FEDERAL ELECTION COMMISSION
WASHINCTON, D C 20463

April 27, 1982

J. David Dominelli
1205 Prospect Street, #555
La Jolla, California 92037

Re: MUR 1438

Dear Mr. Dominelli:

On April 26, 1982, the Federal Election Commission
determined that there is reason to believe that you violated
2 U.5.C. § 434(c), a provision of the Federal Election
Campaign Act of 1971, as amended ("the Act"). The General
Counsel's factual and legal analysis, which formed a basis
for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are relevant
to the Commission's consideration of this matter.
Additionally, please submit answers to the enclosed guestions
within ten days of your receipt of this letter. Statements
should be submitted under oath.

In the absence of any additional information which
demonstrates that no further action should be taken against
you, the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation. Of
course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if so desire. See 11 C.F.R. § 111.18(4d).

If you intend to be represented by counsel in this
matter, please advise the Commission by completing the
enclosed form stating the name, address and telephone number
of such counsel, and a statement authorizing such counsel to
receive any notifications and other communications from the
Commission.
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Letter to J. David Dominelli
Page 2

The investigation now being conducted will be
confidential in accordance with 2 U.5.C. § 437g(a) (4) (B) and
§ 437g(a) (12) (A), unless you notify the Commission in writing
that you wish the investigation toc be made public.

" For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. 1If you have any questions,
please contact Maura White, the staff member assigned to this
matter, at (202) 523-4057.

Sincerely,

Pank ) Kecele

Chairman
for the Federal Election Commission

Enclosures
General Counsel's Factual and Legal Analysis
Procedures
Designation of Counsel Statement
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Questions to: J. David Dominelli

1. a. Please state both the printing and production

costs of the advertisement entitled "Don't Let Him Do It"

which appeared in the Chicago Tribune on November 1, 1980.

b. Please state whether you shared any of the
production or printing costs associated with the placement of

the ad in the Chicago Tribune on November 1, 1980, with any

individual or entity. If the answer is yes, please state the

name of the individual or entity and the amount each
individual or entity contributed towards the ad's cost.

2. a. Please state the name of the individual or entity
which designed the ad entitled "Don't Let Him Do It" which

appeared in the Chicago Tribune on November 1, 1980.

b. Please state the name of the individual or entity
which arranged for the publication of the ad in the Chicago
Tribune on November 1, 1980,

3. Please describe how you came to place the same ad in

the Chicago Tribune as Harvey Furgatch placed in “¥- New York

Times and Boston Globe.

4, a. Other than the ad which appeared in the Chicago
Tribune on November 1, 1980, please state whether you made

any other communications entitled "Don't Let Him Do It."
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b. If the answer to guestion 4a is yes, please state
the name of each newspaper, magazine, or other media in
which the communication appeared and the date of each
publication, the cost of each communication, and the names

of all individuals or entities which paid for each

communication.

C. If the answer to guestions 4a is yes, please

provide copies or transcripts of all communications which

were made.
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FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1438
STAFF MEMBER & TEL. NO.
Maura White

d (202) 523-4057
RESPONDENT J. David Dominelli

SOURCE OF MUR: INTERNALLY GENERATED

SUMMARY OF ALLEGATIONS

J. David Dominelli placed an advertisement in the

Chicago Tribune on November 1, 1980, which expressly

advocated the defeat of President Carter and did not report
such communication to the Federal Election Commission in
violation of 2 U.5.C. § 434 (c).

FACTUAL BASIS AND LEGAL ANALYSIS

According to a news article which appeared in the San

Diegoc Tribune on October 29, 1980, a "San Diegan, who

reguested anonymity," paid $8,400 to run an ad in the

Chicago Tribune on November 1, 1980. The news article

reported that the ad criticized President Carter and is the

same one which Harvey Furgatch placed in the New York Times

and Boston Globe on QOctober 28, 1980, and November 1, 1980,

respectively.

The San Diego Tribune news article states that the

advertisement charges President Carter with degrading the

electoral process and lessening the prestige of the office,
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as well as engaging in campaign tactics which are designed

to "hide his record.”™ The Triburie reported further that

while the New York Times advertisement "does not recommend

voting for Republican nominee Reagan or any other candidate,
[Mr.]) Furgatch said its purpose was not to campaign for

another candidate but to help defeat Carter" (emphasis

added).
A review of the November 1, 1980, edition of the

Chicago Tribune has revealed that J. David Dominelli placed

a full page ad on such date. The ad states that it was paid
for by Mr. Dominelli and is not authorized by any candidate
or candidate's committee. The ad is identical in content to

those which were placed in the New York Times and Boston

Globe by Mr. Furgatch,

A review of the advertisement at issue further reveals
that the ad makes unambiguous reference to President Carter
by referring to the "President of the United States™ and

"Carter®” (see Buckley v. Valeo, 424 U.5. 1, 43 n.51 (1%976))

("Buckley"), and is entitled "Don't Let Him Do It," an
appeal repeated within the ad. Furthermore, the ad
criticizes the leadership and campaign practices of the
President and refers to the President's primary and general

election opponents, specifically, Senator Edward Kennedy and

Ronald Reagan. Importantly, the ad refers to the
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"electoral process," the "voting public," and "campaigning.”
The term "independent expenditure” is defined at 2
U.S.C. § 431(17) to mean an expenditure by a person
expressly advocating the election or defeat of a clearly
identified candidate which is made without cooperation or
consultation with any candidate, or any authorized committee
or agent of such candidate, and which is not made in concert

with, or at the request or suggestion of, any candidate, or’

any authorized committee or agent of such candidate.

The term "expressly advocating®™ is defined at 11 C.F.R.
" 109.1(b) (2) to mean any communication containing a message
advocating election or defeat, including but not limited to
the name of the candidate, or expressions such as "vote
for," "elect," "support," "cast your ballot for," and "Smith
for Congress,"™ or "vote against," "defeat," or "reject."
Pursuant to 11 C.F.R, § 109.1(b)(3), "clearly identified
candidate” means that the name of the candidate appears, a
photograph of the candidate appears, or the identity of the
candidate is otherwise apparent by unambigquous reference.

As set forth at 2 U.5.C. § 434(c) (1), every person who
makes independent expenditures in an aggregate amount or
value in excess of $250 during a calendar year shall file a
statement containing certuin information. 1In addition,
every person is reguired to file within 24 hours after an

independent expenditure is made, a report of any independent
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expenditure aggregating in excess of $1,000 or more made
after the 20th day but more than 24 hours before any
election. 2 U.S.C. § 434(c).

Section 4414 of Title 2, United States Code, states
that whenever any person makes an expenditure for the
purﬁﬁse of financing communications expressly advocating the
election or defeat of a clearly identified candidate, such

communication shall, if not authorized by a candidate, an

authorized political committee, or its agents, clearly state
the name of the person who paid for the communication and
that the communication is not authorized by any candidate or
candidate's committee.

It is the view of this office Fhat the ad involved in
the instant matter expressly advocates the defeat of
President Carter in the 1980 general election. Express
advocacy is evidenced in the ad's appeal, "Don't Let Him Do
It" within the context of the President's reelection. While
the torms "vote against,"” "defeat," or "reject"™ are not
present in the instant ad, such terms are only examples of
communications which constitute express advocacy. See
Buckley at 44 n.52 and 11 C.F.R. § 109.1(b) (2).

The court in Federzl Election Commission v. Central

Long Island Tax Reform Immediately Committee, 616 F.24d




45, 53 (24 Cir. 1980) ("C.L.I.T.R.I.M."), noted that

reference within a communication to candidacy was an
indicium uf‘e:prtss advocacy. &/ The ad involved herein
contains such a reference as it refers to the President's
"campaigning® and "running mate." Additionally, the ad
focuses on the reelection campaign and does not discuss any

issues widely debated outside the campaign context. 2/

The ad's appeal, "Don't Let Him Do It," combined with ,
it's criticisms of the President and the language, "[i]f he

succeeds, the country will be burdened with four more vVears

of incoherencies, ineptness and illusion" (emphasis added),
clearly implores the reader not to reelect the President, in
the view of this office. This view is supported by the fact
that the ad was published less than one week prior to the

1980 general election.

1/ other indicia so noted were: reference to the subject's
political affiliation, the existence of an election, and the
act of voting in an-election. C.L.I.T.R.I.M. at 53.

2/ For this reason, among others, this matter is
distinguishable from the activity at issue in F.E.C. v.
American Federation of State, County and Municipal
Employees, 471 F. Supp. 315 (D.D.C. 1979). In AFSCME, the
court determined that a poster depicting President Ford
hugning President Nixon while wearing a button stating
"Pardon Me" was more an expression on a public issue than a
statement of advocacy for or against the election of an
individual, and so the ccst of the poster was not a
reportable independent expenditure.




Since Mr. Dominelli's expenditure apparently totals
approximately $8,400 and the subject ad was published after
the 20th day prior to the 1980 general election, it is the
recommendation of the General Counsel that there is reason

to believe J. David Dominelli violated 2 U.S.C. § 434(c).

Recommendation

Find reason to believe J. David Dominelli wviolated 2

U.S5.C. § 434(c).
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May 14, 1982

b

Maura White

Office of General Counsel

Federal Election Commission HAN

1325 K Street, N.W. P BEMEVRIED
Washington, D.C. 20463

Re: MUR 1438
Representation by Counsel and
Request for Enlargement of Time
for Respondent's Reply

Dear Maura:

This office has been retained to represent Harvey
Furgatch in the above-referenced matter. In accordance
with 11 C.F.R. § 111.23, we request all contact from the
Commission in regards to this matter be made directly
with myself or John C. Armor, Esguire.

In followup to my telephone conversation with you
today, I respectfully request an enlargement of the period
of time to submit answers to the questions enclosed with
the "reason to believe" letter transmitted to Mr. Furgatch.
This firm requires additional time to familiarize ourselves
with the facts in this matter, advise our client, and respond
to your letter.

Although your letter is dated April 27, 1982, Mr. Furgatch
has represented to us that it was not received until 5:00
P.M. on May 5, 198B2. 1In accordance with Commission rules
and the text of your letter, the reply would not be due
until May 17, 1982 (May 15 being a Satu day).

Accordingly, in order to fully respond to your gquestions
on behalf of our client, who is residing in California,
we reguest an three-week enlargement of time from May 17
until June 7 to submit answers and other factual and legal
materials we believe relevant to your further consideration
of this matter.

Thank you for your anticipated cooperation in _he enlargement
of time to respond.
Sincerely yours,

.‘éucia-né /7761-,12”»'1
. Richard Mavyberr Jr.

HEM/cc
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 2046}

May 19, 1982

H. Richard Mayberry

Suite 960

1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1438
Dear Mr. Mayberry:

This is in response to your letter dated May 14,
1982, in which you request on behalf of your client,
Harvey Furgatch, a three week extension of time in
which to respond to the reason to believe finding in
the above-captioned matter. Considering the Commission's
responsibility to act expeditiously in the conduct of
investigations, I cannot agree to a three week extension.
A 15 day extension, however, is granted. The response
of your client is due, therefore, on June 1, 1982.

If you have any questions please contact Maura
White, the staff member assigned to this matter, at
202-523-4057.

Sincerely,

AL :
BY¢ Kenneth A. Gros
Associate General Counsel
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LAW QFFICES OF
Kaurman, LorBer & GRADY

& FARTMERSHIF MCLLUDING FROFESSIOMAL CORPORATIONE
JACK H. KAUFMAN, A.P.C,
BRUCE W. LORBER, A.P.C.
THOMAS GRADY
JAMES 5 FARLEY ma
SAN DIEGO PH. (714 ) 8783810

FILE ¥

May 17, 1982

Federal Election Commission -2
Washington, D.C. 20463 -
=
Attn: Maura White =
: > i e
Re: MUR 1438/J. David Dominelli s
2] Dear Ms. White:
pu

Enclosed herewith is the "Statement of Designation of Counsel®
= as executed by my client, J. David Dominelli. Pursuant to
11 CFR Section B8111.23(b), it is my understanding that upon

fn receipt of this Statement, all further commission contact as
3 it relates to this matter shall be through either Jack H.
Kaufman or myself.
Please let me know if you have any questions in connection
o with this matter.
&
- Very truly yours,
- KAUFMAN, LORBER & GRADY
#
o ot
James S. Farley
h\-q_.--f

JS5F :pk
cc: Jack H. Kaufman, Esqg. w/enclosures
Thomas Grady., Esq. w/enclosures
J. David Dominelli w/enclosures
Enclosure




STATEMENT OF DESIGNATION OF COUNSEL

NAME OF COUNSEL: Jack H. Kaufman and/or James S. Farley of
KAUFMAN, LORBER & GRADY

ADDRESS : 11838 Bernardo Plaza Ct., Suite 201A
San Diego, California 92128

TELEPHONE: {(714) 485-8137

The above named individual is hereby designated as my
counsel and is authorized to receive any notifications and
other communications from the Commission and to act on my

behalf before the Commission.

.jf‘KJ - §?,l _L 2, A

J. DAVID DOMINELLI - SIGNATURE

NAME : J. DAVID DOMINELLI

ADDRESS: 1205 Prospect Street, Suite 555
La Jolla, California 92037

TELEPHONE: (Home)

(Business) (714) 459-5771
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H. RICHARD MAYBERRY, JR.
OF counsEL BUITE MO
JOHM C. ARMOR 1ERS NEW HAMPEMIRE AVENUE M.W.
Al aeig il deta WASMINGTON. D.C. 30084
BALTIMORE MARYLAND 21 B0« br e |
AREA 02 SAA-BORR
May 28, 1982
Maura White HAND DELIVERED

Office of General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

UdﬂL

Q2

Re: Furgatch Response to FEC
Reason to Believe Finqépg
and Answers to Questioffs

~ Dear Maura:

cr Please find enclosed Mr, Furgatch's response to the
Commission's "reason to believe" determination, and his
answers which were given under oath.

By submitting these documents four days before they
3 were due, Mr. Furgatch demonstrates his appreciation of the
enlargement of time you granted.

e

- You have represented to me that the complaint against

- Mr. Furgatch was internally generated in response to a letter

- from the District Attorney's office in San Diego. We are
currently evaluating and will shortly state a position on

- the Section 437g(a) procedures followed by the Commission.

Accordingly, by submitting the enclosed documents, we
are in no way waiving any procedural or substantive defenses
which may be asserted at a later time in regards to the
actual bringing and prosecution of this complaint. Instead,
recognizing the expedited time schedule in FEC compliance
matters, we comply with the Commission rules in regards to
the enclosed response and answers,

Sincerely yours,
biedad flopler—
H. Richard Mayberry, Jr.

HRM/cc
Enclosures
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LAW OFFICER
H. RICHARD MAYRBERRY, JR,

OF counsEL SUITE 880
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SUITE 1
mm“m. WASHINGTON. D.C. ROOBS

BALTIMORE MARNYLAND R1204 e
AREA 302 BIR-BO2R

May 28, 1982

The Honorable Frank Reiche HAND DELIVERED
Chairman

The Federal Election Commission

1325 K Street, N.W.

Washington, D.C. 20463

Re: Factual and Legal Matewials
Relevant to the Commi®¥ion's
Further Consideration of MUR 1438

Dear Chairman Reiche:

Pursuant to 2 U.5.C. § 437g, the following information
is provided to the Federal Election Commission in order to
assist the Commission with its determination in this matter.
We believe the information provided clearly demonstrates
that no further action should be taken against Mr. Furgatch
on the basis of the complaint.

Relevant Facts

Mr. Furgatch placed advertisements in the New York Times
(28 October 1980), and in the Boston Globe (1 November 1980),
which stated his personal opinion relative to a public
official -- then President of the United States, Jimmy Carter.

Mr. Furgatch wrote and designed these ads, and paid
for them entirely by himself. WNo other person or organization
joined with him in any way in connection with these advertise-
ments. The ads were placed with the newspapers through Jack
Canaan.

The advertisement discusses the public issue of Mr.
Carter's campaign practices in the American electoral process
and its subsequent effect on the prestige of the office of
the Presidency. It is critical of certain statements by
President Carter iu relation to Ted Kennedy and Ronald Reagan,
and carries Mr. Furgatch's personal observations concerning
resulting devisiveness in American society.

A third advertisement, which copied and repeated the
Times ad, was placed by Mr. J. David Dominelli. This ad
was placed at the sole discretion of and at the sole expense
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of Mr. Dominelli. Prior to Mr. Dominelli's decision to run
his own ad, Mr. Furgatch had not known Mr. Dominelli.

On 29 October 1980, the San Diego Tribune ran a news
article about the advertisements. As all newspaper articles,
the copy reflected the views and observations of the reporter
writing the article. The General Counsel report makes clear
on page two in guoting the Tribune to support the Commission's
reason to beclieve determination in this compliance action,
that this article is viewed with importance. The General
Counsel's excerpt of the article does not contain direct
quotes from Mr. Furgatch but instead the reporter's interpre-
tation of what he thought Mr. Furgatch may have said. The
credibility, and propriety of the use of this article to
support a compliance action is highly questionable.

While there is no question that the advertisements refer
to the President of the United States, and that Mr. Furgatch
is critical of specific actions and statements by President
Carter, it is far from clear that these advertisements constitute
independent expenditures,

Legal Analysis

The threshhold guestion is whether Mr. Furgatch's adver-
tisements constitute an "independent expenditure™ in accordance
with 2 U.5.C. § 431(17).1 If all the elements of an independent
expenditure as defined in relevant provisions of the Federal
Election Campaign Act of 1971 as amended are not met, the
communication is outside the jurisdiction of the Federal
Election Commission and consequently § 434 (c) disclosure
requirements and § 441d notice requirements would not be
triggered.

For the reasons discussed herein, we believe Mr. Furgatch's
communication is constitutionally protected and not subject
to FEC regulation and control, since the ads involved in
the instant matter do not expressly advocate the defeat of
President Carter in the 1980 general election. Instead,
they constitute protected public debate, and criticisr of
campaign activities of the President.

1
The term "independent expenditure" means an expenditure
oy a person expressly advocating the election or defeat of
a clearly identifiable candidate which is made without cooreration
or consultation with any candidate or any authorized committee
or agent of such candidate, and which is not made in concert
with or at the request or suggestion of, any candidate or
any authorized committee or agent of such candidate. Since
the complaint does not reference candidate collusion, this
element is not discussed herein.
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The proper and necessary starting point in evaluating
the advertisements in question must be the watershed election
law opinion Buckley v. Valeo, 424 U.S. 1 (1976) ("Buckley"),
which provides the basis for the present statutory and regulatory
framework in connection with independent expenditures.

It is clear from a reading ¢i Buckley, and subsequent
judicial decisions, that expenditures “relative" to a clearly
identifiable candidate may not constitutionally be regulated
by the Federal Election Commission unless they include "express"”
advocacy of the election or defeat of clearly identifiable
candidates.

This distinction provides the touchstone for constitutional
and statutory analysis in regards to the Furgatch matter,
for a distinction exists between discussion of "issues and
candidates" and "advocacy of the election or defeat of candidates”.
As the Buckley court stated, "(n)ot only do candidates campaign
on the basis of their position on various public issues,
but campaigns themselves generate issues of public interest."
Buckley at 42. (emphasis added) Discussions of those issues,
admittedly, will "tend naturally and inexorably to exert
some influence on voting at elections", Id. at n. 50, but
do not necessarily constitute "express" advocacy.

In a relevant and controlling independent expenditure
case, FEC v, CLITRIM, 616 F.2d 45 (2nd Circuit 1980) ("CLITRIM"),
the distinction between communications "relative to" a publie
official, and communications "expressly" advocating the election
or defeat of that public official who may also be a candidate,
was thoroughly examined. The Court reasserted that in accord
with the constitutional parameters set forth in Buckley,
general public discussion of political issues must expressly
advocate a particular election result to come within the
independent expenditure ambit, and "...the words 'expressly
advocating' means (sic) exactly what they say." CLITRIM
at 53. (emphasis added)

As the CLITRIM Court unanimously found, Congress amended
the law in 1976 to add the phrase "expressly advocating"
to eliminate the constituticnal problems which the Supreme
Court had found in Buckley with the former broader language
that may have applied to the ads in this matter.

The 2nd Circuit determined in CLITRIM that a publication
of interpretation of voting records of incumbent Congressmen
during an election year did not constitute "express" advocacy --

because the definition of "express" cannot subsume advocacy
"by implication" which encourages election or defeat results.
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The statement "Don't let him do it"™ is made within the
Furgatch ad, and is made several times. Only through adding
a clause such as "Vote against Carter"™ or "Vote for Reagan
{or any of the other three nationwide candidates)", can express
advocacy of the defeat of Carter be found by the Commission.
Obviously, the ad presented the strong opinion of one citizen,
Obviously, the ad wanted the reader to consider this opinion
and decide if they agreed or disagreed. However, whether
any reader actually draws the conclusion he was being asked
to vote against Carter is precisely the type of interpreta-
tion of a variable which the Buckley court forbade.

The only express purpose which can be gleaned from the
Furgatch statement is his desire that the public "think"
about and "fully consider"™ the Carter actions. The only
gself-evident purpose of the ad was Mr. Furgatch's attempt
to heighten public sensitivity toward the public issues of
Mr. Carter's performance in office and ethicality in campaigning.
"(C)ourts have consistently struck down not only government
attempts to restrain or punish expression, but also government
regulation of speech designed to make information available
to the public.™ CLITRIM at 54 (emphasis added).

The Commission, through its General Counsel's office,
on pages 5 and 6 of its brief, appears to suggest that a
presumption arises that public issues arising in the context
of an election campaign are not and cannot be considered
other than a statutory independent expenditure, and are consequently
somehow less worthy of First Amendment protection. The General
Counsel suggests a distinction because, "The ads focus on
the reelection campaign and do not discuss any issues widely
debated outside the campaign context." This is a distinction,
without a constitutional difference in the eyes of the Buckley
court.

It is axiomatic that public debate on public issues
is protected, regardless of the historical event generating
the issue, and especially issues subject to historical debate
such as the propriety of campaign tactics or high taxes.
The Furgatch ad attacks charges by Carter that other candidates
were "unpatriotic". Charges of a lack of patriotism have
been a part of American public discourse since our nation's
beginning. In fact, George Washington, being the first President
under the present Constitution, was the first accused in
print of being a "traitor". Public pronouncements like this
tend to be made during election campaigns. However, "...citizens
of this nation should not be required to account for engaging
in debate of political issues."” CLITRIM at 54.

The Federal District Court for the District of Columbia
dismissal of an independent expenditure case against the
American Federation of State, County & Municipal Employees
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("AFSCME") reaffirms this analysis. 1In FEC v. AFSCME, 471
F.Supp. 315 (1979) the communication at issue clearly identified
then President Gerald Ford and former President Nixon in

a highly derogatory and critical poster. However, the court

in dismissing that matter made clear that a political communi=-
cation without express advocacy or one "primarily devoted

to subjects other than express advocacy of the election or
defeat of a candidate"” would not trigger reporting requirements
under the Campaign Act. Id. at 316.

The wvoting pronouncements in CLITRIM, and the AFSCME
cartoon are clearly critical of a public official who is
also a candidate. Just like the other two cases, the Furgatch
communication was made during an election. When the Ford
poster was published, most knew that Ford and Carter were
running for President. Similarly, when the tax bulletin
was distributed in central Long Island, most would know or
have reason to know that Congressman Ambro was running against
various opponents in a congressional campaign. Mere reference
to the obvious candidacies of public officials, when they
are necessary to fulfill the goal of robust debate on public
issues of campaign practices, can in no way affect the nature
of these communications as speech protected by the First
Amendment. The step from what the Commission may consider
implied advocacy by Mr. Furgatch to the point of express
advocacy triggering disclosure and notice requirements is
indeed a long one which, consistent with the Buckley, CLITRIM,
and AFSCME cases, should not and cannot be made in the instant
matter.

* & &

For the above stated reasons, we urge the final recommen-
dation of the Counsel to the Commission be that "probable
cause" does not exist that a violation of the Campaign Act
scourrad. Instead, this comnlaint and compliance action
should be immediately dismissed.

Sincerely yours,

Y Kcpad ma,Am;,JZ

H. Richard Mayberry, Jr.

.‘l‘r"{;‘ C' 4?.4-:*-—""’

Jéhn C. Armor

Counsel for Harvey Purgatch

HRM/cc




UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ELECTION COMMISSION

In the Matter of
MUR 1438
Harvey Furgatch,
RESPONDENT'S ANSWERS TO
Respondent
FEC QUESTIONS

Respondent, Harvey Furgatch, answers the Federal Election
T Commission's April 27, 1982 Questions as follows:
< Answer #la. The printing cost of the advertisement

entitled "Don't Let Him Do It", which appeaag? in the New

; York Times on QOctober 28, 1980, was ‘f‘fi‘ED“ The production

. cost of the advertisement entitled "Don't Let Him Do It" whicziE;
- appeared in the New York Times on October 28, 1980, was o520
r Answer #lb. I did not share with any other individual

< or entity any of the production and printing costs associated

with the placement of the ad in the New York Times on October
28, 1980.

Answer #2a. The printing cost of the advertisement entitled
"Don't Let Him Do It", which peared in the Boston Globe on
November 1, 1980 was‘f‘ﬂ?-zé’ The preoduction cost of the
advertisement entitled "Don't Let Him Do It", whichd;EFeared
in the Boston Globe on November 1, 1980, wasH|37a34

Answer #2b. I did not share with any other individual

or entity any of the production and printing costs associated
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with placement of the ad in the Boston Globe on November 1,

1980.
Answer #3a. I designed the ad entitled "Don't Let Him

Do It' which appeared in the New York Times and Boston Globe.

Answer §#3b. Jack Canaan.

Answer #4. Objection. The question is confusing,
ambiguous and cannot be answered in its present form. Never-

theless, I alone placed the New York Times and Boston Globe

ads without consultation with Mr. Dominelli or any other person.
Bfter the first ad appeared in the Times, and the second was
under contract to the Globe, Mr. Dominelli contacted me.

I had not copyrighted my ad and it was in the public domain.

I advised Mr. Dominelli he could do what he chose in his sole
discretion. Mr. Dominelli could best speak as to his subsequent
actions in regards to the Chicago Tribune ad placed on

November 1, 1980.

Answer #5a. Other than the Qctober 28, 1980, New York
Times and the November 1, 1980, Boston Glcbe ads, I did not
make any other communications entitled "Don't Let Him Do It".

Answer #5b. Not applicable.

Answer #5c. Not applicable.



UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ELECTION COMMISSION

In the Matter of

Harvey Furgatch, MUR 1438

Respondent

AFFIDAVIT

I, Harvey Furgatch, first being duly sworn on oath,
say to my personal knowledge, information and belief, the

answers to the FEC questions are true and correct.

WW

Harvey Furgatch [/

STATE OF CALIFORNIA )

COUNTY OF Zal DIEG !

Subscribed and sworn before me this Zoth day of

, 1982.

Borsn o

Notary Public

My Commission Expires:
_ OFFICIAL SEAL
Aprii o, 1€ ;.‘h CAROLYNN J. HINTON 5
. 1“..1.‘! HOTARY PUBLIC CALIMOEMNLA
PRIMCIPAL OFFICE IN
SAN DIFGD COUMNTY
*‘ Cm-lumrl Explires April B, 'Iﬂﬂ
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LAW OFFiOEs
H, RICHARD MAYBERRY, JR,
BUITE M0
1258 NEW HAMPEHIRE AVENUL M.W.
WABHINGTOMN. D.C. 20038

AREA 3O aag.ea1k
June 2, 1982

Maura White

Office of the General Counsel HAND DELIVERED
Federal Election Commission

1325 K Street, N.W.

Washington, D.C. 20463

Designation of Counsel
Dominelli, MUR 1438

Dear Maura:

Please find enclosed designation of this law firm as
counsel in the above-referenced matter.

You will note that the designation is by Mr. Dominelli's
San Diego counsel. Due to time constraints in this matter,
we hope you will find this satisfactory.

As we discussed on May 27, 1982, we shall file a response
and answers on behalf of Mr. Dominelli on or before June 7,
1982. You stated the answers need not be notarized, or
otherwise sworn to by Mr. Dominelli. Furthermore, you stated,
and I concurred, that the matters under review involving Mr.
Furgatch and Mr. Dominelli are to be treated separately and
not consolidated.

In accordance with the applicable provisions of the
Campaign Act, this matter shall be confidential, and please
transmit all communications to this law firm,

Sincerely,

ekin) P hornr

H. Richard Mayberry, Jr.

HRM/cc
Enclosure




LAW OFFICES OF

KAurmaN, LorRBER & GRADY

A& PAATHERSHIP INCLUDING PROFESSIONAL CORPORATIONS

JACK H, KAUFMAMN, AP.C. GLENDALE FEDERAL PLAZA
BRUCE W. LORBER, A P.C. 11638 BERNARDO PLAZA CT. STE, 2014
THOMAS GRADY SAN DIEGO, CA 92128

JAMES 5. FARLEY NORTH COUNTY PH. (714) 4858137
SAN DIEGO PH. (T14 ) 5783810

May 27, 1982 FiLE#___12600

Richard Mayberry, Esqg.

Mayberry & Armor

133 New Hampshire N.W., Suite 960
Washington, D.C. 20036

Re: J. DAVID DOMINELLI/FEDERAL ELECTION COMMISSION MATTER
UNDER REVIEW NO. 1438

Dear Mr. Mayberry:

This letter will serve to confirm to all parties interested
in the above referenced matter that, pursuant to the
"Statement of Designation of Counsel" on file with the
Federal Election Commission in the above referenced matter,
you are hereby designated as counsel and further authorized
to receive any notification and other communications from
the Federal Election Commission and to act on behalf of Mr.
J. David Dominelli before the Commission.

Very truly yours,

KAUFMAN, LORBER & GRADY

cc: Jack H. Kaufman, Esg.
J. David Dominelli




LAW OFFICES
H. RICHARD MAYBERRY, JR.
OF couNBEL SUITE 880
JOHM ©. ARMOR
SUITE 100 | 558 NEW HAMPEHIAE AVENUL H.W.
AUXTON TOWERS WASHINGTOM. D.C. 20038
BALTIMORE. MARYLAND 2204 1

AREA 303 EX2-pERE
June 7, 1982

Ms. Maura White

Office of the General Counsel
Federal Election Commission
1325 K Street, N.W.

Washington, D.C 20463

HAND DELIVERED

Re: MUR 1438, re J. David Dominelli

Dear Maura:
Please find enclosed the brief in support of Mr. Dominelli,

and Mr. Dominelli's answers to FEC guestions.

Sincerely,

eckod /Fled

H. Richard Mayberry, Jr.

HRM/cc
Enlcosures




LAW OFFICES
H. RICHARD MAYBERRY, JR,

OF COUNBEL SUITE 280
JOHN €. ARMOR 1333 NEW H :
sorbe Bgining AMPEHIRE AVENUL N.W.
RUXTON TOWERS WASHINGTON, D,C. 20038

BALTIMORE. MARYLAND 21204
AREA 202 B2Z-9E22

June 7, 1982

Frank P. Reiche

Chairman

Federal Election Commission HAND DELIVERED
1325 K Street, N.W.

Washington, D.C. 20463

Re: Factual and Legal Analysis
Relevant to the Commission's
Further Consideration of
MUR 1438 in Connection with
J. David Dominelli

)

- Dear Chairman Reiche:

- On behalf of Mr. J. David Dominelli, the following
T information is provided, pursuant to 2 U.S.C. § 437g, in

order to assist the Federal Election Commission with its
determination in this matter. We believe the factual and
legal analysis provided clearly demonstrates that no further
= action should be taken against Mr, Dominelli on the basis

of this internally generated complaint.

o
- Relevant Facts
s Mr. Dominelli represents that he became aware of an

advertisement in the October 28, 1980, New York Times which
discussed the campaign practices of Jimmy Carter, then the
President of the United States. The ad stated it was paid
for by Mr. Furgatch, not authorized by any candidate, and
spoke of the adverse effect Carter's campaign practices

had on the American electoral process and ultimately on

the prestige of the office of the President.

Mr. Dominelli then contacted Mr. Furgatch, and regquested
his permission to reprint the advertisement. Mr. Furgatch
replied that no permission was regquired since Mr. Furgatch
had not retained any copyright interest in the ad. Mr.
Dominelli reguested, and Mr. Furgatch provided, the name
and telephone number of the ad agency which had placed the
ad for Mr. Furgatch.

The Chicago Tribune ad was placed at the sole discretion
and expense of Mr, Dominelli alone. Mr. Dominelli had not
known Mr. Furgatch before making contact in connection with
the Times ad.




Page Two

While the Dominelli advertisement scrutinizes certain
actions and statements of the President of the United States,
it does not constitute an independent expenditure,

Legal Analysis

Communication of a political belief or attitude is
constitutionally protected speech under the First Amendment.
The Federal Election Campaign Act of 1971, as amended and
codified in 2 U.5.C. § 431 et seq., consequently grants to
the Federal Election Commission a particularly limited
Jurisdiction in regulating political advertisements.

Accordingly, if the Commission fails to establish that
Mr. Dominelli's ad was an independent expenditure under the
terms of 2 U.S5.C. 431 (17),l the jurisdictional prerequisite
has not been met and any subsegquent compliance action is
unlawful. We believe Mr. Dominelli's ad is constitutiunally
protected and outside the FEC ambit of regulation because
it does not expressly advocate the election or defeat of
a candidate.

The United States Supreme Court, in Buckley v. Valeo,
424 U.5. 1 (1976), found that the regulation of independent
expenditures made for the purpose of influencing the election
or defeat of a candidate was unconstitutionally vague:

We agree that in order to preserve the
provision against invalidation on vagueness
grounds, § 608(e) (1)2 must be construed to
apply only to expenditures...that in

express terms advocate the election or

defeat of a clearly identified candidate

for federal office. 1Id at 44 (emphasis added).

1
The term "independent expenditure”™ means an expenditure
by a person expressly advocating the election or defeat of
a clearly identifiable candidate which is made without cooperation
or consultation with any candidate or any authorized committee
or agent of such candidate, and which is not made in concert
with or at the reguest or suggestion of, any candidate or
any authorized committee or agent 0of such candidate., Since
the complaint does not reference candidate collusion, this
element is not discussed herein.

3

18 U.S.C. 608(e) (1) provided a ceiling on independent
expenditures and was found unconstitutional in Buckley and
subsegquently repealed.
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Implicit in this restrictive finding is the Court’s conclusion
that "advocacy" in its generic sense could subsume every
facet of political speech and expression, "(f)or the
distinction between discussion of issues and candidates and
advocacy of election or defeat of candidates may often
dissolve in practical application.” Id at 42.

According to the strictures in Buckley, the Dominelli
ad is not amenable to FEC regulation because express advocacy
is lacking.

In FEC v. CLITRIM, 616 F.2d 45 (24 Cir. 1980), this
all important distinction between "express" and "implied
or general" advocacy concerning a political candidate was
addressed. The Second Circuit noted that Congress amended
the Campaign Act in 1976 by adding the words "express advocacy'
in the § 431(17) definition of independent expenditures as
applying to § 434 (c) disclosure requirements in order to
conform to the constitutional mandate set forth in Buckley.
CLITRIM at 52. After reasserting the proposition stated
in Buckley that only express advocacy is subject to regqulation,
the Court of Appeals went on to state the only permissible
interpretation of the term: " (T)he words 'expressly advocating’
means (sic) exactly what they say". CLITRIM at 53.

Buckley restricted express advocacy to mean terms such
as "vote for", "elect", "support", “"cast your ballot for",
"Smith for Congress", "vote against”, "defeat", "reject”,
or words which contain a specific direction to the voter
in casting his ballot. See 424 U.S. at 44, n. 52. Following
this narrow interpretation required by Buckley of "express
advocacy”™ as precedent, the CLITRIM court found that a
publication of a statement illustrating the voting records
of a certain Congressman did not constitute express advocacy,
regardless of the consegquences of the statement. CLITRIM
at 53.

Accordingly, the statement "Don't let him do it", made
by Mr. Dominelli in his ad, fails to meet the strict defini-
tion of express advocacy. This statement is general issue
advocacy in the purest sense, to heighten the sensitivity
of the reader to an issue considered important by Mr. Dominelli.
It requires the reader of the ad to infer or not infer on
his own veolition what action, if any, is to be taken.

The Court in Buckley specifically forbids regulation
of statements which would reguire this additional inference.
This "forbidden inference" notion is indeed no accident for

the regulation of implied assertions (i.e., that Carter
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should be defeated) would result directly in the regulation
of political ideas -- so obviously prohibited by the First
Amendment .

The Commission would impute Mr. Dominelli's intent to
influence an election through a reading of an interview with
Mr. Furgatch appearing in the San Diego Tribune on October
29, 1980, which does not name Mr. Dominelli. Such information
contained in an interview with Mr. Furgatch is laden with
hazards of inaccurate perception, memory, communication and
perspective concerning the source, and is not relevant in
the instant matter. The use of this article in a compliance
action against Mr, Dominelli is of no probative value and
is highly prejudicial.

Mr. Dominelli, in his ad, attacked not a particular
candidate but rather a particular practice concerning the
American Presidential campaign. The words "Don't let him
do it" reflected a concern with the American political process.
To regulate this statement would be to regulate the dissemi-
nation of ideas throughout society; it would be to regulate
readers of this article and all similar articles in drawing
their conclusions concerning propriety in political competition.
Because general issue advocacy is vested in an abstract idea
or belief, it cannot be regulated by the Commission under
the Constitution,

The Commission appears to suggest that because "the
ads focus on the re-election campaign and do not discuss
any issues widely debated outside the campaign context",
that the ideas are somehow less worthy of First Amendment
protection. This argument is totally meritless. Justice
Stone once aptly explained that the defenders of the Consti-
tution are much quicker to protect rights and privileges
that are tangibly related to the political process.? Accor-
dingly, "...the right to speak out at election time is one
of the most zealously protected under the Constitution.”
CLITRIM at 53.

The fact that the ad may speak to a clearly identifiable
candidate nas no bearing on the subject matter of the article
or the ideas implicated therein. In FEC v. AFSCME, 471 F.
Supp. 315 (1979), the U.S5. District Court of the District
of Columbia held that a direct identification of a candidate
{here Gerald Ford) is not sufficient by itself to constitute
express advocacy. " (A)lthough the poster includes a clearly
identified candidate and may have tended to influence voting,
it contains communication on a public issue widely debated
during the campaign." AFSCME at 317. Some respected political

3
See U.S. v. Carolene Products Co., 304 U.S. 144, 150
n.3 (1938).
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scientists have suggested that the Ford pardon of Nixon cost
Ford the election of 1976. Whether or not the issue was

that critical, it was clearly among the most important issues
of the 1976 campaign. Moreover, it was an issue that, for
fear of backlash, candidate Carter could not raise by himself.

This background is given to demonstrate that the "pardon
me poster” involved in FEC v. AFSCME injected itself more
into the heart of the 1976 campaign than did the Dominelli
ad in the 1980 campaign. Since the poster was protected
by the First Amendment, a fortiorari, so is the Dominelli
ad.

Procedural Defects

Commission staff have advised counsel that MUR 1438,
which is designated as internally generated, originated from
a letter transmitted from the District Attorney's office
of San Diego, California. Counsel requested a copy of the
letter, but was advised that it would not be made available.

The fact that such a letter from the District Attorney
led to generation of this complaint raises a substantial
procedural question whether the Commission has complied with
2 U.5.C. § 437g(a). This section concerning Commission enforce-
ment provides two distinct procedural avenues for initiation
of a complaint against an individual. The avenue chosen
has a dramatic effect upon the due process rights of the
complainant to have the opportunity to respond to a complaint
prior to the Commission's determination of reason to believe
a Campaign Act violation has occurred.

In accordance with 437g(a) (1), any "person" who believes
a violation of the Campaign Act has occurred may file a complaint.
However, the complaint "shall be in writing, signed and sworn
tc by the person filing such a complaint, (and) shall be
notarized, and shall be made under penalty of perjury." The
tar jet of the complaint shall have an opportunity to respond
prior to the Commission conducting any vote on the complaint,
other than a wvote to dismiss.

Section 437g(a) (2), in distinction, provides that the
Commission on the basis of information ascertained in the
normal course of carrying out its supervisory responsibilities,
may make a reason to believe determination without a sworn
complaint and without substantial due process rights otherwise
afforded by § 437g(a)(1l).

The District Attorney clearly is a "person” under the
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Campaign Act. See 2 U.S.C. § 431(11). Counsel, although

denied access to the District Attorney's complaint, must

assume that the procedural requirements of § 437g(a)(l),

were not complied with by the District Attorney or the Commission
in regards to Mr. Dominelli. Accordingly, the Commission'a
initiation of this complaint pursuant to § 437g(a) (2) as

opposed to § 437g(a) (1) of the Act circumvents the letter

and spirit of the Campaign Act, which was meant to prevent

the commencement of a government investigation of a citizen

based on unsworn third-party allegations.

Conclusion

Due to the procedural defects in this compliance
matter, and the absence of "express advocacy", in the Dominelli
advertisement, we urge the General Counsel to recommend to
the Commission immediate dismissal of this action.

Respectfully submitted,

W bedand Manferrs, 12

H. Richard Mayberry, Jr.

L A

John C. Armor
'y

Counsel for J. David Dominelli

HRM/cc

cc: Commissioner Danny Lee McDonald
Commissioner Joan D. Aikens
Commissicner Lee Ann Elliott
Commissioner Thomas E. Harris
Commissioner John Warren McGarry
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UNITED STATES OF AMERICA

BEFORE THE
FEDERAL ELECTION COMMISSION
In Re the Matter of

J. David Dominelli MUR 1438

Respondent

Respondent, J. David Dominelli, answers the Federal
Election Commission's April 27, 1982, questions as follows:

Answer la. The printing cost of the advertisement
entitled "Don't Let Him Do It", which appeared in the Chicage
Tribune on November 1, 1980, was $57056.34. The production
cost of the advertisement entitled "Don't Let Him Do It",
which appeared in the Chicago Tribune on November 1, 1980,
was 51414.66.

Answer 1lb. I did not share with any other individual
or entity any of the production or printing costs associated
with the placement of the ad in the Chicago Tribune on November
1, 1980.

Answer 2a. 1 designated the ad entitled "Don't
Let Him Do It", which appeared in the Chicago Tribune on
November 1, 1980.

Answer 2b. Jack Canaan.



Answer 3. I became aware of the ad placed by Mr.
Furgatch in the New York Times on October 28, 1980. Consequently,
I contacted Mr. Furgatch in connection with possible use of

the advertisement language. At my own discretion, I designated

and placed the advertisement appearing in the Chicago Tribune

on November 1, 1980.

Answer 4a. Other than the ad which appeared in

the Chicago Tribune on November 1, 1980, I did not make any

other communications entitled "Don't Let Him Do It."
Answer 4b. Not applicable.

Answer 4c¢c. Not applicable.
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July 8, 1982

MEMORANDUM
TO: The Commission
FROM: Charles N. Steele

General Counsel
BY: Kenneth A. Gross J(:
Associate General Counse r—

SUBJECT: MUR 1438-- Briefs to Harvey Furgatch and
J. David Dominelli

Attached for the Commission's review are two
briefs which state the position of the General Counsel
on the legal and factual issues of the above-captioned
matter. A copy of each brief and a letter notifying
the respondents' counsel of the General Counsel's intent
to recommend to the Commission a finding of probable
cause to believe was mailed on July 8, 1982. Following
receipt of the respondents' replies to these notices, this
office will make a further report to the Commission.

Attachments
1. Briefs(2)
2. Letter to Mayberry
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

July 8, 1982

H. Richard Mayberry

Suite 960

1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1438
Dear Mr. Mayberry:

Based upon information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Election Commission, on April 26, 1982, found reason
to believe that your client, Harvey Furgatch, violated 2
U.S.C. §§ 434(c) and 4414, and that your client, J. David -
Dominelli, violated 2 U.S.C. § 434 (c), and an investigation
in this matter was instituted. '

- After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find probable cause to believe
that a violation has occurred with respect to each of your
clients. Submitted for your review are two briefs stating
the position of the General Counsel on the legal and factual
issues of the case. Within fifteen days of your receipt of
this notice, you may file with the Secretary of the
Commission a brief (10 copies if possible) on behalf of each
client stating your position on the issues and replying to
the brief of the General Counsel. {(Three copies of such
brief should also be forwarded to the Office of General
Counsel, if possible.) The General Counsel's brief and any
brief and which you may submit will be considered by the
Commission before proceeding to a vote of probable cause to
believe a violation has occurred with respect to each of
your clients.




Letter to H. Richard Mayberry
Page 2

If you are unable to file responsive briefs within 15
days, you may submit a written reguest to the Commission for
an extension of time in which to file the briefs. The
Commission will not grant any extensions beyond 20 days.

A finding of probable cause to believe reguires that
the Office of General Counsel attempt for a period of not
less than thirty, but not more than ninety days to settle
this matter through a conciliation agreement.

Should you have any questions, please contact Maura
White at (202) 523-4057.

Sincerely,

-
s Charles N, Steele
. Gener LCounsel
= oy,

By: enneth A, Gros ELM
9 Associate General Counsel
=

Enclosure
T Brief (2)
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
Harvey Furgatch MUR 1438

GENERAL COUNSEL'S BRIEP

Statement of the Case

On April 26, 1982, the Commission determined that there is

reason to believe that Harvey Furgatch violated 2 U.S5.C.

§§ 434(c) and 441d. Notification of the Commission's finding was
mailed to Mr. Furgatch on April 27, 1982, and a response was
filed_on his behalf on May 28, 1982.

This matter involves the failure of Harvey Furgatch to
report two identical independent expenditures he made just prior
to the November 4, 1980, general election which expressly
advocated the defeat of President Carter. Also involved herein
is a failure to state on one communication, dated November 1,
1980, whether the communication was authorized by any candidate
or candidate's committee,

The response submitted by Harvey Furgatch admits that he
placed advertisements entitled "Don't Let Him Do It" in the New

York Times and Boston Globe on October 28, 1980, and November 1,

1980, respectively, and that the advertisements cost $16,800 and
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$8,208, respectively. 1/ The response asserts that "Mr. Furgatch
wrote and designed these ads, and paid for them entirely by
himself,"” and that "[n]o other person or organization joined with

him in any way in connection with these advertisements." Mr.

1/ The ad at issue states:
DON'T LET HIM DO IT.

The President of the United States continues
degrading the electoral process and lessening the
prestige of the office.

It was evident months ago when his running
mate outrageously suggested Ted Kennedy was
unpatriotic. The President remained silent.

And WE let him.

It continued when the President himself
" accused Ronald Reagan of being unpatriotic.

WE let him do it again.

In recent weeks, Carter has tried to buy
entire cities, the steel industry, the auto
industry, and others, with public funds.

WE are letting him do it.

He continues to cultivate the fears, not the
hopes, of the voting public by suggesting that the
choice is between "peace or war," "black or
white,"™ "north or south," and Jew wvs. Christian.”
His meaness of spirit is divisive and reckless
McCarthyism at its worst. And from a man who once
asked, "Why Not the Best?"

It is an attempt to hide his own record, or
lack of it., If he succeeds, the country will be
burdened with four more years of incocherencies,
ineptness, and illusion, as he leaves a legacy of
low-level campaigning.

DON'T LET HIM DO IT.




Furgatch, the response maintains, did not place any other
advertisements entitled "Don't Let Him Do It" other than the
two ads at issue herein.

According to the response filed, after Mr. Furgatch's

first ad appeared in the New York Times and the second ad

was under contract to the Boston Globe, J. David Dominelli

contacted Mr. Furgatch. 2/ As Mr. Furgatch had not
copyrighted his ad and "it was in the public domain," he

apparently advised Mr. Dominelli that "he could do what he

chose in his sole discretion" about placing the same ad.
The response states that although Mr. Dominelli "copied and
repeated the Times ad," he did so at his own expense.

The advertisement placed by Mr. Furgatch is
characterized as "personal observations concerning resulting
devisiveness in American society" and described as a
discussicn of "the public issue of Mr. Carter's campaign
practices in the American electoral process and its
subsequent effect on the prestige of the office of the
Presidency." It is arqued that "[w]lhile there is no
gquestion that the advertisements refer to the President of
the United States, and that Mr. Furgatch is critical of

specific actions and statements by President Carter, it is

2/ J. David Dominelli placed an ad in the Chicago Tribune
on November 1, 1980, which was identical to the ads placed
by Mr. Furgatch.




far from clear that these advertisements constitute
independent expenditures."”™ Hence, the respondent contends
that the instant ads "do not expressly advocate the defeat
of President Carter in the 1980 general election,”™ but,
instead "constitute protected public debate, and criticism
of campaign activities of the President."

Relying on Buckley v, Valeo, 424 U.5. 1 (1976)

("Buckley"), and "subsequent judicial decisions,"™ the
response asserts that "expenditures 'relative' to a clearly
identifiable candidate may not constitutionally be regulated
... unless they include 'express' advocacy of the election
or defeat of clearly identifiable candidates.”™ A -
“distinctinn," it is arqued, exists between "discussion of
'issues and candidates' and 'advocacy of the election or

defeat of candidates.'" Citing to Federal Election

Commission v. Central Long Island Tax Reform Iﬁmedihtely

Committee, 616 F.2d4 45 (2nd Cir. 1980) ("FEC v. CLITRIM"),

the resporse maintains that "general publiec discussion of
political issues must expressly advocate a particular
election result to come within the independent expenditure

ambit and '... the words "expressly advocating”" means [sic]

exactly what they say.'" It is further arqued that the

"definition of 'express' cannot subsume advocacy 'by

implication' which encourages election or defeat results."”




With respect to the ads' appeal "Don't Let Him Do It,"

the response admits that the "ad presented the strong

opinion of one citizen,"” and "wanted the reader to consider

this opinion and decide if they agreed or disagreed.” It is
argued, however, that "[o]lnly through adding a clause such
as 'Vote against Carter' or 'Vote for Reagan (or any of the

other three nationwide candidates)', can express advocacy of

Thus, the

the defeat of Carter be found by the Commission."

respondent contends that "whether any reader actually draws

:t the conclusion he was being asked to vote against Carter is

;_ precisely the type of interpretation of a variable which the
Buckley court forbade."™ The response insists that the only

by express purpose which can be "gleaned from the Furgatch

P statement is his desire that the public 'think' about and

- 'fully consider' the Carter actions." Moreover, the only

¥ "self-evident purpose of the ad was Mr. Furgatéh's attempt

._ to heighten public sensitivity toward the public issues of

- Mr, Carter's performance in office and ethicality in

campaigning,”™ according to the response filed.
In addition, the response analogizes the instant matter

to the voting pronouncements in FEC v. CLITRIM and to the

cartocn at issue in Federal Election Commission v. American

Federation of State, County and Municipal Employees, 471 F.
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Supp. 315 (D.D.C. 1979), ("FEC _v. APSCME"). 3/ While the

response explains that "[jJust like the [above] two cases,
the Furgatch communication was made during an election," it
is maintained that "[m]ere reference to the obvious
candidacies of public officials, when they are necess&ry to
fulfill the goal of robust debate on public issues of
campaign practices, can in no way effect the nature of these
communications as speech protected by the First Amendment.”
In conclusion, the response states that the "step from what
the Commission may consider implied advocacy by Mr. Furgatch
to the point of express advocacy ... is indeed a long one

which, consistent with the Buckley, CLITRIM, and AFSCME

cases, should not and cannot be made in the instant matter."
II. Legal Analysis

(a) The law applicable

The term "independent expenditure"” is defined at
2 U.S.C. § 431(17) to mean an expenditure by a person
expressly advocating the election or defeat of a clearly
identified candidate which is made without cooperation or
consultation with any candidate, or any authorized committee
or agent of such candidate, and which is not made in concert

with, or at the reguest or suggestion of, any candidate, or

3 The response states that the court in FEC v. AFSCME
"made clear that a political communication without express
advocacy or one 'primarily devoted to subjects other than
express advocacy of the election or defeat of a candidate’
would not trigger reporting requirements under the Campaign
Act."




any authorized committee or agent of such candidate.

The term "expressly advocating”™ is defined at 11 C.F.R.
§ 109.1(b) (2) to mean any communication containing a message
advocating election or defeat, including but not limited to
the name of the candidate, or expressions such as "vote
for," "elect," "support,™ "cast your ballot for," and "Smith
for Congress,” or "vote against,” "defeat," or "reject."
Pursuant to 11 C.F.R. § 109.1(b)(3), "clearly identified

candidate” means that the name of the candidate appears, a

photograph of the candidate appears, or the identity of the
candidate is otherwise apparent by unambiguous reference.

As set forth at 2 U.S5.C. § 434(c)(l), every person who
makes independent expenditures in an aggregate amount or
value in excess of $250 during a calendar year shall file a
statement containing certain information. 1In addition,
every person is required to file within 24 hours.after an
independent expenditure is made, a report of any independent
expenditure aggregating in excess of $1,000 or more made
after the 20th day but more than 24 hours before any
election. 2 U.S5.C. § 434(c).

Section 4414 of Title 2, United States Code, states

that whenever any person makes an expenditure for the
purpose of financing communications expressly advocating the

election or defeat of a clearly identified candidate, such



communication shall, if not authorized by a candidate, an
authorized political committee, or its agents, clearly state
the name of the person who paid for the communication and
that the communication is not authorized by any candidate or
candidate's committee.

(b) Application of the law to the facts

It is the view of the General Counsel that the ad at
issue herein constitutes an "independent expenditure®™ within
the meaning of the Federal Election Campaign Act of 1971, as
amended. Both of the essential components of an
"independent expenditure" are present therein -- the ad
refers to a "clearly identified candidate," President Cartér,
and_“enpressly advocates" the defeat of the President. That
the ad includes Mr. Furgatch's personal observations and
criticisms cannot insulate it from constituting an
independent expenditure because the ad's appeai to defeat
President Carter is in express terms.

The ad makes unambiguous reference to President Carter
by referring to the "President of the United States” and

"Carter." See Buckley at 43 n.51 and 11 C.F.R. § 100.17. 1In

addition, the ad does not contain a discussion of a "public
issue widely debated during the campaign,” AFSCME at 317,
other than the President's "low-level" campaigning and

"ineptness." Clearly, the entire focus of the ad is the
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1980 reelection campaign; the ad criticizes the President,
refers to the "electoral process,"” the "voting public,”
campaigning,"” and the President's opponents, Ted Kennedy and
Ronald Reagan. Indeed, the respondent conceded that the ad
focuses on the "issues of Mr. Carter's performance in office
and ethicality in campaigning.”

While the respondent argues that the ad does not
expressly advocate the defeat of President Carter because it
does not contain the precise words of advocacy suggested by
the Supreme Court in Buckley, it is the position of the
General Counsel that the ad's abpeal, "Don't Let Him Do It,"
is in express terms and is the type of communication which

the Supreme Court contemplated when it defined express

advocacy to be "words ... such as 'vote for,' ... 'defeat,

'reject'" (emphasis added). See Buckley at 44 n.52 and

11 C.F.R. § 109.1(b)(2). It is clear that the terms noted
by the Court are only examples of communications which
constitute express adveocacy. The appeal, combined with the
language, "[i]f he succeeds, the country will be burdened

with four more years of incoherencies, ineptness and

illusion” (emphasis added) clearly implores the reader not
to reelect the President. The fact that the ad was placed

in two newspapers less than one week prior to the 1980

general election reinforces this view. The respondent's
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claim that the ad's only express purpose is to have the
public "think about™ and "fully consider"™ the President's
actions ignores the clear language of the ad. Interspersed
between the Qd's criticisms of the President is the
progression of statements, "WE let him," "WE let him ﬂﬁ it

again," "WE are letting him do it," "DON'T let him do it"

(emphasis added). Such language is neither implied nor
thought provoking -- it is express direction to defeat
President Carter.

Finally, contrary to the respondent's assertions, the
instant communication is distinéuishable from the

communications at issue in FEC v. CLITRIM and FEC v. AFSCME.

The decision of the Second Circuit in FEC v. CLITRIM

stressed that the CLITRIM bulletin made no mention of
Congressman Ambro's "candidacy, or to any electoral opponent

of the Congressman."™ FEC v. CLITRIM at 51. Tﬁe ads placed

by Mr. Furgatch, however, refer to both the President's

candicdacy and his general election copponent, Ronald Reagan.

h

The instant ad also calls for the President's defeat, while
"|tlhe nearest [the CLITRIM bulletin] comes to expressly
calling for action of any sort is its exhortation that '[i]f

your Representative consistently votes for measures that

increase taxes, let him know how you feel'" (emphasis

added), FEC v. CLITRIM at 53, and the poster at issue in




11

FEC v. AFSCME, depicting President Ford wearing a button

reading "Pardon Me" and embracing former President Nixon,

stated only "I can say from the bottom of my heart -~ the
President of the United States is innocent, and he is
right."” Furthermore, the district court in rendering its
decision that the "Nixon-Ford" poster was not a reportable
independent expenditure, noted that the poster "contains a

communication on a public issue widely debated during the

campaign.”™ FEC v. AFSCME at 316. Importantly, the sole

subject of the instant ad is the defeat of President Carter.
As discussed above, the two advertisements placed by
Mr. Furgatch constitute independent expenditures, in the
view of the General Counsel. Hence, as the ads cost in
excess of the $250 reporting threshold, and Mr. Furgatch did
not file reports with respect to each ad within 24 hours
after the expenditures were made, it is the poéition of the
General Counsel that there is probable cause to believe
Harvey Furgatch violated 2 U.S.C. § 434(c). In addition, as

the ad placed by Mr. Furgatch in the Boston Globe on

November 1, 1980, d4id not state whether the communication
was authorized by any candidate or candidate's committee, it
is the position of the General Counsel that there is
probable cause to believe Harvey Furgatch violated 2 U.S.C.

§ 4414.
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II1. General Counsel's Recommendation

Find probable cause to believe Harvey Furgatch violated

2 U.S5.C. §§ 434(c) and 4414.

€, 175>

Date A~ Charles N, Steele
\ General Counsel

By:

Kenneth A. Gross
Associate General Counsel
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 1438

Tt St St

J. David Dominelli

GENERAL COUNSEL'S BRIEF

T Statement of the Case

On April 26, 1982, the Commission determined that there
is reason to believe that J. David Dominelli violated
2 U.5.C. § 434 (c) by failing to report an independent
expenditure made on November 1, 1980, which expressly
advocated the defeat of President Carter in the 1980 general
election. MNotification of the Commission's finding was
mailed to Mr. Dominelli on April 27, 1982, and a response
was filed on his behalf on June 7, 1982.

The response submitted by J. David Dominelli admits
that he placed an advertisement entitled "Don't Let Him Do

It" in the Chicago Tribune on November 1, 1980, and that the

advertisement cost $8,471. 1/ The response asserts that

1/ The instant ad states:
DON'T LET HIM DO IT.

The President of the United States continues
degrading the electoral process and lessening the
prestige of the office.

It was evident months age when his running
mate cutragecusly suggested Ted Kennedy was
unpatriotic. The President remained silent.

And WE let him.

It continued when the President himself
accused Ronald Reagan of being unpatriotic.




Mr. Dominelli "did not share with any other individual
or entity any of the production or printing costs"
associated with the placement of the instant ad. 1In
explanation of the fact that Mr. Dominelli placed the
same newspaper ad as those placed by Harvey Furgatch iﬁ

the New York Times and Boston Globe, Mr. Dominelli

states that he contacted Mr. Furgatch and requested his
permission to reprint the advertisement which he saw_in

the New York Times. The response states that "Mr.

1l/ (cont'd.)

WE let him do it again.

In recent weeks, Carter has tried to buy
entire cities, the steel industry, the auto
industry, and others, with public funds.

WE are letting him do it.

He continues to cultivate the fears, not the
hopes of the voting public by suggesting that the
choice is between "peace or war," "black or
white,"™ "north or south," and Jew wvs. Christian.,"
His meaness of spirit is divisive and reckless
McCarthyism at its worst., And from a man who once
asked, "Why Not the Best?"

It is an attempt to hide his own record, or
lack of it. 1If he succeeds, the country will be
burdened with four more years of incoherencies,
ineptness, and illusion, as he leaves a legacy of
low-level campaigning.

DON'T LET HIM DO IT.

The ad also stated that it was paid for by J.
David Dominelli and not authorized by any
candidate or candidate's committee.
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Furgatch replied that no permission was required since
Mr. Furgatch had not retained any copyright interest in
the ad,"” and at Mr. Dominelli's request he provided him
with the name of the ad agency which had placed the ad
for Mr. Furgatch. Mr. Dominelli, the response
maintains, did not place anj other advertisements
entitled "Don't Let Him Do It" other than the ad at
issue herein.

It is the position of the respondent that while
the instant ad "scrutinizes certain actions and
statements of the President of ihe United States, it
does not constitute an independent expenditure."

Citing Federal Election Commission v. Central Long

Island Tax Reform Immediately Committee, 616 F.2d 45

(2nd Cir. 1980) ("FEC v. CLITRIM"), the response

argues that there is an "all important distinction
between 'express' and 'implied or general' advocacy
concerning a political candidate™ and that the "words
'expressly advocating' means [sic] exactly what they
say." According to the reply submitted, the Court in

Buckley v. Valeo, 424 U.S5. 1 (1976) ("Buckley"),

"restricted express advocacy to mean terms such as
'vote for,' 'elect,' 'support,' 'cast your ballot for,'
'Smith for Congress,' 'vote against,' 'defeat,'’

'reject,' or words which contain a specific direction

to the voter in casting his ballot.™ The response



notes that "[f]ollowing this narrow interpretation
required by Buckley of 'express advocacy' as precedent,
the CLITRIM court found that a publication of a
statement illustrating the voting records of a certain
Congressman did not constitute express advocacy,
regardless of the consequences of the statement."

The appeal "Don't Let Him Do It" is characterized
by the respondent as "general issue advocacy in the
purest sense."™ It is asserted that the statement
"requires the reader of the ad to infer or not infer on
his own volition what action, if any, is to be taken."
The Court in Buckley, the response avers, "specifically
forbids requlation of statements which would require
this additional inference." The response maintains
further that "Mr. Dominelli, in his ad, attacked not a
particular candidate but rather a particular p;actibe
concerning the American Presidential campaign.”
According to the respondent, "[t]lhe words 'Don't let
him do it' reflected a concern with the American
political process,"™ and to "regulate this statement
would be to regulate the dissemination of ideas
throughout society; it would be to regqulate readers of
this article and all similar articles in drawing their

conclusions concerning propriety in political
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competition.®™ The response contends that "[t]he fact
that the ad may speak to a clearly identifiable
candidate has no bearing on the subject matter of the
article or the ideas implicated therein." Finally, the
respondent asserts that "the 'pardon me poster'

involved in FEC v. AFSCME [471 F. Supp. 315 (D.D.C.

1979)] injected itself more into the heart of the 1976

campaign than did the Dominelli ad in the 1980

campaign® and that "[s]ince the poster was protected by

the First Amendment, a fortiorari, so is the Dominelli

ad."
II. Legal Analysis

(a) The law applicable

The term "independent expenditure®™ is defined at
2 0.5.C. § 431(17) to mean an expenditure by a person
expressly advocating the election or defeat of‘a clearly
identified candidate which is made without cooperation or
consultation with any candidate, or any authorized committee
or agent of such candidate, and which is not made in concert
with, or at the reguest or suggestion of, any candidate, or
any authorized committee or agent of such candidate.

The term "expressly advocating” is defined at 11 C.F.R.
§ 109.1(b)(2) to mean any communication containing a message
advocating election or defeat, including but not limited to
the name of the candidate, or expressions such as "vote

for," "elect," "support," "cast your ballot for," and "Smith
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for Congress," or "vote against," "defeat,"™ or "reject."
Pursuant to 11 C.F.R. § 109.1(b)(3), "clearly identified
candidate" means that the name of the candidate appears, a
photograph of the candidate appears, or the identity of the
candidate is otherwise apparent by unambiguous refereﬁce.

As set forth at 2 U.S.C. § 434(c)(l), every person who
makes independent expenditures in an aggregate amount or
value in excess of $250 during a calendar year shall file a
statement containing certain information. In addition,
every person is required to file within 24 hours after an
independent expenditure is made, a report of any independent
expenditure aggregating in excess of $1,000 or more made -
after the 20th day but more than 24 hours before any
election. 2 U.S5.C. § 434(c).

Section 4414 of Title 2, United States Code, states

that whenever any person makes an expenditure for the
purpose of financing communications expressly advocating the
election or defeat of a clearly identified candidate, such
communication shall, if not authorized by a candidate, an
authorized political committee, or its agents, clearly state
the name of the person who paid for the communication and
that the communication is not authorized by any candidate or

candidate's committee.




(b) Application of the law of the facts

It is the view of the General Counsel that the ad at
issue herein constitutes an "indeperdent expenditurl"wlthih
the meaning of the Federal Election Campaign Act of 1971, as
amended. 2/ Both of the essential components of an
"independent expenditure" are present therein -- the ad

refers to a "clearly identified candidate," President

Carter, and "expressly advocates" the defeat of the
President. That the ad includes Mr. Dominelli's personal
observations and criticisms cannot insulate it from
constituting an independent expenditure because the ad's
appeal to defeat President Carter is in express terms.

The ad makes unambiguous reference to President Carter
by referring to the "President of the United States" and

"Carter." See Buckley at 43 n.51 and 11 C.F.R. § 100.17.

In addition, the ad does not contain a discussiﬁn of a
"public issue widely debated during the campaign," FEC v.
AFSCME at 317, other than the President's "low-level"®
campaigning and "ineptness." Clearly, the entire focus of
the ad is the 1980 reelection campaign; the ad criticizes

the President and refers to the "electoral process," the

2/ The respondent's argument that the instant compliance
matter is procedurally defective because the respondent was
not given an opportunity to respond to the "complaint" filed
by the San Diego District Attorney is unfounded. The
instant matter was not generated by a complaint but rather
from information ascertained by the Commission from the San
Diego District Attorney in the normal course of carrying out
its supervisory resonsibilities. See 2 U.S5.C. § 437g(a)(2).
As this is an internally generated matter, the provisions of
2 U.S.C. § 437g(a)(2) are applicable herein.



"voting public," "campaigning,™ and the President's
opponents, Ted Kennedy and Ronald Reagan. Indeed, the
respondent concedes that the ad "scrutinizes certain actions
and statements" of President Carter.

While the respondent argues that the ad does not
expressly advocate the defeat of President Carter because it
does not contain the precise words of advocacy suggested by
the Supreme Court in Buckley, it is the opinion of the
General Counsel that the ad's appeal, "Don't Let Him Do It,"
is in express terms and is the type of communication which
the Supreme Court contemplated when it defined express
advocacy to be "words ... such as 'vote for,' ... 'defeat,’'

‘reject'" (emphasis added). See Buckley at 44 n.52 and

11 C.F.R. § 109.1(b)(2). It is clear that the terms noted
by the Court are only examples of communications which
constitute express advocacy. The appeal, camb{ned with the
language, "[i]f he succeeds, the country will be burdened

with four more vears of incoherencies, ineptness and

illusion" (emphasis added) clearly implores the reader not
to reelect the President. The fact that the ad was placed

in the Chicago Tribune less than one week prior to the 1980

general election reinforces this view. Furthermore, the
respondent's claim that the ad reguires the reader to "infer
what action, if any, is to be taken," ignores the clear

language of the ad. Interspersed between the ad's criticisms




of the President is the progression of statements, "WE
him," "WE let him do it again," "WE are letting him do

"DON'T let him do it" (emphasis added). Such languagé

neither implied nor thought proveoking -- it is express
direction to defeat President Carter.

Finally, contrary to the respondent's assertions, the
instant communication is distinguishable from the

communications at issue in FEC v. CLITRIM and FEC v. AFSCME.

The decision of the Second Circuit in FEC v, CLITRIM

stressed that the CLITRIM bulletin made nc mention of
Congressman Ambro's "candidacy, or to any electoral opponent

of the Congressman."™ FEC v. CLTRIM at 51. The ad placed by

Mr. Dominelli, however, refers to both the President's
candidacy and his general election opponent, Ronald Reagan.
The instant ad alsc calls for the President's defeat, while
"[tlhe nearest [the CLITRIM bulletin] comes to expressly
calling for action of any sort is its exhortation that '[i]f
your Representative consistently votes for measures that

increase taxes, let him know how you feel" (emphasis added),

FEC v. CLITRIM at 53, and the poster at issue in FEC v,

AFSCME, depicting President Ford wearing a button reading
"Pardon Me"” and embracing former President Nixon, stated only
"I can say from the bottom of my heart -- the President of
the United States is innocent, and he is right.”

Furthermore, the district court in rendering its decision
that the "Nixon-Ford" poster was not a reportable

independent expenditure, noted that the poster "contains




10

communication on a public issue widely debated during the

campaign.®” FEC v, AFSCME at 316. Importantly, the sole

subject of the instant ad is the defeat of President Carter.

As discussed above, the advertisement placed by Mr.
Dominelli constitutes an independent expenditure, in the
view of the General Counsel. Hence, as the ad cost in
excess of the $250 reporting threshold, and Mr. Dominelli
did not report the expenditure within 24 hours after it was
made, there is probable cause to believe Mr. Dominelli
violated 2 U.5.C. § 434 (c).

III. General Counsel's Recommendation

Find probable cause to believe J. David Dominelli

violated 2 U.S.C. § 434 (c).

Date

Charles N. Steele

V ' General Uggzzzl
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Kenneth A. Gross
Associate General Counsel
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LAW OFFICES

H. RICHARD MAYBERRY, JR.
BUITE »80
1388 NEW HAMPBHIRE AVENUEL N.W.
WABHINGTON, D.C. ROODS

July 12, 1982

Charles N. Steele, Esq.
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: Maura White

In Re MUR 1438: J. David Dominelli

Dear Mr. Steele:

On behalf of J. David Dominelli, I hereby regquest a
20-day extension of time until August 16, 1982 in which to
file a brief responding to the General Counsel's recommendation
in regards to a probable cause determination in the above-
referenced matter. This request is predicated on the fact

that my client is located in California, and the orderly
exchange of rclevant information concerning his brief will
require additional time. Moreover, I am currently involved
in preparation of a brief to be filed with the United States
Supreme Court. Coupled with being previously scheduled to
be out of town for part of the response time, such extension
would be just and equitable, and should be granted.

Please be advised that John C. Armor, formerly of
counsel to my firm, is no longer associated in any way with
me or this law firm. All communications, written and oral,
from the Commission, in the J. David Dominelli matter shall
continue to be directed to me, and to no other person.

Sincerely yours,
ﬁaqﬂanaJ/Ql1,£EMn%;
H. Richard Mayberry, Jr.

HEM/cc




H. RICHARD MAYBERRY, JR.

BUIMTE 980
1888 NEW HAMPEHIRE AVENUL M.W.
WASHINGTOMN. D.C. 20038

AREA BOZ Sa22-sean
July 13, 1982

Charles N. Steele, Esq.
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: Maura White

In Re MUR 1438: Harvey Furgatch

Dear Mr. Steele:

On behalf of Harvey Furgatch, I hereby request a 20-
day extension of time until August 16, 1982 in which to file
a brief responding to the General Counsel's recommendation
in regards to a probable cause determination in the above-
referenced matter. This request is predicated on the fact
that my client is located in Califernia, and the orderly

exchange of relevant information concerning his brief will
require additional time. Moreover, I am currently involved
in preparation of a brief to be filed with the United States
Supreme Court., Coupled with being previously scheduled to
be out of town for part of the response time, such extension
would be just and equitable, and should be granted.

Please be advised that John C. Armor, formerly of
counsel to my firm, is no longer assocociated in any way with
me or this law firm. All communications, written and oral,
from the Commission, in the Harvey Furgatch matter shall
continue to be directed to me, and to no other person.

Sincerely yours,

lechand (M,

H. Richard Mayberry, Jr.
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 204b3

B. Richard Mayberry

Suite 960

1333 New Hampshire Avenue, N.W.
Washihgton, D.C. 20036

Re: MUR 1438
J. David Dominelli
Harvey Furgatch

Dear Mr. Mayberry:

This is in response to your letters dated July 12,
1982, and July 13, 1982, in which you request on behalf of
your clients, J. David Dominelli and Harvey Furgatch,
respectively, a 20 day extension of time to respond to the
General Counsel's Briefs. I have reviewed your request and
agree to the extension. The responses of your clients are
due, therefore, on August 16, 1982.

If you have any gquestions, please contact Maura White
at 202-523-4057.

Sincerely,

Charles N. Steele s
Kenneth A. Gross
Associate General Counsel
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LAW oFFiCER |
H. RICHARD MAYBERRY, JR.
BUITE 80
15355 NEW HAMPEHIRE LW 5
WASHINGTOMN. :u:l. 2 ¢ A 9 - 4 ?

ARMEA EOZ  S322.9823
August 12, 1982

Frank P. Reiche, Chairman
Federal Election Commission

and

Charles H. Steele

General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1438, Brief of J. Dawvid
Dominelli In Opposition To
The General Counsel's Probable
Cause Recommendation

Dear Sir:

On behalf of my client, I hereby file ten (10) copies
of the above referenced document with the Secretary of
the Commission, and three (3) copies with the Office of
General Counsel.

Please advise me as to the Commission determination
in this matter. Should there be any guestions on the
documents enclosed herein, please contact me.
Sincerely yours,
H. Richard Mayberry, Jr.
HRM/cc

Encl: Dominelli Brief
(13 copies)
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ELECTION COMMISSION

IN THE MATTER OF ) MUR 1438 =3
) RESPONDENT'S BRIEF =

J. DAVID DOMINELLI )
=
w

Pursuant to 2 U.5.C. § 4379 (a) (4), the Respondent;*

p

J. David Dominelli, through and by his counsel, submits*®
this brief on the factual and legal issues in this matter.
For the reascns set forth below, Respondent Dominelli

urges the Commission to £ind the communication at issue

not an independent expenditureix and to hold that there

15 not probabls cause to believe a violation of the

Faederal Election Campaign Act of 1971, as amended, occurred
1n publicaticn cf tha sommunication.

STATEMENT OF THE CASE

An artizle placed in the New York Times in 1980,

arter, came t2 Mr. Dominelli's
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=" An indecendent exsenditure is defined at 2 U.5.C.
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2Qvocating the electlon Or Céseat ©of & clizar.y identifie
candidate which 15 made without cooperaticn or consultation
with any cand:Zace, or any auchicrized committse Or agent
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- = SUCsa canclrLzata and whizh is5 not made in concert
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with, zr az tha regquest =r suggestisn 2£, any candidate,
or any avthorized commitiee or agant of such candidate.



it in the Chicago Tribune. The Tribune advertisement

was placed at Mr. Dominelli's own discretion, at his
own expense, and the content of the ad can be found
in the Appendix.

Almost two full years after running the article,
Mr. Dominelli is subject to this compliance action-gi
On April 27, 1982, Mr. Dominelli was notified that the
Commission found reason to believe he had violated
2 U.5.C. § 434 icl,éfwhich requires reporting obliga-
tions for independent expenditures. Respondent filed

his response to this finding on June 7, 1932,

SUMMARY OF REASONS WHY THIS CCMMENTARY
IS5 NQT AN INDEPENDENT EXPENDITURE

I. The communication at issue is not an independent
expenditure as defined at 2 U.S5.C. § 431(17) for
it discusses issuas without expressly advocating
the election or defeat of a clearly identifiable

candidate.

e

-

"A letter from cthe San Diege District Attorney,
whizh is withheld from zounsel, triggered this investi-
gation. ZJounsel asserts crocedural defects may exist
£or if the letter was a complaint, § 437g (a) (1) would
be the proper procedure herein

3/

§ 334(z) orovides every verson who makes indecendent
exsenditures in an aggregate amount or value of §$250
during a calendar year shall file a statement containing
cer=ain informatian. In addition, avery terson is reguired
t2 £ile within 24 hours aZter an inderendent sxpenditure
is made, a report 2I any independent extenditure aggre-
gJasing in axcess ¢f 51,000 or more made after the 20th
=ay¥ but more than 24 hcurs before any elaction.

-3_
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Issue awareness advocacy does not meet the
element of express candidate advocacy.

Discussion of campaign issues, without more,
does not meet the element of a "clearly

identifiable

candidate."

Due to the fact that the communication is imbued
with First Amendment rights, the Commission must
be solicitous and not regulate the advertisement
unless the requisite elements are actually present.

Communications wh
fficeholders are
expenditures mere

is urged upon the
Almost two years
opinicn as a citizen,
his action in and ocut

more, this communicat

cte

ged as the Geners
a statement asking
in light of these
Him Do It" speaks out

he political scheme,

n n T anoth

ARGUMENT
ich discuss and criticize public
not in themselves independent
ly because a non-passive response
reader.

ago, Mr. Dominelli exercised his
criticizing the President for

sf the executive office. Without
iocn is the purest example of free
d by the First Amendment. The
onal observations should not be
1 Counsel suggests,; merely because
readers not to remain passive

The thrase "Don't Let

against societal

ncouraging

el .




As opposed to calling for a dispositive wvote, the
statement "Don't Let Him Do It" urges the reader to
find his or her own means to the end abstractly stated
in the ad. Nowhere does the commentary state, "vote
for Reagan," or "defeat Carter." See 11 C.F.R. § 109.1
(b) (2).

The term "independent expenditure” does not auto-
matically cover all political comments made during a

campaign year. The court in Buckley v. Valeo went a

step further to say that political debate during election
years and campaigns is not only permissible but helpful
and appropriate: " (C)ampaigns themselves generate issues
of public interest." Moreover, criticism of public
fficials at campaign times dces not make such comments
inderendent expenditures notwithstanding the fact that

s B |

they will necessarily

Bl

exart some influence on voting."
424 ©.5. 1, 42, n. 50 (1978).
Scme 3f the issues in the Dominelli commentary

: . 4/ :
were widaly debated during the campaign,-'although perhaps

4.-'

The contrary conclusion reached by the General
Counsel on this point implies a governmental interpretatizn
that courts have universally condemned as being contrary
toc First Amendment protaction. See, e.qg., United States
v. Naticnal Commitzas £or Inpeachment, 469 F.2d 1135
(238 Zir. 1372) which held that political viewpolints and
ideas coulé not be sue;t into the realm of election con-
carns. Accordingly, a resoluticrn fsr imoeachment of
President ¥Nixon was not SJb]E t to the Lumm.=510n 5 juris-
dicticn 2n the theory that allegat‘:ﬁs of unlawful acts
concerning the war in Viet Nam wers derogating President
Nixon's stand on a princizal campaign issue. The Court
stated, ':n this basis avery nosition on any issue, major or
mincr...wsould be a campaign issue.™ Id. at 1142.




many persons had an entirely different opinion from that
of Mr. Dominelli's. Dominelli raised the issue of Carter's

ethicality as President -- an issue certainly as important

l

[

f

. to the public and as widely discussed as similar front
page news. Furthermore, the focus on Carter's administra-

l tive ability as President; his "ineptness" and "lack

l of (a record)" were brought into front page controversy
with the difficulties of the late 1970's, such as the

!

Iranian hostage crisis and general economic instability.

In FEC v. AFSCME, the district court noted a communication,
l’: whether or not it expressly advocates the election or
l"" defeat of a candidate, "must not be 'primarily devoted
e to subjects other than express advocacy of the election
I 2 or defeat' of a candidate" in order to come within the
& reporting and disclosure regquirements. 471 F. Supp.

.D.C. 1979). It is clszar from a reading

-Jf
=
IF_ of the Dominelli commentary that it addressed the national
—~ stata of alfairs rather than a secular election rasult.
- A. The polizical statement does not "expressly
advocate™ the election or defeat of a
I -andidate within the meaning of 2 U.S.C.
§ 134ic).

In a democratic society, it is not only the right

22 the citizens but the duty of those same people to

- Esr aEE = =
I
L
I
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keep abreast of the issues and events which may invoke
public concern. The wvarious sources of those issues

and events are seemingly endless; they may be generated
from any number of sources including, naturally, peliticians,
public officeholders and candidates. This is especially
true in an election year when candidates and incumbents
seek to represent the interest of the public majority.

Open and honest scrutiny of these issues raised by various
politicians is therefore the essence of a politically
democratic svstem: "Freedom of discussion, if it would
fulfill its historic function in this nation, must embrace
all issues about which informaticn is needed or appropriate
to enable members of society to cope with the exigencies

of the periocd."” Thornhill v. Alabama, 310 U.5. 88,

i02 (1940).
It is theraefore necessary :t2 separate express
3/ " o ay .
advocacy=' from "implied" or "issue awareness" advocacy

ates a political issue and is therefore

r
it
i

which impli

lrst Amendment, The Second

i

b

i
]
o

fully protect

L
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T
U
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Jircuit Court of Appeals gave "express advocacy” a

5/

The term "expressly advocating" means any commu-
nigation containing a message adveocating election or
defeat, including but not limited to £he name of the
candidata, or exprassions such as "vote for," "elect,”
"support," "cast your ballot f2r," and "Smich for Congress,”
or "vote against.," "defeaz,” cor "reject."™ 1l C.P.R.

§ 109.1 {(B)(2).
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particularly restrictive meaning in pertaining to the
independent expenditure provisions of the Campaign Act
in holding, " (T)he words 'expressly advocating' means
exactly what they say..." FEC v. CLITRIM, 616 F.2d
45, 53 (2d Cir. 1980).

Though the expression, "Don't Let Him Do It" calls
for some citizen response, the type is totally left
to the reader. To say that this statement solely and
exclusively or even primarily conveyed the message to
defeat Carter, the General Counsel would have to imply
something completely apart from the words themselves.
CLITRIM clearly stood for the proposition that such

an inference was forbidden in bringing constitutionally

rt

brotected speech within the ambit of FEC regulation:
express advocacy cannot subsume advocacy by implication

which may encourage candidate alecticn. See alsoc Buckley,

424 U.5. at 42, n. 50.

£ the instant matter. An incumbent congressman’'s voting

the ieaflet in CLITRIM depicted one Congressman as in

covernmen=." CLITRIM
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lly, the front and back page of the

"

cLITRIM bulletin was clearly worded: "And don't ever
lat your regresentative forget it!" Id. at 50~51, n. 6.



The bulletins, moreover, were distributed directly
to between 5000 and 10,000 persons, a number which probably
exceeded the readers who actually encountered the
Dominelli article in the pages of the newspaper.

Most importantly, the bulletin stated, "(i)f your
Representative consistently votes for measures that

increase taxes, let him know how you feel." 1Id. at

53 (emphasis supplied). It is inescapable that the
crhrase "let him know how you feel" is indistinguishable
T from the phrase "Don't Let Him Do It" in the instant
matter. As the court of appeals in CLITRIM fcund decisively

against FEC regulation of that communication, it appears

H

landate ¢f Buckley V. Valeo that a similar result must

L]

e r2ached,

J
&)
0

B. Reference to election-related terms, given
the context of discussion of campaign related
Lssues, is not what "clearly identified
candidate” means in 2 U.S5.C. § 434(e) and 441c.
The second requirement of independent expenditure

the communication advocacy t2 be
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made "relative to a clearly identified candidate." 2
U.5.2. § 431(Z7). While the Dominelli commentary focuses
on Mr. Zarter on the personal and presidential levels,

there i3 clearly no express refasrence to Carter as a

l from che Zfacts of the instant matter and the unambiguous
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candidate.Elllr The reference to "Carter" and "President”
are relative to the issues raised in the political statement
as opposed to being relative to a candidate.

The Court aptly recognized the relationship between
"candidates” and "issues” in Buckley: "Candidates, especially
incumbents, are intimately tied to public issues involving
legislative proposals and governmental actions." 424
U.S. at 42. Because "Candidates, especially incumbents
are intimately tied to public issues,” the terms of
candidacy such as "electoral process," "voting public"”
and "campaign" may be necessary to describe the political

idea involved. Accordingly, the Court has stated that

H

cmapaigns themselves tend to identify issues rathe

&
=3
1]

than candidates, "(I)t can hardly be doubted that

ulle nd most urgent
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anal guarantee has its
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application precisely tc the conduct of campaigns for

offica.” Monitor Patriot Co. V. Roy, 401

.[-.
O
r
i
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Because th=s President was not specifically mentioned
ag a candicdate ang because the words identifying the
Presicdent ara used in conjunction with public issues

as oppcsed to election results, it must be concluded

6/, ; § o T : -
~"While the General Counsel, in his brief on page
B, states that the ads refer to the President's candidacy,
the word "candidate" dces not appear in the text of
the zccmmentary. There is refersnce to the Praesident
‘n his zapacity as a leader and politician
-g._



that the expenditure was not made relative to a clearly

identified candidate as required by the statute.

II. The First Amendment dictates the Commission exercise

great prudence in its determination in this matter,

and if probable cause is lacking, not subject the

communication to regulation.

In accordance with 2 U.§5.C. § 437g, the Commission
must consider the recommendation of the General Counsel,

and this brief in opposition to the recommendation,

and decide if there is probable cause to believe the

Dominelli communicaticon is an independent expenditure.
It cannot be denied that the commentary at issue

15 clearly protected First Amendment sceech. While

the Commission has the power to regulate speech consti-

tuting independent expenditures, application of § 434 (c)

must be made with great solicitude of the constitutional

interests at stake., In N.A.A.C.P. w. Button, 371 U.s.

415 (1963), the Court recognized that "Because Pirst
Aamendment freedoms need breathing space to survive,
§overnment may ragulats 1in the area only with narrow
svecificity.” Id. art 433,

Given that regulaticn of zolitical communications

in situations such as the instan< matter "operates in

the area 2f the mcst fundamental First Amendment activities,

Buckley, 424 U.S. at 14 (emphasis supplied), and given

that " (A) major murpcse of the First Amendment was to
srotect the Zree discussion of governmental affairs,
_1:]._




Mills v. Alabama, 2384 U.S. 214, 218 (1966), there can

be no doubt that the application of the Campaign Act

to the situation in question would result in the intimidation
of fully protected political expression.
Judge Kaufman in his powerful concurrence in CLITRIM

recognized the "chilling effect"” of the independent

expenditure provisions in an analogous situation. As

l a premise he stated that "(t)he First Amendment pre-
supposes that free expression, without government requla-
' -~ zion is the best method of fostering an informed electorate.”
s CLITRIM, 616 F.2d at 54. Consequently, he found a far
l - reaching compliance action was "disturbing because citizens
l ; 2f this nation should not be reguired to account to
| . \

it
|

15 court for engaging in debate of political issues.”

|
9
Iri
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M

T In concluding, it is argued that application of
l" the statute in the present set of facts would be egqually
disturbing for "{i)f speakers are not granted wide latitude
2 disseminate information without government interference,
"lsteer

5C

to rziterate the often used chrase,

snould reject the General Jounsel




find no probable cause to believe J. David Dominelli
violated any provisions of the Campaign Act, and dismiss

thig action forthwith.

Dat H.I: 2 ni:cha' rd Haybar‘ry i

1333 New Hampshire Avenue, N.W.
Suite 960

Washington, D.C. 20036
Telephone: 202/822-9622

Attorney for Respondent
J. David Dominelli



APPENDIX

The comment at issue states:

DON'T LET HIM DO IT.

The President of the United States continues
degrading the electoral process and lessening the
prestige of the office.

It was evident months ago when his running
mate outrageously suggested Ted Kennedy was
unpatriotic. The President remained silent.

And we let him.

It continued when the President himself
accused Ronald Reagan of being unpatriotic.

We let him do it again.

In recent weeks. Carter has tried to buy
entire cities, the steel industry, the auto
industry, and others, with public funds.

We are letting him do it.

He continues to cultivate the fears, not the
hopes, of the voting public by suggesting that th
choice 15 between "ceace or war," "black or white,”

"north or scuth," and "Jew vs. Christian," His

2f spirit is divisive and reckless
McCarchyism at its worst. And from a man who
ance askad, "Why Not the Best?”

It 15 an attempt to hide his own record, or
tagk 2f 12, I he succeeds, the country will be
burdened wizh four more years of incoherencies,
inectness, and illusion, as he leaves a legacy of
low=lavel zampaigning.

DON'T LET HIM DO IT.
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LAW OFFICES

H. RICHARD MAYBERRY, JR.
BUITE 0D
1583 NEW HAMPEHINE AVENUEL N.W.
WABHINGTON, D.C. 20038

AREA 308  BXZ.P823

August 12, 1982 3
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Frank P. Reiche ff
Chairman =
Federal Election Commission =

and

Charles H. Steele

General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1438, Brief of Harvey
Furgatch In Opposition To The
General Counsel's Probable
Cause Recommendation

Dear Sir:

On behalf of my client, I hereby file ten (l10) copies
of the above referenced document with the Secretary of
the Commission, and three (3) copies with the Office of
General Counsel.

Please advise me as to the Commission determination
in this matter. Should there be any questions on the
documents enclosed herein, please contact me.
Sincerely yours,
&. £ chaad J’741éumm5 .
H. Richard Mayberry, Jr.
HRM/cc

Enclosure: Furgatch Brief
(13 copies)




UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ELECTION COMMISSION

In The Matter Of MUR 1438 o
Harvey Furgatch RESPONDENT'S BRIEF 7

=0

Pursuant to 2 U.5.C. § 4379 (a) (4), the respnndent:
Harvey Furgatch, through and by his counsel, submits
this brief on the factual and legal issues in this matter.
For the reasons set forth below, respondent Furgatch
urges the Commission to f£ind the communication at issue
not an independent expenditure and to hold that there
is not probable cause to believe a violation of th
Faderal Election Campaign Act of 1971, as amended,
occurred through publication of this communication.

Statement of the Case

-
8

-

-
s
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is subject to this compliance action before
on the basis of that commentary.

macter being reviawed by the Commission arcse




upon a referral from a public officehnlder2 in California

in 1982. Based upon the information then available,

the Commission found reason to believe a violation of

3

2 U.5.C. §§ 434 (c) and 4414 occurred on April 27,

1982. The General Counsel views the Furgatch communica-
tion to constitute an "independent expenditure" within

the meaning of 2 U.S5.C. § 431(17).

2

The communication from the San Diego District
Attorney to the Commission was not made available to
counsel. Consequently, possible procedural defects
and violation of due process rights in the presentation
of this claim are not waived, but preserved and reasserted
herein. Assuming the communication from the District
Attorney was a complaint, the provisions of 2 U.S.C.
§ 437g (a) (l) are applicable herein.

3 |1 A ¢

v

3

§ 434 (c) provides that avery person who makes
independent expenditures in an aggregats amount or
value in sxcess of $250 during a calendar year shall
file a statement containing certain information. In
addition, =very person is required to file within 24
hours after an independent expenditure is made, a
report of any independent expenditure aggregating in
axcess of 51,000 or more made after the 20th day but
more than 24 hours befor2 any election.

4 9 7

A

§ 4414 orovides t! th a person makes an
expenditure for the p - inancing communications
expressly advocating ti 2ction or defeat of a clearly
identified candidate, such communication shall, if not
authorized by a candidate, an authorized political
committee, or its agents, claarly state the name 3f
the perscn who paid for the communication and that ¢t
communication i1s not authorized by any candidate
candidate's committee. One of the newspaper

at issue had a disclaimer, while the other did

llf‘




The political commentary (full text appears in

the Appendix) represents Mr. Furgatch's opinion in regards

to the performance record and campaign practices of
a natiocnal public officeholder =-- President Jimmy Carter.
The commentary calls the reader's attention to Mr. Furgatch's
views about the "lack of (a record)" and less than ethical
campaign rhetoric of Jimmy Carter.

Mr. Furgatch asserts that during 1980, Mr. Carter

and his running mate attacked the patriotic character

' of various persons. The reader's attention 1s called
2
to the fact that Carter "accused (former California
£
. Governor) Ronald Reagan of being unpatrictic," and remained
P silent when Senator Mondale "suggested Ted Kennedy was
l s ] unpatriotic.”
\Jja Concerning performance in office, Mr. Furgatch's
Ir:'- . i e - e
comments focus on the issue of President Carter's handling
w - - "1
I of government grants to American c¢ities and public subsidy
-
i >f the private sector, e.g., steel and auto industries.
lf‘ Alsc, the commentary illuminates Mr. Furgatch's
I narsondal viewpolnt of the character 3f Mr. Carter by
refarencing "his meanness of spirit," and effect of
this 2n the country; "lessening the prestige of the
offica of President,"” "culcivat(ing) the fears ...of

LaJ
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Based on this opinion, Mr. Furgatch asks the
American people to fully consider this performance
record and practices by Mr. Carter, and "Don't Let Him
Do It" by doing whatever the reader finds an appropriate
response to one man's opinion.

Mr. Furgatch wrote the text of this political commentary,
and arranged for its placement in two newspapers. The
publication was paid for entirely by Mr. Furgatch, and
by no other person.

Summary of Reasons Why This Commentary
Is Not An Independent Expenditure

I. The discussion of issues involving public ocffice-
holders and the exhortation to the public that they
fully consider the impact of these issues, does not
cr2ate an "independent expenditure"” as defined at 2
U.5.2. § 43L(17).

A. An issus awareness communicatisn does not
meet the element of "express" candidate
advocacy.

B. Discussion of campaign issues, without more,

does not meet the alament of a "clearly
identifiable candidate.”

st Amendment ramifica-
c ommunisation I.'Eq‘.li.:‘ﬂﬁ
e this communication, and
ly srotectaed speech unless

II. Agency defer
tions attaching t
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A political comment was made two years ago to the
public by one citizen, Harvey Furgatch. This exercise
of free speech contained criticism of the President
of the United States, and scrutinized his record in
office, and his campaign rhetoric.

These personal observations of Mr. Furgatch should
not be transposed into regulated speech with the content
of the communication passed upon in an administrative
compliance action merely because of a statement made
to readers not to remain passive in light of these
revelations. The phrase--"Don't Let Him Do It"--is
used in the comment in regards to citizen participation

in our volitical system which is essential to a free

priate means to become invcolved and follow his awn

ight™ as to form. MNowhere in the four corners
of the article can the words "get out and vote" be faund,
nor "defeat Carter” nor "elect Reagan," even thcugh

the Genesral Zounsel considered this gne response to

not letting him do it. See General Counsel's Report,
pages 8-9. Other responses cculd be to stay nome and
not vote or communicate to Carter's advisors to tell

the President to do things differently, or to form lobby

c¢oailtions, or to mobilize citizen discussion groups,

E o "let him know how you feel," see FTEC v. CLITRIM,

LI




616 F.2d 45, 53 (2d Cir. 1980), or other actions only

bound by one's imagination, but not expressly stated
within the communication.

An independent expenditure is defined at 2 U.5.C.
§ 431(17) to mean an expenditure by a person expressly
advocating the election or defeat of a clearly identified
candidate which is made without cooperation or consul-
tation with any candidate, or any authorized committee
or agent of such candidate, and which is not made in
concert with, or at the request or suggestion of, any
candidate, or any authorized committee or agent of such
:andida:e.4

The mere fact that it is an electicn year, and
Carter is involved in a campaign, does not ipso facteo
transform this solitical comment intos an independent
expenditure £or " (C)ampaigns themselves generate issues
" and discussicns, indeed heartfelt

sriticism conserning campaign issues, do not make such

comment an indecendent expenditure aven though such

[
£
-
-

communLscatian

on voting...", Buckley v. Valec, 424 U.5. 1, 42 n. 350

(19376). The General Zounsel's sosition apoears to be
4
candiiase rsollusian is not allaced,
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that any public criticism of an incumbent public
officeholder, who by his own design becomes a candidate,
is an independent expenditure, subject to the

Commission's jurisdiction.

Some of the same issues discussed in the Furgatch
commentary were widely debated during the campaign.
Carter's ethicality as President was clearly a widely
discussed public issue considering his campaign platform
four years earlier which, as Mr. Furgatch noted, suggested
an image of "The Best" with reference to the level of
integrity in the executive office.

Consequently, the image Carter presented to the
public became a significant political issue with regard
to performance in public office. Because of the 1980
election and the public decision making involved, Carter's
rerformance in office encompassing bhoth the general
jualities of leadership and the more specific instances
of conduct concerning, for exampls, inflation and the
Iranian nostage crisis, became headline news in and

of itself., A communicaticn "'primarily devoted to subjects

camuaign Act. FEC v. AFSCME, 471 F. Supp.

315, 316 (D.D.C. 1979) (guoting Buckley, 424 U.S5. 1).

The Furgatch ad, which lacks express candidate advocacy.,



cannot be considered an independent expenditure merely
because issues discussed in the campaign may be referenced.

The General Counsel's conclusion that the commentary

does not contain issues debated in the campaign, General

Counsel's Report at page 8, is the type of government
review and evaluation of citizen speech courts have
been criticized for in the First Amendment area. In

United States v. National Committee for Impeachment,

469 F.2d 1135 (2d Cir. 1972), it was held that a reso-
lurion for impeachment of President Nixon was not
subject to the reguirements of the Campaign Act on the
heory that allegations of unlawful acts in connection
with the Vietnam War were dercgating President Nixon's
stand on a principal campaign issue. That court stated,

position on any issue, major or

anyone would be a campaign issue and
it say in a newspaper editorial or
advertisement would be subject to proscription unless
the registraticn and disclosure regulatizsns (were)...cC
"

i. at 1 The General Counsel thus acts

with,

in disregart sicns of the

e government may not do what

Buckley, 424

1041 (D.D.Z.

(5.D. New




A. The commentary does not "expressly advocate”
the election or defeat of a candidate within
the meaning of 2 U.S.C. § 431(17).

an ongeoing basis. Such topics or issues may be generated
by public officeholders, especially in an election Yyear.
Citizen scrutiny of issues raised by politicians is

the essence of a fully functioning democratic system.
"...freedom of discussion, if it would fulfill its historic

l Topics which may evoke public concern arise on

function in this nation, must embrace all issues about

l » which i1nformation is needed or appropriate to enable
s the members of society to cope with the exigencies of
l__ the perisd." Thornhill v. Alabama, 310 U.5. 88, 102
ey
I " (1940). Yet such commentary does not come within the
~ ambit of the Campaign Act merely because it is communicated
'{--. in a campaign year, may affect a public official, or
T ayvaen be a campaign issue for, "(t)he dampaning effect
l = on First Amendment rights...that would result from such

tion would be intolerable." National Committee

L=
et}

a sie
-~

for Impeachment, 469 F.2d at 1142.

The term "expressly advocating™ as delineated in

Buckley, supra, is defined to mean an expenditure by

A person a2xpressly advocating the election or defeat

In FEC +. CLITRIM, 616 F.2d4 45 (24 Cir. 1980},

.
i . 4 . e
that ccurt clearly enunciated that

. of a clesarly identified candidate, See 2 U.S5.C. § 431(17).
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of a particular election result was required under the
relevant independent expenditure provisions of the
Campaign Act for "(T)he words 'expressly advocating’
means exactly what they say... ." CLITRIM, 616 F.2d
at 53.

The term "Don't Let Him Do It" calls for some
citizen response, but the type is left to the reader's
discretion. Only by implication can the Commission's
General Counsel infer this statement solely and exclu-
sively means "defeat Carter.” See General Counsel's

n

0

Report at 9. CLITRIM clearly stands for the propositi
express advocacy cannot subsume advocacy by implication
which may encourage candidate election. See also
Buckley, 424 U.S. at 42, n. 50.

In the ZLITBIM case, the facts are similar to the
instant matter. An incumbent Congrassman's voting

record (performance record) on econemic and tax issues

{like campaign athics, often a camraign issue) were

oroduced, and gublished pursuant to directions that

statad when distinquishing such reccrds:
use a photograph of their congressman,
since this cermits voters to connect him
or her with his or her wvoting record and
aids in 'unseating a liberal', 'unseating
+..4 "moderata'', or 'strengthening a
canservative reprasentative,’

CLITRIM, 6156 F.2¢8 at 49-50 (emphasis supplied). The

front and back page of the CLITRIM bulletin containing

[ ]




evaluation of the wvoting records called for a
response--"And don't ever let your Representative
forget it!" Id. at 50-51, n. 6.

The bulletins were distributed to 5,000 to 10,000
persons (probably more than the number of persons
reading the Furgatch comment during the summer of 1976,
an election year). Id. at 51.

The bulletin statement, "(i)f your Representative
consistently votes for measures that increase taxes,

let him know _how you feel." 1Id. at 53 (emphasis supplied).

is indistinguishable from the statement at issue in
the instant matter, "Don't Let Him Do It." A reading

of "expressly advocating the electisn or defeat to mean

£or the purpose, express or implied, o2f encouraging
2lections or defeat...would nullify the change in the
statute ordered in Buckley v. Valeo... ." 1Id.

8. Refersnce t2 election-related terms, given
the context of discussion 2% campaign related
issues, is not what "clearlv identified
candidate"” means in 2 U.S.C. §§ 434 (c) and
1413,

In ordar for the commentary in guestion tzs be an

indeprendent expenditure, the contents of the expenditure

defaat, be made relative tc a clearly 1dentified candidate
2 UvsS.C. § 432(17). While the Furgatch political communi-
cation does menticn "Carter” and "President of the
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United States," there is no express reference anywhere
to the act of voting, or to candidacy. The references
to "Carter" and "President" are necessary to clarify
the issues raised in the commentary.

The Supreme Court in Buckley recognized the nexus
between candidates and issues. "Candidates, especially
incumbents, are intimately tied to public issues involving
legislative proposals and governmental actions." Buckley,
424 U.S. at 42. Because of this inescapable tie between
candidates and the political ideas concerning their
osrospective field of office, the terms of candidacy
such as "electoral process,” "voting public," and
"campaign" may be necessary to elucidate the political
idea involved: "(I)t can hardiy be doubte! that the
constitutional guarantee has its fullest and most urgent
applicaticon orecisely to the conduct of campaigns for

Monitor Patrict €Co. v. Rov, 401 U.S.

2f the various elements of identifiable candidacy

deces not izsc factc meet the secand element of an inde-
vendent expenditure.
15 R Agency deference for the First Amendment ramifi-
catians attaczhiag to the Furgatch communication.
The Furgatch communiczatisn is political sneegh
which should be aZforded the hHr-adest possible protection



under the First Amendment. This reflects the "profound
national commitment to the principle that debate on
public issues should be uninhibited, robust, and wide-

open." New York Times v. Sullivan, 376 U.S. 254, 270

{1964) .

If individuals, as Mr. Furgatch, with a personal
point 90f view are not granted a wide latitude to dissemi-
nate information without interference, the inherent
danger is that they will "steer far wider of the unlawful

zone." Speiser v. Randall,, 357 U.S. 513, 526 (1958).

>
~ Simply stated, "First Amendment freedoms need breathing
—_ space to survive..." N.A.A.C.P. v. Button, 371 U.S.

E

>

415, 433 (1963).

The Camcaign Act's reguirement for disclosure of
P
indevendent axpenditures in the instant matter “operate(s)
F
i in an area 5f the most fundamental First Amendment acti-
- vities,” Bucxley v. Valso, 424 U.5. at 14 (emphasis
~ acdded) Inceed this statement i1s a reitera<ion cf a

4

2arliar "IT)here is practically universal agreement
that a major zpurpose cof the (First) Amendment was to
orotect the free discussizsn =2 governmental affairs.”
Mills Alabama, 384 U.5. 214, 2.3 (l966).

Judge Kaufman, in his concurring cuoinieon in the
CLITRIM szainian, indicated grave concern aver the effsct




that a liberal application of the independent expenditure
provisions (§§ 434(c) and 441d) would have on ceonstitu-
tionally protected speech. He found that a far reaching
enforcement action was " (D)isturbing because citizens

of this nation should not be required to account to

(this) Court for engaging in debate of political issues.”
CLITRIM, 616 F.2d at 54. "The First Amendment presupposes
that free expression, without government regulation,

L]

is the best method of fostering an informed electorate.

Id.
’ A
~ Unless the Commission finds each and every element
—_ comprising an independent expenditure is actually present,
N this matter must be dismissed., See FEC v. CLITRIM,
13 o I e -
sumra, FEC v. AFSCME, supra, and FEC v. National Committes
r'!.
for Impeachment, supra.
e
T Relief Sought
= For the reasons discussed abcove, the Commissicn

smould re-ec= the General Zounsel

Fro 1992 v
Daze H. Richard Mavbérry,oUr.

1333 New Hampshire Avenue, N.W.
Suite 960




APPENDIX

The comment at issue states:

DON'T LET HIM DO IT.

The President of the United States continues
degrading the electoral process and lessening the
prestige of the office.

It was evident months ago when his running
mate outrageously suggested Ted Kennedy was
unpatriotic. The President remained silent.

And we let him.

It continued when the President himself

accused Ronald Reagan of being unpatriotic.
.I"
We let him do it again.
M~
- In racent weeks. Carter has tried to buy
entirs cities, the steel industry, the auto
‘A industry, and others, with public funds.
J We ara letting him do it
" He continues to cultivate the fears, not the
l,_. hoces, 0f the voting public by suggesting that the
; shoice is between "peace or war," "black or white,"
a "azrth or south," and "Jew ws. Christian,™” His
L meannass 3£ spirit is divisive and reckless
McZlarshyism at its werst. And from a man who
. once askad, "Why Not the Best?"

l:" It i5 an attempt to hide his own recard, or
lacx of it. If he succeeds, the country will be
burdened with four more years af incocherencies,

i leaves a legacy 2=2

nac:tness, and illusion, as he

2] campaigning.
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In the Matter of

Harvey Furgatch MUR 1438

J. David Dominelli

Tt St S St

EXECUTIVE SESSION
0CT 19 1982

General Counsel's Report

I. Background
On April 26, 1982, the Commission determined that there is

reason to believe that Harvey Furgatch violated 2 U.5.C. § 434(c)
and § 4414, and that J. David Dominelli violated 2 U.S5.C.

§ 434(c). Responses were submitted by the respondents on May 28,
1982, and June 7, 1982. Briefs were mailed to both respondents on
July 8, 1982, and responses were filed on August 12, 1982.

I1. Legqal Analysis

The General Counsel's probable cause recommendation concerns
the placement of an advertisement entitled "Don't Let Him Do It"

in the New York Times and Boston Globe on October 28, 1980, and

November 1, 1980, respectively, by Harvey Furgatch, and by J.

David Dominelli in the Chicago Tribune on November 1, 1980. The

three advertisements were not reported to the Commission. The

ads placed by Mr. Furgatch in the New York Times and Boston Globe

cost $16,800 and $8,208, respectively, and the ad placed by Mr.
Dominelli cost 58,471. 1In addition, the advertisement which

appeared in the Boston Globe did not state whether it was

authorized by any candidate or candidate's committee. In the

General Counsel's view, the advertisement constitutes an

"independent expenditure™ (2 U.S.C. § 431(17)) as it expressly
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advocates the defeat of President Carter in the 1980 general
election.

In that Messrs. Furgatch and Dominelli are represented by
the same counsel, the arguments presented in their respective
reply briefs are virtually identical. The reply briefs repeat
several of the arguments raised by the respondents in response to
the reason to believe finding in this matter, and which were

specifically addressed in the General Counsel's Briefs. See the

General Counsel's Briefs to Harvey Furgatch and J. David
Dominelli.

It is the position of the respondents that the instant ad
does not constitute an "independent expenditure."™ In support of
this view, the respondents argue that the ad is an issue awareness
communication which reflects personal opinion, and which focuses
on subjects other than the express advocacy of the election or
defeat of a candidate. According to the respondents, some of the
same issues discussed in the ad were widely debated during the
campaign, and the fact that the ad was placed during an election
year does not automatically transform it into an independent
expenditure,

Two additional arquments are raised. The first argument is
that the ad does not contain any words of "express advocacy."
Focusing on the ad's appeal "Don't Let Him Do It,"™ the

respondents insist that the demand simply encourages readers not
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to be passive and to react in whatever manner they think
appropriate. The respondents emphasize that only by implication
can the Commission interpret the appeal to be a message to defeat
Carter, and that this is contrary to the court's decision in FEC
V. CLITRIM, 616 F.2d 45 (24 Cir. 1980), which, according to the
respondents, is analagous and stands for the proposition that
"express advocacy cannot subsume advocacy by implication which
may encourage candidate election.®

The final argument presented is that a "[d] iscussion of
campaign issues, without more, does not meet the element of a
'clearly identified candidate.'™ While the respondents concede
that the ad refers to "Carter" and the "President of the United
States," and the "voting public"™ and "campaigning,™ they argue
that there is no express reference anywhere to the act of wvoting,
or to Carter as a candidate. Hence, the respondents conclude
that because the President is not specifically mentioned as a
candidate and because the words identifying the President are
used in conjunction with public issues as opposed to election
results, it must be concluded that the expenditures were not made
relative to a clearly identified candidate.

The respondents' argument that the instant ad does not
constitute an independent expenditure is without merit, in the

view of the General Counsel. As discussed in the General

Counsel's Briefs to the respondents, a communication
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need not contain the exact words (e.g., "defeat" or "vote for")

of advocacy noted by the Court in Buckley v. Valeo, 424 U.5. 44

n.52, to "expressly advocate"™ a particular result. The instant
ad's appeal, "Don't Let Him Do It," exemplifies such alternative
language. This appeal, combined with the ad's criticisms of the
President, and the language "[i]f he succeeds, the country will
be burdened with four more years of incoherencies, ineptness and
illusion,®™ clearly implores and directs the reader not to reelect
the President. That the ads were published less than one week
prior to the general election not only reinforces this view, but
undermines the respondents' assertion that the appeal calls for
innumerable responses,

The respondents' claim that the ad focuses on public issues
is equally unconvincing. To the contrary, the ad concentrates on
the reelection campaign as it refers to the President's "low
level campaigning” and "ineptness," the "electoral process,"™ the
"woting public," and the President's opponents. References
within the ad to any "public issues" are insignificant and serve
only to buttress the respondents' message that the President
should not be reelected.

Finally, the contention that the ad does not refer to a

"clearly identified candidate," as required by statute (2 U.5.C.

§ 431(17)), also fails. To meet this standard, a communication
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must state only the name of the candidate, contain a photograph
or drawing of the candidate, or be so drafted that the identity of
the candidate is otherwise apparent by unambiguous reference.
See 11 C.F.R. § 109.1(b)(3). The instant ad meets this standard
as it refers to "Carter™ and the "President of the United States.”
There is no requirement, as the respondents maintain, that the
communication also state that the person named, pictured, or
referred to, is a "candidate.”

In view of the foregoing, the General Counsel recommends
that the Commission find probable cause to believe that Harvey
Furgatch and J. David Dominelll violated 2 U.S.C. § 434(c) by
failing to report the independent expenditures they each made.
Furthermore, it is the General Counsel's recommendation that the
Commission find probable cause to believe that Harvey Furgatch
violated 2 U.S.C. § 441d by failing to state on the communication
which appeared in the Boston Glohe whether the communication

was authorized by any candidate or candidate's committee,

III. Discussion of Conciliation and Civil Penalties




IV. General Counsel's Recommendations

1. Find probable cause to believe that Harvey Furgatch violated

2 U.S.C. §§ 434(c) and 4414.

2. Find probable cause to believe that J. David Dominelli

violated 2 U.5.C. § 434(c).

- 3. Approve the attached conciliatij nd letter.

~ Date C
General Counsel

o

r

Attachments
1 - Letter (1)
2 - Conciliation Agreements (2)

) 14 9

1



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
)
Harvey Furgatch )
J. David Dominelli )

CERTIFICATION

I, Marjorie W. Bimons, Reoording Secretary for the Federal

Election Camission Executive Session on October 19, 1982, do

N hereby certify that the Camission decided by a vote of 5-0 to
o take the following actions in the above-captioned matter:
1. Find probable cause to believe that Harvey
Furgatch violated 2 U.5.C. §§434(c) and
4414.

2. Find probable cause to believe that J. David
Dominelli violated 2 U.S.C. §434(c).

3. Approve the conciliation agreements and letter
attached to the General Counsel's October 8,
1982, report.
Commissioners Aikens, Elliott, Harris, McGarry, and Reiche

voted affirmatively for the decision. Commissioner McDonald was

not present at the time of the vote.

J0-19-FL Hotruges B L it

arijorie W. Emmons
Secretary of the Camission

Date
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

October 21, 1982

H. Richard Mayberry

Suite 960

1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1438
Harvey Furgatch
J. David Dominelli

Dear Mr. Mayberry:

On October 19, 1982, the Commission determined that
there is probable cause to believe that your client, Harvey
Furgatch, violated 2 U.S.C. §§ 434(c) and 441d, and that
your client, J. David Dominelli, violated 2 U.S.C. § 434(c),
provisions of the Federal Election Campaign Act of 1971, as
amended ("the Act™), in connection with independent
expenditures they each made.

The Commission has a duty to attempt to correct such
violations for a period of thirty to ninety days by informal
methods of conference, conciliation and persuasion, and by
entering into a conciliation agreement. If we are unable to
reach an agreement with respect to each of your clients
during that period, the Commission may institute civil suit
in United States District Court and seek payment of a civil
penalty.

We enclose a conciliation agreement for each of your
clients that this office is prepared to recommend to the
Commission in settlement of this matter. If you agree with
the provisions of the enclozed agreements, please have your
clients sign and return them to the Commission within ten
days. I will then recommend that the Commission approve the
agreements, Checks for the civil penalty should be made
payable to the U.S. Treasurer.




“Letter to H. Richard Mayberry
Page 2

If you have any questions or suggestions for changes in
the enclosed conciliation agreements, please contact Maura
White at 202-523-4057.

Sincere

Chafles N. eele
General Counsel

r Enclosures
Conciliation Agreements (2)
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i LAW OFFICES

H. RICHARD MAYBERRY, JR.
BUITE #80
183 NEW HAMPEHIAE AVENUL N.W.
WASHINGTON, D.C. 20098 ﬂ%

December 14, 1982

—
Chairman Frank P. Reiche w0 -
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1438 -- Harvey Furagatch

Dear Chairman Reiche:

"

p This firm represents Harvey Furgatch in the above-
captioned matter. We have reviewed the General Counsel's

—_ October 21, 1982 Proposed Conciliation Agreement and dis-
cussed it with Scott Thomas, Esgquire and Ms. Maura White

' A of the General Counsel's staff on December B8, 1982.

9 Mr. Furgatch's position is that the communication

. at issue in MUR 1438 is not an independent expenditure,

but 1s instead protected speech under the First Amendment

— of the U.S., Constitution. Consequently, we cannot agree
to the proposed Conciliation or to any conciliation

T involving any type of an admissicn of a violation of 2

U.S.C. §§ 434(c) or 441 (d) since we believe none occurred.

Furthermore, Mr. Furgatch does not agree to imposition

- of any type of a civil penalty.

O For the reasons addressed in our briefs submitted
in the matter, we do urge the Commission to take no further
action and to dismiss this compliance action.
Sincerely,

V. lochard Wa, Af/n, /e

H. Richard Mayberry, Jr.

HRM : mm

cc: Mr. Harvey Furgatch
Charles Steele, Esq.
Scott Thomas, Esq.




LAW OFFICES

H. RICHARD MAYBERRY, JR.
BUITE B8O
1533 NEW HAMPEHIRE AVENUE, M.W.
WASHINGTON, D.C. 20038

AREA 202 @3X-9832

December 15, 1982

Chairman Frank P. Reiche
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1438 -- J. David Dominelli

Dear Chairman Reiche:

o In reference to the above captioned matter, we have

reviewed the October 21, 1982 General Counsel's Proposed
Conciliation Agreement, and have discussed it on December
6, 1982 with Scott Thomas, Esquire and Maura White of the
General Counsel's office.

3

As reflected in Mr. Dominelli's briefs, previously
submitted to the Commission, we believe that the communi-
cation at issue in MUR 1438 does not constitute an indepen-
dent expenditure. We further believe that the communica-
tion is protected under the First Amendment of the United
States Constitution. Coupled with the Commission's appar-
ent policy of requiring some type of admission to a viola-
; tion of law in the conciliation process, Mr. Dominelli is
unwilling to agree to conciliation along the lines proposed
in the General Counsel's Conciliation Agreement.

N 7

4

We, however, do not believe that it would be consis-
tent with the Commission's mandate to take no further
action in this matter, and accordingly request this com-
pliance action be dismissed.

Sincerely yours,

V. Woehaid Masbery o

H. Richard Mayberry, Jr.

HEM : mm

cc: Mr. J. David Dominelli
Fred Storm, Esq.
Cl. rles Steele, Esq.
{87 “tt Thomas, Esq.
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In the Matter of ) =
)
Harvey Furgatch ) MUR 1438 - " ara
J. David Dominelli ) HEEHTL% -"lvsm
SGL TS
General Counsel's Report —
I. Background FEB 81983

On October 19, 1982, the Commission determined that there is
probable cause to believe that Harvey Furgatch and J. David
Dominelli each violated 2 U.5.C. § 434(c) by failing to report
independent expenditures they made against President Carter in
connection with the 1980 general election. In addition, the
Commission determined that there is probable cause to believe that
Mr. Furgatch violated 2 U.S5.C. § 441d with respect to one of the
advertisements. Mr. Furgatch and Mr. Dominelli spent $25,008 and

$8,471, respectively, on the advertisements.
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From our discussions with the respondents' counsel, it does

not appear that conciliation is possible in this matter.
Litigation, therefore, will be necessary, as the respondents
strongly believe that they did not violate the Act. */

II. General Counsel's Recommendations

Authorize the Office of General Counsel to file a civil suit
for relief in United States District Court against:
| ¥ Harvey Furgatch; and,

2. J. David Dominelli

4 L , 87/
Date CharlYes N. Skée
General Counsel

Attachments

1 - letter re: Furgatch
2 = letter re: Dominelli

3 - letter to Mayberry

! Counsel has urged that his two clients be viewed separately

in the sense that Mr. Furgatch was the person who conceived the

idea and the content of the advertisement, while Mr. Dominelli

only copied the advertisement Mr. Furgatch had placed in the New

York Times. This is not a basis for concluding that either

ges ndent did not fail to report an independent expenditure, i
owever. Nor is it a basis for not proceeding to litigation

against both.




BEFORE THE FEDERAL ELECTION OCOMMISSION

In the matter of
MUR 1438

Harvey Furgatch
J. David Dominelli

CERTIFICATION

I, Lena L. Stafford, Recording Secretary for the Federal
Election Commission meeting on February 8, 1983, do hereby certify
that the Cammission decided in a vote of 5-1 to authorize the Office
of General Counsel to file a civil suit for relief in United States
District Court against respondents Harvey Furgatch and J. David
Domirelli.

Cormdssioners Aikens, Harris, McDonald, McocGarry, and Reiche
voted affirmatively. Commissioner Ellictt dissonted.

Attest:

2-§- 93 e S ﬁ%@é’u{
J':A:'I._::."_—_-_-- e "L: Iu]_r_j[ T}:—D tary
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 20463 :

February 16, 1983 |

H. Richard Mayberry, Esquire
Suite 960

1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1438

Dear Mr. Mayberry:

You were previously notified that on October 19, 1982,
the Federal Election Commission found probable cause to
believe that your client, Harvey Furgatch, violated 2 U.S.C.
§6§ 434 (c) and 4414, and that your client, J. David
Dominelli, violated 2 U.5.C. § 434(c), provisions of the
Federal Election Campaign Act of 1971, as amended, in
connection with the above captioned matter.

As a result of our inability to settle this matter
through conciliation within the allowable time period, the
Commission has authorized the institution of a civil action
for relief in United States District Court.

Should you have any guestions, or should you wish to
settle this matter prior to suit, please contact Lawrence M.
Noble at 523-4166 within one week of your receipt of this
letter.

Charles N. éteele
General Counsel
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WASHINGTON. D.C. 20008

aonsfigahll 2 AI0: 38

July 30, 1985

¢ AV &

John McGarry, Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

cUd

Lk

Re: Harvey Furgatch, MUR # 1438, Federal Election
Commission v. FPurgatch, No. B5-5524 (9th cCir.
January 31, 1985) (appeal docketed)

Dear Chairman McGarry:

On behalf of our client, we hereby waive the
confidentiality of the above-referenced matter. We further

request that all Commission documents be placed promptly on the
public record.

Please advise the undersigned
fulfilled within thirty (30)
letter,

if this request will not be
calendar days of the date of this
Thank you wvery much for your cooperation.

Sincerely,

/V ;c/mra/ Awr’y .

H. R:chard Mayberry, Jr.

HRM/reh
Enclosure
ce: Mr. Harvey Furgatch
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