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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

March 22, 1982

David D. Wild, Esquire

Dow, Lobres and Albertson
1225 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MURs 1418 and 1419

Dear Mr. Wild:

%

Enclosed i a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele 7
General Counsel 1

Associate General Counsel
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'FEDERAL ELECTION COMMISSION
WASHINCTON, DC. 20463

March 22, 1982
Mr. Ted Andromidas
711 South Vermont
Los Angeles, California 94122
RE:
Dear Mr. Andromidas:
Enclosed ig a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N, Steele
General Counsel
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Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

March 22, 1982

John F, Sturm, Esquire

National Broadcasting Company, Inc.
1825 K Street, N.W.

Washington, D.C. 20006

RE: MUR 1419
Dear Mr., Sturm:

Enclosed i§ a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.
Sincerely,

Charles N. Steele
General (Counsel

Enclosure




"FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 204863

March 22, 1982

Carl R. Ramey, Esquire
McKenna, Wilkinson and Kittner
1150 Seventeenth Street, N.W.
Washington, D.C. 20036

RE: MURs 1418 and 1419
Dear Mr. Ramey:
Enclosed is a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N, Steele
General nsel

M
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Gross
Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D€ 20463

March 22, 1982
John B. Emerson, Esquire
1888 Century Park East

Twenty-First Floor
Los Angeles, California 90067

RE: MURs 1418 and 1419

Dear Mr. Emerson:

Enclosed is a Statiment of Reascns of Commissioner Thomas E.

Harris concerning the above fefe:uncud matter.

Sincerely,

Charles N. Steele
General Counsel

Associate neral Counsel

Enclosure




FEDERAL ELECTION COMMISSION
WASHINGTON, D € 2046

March 22, 1982

Burton R, Cohn, Esquire
833 Wilshire Boulevard
Fifth Floor

Los Angeles, California

RE: MUR l418
Dear Mr. Cohn:
Enclosed i3 a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
General [ounsel

Associate General Counsel

Enclosure




FEDERAL ELECTION COMMISSION

WASHINCTON, DC. 20463

March 22, 1982

John J. Duffy, Esquire
Pierson, Ball and Dowd

1000 Ring Building

1200 Eighteenth Street, N.W.
washington, D.C. 20036

Dear Mr. Duffy:

Enclosed is a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele

Associate General Counsel

Enclosure




FEDERAL ELECTION COMMISSION
WASHINCTON, D C 2046)

March 22, 1982
Howard F. Jaeckel, Esquire

CBS, Inc.
51 West 52nd Street
New York, New York
RE: MUR 1419
Dear Mr. Jaeckel:
Enclosed i a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter,

Sincerely,

Charles H. Steele
Genegpﬁ:taunlel

YonZb (44
BY: EKenneth A. Gross;
Associate General Counsel

Enclosure
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FEDERAL ELECTION COMMISSION 3: 24
WASHINGTON. DC 20483 82 MAR 18 AS: 2

SfﬁiEHENT OF REASONS OF COMMISSIONER THOMAS E. HARRIS

IN MUR 1418/1419 BROWN FOR SENATE, et al.

I agree with the Commission's conclusien that
there was no viclation of the Act. BHowever, I think
that the Commission, in tacitly accepting the ratiocnale
of the General Counsel's report, is basing its action

on a legally errcneous ground. Worse, I think that the
Commission is exceeding its jurisdiction when it reviews
the content of the radic broadcasts.

The complaint asserts that various broadcasting
station owners made "expenditures" in vielation of the
Act by broadcasting programs in which a candidate for
fecderal office participated. However the statute provides
(§431(9) (B) (1)) : .

" = & 5 ”
"The term "expenditure” dces nct include -

any news story, commentarv, or editorial
distributed throuch the facilities of any
broadcasting station, newsparer, magazine, or
other periodical publication, unless such
facilities are cwned or contrclled by any
political party, political committee, or
candicdate; " ’

There is no claim here that any of the broadcasting
stations are owned or centrolled by any political party,
committee or candidate. To my mind, that is the end of
the matter, as far as this Commission is ccncerned.

In reviewing, or purporting to reviewing (for we do
not have transcripts), the content of the broadcasts the
Commission is doinc exactly what the Cencress forbade
it to do. Where a brcadcaster [as distinguished from,
~cr example, a sponsor) is charged with a viclation of the
FTECA by disbursements for broadeas+ting, this Commission
has no more authority <o review the consent of the broad-
cast than it would of a newspaper ecditerial. The Federal
Cormunications Commission does, under +he Communications




Page (2)

Act,have certain responsibilities for insuring equality
of treatment of candidates by broadcasters, but this
Commission does not.

y T o Yhoren T, HQW

DATE Thomas ¥, Harcis




-FEDERAL ELECTION COMMISSION
, WASHINGTON, D C. 20463

March 17, 1982

CER?
- ."_ 'i

Mr. Ted Andromidas
711 South Vermont
Los Angeles, California 94122

RE: MUR 1419

Dear Mr. Andromidas:

The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981, and determined that on
the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a violation of the Federal Election Campaign Act of
1971, as amended ("the Act") has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a

complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S5.C. § 437g(a) (8).

Should additional information come to your attention which

you believe establishes a violation of the Act, you may file a

complaint Eurauant to the requirements set forth in 2 U.S.C.
§ 437g(a) (1) and 11 C.F.R. § 111.4.

Sincerely,

Charles N. Steele




-FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

March 17, 1982

John F. Sturm, Esquire

National Broadcasting Company, Inc.
1825 K Street, N.W,

Washington, D.C. 20006

RE: MUR 1419
Dear Mr, Sturm:

On January 19, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain
sections of the Federal Election Campaign Act of 1971, as
amended.

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days.

Sincerely,

Charles N. Steele
General

ssociate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

March 17, 1982

John B. Emerson, Esquire

1888 Century Park East
Twenty-First Floor

Los Angeles, California 90067

RE: MUR 1418 and 1419
Dear Mr. Emerson:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your clients had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information

provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
:atte: will become a part of the public record within thirty

ays. :

Sincerely,

Charles N. Steele
General

net =
Associate General Counsel
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‘FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

March 17, 1982

Carl R. llntx. Esquire
McKenna, Wilkinson and Kittner

1150 Seventeenth Street, N.W.
Washington, D.C. 20036

RE: MUR 1418 and 1419
Dear Mr. Ramey:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a vioclation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
:lttlr will become a part of the public record within thirty

ays.

Sincerely,

Charles N. Steel
Counse

Kenneth A. Gros
Associate General Counsel




-FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

March 17, 1982

David D. wWild,

Dow, Lobres and Albertson
1225 Connecticut Avenue, N.W.
wWashington, D.C. 20036

RE: MUR 1418 and 1419
Dear Mr. wWild:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation of
any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty days.

Sincerely,

Charles N, Steele
General

st

Assoclate General Counsel

Eenneth A, Gross




FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

March 17, 1982

Howard F. Jaeckel, Esquire
ml Iﬂﬂ-

51 West 52nd Street

New York, New York

Dear Mr. Jaeckel:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Comnmission, on  March 10, 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

days.
Sincerely,

Charles N. Steele
General unsel

nneth A. Gros
Associate General Counsel
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MR 1418 and 1419

R Ml Tl Wil Mgl Wil i

CERTIFICATION

I, Lena L. Stafford, Recording Secretary for the Federal
Election Comission Executive Session on March 10, 1982, do hereby
certify that the Conmission decided by a vote of 6-0 to take the
following actions in MUR 1418 and 1419:

1. Merge MR 1419 with MR 1418.
2. Find No Reason to Believe that the Brown

for Senate Committee vicolated 2 U.S.C.
§441b.

Find No Reason to Believe that ABC
2

viclated 2 U.S.C. §44lb.

Find No Reason to Believe that McClatchy
violated 2 U.S.C. §441lb.

Find No Reason to Believe that Gannett
violated 2 U.S.C. §44lb.

Find No Reason to Believe that CBS
viclated 2 U.S.C. §44lb.

Find No Reascn to Believe that NBC
violated 2 U.S5.C. §5441b.

Commissioners Aikens, Elliott, Harris, McDonald, McGarry, and
Reiche voted affirmatively.

Attest:

F-fad- FA Czﬁﬁ.zcia%«zﬂ.@
Date Recording Secretary




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 204563

CHARLES N. STEELE, GENERAL COUNSEL
MARJORIE W. EMMONS/JODY U.mtga
MARCH 2, 1982

OBJECTION - MURs 1418 and 1419

First General Counsel's Report dated
2-26~82; Received in OCS, 2-26-82, 11:34

The above-named document was circulated to the Commission on
February 26, 1982 at 2:00.

Comissioner Harris submitted an objection at 2:39, March 2,
1982,

This matter will be placed on the agenda for the Executive
Session of Tuesday, March 9, 1982,




February 26, 1982

MEMORANDUM TO: Marjorie W. Emmons
FROM: Phyllis A. Kayson
SUBJECT: MURs 1418 & 1419

Pleame have tha attached FPirst General Counsel's

" Report distributed to the Commission on a 48 hour tally
—-— basis. Thank you.
pl
. Attachment
-
s cec: Taylor
r

1
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CFFICE 0F 7.

FEDERAL ELECTION COMMISSION COMMISS ol v

1325 K Btreet, N.W. i
Washington, D.C. 20463

B2FEB26 all: 34

FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTAL MUR # 1418 & 1419

BY OGC TO THE COMMISSION: 26 fa DATE COMPLAINT RECEIVED
BY OGC 81 1 1
DATE OF ICATI

RESPONDENTS 12/29/81, 1/4/82 and

R
William E. Taylor

COMPLAINANT'S MAME: Theodore A, Bruinsma (1418)
Wertz for Senate (1419)

RESPONDENT'S MNAME: Brown for U.S. Senate Committee
McClatchy Broadcasting Corp.
Gannett Company
Columbia Broadcasting Systems
National Broadcasting Company
Gannett Broadcasting Company

RELEVANT STATUTES: 2 U.5.C. § 441b
2 U.5.C. § 432(a) (1)

INTERNAL REPORTS CHECKED: Brown for U.S5. Senate Committee
FEDERAL AGENCIES CHECKED: None

SUMMARY OF ALLEGATIONS
By correspondence dated December 15, 1981 and December 17,
1981, the Commission received two separate complaints from
Theodore A, Bruinsma (Bruinsma) and the Wertz for Senate Committee
(Wertz), respectively (see attachments I and II). 1/ Both

complaints allege that:

1/ By letter dated January 18, 1982, Mr. Bruinsma asked to
withdraw his complaint.




Governor Brown is a candidate for federal office, namely,
the United States Senate;
he has appeared on various radio talk show programs for
the purpose of promoting his candidacy for this office;
he did not pay to appear on these programs and the free
air time given Governor Brown is the receipt of something
of value;
the radio stations that gave this free time are
corporations. Thus, Governor Brown received something of
value from corporations; and
5) the free air time was given for the purpose of
influencing a federal election.
Mr. Bruinsma's complaint alleges that the corporations making the
corporate contributions are American Broadcasting Company (ABC),
McClatchy Broacasting Corp. (McClatchy), and Gannett Company, Inc.
(Gannett). The Wertz complaint alleges that the corporations
making the corporate contributions are ABC, McClatchy, and the
National Broadcasting Company (NBC). Subsequent to this Office
notifying NBC of the fact that a complaint had been filed alleging
it violated certain provisions of the Federal Election Campaign
Act, Wertz amended its complaint substituting the Columbia

Broadcasting System for NBC. 2/

2/ CBS responded that although the radio station in question was
affiliated with CBS, it did not own the station. This station
is, however, owned by a subsidiary of Gannett.
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According to the Statement of Organization on file with the
Commission, the Brown for Senate Committee ("the Committee”) was
organized on March 31, 1981, for the express purpose of electing
Governor Brown to the United States Senate (attachment III). To
date, this committee has raised over one million dollars for this
purpose (attachment IV). Governor Brown did not file his Statement
of Candidacy, pursuant to Commission regulation 10l.1(a) (see
11 C.F.R. § 101.1(a)), until January 11, 1982. (Attachment V). He

did file this statement, however, within the 30 day prescribed

period, after receiving Commission notification pursuant to
regulation 100.3(a) (3) (see 11 C.F.R. § 100.3(a) (3).

The respondents have been given an opportunity to respond to
the complainants' allegations and have done so. Neither Governor
Brown nor any corporate respondent denies that Governor Brown did,
in fact, appear on the various radio programs in question,
Moreover, they all admit that Governor Brown appeared either as a
talk show host or as the talk show host's guest.

FACTUAL AND LEGAL ANALYSIS

The facts presented in these matters present a factual
situation that substantially parallel the facts presented in
Mr. Ken Heckler's advisory opinion request dated September 12,
1977. See Commission Advisory Opinion ("AO") 1977-42 issued
May 12, 1978. 1In this request, Mr. Heckler stated that he hosted
two interview programs aired on two different radio stations in

West Virginia. One program was broadcast weekly and lasted one




-l

hour; it featured representatives of Federal, State, local

government agencies, and private industry discussing housing

issues. The other program was aired for an hour five days a week
and was "an interview and talk show program dealing with a
different issue every day®™. Both programs took phone calls from
the listening audience. Mr. Heckler further stated that at that
time he was (in the 1978 election) a candidate to the House of
Representatives from the Fourth Congressional District of West
Virginia. Moreover, on July 5, 1977, he filed as a candidate with
the Commission and filed a statement designating a principal
campaign committee. He did not file, however, as a candidate with
the West Virginia Secretary of State until January 11, 1978. The
radio programs began in mid-August, 1977, and ended in October,
well before the 1978 election. The Commission determined that
under the circumstances these facts present that Mr. Heckler's
appearances on these radio programs did not constitute an in-kind
contribution from either the radio station's corporate owners or
the program sponsors. This opinion was conditioned, however, "on
(i) the absence of any communication expressly advocating the
nomination or election of the candidate involved or the defeat of
any other candidate, and (ii) the avoidance of any solicitation,
making or acceptance of campaign contributions for the candidate in
connection with the activity".

In the matter at hand, Governor Brown appeared on radio shows
featuring a talk show format, subseguent to his principal campaign
committee registering with the Commission pursuant to 2 U.S5.C.

§ 433(a). Similarly, Governor Brown's appearances have come prior




v

to his filing as a candidate with the appropriate state official;
this is due solely to the fact that he has not filed, as yet, a

Declaration of Candidacy, pursuant to California Election Code

Section 6401. 1In addition, as with Mr. Heckler, all of the
Governor's appearances took place well before the respective
elections. 3/ Unlike Mr. Heckler, Governor Brown did not file with
the Commission a Statement of Candidacy (Form 2) designating his
principal campaign committee until after the radio programs in
guestion had been aired. It is our opinion that this fact is not
gignificant enough to distinguish the situation presented in this
matter from the facts presented in the Heckler opinion.

Given the similarities between the facts currently before the
Commission and those presented in the Heckler Advisory Opinion,
there remains but two guestions to answer. These questions are:

(i) Did any radio program contain any communication expressly

advocating Governor Brown's nomination or election to
federal office or the defeat of any other candidate?

(ii) pPid any radio program contain any communication urging

the listener to contribute to Governor Brown's campaign?
(See AD 1977-42).
A careful review of the complaints discloses no evidence
indicating any communication urging the listener to vote for

Governor Brown or against anyone else for the United States

3/ The California primary is to be held on June 8, 1982.




Senate or any statements soliciting contributions for Governor

Brown.

Moreover, this Office has received substantial evidence

that none of these programs contained any statements advocating

election or defeat or a solicitation for contributions (see

attachment VI).

Considering the absence of any such statements,

this Office recommends that the Commission find that Governor

Brown's appearances on the various radio programs in question do

not constitute the committee's receipt of a corporate contribution

or the making of a corporate contribution by the corporate owners

of the radio stations in question. See also AD 1981-37.

RECOMMENDATIONS

Merge MUR 1419 with MUR 1418.

Find no reason to
vicolated 2 U.S5.C.

Find no reason to

Find no reason to
§ 441b.

Find no reason to
§ 441b.

Find no reason to

Find no reason to

A

Date /

Attachments

1.
2.
3.
4.
S

believe
§ 441b.

believe
believe

believe

believe

believe

Bruinsma complaint
Wertz complaint and amendment
Statement of Organization
Receipts and Expenditures

Form 2
Affidavits
Letters

that the Brown for Senate Committee

that ABC violated 2 U.5.C. § 441b.

that McClatchy violated 2 U.S.C.
that Gannett violated 2 U.S5.C.

that CBS violated 2 U.S5.C. § 441b.
that NBC vioclated 2 U.5.C. § 441b.
Charles N. Steele N

General Coynsel : '/
P,

Kf fiﬁidf
Kenneth A, Grﬂss

Associate General Caunsel




FEDERAL ELECTION COMMISSION
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THEODORE A. (TED) BRUINSMA,

=
H

Alleges Violations By AMENDED COMPLAINT OF VIOLATION

OF FEDERAL ELECTION CAMPAIGN ACT

(=]
b

lnHERICHN BROADCASTING SYSTEM,
a corporation, McCLATCHY
BROADCASTING CORP., GANNETT
COMPANY, INC. and EDMUND G.
BROWN, JR.

(o
L

SECTION 2 U.5.C. 441(b)
Pursuant to 2 U.S.C. 437(qg) (a)

(S =
;o

)
)
)
)
)
)
)
)
)
)

[
o

1?“ I, THEODORE A. (TED) BRUINSMA, do allege that the

18 || provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

19 | have been and are continuously being violated by the American

20 || Broadcasting Company, Gannett Company, Inc., McClatchy Broadcasting
21| Corp. and Edmund G. Brown, Jr., Governor of the State of California.
22 A. 2 U.5.C. 441(b) (a) states in part that:

23 "it is unlawful . . . for any corporation to make a

24 contribution in connection with any election at which

a5 + + « 2 Senator . . . (is) voted for, or in connection

26 with any primary election . . . for the foregoing

27 office(s) . . . or for any candidate or other person

28 to accept or receive any contribution prohibited by




@ i
this Section . . . ." (Emphasis added)
B. 2 U.8.C. 441 (b)(b)2 defines contribution to
include:

"any gift of money or services in connection with any

. election . . . ."

C. The American Broadcasting System, Gannett Company,
Inc. and the McClatchy Broadcasting Corp. are corporations
organized under the law of one or more of the United States and
as such are specifically prohibited from making any gift of

services in connection with a Federal election. Each of these

12 || corporations on one or more occasions, as delineated below, made

13| a gift of radio time to Edmund G. Brown, Jr. for the major

121

14 | purpose of influencing the primary and general election for the
15|| U.S. Senator from California in 1982.

16

17 D. It is a well known fact of political life, recog-
18 nized by the Commission, that the major purpose of campaigning

19!| is to improve name recognition, and in the words of Commissioner

e
<
<

c
o
@®

20 Staebler, in his dissent to Advisory Opinion AQO 1977-42:

21 "the funding of appearances by a candidate, during a

22 campaign, on programs which directly appeal to citi-
23 zens concerned with issues involved in the on-going
24 campaign is, I believe, inescapably a contribution
25 to that candidate."

26

27 E. The contributions of which I complain, are

28 clearly distinguishable from the fact pattern of AO 1977-42.




& . ®

In that case, the candidate was one of many representatives of

Federal, State and local governments who hosted the "call in"

show. Edmund G. Brown alcne, has been given the free radio
time as described below. No other candidate or elected official

has been the beneficiary of this largesse.

F. The refusal of Edmund G. Brown to recognize The

Brown For U.S. Senate Committee, to avoid compliance with FCC

w e =~ o U A W N e

and FEC compliance does not relieve him of the burden of com-

-
L=

pliance with 2 U.S.C. 441(b). It is unlawful for any person

[
[

to accept a gift in connection with a campaign.

—
5]

G. The pattern of appearances by Edmund G. Brown is

s
= W

clearly related to the up coming election. It began in August

of 1981 after the filing of the first report of The Brown For

|
L=

U.S. Senate Committee. Every news story of his appearances

—
=l

relates it directly to his campaign. We guote from a typical

news story which appeared in the San Diego Union of November

[ ——
w oo

1, 1981:

*The net result has been hours cof exposure to

3

potentially millions of listeners, something that

[a*]
—

would have cost a campaign hundreds of thousands of

&8 N

dollars - if anything like it could be purchased.

L3
.

'It's brilliant,' was the judgment of Stuart

]

Spencer, one of California's most experienced cam-

]
o

paign managers and one of the men who made great use

of the communications skills df another man to win a

8 N

statewide office when he managed Ronald Regan's 1966
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gubernatorial ‘campaign.

'I wish I had thought of it,' admitted Bill
Roberts, another veteran GOP campaign director wheo
was Spencer's partner in the liﬁﬂi when they helped

. revolutionize campaigns here and across the nation.

Both of these Republican political strategists
said the talk-show format was a perfect opportunity
for Brown to improve his political image, giving him
a chance to demonstrate his command of the issues and
his openness. The live call-in format gives the appear-
ance of vulnerability, which creates an image of pol-

itical courage, the two said in separate interviews."

H. Contributions of those corporations were made
as follows:

a) The American Broadcasting Company, made the
following contributions of radio time to Edmund G. Brown, Jr.
on EABC, Los Angeles:

1. August 24, 1981, 4 hours (Michael Jackson)

2. November 13, 1981, 3 hours (Sports Talk)

The guoted rate for the radio time contributed
is $400.00 for five (5) minutes. The estimated value of the
contribution is $33,600.00.

b) The American Broadcasting Company made the
following contribution of radio time to Edmund G. Brown, Jr. on
KGO, San Francisco:

l, October 19, 1981, 3 hours (Jim Eason Show)

The guoted rate for the radio time contributed




® e

is $1,100.00 per munite. The estimated value of contribution

is $198,000.00.
c) GANNETT COMPANY, INC. made a contribution of
radio time to Edmund G. Brown, Jr. on KSDO, San Diego:
1. October 28, 1981, 3 hours (Midday Show)
The quoted rate for the radio time contributed
is $65.00 per minute. The estimated value of contribution is

$17,550.00.

w e - " " B W N e

d) McClatchy Broadcasting Corp. made the following

e
L= ]

contribution of radioc time to Edmund G. Brown, Jr. on KFBEK,

T—
(==

Sacramento:

l. September 22, 1981, 2% hours

—
[ ]

2. October 30, 1981, 2k hours

=
& W

The guoted rate for the radioc time contributed

is $40.00 per minute. The estimated value of the contribution

_—
o n

is $12,000.00.

—
e |

e) McClatchy Broadcasting Corp. made the following

contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modestd

=
w oo

1. September 23, 1981, 3 hours

3

The quoted rate for the radio time contributed

is §13.00 per minute. The estimated value of the contribution

P2
=

is §2,340.00.

n
o N

f) McClatchy Broadcasting Corp. made the follow-

[a ]
F

ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,

"
w

Fresno:

]
oh

l. GSeptember 21, 1981, 3 hours

The quoted rate for the radio time contributed

& 3

is $20.00 per minute. The estimated value of the contribution
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is $3,600.00.
I. The facts of these appearances were obtained from
news stories which appeared in the local press. The advertising

rates which are quoted were obtained by members of my staff in

telephone inguiries to the indicated stations.

J. The Commission has always held corporations to a

higher standard with respect to contributions in connection

with a campaign for Federal office. On the basis of news stories
which appeared, one of which is quoted above, every official of
the donating corporations must have known that the appearances

had a direct relation to the campaign.

K. The relationship to the campaign was equally well
known to the Brown staff which solicited and continues to solicit
appearances. Edmund G. Brown's knowing acceptance of these

contributions is unlawful.

L. I respectfully request that the Federal Election
Commission proceed with an enforcement action pursuant to

2 U.5.C. 437(a) to prevent further viclations.

M. I authorize you to communicate directly with
Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and
Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

California, 90017, in all matters connected with the Complaint.

o A T AN
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I di:l-:- under penalty of perjury that the -hﬁv-

statements are true.

STATE OF CALIFORNIA

COUNTY OF MM‘V’ .
rﬂ‘
DMM:!G:& me, the undersigned,

a Notary Public in and for said State, personally appeared

o O =~ " " W N e

[ ]
- D

THEODORE A. (TED) BRUINSMA, known to me to be the person whose

=i
w M

name is subscribed to the within instrument and acknowledged that

=
=

he executed the same.

—
L8]

WITNESS my hand and official seal.

A=W MMW

OFFIZIAL SEAL Notary Public
: CIATA I8 KNUDSON |
4 ROTARY FULLTC - CALIFORNIA
) SAM LUIS 03)5P0 COUNTY
My te=, exzines JUL 12, 1983
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WERTZ FOR SENATE  éc# 5%¢a

711 South Vermont, Suite 207

Loa Angeles, Caliornia 90005
(219) 385-2912
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Federal Election Commission December 15, 198
1325 K 5t., N.W. .
Washington, D.C. 20005

L]
-

Attn: Charles Steele
General Counsel

82

Re: Complaint against Jerry Brown
Brown for Senate Committee
and Various Broadcast Corporations

Gentlemen:

This is a complaint under the provisions of 2 U.S.C. 437 G (A) (1)
against Jerry Brown, a candidate for the U.S. Senate in California,
Capitol Building, Sacramento, CA 95814: the Brown for Senate Committee,
Jerry Brown's campaign committee, 1125 W. 6th Street, third floor,

Los Angeles, CA 90017: and the following radio stations and broad-
casting corporations:

American Broadcasting Companye.
277 Golden Gate Avenue
San Francisco, CA 94102

National Broadcasting Co., Inc.
3000 W. Alameda Avenue
Burbank, CA 91523

McClatchy Broadcasting Corperation
Box 15779

2lst and Q Street

Sacramento, CA 95813

The complainant is the Wertz for Senate Campaign Committee,
711 S. Vermont Avenue, Suite 207, Los Angeles, CA 90005, the designated
campaign committee of Will Wertz, Democratic candidate for U.S. Senate
in California. Martin Simon is the Treasurer of this committee and
brings the complaint on its behalf.

Complainant believes that Mr. Brown, the campaign committee and
the broadcasting corporations listed above have committed violations
of 2 U.5.C. 441 '(A) et seq. by the making and acceptance of corporate
contributions to the Brown senatorial campaign. The facts known to
the complainant concerning these activities are as follows.
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Since approximately October, 1981, Jerry Brown and the Brown
for Senate Committee have sought to have Jerry Brown appear as the
host of various radio talk shows in California. Upon information and
belief such appearances are exclusively designed to promote Jerry
Brown's senatorial campaign by providing him a public forum in which
to explain his controversial views and actions as Governor and overcome
the negative popular perception of such actions. Upon information
and belief, Jerry Brown will not appear on the various talk shows as
a2 guest -- he will only appear if the particular show offers him a
guest host spot in which he can control the format of the program.

This complainant believes that Jerry Brown has appeared under
these conditions on the following programs for the times indicated:

hours, Michael Jackson show, KABC radio, Los Angeles (ABC)
hours, Jim Eason show, KGO radio, San Francisco (ABC)
hours, Midday show, KSDO, San Diego (CBS)

hours, KFBK radio, Sacramento, McClatchy Broadcasting
hours, KBEE, Modesto, McClatchy Broadcasting

hours, KMF, Fresno, McClatchy Broadcasting

This complainant is aware that Kevin Keeshan of KNTB radio in
Bakersfield, California was approached by representatives of Governor
Brown for an appearance on his talk show. The representatives insisted
that Brown be a host -- a guest spot was offered by the talk show host.
Brown's representatives stated, upon information and belief, that his
appearance was conditioned on hosting the program and that he would
not appear as a guest.

Upon information and belief, these appearances have all occurred
following the formation of the Brown for Senate Committee and no such
appearances preceded the formation of that committee.

This complainant believes that the circumstances of these appear-
ances are clearly distinguishable from the situation the Commission
anticipated in Advisory Opinion 1977-42. Brown and/or the Brown for
Senate Committee have not paid for the broadcast time and Brown has
received no continuing reimbursement for the appearances. The broad-
cast time, upon information and belief, has been allotted with the
clear understanding that it promotes Brown's senatorial campaign,
although the programs may not contain express advocacy or solicitation.
No other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities.

We urge the Commission's prompt attention to this complaint and
will be happy to assist the Commission in any fashion in its

investigation. )
ﬂJﬁLt:Lr~514mJ}f\-

Martin Simon

Treasurer, Wertz for Senate
711 S. Vermont Ave. #207
Los Angeles, CA 90005
(213) 383-2912
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NOTARIAL A

COUNTY OF LOS ANGELES )
BS:
STATE OF CALIFORNIA )

?l.rﬁ Lo E’iﬂiﬂ,ﬂ’f 7~ ., a notary public in the County

of Los Angeles, State of California, acknowledges that on December
15, 1981, before me appeared Martin Simon and that he signed the
above referenced complaint in my presence and swore that. the
allegations contained therein were true to the best of his knowledge

and as to those matters alleged upon information and belief he swore
that he believed them to be true.

 OFFICIAL SEAL
D, ROSARIND RODRIGUEZ |
Eis 1 NDIRRY PUBLIC - CALIFORNIA |
LOS ANGELES COUNTY '
My comm. mpares MAY 6 1284 §




711 Seuth Vermont, Sule 207  Los Angeles, Calilomis 0008 (213) 3832912
1524 Horsegn Streer San Franciscs, Callfornia 94122 (415) 881.7683

Federal Election Commission
1325 K St., NW
Washinton, D.C. 20005

0w G2HVr .

Att: Charles Steele
General Counsel

s

Re: Amendment to compaint againat
Jerry Brown, et al.

Gentlemen:

As per my conversation with Mr. Bill Taylor of the
General Counsel's office please amend the complaint we filed
on December 15th to read:

1»3 hours, KMF Fresno, McClatchy Broadcasting should read as

follows:
3 hours, KMJ Fresno, McClatchy Broadcasting

2) National Broadcasting Co., Inc, 3000 W. Al g
should read: . ameda Ave., Burbank Ca, 91523

Columbia Broadcasting Co., Inc
6121 W. Sunset Blvd.
.L«s Angeles, Ca. 90028

3180 University Ave.
San Diego, Ca. 92104

Thank you for you consideration.

Sincerely,

Ted Andromidas
Southern California Chairman
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AFFIDAVIT OF BARBARA ANN O'CONNER

STATE OF CALIFORNIA
COUNTY OF SACRAMENTO ) -
BARBARA ANN O'CONNER, being duly sworn, here declares:
b 17 I hold a Ph.D. in communications. For the past
several months I have served, on a volunteer basis;, as the
coordinator for appearances by California Governor Edmund G.
Brown, Jr. on several radio talk shows, 1In this capacity, I
accompanied the Governor to each of those radio talk shows
identified in FEC Case Nos. MUR 1418 and MUR 1419 on which the

Governor appeared. I was present with the Governor throughout

each such talk show.

2. Those radio talk shows identified in FEC basn Nos.

MUR 1418 and MUR 1419 on which Governor Brown appeared contained
no communication advocating his nomination or election to any
office, or the defeat of any other candidate, and contained no
solicitation, making, or acceptance of campaign contributions.

i. Governor Brown is not an announced candidate for
the United States Senate, or any other federal office. Governor
Brown has not filed as a candidate for any federal office with
the California Secretary of State.

4, I have personal knowledge of the foregoing and if

called as a witness I could and would competently testify thereto

under oath,
i
M
i




1 declare that the foregoing is true and correct, and
that this Affidavit was executed this ("™ day of January, 1982,
at Sacramento, California.

RA

SUBSCRIBED AND SWORN TO BEFORE ME

this =7 day of eavery 1982

ARY PUBLIC in and for said
County and State

OFNCIaL SLaL
72 ROSE ANN STARK
I"_::_ 4y f:.: HOTARY PUPLIC = CALIFOANIA
JI.I:}; COLNTY OF SACRAMEMTD
| \:‘“—"‘/I My Commlbucon [apires dpell 10, 1703




Page one (1) January 26, 1982

St;ieﬂant of Ms. Nelkane Benton, Director of Community Relations, KABC
Radio

I, Nelkane Benton, being duly sworm, hlflh{ state that I am Director
of Community Relations at KABC Radio, Los Angeles, California.

I have reviewed the programs that aired on KABC on August 24, 1981
between the hours of 9:00 AM and 1:00 PM, on November 13, 1981 between the
hours of 4:00 PM and 7:00 PM, and on December 7, 1981 between the hours
of 4:00 PM and 7:00 PM, which were guest-hosted by Governor Edmund Brown.
The subjects discussed by Governor Brown, his guests, and listeners who
called the station were issues of general interest to the citizens of
California. In particular, no comments were made advocating the nomination
or election of Governor Brown for United States Senate or advocating the
defeat of any candidate for U.S. Senate.* In addition Govermor Brown
made no statements that could be construed as a solicitation of funds
for his candidacy.

The guest-host appearance by Governor Brown was initiated by KABC
dio. t is the practice of the station, from time to time, to invite

prominent civic and political leaders to host talk programs. The Governor's
sappearance was consistent with the format of the station which consists

ug a continuum of talk show programs and news reports. Governor Brown
Ceppeared as guest-host on a talk program in place of the regularly aired
‘T:aEk program on November 11, 1981 and December 7, 198l1. Governor Brown

was paid for his appearances on KABC Radio in accordance with the minimum
—rates of the American Federation of Television and Radio Artists.
e The station does not maintain transcripts of its talk programs and,
~accordingly has no transcript of the programs on which Governor Brown
appeared. The station, however, keeps a metro tech tape, which is a slow
-speed, low quality recording of its programming, twenty-four hours a day.

c

I

*Although no such comments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. These lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.
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Page two (2) January 26, 1982

As Governor of the State of California, Edmund Brown has been a
frequent and louﬂ:‘lfur guest on KABC. Mht 1981, Governor Brown
was heard as a p =in guest on the Carole gWay program on March
9, 1981 between 8:37 PM and 8:55 PM, on August 7, 1981 between 7:12
and 7:17 PM, and on August 20, 1981 between 9:07 PM and 9:26 PM, and
as a =in t on the Michael Jackson show on May 7, 1981 between

92:06 and 9:21 AM. He was an in studio st of the Carole Hemingwa
ﬂ'u:w on July 16, 1981 between 8:05 PM and Tﬂo PM. §

The station considers the up{ortmity to have had Gﬁmr Brownm
guest-host a prufu on KABC Radio to have been a valuable program
service to its listeners.

Sworn to before me
this ek daz of
...01982

L]
I !

JOANNE K. UDELL

ARY PUBLIC - CALIFORMIA
i LOS ANGELES COUNTY

My Commission Expires Wov. 1, 1982
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Appendix A

Governor Edmund G. (Jerry) Brown Jr., Iittiﬂ! in for Michael Jackson on
8/24/8l--at approximately 11:16 A.M.--the following caller: "You're

doing a !rllt job. I may not vote for you for the Senate, but 1'd like to
see you do this regularly." Governmor Brown: (over caller's laugh) "Hey,

uh, you'd better keep an open mind, here. All righc?"

Governor Edmund G. (Jurr{} Brown Jr., sitting in for Michael Jackson on
8/24/81. At approximately 11:45 A.M.--the following: Governmor Brown:
{rnintrnducingh dersheriff Sherm Block after the break) "We're on with
Undersheriff Sherm Block of L.A. County. By the way, are you an announ-
you're not an announced candidate, yet, 1 take it at this point."

Block: "I am not an announced candidate." Brown: "I tell ya, it

secret at this point but one known to most of the citizens of the County."
Block: '"Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that."

1™ Governor Edmund G. (Jerry) Brown Jr., on 12/7/81. At approximately

w 6:08 P.M. The following: Caller: '"Governor, you're doing an outstanding
job." Governor Brown: "Is that as governor or is that on this talk show?"

o Caller: (talking over Governor's words) "...Put in for talk show host

instead of senator." Governor Brown: "All right." Caller: 'My question
< is on reapportionment..."




Stl'tmnt of Ms. Jnn*t- Boudreau, Assistant aqum Director,
KGO Radio.

I, Jeannette Boudreau, being duly swvorn, hereby state that I am
Assistant Program Director at KGO Radioc San Francisco, Califeornia.

I have reviewed the programs that aired on KGO on Octobar 19, 1981,
between the hours of lpm and 4pm, and on December 18, 1981, between
the hours of 7pm and 1l0pm, which were guest hosted by Governor Edmund
Brown. The subjects discussed by Gov. Brown, his guests, and listeners
who called the statien, were issues of general interest to the citizens
of California. In Particular, no comments were made advocating the
nomination or election of Gov. Brown for U.S. Senate or advocating the
defeat of any candidate for U.S. Senate.®* In addition, Gov. Brown made
no statements that could be construed as a solicitation of funds for
his candidacy.

The guest host appearances by Gov. Brown were initiated by KGO Radio.
It is the practice or the station, from time to time, to invite prominent
civic and political leaders to host talk programs in liew of regular
scheduled hosts. The governor's appearance was consistent with the
« Zormat of the station which consists of a continuum of talk show programs
. and news reports. Gov. Brown appeared as a subsitute host for Jim Eason
on October 19, 1981 and for Ronn Owens on December 18, 198l. Gov. Brown
cv was paid for his appearances on KGO Radio with accordance with the minimum

rates of the American Federation of Radio and Television Artists.
-

The station does not maintiih transcripts of its talk programs, and

_-—

accordingly, has no transcript of the programs on which Gov. Brown
»~ appeared. The station, however, keeps a metro tech tape which is a slow
c‘:pued, low-gquality recording of it's programming, 24 hours a day.
. As Governor of the State of California, Edmund Brown has been a frequent
and sought after guest on KGO. During 1981, Gov. Brown was heard as a
— phone-in guest on August 6 at 7pm, May 7 at 7pm, July 9 at lpm and as
_.an in studio guest on July 8, 1981 at 7pm.
uhThﬂ station considers the cpportunity to have had the Govenor of the
State guest host a program on KGO radio a valuable program service to
it's listeners.

* Although no such comments were made during the course of these programs,
incidental references to the U.S. Sentatorial campagin were made. These
lasted a matter of seconds. The nature of these comments is set forth
and attached hereto as Appendix B

AEKNOWLEDGMENT - GENERAL
/-_\l /7/ <7 / STATE CF CALIFORKIA }
. 55
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On the show of October 19, 198l at approx. l:40pm, a caller to the
program asked Gov. Borwn what his position on the abortion issue would

be if he were to become a U.S. Senator. Gov. Brown outlined his position
on abortion.

On the show of October 19th during the second hour of the broadcast

a caller asked Gov. Brown as a potential candidate for the Senate what
his views would be on space exploration. Gov. Brown outlined

hsi view on this subject.

Of December 18, 1981 at approximately 7:40pm, a caller questioned whether
Gov. Brown should be allowed air time on KGO Radio, since he was obviously
running for the Senate. Gov. Brown responded that he was making himself
accessible in this capacity as Govenor of California to those who elected
him an to whom he was accountable for his performance in office. Gov. Brown
stated that he was not a candidate in the eyes of the law.




!I?IT OF JOHN -‘MAINELLI .

1, the undersigned, John Mainelli, under ocath, depose and say that:

1. I am the Mews Director at radio broadcast station KSDO, San

Diego, California.
2, During the Fall of 1981, I heard Edmund G. Brown, Jr., the

Governor of California, appearing on a call-in program on another radio
station. During that call-in program, Governor Brown indicated that he
would like to appear on other such programs throughout the state. Be-
lieving that Governor Brown's appearance would appeal to our audience
and would be in the public interest, I contacted the Governor's staff
on behalf of KSDO and extended to the Governor an invitation to appear

on the KSDO Midday Show with Laurence Gross ("Midday Show").

3. The Midday Show is one of a number of talk shows that are
broadcast by KSDO. It is presented Monday through Friday, from 95:00 a.m.
to noon. The Midday Show has a set format. Laurence Gross, the host,
appears with a guest, and he and the guest receive telephone calls from
listeners. Discussions are sometimes directed towards a single topic
area in which the guest has a particular expertise; but at other times,
the subject area is not limited, and the guest responds to a wide range
of questions from the station's audience. Governor Brown appeared on the
Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;
on October 28, 1981 from 9:00 a.m. to ncony and on December 21, 1981
from 9:00 a.m. to noon. On each cccasion, Governor Brown appeared as a
guest with Laurence Gross, the regular host.

4. Public officials freguently appear on the Midday Show. Some
of the public figures who have appreared recently are listed in the

attached Apprendix A.




. Governor Brown was asked to appear on the Midday Show because

he was the Governor of California and, therefore, his appearance wvas
likely to be attractive to our audience and would serve the public
interest by providing residents of the San Diego area with an opportunity
to qu-ltlén him about state policies.

6. To the best of my knowledge, Governor Brown was not at the
time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during
his appearances on the Midday Show, Governor Brown did not solicit con-

tributions on behalf of any candidate for federal office nor advocate

the election or defeat of any candidate for federal office.

N

JOHN MAINELLI

Subscribed and sworn to before me this . - . day of

(M/u ﬂ

Notary Public

January, 1982.

OFFICIAL 1AL
CAM HEXNNEN
) WOTARY PUILE CALIPORMIA
PHMNCIPAL OFFICE 1M
SaAN DIFOO COUNTY
Hq- l:m-h- Expires Auguer 11, 1903
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

91y 1 il
RETURN RECEIP

David D. wWil4d, ire

Dow, Lobres and Albertson
1225 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 1418 and 1419
Dear Mr. Wild:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on « 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation of
any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty days.

Sincerely,

Charles N, Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGCTON, DC. 20463

Esquire
McKenna, Wilkinson and Kittner
1150 Seventeenth Btreet, N.W.
Washington, D.C. 20036

RE: MUR 1418 and 1419
Dear Mr. Ramey:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a laint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on : 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days.

Sincerely,

Charles HN. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

John J. Duffy, Esquire
Plierson, Ball and Dowd

1000 Ring Building

1200 Eighteenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Duffy:

On December 29, 1981, the Commission notified you of a
complaint alleging that your clients had violated certain
sections of the Federal Election Campaign Act of 1971, as
amended.

The Commission, on , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

days.
Sincerely,

Charles N. Steele
General Counsel

Eenneth A. Gross
Associate General Counsel
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-FEDERAL ELECTION COMMISSION
WASHINCTON, DC 20463

Howard F. Jaeckel, Esquire

CB8, Inc.
51 West 52nd Street
Mew York, New York

Dear Mr. Jaeckel:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a laint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on » 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
:ltter will become a part of the public record within thirty

ays.

Sincerely,

Charles N. Steele
General Counsel

Eenneth A. Gross
Assoclate General Counsel




FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

John B. Emerson, Esquire

1888 Century Park East
Twenty-First Floor

Los Angeles, California S0067

RE: MUR 1418 and 1419
Dear Mr. Emerson:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your clients had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on ; 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days.

Sincerely,

Charles M. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




-FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECELIPT TED

John F. Sturm, Esquire

National Broadcasting Company, Inc.
1825 K Street, N.W.

Washington, D.C. 20006

RE: MUR 1419
Dear Mr, Sturm:

On January 19, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain
lactingl of the Federal Election Campaign Act of 1971, as’
amended.

The Commission, on » 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days.

Sincerely,

Charles N. Steele
General Counsel

Eenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Burton R. Cohn, Esquire
833 Wilshire Boulevard
Fifth Floor

Los Angeles, California

RE: MUR 1418
Dear Mr. Cohni

The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981, and determined that on
the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a violation of the Federal Election Campaign Act of
1971, as amended ("the Act®™) has been committed. .

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.5.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 D.S.C.
§ 437g9(a)(l) and 11 C.F.R. § 111.4.

Sincerely,

Charles N. Steele
General Counsel

Eenneth A, Gross
Associate General Counsel




.FEDERAL ELECTION COMMISSION
2 WASHINCTON, DC 20483

Mr. Ted Andromidas
711 South Vermont
Los Angeles, California 94122

RE: MUR 1419
Dear Mr. Andromidas:

The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981, and determined that on
the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a violation of the Federal Election Campaign Act of
1971, as amended ("the Act"™) has been committed.

Accordingly, the Commission has decided to close the file in
this matter., The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.5.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.
§ 437g(a)(l) and 11 C.F.R. § 111.4.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel
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February 26, 1982

Federal Election Commission
1325 K Street, MN.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Supplemental Response of McClatchy
Newspapers to MUR-1418 and MUR-1419

Dear Mr, Taylort:

In letters of January 19, 1982, and January 22, 1982,
McClatchy Newspapers (hereafter "McClatchy"), by its attorneys,
responded to complaints filed with the Federal Election
Commission by Theodore A. Bruinsma (MUR-1418) and Will Wertz
(MUR-1419). These complaints alleged that the appearance
of California Governor Edmund G. (Jerry) Brown, Jr. on radio
programs produced by McClatchy constituted illegal campaign
contributions from McClatchy to Brown. 1In response, McClatchy
submitted that Brown's appearances were not contributions within
the meaning of the Federal Election Campaign Act, 2 U.S.C. §431
E a!gl

In support of its pulitlnn, McClatchy cited, inter alia,
the Federal Election Commission's Advisory Opinion, AD 1977-42
(Answer to Ken Hechler) (hereafter "Hechler"). As discussed
more fully in McClatchy's earlier risgonnes, the Hechler opinion
involved a factual situation nearly identical to that presented
in this case, in that a public affairs call-in program was hosted
by a candidate for federal office. The Commission held that no
violation of the Federal Election Campaign Act occurs “"where the
major purpose of activities involving appearances of candidates
for federal office was not to influence their nomination or




Federal Election Commission
February 26, 1982
Page Two

election.” McClatchy's earlier responses included affidavits
from the station managers of the three McClatchy-owned stations
named in the complaints establishing that the decision to permit
Brown's appearances was not in any way motivated by an intent

to influence his election.

In Hechler, the Commission also stated that its opinion
was conditioned on " (i) the absence of any communication ex-
pressly advocating the nomination or election of the candidate
involved or the defeat of any other candidate, and (ii) ‘the
avoidance of any solicitation, making, or acceptance of campaign
contributions for the candidate in connection with the activity."
McClatchy hereby submits that no such advocacy or solicitation
occurred during Governor Brown's radio appearances. Attached
hereto are supplemental affidavits of the station managers of
Stations EMJ and KFBK and the Program Manager of Station KBEE,
each of whom have reviewed recordings of the broadcasts in
gquestion. These affidavits establish that the conditions
imposed in the Hechler opinion were not violated in this
case., Exhibits A, B and C attached.

o
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The explicit applicability of the Hechler opinion to the
facts of this case demonstrates that no violation of the Federal
Election Campaign Act by McClatchy has occurred. Therefore, the
Office of General Counsel is again requested to recommend this
conclusion to the Commission, and the Commission is requested
to close its files with respect to MUR-1418 and MUR-1419.

10

2.0

Respectfully submitted,

McCLATCHY NEWSPAPERS

o Loy 550 S

Raymond, G. Bender, Jr. /

= g%i#ffb__£:>(ML,ngh_:::Zb

David D. Wild

Its Attorneys




AFFIDAVIT

I, Richard F. Sheppard, am Station Manager of Radio Station
KFBK, Sacramento, California. In this position I have ultimate

responsibility for the station's day-to-day programming decisions.

This Affidavit supplements my previous Affadivits executed
January 18, 1982 submitted as Exhibit C to Response of McClatchy
Newspapers to MUR-1418 and to Response of McClatchy Newspapers

to MUR-1419 filed January 19, 1982,

The appearances of Governor Brown as a host of a call-in radio
program on KFBK were broadcast September 22, 1981 (2 and 1/2 hours)
and on October 30, 1981 (2 and 1/2 hours). The tapes of the

broadcast in question have been reviewed by the affiant and at

no time during either broadcast was there (i) any communication

expressly advocating the nomination or election of Governor
Brown or the defeat of any other candidate and (ii) any
solicitation, making, or acceptance of campaign contributions

for Governor Brown in connection with the activity,

Subscribed and sworn before me this 24th day of February 1982
Notary Public in and for the State of California with principal

office in Fresno County.

: OFICIAL SEAL P
=, FRANCES |. CLAP
frut B NOTARY PUBLIC-CALIFORNIA
NS pRIMCIPAL OFFICE IN
FHESMND COUNTY

- wmmﬂﬂr!ﬁﬂlﬁ. 3!.15‘3‘-[




AFFIDAVIT

I, James R, Wilson, am Station Manager of Radio Station KMJ,
Fresno, Califoernia. In this position I have ultimate responsi-
bility for the station's day-to-day programming decisions.

This Affidavit supplements my previous Affadivits executed
January 18, 1982 submitted as Exhibit C to Response of McClatchy
Newspapers to MUR-1418 and to Response of McClatchy Newspapers
to MUR-1419 filed January 19, 1982.

The appearance of Governor Brown as a host of a call-in radio
program on KMJ was broadcast September 21, 1981 (3 hours).

The tape of the broadcast in question has been reviewed by

the affiant and at no time during the broadcast was there (i)
any communication expressly advocating the nomination or
election of Governor Brown or the defeat of any other candidate
and (ii) any solicitation, making, or acceptance of campaign

contributions for Governor Brown in connection with the activity.

S _;jaﬁhtlééf fE? CiJr /%;h_r

James R. Wilson

Subscribed and sworn before me this 24th day of February 1982
Notary Public in and for the State of California with principal

office in Fresno County.




. Affidavit .

1, Robert Neira, am a Program Manager of Radio Station KBFE,
Modesto, California, and am acting as station manager during the
absence of Robert E. Neutzling, KBEE Station Manager, who is out
of the country on vacation unti! March 1, 1982; As acting
Station Manager, 1 have temporary reponsihility for the station's
day-to-day programming decisions,

This affidavit supn'emeants the affidavits of Robart E.
Neutzling exacuted January 18, 1982, submitted as Exhibit B to
Response of McClatchy Newspapers to MUR-'418 and to Response of
McClatchy Newspapers MUR 1419 fi'ed January 19, 1982,

The appearance of Governor Brown as a host of a call-«in
radio program on KBEE was broadcast September 23, 1981 (3 hours).
The tape of the broadcast in question has been reviewed by the
affifant and at no time during the broadcast was there (I) any
commentary expressly advocating the nomination or election of
Governor Brown or the defeat of any other candidate, and (I11) any
solicitation, making, or acceptance of campaign contributions for

Governor Brown in connection with the activity.

AP

Robert Neira

Subscribed and sworn to befor= ma
this 24 of February, 1982,

Notary Public for said County & State
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CBS®

CBS inc., 51 Wesi 52 Strest
e Yok, Maw York 10013
{12 oTe-432

Law Deparimaent

Commission Reference No. MUR 1419

Dear Mr. Gross: February lT,ftiﬂi

This is in response to your February 3 letter requnaging
the comments of CBS Inc. ("CBS") regarding a complaint
filed with the Federal Election Commission by the Wertz
For Senate Committee against CBS and several other radio
stations and broadcasting corporations. In essence, the
complaint alleges that appearances by Governor Jerry
Brown as a "guest host" on various radio talk shows have
violated the provisions of 2 U.S.C. §§ 441 (A) et seq.,
in that such appearances constitute prohibited contribu-
tions to the Brown senatorial campaign.

Without addressing the guestion of whether the type of
candidate appearance on a broadcast station alleged in

the complaint could ever constitute a violation of the
Federal Election Campaign Act, see, 2 U.S.C. §§ 431 (9)

(B) (i), we note that the complaint is misdirected insofar
as it names CBS. Thus, the complaint's only specific al-
legation with respect to CBS concerns a three hour appear-
ance by Governor Brown on local programming on radio
station KSDO, San Diego. While KSDO is affiliated with
the CBS Radio Network, that station is independently owned
and CBS exercises no control whatever over its programming
decisions. Thus, local programming presented on that
station cannot be the basis for a complaint against CBS.

In light of the above, we respectfully submit that no
further action with respect to CBS is warranted regarding
this complaint.

Very truly yours,

'hll _ : . --:I #y
M{LEw&u4wF”{¢LL¢hd,
Howard F. Jaefkei
Assistant General Attorney

Kenneth A. Gross, Esg.
Assoclate General Counsel
Federal Election Commissicn
1325 K Street, N.W.
Washington, D.C. 20463




Kenneth A. Gross, Esq.

Associate General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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February 16, 1982

BY ENPRESS MAIL
e

. [ —1 =F
Bill Taylor, Esq. ot
Federal Election Commission

1325 K Street, N.W.
Washington, D.C. 20463

Re: Theodore A. Bruinsma Allegations Against
Edmund G. Brown, Jr., Case No. MUR 1418;
Wertz for Senate Allegations Against
Edmund G. Brown, Jr., Case No. MUR 1419

Dear Mr. Taylor:

Enclosed herewith please find our brief and sup-
porting affidavit in response to the allegations of the
above-referenced complaints. As the enclosed indicates,
Commission precedent and sound policy regquire that no
action be taken against Governor Brown by virtue of the
Wertz and Bruinsma complaints.

We strongly urge the Commission to rapidly dispose
of this matter, which we believe was raised solely in an
effort to obtain publicity by two virtually unknown candidates.
I look forward to hearing from you soon.

JBE:veq
Enclosure

cc: Hon. Edmund G, Brown, Jr. (w/enc.)
Michael Kantor, Esq. (w/enc.)
Burt Pines, Esqg. (w/enc.)




JOHN B, EMERSOM, ESQ.

1888 Century Park East
Seventeenth Floor

Los Angeles, California 90067
Telephone: (213) 556-5569

Attorney for GOVERNOR EDMUND G. BROWN, JR.

FEDERAL ELECTION COMMISSION

THEODORE A. (TED) BRUINSMA, FEC Case No. MUR 1418

Alleges Violations By BRIEF IN RESPONSE TO COMPLAINT,
FILED ON BEHALF OF EDMUND G.
BROWN, JR.; DECLARATION OF
BARBARA ANN O'CONNER IN SUPPORT
THERECF

AMERICAN BROADCASTING SYSTEM,
McCLATCHY BROADCASTING CORP.,
GANNETT COMPANY, INC. and
EDMUND G. BROWN, JR.

[
o

-
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WERTZ FOR SENATE, FEC Case No. MUR 1419

=
=3

Alleges Violations By BRIEF IN RESPONSE TO COMPLAINT,

FILED ON BEHALF OF EDMUND G.
BROWN, JR.; DECLARATION OF
BARBARA ANN O'CONNER IN SUPPORT
THEREQOF

&

AMERICAN BROADCASTING COMPANY,
NATIONAL BROADCASTING CO.,
INC. (sic), McCLATCHY BROAD-

| CASTING CORP., and EDMUND G.

I BROWN, JR.

T T T et St et e e T e St T St Tt e S

INTRODUCTORY STATEMENT

This brief is filed in response to complaints lodged by
| Theordore A. Bruinsma ("Bruinsma®") and Wertz for Senate ("Wertz"),
| FEC Case Nos. MUR 1418 and MUR 14189, respectively, against Cali-

| fornia Governor Edmund G. Brown, Jr. ("Governor Brown") and the

| corporate owners of several California radio stations. Since
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the Bruinsma and Wertz complaints are virtually identical, this
brief responds to the issues raised therein in a consolidated
manner. As will be demonstrated below, both Federal Election
Commission ("Commission") precedent and sound policy regquire the
dismissal of the above-captioned complaints as unmeritorious.
Accordingly, we respectfully request the Commission to find that

no action should be taken against Governor Brown in this matter.

The Bruinsma and Wertz complaints are based upon the

contention that the above-named corporate entities committed
vioclations of 2 USC §§44la et. seg. by making contributions to a
campaign for federal office. The purported "contributions"
complained of are appearances by Governor Brown as a guest host
of a radio talk show on six occasions from August, 1981 through
November 13, 1981. The radio shows were of a listener call-in
format, whereby unscreened listeners were able to telephone the
station and speak directly with the Governor during a live radio
broadcast. Bruinsma and Wertz contend that the above-named
corporate entities, who allegedly own the radio stations on which

Governor Brown appeared, made an illegal campaign contribution to

| Governor Brown by inviting him to participate in and by broad-

casting said radio talk shows, and that Governor Brown accepted

illegal contributions by appearing on those shows.

Governor Brown is not an announced candidate for the

| United States Senate, or any other federal office. He has not

filed as a candidate for any federal office with the California

Secretary of State (See Declaration of Barbara Ann O'Conner




o 0 <9 6 @ & U D +

[
[=]

[hereinafter the "0'Conner Declaration®™), ¥3). Contrary to the
unsubstantiated assertions of Bruinama and Wertz, the radio talk

shows complained of were coordinated, on a volunteer basis, by
Barbara Ann O'Conner, who is in no way connected with the Brown

for Senate Campaign Committee (O'Conner Declaration, 11).

Governor Brown's appearances on the radio talk shows
can only be characterized as campaign contributions within the
meaning of the 2 USC §d44la prohibition if made "in connection
with any election to any political office, or in connection with
any primary election . . » +" 2 USC §441b(a). Thus, the ques-
tion presented is whether Governor Brown's appearance as a guest
host on several radio talk shows during a period of time more
than six months prior to the date of the California primary
election can be construed as having been a gift of services "in

connection with™ an election for federal office.

I.
GOVERNOR BROWN'S RADIO TALK SHOW APPEARANCES

CANNOT BE CHARACTERIZED AS A "CONTRIBUTION"®

TO A CAMPAIGN FOR FEDERAL OFFICE

The Federal Election Commission addressed the precise
issue presented by the Bruinsma and Wertz complaints in Advisory
Opinion 1977-42: Sponsorship of Radic Program. The rationale
applied by fhe Commission in Advisory Opinion 1977-42 is on all
fours with the instant case, and compels the conclusion that

PN




Governor Brown's appearances on the radio talk shows did not
constitute "contributions®™ within the meaning of the applicable

statutory provisions.

Advisory Opinion 1977-42 involved a candidate for
Congress who appeared, on a regular basis, on two radio programs
broadcast within his congressional district located in West
Virginia. One program, which aired for an hour five days a week,
was an interview nnd talk show format, while the other, broadcast
weekly for one hour, was a listener call-in program, similar to
the radio talk shows described by Bruinsma and Wertz. KXen

Hechler ("Hechler"), the Congressional candidate, was seeking his

t:gt:g"ﬂﬂtlﬁﬂlllﬂ

Party's nomination for Congress in the 1978 elections. Hechler

=
&

designated a principal campaign committee on July 5, 1977. His

(]
L]

radio programs were broadcast between August and October, 1977.

(]
o

Hechler did not file as a candidate with the West Virginia

=
L |

Secretary of State until January, 1978.

o
© o

Significantly, the radio talk shows complained of by

4]
o

Bruinsma and Wertz also were broadcast between August and November

o
]

of the year preceding the election for which they purportedly

b
[~ ]

constitute a contribution.

0
L

24 In Advisory Opinion 1977-42, the Commission specif-

25| jcally addressed the guestion of whether Hechler's appearances on

!
Eﬁh the radio programs constituted the making of a "contribution"™ by

2?' the program sponsors or the radio stations. Citing recent

Eal Advisory Opinions, the Commission concluded that a "contribution®

7o |
=
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| would not occur in specific circumstances where the major pur-

pose of activities involving appearances of candidates for federal
office was not to influence their nomination or election. The

Commission defined those specific circumstances as follows:

"(i) The absence of any communication
expressly advocating the nomination or the
election of the candidate involved or the

defeat of any other candidate, and

(ii) the avoidance of any solicitation,

making, or acceptance of campaign contribu-
tions for the candidate in connection with
the activity." A.O0. 1977-42, C.C.H. Federal

Election Campaign Financing Guide, %5313.

There is no evidence whatsoever that the radio programs
on which Governor Brown appeared were conducted by the hosting
radio stations for the purpose of influencing a nomination or
election to the United States Senate. Moreover, the sworn
affidavit of Barbara Ann O'Conner, who personally accompanied the
Governor to each radio show complained of by Bruinsma and Wertz,
and was present throughout the entire broadcast, indicates that
those radio talk shows on which Governor Brown appeared contained
no communication advocating his nomination or election to any
office, or the defeat of any other candidate, and contained no
solicitation, making, or acceptance of campaign contributions.

(O'Conner Declaration, %2).




The factual basis for the Commission's opinion in
Advisory Opinicn 1977-42 is so similar to the circumstances

surrounding the radio talk shows complained of by Bruinsma and

Wertz that any characterization of Governor Brown's appearances

as campaign contributions must be rejected. Accordingly, Com-

mission precedent requires the finding that Governor Brown's
radio talk show appearances did not occur in circumstances where

the major purpose of the activity was to influence the Governor's

O o0 -2 o T & 0 B =

nomination or election to the United States Senate, and thus were

5

not "contributions"™ within the meaning of the applicable statutes

and regulations,

II.

SOUND POLICY REQUIRES APPLICATION OF
ADVISORY OPINION 1977-42 TO THE INSTANT CASE

Both Bruinsma and Wertz suggest, in their complaints,
that Advisory Opinion 1977-42 is distinguishable from the current
situation. 1Indeed, the only distinction between the Commission's
earlier opinion and the current facts is that the rationale for
applying the rule articulated in Advisory Opinion 1977-42 is even
more compelling here. Candidate Hechler was a non-elected official
who presumably had much to gain from the name recognition he

would gain from regularly hosting interview and radio talk shows

over a three-month period of time. In contrast, Governor Brown
7 4E A
LIAAE
W 777
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has served as a State-wide elected official for the past eleven
years, with four years as California's Secretary of State and
seven years as her Governor. Moreover, as Governor of California,
Governor Brown's responses to various questions and problems put
to him by individual citizens are newsworthy, and his ability to
listen and respond is critical to the governing pzudeli. Yet the
position Bruinsma and Wertz urge the Commission to take would
have far reaching undesirable ramifications, and would directly
impede the public's right to observe and question those it elects

to federal office.

If the commission adopts the position urged by com-

plainants, the effect would be to preclude any Member of Congress

who is likely to seek re-election from participating in a talk
show, on radio or television, during eighteen months of a twenty-
four month term unless every conceivable challenger for his seat
is also asked to participate. To characterize as campaign con-
tributions Governor Brown's appearances on radio talk shows in

August through November of the year preceding the election in a

| state with a June primary would vioclate sound public policy and

fly in the face of common sense.

Accordingly, we urge the Commission to apply the
reasoning and holding of Advisory Opinion 1977=42 to the instant

case, and to find that the major purpose of the radio talk shows

L/
Vi
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on which Governor Brown appeared was not to influence his nomina-
tion or election to federal office, and that said appearances
therefore did not constitute a "contribution" within the meaning
of 2 USC §ddla.

F"
DATED: February/5, 1982 Respectfully Submitted,




AFFIDAVIT OF BARBARA ANN O'CONNER

STATE OF CALIFORNIA
COUNTY OF SACRAMEWTO )
BARBARA ANN O'CONNER, being duly sworn, here declares:
1% I hold a Ph.D. in communications. For the past
several months I have served, on a volunteer basis, as the

coordinator for appearances by California Governor Edmund G.

° .0 9 o0 > = O B M

Brown, Jr. on several radio talk shows. In this capacity, I

o]
o

accompanied the Governor to each of those radio talk shows

[
[

identified in FEC Case Nos. MUR 1418 and MUR 1419 on which the

(]
o

Governor appeared. I was present with the Governor throughout

each such talk show.

2. Those radio talk shows identified in FEC Case Nos.

MUR 1418 and MUR 1419 on which Governor Brown appeared contained
no communication advocating his nomination or election to any
office, or the defeat of any other candidate, and contained no
solicitation, making, or acceptance of campaign contributions.

3. Governor Brown is not an announced candidate for
the United States Senate, or any other federal office. Governor
Brown has not filed as a candidate for any federal office with
the California Secretary of State.

4. I have personal knowledge of the foregoing and if

called as a witness I could and would competently testify thereto

under oath.
/77
[
Lo
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_ I declare that the foregoing is true and correct, and
that this Affidavit was executed this ST day of January, 1982,

émd? Griniaar

SUBSCRIBED AND SWORN TO BEFORE ME

this 2> day of \Bauery 1982

at Sacramento, California.

.

AR UB n an or sa
County and State

OFFICIAL BBAL

-

@ ROSE ANN STARK
HOTARY FUFLIC = CALIFORMIA

COUNTY OF SACRAMENTOD
My Commiwcen Eapires April 10, 1953




Joaw B. EMERSON
IBEE CEMTUAY FARmM CART
TWEMTY FIRAT FLOOR
LOS ANOELES, CALIFORWIA 8008T
TELE®~ONE 013 BES-BEED

January 14, 1982

oy G

Bill Taylor, Esqg.

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Theodore A. Bruinsma Allegations
Against Edmund G. Brown, Jr.,
Case No. MUR 1418; Wertz for Senate
Allegations Against Edmund G.
Brown, Jr., Case No. MUR 1419

Dear Mr. Taylor:

This will confirm our conversation of today
wherein I advised you that I have been designated as counsel
for Edmund G. Brown, Jr. for the above-referenced matters.
Since our offices only received the complaints in said
matters this morning, you have granted us an extension of
time through and including Tuesday, January 26, 1982 in
which to respond to the allegations contained therein. You
have also agreed to favorably consider a regquest for addi-
tional time in which to respond should that become neces-
Bary.

Flease direct all notification and other commu-
nications concerning the above~referenced matters to my
attention at the above address. A formal designation of
counsel will follow.

own for Senate
ploratory Committee

JBE:veg =
i BE:F:E ol
cc: Honorable Edmund G. Brown, Jr.
Michael Kantor, Chairman,
Brown Exploratory Committee
Burt Pines, Treasurer,
Brown Exploratory Committee
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Mational Broadcasting Company, Inc. 1825 K Strest, NW, s
e Washingion, 0.C. 20008 202-833-3600 Telex-89-2685

Jahn F. Sturm =<1 L
Law Department

Assistant Genaral Allorney

Washington

Hand Delivery

February 2, 1982

Mr. Charles N. Steele
General Counsel

Federal Election Commission
Washington, D. C. 20463

RE: MUR-1419
Dear Mr. Steele:

This is in response to the above-noted correspondence
dated January 19, 1982, addressed to Mr. Corydon B.
Dunham, Executive Vice President and General Counsel of
National Broadcasting Company, Inc. (NBC). Mr. Dunham
has asked me to respond for NBC.

Your letter and attachments thereto indicate that the
Commission has received a complaint from the Wertz For
Senate organization alleging possible violation of the
Federal Election Campaign Act of 1971, as amended, or of
Chapters 95 and 96 of Title 26, U.S. Code.

Please be advised that, although the Wertz For Senate letter
alleges a complaint against NBC, none of the radio stations
listed or mentioned in the complaint is owned by NBC.

For your additional information, NBC owns two radio stations
in California, both in San Francisco (KNBR and KYUU(FM)).
Governor Edmund G. Brown, Jr. has not hosted or appeared

on a "talk show" on either of the NBC radio stations in

San Francisco during the period noted in the complaint.

Accordingly, in light of the above, the complaint is
obviously in error and should be promptly dismissed with
regard to NBC.




Page 2
Mr. Charles N. Bteele
February 2, 1982

If there are .n! further questions, please communicate
with the undersigned.

Respectfully = tted,
-~

r.

cc: Mr. Corydon B. Dunham
Mr. Kenneth Gross
Mr. Bill Taylor




MNational Broadcasting Company. Inc
1825 K Strest. N'W
Washinglon, D C. 20006

Mr. Charles N. Steele
General Counsel

Federal Election Commission
‘Washington, D. C. 20463
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Nahonal Broadcasting Company, Ing.

John F. Sturm

Law Department

Assistant General Allorney
Washington

Hand Delivery

February 2, 1982

Mr. Charles N. Steele
General Counsel

Federal Election Commission
Washington, D. C. 20463

RE: MUR-1419
Dear Mr. Steele:

This is in response to the above-noted correspondence
dated January 19, 1982, addressed to Mr. Corydon B.
Dunham, Executive Vice President and General Counsel of
National Broadcasting Company, Inc. (NBC). Mr. Dunham
has asked me to respond for NBC.

Your letter and attachments thereto indicate that the
Commission has received a complaint from the Wertz For
Senate organization alleging possible violation of the
Federal Election Campaign Act of 1971, as amended, or of
Chapters 95 and 96 of Title 26, U.S. Code.

Please be advised that, although the Wertz For Senate letter
alleges a complaint against NBC, none of the radioc stations
listed or mentioned in the complaint is owned by NBC.

For your additional information, NBC owns two radio stations
in California, both in San Francisco (KNBR and KYUU(FM)).
Governor Edmund G. Brown, Jr. has not hosted or appeared

on a "talk show" on either of the NBC radio stations in

San Francisco during the period noted in the complaint.

Accordingly, in light of the above, the complaint is
obviously in error and should be promptly dismissed with
regard to NBC.
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Mr. Charles N. Steele
February 2, 1982

If there are any further questions, please communicate
with the undersigned.

Respectfully s itted,
-

I

n F. Sturm

cc: Mr. Corydon B. Dunham
Mr. Kenneth Gross
Mr. Bill Taylor




National Broadcasting Company, Inc
1825 K Streot, N.'W
Washington, D C. 20006

Mr. Bill Taylor

Office of General Counsel
Federal Election Commission
Washington, D. C. 20463




national Broadcasting Company, Inc 1825 K Strest, N.W.
Washingion,D.C. 20006 202.833-3600 Telex-88-2885

John F, Sturm

Law Department

Assistant General Attorney
Washington

Hand Delivery

February 2, 1982

Mr. Charles N. Steele
General Counsel

Federal Election Commission
Washington, D. C. 20463

RE: MUR-1419

Dear Mr. Steele:

This is in response to the above-noted correspondence
dated January 19, 1982, addressed to Mr. Corydon B.
Dunham, Executive Vice President and General Counsel of
National Broadcasting Company, Inc. (NBC). Mr. Dunham
has asked me to respond for NBC.

Your letter and attachments thereto indicate that the
Commission has received a complaint from the Wertz For
Senate organization alleging possible violation of the
Federal Election Campaign Act of 1971, as amended, or of
Chapters 95 and 96 of Title 26, U.S5. Code.

Please be advised that, although the Wertz For Senate letter
alleges a complaint against NBC, none of the radio stations
listed or mentioned in the complaint is owned by NBC.

For your additional information, NBC owns two radio stations
in California, both in San Francisco (KNBR and KYUU(FM)).
Governor Edmund G. Brown, Jr. has not hosted or appeared

on a "talk show" on either of the NBC radio stations in

San Francisco during the period noted in the complaint.

Accordingly, in light of the above, the complaint is
obviously in error and should be promptly dismissed with
regard to NBC.
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Mr. Charles N. Steele
February 2, 1982

If there are any further questions, please communicate
with the undersigned.

Respectfully su tted,
-

’.

cc: Mr. Corydon B. Dunham
Mr. Kenneth Gross
Mr., Bill Taylor




Nalional Broadcasting Company. Inc
1825 K Street, N.W
Washington. D C. 20006

Mr. Kenneth Groas
Associate General Counsel
Federal Election Commission
wWashington, D. C. 20463

Hand Delivery
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McKexa, Woiixiwsow & Kirrwen

NSO BEVENTEEMTH STREET, M. W
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February 1, 1982
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Secretary

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR-1418 and
MUR-1419

Dear Sir:

On January 29, 1982, American Broadcasting
Companies, Inc., submitted its “"Response” to the above-
referenced pending complaints. As a result of mail
delivery delays it was not possible, at that time, to
include the original signed statement of Ms. Nelkane
Benton as Attachment A to that Response.

Since the original executed copy of Ms.
Benton's statement has now arrived from Califormia, it
is being transmitted herewith for association with the
ABC submission made on January 29.

If there are any guestions concerning this
matter, kindly communicate with the undersigned.

Cy\trunr v@
rl R. Ramey M‘b

cc: William E. Taylor, Esq.

Enclosure
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Page one (1) r{,nul:r 26, 1982

Statement of Ms. Nelkane Benton, Director of Community Relations, KABC
Radio

I, Nelkane Benton, h-i:znduly sworn, h-r-h{ state that I am Director
of Community Relations at C Radio, Los Angeles, California.

I have reviewed the r:gfln. that aired on KABC on August 24, 1981
between the hours of i:ﬂg and 1:00 PM, on November 13, 1981 between the
hours of 4:00 PM and 7:00 PM, and on December 7, 1981 between the hours

of 4:00 PM and 7:00 PM, which were guest-hosted by Governor Edmund Brown.
The subjects discussed by Governor Brown, his guests, and listeners who
called the station were issues of general interest to the citizend of
California. In particular, no comments were made advocating the nomination
or election of Govermor Brown for United States Senate or advocating the
defeat of any candidate for U.S. Senate.* In addition Governor Brown

made no statements that could be construed as a solicitation of funds

for his candidacy.

The guest-host appearance by Governor Brown was initiated by KABC

Radio. It is the practice of the station, from time to time, to invite
prominent civic and political leaders to host talk programs. The Govermor's
appearance was consistent with the format of the station which consists
of a continuum of talk show programs and news reports. Govermor Brown
appeared as guest-host on a tal proﬁram in place of the regularly aired
talk program on November 11, 1981 and December 7, 1981. Govermor Brown
was paid for his appearances on KABC Radio in accordance with the minimum

- rates of the American Federation of Television and Radio Artists.

The station does not maintain transcripts of its talk programs and,
accordingly has no transcript of the programs on which Governor Brown
appeared. The station, however, keeps a metro tech tape, which is a slow

° speed, low quality recording of its programming, twenty-four hours a day.

*Although no such comments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campniﬁn were made. These lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.
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Page two (2) ,Janpary 26, 1982

As Governor of the State of California, Edmund Brown has been a
!ﬂqmt md outl;“lfur guest on KABC. During 1981, Governor Brown
was heard a st on the Carole program on March
9, 1981 b-tu-m 8:37 PM md 8:55 PM, on August 7, 1981 between 7:12
and 7:17 PM, and on August 20, 1981 between 9:07 PM and 9:26 PM, and
as a phone-in st on the Michael Jackson show on May 7, 1981 between

9:06 and 9:21 AM. He was an in studio st uf the Carole Hl.inl'l
show on July 16, 1981 between 8:05 FM and gu: X

The station considers the opportunity to have had Gavtrnur Brown
guest-host a program on KABC Radio to have been a valuable program
service to its listeners.

JOANNE K. UDELL

HOTARY PUBLIC - - CALIFORNIA
LOS ANGELES munn'
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Appendix A

Governor Edmund G. (Jerry) Browm Jr., littinf in for Michael Jackson on
8/24/81--at approximately 11:16 A.M.--the following caller: "You're

doing a great job. I may not vote for you for the Eanatl:.but 1'd like to
see you do this regularly." Governor Brown: (over caller's laugh) "Hey,
uh, you'd better keep an open mind, here. All right?"

Governor Edmund G. {Jurr{} Brown Jr., sitting in for Michael Jackson on
8/24/81. At approximately 11:45 A.M.--the following: Governor Brown:
(reintroducing Undersheriff Sherm Block after the break) "We're on with
Undersheriff gh:rm Block of L.A. County. By the way, are you an announ-
you're not an announced candidate, yet, I take it at this point."

Block: "I am not an announced candidate." Brown: "I tell ya, it's a
secret at this point but one known to most of the citizens of the County."
Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that."

Covernor Edmund G. (Jerry) Brown Jr., on 12/7/81. At approximately

6:08 P.M. The following: Caller: "Governor, you're doing an outstanding
job." Governor Brown: "Is that as governor or is that on this talk show?"
Caller: (talking over Governor's words) "...Put in for talk show host
instead of senator." Governor Brown: "All right." Caller: "My question
is on reapportionment..."
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In the Matter of
MUR-1418 and

Complaints Directed Against American
MUR-1419

Broadcasting Companies, Inc. by
THEODORE A. BRUINSMA and the WERTZ

PFOR SENATE CAMPAIGN COMMITTEE

62

RESPONSE OF
AMERICAN BROADCASTING COMPANI
Amer ican Broadcasting Companies, Inc. ("ABC"), by

its attorneys, hereby submits the following comments in

response to the above-captioned complaints. For the reasons

hereinafter stated, both complaints should be dismissed with-

out further Commission action.

I.
Introduction
ABC is the licensee of a number of broadcast
stations in major markets throughout the country, including
radio stations KGO, San Francisco, and KABC, Los Angeles,
California. Although two separate complaints have been
tendered involving these stations, we believe the essential

facts and legal issues are sufficiently similar to Justify

this single response.

A. The Bruinsma Complaint
This complaint asserts that ABC and other broadcast

organizations violated the Federal Election Campaign Act by

C?;’




permitting Governor Edmund G. Brown, Jr, of California to
appear on certain radio programs. According to the complaint,
such broadcast appearances constituted an impermissible

corporate political contribution under 2 U.S5.C. § 44lb.

Specifically, it is alleged that ABC "made a gift of radio

time to Edmund G. Brown, Jr. for the major purpose of
;n!lu-ncing the primary and general election for the U.S.
Senate from California in 1982." Bruinsma Complaint, p. 2.
The complaint lists three appearances of Governor Brown on ABC
-- two on KABC and one on KGO.

In addition, the complaint is colored by highly
general assertions regarding the nature of these broadcast
appearances -- claiming, in particular, that "official[s]” of
ABC "must have known that the appearances had a direct rela-
tion to the campaign.” Bruinsma Complaint, p. 6. Although
this statement is advanced on the basis of "news stories," the
complainant fails to identify a single news account or other
source specifically characterizing ABC's knowledge and assump-
tions regarding this matter.

The complaint closes by requesting that the Com-

mission proceed with enforcement action "to prevent further

violations." Bruinsma Complaint, p. 6.

B. The Wertz Complaint

This complaint, like the Bruinsma complaint, charges
that ABC and other broadcast organizations have violated

U.85.C. § 441 "by the making and acceptance of corporate 2




o "

contributions to the Brown senatorial campaign.” Wert:z Com-
plaint, p. 1.

Claiming that the Brown campaign has specifically
sought to promote Governor Brown in such radio appearances,
the complaint lists two appearances on ABC -- § hours on KABC,
and 3 hours on KGO. No other factual information is asserted,
as to ABC.

In a highly generalized manner, however, the Werts
complaint expresses the view that "Brown and/or the Brown for
Senate Committee have not paid for the broadcast time and
Brown has received no continuing reimbursement for the appear-
ances ." Also without support, it is asserted that "the broad-
cast time, upon information and belief, has been allotted with
the clear understanding that it promotes Brown's senatorial
campaign, although the programs may not contain express advo-

cacy or solicitation." Wertz Complaint, p. 2.

€. The Subject Broadcast
Appearances on ABC Stations

As shown in Attachments A and B heretu,lf Governor

Brown was recently invited to appear as a guest-host on
certain radio talk programs broadcast by KABC and KGO. Each
of the appearances took place on a type of talk program that

is regularly broadcast by both stations -- {.e., one that

l/ See Attachment A (being an affidavit of Ms. Nelkane
Benton, Director of Community Relations of KABC Radio) and
Attachment B (being an affidavit of Ms. Jeannette
Boudreau, Assistant Program Director of KGO Radio).
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features telephone conversations between members of the
listening public and the guest or host of the program.
Indeed, both stations utilize an "all-talk" format, 24 hours
per day, consisting of news and talk programming.

EABC

Governor Brown appeared on KABC as a guest-host on :
August 24, 1981 between the hours of 9:05 a.m. and 1:00 p.m.j
on November 13, 1981 between the hours of 4:05 p.m. and 7:00
P.M.; lnﬂ on December 7, 1981, also between the hours of 4:05
p.m. and 7:00 p.m. EKABC Radio initiated the appearance of
Governor Brown on each occasion and also made the suggestion
that he appear as a guest-host.

KABC Radic follows a regular practice of inviting
prominent political and governmental leaders and other news-
worthy figures, including entertainers, to guest-host on the
station in lieu of a regularly scheduled host. For instance,
this practice is often followed when the regular host is on
vacation, To merely illustrate, over the course of the last
two years, the following personalities have appeared on
various KABC talk programs as guest hosts: Los Angeles Mayor
Tom Bradley, Los Angeles Police Chief Daryl Gates, then Los
Angeles City Attorney Burt Pines, and the then President of
the Los Angeles City Board of Education, Roberta Weintraub,

As is the case with other guest hosts on KABC,

Governor Brown was compensated for each of the foregoing

.?/4J




appearances at the minimum rates established by the American
Federation of Television and Radio Artists (APTRA).

KGO
Governor Brown also appeared as a guest-host on KGO

Radio at the behest of the station. He appeared as guest-host
on talk programs between the hours of 1:00 p.m. and 4:00 ].\v.l.'r
on October 19, 1981 and between the hours of 7:00 p.m. and
10:00 p.m. on December 18, 1981, Governor Brown was also paid
for his appearances on KGO. |

Guest-hosts have been periocdically featured on KGO
Radio for a number of years. For example, such guest-hosts
have included former California Congressmen Jerome Waldie and
Congressman Pete Stark, California Assembly Speaker Willy
Brown, Marin County Supervisor Barbara Boxer, and Quentin
Kopp, a member of the San Prancisco Board of Supervisors, who,
at the time of his guest-host appearance, was a candidate for

Mayor of San F:nnuiaca.lf

D. Status of the Election

One further preliminary matter should be mentioned.
Complainants apparently assume that Governor Brown is a candi-
date for the U.S. Senate from California and that the election

campaign for that office is presently underway.

1/ Although not as a guest-host, one of the complainants,
Theodore A. Bruinsma, appeared as a featured guest on the
KGO "Ron Owens Program"™ on December 14, 1981, between
7-8:00 p.m.




From a broadcaster's perspective, however, it is
significant to note that the subject campaign has not yet
commenced and Governor Brown is not presently a "legally
qualified candidate® for purposes of federal communications
law. In the first place, Governor Brown has not anncunced his
candidacy for the U.S. Senate and, in the second place, even
if he had announced, under California law he could not com-
plete the necessary filing requirements for that office at
this early date. See, e.g., Section 73.1940 of the Rules and
Regulations of the Federal Communications Commission, 47 Q.!.R.
§ 73.1940; and Section 52 of the California Election Code.

Accordingly, ABC did not regard Mr. Brown's appear~-

ances on KABC and KGO to be made in the capacity of a candi-
date for federal office (only in his capacity as Governor of
California). 1Indeed, if ABC believed otherwise, it could only
have agreed to such appearances with the understanding that
the stations would be obligated, under Section 315 of the
Communications Act (47 U.S8.C. § 315), to provide “equal oppor-
tunities® to all "legally qualified candidates" for the same
office -- a totally unrealistic prospect from ABC's stand-
point, given the substantial amounts of air time that would

have been involved in this case.

1I.

Summary of ABC Position

Governor Brown's appearances on KABC and KGO were

initiated by those stations for the sole purpose of providing




their listening public with an opportunity to communicate with
the Governor on issues of interest and importance to
Californians. See Attachments A and B. The appearances
occurred -in talk/discussion type programs that are a regular
feature on both stations (programs which periodically incliude
the use of “guest-hosts").

Plainly and unequivocally, the determination by ABC
to present Governor Brown as a guest-host was an editorial
judgment to foster the discussion of public issues, not, in

any sense, to influence the election of any candidate in any

particular election for federal office. Indeed, as nutlﬁ. ABC

did not even regard Mr. Brown as a federal candidate at the
time of his appearances.

Moreover, based on a recent review of tape record-
ings of the appearances, we are able to confirm that the sub-
jects discussed on the programs (by Governor Brown, his guests
and the listeners who "called-in") concerned issues of general
interest to the citizens of California. 1In particular, the
programs did not contain advocacy of the nomination or elec-
tion of Governor Brown for federal office (or the defeat of
any candidate for federal office); nor did Governor Brown make
any statements that could be construed as a solicitation of

funds for his candidacy. See Attachments A and B.

Accordingly, ABC does not believe that Governor
Brown's appearances on KABC and KGO constituted a political
"contribution" prohibited by federal law. On the contrary,

such guest appearances by the highest elected state official




of California are highly newsworthy and represent a unique
public service by federally licensed broadcast entities
clearly ocutside the scope of 2 U.8.C. § 441b and fully consis-
tent with past Commission rulings. |
In addition, we believe that any ruling effectively

precluding broadcast stations from offering guest appearances;

to persons who are considered likely federal Clnﬂiﬂltll;l/

would necessarily intrude upon the long-established discretion
and, we submit, First Amendment prerogatives, of radio and
television licensees to afford government officials broadcast

time to discuss important public 1!!“!!.2/

II1I.

Governor Brown's Appearances On
KABC And KGO Talk Programs Did Not
Violate Applicable Federal Elections Law

According to the complaints, Governor Brown's
appearances on KABC and KGO violate 2 U.S.C. § 441b, which

provides that:

1/ Because their authority to continue to operate is subject to
a federal license, it is highly unlikely that broadcast
stations would assume the risk of intentionally viclating
federal election laws. In this context, however, it is
interesting to note that because 2 U.S.C. § 441b is only
directed to corporate contributions, such a ruling would
have the anomolous result of not being applicable to the
many radio and television stations that are not incorpo-
rated, but operate, instead, as partnerships, unincorporated
associations, joint ventures or single proprietorships.

See, e.g., Columbia Broadcasting System, Inc. v. Demo-
cratic National Committee, 412 U.S. 94 (1973); Reader's
Digest Assoc., Inc, v. Federal Election Commission, 509 F.
Supp. 1210 (S.D.N.¥Y. 1981).




"It is unlawful . . . for any corporation
« » « to make a contribution or expendi-
ture in connection with any election to
any political office, or in connection
with any primary election or political
convention or caucus held to select candi-
- dates for any political office, or for any
corporation whatever . . . to make a con=-
tribution or expenditure in connection
with any election at which presidential or
vice presidential electors or a Senator or
Representative in, or a Delegate or Resi-
dent Commissioner to, Congress are to be
voted for, or in connection with any
primary election or political convention
or caucus held to select candidates for
any of the foregoing offices, or for any
candidate, political committee, or other
person knowingly to accept or receive any
contribution prohibited by this section
n

The term "contribution or expenditure® is define

2 0.85.C. § 441b(2) to include:

a
o
o™
<r

". « . any direct or indirect payment,
distribution, locan, advance, deposit, or
gift of money, or any services, or any-
thing of value . . . to any candidate,
campaign committee, or political party or
organization, in connection with any elec-
tion to any of the offices referred to in
this section . . . " 1/

19

820

The Bruinsma and Wertz complaints appear to rely
exclusively upon the superficial thrust of the cited statutory
language. In ABC's view, this is patently insufficient to

conclude that the mere appearance of a candidate (or presumed

1/ See also 2 U.S.C. § 431(8) (A) (i) which defines a contribu-
tion as a "gift, subscription, lcan, advance, or deposit
of money or anything of value made by any person for the
purpose of influencing” an election. The Commission's
Rules and Regulations incorporate like provisions and
definitions. See, e.g., 11 C.F.R. §§ 100.7(a) (1),
114.1(a)(l) and 114.2.
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candidate) on a broadcast discussion or talk program consti-
tutes an impermissible political contribution by the broadecast
organization (as distinguished, for instance, from a third
party corporate purchase or sponsorship of broadcast time for
a partisan political purpose). A brief review of the under-
lying purposes of 2 U.5.C. § 441b confirms this view. 3

The origin, legislative history and purpose of what
is now 2 U.S5.C, § 441b is discussed in detail in United States
v. C.I.0., 335 U.S. 106 (1948) and in United States v.
International Union United Auto Aircraft and Agr. Implement
Workers, 352 U.S. 567 IIBETJ; With respect to =n:p¢rltinﬁ|.
the Supreme Court in United States v. C.I.O. states:

"This legislation seems to have been moti=-
vated by two considerations, PFirst, the
necessity for destroying the influence
over elections which corporations exer-
cised through financial contribution.
Second, the feeling that corporate offi-
cials had no moral right to use corporate
funds for contribution to pelitical
parties without the consent of the stock-
holders.™ 335 U.S. 106, 113 (footnotes
omitted). 1/

l/ See also United States v. International Union where the
Court observed that the "evil at which Congress has struck
« +» « is the use of corporation or union funds to
influence the public at large to vote for a particular
candidate or a particular party." 352 U.S5, at 589.
Significantly, U.S. v. International Union involved a
situation where a union had utilized its dues to sponsor
commercial television broadcasts designed to influence the
electorate to select certain candidates for Congress. The
Court's extensive discussion of that situation, including
elaborate citations to pertinent legislative history,
focused on the purchase of broadcast time by a union or
corporation without indicating that the provision of
broadcast time by a broadcast licensee was even remotely
analogous,
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The essential elements of an offense under 2 U.8.C.
§ 441b have been summarized as follows: "(1) [al contribution
or expenditure, (2) by a [corporation or] labor organizatiom,
(3) for the purpose of active electioneering (4) in connection
with an election for named federal offices described in the
statute.” United States v, Pipefitters Local Union No. 562, -
434 F.2d4 1116, 1121 (B8th Cir. 1970). 1In other words, the
activity Congress sought to restrict by 2 U.5.C. § 441b was of
a highly partisan nature -- "active electioneering® in connec-
tion with specific federal tluctionl.lf

This construction, defining the kind of restricted
activity by the nature (as well as the fact) of the "contribu-
tion,” is also reflected in pertinent provisions of the
Commission's rules and regulations designed to implement
Section 441b and other federal election laws. For instance,
Section 100.7(1) of the Commission's Rules, paralleling
Section 431(e) of the statute, defines a "contribution® as
including payments, services or other things of value which
are made "for the purpose of influencing any election for
Federal office . . . ."™ 1l C.F.R. § 100.7(1) (emphasis

added), Similarly, "[a] gift, subscription, loan, advance, or

As the Court emphasized in United States v, Boyle, 338 F.
Supp. 1028, 1033 (D.D.C. 1972), it Is only when a corpora-
tion or union is engaged in "active electioneering”™ on
behalf of particular Federal candidates "with the idea of
reaching the public at large , , . that the statute's

proscription . . . becomes applicable."
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deposit of money or anything of value made toc a national
committee . . . of a political party is not a contribution if
it is specifically designated to defray any cost incurred for
construction or purchase of any office facility which is not
acquired for the purpose o nfluencing the election of an
candidate in any particular election for Federal office." 1l
C.F.R. § 100.7(b) (12) (emphasis .dduﬂ}.éf

- It is especially noteworthy that separate Commission
regulations specifically recognize the inherent journalistic
function that is being performed when broadcast facilities are
used for certain forms of political discussion -- a regulatory
acknowledgment, we submit, that further supports the conclu-
sion that Section 441lb is only intended to prohibit corporate
contributions undertaken with a clear partisan purpose. Thus,
the Commission's regulations also provide that "[alny cost

incurred in covering or carrying a news story, commentary, or

See also Advisory Opinion 1980-89, where the Commission
found that donations of food and beverages by corporations
to a reception by a Congressman (for his advisory commit-
tee on the arts) were not contributions as long as “elec-
tioneering®™ was not involved; and Advisory Opinion 1977-
54, where the Commission held that funds contributed by
corporations to a campaign against the Panama Canal
treaties would not be considered contributions, even
though the campaign was headed by a congressional candi-
date, provided that the campaign did not involve "elec-
tioneering” for the candidate,.




editorial by any broadcasting station . . . is not a contribu-
tdon . . . ." 11 C.F.R. § 100.7(b)(2).%

Based on the foregoing, it is fair to conclude that
two principal assumptions must underlie any determination that
the offer of broadcast time to political candidates (or those
who are presumed to be such) represents an illegal contribu- -
tion. First, it would have to be assumed that the offer of
time represented a "contribution® or "expenditure® specifi-

cally "in connection with® a federal election, as that phrase

is used in 2 U.S5.C. § 441b. Second, it would have to be

assumed that such "contributions" or "expenditures" of broad-
cast time are "made for the purpose of influencing" the nomi-
nation or election of a particular Federal candidate or candi-
dates.

We do not believe, however, that either 2 U.S5.C.
§ 441b or pertinent Commission regulations were intended to
cover and should be interpreted to presume that broadcast

appearances -- whether in a regularly scheduled talk/

This regulation essentially mirrors Section 431(9) (B) (i)
of the Federal Election Campaign Act which provides that
the term "expenditure” does not include "any news story,
commentary, or editorial distributed through the facili-
ties of any broadcasting station, newspaper, magazine or
other periodical publication, unless such facilities are
owned or controlled by any political party, political
committee, or candidate."” 2 U.S.C. § 431(9)(B)(i). See
also Buckley v. Valeo, 424 U.S. 1, 50 note 56 (1976);
Reader's Digest Assoc., Inc. v. Federal Election Commis-
sion, 509 F, Supp. 1210, 1214 (S.D.N.Y. 1981).
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discussion program or in some cther prngrlml/ == represent
either a contribution "in connection with"™ a specific election
or an attempt "to influence" such election. On the contrary,
the explicit language of the statute and its legislative
history, as construed by the courts and as reflected in the
Commission's own regulations, demonstrate that the prohibitioh
on corporate contributions was intended to restrict a highly

partisan form of corporate activity -- what has been charac-

terized by the courts as "active electioneering."

ABC's decision to feature the Governor of California

on its talk programs in Los Angeles and San Francisco was

1/ Por instance, a station might decide to interrupt its
normal programming to schedule a program specifically
tajilored around a particular candidate -- or, simply, to
offer a certain amount of broadcast time for the candidate
to use in whatever manner he wishes. 1In this regard, we
should note that federal communications law affirmatively
obligates broadcast licensees to provide time generally to
political candidates -- whether on a free or paid basis.
See, e.g9., Columbia Broadcast S V. Democratic
National Comm., 4 U.S. '

Indeed, the Federal Communications Co

that a licensee may, if he elects, fulfill his political
broadcasting obligations entirely through offers of free
time to candidates. See, e.g., Rockefeller for Governor
Campaign, 59 FCC 2d 649 (1976). Moreover, Section
iI!ililT} of the Communications Act, enacted as part of
the Federal Election Campaign Act of 1971, provides that
broadcast stations face license revocation if they fail to
"allow reasonable access to or to permit purchase of
reasonable amounts of time" by legally qualified federal
candidates, As the FCC remarked (in comments before this
Commission concerning the formulation of debate regula=
tions): "We do not believe that Congress would, in the
same Act, require broadcasters to give time to Federal
candidates, and simultaneously declare those gifts to be
crimes" (by reading 2 U.S.C. § 441b to prohibit such
offers of broadcast time).
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clearly not a "gift"” in the sense intended by 2 U.S5.C.

.

o
i

b

4§ 41b.Y 1n fact, by selecting the format and producing the
broadcasts, ABC's presentation of these programs constituted
the dissemination of news and informational material more akin
to the "news story and commentary" exemption of the statute
and the Commission's regulations. See pp. 12-13 ggggg.zf I,
is equally apparent that ABC's decision to air these programs
was not partisan electioneering contemplated by Section 441b.
Rather, its decision and activities in this regard represented
a natural extension of a broadcast licensee's fundamental
"public trustee" role -- i.e., to seek out and present the
critical issues of the day by representative sgokesperlunl.if
Finally, pertinent Commission interpretative rulings
also underscore the conclusion that the appearances in ques-

tion do not constitute a contribution under 2 U.5.C. § 441b.

1/ 1In this regard, we believe it is essential to distinguish
between the normal practice of a broadcast station to
invite particular persons to appear on the air, including
government officials and political candidates, and the
situation where a corporation (or any other entity not
affiliated with the station) purchases a discrete amount
of broadcast time for the benefit of a political candi-
date. Obviously, the latter situation differs markedly
from the former, and comes much closer to what would
normally be regarded as a "gift" or "contribution."®

Particular sensitivity by the Commision in even investi-
gating such matters is warranted when the claimed "con-
tribution®” or incident involves a basic news story and
news dissemination. See Reader's Digest Assoc., Inc. V.
Federal Elicticn Commission. 500 F. supp. 1210, 1214
(S.D.N.Y. )

See Red Lion Broadcasting Co. v. FCC, 395 U.S5. 367 (1969).
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For instance, even though the complainants attempt to distin-
guish Advisory Opinion 1977-42, that ruling, in fact, strongly
supports ABC's position. There, a federal Congressional
candidate from West Virginia had hosted two radio "interview"
programs on two different radio stations, one of uhlcﬁ con=-
sisted, at least in part, of the acceptance of live telephone’
calls from the listening audience. One program, broadcast

weekly, was paid for and sponsored by a noncorporate business

enterprise, while the other prn;g:u was produced by the

station, with the candidate/host being "employed and paid by"
the station. The programs were broadcast after the candi-
date/host filed a registration statement with this agency, but
before the candidate/host filed as a candidate with the West
Virginia Secretary of State.

The Commission found that "neither the stations
broadcasting [the] programs, nor the private sponsor of the
weekly program, have made a ‘'‘contribution' or 'expenditure' on
[the candidate/host's] behalf, as defined in the Act and
Commission regulations.™ AO 1977-42, p. 2. This conclusion,
the Commission added, was based on the assumption that the
programs were not conducted for the purpose of influencing the
candidate/host's nomination and the appearances did not
involve (a) any communication expressly advocating the nomina-
tion or election of the candidate appearing in the broadcast

or the defeat of any other candidate or (b) any solicitation,
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making, or acceptance of campaign contributions for the candi-

date in connection with the lppll:lnci.lf

Contrary to the contentions of Complainant Bruinsma
(pp. 2-3) and Complainant Wertz (p. 2), the current situation
is not readily distinguishable from the foregoing advisory
opinion. Bruinsma claims it is distinguishable merely
because, in AQ 1977-42, the candidate was one of several
government "representatives® who hosted the "call-in" program
on the one station, and Governor Brown was the sole "candidate
or elected official"™ who made such broadcast appearances in
this case. First, it is simply not accurate that other
elected officials have not appeared on ABC as guest-hosts (see
pp. 4-6 supra). BSecond, there is nothing in AOD 1977-42 to
suggest that the advisory opinion is dependent on whether one
or more candidates and elected officials appeared on the same

p:og:am.gf

In a general observation prefacing that ruling, the
Commission noted that its "[r]ecent advisory opinions

+ « « have concluded that a 'contribution' or 'expendi-
ture' would not necessarily occur in certain specific cir-
cumstances where the major purpose of activities involving
appearances of candidates for Federal office was not to
influence their nomination or election.® A0 1977-42, p.
2, citing, in addition, AO_1977-54, AO 197B=15 an

19?3-41-

Wertz claims AOD 1977-42 is distinguishable because
Governor Brown has not paid for the time, and has not
received any "continuing reimbursement® for the appear-
ances. However, as we have noted, Governor Brown was
treated in the same manner as other guest hosts on ABC and
given certain compensation for the appearances.
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In short, rather than being distinguishable, AO
1977-42 bears rather directly on the facts of the instant
case. There, as here, the candidate/host appeared on a radio
call-in program. There, as here, one of the programs was
regularly scheduled and was hosted by different persons at
different times. There, as here, the candidate/host had not -
yet qualified as a candidate by completing the necessary
filings with state officials. There, as here, the appearances
were not conducted to expressly advocate or denounce a
particular candidacy or to solicit campaign contributions.

A more recent advisory opinion -- AO 1981-37 -- adds
additional support to the conclusion that Governor Brown's
appearances did not constitute a contribution under 2 U.S5.C.

§ 441b. That ruling involved the participation of a United
States Congressman as moderator for a series of public affairs
forums to be taped before a live audience and then subse-
guently broadcast. The Commission held that corporate pur-
chases of tickets or advertising for the television or radio
presentation of the series was not prohibited under 2 U.S.C.
§ 441b. Rather, the Commission concluded that even though the
candidate's "involvement in the public affairs programs may
indirectly benefit future campaigns,™ the "major purpose” of
the activity would not be the nomination or election of the
Congressman or any other federal candiate, AO 1981-37, p. 3.
In a statement that we believe has particular rele-

vance to the current complaints, the Commission emphasized
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that, in general, "[w] here the purpose of the activity is not
to influence the nomination or election of a candidate for
Federal office but rather in connection with the duties of a
Federal officeholder, the Commission has consistently held
that no contribution or expenditure results under :h- Act. "
1d. at 2. Clearly, therefore, if a current federal Congress-’
man may host or moderate a public affairs forum intended for
broadcast, without invoking 2 U.S.C. § 441b, an incumbent

Governor should likewise be able to host a radio talk program

without invoking 2 U.S.C. § 44lb. Indeed, that result is even

mn:i compelling here where Governor Brown's appearances on KGO
and KABC were initiated by ABC in the exercise of its news and
programming judgment and public interest responsibilities
under federal communications law.

It is irrefutable that Mr. Brown is a highly news-
worthy figure as the Governor of the nation's most populous
state. His appearances in a "talk" or discussion format on
ABC's "“all-talk" radio stations are, we submit, an integral
part of a broadcaster's basic responsibility to present impor-

tant public issues. See, e.g., Fairness Report, 48 FCC 24 1

(1974) . To construe this activity as being conducted for the
purpose of influencing the nomination or election of Governor
Brown would not only belie the pertinent facts underlying his
appearances, it would directly contravene fundamental public
interest principles encouraging such broadcast discussions.

If they are to carry out their proper role under both the
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First Amendment and federal communications law, broadcast
journalists, whether incorporated or not, should be permitted
full freedom toc select and present public officials, whether

candidates or not, for the purpose of addressing important

public issues and responding to public inquiries,

IV. .
Conclusion

Accordingly, for the fn:egninq'rullanl, we urge the
Commin:inn.ta find that no reason exists to believe that
either complaint sets forth a possible violation of the
Federal Election Campaign Act. Any other result, we submit,
would be contrary to both federal election law and this
Commission's interpretative rulings, as well as in direct con-
flict with applicable federal communications law,

Respectfully submitted,

AMERICAN BROADCASTING
COMPANIES, INC.

By Everett H. Erlick
Douglas S. Land
Lettice Tanchum
1330 Avenue of the Americas
New York, MNew York 10019

James A. McEKenna, Jr.

Carl R. Ramey
McKenna, Wilkinson & Kittner
1150 Seventeenth St., N.W.
Washington, D.C. 20036

January 29, 1982 Its Attorneys
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Page one (1) " January 26, 1982

:::ilﬂlnt of Ms. Nelkane Benton, Director of Community H‘lltiﬂﬂl. KABC
o

I, Nelkane Benton, being duly sworm, hnrab{ state that I am Director
of Community Relations at C Radio, Los Angeles, California.

I have reviewed the sr:ﬁrtml that aired on KABC on August 24, 1981
between the hours of 9:0 and 1:00 PM, on November 13, 1981 between the
hours of 4:00 PM and 7:00 PM, and on December 7, 1981 between the hours

of 4:00 PM and 7:00 PM, which were st-hosted by Governor Edmund Brown.
The subjects discussed by Govermor Brown, his guests, and listenars who
called the station were issues of general interest to the citizens of
California. In particular, no comments were made advocating the riomination
or election of Governor Brown for United States Senate or l’vucltin; the
defeat of any candidate for U.S. Senate.* 1In addition Governor Brown

made no statements that could be construed as a solicitation of funds

for his candidacy.

The guest-host appearance by Governor Brown was initiated by KABC
Radio. It is the practice of the station, from time to time, to invite
— prominent civic and political leaders to host talk programs. The Governor's
agpearanc: was consistent with the format of the station which consists
©of a continuum of talk show programs and news reports. Governor Brown
m 8ppeared as guest-host on a tal prugrlm in place of the regularly aired
tlgk program on November 11, 1981 and December 7, 198l1. Governor Brown
«~was paid for his appearances on KABC Radio in accordance with the minimum
__Tates of the American Federation of Television and Radio Artists.

.- The station does not maintain transcripts of its talk programs and,
accordingly has no transcript of the programs on which Governor Brown

C appeared. The station, however, keeps a metro tech tape, which is a slow

_ speed, low quality recording of its programming, twenty-four hours a day.

bl.

© *Although no such comments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. ese lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.




Page tvo (2) Jiqf:nr 26, 1982

As Governor of the State of California, Edmund l'rm has been a
fre t and louﬂ:.lttn guest on KABC. During 1981, Governor Brown

was as a p -in guest on the Carole am on March
9, 1981 between 8:37 PM and 8:55 PM, on August 7, 19‘1’::&-& 7112

and 7:17 PM, and on August 20, 1981 between 9:07 PM and 9:26 PM, and
in !1;-11: on the Michael Jackson show on May 7, 1981 between

as a -
9:06 and 9: . He was an in studio st of the Carole a
show on July'16, 1981 between 8:05 PN and 8140 PM. ey

The station considers the asxortmity to have had Governor Brown
© to have been a valuable progran

guest-host a program on XABC Ra
service to its listeners.

" Sworn to before me
— this. /% . day of
ey . ,ﬂ‘ﬁ;.i [ 1.9 2

JOANNE K. UDELL

PUBLIC - CALIFORNIA
NOTARY TANGELES COUNTY
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Page three (3) | J;iﬁl:r 26, 1982

¥
Appendix A

Governor Edmund G. (Jerry) Browm Jr., littiﬂ! in for Michael Jackson on
8/24/8l--at approximately 11:16 A.M.--the following caller: "You're

doing a great job. I may not vote for you for the Slnltll but I'd 1like to
see you do this regularly." Govermor Brown: (over caller
uh, you'd better keep an open mind, here. All right?"

s laugh) "Hey,

Governor Edmund G. (Jerry) Brown Jr., sitting in for Michael Jackson on
8/24/81. At approximately 11:45 A.M.--the following: Governor Brown:
{rtintrndu:in!h. dersheriff Sherm Block after the break) "We're on with
Undersheriff rm Block of L.A. County. By the way, are you an announ-
ou're not an announced candidate, yet, I take it at this point."

lock: "I am not an announced candidate.” Brown: "I tell ya, it's a
secret at this point but one known to most of the citizens of the County."
Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that."

Governor Edmund G. (Jerry) Brown Jr., on 12/7/8l., At approximately
6:08 P.M. The fallawin§= Caller: "Governor, you're doing an outstanding
> job." Governor Brown: "Is that as governor or is that on this talk show?"
Caller: (talking over Governor's words) "...Put in for talk show host
instead of senator." Governor Brown: "All right." Caller: ''My question
<- 1s on reapportionment..."
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Statement of Ms. Jnn’tt- Boudreau, Assistant gﬁ:m b‘lnctu:-,
KGO Radio. ‘

(]

I, Jeannette Boudreau, being duly sworn, hereby state that I am
Assistant Program Director at KGO Radio San Francisco, California.

I have reviewed the programs that aired on KGO on October 19, 1981,
between the hours of lpm and 4pm, and on December 18, 1981, between
the hours of 7pm and 10pm, which were guest hosted by Governor Edmund
Brown. The subjects discussed by Gov. Brown, his guests, and listeners
who called the station, were issues of general interest to the citizens
of California. In Particular, no comments were made advocating the
nomination or election of Gov. Brown for U.S. Senate or advocating the
defeat of any candidate for U.S. Senate.* In addition, Gov. Brown made
no statements that could be construed as a solicitation of funds for
his candidacy.

The guest host appearances by Gov. Brown were initiated by KGO Radio.
It is the practice or the station, from time to time, to invite prominent
civic and political leaders to host talk programs in liew of regular
scheduled hosts. The governor's appearance was consistent with the
t~ format of the station which consists of a continuum of talk show programs
and news reports. Gov. Brown appeared as a subsitute host for Jim Eason
© on October 19, 1981 and for Ronn Owens on December 18, 1981. Gov. Brown
oy WAS paid for his appearances on KGO Radio with accordance with the minimum
rates of the American Federation of Radio and Television Artists.
The station does not maintain transcripts of its talk programs, and
= accordingly, has no transcript of the programs on which Gov. Brown
. appeared. The station, however, keeps a metro tech tape which is a slow
speed, low-guality recording of it's programming, 24 hours a day.
e
_As Governor of the State of California, Edmund Brown has been a frequent
and sought after guest on KGO. During 1981, Gov. Brown was heard as a
 phone-in guest on August 6 at 7pm, May 7 at 7pm, July 9 at lpm and as
an in studio guest on July 8, 1981 at 7pm.
o
The station considers the opportunity to have had the Govenor of the
@ state guest host a program on KGO radio a valuable program service to
it's listeners.

* Although no such comments were made during the course of these programs,
incidental references to the U.S. Sentatorial campagin were made., These
lasted a matter of seconds. The nature of these comments is set forth
and attached hereto as Appendix B
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On the show of October 19, 1981 at approx. l:40pm, a caller to the
program asked Gov. Borwn what his position on the abortion issue would
be if he were to become a U.S. Senator. Gov. Brown outlined his position
on abortion.

On the show of October 19th during the second hour of the broadcast

a caller asked Gov. Brown as a potential candidate for the Senate what
his views would be on space exploration. Gov. Brown outlined :

hsi view on this subject.

Qf December 18, 1981 at approximately 7:40pm, a caller guestioned whether
Gov. Brown should be allowed air time on KGO Radio, since he was obviously
running for the Senate. Gov. Brown responded that he was making himself
accessible in this capacity as Govenor of California to those who elected
him an to whom he was accountable for his performance in office. Gov. Brown
stated that he was not a candidate in the eyes of the law.




CERTIFICATE OF SERVICE

I, Beth Bennett, hereby certify that on this 29th
day of January, 1982, copies of the foregoing "Response of
American Broadcasting Companies, Inc." were sent by United

States First Class Mail, postage prepaid, to the following:

William E. Taylor, Esq.
Federal Election Commission
Seventh Floor

1325 K Street, N.W.
Washington, D.C. 20463

Burton R. Cohn, Esgq.

Cohn, Gotcher, Singer & Anderson
Fifth Floor

833 Wilshire Boulevard

Los Angeles, California 90017

Mr, Martin Simon

Treasurer, Wertz for Senate
711 5. Vermont Avenue $#207

Los Angeles, California 90005

E.ﬂ‘.rﬂ- rl-_,.r'L i
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Charles N. Steele, Esqulire
General Counsel

Federal Election Commissicn
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1418, MUR 1419

Dear Mr. Steele:

We submit on behalf of Gannett Co., Inc., the parent
company of Paclfiec and Southern Company, Inc., which is the
licensee of radio broadcast station KSDO, San Diego,

California, its response to complaints flled by Theodore A.
(Ted) Bruinsma and the Wertz For Senate Committee,

We also ask that this letter be considered a statement
of ocur representation of Gannett Co., Ine. with reference to

MUR 1419. A statement of representation with respect to
MUR 1418 has already been filled.

T

If you have any questions concerning this matter, don't
hesltate to contact me.
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. FEDERAL ELECTION COMMISSION
Washington, D.C.

In the Matter of MUR 1418
Gannett Co., Inc. MUR 1419

RESPONSE OF GANNETT CO,, INC. TO COMPLAINTS BY
THEODORE A. (TED) BRUINSMA AND THE WERTZ FOR SENATE COMMITTEE

Gannett Co.. Inc. ('"Gannett"), the parent company of Pacific
and Southern Company, Inc., which is the licensee of radio
station KSDO, San Diego, California, submits this response to the
complaints filed by Theodore A. (Ted) Bruinsma and the Wertz For
Senate Committee ('"Wertz Committee"). In their complaints,

Mr. Bruinsma and the Wertz Committee contend that Gannett has
permitted the Honorable Edmund G. Brown, Jr., the incumbent

Governor of Califormia, to appear as a guest on the KSDO Midday

Show With Lawrence Gross (''Midday Show') to answer questions

telephoned to the station by members of the radio audience and

that by doing so Gannett has made a "contribution" or "expenditure"

in violation of 2 U.S.C. §44l1b (1976).
Although Governor Brown has appeared several times on the

Midday Show, his appearances do not constitute contributions or

expenditures by Gannett. First, at the time of his appearances,
Governor Brown was not a candidate for any federal office, and

such candidacy is a precondition to his appearances being considered
contributions or expenditures. Furthermore, if Governor Brown

had been a candidate for federal office when he appeared on the
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Midday Show, his appearances would still not have constituted
contributions or expenditures, bscause they were not in connection
with a federal election. The Commission has repeatedly held that
sponsorship of a candidate’'s appearance is not a contribution or
expenditure if the primary purpose of the appearance is unconnected
with a federal election and if during that appearance the candidate
neither solicics contributions to his campaign nor advocates his
election or the defeat of his opponents. Governor Brown's appearances
on KSDO were not connected with any campaign for a federal office;

he was offered an opportunity to appear on KSDO because the station's
staff concluded that providing KSDO's audience with an opportunicy

to question the incumbent governor would serve the public interest.
During his appearances on the Midday Show, Governor Brown did not
solicit contributions to nor advocate the election or defeat of any
federal candidate. Finally, assuming that during his appearances on
the Midday Show Governor Brown had advocated his election to a

federal office, his appearances would still not constitute contri-
butions or expenditures because they fall within the scope of 2 U.5.C.
§43L(9)(B) (L) (Supp. IV 198l), which excludes from the definition

of expenditure the costs of any news story, commentary, or editorial

distributed over the faclilities of a broadcast station. 1/

L/Although 2 U.5.C. §431(9)(B)(i) relates nnl¥ to expenditures, the
Commission has construed it to be a limication on the definicion
of contribution as well, See 11 CFR §100.7(b)(2) (198l1) and
AQ 1978-76 [CCH ¥ 5370].




A. Statement of Facts.
After Mr. John Mainelli, KSDO's News Director, heard Governor

Brown on another California radio station acting as the "host" of
a call-in program, he contacted the Governmor's staff and extended
to the Governor an invitation to appear on the Midday Show. The
Midday Show is broadcast Monday through Friday, 9:00 a.m. to noonm,
and it has a standard format: Lawrence Gross, the host, appears
with a guest, and he and the guest receive telephone calls from
listeners. Public officials regularly appear on the Midday Show.
(S¢e Exhibit I, Appendix A.)

KSDO was anxious to have Governor Brown appear because it
had concluded that the opportunity to question Governor Brown and
hear his responses would be attractive to the station's audience
and would serve the public interest. Governor Brown appeared on the
Midday Show three times: on October 12, 1981 from 10:00 a.m. to
11:30 a.m.; on October 28, 1981 from 9:00 a.m. to noon; and on
December 21, 1981 from 9:00 a.m. to noon. On each occasion,
Governor Brown appeared with the program's host, Mr. Lawrence Gross.
To the best of Mr. Mainelli's and Mr. Gross's recollections, Governor
Brown neicther solicited contributions to any candidate for any
federal office nor made any statement in support of or in opposition
to any candidate for any federal office during his appearances. (See

Exhibic I.)




Since Governor Brown Was Not A Candidate For Federal Office
When He Appeared On The , His Appearances Were
ot Contributions Or E i Gannett.

Tictle 2 U.S.C. §441b prohibits corporations from making

contributions or expenditures in connection with any federal election.
Section 441b(b)(2) defines the terms contribution and expenditure
in relevant part as a gift of anything of value to a 'candidate,
campaign committee or political organization." Assuming that

Governor Brown's appearances as a guest on the Midday Show were

gifts of radio time to 1'11.1:11,1"ir these gifts could not be contributions

or expenditures unless Governor Brown was a candidate for some

federal n::—ff.i.\:m.;i‘IIr Neither Mr. Bruinsma nor the Wertz Committee

has submitted any evidence to show that Governor Brown was a

candidate for federal office when he appeared on KSDO.

C. Governor Brown's Appearances On The Midday Show Would Not
Have Been Contributions Or Expenditures Even He Had Been

A Candidate For Federal Office Because They Were Not In
Connection With A Federal Election.

To be a contribution or expenditure a gift must be made "in

connection with a federal election.”" 2 U.S5.C. §441b(b)(2). The

Z/Mr. Bruinsma and the Wertz Committee assume that Governor Brown's
appearances on the Midday Show were ''gifts' of radio time to
the Governor. Actually, it was Govermor Brown who was providing
KSDO with a substantial benefit. KSDO, like other commercial
radio stations, tries to broadcast programming that will maximize
its audience. Since the audience appeal of call-in shows like the
Midday Show depends to a large extent upon the interest that the
audience has in the guest, Governor Brown's appearances conferred
a substantial benefit on KSDO.

2/c£. A0 1975-8 [CCH ¢ 5112].
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Commission has hald that a candidate's appearance before members
of his/her electorate is not "in connection with a federal election"”
if the primary purpose of that appearance is not connected with a
federal election, and if the appearance does not include the
solicitation of campaign contributions or any communications advo-
cating the nomination, election or defeat of any candidate for federal
office. 1In AO 1977-42 [CCH ¥ 5313], the Commission held that
corporate sponsorship of a radio call-in program in which a candidate
for federal office was the host was not a contribution or expenditure.
Similarly, in AO 1981-37 [CCH Y 5623), the Commission permitted a
corporation to sponsor a series of televised public affairs forums
in which an incumbent Congressman, and apparent candidate for re-
election, was a participant, and in AO 1978-4 [CCH ¥ 5293), the
Commission allowed corporations to sponsor a testimonial dinner for
a Congressman in his congressional district despite the fact that
the Congressman was a candidate for ru—nltctian.if
D. Even If Governor Brown Had Used His Appearances To Advocate
His Election To Some Federal Office, They Still Would Not
Have Constituted Contributions Or Expenditures By Gannett,
Because They Would Have Come Within The Scope of 2 U.S.C.
§431(9)(B) (i), Which Excludes From The Definition Of Those
Terms The Costs Of News Stories, Commentaries, And
Edicorials Carried By A Broadcast Station.

Ticle 2 U.S.C. §431(9)(B)(L) provides that the cost of any

2/See also AD 1980-22 [CCH Y 5479] (the Commission held that an
incorporated trade association, and its corporate members, could
sponsor a series of town meetings in which Senators and Congress-
men participated); AO 1979-2 [CCH ¥ 5399] (the Commission approved
corporate sponsorship of political conferences in which a
Congressman would appear as a primary participant); AO 1978-15
(CCH ¥ 5304); and AOQ 1977-54 [CCH ¥ 5301].




news story, commentary, or editorial by any station, newspaper,
magazine, or other periodical publication will be exempt from the
definition of expenditure unless the facilities are owned or
controlled by a political party, a political committee, or
candidate. Although there has been some question about the
applicability of Section 431(9)(B)(i) to the separate defimition
of contribution and expenditure in Section 441b(b)(2), the plain
language of Section 431 demonstrates that Congress intended it to
apply across the board. Nothing in the legislative history of
Section 431 evinces any other intent. Furthermore, in its decision
in A0 1978-76 [CCH ¥ 5370], the Commission appears to have assumed
that Section 431 (f)(4)(a), the predecessor of Section 431(9)(B) (i),
applies to the definition of contribution and expenditure in Section
441b. In that Advisory Opinion, the Commission was asked if broad-
cast by a television station of a film showing the facilities that
were available to a Congressman's constituents would constitute a
corporate contribution or expenditure. The Commission answered in
the negative on the grounds that such a broadcast fell within the
ambit of Section 431(f)(4)(a).

Moreover, as the Commission's staff has recognized, the
legislative history of Section 441b and its predecessors demonstrates

that when it prohibited corporate contributions, Congress did not




it 2

intend to interfere in any way with the historic role of newspapers
and broadcast stations as providers of information to the
electorate .2’ Therefore, even if the Commission concludes that
Section 431(9)(B) (1) does not apply directly to Sectiom 44lb, it
would nevertheless be justified in using Section 431(9)(B)(1i) as

a guide to a proper interpretation of Section 441b,

Governor Brown's appearances as a guest on the Midday Show
fall within the ambit of Section 431(9)(B)(i), which excludes the
cost of "news stories"” from the definition of contribution and
expenditure. The broadcast of a candidate's press conference would
certainly qualify as a news story, and there is no significant
difference between the broadcast of a press conference during
which Governor Brown would respond to questions from journalists
and the broadcast of a call-in program during which Govermor Brown
responds to questions from the radio audience.

Furthermore, we submit that even if KSDO had simply provided
Governor Brown with time to make statements in support of a
candidacy for federal office, such a program would still have come
within the scope of Section 431(9)(B)(i). Congress must have

intended the language of Section 431(9)(B) (1) to cover the broadcast

EHFEC Agenda Document #79-324, December 6, 1979, at 13,




of statements by candidates in support of their candidacy, as well
as the broadcast of other campaign coverage. Any other inter-
pretation of Section 44lb's restrictions on corporate contributions
would put them in direct conflict with Congress' clear intention,
as manifested in Section 312(a)(7) of the Communications Act of
1934, as amended, 47 U.S.C. §312(a)(7) (1976), to encourage
broadcasters to make broadcast time available to candidates for
federal offices. Moreover, construing Section 441b to prohibit
absolutely the provision of free time to federal candidates would
bring Section 441b in direct conflict as well with Section 315 of
the Communications Act of 1934, as amended, 47 U.S.C. §315 (1976).
Section 315 states that if the licensee of a broadcast station permits
a candidate to use the station, it must give equal time to all
other candidates for the same office. Section 315 reflects a
Congressional determination to allow licensees to give free time
to candidates for the expression of their views, conditioned on
their providing equal time to other candidates. The Congressional
scheme created by Section 315 would be nullified, however, 1if
Section 44lb was interpreted to prohibit radio and television
licensees from giving broadcast time to federal candidates.
Section 441b must be construed, therefore, to permit broadcast
stations, like KSDO, to provide candidates for federal elective

office with time in which to advocate their candidacy.
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E. Conclusion.
Gannett respectfully submits that the complaints filed by

Mr. Bruinsma and the Wertz Committee do not provide any
reason to believe that Gannett has violated Section 441b of the
Federal Election Campaign Act, as amended, and, therefore,
their complaints should be dismissed.

Respectfully submitted,

January 28, 1982
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AflboavT oF JouN MAINELLY o

I, the undersigned, John Mainelli, under oath, depose and say that:

1. I am the News Director at radio broadcast station KSDO, San
piego, California.

2. During the Fall of 1981, I heard Edmund G. Brown, Jr., the
Governor of California, appearing on a call-in program on another radio
station. During that call-in program, Governor Brown indicated that he
would like to appear on other such programs throughout the state. Be-
lieving that Governor Brown's appearance would appeal to our audience
and would be in the public interest, I contacted the Governor's staff
on behalf of KSDO and extended to the Governor an invitation to appear

on the KSDO Midday Show with Laurence Gross ("Midday Show").

3. The Midday Show is one of a number of talk shows that are
broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.
to noon. The Midday Show has a set format. Laurence Gross, the host,
appears with a guest, and he and the guest receive telephone calls from
listeners. Discussions are sometimes directed towards a single topic
area in which the quest has a particular expertise; but at other times,
the subject area is not limited, and the guest responds to a wide range
of questions from the station's audience. Governor Brown appeared on the
Midday Show three times: On October 12, 1981 from 1l0:00 a.m. to 11:30 a.m.:
on October 28, 1981 from 9:00 a.m. te ncon; and on December 21, 1981
from 9:00 a.m. to noon. On each occasion, Governor Brown appeared as a
guest with Laurence Gross, the regular host.

4. Public officials fregquently appear on the Midday Show. Some
of the public figures who have appeared recently are listed in the

attached Appendix A.

/30




5. Governor Brown was asked to appear on the Midday Show because
he was the Governor of California and, therefore, his appearance was
likely to be attractive to our audience and would serve the publiec
interest by providing residents of the San Diego area with an opportunity
to question him about state policies.

6. To the best of my knowledge, Governor Brown was not at the
time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during
his appearances on the Midday Show, Governor Brown did not solicit con-
tributions on behalf of any candidate for federal cffice nor advocate

the election or defeat of any candidate for federal office.

MQ_{umﬁ.&&

'élDHH MAINELLI

Subscribed and sworn to before me this ){,T» day of

Januvary, 1982.

.f.i"
ffL-r'l

Notary Public

OFFICIAL SEAL

CM HENNEN

NOTATY PUNLIC CALIFORNIA &
PRINCIPAL SFFICE IN
SAN DIEGO COUNTY

My Commimion Expires Awguit 21, 1985 |
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Before the
FEDERAL ELECTION COMMISSION
Washington, D.C.

In the Matter of MUR 1418
Gannett Co., Inc. MUR 1419

RESPONSE OF GANNETT CO., INC. TO COMPLAINTS BY
THEODORE A. (TED) BRUINSMA AND THE WERTZ FOR SENATE COMMITTEE

Gannett Co.. Inc. ("Gannett"), the parent company of Pacific
and Southern Company, Inc., which is the licensee of radio
station KSDO, San Diego, California, submits this response to the
complaints filed by Theodore A. (Ted) Bruinsma and the Wertz For
Senate Committee ('"Wertz Committee'). In their complaints.'

Mr. Bruinsma and the Wertz Committee contend that Gannett has
permitted the Honorable Edmund G. Brown, Jr., the incumbent

Governor of California, to appear as a guest on the KSDO Midday

Show With Lawrence Gross ("Midday Show') to answer questions

telephoned to the station by members of the radio audience and

L~
o
™
T
»
[ ey

that by doing so Gannett has made a 'contribution" or "expenditure"
in violation of 2 U.S.C. §441b (1976).

Although Governor Brown has appeared several times on the

R 20

Midday Show, his appearances do not constitute contributions or

expenditures by Gannett. First, at the time of his appearances,
Governor Brown was not a candidate for any federal office, and

such candidacy is a precondition to his appearances being considered
contributions or expenditures. Furthermore, if Governor Brown

had been a candidate for federal office when he appeared on the




Midday Show, his appearances would still not have constituted
contributions or expenditures, because they were not in connection
with a federal election. The Commission has repeatedly held that
sponsorship of a candidate's appearance is not a contribution or
expenditure if the primary purpose of the appearance is unconnected
with a federal election and if during that appearance the candidate
neither solicits contributions to his campaign nor advocates his
election or the defeat of his opponents. Governor Brown's appearances
on KSDO were not connected with any campaign for a federal office;

he was offered an opportunity to appear on KSDO because the station's
staff concluded that providing KSDO's audience with an opportunity

to question the incumbent governor would serve the public interest.
During his appearances on the Midday Show, Govermor Brown did not
solicit contributions to nor advocate the election or defeat of any
federal candidate. Finally, assuming that during his appearances on
the Midday Show Governor Brown had advocated his election to a
federal office, his appearances would still not constitute contri-
butions or expenditures because they fall within the scope of 2 U.S.C.
§431(9)(B)(1i) (Supp. IV 1981), which excludes from the definition

of expenditure the costs of any news story, commentary, or editorial

distributed over the facilities of a broadcast station. 1/

lf&lthaugh 2 U.5.C, §431(9)(B)Y(1i) relates only to expenditures, the
Commission has construed it to be a limitation on the definition
of contribution as well. See 11 CFR §100.7(b)(2) (1981) and
AD 1978-76 [CCH § 5370].




A. Stacement of Facts.
After Mr. John Mainelli, KSDO's News Director, heard Governor

Brown on another California radio scation acting as the "host" of
a call-in program, he contacted the Governor's staff and extended
to the Governor an invitation to appear on the Midday Show. The
Midday Show is broadcast Monday through Friday, 9:00 a.m. to noon,
and it has a standard format: Lawrence Gross, the host, appears
with a guest, and he and the guest receive telephone calls from
listeners. Public officials regularly appear on the Midday Show.
(See Exhibit I, Appendix A.)

KSDO was anxious to have Governor Brown appear because it
had concluded that the opportunity to question Governor Brown and
hear his responses would be attractive to the station's audience
and would serve the public interest. Governor Brown appeared on the
Midday Show three times: on October 12, 1981 from 10:00 a.m. to
11:30 a.m.; on October 28, 1981 from 9:00 a.m., to noon; and on
December 21, 1981 from 9:00 a.m. to noon. On each occasion,
Governor Brown appeared with the program's host, Mr. Lawrence Gross.
To the best of Mr. Mainelli's and Mr. Gross's recollections, Governor
Brown neither solicited contributions to any candidate for any
federal office nor made any statement in support of or in opposition
to any candidate for any federal office during his appearances. (See

Exhibit 1.)




Since Governor Brown Was Not A Candidate For Federal Office

thn He apgtlrid Dn The y;sggﬁ_gng*. His Appearances VWere
Not Contributions Or Expen res By Gannett,

Title 2 U.S.C. §441b prohibits corporations from making

contributions or expenditures in comnection with any federal election.
Section 441b(b)(2) defines the terms contribution and expenditure
in relevant part as a gift of anything of value to a ''candidate,
campaign committee or political organization.' Assuming that
Governor Brown's appearances as a guest on the Midday Show were
gifers of radio time to him,g! these gifts could not be contributions
or expenditures unless Governor Brown was a candidate for some
federal office.3’/ Neither Mr. Bruinsma nor the Wertz Committee
has submitted any evidence to show that Governor Brown was a
candidate for federal office when he appeared on KSDO.
C. Governor Brown's Appearances On The Midday Show Would Not

Have Been Contributions Or Expenditures Even If He Had Been

A Candidate For Federal Office Because They Were Not In
Connection With A Federal Election.

To be a contribution or expenditure a gift must be made "in

connection with a federal election." 2 U.S.C. §441b(b)(2). The

2/Mr. Bruinsma and the Wertz Committee assume that Governor Brown's
appearances on the Midday Show were ''gifts" of radio time to
the Governor. Actually, it was Governor Brown who was providing
KSDO with a substantial benefit. KSDO, like other commercial
radio stations, tries to broadcast prn;ramming that will maximize
its audience. Since the audience appeal of call-in shows like the
Midday Show depends to a large extent upon the interest that the
audience has in the guest, Governor Brown's appearances conferred
a substantial benefit on KSDO.

3/cf. A0 1975-8 [CCH 1 5112].
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Commission has held that a candidate's appearance before members
of his/her electorate is not "in connection with a federal election"”
if the primary purpose of that appearance is not connected with a
federal election, and if the appearance does not include the
solicitation of campaign contributions or any communications advo-
cating the nomination, election or defeat of any candidate for federal
office. In AO 1977-42 [CCH Y 5313], the Commission held that
corporate sponsorship of a radio call-in program in which a candidate
for federal office was the host was not a contribution or expenditure,
Similarly, in AO 1981-37 [CCH Y 5623), the Commission permitted a
corporation to sponsor a series of televised public affairs forums
in which an incumbent Congressman, and apparent candidate for re-
election, was a participant, and in AO 1978-4 [CCH Y 5293], the
Commission allowed corporations to sponsor a testimonial dinner for
a Congressman in his congressional district despite the fact that
the Congressman was a candidate for *1.'e-ele4:t:in:>:1.5‘-"Ir
D. Even If Governmor Brown Had Used His Appearances To Advocate

His Election To Some Federal Office, They Still Would Not

Have Constituted Contributions Or Expenditures By Gannett,

Because They Would Have Come Within The Scope of 2 U.S.C.

§431(9)(B) (i), Which Excludes From The Definition Of Those

Terms The Costs Of News Stories, Commentaries, And

Editorials Carried By A Broadcast Station.

Title 2 U.S.C. §431(9)(B) (i) provides that the cost of any

4/5ee also A0 1980-22 [CCH ¥ 5479] (the Commission held that an
incorporated trade association, and its corporate members, could
sponsor a series of town meetings in which Senators and Congress-
men participated); A0 1979-2 [CCH ¥ 5399] (the Commission approved
corporate sponsorship of political conferences in which a
Congressman would appear as a primary participant); AO 1978-15
(CCH ¥ 5304]; and AO 1977-54 [CCH ¥ 5301].
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news story, commentary, or editorial by any station, newspaper,
magazine, or other periodical publication will be exempt from the
definition of expenditure unless the facilities are owned or
controlled by a political party, a political committee, or
candidate. Although there has been some question about the
applicability of Section 431(9)(B) (i) to the separate definition
of contribution and expenditure in Section 441b(b)(2), the plain
language of Section 431 demonstrates that Congress intended it to
apply across the board. MNothing in the legislative history of
Section 431 evinces any other intent. Furthermore, in its decision
in AO 1978-76 [CCH ¥ 5370], the Commission appears to have assumed
that Section 431 (£f)(4)(a), the predecessor of Section 431(9)(B) (i),
applies to the definition of contribution and expenditure in Section
441b. In that Advisory Opinion, the Commission was asked if broad-
cast by a television station of a film showing the facilities that
were available to a Congressman's constituents would constitute a
corporate contribution or expenditure. The Commission answered in
the negative on the grounds that such a broadcast fell within the
ambit of Section 431(f)(4)(a).

Moreover, as the Commission's staff has recognized, the
legislative history of Section 441b and its predecessors demonstrates

that when it prohibited corporate contributions, Congress did not




intend to interfere in any way with the historic role of newspapers
and broadcast stations as providers of information to the
electorate.2/ Therefore, even if the Commission concludes that
Section 431(9)(B) (i) does not apply directly to Section &44lb, it
would nevertheless be justified in using Section 431(9)(B)(1i) as

a guide to a proper interpretation of Section 441b.

Governor Brown's appearances as a guest on the Midday Show
fall within the ambit of Section 431(9)(B) (i), which excludes the
cost of "news stories" from the definition of contribution and
expenditure. The broadcast of a candidate's press conference would
certainly qualify as a news story, and there is no significant
difference between the broadcast of a press conference during
which Governor Brown would respond to questions from journalists
and the broadcast of a call-in program during which Governor Brown
responds to questions from the radio audience.

Furthermore, we submit that even if KSDO had simply provided
Governor Brown with time to make statements in support of a
candidacy for federal office, such a program would still have come
within the scope of Section 431(9)(B)(i). Congress must have

intended the language of Section 431(9)(B)(i) to cover the broadcast

3/FEC Agenda Document #79-324, December 6, 1979, at 13.




of statements by candidates in support of their candidacy, as well

as the broadcast of other campaign coverage. Any other inter-

pretation of Section 441b's restrictions on corporate contributions

would put them in direct conflict with Congress' clear intention,
as manifested in Section 312(a)(7) of the Communications Act of
1934, as amended, 47 U.S.C. §312(a)(7) (1976), to encourage
broadcasters to make broadcast time available to candidates for
federal offices. Moreover, construing Section 441b to prohibit
absolutely the provision of free time to federal candidates would
bring Section 441b in direct conflict as well with Section 315 of
the Communications Act of 1934, as amended, 47 U.S.C. §315 (1976).
Section 315 states that if the licensee of a broadcast station permits
a candidate to use the station, it must give equal time to all
other candidates for the same office. Section 315 reflects a
Congressional determination to allow licensees to give free time
to candidates for the expression of their views, conditioned on
their providing equal time to other candidates. The Congressional
scheme created by Section 315 would be nullified, however, if
Section 44lb was interpreted to prohibit radio and television
licensees from giving broadcast time to federal candidates.
Section 441b must be construed, therefore, to permit broadcast
stations, like KSDO, to provide candidates for federal elective

office with time in which to adveocate their candidacy.




E. Conclusion.
Gannett respectfully submits that the complaints filed by
Mr. Bruinsma and the Wertz Committee do not provide any

reason to believe that Gannett has violated Section 441b of the
Federal Election Campaign Act, as amended, and, therefore,
their complaints should be dismissed.

Respectfully submitted,

GANNETT CO., INC.

By
John J. Dully

PIERSON, BALL & DOWD
1200 18th Street, N.W,
Washington, D.C. 20036

January 28, 1982
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k'IDL?IT OF JOHN MAINELLI .

I, the undersigned, John Mainelli, under cath, depose and say that:

1. I am the News Director at radio broadcast station KSDO, San
Diego, California.

2, During the Fall of 1981, I heard Edmund G. Brown, Jr., the
Governor of California, appearing on a call=in program on another radio
station. During that call-in program, Governor Brown indicated that he
would like to appear on other such programs throughout the state. Be-
lieving that Governor Brown's appearance would appeal to our audience
and would be in the public interest, I contacted the Governor's staff
on behalf of KSDO and extended to the Governor an invitation toc appear
on the KSDO Midday Show with Laurence Gross ("Midday Show").

3., The Midday Show is one of a number of talk shows that are
broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.
to noon. The Midday Show has a set format. Laurence Gross, the host,
appears with a guest, and he and the guest receive telephone calls from
listeners. Discussions are sometimes directed towards a single topic
area in which the guest has a particular expertise; but at other times,
the subject area is not limited, and the guest responds to a wide range
of guestions from the station's audience. Governor Brown appeared on the
Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;
on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981
from 9:00 a.m. to noon. On each cccasion, Governor Brown appeared as a
guest with Laurence Gross, the regular host.

4. Public officials freguently appear on the Midday Show.
of the public figures who have appeared recently are listed in

attached Acpendix A.
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5. Governor Brown was asked to appear on the Midday Show because
he was the Governor of California and, therefore, his appearance was
likely to be attractive to our audience and would serve the public
interest by providing residents of the San Diego area with an opportunity
to question him about state policies.

6. To the best of my knowledge, Governor Brown was not at the
time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during
his appearances on the Midday Show, Governor Brown did not solicit con-
tributions on behalf of any candidate for federal office nor advocate

the election or defeat of any candidate for federal office.

JOHN MAIMELLI

Subscribed and swern to before me this . - day of

January, 1982.

OFFICIAL 52
CM HENNEN
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= f PRIMCIPAL DIRICE '™
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TEL OS5 33-RESN
CABLE ADDAERE IENBALL™

January 28, 1982

William Taylor, Esquire
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Bill:

I enclose a copy of Gannett Co., Inc.'s response to
the complaints of Theodore A. (Ted) Bruinsma and the Wertz
For Senate Committee, If you have any questions concerning

our response, or need any additional information, don't
heslitate to give me a call.

JJdD:dh
Enclosure

Sifigerely,
PIE » BALL & DOWD
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Charles N. Stesle, Esquire
General Counsel

Tederal Election Commission
1325 K Street, MN.W.
7ashington, D.C. 20463

" Re: MUR 1418, MOR 1419
DedT Mr. Stesls:

™ We submit on babalf of Gemnett Co., Inc., the l:’:n:u

dore A.

sompany of Pacific and Southern .
ltenazl of radio broadecast luti.:l-ﬁk;i hl:n;m

-atifornia, its response to complaints
(Ted) Bruinsma and the Werts For Semate Committee.

— We also ask that this letter be considered a statement
of our rapresentation of Cannett Co., Inc. with referencs to
HUR 1419. A statement of N!:llﬂl‘:lﬂ.ﬂl with respect to
unauu has already been filed.

~: If you have any questions concerning this matter, don't
Jasitate to contact me.
m

Sincarely,
PIERSON, BALL & DOWD

John J. Duffy

JID:dh
Znclosure

ee: Willism Taylor, Esq.
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FEDERAL ELECTION COMMISSION
Washington, D.C.

In the Matter of MUR 1418
Gannett Co., Inc. MUR 1419

RESPONSE OF GANNETT CO., INC. TO COMPLAINTS BY

THEODORE A. (TED) BRUINSMA AND THE WERTZ FOR SENATE COMMITTEE

Gannett Co.. Inc. ("Gannett"), the parent company of Pacific
and Southern Company, Inec., which is the licensee of radio
station KSDO, San Diego, California, submits this response to the
complaints filed by Theodore A. (Ted) Bruinsma and the Wertz For
Senate Committee ("Wertz Committee'). In their cumplaintl.r
Mr. Bruinsma and the Wertz Committee contend that Gannett has
permitted the Honorable Edmund G. Brown, Jr., the incumbent

Governor of California, to appear as a guest on the KSDO Midday

Show With Lawrence Gross ('"Midday Show") to answer questions

telephoned to the station by members of the radio audience and

that by doing so Gannett has made a "contribution" or "expenditure"

in violation of 2 U.S.C. §441b (1976).

Although Governor Brown has appeared several times on the
Midday Show, his appearances do not constitute contributions or
expenditures by Gannett. First, at the time of his appearances,
Governor Brown was not a candidate for any federal office, and
such candidacy is a precondition to his appearances being considered
contributions or expenditures. Furthermore, if Governor Brown

had been a candidate for federal office when he appeared on the




Midday Show, his appearances would still not have constituted
contributions or expenditures, because they were not in connection
with a federal election. The Commission has repeatedly held that
sponsorship of a candidate's appearance is not a contribution or
expenditure if the primary purpose of the appearance is unconnected
with a federal election and if during that appearance the candidate
neither solicits contributions to his campaign nor advocates his
election or the defeat of his opponents. Governor Brown's appearances
on KSDO were not connected with any campaign for a federal office;

he was offered an opportunity to appear on KSDO because the station's
staff concluded that providing KSDO's audience with an opportunity

to question the incumbent governor would serve the public interest.
During his appearances on the Midday Show, Governmor Brown did not
solicit contributions to nor advocate the election or defeat of any
federal candidate. Finally, assuming that during his appearances on
the Midday Show Governor Brown had advocated his election to a
federal office, his appearances would still not constitute contri-
butions or expenditures because they fall within the scope of 2 U.S.C.
§431(9)(BY(1) (Supp. IV 198l1), which excludes from the definition

of expenditure the costs of any news story, commentary, or editorial

distributed over the facilities of a broadcast station. 1/

lfhlthnugh 2 U.5.C, §431(9)(B)(i) relates only to expenditures, the
Commission has construed it to be a limitation on the definition
of contribution as well. See 11 CFR §100.7(b)(2) (1981) and
AD 1978-76 [CCH Y 5370].




A. Statement of Facts.
After Mr. John Mainelli, KSDO's News Director, heard Governor

Brown on another California radio station acting as the "host" of
a call-in program, he contacted the Governor's staff and extended
to the Governor an invitation to appear on the Midday Show. The

Midday Show is broadcast Monday through Friday, 9:00 a.m. to noon,

and it has a standard format: Lawrence Gross, the host, appears

with a guest, and he and the guest receive telephone calls from

listeners. Public officials regularly appear on the Midday Show.
(See Exhibit I, Appendix A.)

KSDO was anxious to have Governor Brown appear because it
had concluded that the opportunity to question Govermor Brown and
hear his responses would be attractive to the station's audience
and would serve the public interest. Governor Brown appeared on the
Midday Show three times: on October 12, 1981 from 10:00 a.m. to
11:30 a.m.; on October 28, 1981 from 9:00 a.m. to noon; and on
December 21, 1981 from 9:00 a.m. to noon. On each occasion,
Govermor Brown appeared with the program's host, Mr. Lawrence Gross.
To the best of Mr. Mainelli's and Mr. Gross's recollections, Governor
Brown neither solicited contributions to any candidate for any
federal office nor made any statement in support of or in opposition
to any candidate for any federal office during his appearances. (See

Exhibit I.)




B. Since Governor Brown Was Not A Candidate For Federal Office
When He Appeared On The Hidfgﬁ Ehaw, His Appearances Were
Not Contributions Or &1 res Gannett.

Title 2 U.S.C. §441b prohibits corporations from making

contributions or expenditures in connection with any federal election,
Section 441b(b)(2) defines the terms contribution and expenditure

in relevant part as a gift of anything of value to a "candidate,
campaign committee or political organization.”" Assuming that
Governor Brown's appearances as a guest on the Midday Show were

gifts of radio time to him.gf these gifts could not be contributions
or expenditures unless Governor Brown was a candidate for some
federal office.3/ Neither Mr. Bruinsma nor the Wertz Committee

has submitted any evidence to show that Governor Brown was a

candidate for federal office when he appeared on KSDO.

C. Governor Brown's Appearances On The Midday Show Would Not
Have Been Contributions Or Expenditures Even Lf He Had Been
A Candidate For Federal Office Because They Were NHot In
Connection With A Federal Election.

To be a contribution or expenditure a gift must be made "in

connection with a federal election.™” 2 U.S.C. §441b(b)(2). The

2/Mr. Bruinsma and the Wertz Committee assume that Governor Brown's
appearances on the Midday Show were '"gifts' of radio time to
the Governor. Actually, it was Governor Brown who was providing
KSDO with a substantial benefit. KSDO, like other commercial
radio stations, tries to broadcast pro ramminf that will maximize
its audience. Since the audience appeal of call-in shows like the
Midday Show depends to a large extent upon the interest that the
audience has in the guest, Governor Brown's appearances conferred
a substantial benefit on KSDO.

3/c£. A0 1975-8 [CCH ¥ 5112).
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Commission has held that a candidate's appearance before members
of his/her electorate is not "in connection with a federal election"
if the primary purpose of that appearance is not cunnlqt-d with a
federal election, and if the appearance does not include the
solicitation of campaign contributions or any commmications advo-
cating the nomination, election or defeat of any candidate for federal
office. 1In A0 1977-42 [CCH Y1 5313], the Commission held that
corporate sponsorship of a radio call-in program in which a candidate
for federal office was the host was not a contribution or expenditure.
Similarly, in AO 1981-37 [CCH Y1 5623], the Commission permitted a
corporation to sponsor a series of televised public affairs forums
in which an incumbent Congressman, and apparent candidate for re-
election, was a participant, and in AO 1978-4 [CCH Y 5293], the
Commission allowed corporations to sponsor a testimonial dinner for

a Congressman in his congressional district despite the fact that

the Congressman was a candidate for re-election.?/

D. Even If Govermor Brown Had Used His Appearances To Advocate
His Election To Some Federal Office, ey Still Would Not
Have Constituted Contributions Or Expenditures By Gannett,
Because They Would Have Come Within The Scope of 2 U.S.C.
§431(9)(B) (1), Which Excludes From The Definition Of Those
Terms The Costs Of News Stories, Commentaries, And
Editorials Carried By A Broadcast Statiom.

Title 2 U.S.C. §431(9)(B)(Li) provides that the cost of any

4/See also AO 1980-22 [CCH § 5479] (the Commission held that an
incorporated trade association, and its corporate members, could
sponsor a series of town meetings in which Senators and Congress-
men participated); AD 1979-2 [CCH Y1 5399] (the Commission approved
corporate sponsorship of political conferences in which a
Congressman would appear as a primary participant); A0 1978-135
[CCH ¥ 5304]; and AO 1977-54 [CCH Y 5301).
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news story, commentary, or editorial by any station, newspaper,
magazine, or other periodical publication will be exempt from the
definition of expenditure unless the facilities are owned or
controlled by a political party, a political committees, or
candidate. Although there has been some question about the
applicability of Section 431(9)(B)(i) to the separate definition
of contribution and expenditure in Section 441b(b)(2), the plain
language of Section 431 demonstrates that Congress intended it to

apply across the board. Nothing in the legislative history of

Section 431 evinces any other intent. Furthermore, in its decision

in AO 1978-76 [CCH Y 5370), the Commission appears to have assumed
that Section 431 (f)(4)(a), the predecessor of Section 431(9)(B)(i),
applies to the definition of contribution and expenditure in Section
441b. 1In that Advisory Opinion, the Commission was asked if broad-
cast by a television station of a film showing the facilities that
were available to a Congressman's constituents would constitute a
corporate contribution or expenditure. The Commission answered in
the negative on the grounds that such a broadcast fell within the
ambit of Section 431(£) (4)(a).

Moreover, as the Commission's staff has recognized, the
legislative history of Section 441lb and its predecessors demonstrates

that when it prohibited corporate contributions, Congress did not




intend to interfere in any way with the historic role of newspapers
and broadcast stations as providers of information to the
slectorate.2’ Therefore, even if the Commission concludes that
Section 431(9)(B) (1) does not apply directly to Section 441b, it
would nevertheless be justified in using Section 431(9)(B)(i) as
a guide to a proper interpretation of Section 441b.

Governor Brown's appearances as a guest on the Midday Show
fall within the ambit of Section 431(9)(B)(1), which excludes the
cost of "news stories" from the definition of contribution and

expenditure. The broadcast of a candidate's press conference would

certainly qualify as a news itory. and there is no significant

difference between the broadcast of a press conference during
which Govermor Brown would respond to questions from journalists
and the broadcast of a call-in program during which Governor Brown
responds to questions from the radio audience.

Furthermore, we submit that even if KSDO had simply provided
Governor Brown with time to make statements in support of a
candidacy for federal office, such a program would still have come
within the scope of Section 431(9)(B)(i). Congress must have

intended the language of Section 431(9)(B)(i) to cover the broadcast

2/ rEC Agenda Document #79-324, December 6, 1979, at 13.
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of statements by candidates in support of thelr candidacy, as well
as the broadcast of other campaign coverage. Any other inter-
pretation of Sectionm 44lb's restrictions on corporate contributicns
would put them in direct conflict with Congress' clear intention,
as manifested in Section 312(a)(7) of the Communications Act of
1934, as amended, 47 U.S.C. §312(a)(7) (1976), to encourage
broadcasters to make broadcast time available to candidates for
federal offices. Moreover, construing Section 441b to prohibit
absolutely the provision of free time to federal candidates would
bring Section 441b in direct conflict as well with Section 315 of
the Communications Act of 1934, as amended, 47 U.S.C. !315 (1976).
Section 315 states that if the licensee of a broadcast station permits
a candidate to use the station, it must give equal time to all
other candidates for the same office. Section 315 reflects a
Congressional determination to allow licensees to give free time
to candidates for the expression of their views, conditioned on
their providing equal time to other candidates. The Congressional
scheme created by Section 315 would be nullified, however, if
Section 441b was interpreted to prohibit radio and television
licensees from giving broadcast time to federal candidates.
Section 441b must be construed, therefore, to permit broadcast
stations, like KSDO, to provide candidates for federal elective

office with time in which to advocate their candidacy.




E. Conclusiom.
Gannett respectfully submits that the complaints filed by
Mr. Bruinsma and the Wertz Committee do not provide any

reason to believe that Gannett has violated Section 441b of the
Federal Election Campaign Act, as amended, and, thu:u!ﬁ:l.
their complaints should be dismissed.

Respectfully submitted,

GANNETT CO., INC.

By
John J, Duffy
PIERSON, BALL & DOWD

1200 18th Street, N.W.
Washington, D.C. 20036

January 28, 1982
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n.(‘mt-r OF JOHN ‘MAINELLI b

I, the undersigned, John Mainelli, under oath, depose and say that:

1. I am the News Director at radio broadcast station KSDO, San

pDiego, California.

2. During the Fall of 1981, I heard Edmund G. Brown, Jr., the

Governor of California, appearing on a call-in program on another radio
station., During that call-in program, Governor Brown indicated that he
would like to appear on other such pregrams throughout the state. Be-
lieving that Governor Brown's appearance would appeal to our audience
and would be in the public interest, I contacted the Governor's staff
on behalf of KSDO and extended to the Governor an invitation to appear
on the KSDO Midday Show with Laurence Gross ("Midday Show").

3. The Midday Show is one of a number of talk shows that are
broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.
to noon. The Midday Show has a set format. Laurence Gross, the host,
appears with a guest, and he and the guest receive telephone calls from
listeners. Discussions are sometimes directed towards a single topic
area in which the guest has a particular expertise; but at other times,
the subject area is not limited, and the guest responds to a wide range
of questions from the station's audience. Governor Brown appeared on the
Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11l:30 a.m.;
on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981
from 9:00 a.m. to ncon. On each occasion, Governor Brown appeared as a
guest with Laurence Gross, the regular host.

4. Public officials frequently appear on the Midday Show. Some
of the publiec figures who have appeared recently are listed in the

attached Appendix A.




®

5. Governor Brown was asked to appear on the Midday Show because
he was the Governor of California and, therefore, his appearance was
likely to be attractive to our audience and would serve the public
interest by providing residents of the San Diego area with an opportunity
to question him about state policies.

6. To the best of my knowledge, Governor Brown was not at the
time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during
his appearances on the Midday Show, Governor Brown did not solicit con-
tributions on behalf of any candidate for federal office nor advocate

the election or defeat of any candidate for federal office. .

JOHN MAINELLI

Subscribed and sworn to before me this ., ~ . day of

O s

Notary Public

January, 1982.

nmt:ru. !I.I.I-
: CM HENNEN .
. NOTARY PUIC CALPOEMIA |
PEMNCPAL OFFCE W
Lan DIBGO COuNTY
llh- l:-ﬁﬂ- Espires Awgest 11, 1908
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Comment Sheet
12 Day Report

MUR § /7§
Staff Member "f%'(—%ff

Date [~2 5 -0
Time of Transmittal /2541 i"i‘-ffﬂ‘

Expiration of 72-hour Comment Period: /-Af§fA

Comments:

approve

object conference date/time

no comment

initials
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12 Day Report
January 12, 1982

MUR NO. 1418 and 1419
Staff: WwWilliam Taylor
Date Assigned to Etnf!

12/23/81
12/28/81

Source of MUR: Complaints Theodore A. Bruimsma filed and the

Wertz for Senate Campaign filed

Respondent's Names: Edmund G. Brown, Jr. (1418 and 1419)

Brown for U.S. Senate Committee (1419)
American Broadcasting Company (1418 and 1419)
McClatchy Broadcasting Corp. (1418 and 1419)
Gannett Company (1418)

Columbia Broadcasting Company (1419)

Statement of the Case

The complaints contend that:

1)

2)

3)

Jerry Brown is a candidate for federal office, namely,
the United States Senate;

he has appeared on various radioc talk show programs for
the purpose of promoting his candidacy for this office;
he did not pay to appear on these programs and the free
air time given Jerry Brown is the receipt of something
of value;

the radio stations that gave this free air time are
corporations. Thus, Mr. Brown received something of
value from corporations; and

the free air time was given for the purposes of

influencing a federal election.




On April 7, 1981, the Brown for Senate Committee was formed)

it was organized, according to its Statement of Organization, as

Jerry Brown's principal campaign committee and has raised over

one million dollars. As of yet, Jerry Brown has not filed a
statement, prusuant to section 432(e) (1), designating this
committee as his principal campaign committee. RAD has sent to
Mr. Brown a letter requesting either a disavowal letter or a
Statement of Candidacy.

Ultimately, Jerry Brown will acknowledge the fact that this
committee is his principal campaign committee. (According to
RAD, he intends to file this week; with over one million dollars
in the treasury, it is highly unlikely he will disavow the
Committee). When he does acknowledge the committee or if he
fails to disavow the committee within 30 days, (see
section 100.3(a) (3)), he will be subject to Commission action for
his failure to comply with section 432(e)(l). However, the major
issues in these complaints are not direct at a Section 432(e) (1)
statement, but the purpose of Mr. Brown's appearances (See
AO 1981-37 and AO 1977-42), i.e., whether Mr. Brown is a
candidate.

The facts involved in AO 1977-41 closely parallel the facts
presented in these MURs. The AO requestor, Ken Hechler, hosted
two talk show programs that ran from August 1977 through
October 1977. Prior to appearing on these shows, Mr. Hechler
filed with the Commission as a candidate for federal office but

did not gqualify under West Virginia as a candidate until
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Januarcy 11, 1978, The Commission found that neither the
broadcast company nor the p:ﬁg:-n sponsors made a contribution to
Hechler's campaign. The Commission applied the "major purpose®
test in reaching this decision. ’

Statement o n ian

Only information needed will be radioc program tapes.

Statement of Track Designation
Track II.

<
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(202) 862-8072

January 22, 1982

Federal Election Commission -
1325 K Street, N.W. ad
Washington, D.C. 20463 .o

™a

Attention: William Taylor, Office of General Counsel <’

Re: Response of McClatchy Newspapers
to MOR-1419

Dear Mr. Taylor:

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy®) by Will wWertz,
a candidate for the Democratic nomination for the U.S. Senate
from the State of California. McClatchy is the licensee of
Radio Stations KFBK, Sacramento, KBEE, Modesto, and KMJ 1/,
Fresno, all California. In his complaint, Mr. Wertz alleges
that the appearance of California Governor Edmund G. (Jerry)
Brown, Jr. on radio programe produced by McClatchy constituted
illegal campaign contributions from McClatchy to Brown. In
response, McClatchy hereby submits that Brown's appearances
were not contributions within the meaning of the Federal
Election Campaign Act, 2 U.S5.C. §431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.

l/ Mr., Wertz's complaint erroneously refers to this station
as "KMG."




Federal Election Commission
January 22, 1982
Page Two

As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S., Senate in
1982.

Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor,

Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with

its statutory obligation to serve this interest,2/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations, Each of the programs was broadcast more

than one year before the next general election and more than

seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR_EXPENDITURES AS DEFINED BY THE FECA

1. The Programs Presented by McClatchy Were "News
Stories”™ Exempted By The FECA.

The Federal Election Campaign Act (hereafter “"FECA" or
"the Act™) prohibits political "contributions" and "expenditures"
by corporations. 2 U.S5.C. §441b(a) (1976). However, Section
431(9) (B) (i) of the Act provides that the term "expenditure”
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
« « « unless such facilities are owned or controlled by any
political party, peolitical committee, or candidate."™ Similarly,
the definitions of both "contribution®™ and "expenditure"™ in

2/ See p. 6, infra.
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the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station,"™ with the same exception for stations
owned or controlled by candidates, committees or parties.

11 CFR §§100.7(b) (2), 100.8(b)(2) (198l).3/ These provisions,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy stations.4/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. 1In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement.® Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both sltuations
involved incumbent political figures and concerned matters of
interest to the general public. Both situations involved the
appearance of one political figure only, in a format that

3/ Congress' failure to expressly exempt news stories,
etc,, from its definition of "contribution™ is not
material. If a corporate broadcaster's programming
could be considered a contribution, but not an
expenditure, the exemption for expenditures would
be since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act “"exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities
that are owned or controlled by candidates and political

parties."™ Buckley v. valeo, 424 U.S5. 1, 50 n.56 (1976)
(emphasis added]).

Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate,
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would increase the politican's exposure to the community.5/
Lastly, it appears that neither Congressman Duncan's f£ilm

nor Governor Brown's commentary was edited by the stations
broadcasting these programs. Faced with these facts, the
Commission in Duncan found that the station's exercise of

its responsibility to serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Digest
Association, Inc. v. Federal Election Commission, 509 F.Supp.
1210, 1214 (5.D.N.¥Y. 1981), the court discussed the exeception

while narrowing the FEC's permissible investigation of press
entities:

[Tlhe express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . . . .
[T]his dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v,

Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v, Machinists Non-Partisan Political League, 655 F,2d
360, 396 (D.C. Cir, 1981) (citing Reader's Digest Association
with approval). 1In determining whether a press entity 1s acting

as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those

5/ 1In fact, Congressman Duncan's film was produced with his
campaign funds.




Federal Election Commission
January 22, 1982
Page Five

functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Diitnt %llﬂutltinn
was the distribution to television stations of a videotape
mncernlng Senator Edward Kennedy's autombile accident on
Chappaquiddick Island, The court found that this distribution
could be exempt from FECA scrutiny, despite its obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest™ on a similar subject. Thus, the news story

exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event,

Reader's Digest Association, supra, at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s]) broadly within the press entity's legitimate press
function."™ Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.6/ The subject radio
programs fall squarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions® and "expenditures." As used in the
Act, the term "contribution™ means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office.* 2 U.5.C. §431(8) (A) (i) (1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office.™
2 U.S.C, §431(9)(A) (i) (1976) (emphasis added). Thus, McClatchy's

6/ 1In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.
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decision to permit Brown's appearance on its radio programs,
even assuming that such radio time constituted the “gift" of
something "of value" to Brown, and without regard to the news
story exemption, would not contravene the Act if McClatchy
lacked an intent to influence the upcoming Senatorial election.

The Wertz complaint offers no evidence of improper
intent on the part of McClatchy. 1Instead, Mr. Wertz merely
concludes that "upon information and belief, such appearances
[were] exclusively designed to promote Jerry Brown's senatorial
campaign." Complaint, at 2. A few paragraphs later, Mr. Wert:z
weakens his position, stating only that "upon information and
belief,” the appearances were permitted with "the clear under-
standing® that they promoted Brown's campaign. Id. Neither
of these statements is supported by specific allegations of
fact.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of
the McClatchy-owned stations named in Mr. Wertz's complaint.
Exhibits A, B, and C, attached hereto.7/ These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,8/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.9/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,

7/ Coplies of these executed affidavits were originally
submitted with McClatchy's letter response in MUR 1418
(Complaint of Theodore A. Bruinsma), dated January 19,
1982. In a letter dated January 21, 1982, and hand
delivered that day, the executed originals of these
affidavits were submitted to the Commission.

47 U.S.C. §5307, 309(a) (1976).

See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the

Communications Act, 48 FCC2d 1, 10 (1974); see also,

€.9., West Coast Media, Inc., 79 FCC2d 610 (1980).
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merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest,.10/

The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of FECA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election.™ AO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler®™). 1In the Hechler
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler., The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or
"expenditure™ on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Wertz's attempt to distinguish this Advisory Opinion
is unavailing. First, Wertz states that neither Brown nor
his campaign committee has paid for the broadcast time and
that Brown has not received "continuing reimbursement®™ for
the appearances, Although both these statements are true,
the first does not distinguish this case from Hechler and the
second is immaterial. Mr. Hechler also did not pay to appear
on the programs involved in that opinion. Furthermore, although
Hechler received payment for his hosting of one series of pro-
grams, it is illogical to suggest that providing a newsworthy
public figure with broadcast time can be deemed a campaign
contribution when providing both broadcast time and money
is not. Second, Wertz incorrectly attempts to distinguish
Hechler by claiming, without evidentiary support, that "no
other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities.™
Complaint, at 2. In Hechler, at least one of the two programs
involved was hosted EDIEIE by the candidate. The Commission's
Opinion does not indicate that the appearance of other officials
on one of the programs was in any way determinative of their
decision, nor does it indicate whether these other officials

10/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.
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included any of Mr. Hechler's competitors in the Congressional
election. Pinally, even if the facts in the present case were
somehow distinguishable from those in Hechler, the appearance
of the California governor alone on McClatchy's programs would
not reflect a purpose to influence Brown's candidacy. Of all
the possible candidates for the Senate from California, only
Brown is the state's Governor. Obviously, the appearance of
Governor Brown, in contrast to the appearance of most other
candidates, would be highly newsworthy without regard to the
upcoming Senatorial election.

In addition, the Hechler opinion has been strongly
reaffimed in a more recent Advisory Opinion of the Commission.
AO 1981-37 (Answer to Representative Richard A. Gephardt).
Representative Gephardt proposed to host a public affairs
program that would be broadcast at a corporation's expense.
The Commission, citing Hechler, declared that no prohibited
corporate contribution results when the major purpose of an
activity is not to influence a Federal election. 8Significantly,
the Opinion added that "[a]lthough it is possible that
[Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes

the major purpose of the activity contemplated would not be

the nomination or election of [Gephardt] or any other candidate
to Federal office.”™ This holding forcefully defeats any con-
tention that a possible enhancement of Brown's name recognition
or popularity requires a finding that unlawful campaign con-
tributions were made.

Lastly, the FEC's application of the "purpose® standard
has been upheld by the Federal courts. In Epstein v, Pederal
Election Commission, No. 81-0336 (D.D.C. Sept, ’ ), the
District Court upheld the FEC's refusal to find that a newspaper
advertisement constituted a corporate campaign contribution.

The court stated that "[w]lhile the contours of the 'purpose test'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . . . . There seems to
be no basis . . . to hold the purpose test inherently arbitrary.”
On the facts in Epstein, the FEC and the court found that an

advertisement placed by "Reader's Digest"™ magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Wertz's complaint offers no evidence that McClatchy had such
an intent, and the attached affidavits of the station managers
establish that no such intent existed. Thus, the decision to
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permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act., Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1419.

Respectfully submitted,
MCCLATCHY NEWSPAPERS

By O W2

{;
David D. wWild

Its Attorneys
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I, RICHARD F. SHEPPARD, am Station Manager of Radio
Station KFBK, Sacramento, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown would
be willing to host a call=in radio program on KFBE, During the
program the Governor would answer guestions phoned in by the
station's listeners. Because of the Mediterranean fruit fly
controversy concerning the Governor's handling of that problem,
and other newsworthy public issues, such as oil exploration off
the California coast and nuclearlpower. it was readily apparent
that this format would result in a uniquely informative and
valuable public affairs program. As a result, it was decided
that Governor Brown should appear on this program. In no
manner was the station's decision motivated by a desire or
intent to influence Governor Brown's possible candidacy for the

U. 5. Senate.

Subscribed and sworn to before
me this 18th day of January, 1982.
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for the/ County of Sacramento, State
of California.

Notary Public o S




EXHIBIT B




AFPFIDAVIT

I, ROBERT E. NEUTZLING, am Station Manager of Radio Station KBEE,
Modesto, California.

In this position, I have ultimate responsibility for the station's
day-to-day programming decisions.

In, September 1981, I learned that Governor BErown would be willing
to host a call-in Radio Program on REEE., During the program the Govenor
would answer guestions phoned in by the station's listeners. Because of
the Mediterranean fruit fly controversy concerning the Governor's handling
of that problem, and other pews worthy public issues, such as oil exploration
off the California coast, and nuclear power, it was readily apparent that
this format would resul:t in a uwniguely informative and valuable Public
Affiairs Program. As a result, it wae decided that Covenor Brown should
appear on this program. In no manner was the station's decision motivated
by a desire or intent to influence Governor Erown's possible candidacy
for the U.S5. Senacea.

ROBERT Z. NEUTZVIN

subscribed and sworn to before
this 18th day of January, 1982

LEVAUN M. STRATAS |

NOTARY PUDLIC |
Stanciaws Courty, Catlormg '
Wy Comm Exp May 7, 1982 |
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I, James R. Wilson, am Station Manager of Radio
Station KMJ, Fresno, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown
would be willing to host a call-in radio program on KMJ.
During the program the Governor would answer questions
phoned in by the station's listeners. Because of the
Mediterranean fruit fly controversy concerning the Governor's
handling of that problem, and other newsworthy public issues,

such as oil exploration off the California coast and nuclear

L]
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power, it was readily apparent that this format would result

in a uniquely informative and valuable public affairs program.

-y
H

As a result, it was decided that Governor Brown should appear

9

g

on this program. In no manner was the station's decision
motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

\\___\JMH&J’ f é.(/f [5—-\.,

James R. Wilson

8 2N

Subscribed and sworn to before me the 18th day of January, 1982.

Notary Puéric for EEE county of fresno, State of California,
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WETERN CIRDCT DiAL WO,

(202) B62-8072
January 22, 1982
Federal Election Commission

1325 K Street, N.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to MUR=-1419

Dear Mr. Taylor:

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy") by Will Wertz,
a candidate for the Democratic nomination for the U.S. Senate
from the State of California. McClatchy is the licensee of
Radio Stations KFBK, Sacramento, KBEE, Modesto, and KMJ 1/,
Fresno, all California. 1In his complaint, Mr. Wertz alleges
that the appearance of California Governor Edmund G. (Jerry)
Brown, Jr. on radio programs produced by McClatchy constituted
illegal campaign contributions from McClatchy to Brown. In
response, McClatchy hereby submits that Brown's appearances
were not contributions within the meaning of the Federal
Election Campaign Act, 2 U.S5.C. §431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.

1/ Mr., Wertz's complaint erroneously refers to this station
as "KMG."
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As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Senate in
lag2.

Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,2/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR_EXPENDITURES AS DEFINED BY THE FECA

l. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA"™ or

"the Act") prohibits political "contributions™ and "expenditures”
by corporations. 2 U.5.C. §44lb(a) (1976). However, Section
431(9) (B) (1) of the Act provides that the term "expenditure”
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,

. unless such facilities are owned or controlled by any
political party, political committee, or candidate.™ Similarly,
the definitions of both "contribution" and "expenditure®™ in

2/ See p., 6, infra.
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the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station,"™ with the same exception for stations
owned or controlled by candidates, committees or parties.

11 CFR §§100.7(b) (2), 100.8(b) (2) (198l1).3/ These provisions,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy stations.4/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978, 1In
AQ 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan®),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case, Both situations
involved incumbent political figures and concerned matters of
interest to the general public. Both situations involved the
appearance of one political fiqure only, in a format that

3/ Congress' failure to expressly exempt news stories,
etc.,, from its definition of "contribution™ is not
material. If a corporate broadcaster's programming
could be considered a contribution, but not an
expenditure, the exemption for expenditures would
be since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities
that are owned or controlled by candidates and political
parties."”™ Buckley v, Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

Neither MeClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
pacty, political committee, or candidate.
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would increase the politican's exposure to the community.
Lastly, it appears that neither Congressman Duncan's film

nor Governor Brown's commentary was edited by the stations
broadcasting these programs. Faced with these facts, the
Commission in Duncan found that the station's exercise of

its responsibility to serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story”
exception a broad interpretation. In Reader's Digest
Association, Inc. v. Federal Election Commission, F.Supp.

. 4 (S.D.N.Y. » the court scussed the exeception

while narrowing the FEC's permissible investigation of press
entities:

[T]he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . . . .
[Tlhis dispute involves First Amendment con=-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). 1In determining whether a press entity is acting

as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those

5/ In fact, Congressman Duncan's film was produced with his
campaign funds.
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functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Asscciation
was the distribution to television staticns ui a videotape
concerning Senator Edward Kennedy's autombile accident cn
Chappaquiddick Island. The court found that this distributien
could be exempt from FECA scrutiny, despite its obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even {f
its sole purpose was to publicize a magazine article published
by "Reader's Digest” on a similar subject. Thus, the news story

exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.

Reader's Digest Association, supra, at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s] broadly within the press entity's legitimate press
function."” Reader's Digest Association, supra, at 1214, Through
the appearance of Governor Brown on 1ts station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have

Governor Brown appear on its radio programs.6/ The subject radio
programs fall squarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions" and "expenditures."™ As used in the
Act, the term "contribution"™ means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office.” 2 U.S.C. §431(8) (A) (1) (1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office.™
2 U.S.C., §431(9) (A) (i) (1976) (emphasis added). Thus, McClatchy's

6/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.
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decision to permit Brown's appearance on its radio programs,
even :lsunlng that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news
story exemption, would not contravene the Act if McClatchy
lacked an intent to influence the upcoming Senatorial election.

The Wertz complaint offers no evidence of improper
intent on the part of McClatchy. Instead, Mr. Wertz merely
concludes that "upon information and belief, such appearances
[were] exclusively designed to promote Jerry Brown's senatorial
campaign." Complaint, at 2. A few paragraphs later, Mr. Wertz
weakens his position, stating only that "upon information and
belief," the appearances were permitted with "the clear under-
standing” that they promoted Brown's campaign. 1d. Neither
of these statements is supported by specific allegations of
fact.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of
the McClatchy-owned stations named in Mr. Wertz's complaint.
Exhibits A, B, and C, attached hereta._f These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the puhlic interest,8/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.9/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,

1/ Copies of these executed affidavits were originally
submitted with McClatchy's letter response in MUR 1418
(Complaint of Theodeore A, Bruinsma), dated January 19,
1982. In a letter dated January 21, 1982, and hand
delivered that day, the executed criginals of these
affidavits were submitted to the Commission.

47 U.5.C. §§307, 309(a) (1975).

ee The Handling of Public Issues Under the Fairness

ctrine and the Publlic Interest Stanoards of the
mmunications Act, 48 FCCZ2d 1, 10 (1974); see also,
.3., west Coast Media, Inc. 79 FCC2d 810 (1980).
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merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest.10/

The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of FECA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election.™ AO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler®™). In the Hechler
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances, On these facts, the Commission found that the radio
station producing the program had not made a "contribution"™ or
*expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Wertz's attempt to distinguish this Advisory Opinion
is unavailing, First, Wertz states that neither Brown nor
his campaign committee has paid for the broadcast time and
that Brown has not received "continuing reimbursement® for
the appearances, Although both these statements are true,
the first does not distinguish this case from Hechler and the
second is immaterial. Mr. Hechler also did not pay to appear
on the programs involved in that opinion. Furthermore, although
Hechler received payment for his hosting of one series of pro-
grams, it is illogical to suggest that providing a newsworthy
public figure with broadcast time can be deemed a campaign
contribution when providing both broadcast time and money
is not. Second, Wertz incorrectly attempts to distinguish
Hechler by claiming, without evidentiary support, that "no
other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities.™
Complaint, at 2. In Hechler, at least one of the two programs
Involved was hosted saIeIg By the candidate. The Commission's
Opinion does not indicate that the appearance of other officials
on one of the programs was in any way determinative of their
decision, nor does it indicate whether these other officials

10/ The Act's definitions of "contribution®™ and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.
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included any of Mr. Hechler's competitors in the Congressional
election. Finally, even if the facts in the present case were
somehow distinguishable from those in Hechler, the appearance
of the California governor alone on McClatchy's programs would
not reflect a purpose to influence Brown's candidacy. Of all
the possible candidates for the Senate from California, only
Brown is the state's Governor. Obviously, the appearance of
Governor Brown, in contrast to the appearance of most other
candidates, would be highly newsworthy without regard to the
upcoming Senatorial election.

In addition, the Hechler opinion has been strongly
reaffimed in a more recent Advisory Opinion of the Commission.
AO 1981-37 (Answer to Representative Richard A. Gephardt).
Representative Gephardt proposed to host a public affairs
program that would be broadcast at a corporation's expense.

The Commission, citing Hechler, declared that no prohibited
corporate contribution results when the major purpose of an
activity is not to influence a Federal election. Significantly,
the Opinion added that "[a]lthough it is possible that
[Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be

the nomination or election of [Gephardt] or any other candidate
to Federal office."™ This holding forcefully defeats any con-
tention that a possible enhancement of Brown's name recognition
or popularity requires a finding that unlawful campaign con-
tributions were made.

Lastly, the FEC's application of the "purpose®™ standard
has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the
District Court upneld the FEC's refusal to find that a newspaper
advertisement constituted a corporate campaign contribution.

The court stated that "[w]hile the contours of the 'purpose test'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . . . . There seems to
be no basis . . . to hold the purpose test inherently arbitrary."
On the facts in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution,
Mr. Wertz's complaint offers no evidence that McClatchy had such
an intent, and the attached affidavits of the station managers
establish that no such intent existed. Thus, the decision to
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permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUS ION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1419.

Respectfully submitted,

MCCLATCHY NEWSPAPERS
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APFIDAVIT

I, RICHARD F. SHEPPARD, am Station Manager of Radio
Station KFBK, Sacramento, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown would
be willing to host a call-in radio program on EPBKE. During the
program the Governor would answer questions phoned in by the
station's listeners. Because of the Mediterranean fruit fly
controversy concerning the Governor's handling of that problem,
and other newsworthy public issues, such as oil exploration off
the California coast and nuclear power, it was readily apparent
that this format would result in a uniquely informative and
valuable public affairs program. As a result, it was decided
that Governor Brown should appear on this program. 1In no
manner was the station's decision motivated by a desire or

intent to influence Governor Brown's possible candidacy for the

Richard F. Rioppar

Subscribed and sworn to before
me this 18th day of January, 1982.

U. 5. Senate.
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AFRPIDAVYIT

I, ROBERT E. NEUTZLING, am Station Manager of Radio Station KBEE,
Modesto, California.

In cthis position, I have ultimate responsibility for the station's
day-to-day programming decisions.

In, September 1981, I learned that Covernor Erown would be willing
to host a call-in Radio Program on RBEE. During the program the Covenor
would answer guestions phoned inm by the station's listeners. Because of
the Mediterranesn fruit fly controversy concerning the Governor's handling
of that probles, and other news worthy public issues, such as oil exploration
of [ the California coast, and nuclear power, it was readily apparent that
this format wouid result in a unigquely informative and wvaluable Public
Affiairs Progras. As a result, it was decided that Govenor Brown should
appear on this progranm. In no manner was the station's decision motivated
Ly a desire or intant o influence Governor Zrown's possible candidacy
for the U.5, Senate.

T Ay 1
e NEUTZLING ¢

Subserihed and sworn to before
this 13th day of January, 1982

Q\ LEVAUH M. STRATAS |
NOTARY PUDLIC :
Stamztaus Courty. Cathorng b

My Comm Exp May 7. 1982
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AFFPIDAVIT

I, James R. Wilson, am Station Manager of Radio
Station KMJ, Fresno, California. In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown
would be willing to host a call-in radio program on KMJ.
During the program the Governor would answer questions
phoned in by the station's listeners. Because of the
Mediterranean fruit fly controversy concerning the Governor's
handling of that problem, and other newsworthy public issues,
such as oil exploraticon off the California cocast and nuclear
power, it was readily apparent that this format would result
in a uniguely informative and valuable public affairs program.
As a result, it was decided that Governor Brown should appear
on this program. In no manner was the station's decision
motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S5. Senate.

\\____\)dm&a’ f é{f’r /g-...__

James R. Wilson

Subscribed and sworn to before me the 18th day of January, 1982.

2

Notary Fublic for the county orf Fresno, State of California.

oA MAL

FHANEESI.GL!FP
NOTARY PUBLIC-CALIFORN
PRINCIPAL OFFICE IN
FRESND

COUNTY
Wy Comsespen Lipess Dec L 1984
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January 22, 1982

Federal Election Commission
1325 K Street, N.W.
Washington, D.C., 20463

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to MUR-1419

Dear Mr., Taylor:

w
o
™
<

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy") by Will Wertz,
a candidate for the Democratic nomination for the U.S. Senate
from the State of California. McClatchy is the licensee of
Radio Stations KFBK, Sacramento, KBEE, Modesto, and KMJ 1/,
Fresno, all California. In his complaint, Mr. Wertz alleges
that the appearance of California Governor Edmund G. (Jerry)
Brown, Jr. on radio programs produced by McClatchy constituted
illegal campaign contributions from McClatchy to Brown. 1In
response, McClatchy hereby submits that Brown's appearances
were not contributions within the meaning of the Federal
Election Campaign Act, 2 U.S.C. §431 et seq.

35320A489

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.

1/ Mr., Wertz's complaint erroneously refers to this station
as "KMG."
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As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S5. Senate in
ls82.

Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. 1In keeping with
its statutory obligation to serve this interest,2/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR_EXPENDITURES AS DEFINED BY THE FECA

1. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA"™ or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. §44lb{a)(1976). However, Secticn
431(9) (B) (i) of the Act provides that the term "expenditure”
does not include "any news story, commentary, or editorial
aistributed through the facilities of any broadcasting station,
« « » unless such facilities are owned or controlled by any
political party, political committee, or candidate.™ Similarly,
the definitions of both "contribution" and "expenditure" in

2/ See p. 6, infra.
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the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station," with the same exception for stations
owned or controlled by candidates, committees or parties.

11 CFR §§100.7(b) (2), 100.8(b) (2) (198l1).3/ These provisions,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy stations.4/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. 1In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both sltuations
involved incumbent political figures and concerned matters of
interest to the general public. Both situations involved the
appearance of one political figure only, in a format that

3/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution®™ is not
material. If a corporate broadcaster's programming
could be considered a contribution, but not an
expenditure, the exemption for expenditures would
be since §44lb prohibits both contributions and
expenditures eqgually, Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities
that are owned or controlled by candidates and political
parties.,”™ Buckley v, Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

Neither iMcClatchy Mewspapers nor any of its broadcast

facilities are owned or controlled by any political
party, political committee, or candidate.
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would increase the politican's exposure to the community.5/
Lastly, it appears that neither Congressman Duncan's film

nor Governor Brown's commentary was edited by the stations
broadcasting these programs., Faced with these facts, the
Commission in Duncan found that the station's exercise of

its responsibillty to serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"

exception a broad interpretation, 1In Reader's Digest
asnaciatiuni Inc, v. Federal Election Commission, 509 P.Supp.

r 1214 (S.D.N,.¥Y. 198l1), the court scussed the exeception
uhileinarrnwing the FEC's permissible investigation of press
entities:

[T]he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . . . .
[Tlhis dispute involves First Amendment con=-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter,

43 9 %

-
-

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 19B1)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F, 2d
380, 39 (D.C. Cir. 19Bl) (citing Reader's Digest Association
with approval). 1In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those

5/ 1In fact, Congressman Duncan's £ilm was produced with his
campaign funds.
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functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations o! a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island., The court found that this distribution
could be exempt from FECA scrutiny, despite its obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thus, the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event,
Reader's Digest Association, supra, at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s] broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the PEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.6/ The subject radio
programs fall sguarely within the Act's news story exemption.

2. McClatchv Did Not Permit Brown's Radioc Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions™ and "expenditures.” As used in the
Act, the term "contribution®™ means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office.™ 2 U.5.C. §431(8) (A) (i) (1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal officel™
2 U.S.C. §431(9) (A) (i) (1976) (emphasis added). Thus, McClatchy's

6/ 1In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
witn respect to any further FEC investigation of this matter.
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decision to permit Brown's appearance on its radio programs,
even assuming that such radio time constituted the "gift"™ of
something "of value" to Brown, and without regard to the news
story exemption, would not contravene the Act if McClatchy
lacked an intent te influence the upcoming Senatorial election.

The Wertz complaint offers no evidence of improper
intent on the part of McClatchy. Instead, Mr. Wertz merely
concludes that "upon information and belief, such appearances
[were] exclusively designed to promote Jerry Brown's senatorial
campaign.” Complaint, at 2. A few paragraphs later, Mr. Wertz
weakens his position, stating only that "upon information and
belief,"” the appearances were permitted with "the clear under-
standing" that they promoted Brown's campaign. Id. WMNeither
of these statements is supported by specific allegations of
fact.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of
the McClatchy-owned stations named in Mr. Wertz's complaint.
Exhibits A, B, and C, attached hereto.7/ These affidavits
establish that the decision to permit Brown's appearance on

the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,8/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.9/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose

of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,

7/ Copies of these executed affidavits were originally
submitted with McClatchy's letter response in MUR 1418
(Complaint of Theodore A. Bruinsma), dated January 19,
1982. In a letter dated January 21, 1982, and hand
delivered that day, the executed originals of these
affidavits were suomitted to the Commission.

47 U.s.C. §§307, 309(a) (1976).

See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Stancaras of the
Communications Act, 48 FCC2d 1, 10 (1974); see also,
e.q3., West Coast Media, Inc., 79 FCC2d sl0 (1980).




Federal Election Commission
January 22, 1982
Page Seven

merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest.l0/

The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of FECA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election."™ AO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler™). 1In the Hechler
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances, On these facts, the Commission found that the radio
station producing the program had not made a "contribution® or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Wertz's attempt to distinguish this Advisory Opinion
is unavailing., First, Wertz states that neither Brown nor
his campaign committee has paid for the broadcast time and
that Brown has not received "continuing reimbursement®™ for
the appearances. Although both these statements are true,
the first does not distinguish this case from Hechler and the
second is immaterial. Mr. Hechler also did not pay to appear
on the programs involved in that opinion. Purthermore, although
Hechler received payment for his hosting of one series of pro-
grams, it is illogical to suggest that providing a newsworthy
public figure with broadcast time can be deemed a campaign
contribution when providing both broadcast time and money
is not. Second, Wertz incorrectly attempts to distinguish
Hechler by claiming, without evidentiary support, that "ne
other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities."
Complaint, at 2. 1In Hechler, at least one of the two programs
involved was hosted solely by the candidate. The Commission's
Opinion does not indicate that the appearance of other officials
on one of the programs was in any way determinative of their
decision, nor does it indicate whether these other officials

10/ The Act's definitions of "contribution" and "expenditure"

refer only to the state of mind of the "donor."™ That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.
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included any of Mr. Hechler's competitors in the Congressional
election. Finally, even if the facts in the present case were
somehow distinguishable from those in Hechler, the appearance
of the California governor alone on McClatchy's programs would
not reflect a purpose to influence Brown's candidacy. Of all
the possible candidates for the Senate from California, only
Brown is the state's Governor. Obviously, the appearance of
Governor Brown, in contrast to the appearance of most other
candidates, would be highly newsworthy without regard to the
upcoming Senatorial election.

In addition, the Hechler opinion has been strongly
reaffimed in a more recent Advisory Opinion of the Commission.
AO 1981-37 (Answer to Representative Richard A. Gephardt),
Representative Gephardt proposed to host a public affairs
program that would be broadcast at a corporation's expense.

The Commission, citing Hechler, declared that no prohibited
corporate contribution results when the major purpose of an
activity is not to influence a Federal election. Significantly,
the Opinion added that "[a]lthough it is possible that
[Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be

the nomination or election of [Gephardt] or any other candidate
to Federal office." This holding forcefully defeats any con-
tention that a possible enhancement of Brown's name recognition

or popularity requires a finding that unlawful campaign con-
tributions were made,

Lastly, the FEC's application of the "purpose® standard
has been upheld by the Federal courts. In Epstein v, Federal
Election Commission, No. 81-0336 (D.D.C, Sept. 23, 1981), the
District Court upheld the FEC's refusal to find that a newspaper
advertisement constituted a corporate campaign contribution.

The court stated that "[w]hile the contours of the 'purpose test'’
for application of section 44lb remain indistinct, its intuitive
appeal has been recognized by the courts . . . . There seems to
be no basis ., . ., to hold the purpose test inherently arbitrary."
On the facts in Epstein, the FEC and the court found that an

advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Wertz's complaint offers no evidence that McClatchy had such
an intent, and the attached affidavits of the station managers
establish that no such intent existed., Thus, the decision to
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permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not vioclated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1419.

Respectfully submitted,
MCCLATCHY NEWSPAPERS
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APFIDAVIT

I, RICHARD F. SHEPPARD, am Station Manager of Radio
Station KFBK, Sacramento, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown would
be willing to host a call-in radio program on KFBK. During the
program the Governor would answer questions phoned in by the
station's listeners. Because of the Mediterranean fruit fly
controversy concerning the Governor's handling of that problem,
and other newsworthy public issues, such as oil exploration off
the California coast and nuclear‘puuer, it was readily apparent
that this format would result in a uniquely informative and
valuable public affairs program. As a result, it was decided
that Governor Brown should appear on this program. 1In no
manner was the station's decision motivated by a desire or

intent to influence Governor Brown's possible candidacy for the

Ricrérd F. Q;gppa;;

ul 5- sEnate-

Subscribed and sworn to before
me this 18th day of January, 1982.

A

.‘|1
5 I 5 j?.. f’“'f
Baetlts y A LAl
s ii Notary Public
for the County of Sacramento, State

of California.
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1, ROBERT E. NEUTZLING, am Station Manager of Radio Statien KBEE,
Modesto, California.

In this position, I have ultimate responsibility for the station's
day=-to-day programming decislons.

In, September 1981, I learned that Governor Erown would be willing
to host 4 call-in Radio Program on RBEE., During the program the Govenor
would answer questicns phoned in by the station's listeners. Because of
the HedLLurruncan fruit fly controversy concerning the Governor's handling
of that praoblem, and other news worthy public issues, such as eil exploration
aff{ the udli.u.ﬁiﬂ covast, and auclear power, it was readily apparent that
this forout would resulc in a uniquely informative and valuable Public
Affiairs Program. As a result, it was decidcsd that Govenor Brownm should
appear on this pregran. In ne manner was tho .;-I'.'H:Lun g decision motivated
by a desire or intant to influencec Governor Srown's possible candidacy
for the U.5. Senate,

and sworn to before me
ay of Januarv, 1982

,\h LEVAUN M, STRATAS !
F NOTARY PURLIC |
" Staniziaus County, Catlornia |
H\' Comm. Exp H" 7. 1942 ¢
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AFFIDAVIT

I, James R. Wilson, am Station Manager of Radio
Station KMJ, Fresno, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown
would be willing to host a call-in radio program on KMJ.
During the program the Governor would answer questions
phoned in by the station's listeners. Because of the
Mediterranean fruit fly controversy concerning the Governor's
handling of that problem, and other newsworthy public issues,
such as oil exploration off the California coast and nuclear
power, it was readily apparent that this format would result
in a uniquely informative and valuable public affairs program.
As a result, it was decided that Governor Brown should appear
on this program. In no manner was the station's decision
motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

\-\__\)di'.f_cfé" f é.(,j;/g_\__

James R, Wilson

Subscribed and sworn to before me the 18th day of January, 1982.

QIW;‘O_. %{ﬁ?g
Notary Public for county ot Fresno, State of California.

% FRANCES |. CLAPP
e A NOTARY PLBLIC-CALIFORNLA
PRIMCIPAL OFFICE 1IN
FRESNO COUNTY
iy Commeswon Lipiess Dec DL 1984
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January 22, 1982

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to MUR-1419

Dear Mr. Taylor:
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This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy®™) by Will Wertz,
a candidate for the Democratic nomination for the U.S. Senate
from the State of California. McClatchy is the licensee of
Radio Stations KFBK, Sacramento, KBEE, Modesto, and KMJ 1/,
Fresno, all California. 1In his complaint, Mr. Wertz alleges
that the appearance of California Governor Edmund G. (Jerrcy)
Brown, Jr. on radio programs produced by McClatchy constituted
illegal campaign contributions from McClatchy to Brown. 1In
response, McClatchy hereby submits that Brown's appearances
were not contributions within the meaning of the Federal
Election Campaign Act, 2 U.5.C. §431 et seq.

0 10

8 2

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.

l/ Mr. Wertz's complaint erroneously refers to this station
as "KMG."
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As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S5. Senate in
1982.

Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to guestion Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,2/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR _EXPENDITURES AS DEFINED BY THE FECA

1. The Programs Presented by McClatchy Were "News
Stories"™ Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.5.C. §441lb(a)(1976). However, Section
431(9) (B) (i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
« = « unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure® in

2/ See p. 6, infra.
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the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station,"™ with the same exception for stations
owned or controlled by candidates, committees or parties,

11 CFR §§100.7(b) (2), 100.8(b) (2) (198l1).3/ These provisions,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy stations.d4/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. 1In
AO 1978~76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters of
interest to the general public. Both situations involved the
appearance of one political figure only, in a format that

3/ Congress' failure to expressly exempt news stories,

etc.,, from its definition of "contribution® is not
material. If a corporate broadcaster's programming
could be considered a contribution, but not an
expenditure, the exemption for expenditures would

be since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act “"exempts
most elements of the institutional press, limiting

only expenditures by institutional press facilities
that are owned or controlled by candidates and political
parties,"™ Buckley v, Valeo, 424 U.5. 1, 50 n.56 (1976)
{emphasis added).

Neither McClatchy Mewspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.
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would increase the politican's exposure to the community.S/
Lastly, it appears that neither Congressman Duncan's film

nor Governor Brown's commentary was edited by the stations
broadcasting these programs. Faced with these facts, the
Commission in Duncan found that the station's exercise of

its responsibility to serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation, 1In Reader's Digest
Association, Inc. v, Federal Election Commission, 509 F.Supp.
1210, 1214 is.n.u.r. 1981), the court dlscussed the exeception

r
while narrowing the FEC's permissible investigation of press
entities:

[T]he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prercgatives . . . .
[Tlhis dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity, Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 13 D.D.C.

(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F, 2d
380, 396 (D.C., Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those

3/ 1In fact, Congressman Duncan's film was produced with his
campaign funds,
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functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island. The court found that this distribution
could be exempt from FECA scrutiny, despite its obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even {f
its sole purpose was to publicize a magazine article published
by "Reader's Digest” on a similar subject. Thus, the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event,
Reader's Digest Association, supra, at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s]) broadly within the press entity's legitimate press
function."” Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.6/ The subject radio
programs fall squarely within the Act's news story exemption,

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions"™ and "expenditures."™ As used in the
Act, the term "contribution® means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office,” 2 U.S.C. §431(8) (A) (i) (1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office."

2 U.S.C. §431(9) (A)(i)(1976) (emphasis added). Thus, McClatchy's

6/ 1In the interest of promptly and conclusively terminating
this matter, MeClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. BY submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.
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decision to permit Brown's appearance on its radio programs,
even assuming that such radio time constituted the “gift"™ of
something "of value™ to Brown, and without regard to the news
story exemption, would not contravene the Act if McClatchy
lacked an intent to influence the upcoming Senatorial election.

The Wertz complaint offers no evidence of improper
intent on the part of McClatchy. Instead, Mr. Wertz merely
concludes that "upon information and belief, such appearances
[were] exclusively designed to promote Jerry Brown's senatorial
campaign." C laint, at 2. A few paragraphs later, Mr. Wert:z
weakens his position, stating only that 'upnn information and
belief," the appearances were permitted with "the clear under-
standing” that they prannteﬂ Brown's campaign. Id. WNeither
of these statements is supported by specific allegations of
fact.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of
the McClatchy-owned stations named in Mr. Wertz's complaint.
Exhibits A, B, and C, attached hereto.7/ These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,8/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.9/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,

1/ Copies of these executed affidavits were originally
submitted with McClatchy's letter response in MUR 1418
(Complaint of Theodore A. Bruinsma), dated January 19,
1982. In a letter dated January 21, 1982, and hand
delivered that day, the executed originals of these
affidavits were submitted to the Commission.

47 U.S.C. §§307, 309(a) (1976).

he Handling of Public Issues Under tne Fairness
ine and the Punlxc Interest Stanagarads of the
nications Act, 48 "Fcczad l, 10 (1974); see also,
West Coast Media, Inc. ?9 FCC2d el0 (1980
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merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest.10/

The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of FECA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election.® AO 1977-42
{(Answer to Ken Hechler) (hereafter "Hechler™). In the Hechler
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances, On these facts, the Commission found that the radio
station producing the program had not made a "contribution® or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Wertz's attempt to distinguish this Advisory Opinion
is unavailing. First, Wertz states that neither Brown nor
his campaign committee has paid for the broadcast time and
that Brown has not received "continuing reimbursement®™ for
the appearances. Although both these statements are true,
the first does not distinguish this case from Hechler and the
second is immaterial. Mr., Hechler also did not pay to appear
on the programs involved in that opinion. Furthermore, although
Hechler received payment for his hosting of one series of pro-
grams, it is illogical to suggest that providing a newsworthy
public figure with broadcast time can be deemed a campaign
contribution when providing both broadcast time and money
is not., Second, Wertz incorrectly attempts to distinguish
Hechler by claiming, without evidentiary support, that "no
other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities.”
Complaint, at 2. In Hechler, at lezast one of the two programs
involved was hosted solely by the candidate. The Commission's
Opinion does not indicate that the appearance of other officials
on one of the programs was in any way determinative of their
decision, nor does it indicate whether these other officials

10/ The Act's definitions of "contribution" and "expenditure"”
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on Mcllatchy's stations for the
purpose of influencing the election is immaterial.
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included any of Mr. Hechler's competitors in the Congressional
election. Finally, even if the facts in the present case were
somehow distinguishable from those in Hechler, the appearance
of the California governor alone on McClatchy's programs would
not reflect a purpose to influence Brown's candidacy. Of all
the possible candidates for the Senate from California, only
Brown is the state's Governor. Obviously, the appearance of
Governor Brown, in contrast to the appearance of most other
candidates, would be highly newsworthy without regard to the
upcoming Senatorial election.

In addition, the Hechler opinion has been strongly
reaffimed in a more recent Advisory Opinion of the Commission.
AQO 1981-37 (Answer to Representative Richard A. Gephardt).
Representative Gephardt proposed to host a public affairs
program that would be broadcast at a corporation's expense.
The Commission, citing Hechler, declared that no prohibited
corporate contribution results when the major purpose of an
activity is not to influence a Federal election. Significantly,
the Opinion added that "[a]lthough it is possible that
[Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes

the major purpose of the activity contemplated would not be

the nomination or election of [Gephardt] or any other candidate
to Federal office." This holding forcefully defeats any con-
tention that a possible enhancement of Brown's name recognition
or popularity requires a finding that unlawful campaign con-
tributions were made.

Lastly, the FEC's application of the "purpose™ standard
has been upheld by the Federal courts. 1In Epstein v. Federal
Election Commission, No., 81-0336 (D.D.C. Sept. 23, 198l1), the
District Court upheld the FEC's refusal to find that a newspaper
advertisement constituted a corporate campaign contribution.

The court stated that "[(w]hile the contours of the '"purpose test'
for application of section 44lb remain indistinct, its intuitive
appeal has been recognized by the courts . . . . There seems to
be no basis . . . to hold the purpose test inherently arbitrary.”®
On the facts in Epstein, the FEC and the court found that an
advertisement place y "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution,
Mr. Wertz's complaint offers no evidence that McClatchy had such
an intent, and the attached affidavits of the station managers
establish that no such intent existed. Thus, the decision to
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permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act, Accordingly, the Office of
General Counsel is reguested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1419.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

By P’C'-a &‘" oL (fa\/

‘ Raymﬂnd S, Eende

By, wDﬁw"'D

David D. Wild

Its Attorneys
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APPIDAVIT

I, RICHARD F. SHEPPARD, am Station Manager of Radio
Station KFBK, Sacramento, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions,

In September 1981, I learned that Governor Brown would
be willing to host a call-in radio program on KFBK. During the
program the Governor would answer guestions phoned in by the
station's listeners. Because of the Mediterranean fruit fly
controversy concerning the Governor's handling of that problem,
and other newsworthy public issues, such as oil exploration off
the California coast and nuclear‘pnwer. it was readily apparent
that this format would result in a uniquely informative and
valuable public affairs program. As a result, it was decided
that Governor Brown should appear on this program. In no
manner was the station's decision motivated by a desire or
intent to influence Governor Brown's possible candidacy for the

U. S. Senate.

B

Subscribed and sworn to before
me this 18th day of January, 1982.

ol . i
b | A : f
T_\ﬁ"f{'fll_-'ll ) JXLI f/;irw .
! I Notary Public

for the County of Sacramento, State
of California.
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I, ROBERT E. NEUTZLING, am Station Manager of Radio Station KBEE,
Yodesto, California.

In cthis position, I have ultimare responsibility for the station's
day-to-day programming decisions.

In, September 1981, T learned that Governor Brown would be willing
to host 4 call-in Radio Program on XKBEE, Durinpg the prograa the Covenor
would answer questions phoned in by the scation's listeners. Beecause of
the Mediterranean fruit fly controversy concerning the Covernor's handling
of that problem, and other news worthy public issues, such as oil exploration
off the Califcrnia coast, and nuclear power, it was readily apparent that
this fermat would result in a uniguely informative and valuable Public
Affiairs Progran. As 3 result, it was decidod that Goveror Brown should
appear on this program. In no =anner was the statlon's decision motivated
by a desire or intont o influence Governor Zrown's possible candidacy

for the U.S5. Senats.
# ,
r

I!U-

Subscribed and swora to before me
this 18th day of January, 1982

LTI\ LEVAUN M. STRATAS |

r‘ et NOTARY PUCLIC I
@J Sharecaaus County, Callornig |
My Comm Exp May 7, 1982 |
e




EXHIBIT C




AFFIDAVIT

I, James R. Wilson, am Station Manager of Radio
Station KMJY, Fresno, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown
would be willing to host a call-in radio program on KMJ.
During the program the Governor would answer questions
phoned in by the station's listeners. Because of the
Mediterranean fruit fly controversy concerning the Governor's
handling of that problem, and other newsworthy public issues,
such as oil exploration off the California coast and nuclear
power, it was readily apparent that this format would result
in a uniquely informative and valuable public affairs program.
As a result, it was decided that Governor Brown should appear
on this program. 1In no manner was the station's decision
motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

\h““hﬁﬁ_zhaiﬂcﬁ?'5é?jdf£hié;‘*~_

James R. Wilson

Subscribed and sworn to before me the 18th day of January, 1982.

Notary Public for the county ot Fresno, State of California,

OFNCIAL SIAL

-2 FRANCES |. CLAPP
1 NOTARY PLBLIC-CALIFORNIA
Pns  PRINCIPAL OFFICE IN
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VEANOM L. WiLK INBON

JOREPH W, RITTHER frOX) a@i-28CO
ROBEAT W, COLL
THOMAR M. FEOHOLE
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EDWARD & TARTICH
HOMMAN # LEVERTHAL
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VIRGINIA B, CARBON 1, 19
LAWRENCE J. MO e i
JAMIE § BLARLAR
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Secretary

Federal Election Commigsion
1325 K Street, N.W.
Washington, D.C. 20463

MUR-1418 and
MUR-1419

Dear Sir:

This letter is written on behalf of American

Broadcasting Companies, Inc. to respectfully request

an extension of time in which to respond to the Com-
mission's letters of inquiry with respect to the above-
referenced complaint proceedings.

The Commission's letter regarding the complaint
in MUR-1418 was received in New York on January 4, 1982:
and the Commission's letter regarding the related com-
plaint in MUR-1419 was received in New York on January 7,
1982. Both complaint letters were first received in
Washington, D.C. by undersigned counsel on January 7,
1982 (after, apparently, having been addressed and first
sent to counsel for the Democratic National Committee on
New Hampshire Street in Washington). Based thereon, a
single response to both complaints would be due on or
about January 22, 1982 (utilizing the latter of the two
applicable starting dates).

Because the subject complaints raise a number
of matters which should be thoroughly examined before a
response is formulated, a brief extension of time is
needed. This is particularly so in light of the need to
collect essential data and coordinate the response among
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personnel and counsel in New York, Washington, D.C.,
Los Angeles, and San Francisco. For example, part of
this process has involved the need for station person-
nel at KABC, Los Angeles and KGO, San Prancisco to
review lengthy and technically inferior tape recordings
of each of the subject broadcasts.

Accordingly, ABC respectfully requests that
the time for submitting any material responsive to these
two complaints be extended by one week -- i.e,, from
January 22, 1982 to and including January 29, 1982.

vq:y truly ynurl,

cc: William E. Taylor, Esqg.
Burton R. Cohn, Esq.
Mr. Martin Simon




LAW QFFICES
McKeENwna, WiLkinsox & KITTNER

HED BEVENTELCHNTH BTREET. N. W,
AT WASHINGTON, 0. C. 200368
VERMCN L WILKIMNBON

JOBEFE M, NITTHER o a81-2800

ROBERT W, E0LL DIRECT DIAL WO
THOMAR N FROHOLA

ML W RAMEY

:‘mun P TARTIE™ “'M
NORMAN B LEYEMTHAL

At aENKOwRAl

o MiCHAEL L1

WANDOLEE J. Ma~ Jﬂ.ﬂu‘l}" 21 v 1982
Wimgisa B CARBON

LaWRENCE & MOVENIN

JAMEE B BLABLAN

wWilLias R HEANE

DEMMIE P CORBETY

JamEB W DEQORAFFENALIDT. JN.

JikL ABCRNOUBE BTTRM

Secretary

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Fe: MUR-1418 and
MUR-1419

Dear Sir:

This letter is written on behalf of American

Broadcasting Companies, Inc. to respectfully request
an extension of time in which to respond to the Com-
mission's letters of inquiry with respect to the above-
referenced complaint proceedings.

The Commission's letter regarding the complaint
in MUR-1418 was received in New York on January 4, 1982;
and the Commission's letter regarding the related com-
plaint in MUR-1419 was received in New York on January 7,
1982. Both complaint letters were first received in
Washington, D.C. by undersigned counsel on January 7,
1982 (after, apparently, having been addressed and first
sent to counsel for the Democratic National Committee on
New Hampshire Street in Washington). Based thereon, a
single response to both complaints would be due on or
about January 22, 1982 (utilizing the latter of the two
applicable starting dates).

Because the subject complaints raise a number
of matters which should be thoroughly examined before a
response is formulated, a brief extension of time is
needed. This is particularly so in light of the need to
collect essential data and cocordinate the response among
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personnel and counsel in New York, Washington, D.C.,
Los Angeles, and San Francisco. For example, part of
this process has involved the need for station person=-
nel at KABC, Los Angeles and KGO, San Francisco to
review lengthy and technically inferior tape recordings
of each of the subject broadcasts.

Accordingly, ABC respectfully requests that
the time for submitting any material responsive to these
two complaints be extended by one week -- i.e,, from
January 22, 1982 to and including January 29, 1982,

Very truly yours,

T

cc: William E. Taylor, Esqg.
Burton R. Cohn, Esg.
Mr. Martin Simon
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Secretary

Federal Election Commission
1325 K Street, MN.W.
Washington, D.C. 20463

Re: MUR-1418 and
MUR-1419

Dear Sir:

This letter is written on behalf of American
Broadcasting Companies, Inc. to respectfully request
an extension of time in which to respond to the Com=-
mission's letters of inguiry with respect to the above-
referenced complaint proceedings.-

=
i
-
- g
L

N

The Commission's letter regarding the complaint
in MUR-1418 was received in New York on January 4, 1982;
and the Commission's letter regarding the related com=-
plaint in MUR-1419 was received in New York on January 7,
1982. Both complaint letters were first received in
Washington, D.C. by undersigned counsel on January 7,
1982 (after, apparently, having been addressed and first
sent to counsel for the Democratic National Committee on
New Hampshire Street in Washington). Based thereon, a
single response to both complaints would be due on or
about January 22, 1982 (utilizing the latter of the two
applicable starting dates).

Because the subject complaints raise a number
of matters which should be thoroughly examined before a
response is formulated, a brief extension of time is
needed. This is particularly so in light of the need to
collect essential data and coordinate the response among
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personnel and counsel in New York, Washington, D.C.,
Los Angeles, and San Francisco. For example, part of
this process has involved the need for station person=-
nel at KABC, Los Angeles and KGO, San Francisco to
review lengthy and technically inferior tape recordings
of each of the subject broadcasts.

Accordingly, ABC respectfully requests that
the time for submitting any material responsive to these
two complaints be extended by one week -- i.e., from
January 22, 1982 to and including January 29, 1982.

Very truly yours,

L

cc: William E. Taylor, Esq.
Burton R. Cohn, Esqg.
Mr. Martin Simon
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202/862-8072
January 12, 1982

Federal Election Commission
1325 K Street, M.W., 7th Floor
Washington, D.C. 20463

Gentlemen:;

Transmitted herewith, on behalf of McClatchy Newspapers,
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California, is a "Statement of Designation of
Counsel®” with regard to certain complaints filed with the
Commission by the Wertz For Senate Campaign Committee (MUR-1419)

and Theodore A. Bruinsma (MUR-1418).

Should any question arise with regard to this matter,
kindly communicate with the undersigned.

Vdry truly yours,

B8Go

. Bender,
sel for
McClatchy Newspapers

cc: (Hand Delivered) wWilliam Taylor, Esquire
Office of General Counsel




STATEMENT OF DESIGNATION OF COUSEL

NAME OF COUNSEL: Dow, Lohnes & Albertson
Attention: Raymond G. Bender, Jr.
ADDRESS: 1225 Connecticut Avenue, N. W. .

Washington C. 20036
TELEPHONE : (202) 328000

or

Douglas T. Foster

P. 0. Box 15779
Sacramento, CA 95852
(916) 446-9461

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and
other communications from the Commission and to act on my

behalf before the Commission.

January 5, 1981
Date
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NAME: Douglas T. Foster, Legal
McClatchy Newspapers

ADDRESS:P. 0. Box 15779
Sacramento, CA 95852

AOME PHONE: (916) 925-8609

BUSINESS PHONE: (916) 446-9461




WERTZ FOR SENATE
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Federal Election Commission
1325 K St., N.NW.
Washington,D.C. Q0009

ot B iy 215

ATT: GENERAL COUNSEL
Bill Taylor




'FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 3, 1982

CERTIFIED MAIL
RE

Mr. James K. Parker, Esquire
General Counsel

Columbia Broadcasting Systems
51 West 52nd Street .

New York, New York 10019

MUR 1419

Dear Mr. Parker:

This letter is to notify you that on December 28, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1419,
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.5.C. § 437g(a)(4)(B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.




If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of t-.ha
Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele

Associate General Counsel

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel Statement




WERTZ FOR SENATE

711 South Vermont, Sulle 207  Los Angaeles, Callornie 90005 (213) 383-2012
1824 Moriega Strest Sen Francisco, California 9412 (415) 661-T663

Federal Election Commission
1325 K St., NW
Washinton, D.C. 20005

OV 621y,

Att: Charles Steele
General Counsel

§S

Re: Amendment to compaint against
Jerry Brown, et al.

Gentlemen:

As per my conversation with Mr. Bill Taylor of the
General Counsel's office please amend the complaint we filed
on December 15th to read:

1»3 hours, KMF Fresno, McClatchy Broadcasting should read as

follows:
3 hours, KMJ Fresno, McClatchy Broadcasting

- o)
e
<
?
&

2) Naticnal Broadcasting Co., Inc, 3000 W. Alameda Ave.
should read: e., Burbank Ca, 91523

Columbia Broadcasting Co., Inc

8 20

6121 W. Sunset Blwvd.
Lrs Angeles, Ca. 90028

3180 University Ave.
San Diego. Ca. 92104

Thank you for you consideration.

Sincerely,

g 4 vi
;‘f’/%? A

Ted Andromidas

Southern California Chairman
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DON PILBON AND ASBOCHAJES T ANDA
711 BOUTH YERMONT 8 207
LOS ANGELES CA 90008

120897748018 01718/82 ICS IPMMTZZ CBP WSHA /o6 /

od
2133832912 MGM TOMT LOS ANGELES CA 101 0i=18 0719P EST beecH 6277

GENERAL COUNSEL

FEDERAL ELECTION COMMISSION
1325 K ST NORTHWEST
WASHINGTON DC 2000%

GENTLEMEN

PLEASE EE ADVISED THAT THE wERTZ FOR SENATE CAMPAIGN IS STILL
COMMITTED TO COKTINUING THE COMPLAINT PROCESS AGAIMNST GOVERNOR JERAY
BROWN; H1S CAMPAIGM COMMITTEE AND THE VARIOUS RADIO BTATIONS THAT
PROVIDED HIM WITH FREE RADIO TIME, 1 HWAVE SENT A COPY OF AMENDMENTS
T0 OUR COMPLAINT TO YOUR OFFICE RETURN RECEIPT REGWUESTED, AGAIN, T
REPEAT EVEN THOUGH REPURLICAN CANDIDATE THEODORE BRUINSMA HAS
WITHDRAWN WIS COMPLAINT WE ON THE OTHER HAND ARE BTILL COMMITTED TO
THIS COMPLAINT AND INVESTIGATION, SINCERELY

THEODORE ANDROMIDAS SOUTHERN CALIFOURANIA CHAIRMAN WERTI FOR SENATE

COMMITTEE

19357 57

MGMCOYP

Léfif 9

TO AEPLY BY MAILGRAM, SEE REVERSE SIDE FOR WESTEAN UNION'S TOLL - FREE PHONE NUMBERS




LLILE Mallgram *

THIS MALGRAM WAS TRANSMITTED ELECTROMICALLY BY WESTERN UNION TO A POST OFFICE NEAJL YOU FOR DELIVERY




DON (PILSON AND ASSOCEATES T ANDH
741 BOUTH VERMONT B8 ‘207
LOB ANGELES Ca 90005

1=0602508018 01/18,82 ICH IPMMTZZ CBP WSMA 2O020r/
2133832912 WGM TONT LOS ANGELES CA 124 01=18 0727P E8Y (Jo#H 6075

BILL TAYLOR

CARE GENERAL COUNSEL
FEDERAL ELECTION CUHFI!!IDN
1325 K ST NORTHWEST
WASHINGYON OC 20008

DEAR S1F

oqoo'oooii

AS PER CUW CONYERSATION OF LAST WEEK [ HAYE SENT YOU ANOTHMER
AMENDMERT TO THE COMPLAINT THAT WE FILED WITH YOUR UFFICE, I HAVE
SENT TH]IS ONE CERTIFIED MAIL RETURN RECEIPT REGUESTED, PLEASE BE
ADVISED THAT, THOUGH REPUBLICAN CANDIDATE THEODORE BRUINSMA MAS
WITHDRAAN WIS COMPLAINT, wE MAVE NO INTENTION OF WITHORAWING OURS AND
WE ARE STILL COMMITTED TO CONTINUING TME COMPLAINT PROCESS AGAINST
GOVERNGF okOwNs, HIS CAMPAIGN COMMITTEE AND THE VARIOUS RADIO STATIONS
WHICKH PROVIDED HWIM™ FREE TIME, YOU SHOULD BE RECEIVING A SECOND COPY
OF THE AMENDMENTS WEDONESDAY, PLEASE CALL ME IF YOU HAVE ANY
GUESTIONE, SINCERELY

THECDURE ANDROMIDAS SOUTHERN CALIFORNIA CHAIRMAN #ERTZ Fﬂ@[mt[

COMFITTEE

191568 EST

HMGMCOMP

8

s141 (R1/TH

e ¢ 0o 0 0 0 o0
-ooo-oolooooooodoootooo_

TO REPLY BY MAILGRAM, SEE REVERSE SIDE FOR WESTERAN UNION'S TOLL - FREE PHOMNE NUMBERS




LLERE Maillgram 2

o THIS MAILGRAM WAS TRANSWITTED ELECTROMNICALLY BY WESTERN UNION TG A POST OFFICE NEAR YOU FOR DEUIVERY




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

January 19, 1982

CERTIFIED MA :
RETORN RECETEY REQUESTED

Mr. Corydon Dunham, Esguire
General Counsel

National Broadcasting Cumplny
30 Rockerfeller Plaza

New York, New York 10020

MUR 14159

Dear Mr. Dunham:

This letter is to notify you that on December 28, 1981
the Federal Election Commission received a complaint which
alleges that you may have viclated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S5. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1419.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S5.C. § 437g(a) (4) (B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.




If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Cha N. Stee
Gene

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel Statement
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PLEASE PROVIDE THE NAMES AND ADDRESSES OF ALL RESPONDENTS
WHICH ARE TO BE SENT A COPY OF THE COMPLAINT. [F A PRINCIPAL
CAMPAIGN COMMITTEE IS A RESPONDENT, A CARBON COPY 1S TO BE SENT
TO THE CANDIDATE. PLEASE PROVIDE THE NAME AND ADDRESS OF THE
CANDIDATE AND PUT A “cc” BESIDE THE CANDIDATE'S NAME. IF A
CANDIDATE IS A RESPONDENT, A CARBON COPY IS TO BE SENT TO THE
CANDIDATE'S PRINCIPAL CAMPAIGN COMMITTEE. PLEASE PROVIDE THE

NAME AND ADDRESS OF THE PRINCIPAL CAMPAIGN COMMITTEE AND PUT A
"cc” BESIDE THE COMMITTEE'S NAME. PLEASE PROVIDE THIS INFORMATION,
ON THIS SHEET, WITHIN 24 HOURS OF RECEIPT OF THIS NOTICE. THANK YOU.
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FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

January 4, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Alvin G. Flanagen
Gannett Company, Inc.
Iinxﬂn'ﬂnnr!'
Rochester, New York 14604

MUR 1419

Dear Mr. Flanagen:

This letter is to notify you that on December 28, 1981
the Federal Election Commission received a complaint which
alleges that you may have viclated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1415 .
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. § 437g(a)(4)(B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of

representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.




If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Eral Céunsel

O nesvescTee pevvEeY
Sherer v wbe mad date
BEETRICTED DRLIVERY,
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EONSULT POSTMASTER POR FEES)

Enclosures

l. Complaint
2. Procedures
3. Designation of Counsel Sta
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FEDERAL ELECTION COMMISSION
WASHINCTON, D C 20463

January 4, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

The Honorable Edmund G. Brown
Office of Governor, State Capitol
Sacramento, CA 95814

MUR 1419

Dear Mr, Brownit

This letter is to notify you that on December 28, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1419.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. § 437g(a)(4)(B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.




If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your

information, we have attached a brief description of the
Commission's procedure for handling complaints.

Charl HN. 5t
General Counsel

Enclosures

l. Complaint

2. Procedures | T T ———
3. Designation of Counsel Statement 3

cc: Jeremieh Hallisey | & Umases e seLvEn




FEDERAL ELECTION COMMISSION
WASHINCTON, DC 7083

January 4, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. James B, McClatchy

McClatchy Broadcasting Curpurltinn
21 & Q Street

Sacramento, CA 95813

MUR 1419

Dear Mr. McClatchy:

This letter is to notify you that on December 28, 1981
the Federal Election Commission received a complaint uhich
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1419.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. § 437g(a)(4)(B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.
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If you have any guestions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints,

Enclosures

l. Complaint
2. Procedures
3. Designation of Counsel Statement




FEDERAL ELECTION COMMISSION
WASHINCTON, DC 20463

January 4, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Frederick &, Pierce
American Broadcasting Company
1330 Avenue of The Americas
New York, New York 10019

MOR 1419

Dear Mr. Pierce:

This letter is to notify you that on December 28, 1981
the Federal Election Commission recéived a complaint whieh
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act"™) or
Chapters 95 and 96 of Title 26, U.S. Code., A copy of this
complaint is enclosed. We have numbered this matter MUR 14159.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Pleage submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
wWhere appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.5.C. § 437g(a) (4)(B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

I1f you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.
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If you have any gquestions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. Por your
information, we have attached a brief description of the
Commission's procedure for handling complaints

1. T foleming mevies B quested (check ane )
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Enclosures

l. Complaint
2. Procedures

3. Designation of Counsel Statement

cc: Carl R. Ramey
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FEDERAL ELECTION COMMISSION
; WASHINGTON,D.C 20463

December 31, 1981
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Mr. Martin Simon

Treasurer, Wertz For Senate
711 5. Vermcnt Avenue, #207
los Angeles, CA 950005

Dear Mr. Simon:

This letter is to acknowledge receipt of your complaint
of December 15, 1981, against Governor Edmund G. Brown,Jr.,
Brown For Senate Committee, American Broadcasting Company,
National Broadcasting Company,Inc., and McClatchy Broadcasting
Corporation which alleges viclations of the Federal Election
Campaign laws. A staff member has been assigned to analyze
your allegations. The respondents will be notified of this
complaint within 5 days and a recommendation to the Federal
Election Commission as to how this matter should be initially
handled will be made 15 days after the respondents notification.

You will be notified as soon as the Commission takes
final action on your complaint. Should you have or receive
any additional information in this matter, please forward it
to this office. For your information, we have attached a
brief description of the Commission's procedures for handling
complaints.

Sincerely,
i
L L aair XA

Elissa T. Garr
Docket Chief

Enclosure
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WERTZ FOR SENATE  éc# 5762

LED6 Noriega Strest
San Francieco, Calllornia 4122
- (415) 661-7663
Federal Election Commission December 15, 193%3

1325 K St., N.W.
Washington, D.C. 20005

Attn: Charles Steele
General Counsel

Re: Complaint against Jerry Brown
Brown for Senate Committee
and Various Broadcast Corporations

Gentlemen:

This is a complaint under the provisions of 2 U.S.C. 437 G (A) (1)
against Jerry Brown, a candidate for the U.S. Senate in California,
Capitecl Building, Sacramento, CA 95814; the Brown for Senate Committee,
Jerry Brown's campaign committee, 1125 W. 6th Street, third floor,

Los Angeles, CA 90017: and the following radic stations and broad-
casting corporations:

4 45 4

American Broadcasting Companye..
277 Golden Gate Avenue
San Francisco, CA 94102

National Broadcasting Co., Inc.
3000 W. Alameda Avenue
Burbank, CA 91523

MecClatchy Broadcasting Corporation
Box 15779

21lst and 2 Street

Sacramento, CA 95813

e
[ =
-
[=
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The complainant 15 the Wertz for Senate Campaign Committee,
711 S. Vermont Avenue, Suite 207, Los Angeles, CA 90005, the designated
campaign committee of Will Wertz, Democratic candidate for U.S. Senate
in California. Martin Simon is the Treasurer of this committee and
brings the complaint on i1ts behalf

Complainant believes that Mr. Brown, the campaign committee and
the broadcasting I listed above have committed violations
of 2 U.5.C. 441 (A) et seq. r the making and acceptance of corporate
contributions to the B ‘. Senatorial campaign. The facts known to
the complainant concerning these activities are as follows.

~2C s
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Since approximately October, 1981, Jerry Brown and the Brown
for Senate Committee have sought to have Jerry Brown appear as the
host of various radio talk shows in California. Upon information and
belief such appearances are exclusively designed to promote Jerry
Brown's senatorial campaign by providing him a public forum in which
to explain his controversial views and actions as Governor and overcome
the negative popular perception of such actions. Upon information
and belief, Jerry Brown will not appear on the various talk shows as
a guest -- he will only appear if the particular show offers him a
guest host spot in which he can control the format of the program.

This complainant believes that Jerry Brown has appeared under
these conditions on the following programs for the times indicated:

hours, Michael Jackson show, KABC radio, Los Angeles (ABC)
hours, Jim Eason show, KGO radio, San Francisco (ABC)
hours, Midday show, KSDO, San Diego (CBS)

hours, KFBK radio, Sacramento, McClatchy Broadecasting
hours, KBEE, Modesto, MeClatchy Broadcasting

hours, KMF, Fresno, MecClatchy Broadcasting

This complainant is aware that Kevin Keeshan of KNTB radio in
Bakersfield, California was approached by representatives of Governor
Brown for an appearance on his talk show. The representatives insisted
that Brown be a host -- a guest spot was offered by the talk show host.
Brown's representatives stated. upon information and belief, that his
appearance was conditioned on hosting the program and that he would
not appear as a guest.

Upon information and belief, these appearances have all occurred
following the formation of the Brown for Senate Committee and no such
appearances preceded the formation of that committee.

This complainant believes that the circumstances of these appear-
ances are clearly distinguishable from the situation the Commission
anticipated in Advisory Opinion 1977-42. Brown and/or the Brown for
Senate Committee have not paid for the broadcast time and Brown has
received no continuing reimbursement for the appearances. The broad-
cast time, upon information and belief, has been allotted with the
clear understanding that it promotes Brown's senatorial campaign.,
although the programs may not contain express advocacy or solicitation.
No other senatorial candidate has been or will be offered, upon
information and belief. similar guest host responsibilities.

We urge the Commission's prompt attention to this complaint and
will be happy to assist the Commission in any fashion in its
investigation.

s o b

Jﬂilv[Lkr A OV S

Martin Simon

Treasurer, Wertz for Senate
711 5. Vermont Ave. W207
Los Angeles, CA 90005
(213) 383-2912




NOTARIAL ACKNOWLEDGEMENT

COUNTY OF LOS ANGELES )
88
STATE OF CALIFORNIA )

7{'3-'-*# e o E’JPJBUE e 1l notary public in the County

of Los Angeles, State of California, acknowledges that on December
15, 1981, before me appeared Martin Simon and that he signed the
above referenced complaint in my presence and swore that the
allegations contained therein were true to the best of his knowledge
and as to those matters alleged upon information and belief he swore
that he believed them to be true.

~NOTARY-BUBLIC

= OFFICIAL SEAL
m POSARIN RODRIGUEZ

M:d MO TARY PUBLIC = CALIFORNIA

LOS ANGELFS COUNTY
My comm. epires MAY 6, 1984




FOR SENATE
WTEEEHH&‘HT AVE., F21
LOS ANGELES,

Federal Election Commission
1325 K St., H.W.
Washington, D.C. 20005

Attn: Charles Steele
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