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March 22, 1982
David D~. Wild, Esquire
D~ow,. ZLobres and Albertson
1225 ConneCtiUt Avenue, N.W.
Washington, D.C. 20036

RE: MURs 1418 and 1419

Dear Mr. Wild:

Enclosed il a Statement of Reasons of Commissioner Thomas E.
cp Harris concerning the above referenced matter.
Iam

Sincerely,

Charles N. Steele /7
General Counsel ,/

BY:" "5 OS
Associate General Counsel

go Enclosure



Mr. Ted Andromidas
711 South Vermont
Los Angeles, California 94122

RE: NUR 1419

Dear Mr..Andromidas:

Enclosed is a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,,

Charles N. Steele
-General ounsel

BY: K Gro
Associate General Counsel

Enclosure



, Inc.

RE: MUR 1419

Dear Mr. Sturm:

Enclosed ii a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
General counsel

0

CD
Enclosure
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March 22, 1982

Carl R. RRmey, Esquaire
McKenna, W1icknson and Kittner
1150 Seventeenth Street, L.W.
Washington, D.C. 20036

RE: MURs 1418 and 1419

Dear Mr. Ramey:

Enclosed is a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
Genera1 C1unsel

wal,: nneth A. Gross

Associate General Counsel

Enclosure



RE: MURs. 1418 and 1419

.Dear Mr. Emerson:

Enclosed is a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

-- Charles N. Steele
Gene al ounsel

BY: enneth .ross

Associate General Counsel
C

40- Enclosure
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Los Angeles, California

RE: MUR 1418

Dear Mr. Cohn:

". Enclosed i's a Statement of Reasons of Commissioner Thomas E.

Har ris concerning the above referenced matter.

Sincerely,

Charles N. SteeleGeneral ounsel

BY: enneth *Gros

Associate General Counsel

an Enclosure



John J. Duffy, Esquire
Pierpson, Ball and Dowd
1000 Ring Building
1200 Eighteenth Street, N.W.
Washington, D.C. 20036

RE: MUR 1418

Dear Mr. Duffy:,

Enclosed is a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
GenerAl,,Counsel _

C0

Associate General Counsel

Enclosure

9&



Dear Mr. Jaeckel:

:i0* Enclosed ii a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
Gener -Counsel

BY: Kenneth A. Gross
Associate General Counsel

C

0 Enclosure



STATEMENT OF REASONS OF COMMISSIONER THOMAS E. HARRIS

IN Mt3R 1418/1419 BROWN FOR SENATE, et al.

I agree with the Commission's conclusion that
there was no violation of the Act. However, I think
that the Commission, in tacitly accepting the rationale
of the General Consel's report, is basing its action
on a legally erroneous ground. Worse, I think that tho
Commission is exceeding its jurisdiction when it reviews
the content of the radio broadcasts.

e The complaint asserts that various broadcasting-
C71, station owners made "expenditures" in violation of theAct by broadcasting programs in which a candidate for
N federal office participated. However the statute provides

(5431 (9) (B) (i)):

"The term "expenditure" does not include -

any news story, commentary, or editorial
distributed through the facilities of any

o broadcasting station, newspaper, magazine, or
other periodical publication, unless such

4 facilities are owned or controlled by any
political party, political committee, or

CD candidate;"

There is no claim here that any of the broadcasting
stations are owned or controlled by any political party,
committee or candidate. To my mind, that is the en4 of
the matter, as far as this Commission is concerned.

In reviewing, or purporting to reviewing (for we do
not have transcripts), the content of the broadcasts the
Commission is doing exactly what the Congress forbade
it to do. Where a broadcaster (as distinguished from,
for example, a sponsor) is charged with a violation of the
FECA by disbursements for broadcasting, this Commission
has no more authority to review the content of the broad-
cast than it would of a newspaper editorial. The Federal
Communications Commission does, under the Communications

I/
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The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981, and determined that on
the basis of the information provided in yo.r complaint (and
information provided by the Respondents) there is no reason to
believe that a violation of the Fede'ral Election Campaign Act of

M 1971, as amended ("the Act) has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. Ie 2 U.S.C. S 437g(a) (8).

C Should additional information come to. your attention which
I r you believe establishes a violation of the Act, you may file a

complaint pursuant to the requirements set forth in 2 U.S.C.
o S 437g(a)(1) and 11 C.F.R. S 111.4.

Sincerely,

Charles N. Steele
Gene a uns

BY: eneh rs0Associate Ge eral Counsel'



On January 19, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain
sections of the Federal Election Campaign Act of 1971,, as

0 amended.
bsThe Commission, on March 10 , 1982, deterined that on the

basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

o days.

Sincerely,

O Charles N. Steele
General unse

BY: nneth A. Gros
seociate Gener 1 Counsel



RE: JUR 1418 and 1419

Dear Mr. Emerson:

Or On December 29, 1981, and on January 4, 192, the ission
notified you of a complaint alleging that your clients had.
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days.

C Sincerely,

C114 Charles N. Steele

BY: neth - !ro s
Associate Genera Counsel



RE: blUR 1418 and 1419

Dear Mr. Ramey:

on December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had.

C violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 , 1982, determined that on the
NT basis of the information in the complaint and information

provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this ,matter. This
matter will become a part of the public record within thirty

O days.

C Sincerely,

CIT Charles N. Steele
a, Gener CounseV'Y

BY: K neth A. Gr-os/
Associate General Counsel



On Decembr 29, 1981t and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had.
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Comtission, on March 10 , 1982, determined that on the
-basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation of
any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty days.

WSincerely,

Charles N. Steele

BY: neth A. Gross
Associate General Counsel

/6-1



Dear Mr. Jaeckel:

On December 29, 1081, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had .
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 1982, determined that On the
basis of the information in the complaint and information

WNW provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has ben comitted.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

C' days.

Sincerely,

Charles N. Steele
General ounsel./

BY: nneth A. _Gros on
Associate General Counsel

/ /



I, Ism L. Stafford, Reording Secretayfor the Federal

Election c Executive Sessionon march 10, 1982, do hereby

0 certify that the Ommission decided by a vote of 6-0 to take.the

following tions in ML4R 1418 and 1419:

1. Merge MJR 1419 with M 1418.

2. Find No Reason to Believe that the Brown
for Senate OCmmittee violated 2 U.S.C.

CS441b.

3. Find No Reason to Believe that ABC
violated 2 U.S.C. S441b.

C
4. Find No Reason to Believe that McClatchy

violated 2 U.S.C. S441b.

c5. Find No Reason to Believe that Gannett
violated 2 U.S.C. 5441b.

6. Find No Reason to Believe that CBS
violated 2 U.S.C. S441b.

7. Find No Reason to Believe that NBC

violated 2 U.S.C. S441b.

Cmiissioners Aikens, Elliott, Harris, McDonald, M ,Garry and

Reiche voted affirmatively.

Attest:

Date Recording Secretary



~eo~I000

FROM:

DAJE:

NA RWI W. DMMJC/3VUR

MNRCH 2, 1982

EC71 - 4JRs 1418 And 1419
First Geral Counsel Is , -epot dated
2-26-82; Received in OCS, 2-26-82, 11:34

The above-name doczint was circulated to the Cwmision on

February 26, 1982 at 2:00.

Comissioner Harris submitted an objection at 2:39, March 2,

1982.

This matter will be placed on the agernda for the Executive

Session of Tuesday, March 9, 1982.

c

0D

/7



H00RMNDU)I'O: marjorieO V. Bmwons

FRI14 Phyllis A. KaysOn )

SU C: WJRs 1418 4 1419

Please have the attached First Gerieral Counsel's

Rprt 4ia tibtA4 to the Co=Mis~on Oa a 48 hour tally

basis. Thank YOU*

Attachment

cc: Taylor

C

OD



COKPLAINANT'S NAME: Theodore A. Bruinsma (1418)
Wertz for Senate (1419)

RESPONDENT'S NAME: Brown for U.S. Senate Committee
McClatchy Broadcasting Corp.
Gannett Company
Columbia Broadcasting Systems
National Broadcasting Company
Gannett Broadcasting Company

RELEVANT STATUTES: 2 U.S.C. S 441b

2 U.S.C. S 432(a)(1)

INTERNAL REPORTS CHECKED: Brown for U.S. Senate Committee

FEDERAL AGENCIES CHECKED: None

SUMMARY OF ALLEGATIONS

By correspondence dated December 15, 1981 and December 17,

1981, the Commission received two separate complaints from

Theodore A. Bruinsma (Bruinsma) and the Wertz for Senate Committee

(Wertz), respectively (see attachments I and II). _/ Both

complaints allege that:

1/ By letter dated January 18, 1982, Mr. Bruinsma asked to
withdraw his complaint.

/
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3), he did not pay to appear on these programs and th. free

air time given Governor Brown is the receipt of something

of value;

4) the radio stations that gave this free time are

corporations. Thus, Governor Brown received something of

value from corporations; and

5) the free air time was given for the purpose of

influencing a federal election.

Mr. Bruinsma's complaint alleges that the corporations making the

corporate contributions are American Broadcasting Company (ABC),

O McClatchy Broacasting Corp. (McClatchy), and Gannett Company., Inc.

(Gannett). The Wertz complaint alleges that the corporations

C making the corporate contributions are ABC, McClatchy, and the

National Broadcasting Company (NBC). Subsequent to this Office

notifying NBC of the fact that a complaint had been filed alleging

it violated certain provisions of the Federal Election Campaign

Act, Wertz amended its complaint substituting the Columbia

Broadcasting System for NBC. 2/

2/ CBS responded that although the radio station in question was
affiliated with CBS, it did not own the station. This station
is, however, owned by a subsidiary of Gannett.



organized on Marchb 31, 1961, for the express purpose of electing

Governor Brown to the United States Senate (attachment 111)9 TO

date, this committee has raised over one million dollars for this

purpose (attachment IV). Governor Brown did not file his Statement

of Candidacy, pursuant to Commission regulation 10.1(a) (see

11 C.F.R. 101.1(a)), until January ll, 1982. (Attachment V), He

did file this statement, however, within the 30 day prescribed

period, after receiving Commission notification pursuant to

regulation 100.3(a)(3) (see 11 C.F.R. S 100.3(a) (3).

The respondents have been given an opportunity to respond to

the complainants' allegations and have done so. Neither Governor

Brown nor any corporate respondent denies that Governor Brown did,

o in fact, appear on the various radio programs in question.

Moreover, they all admit that Governor Brown appeared either as a
Ctalk show host or as the talk show host's guest.

FACTUAL AND LEGAL ANALYSIS

The facts presented in these matters present a factual

situation that substantially parallel the facts presented in

Mr. Ken Heckler's advisory opinion request dated September 12,

1977. See Commission Advisory Opinion (*AO") 1977-42 issued

May 12, 1978. In this request, Mr. Heckler stated that he hosted

two interview programs aired on two different radio stations in

West Virginia. One program was broadcast weekly and lasted one



*tdwas 'an interview and talk show program dealing with a

different issue every day". Both programs took phone calIs from

the listening audience. Mr. Heckler further stated that at that

time he was (in the 1978 election) a candidate to the House of

Representatives from the Fourth Congressional District of West

Virginia. Moreover, on July 5, 1977, he filed as a candidate with

the Commission and filed a statement designating a principal

campaign committee. He did not file, however, as a candidate with

the West Virginia Secretary of State until January 11, 1978. The

radio programs began in mid-August, 1977, and ended in October,

well before the 1978 election. The Commission determined that

7 under the circumstances these facts present that Mr. Heckler's

T." appearances on these radio programs did not constitute an in-kind

C contribution from either the radio station's corporate owners or

the program sponsors. This opinion was conditioned, however, "on

(i) the absence of any communication expressly advocating the

nomination or election of the candidate involved or the defeat of

any other candidate, and (ii) the avoidance of any solicitation,

making or acceptance of campaign contributions for the candidate in

connection with the activity".

In the matter at hand, Governor Brown appeared on radio shows

featuring a talk show format, subsequent to his principal campaign

committee registering with the Commission pursuant to 2 U.S.C.

S 433(a). Similarly, Governor Brown's appearances have come prior

/
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Section 6401. In addition, as with Mr. Heckler, all of the,

Governor's appearances took place well before the respective

elections. 1/Unlike Mr. Heckler, Governor Brown did not file with

the Commission a Statement of Candidacy (Form 2) designating his

principal campaign committee until after the radio programs in

question had been aired. It is our opinion that this fact is not

f significant enough to distinguish the situation presented in this

matter from the facts presented in the Heckler opinion.

Given the similarities between the facts currently before the

dom Commission and those presented in the Heckler Advisory Opinion,

P, there remains but two questions to answer. These questions are-:

O(i) Did any radio program contain any communication expressly

advocating Governor Brown's nomination or election to

C federal office or the defeat of any other candidate?

(ii) Did any radio program contain any communication urging

the listener to contribute to Governor Brown's campaign?

(See A0 1977-42).

A careful review of the complaints discloses no evidence

indicating any communication urging the listener to vote for

Governor Brown or against anyone else for the United States

2/ The California primary is to be held on June 8, 1982.



election or defeat or a solicitation for contributions (see,

attachment VI).* Considering the absence of any such statements,,

this Office recommends that the Commission find that Governor

Brown's appearances on the various radio programs in question do

not constitute the committee's receipt of a corporate contribution

or the making of a corporate contribution by the corporate owners

of the radio stations in question. See also AO 1981-37.

RECOMMENDATIONS

1 1. Merge MUR 1419 with MUR 1418.

2. Find no reason to believe that the Brown for Senate Committee
violated 2 U.S.C. S 441b.

3. Find no reason to believe that ABC violated 2 U.S.C. S 441b.

0 4. Find no reason to believe that McClatchy violated 2 U.S.C.
S 441b.

C 5. Find no reason to believe that Gannett violated 2 U.S.C.
S 441b.

6. Find no reason to believe that CBS violated 2 U.S.C. S 441b.

7. Find no reason to believe that NBC violated 2 U.S.C. S 441b.

Charles N. Steele
General Co nsel

AJA71 BY: _____________

Date Kennetb A. Gross / ."
Associate General Counsel

Attachments
1. Bruinsma complaint
2. Wertz complaint and amendment
3. Statement of Organization
4. Receipts and Expenditures
5. Form 2
6. Affidavits
7. Letters



8. FEDERAL ELECTION COMMISSION

"9

10

jL THEODORE A. (TED) BRUINSMA, )

12 Alleges Violations By ) AMENDED COMPLAINT OF VIOLATION
- ) OF FEDERAL ELECTION CAMPAIGN ACT

13 AMERICAN BROADCASTING SYSTEM, )
a corporation, McCLATCHY ) SECTION 2 U.S.C. 441(b)

3.4 BROADCASTING CORP., GANNETT ) Pursuant to 2 U.S.C. 437(g) (a)
COMPANY, INC. and EDMUND G. )

15 BROWN, JR. )

16
17 I, THEODORE A. (TED) BRUINSMA, do allege that the

18 provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

C.1 19 have been and are continuously being violated by the American

c 20 Broadcasting Company, Gannett Company, Inc., McClatchy Broadcasting

21 Corp. and Edmund G. Brown, Jr., Governor of the State of California.

22 A. 2 U.S.C. 441(b)(a) states in part that:

23 "it is unlawful . . . for any corporation to make a

24 contribution in connection with any election at which

25 . . . a Senator . . . (is) voted for, or in connection

26 with any primary election . . . for the foregoing

27 office(s) . . . or for any candidate or other person

28 to accept or receive any contribution prohibited by



4 "any gift of money or services in connectioni with any

5 election.

6.

7 C. The American Broadcasting System, Gannett Company,

8 Inc. and the McClatchy Broadcasting Corp. are corporations

9 organized under the law of one or more of the United States and

10 as such are specifically prohibited from making any gift of

11 services in connection with a Federal election. Each of these

12 corporations on one or more occasions, as delineated below, made

13 a gift of radio time to Edmund G. Brown, Jr. for the major

14 purpose of influencing the primary and general election for the

15 U.S. Senator from California in 1982.

16

17 D. It is a well known fact of political life, recog-

18 nized by the Commission, that the major purpose of campaigning

19 is to improve name recognition, and in the words of Commissioner

20 Staebler, in his dissent to Advisory Opinion AO 1977-42:

21 "the funding of appearances by a candidate, during a

22 campaign, on programs which directly appeal to citi-

23 zens concerned with issues involved in the on-going

24 campaign is, I believe, inescapably a contribution

25 to that candidate."

26

27 E. The contributions of which I complain, are

28 clearly distinguishable from the fact pattern of AO 1977-42.

w -2-



7 F. The refusal of Edmund G. Brown to recognize The

8 Brown For U.S. Senate Committee, to avoid compliance with FCC

9 and FEC compliance does not relieve him of the burden of com-

10 pliance with 2 U.S.C. 441(b). It is unlawful for any person

11 to accept a gift in connection with a campaign.

121

M 13 G.. The pattern of appearances by Edmund G. Brown is

14 clearly related to the up coming election. It began in August

15 of 1981 after the filing of the first report of The Brown For

16 U.S. Senate Committee. Every news story of his appearances
C

17 relates it directly to his campaign. We quote from a typical

0 18 news story which appeared in the San Diego Union of November

k 19 1, 1981:

20 "The net result has been hours of exposure to

21 potentially millions of listeners, something that

22 would have cost a campaign hundreds of thousands of

23 dollars - if anything like it could be purchased.

24 'It's brilliant,' was the judgment of Stuart

25 Spencer, one of California's most experienced cam-

26 paign managers and one of the men who made great use

27 of the communications skills of another man to win a

28 statewide office when he managed Ronald Regan's 1966

-3-



4 was Spencer' s partner in the l9,6 s ~when thecy helped

5 revolutionize camupaigns here and across the nation.'

6. Both of these Republican political strategists

7 said the talk-show format was a perfect opportunity

8 for Brown to improve his political image, giving him

9 a chance to demonstrate his command of the issues and

10 his openness. The live call-in format gives the appear-

11 ance of vulnerability, which creates an image of pol-

12 itical courage, the two said in separate interviews."

N 13

W 4 H. Contributions of those corporations were made

15 as follows:

16 a) The American Broadcasting Company, made the

17 following contributions of radio time to Edmund G. Brown, Jr.

18 on KABC, Los Angeles:

06 19 1. August 24, 1981, 4 hours (Michael Jackson)

Go 20 2. November 13, 1981, 3 hours (Sports Talk)

21 The quoted rate for the radio time contributed

22 is $400.00 for five (5) minutes. The estimated value of the

23 contribution is $33,600.00.

24 b) The American Broadcasting Company made the

25 following contribution of radio time to Edmund G. Brown, Jr. on

26 KGO, San Francisco:

27 1. October 19, 1981, 3 hours (Jim Eason Show)

28 The quoted rate for the radio time contributed

(-4



radio time to Edmund G. Brown, Jr. on KSDO, San D10g

S 1. October 28, 1981, 3 hours (midday Show)>

6 The quoted rate for the radio time contributed

7 is $65.00 per minute. The estimated value of contribution is

8 $17,550.00.

9 d) McClatchy Broadcasting Corp. made the following

10 contribution of radio time to Edmund G. Brown, Jr. on KFBK,

11 Sacramento:

12 1. September 22, 1981, 2h hours

C4 13 2. October 30, 1981, 2h hours

14 The quoted rate for the radio time dontributed

15 is $40.00 per minute. The estimated value of the contribution

16 is $12,000.00.

17 e) McClatchy Broadcasting Corp. made the following

18 contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modest(

19 1. September 23, 1981, 3 hours

20 The quoted rate for the radio time contributed

21 is $13.00 per minute. The estimated value of the contribution

22 is $2,340.00.

23 f) McClatchy Broadcasting Corp. made the follow-

24 ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,

25 Fresno:

26 1. September 21, 1981, 3 hours

27 The quoted rate for the radio time contributed

28 is $20.00 per minute. The estimated value of the contribution



4 news stories which appeared in the.. . al press. The aver.ts .ng

5 rates which are quoted were obtained by members of my staff in

6. telephone inquiries to the indicated stations.

7

8 J. The Commission has always held corporations to a

9 higher standard with respect to contributions in connection

10 with a campaign for Federal office. On the basis of news stories

11 which appeared, one of which is quoted above, every official of

12 the donating corporations must have known that the appearances

13 had a direct relation to the campaign.

14

15 K. The relationship to the campaign was equally well

16 known to the Brown staff which solicited and continues to solicit
C)

17 appearances. Edmund G. Brown's knowing acceptance of these

18 contributions is unlawful.

C11" 19

d 20 L. I respectfully request that the Federal Election

21 Commission proceed with an enforcement action pursuant to

22 2 U.S.C. 437(a) to prevent further violations.

23

24 M. I authorize you to communicate directly with

25 Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and

26 Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

27 California, 90017, in all matters connected with the Complaint.

28 ///I

r-6-



7 STATE OF CALIFORNIA

8 COUNTY OF 0"

9

10 O/.,., /Z/Aebefore me, the undersigned,

11 a Notary Public in and for said State, personally appeared

12 THEODORE A. (TED) BRUINSMA, known to me to be the person whose

N 13 name is subscribed to the within instrument and acknowledged that

14 he executed the same.

15 WITNESS my hand and official seal.

16

c,:17 ;d L\.L...c....- .... -

17
0 Fir!CI AL S EAL Notary Public

18 'A~q C1 CAPA soA KNUDSON
I. 11O7AZY PUBL!C CALIF0RNIA

19 Y1!'19 SAN L-U!S O3iSPO JCOUNtTY
My wimr. expites JUL 12, IM8

cc 20

21

22

23

24

25

26

27

28

-7-



Re: Complaint against Jerry Brown
Brown for Senate Committee
and Various Broadcast Corporations

Gentlemen:

This is a complaint under the provisions of 2 U.S.C. 437 G (A) (1)
against Jerry Brown, a candidate for the U.S. Senate in California,

Cq Capitol Building, Sacramento, CA 95814; the Brown for Senate Committee,
Jerry Brown's campaign committee, 1125 W. 6th Street, third floor,

4 Los Angeles, CA 90017; and the following radio stations and Vroad-
casting corporations:

American Broadcasting Companye..
277 Golden Gate Avenue

oD San Francisco, CA 94102

* National Broadcasting Co., Inc.
3000 W. Alameda Avenue

C Burbank, CA 91523

McClatchy Broadcasting Corporation
0Box 15779

21st and Q Street
Sacramento, CA 95813

The complainant is the Wertz for Senate Campaign Committee,
711 S. Vermont Avenue, Suite 207, Los Angeles, CA 90005, the designated
campaign committee of Will Wertz, Democratic candidate for U.S. Senate
in California. Martin Simon is the Treasurer of this committee and
brings the complaint on its behalf.

Complainant believes that Mr. Brown, the campaign committee and
the broadcasting corporations listed above have committed violations
of 2 U.S.C. 441 -(A) et seq. by the making and acceptance of corporate
contributions to the Brown senatorial campaign. The facts known to
the complainant concerning these activities are as follows.



This complainant believes that Jerry Brown has apea .'
these conditions on the following programs for the times indicated:

6 hours, Michael Jackson show, KABC radio, Los Angeles (ABC)
3 hours, Jim Eason show, KGO radio, San Francisco (ABC)
3 hours, Midday show, KSDO, San Diego (CBS)
5 hours, KFBK radio, Sacramento, McClatchy Broadcasting'
3 hours, KBEE, Modesto, McClatchy Broadcasting
3 hours, KMF, Fresno, McClatchy Broadcasting

W This complainant is aware that Kevin Keeshan of KNTB radio in
Bakersfield, California was approached by representatives of Governor
Brown for an appearance on his talk show. The representatives insisted

that Brown be a host -- a guest spot was offered by the talk show host.
Brown's representatives stated, upon information and belief, that his

r appearance was conditioned on hosting the program and that he would
not appear as a guest.

Upon information and belief, these appearances have all occurred
following the formation of the Brown for Senate Committee and no such

o appearances preceded the formation of that committee.

TThis complainant believes that the circumstances of these appear-

ances are clearly distinguishable from the situation the 
Commission

anticipated in Advisory Opinion 1977-42. Brown and/or the Brown for
Cq Senate Committee have not paid for the broadcast time and Brown has

received no continuing reimbursement for the appearances. The broad-
0 cast time, upon information and belief, has been allotted with the

clear understanding that it promotes Brown's senatorial campaign,
although the programs may not contain express advocacy or solicitation.
No other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities.

We urge the Commission's prompt attention to this complaint and
will be happy to assist the Commission in any fashion in its
investigation.

Martin Simon
Treasurer, Wertz for Senate
711 S. Vermont Ave. #207
Los Angeles, CA 90005
(213) 383-2912

-2-
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OFFICIAL SEAL
ROSARIO RODRIGUEZ K

140O1ARY PUBLIC - CALIFORNIA
LOS ANGELES COUNTY

My comm. expires MAY 6, 1984

40
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Wabntn D 2000

Mtt: Charles Steeleco
General Counsel FC'

Re: Amendment to compaint against
Jerry Brown, et al.

Gentlemen:

As per my conversation with Mr. Bill Taylor of the
OW Genral Counsel's office please amend the complaint we filed

on December 15th to read:

1)3 hours, KMF Fresno, McClatchy Broadcasting should read as
follows:

3 hours, KMJ Fresno, McClatchy Broadcasting

2) National Broadcasting Co., Inc, 3000 W. Alameda Ave., Burbank Ca, 91523
0 should read:

Columbia Broadcasting Co., Inc

6121 W. Sunset Blvd.
L.J.s Angeles, Ca. 90028

3180 University Ave.
San Diego, Ca. 92104

Thank you for you consideration.

Sincerely,

Ted Andromidas
Southern California Chairman

7 AM



(name of candldsal -

o idilhlseommluseba Committee of the Party.
Nos. Uss orsb°iae . mcrtc eulc N

o (e) This comminoe Isa separate segregated funidi
0 (1) Thls comminee -m lo 'e r ten one Federal candidate and is NOTa ae" sregat d fund aoe Party enwIt e

Nanef Amy Ceneuted ailkig Addes ad
@rga;Mlatln er. Affiliated Cmmittee ZIP Cede _________

Not applicable

Pm

C. arVe reistering Political ommaittee has kdentified- a onmeeted oveanization" above. Plase Indicate type of orgRaniato:
aOftorston Ocoporati. w/o Capia stock ouabor Organization OMmberhip Orgnization OTrade Assoatim OCoesrtiwv
7.S rnpodian of Records: Identify by name, ddres (phone number - optional) and position. the person in possession of committe books andneesor*.

'*,0' FuN Na me Maiing Address and ZIP Code Title or Posltio

Treasurer

IL Tuosrer-. Lis the name and address (hone number - eptonall of the treasuer of the committee; and the nome ad adoss of ay designated
C: .. , 1 aistt trmeur).

c FuN nme Malling Addire and ZIP Code Title or Positla
- Femiah Hallisey One. California Street-, Suite 2535 Attorney

San FranciscO, IA-9 Ill -
(415) 433-5300

3. Banks or Other Depositories: Ust all banks or Other depositorii In which the committee deposits funds, holds amounts, rnts fet deposit boxes
or maintains funds.

Name of Bank, Dopsislory.o . Mailing Addrom al ZIP Cods

American City Bank One Wilshire Boulevard
Los Angeles, California 90017

I cortify tha thave eamined this Statement a to the best of my knowledge and belief it is troe, correct and complete.

Type or Print Name of Treasurer

NOTE: Submission of false, erroneous, or Inkmplete Information may subject the person signing this Statement 2 penalties of 2 U.S.C. §437&.

For further Information ontma: Federal Election Commission. Toll Free 004244$30. Local 202-523-40U

FEC FORM 101801
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6 1. 1 hold a Ph.D. in communications. Far-the past

7 several months I have served, on a volunteer basis, as t

8 coordinator for appearances by California Governor Edmund .

9 Brown, Jr. on several radio talk shows. In this capacity, I

10 accompanied the Governor to each of those radio talk shows

11 identified in FEC Case Nos. MUR 1418 and MUR 1419 on which the

12 Governor appeared. I was present with the Governor throughout

C 13 each such talk show.

" 14 2. Those radio talk shows identified in FEC Case Nos.
m 315 MUR 1418 and MUR 1419 on which Governor Brown appeared contained

16 no communication advocating his nomination or election to any

17 office, or the defeat of any other candidate, and contained no
solicitation, making, or acceptance of campaign contributions.

C 19 3. Governor Brown is not an announced candidate for

t 20 the United States Senate, or any other federal office. Governor

21 Brown has not filed as a candidate for any federal office with

22 the California Secretary of State.

23 4. I have personal knowledge of the foregoing and if

24 called as a witness I could and would competently testify thereto

25 under oath.

27 /II

28 ///



SUBSCRIBED AND SWORN TO BEFORE ME
th. day of 1992

Uyin and for said
County and State

t OFFIC IAL SEAL

( F j NOTARY PUPLIC - CALIFORMIA
t iz COUNTY Of SACRAMENTO

My Corniubon Expires April 10, 19"2
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The guest-host appearance by Governor Brown was initiated by KABC
,4dio. It is the practice of the station, from time to time, to invite
prominent civic and political leaders to host talk programs. The Governor's
pearance was consistent with the format of the station which consists

of a continuum of talk show programs and news reports. Governor Brown
C ppeared as guest-host on a talk program in place of the regularly aired
.talk program on November 11, 1981 and December 7, 1981. Governor Brown
was paid for his appearances on KABC Radio in accordance with the minimu

..rates of the American Federation of Television and Radio Artists.

The station does not maintain transcripts of its talk programs and,
accordingly has no transcript of the programs on which Governor Brown

C-kppeared. The station, however, keeps a metro tech tape, which is a slow
,,speed, low quality recording of its programing, twenty-four hours a day.
C

*Although no such conments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. These lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.

/ .
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Sworn to before me
- t0ds.r... day of

S1982
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Governor Edmund G. (Jerry) Brown Jr., sitting in for Michael Jackson on
8/24/81. At approximately 11:45 A.M.--the following: Governor ron:
(reintroducing Undersheriff Sherm Block after the break)-"We're on with
Undersheriff Sherm Block of L.A. County. By the way, are you an announ-
you're not an announced candidate, yet, I take it at this point.
Block: "I am not an announced candidate." Brown: "I tell ya, it's a
secret at this point but one known to most of the citizens of the County."
Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that."

tIGovernor Edmund G. (Jerry) Brown Jr., on 12/7/81. At approximately
6:08 P.M. The following: Caller: "Governor, you're doing an-outstanding
Job." Governor Brown: "Is that as governor or is that on this talk show?"
Caller: (talking over Governor's words) "...Put in for talk show host
instead of senator." Governor Brown: "All right." Caller: "My question

I' is on reapportionment.. ."



The guest host appearances by Gov. Brown were initiated by KGO Radio.
It is the practice or the station, from time to time, to invite prominent
civic and political leaders to host talk programs in liew of regular
.scheduled hosts. The governor's appearance was consistent with the

%C format of the station which consists of a continuum of talk show programs
and news reports. Gov. Brown appeared as a subsitute host for Jim Eason
on October 19, 1981 and for Ronn Owens on December 18, 1981. Gov. Brown

Njwas paid for his appearances on KGO Radio with accordance with the minimum
rates of the American Federation of Radio and Television Artists.

The station does not maintain transcripts of its talk programs, and
"accordingly, has no transcript of the programs on which Gov. Brown
appeared. The station, however, keeps a metro tech tape which is a slow
speed, low-quality recording of it's programming, 24 hours a day.

,,,As Governor of the State of California, Edmund Brown has been a frequent
and sought after guest on KGO. During 1981, Gov. Brown was heard as a

C phone-in guest on August 6 at 7pm, May 7 at 7pm, July 9 at 1pm and as
an in studio guest on July 8, 1981 at 7pm.

The station considers the opportunity to have had the Govenor of the
CriState guest host a program on KGO radio a valuable program service to

it's listeners.

* Although no such comments were made during the course of these programs,
incidental references to the U.S. Sentatorial campagin were made. These
lasted a matter of seconds. The nature of these comments is set forth
and attached hereto as Appendix B
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On the show of October 19th during the seond hour of the broadcast,
a caller asked Gov. Brown as a potential candidate for the Senate what
his views would be on space exploration. Gov. Brown outlined
hsi view on this subject.

of December 18, 1981 at approximately 7:40pm, a caller questioned whether
Gov. Brown should be allowed air time on KGO Radio, since he was obviously
running for the Senate. Gov. Brown responded that he was making himself
accessible in this capacity as Govenor of California to those who elected
him an to whom he was accountable for his performance in office. Gov. Brow
stated that he was not a candidate in the eyes of the law.

C14
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Governor of California, appearing on a call-in program oft another radio

station. During that call-ini program, Governor Brown indicated that he

would like to appear on other such programs throughout the state. Be-

lieving that Governor Brown's appearance would appeal to our audience

and would be in the public interest, I contacted the Governor's staff

on behalf of KSDO and extended to the Governor an invitation to appear

"p on the KSDO Midday Show with Laurence Gross ("Midday Show").

* 3. The Midday Show is one of a number of talk shows that are

( broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.

to noon. The Midday Show has a set format. Laurence Gross, the host,

appears with a guest, and he and the guest receive telephone calls from

listeners. Discussions are sometimes directed towards a single topic

S area in which the guest has a particular expertise; but at other times,

C the subject area is not limited, and the guest responds to a wide range

011 of questions from the station's audience. Governor Brown appeared on the

( Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;

on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981

from 9:00 a.m. to noon. On each occasion, Governor Brown appeared as a

guest with Laurence Gross, the regular host.

4. Public officials frequently appear on the Midday Show. Some

of the public figures who have appeared recently are listed in the

attached Appendix A.



to question him about state policies.

6. To the best of-my knowledge, Governor Brown vas not at the

time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during

his appearances on the Midday Show, Governor Brown did not solicit con-

tributions on behalf of any candidate for federal office nor advocate

01 the election or' defeat of any candidate for federal office.

me

JOHN MAINELLI

0

Subscribed and sworn to before me this - day of
C

04 January, 1982.
,1iA .PI AV

Notary Public

NOTARY PU3LIC CALIFORNIA
PRINCIPAL OFFICE IN

,bpkm Augu 21, 196



RE: MUR 1418 and 1419

Dear Mr. Wild:

on December 29, 1981, and on January 4, 1982,rthe Commission
C notified you of a complaint alleging that your client had .

violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on , 198,2, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation of
any statute within its jurisdiction has been committed.

P Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty days.

0

Sincerely,
C Charles N. Steele

General Counsel

BY: Kenneth A. Gross
Associate General Counsel

7 V?



RE: MUR 1418 and 1419

Dear Mr. Ramey:

On December 29, 1981, and on January 4, 1982, the Commissionnotified you of a complaint alleging that your client had.
violated certain sections of the.Federal Election Campaign Act of1971, as amended.

The Commission, on , 1982, determined that on thebasis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

0 days.

c Sincerely,

VCharles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

i/il



Dear Mr. Duffy:

e On December 29, 1981, the Commission notified you of a
complaint alleging that your clients had violated certain
sections of the Federal Election Campaign Act of 1971, as

M amended,,

. The Commission, on , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation

T# of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This

0 matter will become a part of the public record within thirty
days.

C Sincerely,

Charles N. Steele
CID General Counsel

BY: Kenneth A. Gross
Associate General Counsel



R: IUR 1419

Dear Mr. Jaeckel:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had.
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

hd
The commission, on ,1982, determined that on the

Sbasis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.

M Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days.

c Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel



RE: MUR 1418 and 1419

Dear Mr. Emerson:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your clients had.
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

0 days.

: Sincerely,

Charles N. Steele
cc General Counsel

BY: Kenneth A. Gross
Associate General Counsel



Dear Mr. Sturm.

On January 19, 1982, the Commission notified you of a
M complaint alleging that your clients had violated certain

sections of the Federal Election Campaign Act of 1971, as
amended.

The Commission, on ,1982, determined that on the
basis of the information in the complaint and information
provided by you, there is-no reason to believe that a violation

mm of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record with-in thirty

V days.

0 Sincerely,

CNP Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel



Dem.ar Mr. Cohn:

The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981r, and determined that on

the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a violation of the Federal Election Campaign Act of

1, as amended.("the Act") has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. S 437g(a)(8).

CN
Should additional information come to your attention which

you believe establishes a violation of the Act, you may file a
c complaint pursuant to the requirements set forth in 2 U.S.C.

S 437g(a)(1) and 11 C.F.R. S 111.4.

cc Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

#(7



The Federal Election Commission has reviewed the allegationsof your complaint dated December 15, 1981, and determined that onthe basis of the information provided in your complaint (andinformation provided by the Respondents) there is no reason tobelieve that a violation of the Federal Eection Campaign Act ofN 1971, as amended. (the Act") has been committed.

Accordingly, the Commission has decided to close the file inthis matter. The Federal Election Campaign Act allows acomplainant to seek judicial review of the Commission's dismissalof this action. See 2 U.S.C. S 437g(a) (8).
Should additional information come to your attention whichyou believe establishes a violation of the Act, you may file acomplaint pursuant to the requirements set forth in 2 U.S.C.C S 437g(a)(1) and 11 C.F.R. 5 111.4.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

/ d.-.-- .! .
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Federal Election Comission
1325 K Street, ,W.
Washington, D.C. 20463 o

Attention: William Taylor, Office of General COunsel

Re: Supplemental Response of NoClatchy
Newsaaers to MUR"1418 and 14UR-1419

Dear Mr. Taylor:

O In letters of January 19, 1982, and January 22, 1962,
McClatchy Newspapers (hereafter 'IlcClatchy"), by its attorneys,
responded to complaints filed with the Federal Election

o Coumission by Theodore A. Bruinsma (NUR-1418) and Will Wertz
(MUR-1419). These complaints alleged that the appearance

eN of California Governor Edmund G. (Jerry) Brown, Jr. on radio
programs produced by McClatchy constituted illegal campaign
contributions from McClatchy to Brown. In response, McClatchy
submitted that Brown's appearances were not contributions within
the meaning of the Federal Election Campaign Act, 2 U.S.C. S431
et seq.

In support of its position, McClatchy cited, inter alia,
the Federal Election Commission's Advisory Opinion, AO 1977-42
(Answer to Ken Hechler) (hereafter 'Hechler"), As discussed
more fully in McClatchy's earlier responses, the Hechler opinion
involved a factual situation nearly identical to that presented
in this case, in that a public affairs call-in program was hosted
by a candidate for federal office. The Commission held that no
violation of the Federal Election Campaign Act occurs "where the
major purpose of activities involving appearances of candidates
for federal office was not to influence their nomination or



In Hechler, the Commission also stated that its opinion
was condiiToe n "(i) the. absence of any communication ex-
pressly advocating the nomination or election of the candidate
involved or the defeat of any other candidate, and (ii) the
avoidance of any solicitation, making, or acceptance of campaign
contributions for the candidate in connection with the activity.
McClatchy hereby submits that no such advocacy or solicitation
occurred during Governor Brown's radio appearances. Attached
hereto are supplemental affidavits of the station managers of,
Stations KMJ and KFBR and the Program Manager of station KBZE,
each of whom have reviewed recordings of the broadcasts in
question. These affidavits establish that the conditions
imposed in the Hechler opinion were not violated in this
case. Exhibits A, B and C attached.

The explicit applicability of the Hechler opinion to the
facts of this case demonstrates that no violation of the Federal

CElection Campaign Act by McClatchy has occurred. Therefore, the
Office of General Counsel is again requested to recommend this
conclusion to the Comnission, and the Commission is requested

C to close its files with respect to MUR-1418 and MUR-1419.

CV Respectfully submitted,

doMcCLATCHY NEWSPAPERS

By

Ra o G. Bender, Jr.

David D. Wild

Its Attorneys

4-



This Affidavit supplements my previous Affadivits executed

January 18, 1982 submitted as Exhibit C to Response of McClatchy

Newspapers to MUR-1418 and to Response of McClatchy Newspapers

to MUR-1419 filed January 19, 1982.

The appearances of Governor Brown as a host of a call-in radio

program on KFBK were broadcast September 22, 1981 (2 and 1/2 hours)

and on October 30, 1981 (2 and 1/2 hours). The tapes of the

broadcast in question have been reviewed by the affiant and at

no time during either broadcast was there (i) any communication

0 expressly advocating the nomination or election of Governor

Brown or the defeat of any other candidate and (ii) any,

solicitation, making, or acceptance of campaign contributions

for Governor Brown in connection with the activity.

RichrF r

Subscribed and sworn before me this 24th day of February 1982

Notary Public in and for the State of California with principal

office *n Fresno County.

~FRANCES I. CLIAPP I
NOTARY PUBLIC-CALIFORNIA

PRINCIPAL OFFICE IN
FRESNO COUNTY

my Cemmiumf ifen DM 3& 198



Fresno, California. In this position I have ultimuate responsi-

bility for the station's day-to-day programming decisions.

This Affidavit supplements my previous Affadivits executed

January 18, 1982 submitted as Exhibit C to Response of McClatchy

Newspapers to MUR-1418 and to Response of McClatchy Newspapers

to MUR-1419 filed January 19, 1982.

The appearance of Governor Brown as a host of a call-in radio

program on KMJ was broadcast September 21, 1981 (3 hours).

The tape of the broadcast in question has been reviewed by

C the affiant and at no time during the broadcast was there (i)

7any communication expressly advocating the nomination or

o election of Governor Brown or the defeat of any other candidate

and (ii) any solicitation, making, or acceptance of campaign

contributions for Governor Brown in connection with the activity.

James R. Wilson

Subscribed and sworn before me this 24th day of February 1982

Notary Public in and for the State of California with principal

office in Fresno County Moot M n
FRANCBS L CLAPP5

9 ~ ~~ 2 4 IPRINCPAL OFFIC IN
MWSN COUNTYmy ftwMmw~ bpluua he. 3137



Statiin Manager, I have tempormry reponsibility fpor the wsti-On'.%

day-to-day programminn decisions.

This affidavit supplements the affidavits of Robert E.

Neutzling executed January 18, 1982, submitted as Exhibit B to

Response of McClatchy Newspapers to MUR-/1418 'and to Response of

McClatchy Newspapers MUR 1419 filed January 19, 19q2.

The appearance of Governor Brown as a host of a call-in

radio program on KBEE was broadcast September 23, 1981 (3 hours).

The tape of the broadcast in question has been reviewed by theqr

affiant and at no time during the broadcast was there (I) any

commentary expressly advocating the nomination or election of

o: Governor'Brown or the defeat of any other candidate, and (II) any

solicitation, making, or acceptande of campaign contributions for

Governor Brown in connection with the activity.

Robert Neira

Subscribed and sworn to before me
this 214 of February, 1912.

Notary Public for said County & State

1, WAU Nv r . tWAS



Commission Reference No. MUR 1419

Dear Mr. Gross: February 17ut9,92

This is in response to your February 3 letter reques-ng
the comments of CBS Inc. ("CBS") regarding a complaint
filed with the Federal Election Commission by the Wert
For Senate Committee against CBS and several other radio
stations and broadcasting corporations. In essence, the
complaint alleges that appearances by Governor Jerry
Brown as a "guest host" on various radio talk shows have
violated the provisions of 2 U.S.C. SS 441 (A) et seq.,
in that such appearances constitute prohibited contribu-
tions to the Brown senatorial campaign.

p4 Without addressing the question of whether the type of
candidate appearance on a broadcast station alleged in
the complaint could ever constitute a violation of the
Federal Election Campaign Act, see, 2 U.S.C. SS 431 (9)

-" (B) (i), we note that the complal-E is misdirected insofar
as it names CBS. Thus, the complaint's only specific al-
legation with respect to CBS concerns a three hour appear-

C ance by Governor Brown on local programming on radio
station KSDO, San Diego. While KSDO is affiliated with

Ithe CBS Radio Network, that station is independently owned
ct- and CBS exercises no control whatever over its programming

decisions. Thus, local programming presented on that
station cannot be the basis for a complaint against CBS.

In light of the above, we respectfully submit that no
further action with respect to CBS is warranted regarding
this complaint.

Very truly yours,
A

Howard F. Jae de
Assistant Gen . Attorney

Kenneth A. Gross, Esq.
Associate General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463



Ken~neth A. Gross,, Esq.
Associate General Counsel
Federal Election Commission
1325 K Street, NW.
Washington, D.C. 20463



C=

Bill Taylor, Esq.
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Theodore A. Bruinsma Allegations Against
Edmund G. Brown, Jr., Case No. MUR 1418;
Wertz for Senate Allegations Against
Edmund G. Brown, Jr., Case No. MUR 1419

C'J Dear Mr. Taylor:

Enclosed herewith please find our brief and sup-
m porting affidavit in response to the allegations of the

above-referenced complaints. As the enclosed indicates,
Commission precedent and sound policy require that no
action be taken against Governor Brown by virtue of the
Wertz and Bruinsma complaints.

We strongly urge the Commission to rapidly dispose
C of this matter, which we believe was raised solely in an

effort to obtain publicity by two virtually unknown candidates.
C' I look forward to hearing from you soon.

00 Ver ru ours,

jhnB. rsoi

JBE:veg
Enclosure

cc: Hon. Edmund G. Brown, Jr. (w/enc.)
Michael Kantor, Esq. (w/enc.)
Burt Pines, Esq. (w/enc.)

64



FEDWERAL ELECTION COMMISSION

THEODORE A. (TED) BRUINSMJ

Alleges Violations B!

AMERICAN BROADCASTING SYSTEM,
MCCLATCHY BROADCASTING CORP.,
GANNETT COMPANYr INC and
EDMUND G. BROWN., JR.

)
)
)
)
)
)
)
)
)

WERTZ FOR SENATE, )
Alleges Violations By ))

AMERICAN BROADCASTING COMPANY, )
NATIONAL BROADCASTING CO., )
INC. (sic), McCLATCHY BROAD- 3
CASTING CORP., and EDMUND G. 
BROWN, JR.-

FEC Case No. MUR 1418

BRIEF IN RESPONSE TO COMPLAINT,
FILED ON BEHALF OF EDMUND G.
BROWN, JR.; DECLARATION OF
BARBARA ANN O'CONNER IN SUPPORT
THEREZOF

FEC Case No. MUR 1419

BRIEF IN RESPONSE TO COMPLAINT,
FILED ON BEHALF OF EDMUND G.
BROWN, JR.; DECLARATION OF
BARBARA ANN O'CONNER IN SUPPORT
THEREOF

INTRODUCTORY STATEMENT

This brief is filed in response to complaints lodged by

Theordore A. Bruinsma ("Bruinsma") and Wertz for Senate ("Wertz"),

FEC Case Nos. MUR 1418 and MUR 1419, respectively, against Cali-

fornia Governor Edmund G. Brown, Jr. ("Governor Brown") and the

corporate owners of several California radio stations. Since

15

16

~ 1?
c 18

19

21

22

23

25

26

27

28



8Accordingl.y, we respectfully request the Commission to find that

to action should be taken against Governor Brown in this matter.

9 The Bruinsma and Wertz complaints are based upon the

10 contention that the above-named corporate entities committed

11 violations of 2 USC SS441a et. p by making contributions to a

1 campaign for federal office. The purported "contributions"

ei 13 complained of are appearances by Governor Brown as a guest host

S14 of a radio talk show on six occasions from August, 1981 through

15 November 13, 1981. The radio shows were of a listener call-in

16 format, whereby unscreened listeners were able to telephone the

17 station and speak directly with the Governor during a live radio

18 broadcast. Bruinsma and Wertz contend that the above-named

ev 19 corporate entities, who allegedly own the radio stations on which

CO 20 Governor Brown appeared, made an illegal campaign contribution to

21 Governor Brown by inviting him to participate in and by broad-

22 casting said radio talk shows, and that Governor Brown accepted

23 illegal contributions by appearing on those shows.

24

25 Governor Brown is not an announced candidate for the

26 United States Senate, or any other federal office. He has not

27 filed as a candidate for any federal office with the California

28 Secretary of State (See Declaration of Barbara Ann O'Conner



7!i Governor Brown's appearances on the radio talk shows

* can only be characterized as campaign contributions within the

* meaning of the 2 USC S441a prohibition if made "in connection

10 with any election to any political office, or in connection with

0 1 ~ any primary election . . . ." 2 USC S44lb(a). Thus, the ques-

ir 32 tion presented is whether Governor Brown's appearance as a guest

C' 13 host on several radio talk shows during a period of time more

S14 than six months prior to the date of the California primary

15 election can be construed as having been a gift of services "in

16 connection with" an election for federal office.

17

c 18 I.

C 19 GOVERNOR BROWN' S RADIO TALK SHOW APPEARANCES

cc 20 CANNOT BE CHARACTERIZED AS A "CONTRIBUTION"

21 TO A CAMPAIGN FOR FEDERAL OFFICE

22

23 The Federal Election Commission addressed the precise

24 issue presented by the Bruinsma and Wertz complaints in Advisory

25 Opinion 1977-42: Sponsorship of Radio Program. The rationale

26 applied by the Commission in Advisory Opinion 1977-42 is on all

27 fours with the instant case, and compels the conclusion that

28 /-

3



* '1 Advisory opinion 1977-'42 involved a candidate fot

* Congress who appeared# on a regular basis,-on two radio programs

7 broadcast within his congressional district located in West

* Virginia. One program, which aired for an hour five days a week,

9 was an interview and talk show format, while the other, broadcast

10 weekly for one hour, was a listener-call-in program, similar to

11 the radio talk shows described by Bruinsma and Wertz. Ken

, , 12 Hechler ("Hechler"), the Congressional candidate, was seeking his

04 13 Party's nomination for Congress in the 1978 elections. Hechler

14 designated a principal campaign committee on July 5, 1977. His
15 radio programs were broadcast between August and October, 1977.

16 Hechler did not file as a candidate with the West Virginia

1 Secretary of State until January, 1978.

c 18

C 19 Significantly, the radio talk shows complained of by

20 Bruinsma and Wertz also were broadcast between August and November

21 of the year preceding the election for which they purportedly

22 constitute a contribution.

23

24 In Advisory Opinion 1977-42, the Commission specif-

25 ically addressed the question of whether Hechler's appearances on

26 the radio programs constituted the making of a "contribution" by

27 the program sponsors or the radio stations. Citing recent

28 Advisory Opinions, the Commission concluded that a "contribution"

-4-



"Ci) The absence of any 0Qiwhunicatton

expressly advocating the nomination or the

*election of the candidate involved or the

9 defeat of any other candidate, and

10

11 (ii) the avoidance of any solicitation,

. 12 making, or acceptance of campaign contribu-

, 13 tions for the candidate in connection with

14 the activity." A.O. 1977-42, C.C.H, Federal

S15 Election Campaign Financing Guide, 15313.

16

17 There is no evidence whatsoever that the radio programs

18 on which Governor Brown appeared were conducted by the hosting

N 19 radio stations for the purpose of influencing a nomination or

am 20 election to the United States Senate. Moreover, the sworn

21 affidavit of Barbara Ann O'Conner, who personally accompanied the

22 Governor to each radio show complained of by Bruinsma and Wertz,

23 and was present throughout the entire broadcast, indicates that

24 those radio talk shows on which Governor Brown appeared contained

25 no communication advocating his nomination or election to any

26 office, or the defeat of any other candidate, and contained no

27 solicitation, making, or acceptance of campaign contributions.

28 (O'Conner Declaration, 2).

71
-5-



* miss ion precedent requires the findin~g that Governor~ Rrown'$s

radio talk show appearances did not occur in circumstances w..here

a the major purpose of the activity was to influence the Governor's

9 nomination or election to the United States Senate, and thus were

10 not "contributions" within the meaning of the applicable statutes

mom 11 and regulations.

13 II.

14 SOUND POLICY REQUIRES APPLICATION OF

1.5 ADVISORY OPINION 1977-42 TO THE INSTANT CASE

18

. 17 Both Bruinsma and Wertz suggest, in their complaints,

! 18 that Advisory Opinion 1977-42 is distinguishable from the current

C' 19 situation. Indeed, the only distinction between the Commission's

S20 earlier opinion and the current facts is that the rationale for

21 applying the rule articulated in Advisory Opinion 1977-42 is even

22 more compelling here. Candidate Hechler was a non-elected official

23 who presumably had much to gain from the name recognition he

24 would gain from regularly hosting interview and radio talk shows

25 over a three-month period of time. In contrast, Governor Brown

26 III

27 /II

28 /II

-6-



7 position Rruinsma and Wertz urge the Commission to take would

8 have far reaching undesirable ramifications, and would directly

9 impede the public's right to observe and question those it elects

10 to federal office.

11

12 If the commission adopts the position urged by comr-

csa 13 plainants, the effect would be to preclude any Member of Congress

S14 who is likely to seek re-election from participating in a talk

15 show, on radio or television, during eighteen months of a twenty-

16 four month term unless every conceivable challenger for his seat
C 171

137 is also asked to participate. To characterize as campaign con-

C 18 tributions Governor Brown's appearances on radio talk shows in

C-' 19 August through November of the year preceding the election in a

00 20 state with a June primary would violate sound public policy and

211 fly in the face of common sense.

22

23 Accordingly, we urge the Commission to apply the

24 reasoning and holding of Advisory Opinion 1977-42 to the instant

25 case, and to find that the major purpose of the radio talk shows

26

27 !

28 I!1

-7-



* IArnD: t*br%*&y/$ 1982 RespectfullySubmitted,,

JOHN B. EMERSON

BY-,

10
Att ey for GOVERNOR EDMUND ,.G
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6 1. 1 hold a Ph.D. in commuunications. Forthe~~R past

'7 several months I have served, on a volunteer basis, as the

8 coordinator for appearances by California Governor Edmund .

9 Brown, Jr. on several radio talk shows. In this capacity, I

10 accompanied the Governor to each of those radio talk shows

11 identified in FEC Case Nos. MUR 1418 and MUR 1419 on which the

12, Governor appeared. I was present with the Governor throughout

C4 13 each such talk show.

V 14 2. Those radio talk shows identified in FEC Case Nos.

15 MUR 1418 and MUR 1419 on which Governor Brown appeared contained

16 no communication advocating his nomination or election to any

17 office, or the defeat of any other candidate, and contained no

18 solicitation, making, or acceptance of campaign contributions.

' 19 3. Governor Brown is not an announced candidate for

C 20 the United States Senate, or any other federal office. Governor

21 Brown has not filed as a candidate for any federal office with

22 the California Secretary of State.

23 4. I have personal knowledge of the foregoing and if

24 called as a witness I could and would competently testify thereto

25 under oath.

26 //

27 //

28 //

7 E-



SUBSCRIBED AND SWORN TO BEFORE ME
this day of . 198:

County and State

g , ROSE ANN STARK I
My PUiUo - CAULFOOIA

my mw. Expfrm Aptil 10. IMS
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January 14, 1982

Federa lection Commission
1325 K Street, N.W.
Vashington, D.C. 20463

Re: Theodore A. Bruinsma Allegations
Against Edmund G. Brown, Jr.,.
Case No. MUR 1418; Wertz for Senate
Allegations Against Edmund G.
Brown, Jr., Case No. MUR 1419

*0 Dear Mr. Taylor:

This will confirm our conversation of today
N: wherein I advised you that I have been designated as counsel

for Edmund G. Brown, Jr. for the above-referenced matters.
W Since 'our offices only received the complaints in said

matters this morning, you have granted us an extension of
time through and including Tuesday, January 26, 1982 in
which to respond to the allegations contained therein. You
have also agreed to favorably consider a request for addi-

0 tional time in which to respond should that become neces-
sary.

Please direct all notification and other commu-nications concerning the above-referenced matters to my

ry attention at the above address. A formal designation of
counsel will follow.do

Ver t 1l rs,

B own for Senate

ploratory Committee

JBE:veg

cc: Honorable Edmund G. Brown, Jr. .
Michael Kantor, Chairman,

Brown Exploratory Committee
Burt Pines, Treasurer,

Brown Exploratory Committee



Hand Deivr

February 2, 1982

Mr. Charles N. Steele
General Counsel
Federal Election Commission
Washington, D. C. 20463

RE: MUR-1419

Dear Mr. Steele:

This is in response to the above-noted correspondence
dated January 19, 1982, addressed to Mr. Corydon .
Dunham, Executive Vice President and General Counsel of
National Broadcasting Company, Inc. (NBC). Mr., Dunham

-- has asked me to respond for NBC.

Your letter and attachments thereto indicate that the
oCommission has received a complaint from the Wertz For

Senate organization alleging possible violation of the
Federal Election Campaign Act of 1971, as amended, or of
Chapters 95 and 96 of Title 26, U.S. Code.

VPlease be advised that, although the Wertz For Senate letter
alleges a complaint against NBC, none of the radio stations

*listed or mentioned in the complaint is owned by NBC.

For your additional information, NBC owns two radio stations
in California, both in San Francisco (KNBR and KYUU(FM)).
Governor Edmund G. Brown, Jr. has not hosted or appeared
on a "talk show" on either of the NBC radio stations in
San Francisco during the period noted in the complaint.

Accordingly, in light of the above, the complaint is
obviously in error and should be promptly dismissed with
regard to NBC.

76



If th*e
with the

Respectfully

cc: Mr. Corydon B. Dunham
Mr. Kenneth Gross
Mr. Bill Taylor
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Naton~al Broadcastinlg Comnpany. Inc,

Mr. Charles N. Steele
General Counsel
Federal Election Commission
Washington, D. C. 20463

Hand Delivery

NK



Hand Doi.tey -

February 2,1982

Mr. Charles N. Steele
General Counsel
Federal Election Commission
Washington, D. C. 20463

RE: MUR-1419

Dear Mr. Steele:

K This is in response to the above-noted correspondence
V dated January 19, 1982, addressed to Mr. Corydon B.

Dunham, Executive Vice President and General Counsel of
National Broadcasting Company, Inc. (NBC). Mr. Dunham
has asked me to respond for NBC.

rYour letter and attachments thereto indicate that the
Commission has received a complaint from the Wertz For

0 Senate organization alleging possible violation of the
Federal Election Campaign Act of 1971, as amended, or of1Chapters 95 and 96 of Title 26, U.S. Code.

C1 Please be advised that, although the Wertz For Senate letter

falleges a complaint against NBC, none of the radio stations
listed or mentioned in the complaint is owned by NBC.

For your additional information, NBC owns two radio stations
in California, both in San Francisco (KNBR and KYUU(FM)).
Governor Edmund G. Brown, Jr. has not hosted or appeared
on a "talk show" on either of the NBC radio stations in
San Francisco during the period noted in the complaint.

Accordingly, in light of the above, the complaint is
obviously in error and should be promptly dismissed with
regard to NBC.



if there
with the

Respectfully

Sturm

cc: Mr. Corydon B. Dunham
Mr. Kenneth Gross
Mr. Bill Taylor



NBC National Broadcasting Company, Inc.
1825 K Street, N.W.
Washington, D.C. 20006

Mr. Bill Taylor
Of fice of General Counsel
Federal Election Commission
Washington, D. C. 20463



Hand D.er

February 2, 1982

Mr. Charles N. Steele
General Counsel
Federal Election Commission
Washington, D. C. 20463

RE: MUR-1419

Dear Mr. Steele:

This is in response to the above-noted correspondence
N dated January 19, 1982, addressed to Mr. Corydon B.

Dunham, Executive Vice President and General Counsel of
National Broadcasting Company, Inc* (NBC). Mr. Dunham
has asked me to respond for NBC.

Your letter and attachments thereto indicate that the
Commission has received a complaint from the Wertz For

oSenate organization alleging possible violation of the
Federal Election Campaign Act of 1971, as amended, or of
Chapters 95 and 96 of Title 26, U.S. Code.

Please be advised that, although the Wertz For Senate letter
Valleges a complaint against NBC, none of the radio stations

listed or mentioned in the complalintis owned by NBC.

For your additional information, NBC owns two radio stations
in California, both in San Francisco (KNBR and KYUU(FM)).
Governor Edmund G. Brown, Jr. has not hosted or appeared
on a "talk show" on either of the NBC radio stations in
San Francisco during the period noted in the complaint.

Accordingly, in light of the above, the complaint is
obviously in error and should be promptly dismissed with
regard to NBC.

p5/



If there are any further
with the undersigledi.

Respectfully sP, tted

n F. Sturm

Nr cc: Mr. Corydon B. Dunham
Mr. Kenneth Gross

S.Mr. Bill Taylor

0

0v

ca



N C National Broadcasting Company, Inc.
125 K Street, N.W.
Washington. D0, 20006

Mr. Kenneth Gross
Associate General Counsel
Federal Election Comimision

0"., Washington, D. C. 20463

am Delivervy



Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR-1418 and
K -UR'1419,

Dear Sir:

On January 29, 1982, American Broadcasting
-m Companies, Inc., submitted its "Response" to the above-

referenced pending complaints. As a result of mail
delivery delays it was not possible, at that time, to

cinclude the original signed statement of Ms. Nelkane
Benton as Attachment A to that Response.

Since the original executed copy of Ms.

C Benton's statement has now arrived from California, it

Cis being transmitted herewith for association with the
ABC submission made on January 29.

If there are any questions concerning this
matter, kindly communicate with the undersigned.

ery truly

ar- R. amey

Enclosure

cc: William E. Taylor, Esq.



or election of Governor Brown for United States Senate or advocating the
defeat of any candidate for U.S. Senate.* In addition Governor Brown
made no statements that could be construed as a solicitation of funds
for his candidacy.

The gue~st-host appearance by Governor Brown was initiated by KAIC
K' Radio. It is the practice of the station, from time to time, to invite

prominent civic and political leaders to host talk programs. *The Governor'sa
rappearance was consistent with the format of the station which consists
of a continuum of talk show programs and news reports. Governor Brown
appeared as guest-host on a talk program in place-of the regularly aired

Stalk program on November 11, 1981 and December 7, 1981. Governor Brown
was paid for his appearances on KABC Radio in accordance with the minimum
rates of the American Federation of Television and Radio Artists.

The station does not maintain transcripts of its talk programs and,
C. accordingly has no transcript of the programs on which Governor Brown

appeared. The station, however, keeps a metro tech tape, which is a slow
r-speed, low quality recording of its prograing, twenty-four hours a day.

C

*Although no such conmments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. These lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.
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Governor Edmund G. (Jerry) Brown Jr., sitti.ng in ror icnaei. japc~;n on
8/24/81. At approximately 11:45 A.M.-the following: Governor Brown:

(reintroducing Undersheriff Sherm Block after the break) Ne're on. with

Undersheriff Sherm Block of L.A. County. By the way, are you an Announ-

you're not an announced candidate, yet, I take it at this point."

Block: "I am not an announced candidate." Brown: "I tell ya, it's a

secret at this point but one known to most of the citizens of the 
County."

Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,

I'm still evaluating the conditions for the U.S. Senate race, but, ub,

(laughter in background) we'll leave it at that."

Governor Edmund G. (Jerry) Browi Jr., on 12/7/81. At approximately
6:08 P.M. The followinF: Caller: "Governor, you're doing an Outstanding

job." Governor Brown: Is that as governor or is that on this talk show?"

os Caller: (talking over Governor's words) "...Put in for talk show host

instead of senator." Governor Brown: "All right." Caller: "My question

'" is on reapportionment..

C1



RESPONSE OF
AMERICAN BROADCASTING COMPANIEZtINC.

American Broadcasting Companies, Inc. (ABC"), by

its attorneys, hereby submits the following comments in

response to the above-captioned complaints. For the reasons

hereinafter stated, both complaints should be dismissed with-

out further Commission action.

I.

Introduction

ABC is the licensee of a number of broadcast

stations in major markets throughout the country, including

radio stations KGO, San Francisco, and KABC, Los Angeles,

California. Although two separate complaints have been

tendered involving these stations, we believe the essential

facts and legal issues are sufficiently similar to justify

this single response.

A. The Bruinsma Complaint

This complaint asserts that ABC and other broadcast

organizations violated the Federal Election Campaign Act by



corporate political contribution under 2 U.S.C. 44lb.
Specifically, it is alleged that ABC *made a gift of radio'
time to Edmun~d G. Brown, Jr. for the major purpose of
influencing the primary and general election for the U SO.

Senate from California in 1982." Bruinsma Complaintt P. 2.

'The complaint lists three appearances of Governor Brown on ABC

-- two on KABC and one on KGO.

In addition, the complaint is colored by-highly
Ngeneral assertions regarding the nature of these broadcast

appearances -- claiming, in particular, that "official[sJ, of

ABC "must have known that the appearances had a direct rela-

tion to the campaign." Bruinsma Complaint, p. 6. Although

1 this statement is advanced on the basis of "news stories." the
C complainant fails to identify a single news account or other

source specifically characterizing ABC's knowledge and assump-
cc

tions regarding this matter.

The complaint closes by requesting that the Com-

mission proceed with enforcement action "to prevent further

violations." Bruinsma Complaint, p. 6.

B. The Wertz Complaint

This complaint, like the Bruinsma complaintt charges

that ABC and other broadcast organizations have violated

U.S.C. 5 441 "by the making and acceptance of corporate 2



sou~ght to promote Governor Brown in such radio appearcesfO*P

th~e complaint lists two appearances on ABC -- 6 hours Qan M=*,!

and 3 hours on KGO. No other factual information is asserted,

as to ABC.

in a highly generalized manner, howevert the Wertz

complaint expresses the view that "Brown and/o6r the Brown for

Senate Committee have not paid for the broadcast time and

0 Brown-has received no continuing reimbursement for the appear-,

ances." Also without support, it is asserted that "the broad-

cast time, upon information and belief, has been allotted with

the clear understanding that it promotes Brown's senatorial

campaign, although the programs may not contain express advo-

cacy or solicitation." Wertz Complaint, p. 2.

C. The Subject Broadcast
Appearances on ABC Stations

As shown in Attachments A and B hereto.! Governor

Brown was recently invited to appear as a guest-host on

certain radio talk programs broadcast by KABC and KGO. Each

of the appearances took place on a type of talk program that

is regularly broadcast by both stations -- i.e., one that

~/See Attachment A (being an affidavit of Ms. Nelkane
Benton, Director of Community Relations of KABC Radio) and
Attachment B '(being an affidavit of Ms. Jeannette
Boudreau, Assistant Program Director of KGO Radio).



Governor Brown appeared on KABC as a guest-host on

August 24, 1981 between the hours of 9:05 a.M. and 1:00 Pm.m.

- on November 13, 1981 between the hours of 4:05 p.m. and 7t00

p.m.; and on December 7, 1981, also between the hours of 4:05

p.m. and 7:00 p.m. KABC Radio initiated the appearance of

Governor Brown on each occasion and also made the suggestion

that he appear as a guest-host.

KABC Radio follows a regular practice of inviting

prominent political and governmental leaders and other news-

worthy figures, including entertainers, to guest-host on the

station in lieu of a regularly scheduled host. For instance,

this practice is often followed when the regular host is on

vacation. To merely illustrate, over the course of the last

two years, the following personalities have appeared on

various KABC talk programs as guest hosts: Los Angeles Mayor

Tom Bradley, Los Angeles Police Chief Daryl Gates, then Los

Angeles City Attorney Burt Pines, and the then President of

the Los Angeles City Board of Education, Roberta Weintraub.

As is the case with other guest hosts on KABCr

Governor Brown was compensated for each of the foregoing



Governor Brown also appeaed as a guest-hQsto I" , *

Radio at the behest of the station. go appeared as guest-host.

on talk programs between the hours of 1:00 p.m. and 4:00 p.m.

on October 19, 1981 and between the hours of 7:00 p.m. and

10:00 p~m. on December 18, 1981. Governor Brown was also paid

for his appearances on KGO.

Guest-hosts have been periodically featured onKGO

Radio for a number of years. For example, such guest-hosts

have included former California Congressmen Jerome Waldie and

Congressman Pete Stark, California Assembly Speaker Willy

Brown, Main County Supervisor Barbara Boxer, and Quentin

Kopp, a member of the San Francisco Board of Supervisors, who,

at the time of his guest-host appearance, was a candidate for

Mayor of San Francisco.Y

D. Status of the Election

One further preliminary matter should be mentioned.

Complainants apparently assume that Governor Brown is a candi-

date for the U.S. Senate from California and that the election

campaign for that office is presently underway.

_/ Although not as a guest-host, one of the complainants,
Theodore A. Bruinsma, appeared as a featured guest on the
KGO "Ron Owens Program" on December 14, 1981, between
7-8:00 p.m.



qualified candidate" for purposes of federal commnicatin

law. In the first place# Governor Brown has not announce his'

candidacy for the U.S. Senate and, in the second place, even

if he had announced, under California law he could not con-

plet the necessary filing requirements for that office at

this early date. See, e.g., Section 73.1940 of the Rules and

Regulations of the Federal Communications Commission, 47 C.F.R.

S 73.1940; and Section 52 of the California Election Code.

Accordingly, ABC did not regard Mr. Brown's appear-

ances on KABC and KGO to be made in the capacity of a candi-

__e date for federal office (only in his capacity as Governor of

California), Indeed, if ABC believed otherwise, it could only

" have agreed to such appearances with the understanding that

C the stations would be obligated, under Section 315 of the

Communications Act (47 U.S.C. S 315), to provide *equal oppor-

tunities" to all "legally qualified candidates" for the same

office -- a totally unrealistic prospect from ABC's stand-

point, given the substantial amounts of air time that would

have been involved in this case.

II.

Summary of ABC Position

Governor Brown's appearances on KABC and KGO were

initiated by those stations for the sole purpose of providing



feature on both stations (programs which periodically icud,

the use of guest-hosts").

Plainly and unequivocally, the determination by ARC

to present Governor Brown as a guest-host was an editorial

judgment to foster the discussion of public issues, not, in

any sense, to influence the election of any candidate in any

particular election for federal office. Indeed, as noted, ABC

N did not even regard Mr. Brown as a federal candidate at the

Nr time of his appearances.

Moreover, based on a recent review of tape record-.

ings of the appearances, we are able to confirm that the sub-

jects discussed on the programs (by Governor Brown, his guests

C and the listeners who "called-in") concerned issues of general

cm interest to the citizens of California. In particular, the

programs did not contain advocacy of the nomination or elec-

tion of Governor Brown for federal office (or the defeat of

any candidate for federal office); nor did Governor Brown make

any statements that could be construed as a solicitation of

funds for his candidacy. See Attachments A and B.

Accordingly, ABC does not believe that Governor

Brown's appearances on KABC and KGO constituted a political

"contribution" prohibited by federal law. On the contrary,

such guest appearances by the highest elected state official

97



In addition, we believe that any ruling effecti,*Jy

precluding broadcast stations from offering guest appIaranqs.

to persons who are considered likely federal candidatesV L

would necessarily intrude upon the long-established discretion

and, we submit, First Amendment prerogatives, of radio and

television licensees to afford government officials broadcast

time to discuss important public issues.J

I" III.

Governor Brown's Appearances On
KABC And KGO Talk Programs Did Not

Violate Applicable Federal Elections Law

According to the complaints, Governor Brown's

appearances on KABC and KGO violate 2 U.S.c. S 441b, which

provides that:

I/ Because their authority to continue to operate is subject to
a federal license, it is highly unlikely that broadcast
stations would assume the risk of intentionally violating
federal election laws. In this context, however, it is
interesting to note that because 2 U.S.C. S 441b is only
directed to corporate contributions, such a ruling would
have the anomolous result of not being applicable to the
many radio and television sta-ons that are not incorpo-
rated, but operate, instead, as partnerships, unincorporated
associations, joint ventures or single proprietorships.

2/ See, e.g., Columbia Broadcasting System, Inc. v. Demo-
cratic National Committee, 412 U.S. 94 (1973); Reader's
Digest Assoc., Inc. v. Federal Election Commission, 509 F.
Supp. 1210 (S.D.N.Y. 1981).



R.presentative in, or a Delegate or Resiq
dent Commissioner to, Congress are toI be
voted for, or in connection with any
primary election or political convention
or caucus held to select candidates for
any of the foregoing offices, or for any
candidate, political committee, or other
person knowingly to accept or receive any
contribution prohibited by this section

The term "contribution or expenditure" is defined, in

2 U.S.C. S 441b(2) to include:

. .. any direct or indirect payment,
distribution, loan, advance, deposit, or-
gift of money, or any services, or any-
thing of value . . . to any candidate,
campaign committee, or political party or
organization, in connection with any elec-

oD tion to any of the offices referred to in
Nthis section . . . . a/

cThe Bruinsma and Wertz complaints appear to rely

exclusively upon the superficial thrust of the cited statutory

language. In ABC's view, this is patently insufficient to

conclude that the mere appearance of a candidate (or presumed

1/ See also 2 U.S.C. S 431(8)(A)(i) which defines a contribu-
tion as a "gift, subscription, loan, advance, or deposit
of money or anything of value made by any person for the
purpose of influencing" an election. The Commission's
Rules and Regulations incorporate like provisions and
definitions. See, e.g., 11 C.F.R. SS 100.7(a) (1),
114.1(a) (1) and 114.2.



lying purposes of 2 U.s.c. 5 441b confirms this view.

The origin, legislative history and purpose of hit

is now 2 U.S.C. S 441b is discussed in detail in United State.

v. C.I.O., 335 U.s. 106 (1948) and in United States v.

International Union United Auto Aircraft and Agr. Imp1ement

Wo0kes, 352 U.S. 567 (1957). With respect to corporations,

(V the Supreme Court in United States v. C.I.O. states:

OThis legislation seems to have been moti-
vated by two considerations. First, the
necessity for destroying the influence
over elections which corporations exer-
cised through financial contribution.

07 Second, the feeling that corporate offi-
_cials had no moral right to use corporate

funds for contribution to political
o parties without the consent of the stock-

holders." 335 U.S. 106, 113 (footnotes
omitted). 1/

1/ See also United States v. International Union where the
Court observed that the "evil at which Congress has struck

is the use of corporation or union funds to
influence the public at large to vote for a particular
candidate or a particular party." 352 U.S. at 589.
Significantly, U.S. v. International Union involved a
situation where a union had utilized its dues to sponsor
commercial television broadcasts designed to influence the
electorate to select certain candidates for Congress. The
Court's extensive discussion of that situation, including
elaborate citations to pertinent legislative history,
focused on the purchase of broadcast time by a union or
corporation without indicating that the provision of
broadcast time by a broadcast licensee was even remotely
analogous.



statute," United states v. Pive! itters local Union No. S56 *'

434 F.2d 1116, 1121 (8th Cir. 1970). in other words, the

activity Congress sought to restrict by 2 U.S.C. S 441b *as of

a highly partisan nature -- *active electioneering" in connec-

tion with specific federal elections. ,1

This construction, defining the kind of restricted

activity by the nature (as well as the fact) of the "contribu-

tion,," is also reflected in pertinent provisions of the

Commission's rules and regulations designed to implement

Section 441b and other federal election laws. For instance,

Section 100.7(1) of the Commission's Rules, paralleling

Section 431(e) of the statute, defines a "contribution" as

including payments, services or other things of value which

are made "for the purpose of influencing any election for

Federal office . . . . 11 C.F.R. S 100.7(1) (emphasis

added). Similarly, "[a] gift, subscription, loan, advance, or

_/ As the Court emphasized in United States v. Boyle, 338 F.
Supp. 1028, 1033 (D.D.C. 1972), it is only when a corpora-
tion or union is engaged in "active electioneering" on
behalf of particular Federal candidates "with the idea of
reaching the public at large . . . that the statute's
proscription . . . becomes applicable."



candidate in any particular election for Federal off ice* 1t'

C F.R, S 100.7(b)(12) (emphasis added).

it is especially noteworthy that separate Commission

.regulations specifically recognize the inherent journalistic

function that is being performed when broadcast facilities are

used for certain forms of political discussion -- a regulatory

(4, acknowledgment, we submit, that further supports the conclu-

q sion that Section 441b is only intended to prohibit corporate

contributions undertaken with a clear partisan purpose. Thus,

the Commission's regulations also provide that "[ajny cost

incurred in covering or carrying a news story, commentary, or

1/ See also Advisory Opinion 1980-89, where the Commission
found that donations of food an beverages by corporations
to a reception by a Congressman (for his advisory commit-
tee on the arts) were not contributions as long as "elec-
tioneering" was not involved; and Advisory Opinion 1977-
54, where the Commission held that funds contributed by
corporations to a campaign against the Panama Canal
treaties would not be considered contributions, even
though the campaign was headed by a congressional candi-
date, provided that the campaign did not involve "elec-
tioneering" for the candidate.



the offer of broadcast time to political candidates ( O those'

who are presumed to be such) represents an illegal contibum.1

tion. First, it would have to be assumed that the offer f

time represented a "contribution" or "expenditure" specifi-

cally "in connection with" a federal election, as that phrase

is used in 2 U.S.C. S 441b. Second, it would have to be

assumed that such "contributions" or "expenditures" of broad-

V cast time are "made for the purpose of influencing" the nomi-

nation or election of a particular Federal candidate or candi-

dates.

We do not believe, however, that either 2 U.s.C.

S 441b or pertinent Commission regulations were intended to

(C cover and should be interpreted to presume that broadcast

appearances -- whether in a regularly scheduled talk/
C

_/ This regulation essentially mirrors Section 431(9)(B)(i)
of the Federal Election Campaign Act which provides that
the term "expenditure" does not include "any news story,
commentary, or editorial distributed through the facili-
ties of any broadcasting station, newspaper, magazine or
other periodical publication, unless such facilities are
owned or controlled by any political party, political
committee, or candidate." 2 U.S.C. S 431(9)(B)(i). See
also Buckley v. Valeo, 424 U.S. 1, 50 note 56 (1976);
Reader's Diqest Assoc., Inc. v. Federal Election Commis-
sion, 509 F. Supp. 1210, 1214 (S.D.N.Y. 1981).



thistoryt as construed by the courts and an ref lected in the
Commission's own regulations, demonstrate that the prohibitioh

on corporate contributions was intended to restrict a highly

partisan form of corporate activity -- what has been cbarac-

terized by. the courts as "active electioneering."

ABC's decision to feature the-Governor of California

aon its talk programs in. Los Angeles and San Francisco was

_ For instance, a station might decide to interrupt its
normal programming to schedule a program specifically
tailored around a particular candidate-- or, simply, to
offer a certain amount of broadcast time for the candidate
to use in whatever manner he wishes. In this regard, we
should note that federal communications law affirmatively
obligates broadcast licensees to provide time generally to
political candidates -- whether on a free or paid basis.
See, e.g., Columbia broadcast Sxstem, Inc. v. Democratic
National Comm., 412 U.S. 94, 113-114 n, 12 (1973)
indeed, thW Federal Communications Commission has held

0o that a licensee may, if he elects, fulfill his political
broadcasting obligations entirely through offers of free
time to candidates. See, e.g., Rockefeller for Governor
Cm g 59 FCC 2d 649 (1976). Moreover, Section

of the Communications Act, enacted as part of
the Federal Election Campaign Act of 1971, provides that
broadcast stations face license revocation if they fail to
"allow reasonable access to or to permit purchase of
reasonable amounts of time" by legally qualified federal
candidates. As the FCC remarked (in comments before this
Commission concerning the formulation of debate regula-
tions): "We do not believe that Congress would, in the
same Act, require broadcasters to give time to Federal
candidates, and simultaneously declare those gifts to be
crimes" (by reading 2 U.S.C. 5 441b to prohibit such
offers of broadcast time).



and the Commission's regulations. See pp. 12.13 supro .* ,

is equally apparent that ABC's decision to air these pr*gras

was not partisan electioneering contemplated by Section 44b,

Rather, its decision and activities in this regard represented

a natural extension of a broadcast licensee's fundamental

"public trustee" role -- i.e., to seek out and present the

Ncritical issues of the day by representative spokespersons.Y

Finally, pertinent Commission interpretative rulings

also underscore the conclusion that the appearances in ques-

tion do not constitute a contribution under 2 U.S.c. S 441b.

S 1_/ In this regard, we believe it is essential to distinguish
between the normal practice of a broadcast station to
invite particular persons to appear on the air, including

00 government officials and political candidates, and the
situation where a corporation (or any other entity not
affiliated with the station) purchases a discrete amount
of broadcast time for the benefit of a political candi-
date. Obviously, the latter situation differs markedly
from the former, and comes much closer to what would
normally be regarded as a "gift" or "contribution."

2/ Particular sensitivity by the Commision in even investi-
gating such matters is warranted when the claimed "con-
tribution" or incident involves a basic news story and
news dissemination. See Reader's Digest Assoc., Inc. v.
Federal Election Commission. 509 F. Supp. 1210, 1214
(S.D.N.Y. 1981).

3/ See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).



sisted, at least in part, of the acceptance of live telephone,

calls from the listening audience. One program, broadcast

weekly, was paid for and sponsored by a noncorporate business

•enterpise., while the other program was produced by the

VIr station, with the candidate/host being "employed and paid.by"

Q*_.  the station. The programs were broadcast after the candi-

date/host filed a registration statement with this agency, but

before the candidate/host filed as a candidate with the West

Virginia Secretary of State.

o The Commission found that "neither the stations

broadcasting [the] programs, nor the private sponsor of the

C weekly program, have made a 'contribution' or 'expenditure' on

[the candidate/host's] behalf, as defined in the Act and

Commission regulations." AO 1977-42, p. 2. This conclusion,

the Commission added, was based on the assumption that the

programs were not conducted for the purpose of influencing the

candidate/host's nomination and the appearances did not

involve (a) any communication expressly advocating the nomina-

tion or election of the candidate appearing in the broadcast

or the defeat of any other candidate or (b) any solicitation,



is not readily distinguishable from the foregoing advisory

opinion. Bruinsma claims it is distinguishable merely

because, in AO 1977-42, the candidate was one of several

government "representatives" who hosted:the '"call-in" program

on the one station, and Governor Brown was the sole "candidate

or elected official" who made such broadcast appearances in

this case. First, it is simply not accurate that other

? elected officials have not appeared on ABC as guest-hosts (see

pp. 4-6 supra). Second, there is nothing in AO 1977-42 to

suggest that the advisory opinion is dependent on whether one

or more candidates and elected officials appeared on the same

T- program.-/

C

_/ In a general observation prefacing that ruling, the
Commission noted that its "[riecent advisory opinions
0 . . have concluded that a 'contribution' or 'expendi-
ture' would not necessarily occur in certain specific cir-
cumstances where the major purpose of activities involving
appearances of candidates for Federal office was not to
influence their nomination or election." AO 1977-42, p.
2, citing, in addition, AO 1977-54, AO 1978-15 and AO
1978-4.

2/ Wertz claims AO 1977-42 is distinguishable because
Governor Brown has not paid for the time, and has not
received any "continuing reimbursement" for the appear-
ances. However, as we have noted, Governor Brown was
treated in the same manner as other guest hosts on ABC and
given certain compensation for the appearances,



call-in program. There, as her., one of the programs was

regularly scheduled and was hosted by different persons At

different times. There, as here, the candidate/host had not-'

yet qualified as a candidate by completing the necessary

filings with state officials. There, as here, the appearances

were not conducted to expressly advocate or denounce a

particular candidacy or to solicit campaign contributions.

A more recent advisory opinion -- AO 1981-37 -- adds

additional support to the conclusion that Governor Brown's

appearances did not constitute a contribution under 2 U.s.c.

S 441b. That ruling involved the participation of a United

States Congressman as moderator for a series of public affairs

7 forums to be taped before a live audience and then subse-

0 quently broadcast. The Commission held that corporate pur-

(V chases of tickets or advertising for the television or radio
40 presentation of the series was not prohibited under 2 U.S.C.

s 441b. Rather, the Commission concluded that even though the

candidate's "involvement in the public affairs programs may

indirectly benefit future campaigns," the "major purpose" of

the activity would not be the nomination or election of the

Congressman or any other federal candiate. AO 1981-37, p. 3.

In a statement that we believe has particular rele-

vance to the current complaints, the Commission emphasized



that no contribution or expenditure results uinder the Act';,

Id. at 2. Clearly, therefore, if a current federal, Congreste-'

man may host or moderate a public affairs forum intended for

broadcast, without invoking 2 U.S.C. S 441b, an incumbent

Governor should likewise be able to host a radio talk program

0 without invoking 2U.S.C. 5 441b. Indeed, that result is even

04 more compelling here where Governor Brown's appearances on KGO

and KABC were initiated by ABC in the exercise of its news and

programming judgment and public interest responsibilities

under federal communications law.

It is irrefutable that Mr. Brown is a highly news-

worthy figure as the Governor of the nation's most populous

C state. His appearances in a "talk* or discussion format on

ABC's "all-talk" radio stations are, we submit, an integral

part of a broadcaster's basic responsibility to present impor-

tant public issues. See, e.g., Fairness Report, 48 FCC 2d 1

(1974). To construe this activity as being conducted for the

purpose of influencing the nomination or election of Governor

Brown would not only belie the pertinent facts underlying his

appearances, it would directly contravene fundamental public

interest principles encouraging such broadcast discussions.

If they are to carry out their proper role under both the



Iv..
Concliusion

Accordingly, for the foregoing reasons# we urge the

Commission to find that no reason exists to believe that

either complaint sets forth a possible violation of the

Federal Election Campaign Act. Any other result, we submit,

would be contrary to both federal election law and this

Commission's interpretative rulings, as well as in direct con-

flict with applicable federal communications law.

Respectfully submitted,

oAMERICAN BROADCASTING
COMPANIES, INC.

By Everett H. Erlick
0Douglas S. Land

Lettice Tanchum
1330 Avenue of the Americas
New York, New York 10019

James A. McKenna, Jr.
Carl R. Ramey

McKenna, Wilkinson & Kittner
1150 Seventeenth St., N.W.
Washington, D.C. 20036

January 29, 1982 Its Attorneys
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The guest-host appearance by Governor Brown was initiated by KABC
Radio. It is the practice of the station, from time to time, to invite

-- prominent civic and political leaders to host talk programs. The Governor's
0 appearance was consistent with the format of the station which consists

of-a continuum of talk show programs and news reports. Governor Brown
tappeared as guest-host on a talk program in place of the regularly aired

talk program on November 11, 1981 and December 7, 1981. Governor Brown
vwas paid for his appearances on KABC Radio in accordance with the minimum

rates of the American Federation of Television and Radio Artists.

The station does not maintain transcripts of its talk programs and,
accordingly has no transcript of the programs on which Governor Brown

cappeared. The station, however, keeps a metro tech tape, which is a slow
speed, low quality recording of its programing, twenty-four hours a day.

to *Although no such coments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. These lasted a matter of seconds. The exact text
of such com ents is attached hereto as Appendix A.
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Governor Edmund G. (Jerry) Brown Jr., sitting in for Micehael Jackso on
S/24/81. At approximately 11:45 A.H.--th. following: Go~vernor Brown
(reintroducing Under sherif f Sherm Block af ter the break) "We're on ir uth
Undersheriff Sherm Block of L.A. County.. By the way, are you an &

renot an announced candidate, yet, I take it at this point."
Block: "I am not an announced candidate." Brown: "I tell ya, it*$ a
secret at this point but one known to most of the citizens of the County"
Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that."

Governor Edimud G. (Jerry) Brown Jr., on 12/7/81. At approximately
6:08 P.M. The following: Caller: "Governor, you're doing an outstanding

C1 job." Governor Brown: "Is that as governor or is that on this talk show?"
Caller: (talking over Governor's words) "... Put in for talk show host
instead of senator." Governor Brown: "All right." Caller: "My question
i is on reapportionment..."

C

//
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The guest host appearances by Gov. Brown were initiated by KGO Radio.
It is the practice or the station, from time to time, to invite prominent
civic and political leaders to host talk programs in liew of regulr
.scheduled hosts. The governor's appearance was consistent with the

*, format of the station which consists of a continuum of talk show programs
and news reports. Gov. Brown appeared as a subsitute host for Jim Eason

0 on October 19, 1981 and for Ronn Owens on December 18, 1981. Gov. Brown
was paid for his appearances on KGO Radio with accordance with the minimum
rates of the American Federation of Radio and Television Artists.

The station does not maintain transcripts of its talk programs, and
accordingly, has no transcript of the programs on which Gov. Brown
appeared. The station, however, keeps a metro tech tape which is a
speed, low-quality recording of it's programming, 24 hours a day.

slow

As Governor of the State of California, Edmund Brown has been a frequent
and sought after guest on KGO. During 1981, Gov. Brown was heard as a
phone-in guest on August 6 at 7pm, May 7 at 7pm, July 9 at 1pm and as
an in studio guest on July 8, 1981 at 7pm.

The station considers the opportunity to have had the Govenor of the
Oc State guest host a program on KGO radio a valuable program service to

it's listeners.

* Although no such comments were made during the course of these programs,
incidental references to the U.S. Sentatorial campagin were made. These
lasted a matter of seconds. The nature of these comments is set forth
and attached hereto as Appendix B
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a U.S. Senator. Gav. Brown outlined his position

On the show of October 19th during the second hour of. the broadcast
a caller asked Gov. Brown as a potential candidate for the Senate'what
his views would be on space exploration. Gov. Brown outlined
hsi view on this subject.

Of December 18, 1981 at approximately 7:40pm, a caller questioned whether
Gov. Brown should be allowed air time on KGO Radio, since he was obviOusly
running for the Senate. Gov. Brown responded that he was making himself
accessible in this capacity as Govenor of California to those who elected
him an to whom he was accountable for his performance in office. Gov. Brow

0 stated that he was not a candidate in the eyes of the law.
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Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1418, MUR 1419

Dear Mr. Steele:

We submit on behalf of Gannett Co., Inc., the parent
company of Pacific and Southern Company, Inc., which is the
licensee of radio broadcast station KSDO, San Diego,
California, its response to complaints filed by Theodore A.
(Ted) Bruinsma and the Wertz For Senate Committee.

We also ask that this letter be considered a statement
of our representation of Gannett Co., Inc. with reference to
MUR 1419. A statement of representation with respect to
MUR 1418 has already been filed.

If you have any questions concerning this matter, don't
hesitate to contact me.

& DOWD

JJD:dh
Enclosure

cc: William Taylor, Esq.
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Gannett Co.. Inc. ("Gannett"), the parent company of Pacific

and Southern Company, Inc., which is the licensee of radio

station KSDO, San Diego, California, submits this response to the

complaints filed by Theodore A. (Ted) Bruinsma and the Wertz For

0' Senate Committee ("Wertz Committee"). In their complaints,

e Mr. Bruinsma and the Wertz Committee contend that Gannett has

permitted the Honorable Edmund G. Brown, Jr., the incumbent

Governor of California, to appear as a guest on the KSDO Midday

Show With Lawrence Gross ("Midday Show") to answer questions

telephoned to the station by members of the radio audience and

that by doing so Gannett has made a "contribution" or "expenditure"
C in violation of 2 U.S.C. §441b (1976).

Although Governor Brown has appeared several times on the

Midday Show, his appearances do not constitute contributions or

expenditures by Gannett. First, at the time of his appearances,

Governor Brown was not a candidate for any federal office, and

such candidacy is a precondition to his appearances being considered

contributions or expenditures. Furthermore, if Governor Brown

had been a candidate for federal office when he appeared on the

~*2



with a federal election and if during that appearance the candidate

neither solicits contributions to his campaign nor advocates his

election or the defeat of his opponents. Governor Brown's appearances

on KSDO were not connected with any campaign for a federal office;

he was offered an opportunity to appear on KSDO because the station's

-- staff concluded that providing KSDO's audience with an opportunity

to question the incumbent governor would serve the public interest.

.During his appearances on the Midday Show, Governor Brown did not

.solicit contributions to nor advocate the election or defeat of any

federal candidate. Finally, assuming that during his appearances on

the Midday Show Governor Brown had advocated his election to a

o federal office, his appearances would still not constitute contri-

N butions or expenditures because they fall within the scope of 2 U.S.C.

ca §431(9)(B)(i) (Supp. IV 1981), which excludes from the definition

of expenditure the costs of any news story, commentary, or editorial

distributed over the facilities of a broadcast station.

IAlthough 2 U.S.C. §431(9)(B)(i) relates only to expenditures, the
Commission has construed it to be a limitation on the definition
of contribution as well. See 11 CFR §100.7(b)(2) (1981) and
AO 1978-76 (CCH 5370].

(/ /



to the Governor an invitation to appear on the M dd OW9

Midday Show is broadcast Monday through Friday, 9:00 a.m. to noon,

and it has a standard format: Lawrence Gross, the host, appears

with a guest, and he and the guest receive telephone calls from

listeners. Public officials regularly appear on the Midday Show.

- (Se Exhibit I., Appendix A.)

-- KSDO-was anxious to have Governor Brown appear because it

had concluded that the opportunity to question Governor Brown and

hear his responses would be attractive to the station's audience

and would serve the public interest. Governor Brown appeared on the

O Midday Show three times: on October 12, 1981 from 10:00 a.m. to

11:30 a.m.; on October 28, 1981 from 9:00 a.m. to noon; and on

C December 21. 1981 from 9:00 a.m. to noon. On each occasion,

Governor Brown appeared with the program's host, Mr. Lawrence Gross.
To the best of Mr. Mainelli's and Mr. Gross's recollections, Governor

Brown neither solicited contributions to any candidate for any

federal office nor made any statement in support of or in opposition

to any candidate for any federal office during his appearances. (See

Exhibit I.)



Section 44lb(b)(2) defines the terms contribution and expenditure

in relevant part as a gift of anything of value to a "candidate,

campaign committee or political organization." Assuming that

Governor Brown's appearances as a guest on the Midday Show were

gifts of radio time to him, / these gifts could not be contributions

or expenditures unless Governor Brown was a candidate for some

-- federal office.!/ Neither Mr. Bruinsma nor the Wertz Committee

has submitted any evidence to show that Governor Brown was a

candidate for federal office when he appeared on KSDO.

C. Governor Brown's Appearances On The Midday Show Would Not
Have Been Contributions Or Expenditures Even it He Had Been
A Candidate For Federal Office Because They Were Not In
Connection With A Federal Election.
To be a contribution or expenditure a gift must be made "in

C
connection with a federal election." 2 U.S.C. §44lb(b)(2). The

cc,

2/Mr. Bruinsma and the Wertz Committee assume that Governor Brown's
appearances on the Midday Show were "gifts" of radio time to
the Governor. Actually, it was Governor Brown who was providing
KSDO with a substantial benefit. KSDO, like other commercial
radio stations, tries to broadcast programming that will maximize
its audience. Since the audience appeal of call-in shows like the
Midday Show depends to a large extent upon the interest that the
audience has in the guest, Governor Brown's appearances conferred
a substantial benefit on KSDO.

3/Cf. AO 1975-8 [CCH 5112].



solicitation of campaign contributions or any communications advo-

cat ing the nomination, election or defeat of any candidate for federal

office. In AO 1977-2 [CCH 5313], the Commission held that

corporate sponsorship of a radio call-in program in which a candidate

for federal office was the host was not a contribution or expenditure.

Similarly, in AO 1981-37 [CCH 1 5623], the Comission permitted a

corporation to sponsor a series of televised public affairs forms

in which an incumbent Congressman, and apparent candidate for re-

v election, was a participant, and in AO 1978-4 [CCH 5293], the

Comission allowed corporations to sponsor a testimonial dinner for

a Congressman in his congressional district despite the fact that

__ the Congressman was a candidate for re-election.-

D. Even If Governor Brown Had Used His Appearances To Advocate
His Election To Some Federal Office, They Still Would Not
Have Constituted Contributions Or Expenditures By Gannett,
Because They Would Have Come Within The Scope of 2 U.S.C.
§431(9)(B)(i), Which Excludes From The Definition Of Those
Terms The Costs Of News Stories, Commentaries, And
Editorials Carried By A Broadcast Station.

Title 2 U.S.C. §431(9)(B)(i) provides that the cost of any

4/See also AO 1980-22 [CCH 5479] (the Commission held that an
incorporated trade association, and its corporate members, could
sponsor a series of town meetings in which Senators and Congress-
men participated); AO 1979-2 [CCH 5399] (the Commission approved
corporate sponsorship of political conferences in which a
Congressman would appear as a primary participant); AO 1978-15
(CCH 5304]; and AO 1977-54 (CCH 5301].



controlled by a political party, a political comittee, or

canididate. Although there has been some question about the,

applicability of Section 431,(9)(B(i) to the separate definition

of contribution and expenditure in Section 441b(b)(2), the plain

language of Section 431 demonstrates that Congress intended it to

apply across the board. Nothing in the legislative history of

ir Section 431 evinces any other intent. Furthermore, in its decision

-- in AO 1978-76 [CCH 5370], the Commission appears to have assumed

that Section 431 (f)(4)(a), the predecessor of Section 431(9)(B)(i),

applies to the definition of contribution and expenditure in Section

441b. In that Advisory Opinion, the Commission was asked if broad-

i cast by a television station of a film showing the facilities that

were available to a Congressman's constituents would constitute a

corporate contribution or expenditure. The Commission answered in

the negative on the grounds that such a broadcast fell within the

ambit of Section 431(f)(4)(a).

Moreover, as the Commission's staff has recognized, the

legislative history of Section 441b and its predecessors demonstrates

that when it prohibited corporate contributions, Congress did not

......f



Section 43()(B i does not apply directly to Section, 441b it

would nevertheless be justified in using Section 431(9) (B) (ila

a guide to a proper interpretation of Section 441b.

Governor Brown's appearances as a guest on the -

fall within the ambit of Section 431(9)(B)(i), which excludes the

cost of "news stories" from the definition of contribution and

expenditure. The broadcast of a candidate's press conference would

-- certainly qualify as a news story, and there is no significant

difference between the broadcast of a press conference during

which Governor Brown would respond to questions from journalists

and the broadcast of a call-in program during which Governor Brown

V responds to questions from the radio audience.

IFurthermore, we submit that even if KSDO had simply provided

C Governor Brown with time to make statements in support of a

C* candidacy for federal office, such a program would still have come

within the scope of Section 431(9)(B)(i). Congress must have

intended the language of Section 431(9)(B)(i) to cover the broadcast

51FEC Agenda Document #79-324, December 6, 1979, at 13.

'.'



would put them in direct conflict with Congress' clear int~ention.

as manifested in Section 312(a)(7) of the Commiunications Act of

1934, as amended, 47 U.S.C. 5312(a)(7) (1976), to encourage

broadcasters to make broadcast time available to candidates for

federal offices. Moreover, construing Section 441b to prohibit

absolutely the provision of free time to federal candidates would

bring Section 441b in direct conflict as well with Section 315 of

the Cou'"ications Act of 1934, as amended, 47 U.S.C. 5315 (1976).

Section 315 states that if the licensee of a broadcast station permits

a candidate to use the station, it must give equal time to all

other candidates for the same office. Section 315 reflects a

o Congressional determination to allow licensees to give free time

to candidates for the expression of their views, conditioned on

C their providing equal time to other candidates. The Congressional

scheme created by Section 315 would be nullified, however, if

Section 441b was interpreted to prohibit radio and television

licensees from giving broadcast time to federal candidates.

Section 441b must be construed, therefore, to permit broadcast

stations, like KSDO, to provide candidates for federal elective

office with time in which to advocate their candidacy.



tQ belive tht Gannett has violated SactiQn,44"

I Election Campaign Act, as amended, and, itheref,

complaints should be dismissed.

Respectfully submitted,

By.

N.W.20036

January 28, 1982C
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2. During the Fall of 1981, 1 heard Edmund G. Brown? Jr.1,the

Governor of California, appearing on a call-in program on~ another radio

station. During that call-in program, Governor Brown indicated that he

would like to appear on other such programs throughout the state. Be-

lieving-. that Governor Brown's appearance would appeal to our audience

and would be in the public interest, I contacted the Governor's staff

on behalf of KSDO and extended to the Governor an invitation to appear

on the KSDO Midday Show with Laurence Gross ("Midday Show").

3. The Midday Show is one of a number of talk shows that are

broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.

to noon. The Midday Show has a set format. Laurence Gross, the host,

appears with a guest, and he and the guest receive telephone calls from

1 listeners. Discussions are sometimes directed towards a single topic

area in which the guest has a particular expertise; but at other times,

the subject area is not limited, and the guest responds to a wide range

of questions from the station's audience. Governor Brown appeared on the
cc

Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;

on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981

from 9:00 a.m. to noon. On each occasion, Governor Brown appeared as a

guest with Laurence Gross, the regular host.

4. Public officials frequently appear on the Midday Show. Some

of the public figures who have appeared recently are listed in the

attached Appendix A.
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to question him about state policies.

6. To the best of my knowledge, Governor Brown was not at the

time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during

his appearances on the Midday Show, Governor Brown did not solicit con-

tributions on behalf of any candidate for federal office nor advocate

the election or defeat of any candidate for federal office.

OHN MAINELLI

o Subscribed and sworn to before me this AT+ day of

4 January, 1982.

Notary Public

OFFICIAL SEAL

F~ ' NOTARY PU3LIC CALIFORNIA,~
PRINCIPAL OFFlICE IN

SAN DIEGO COUNT?
MY Commission Expims August 21, 1985 ~
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Gannett Co.. Inc. (Gannett, the parent company of Pacific

and Southern Company, Inc., which is the licensee of radio

station KSDO, San Diego, California, submits this response to the

complaints filed by 'Theodore A. (Ted) Bruinsma and the Wertz For

V1 Senate Committee ("Wertz Committee"). In their complaints,

Mr.iBruinsma and the Wertz Committee contend that Gannett. has

permitted the Honorable Edmund G. Brown, Jr., the incumbent

__ Governor of California, to appear as a guest on the KSDO Midda

Show With Lawrence Gross ("Midday Show") to answer questions

telephoned to the station by members of the radio. audience and

that by doing so Gannett has ma de a "contribution" or "expenditure"

C in violation of 2 U.S.C. §441b (1976).

Although Governor Brown has appeared several times on the

Midday Show, his appearances do not constitute contributions or

expenditures by Gannett. First, at the time of his appearances,

Governor Brown was not a candidate for any federal office, and

such candidacy is a precondition to his appearances being considered

contributions or expenditures. Furthermore, if Governor Brown

had been a candidate for federal office when he appeared on the



expend~iture if the primary purpose of the appoarance is wnconnteted

with a federal election and if during that appearance the candi.date

neither solicits contributions to his campaign nor advocates his

election or the defeat of his opponents. Governor Brown's appearances

on KSDO were not connected with any campaign for a federal office;

he was offered an opportunity to appear on KSDO because the station's

staff concluded-that providing KSDO's audience with an opportunity

to question the incumbent governor would serve the public interest.

During his appearances on the Midday Show, Governor Brown did not

solicit contributions to nor advocate the election or defeat of any

federal candidate. Finally, assuming that during his appearances on

the Midday Show Governor Brown had advocated his election to a

O federal office, his appearances would still not constitute contri-

butions or expenditures because they fall within the scope of 2 U.S.C.

§431(9)(B)(i) (Supp. IV 1981), which excludes from the definition

of expenditure the costs of any news story, commentary, or editorial

distributed over the facilities of a broadcast station. P/

I/Although 2 U.S.C. §431(9)(B)(i) relates only to expenditures, the
Commission has construed it to be a limitation on the definition
of contribution as well. See 11 CFR §100.7(b)(2) (1981) and
AO 1978-76 (CCH 5370].



to the Governor an invitation~ to appear on the Midday S~o.The

Midday Show is broadcast Monday through Friday, 9:00 a.m. to noon,

and it has a standard format: Lawrence Gross, the host, appears

with a guest, and he and the guest receive telephone calls from

listeners. Public officials regularly appear on the Midday Show.

(KQM Exhibit I,, Appendix A.)

NKSDO was anxious to have Governor Brown appear-because -it

had concluded that the opportunity to question Governor Brown and

hear his responses would be attractive to the station's audience

__ and would serve the public interest. Governor Brown appeared on the

Midday Show three times: on October 12, 1981 from 10:00 a.m. to

11:30 a.m.; on October 28, 1981 from 9:00 a.m. to noon; and on

o December 21. 1981 from 9:00 a.m. to noon. On each occasion,

CV Governor Brown appeared with the program's host, Mr. Lawrence Gross.

To the best of Mr. Mainelli's and Mr. Gross's recollections, Governor

Brown neither solicited contributions to any candidate for any

federal office nor made any statement in support of or in opposition

to any candidate for any federal office during his appearances. (See

Exhibit 1.)

(3?



,Section 441b(b) (2) defines the terms contribution and expenditure

in relevant part as a gift of anything of value to a "candidate,

campaign committee or political organization." Assuming that

Governor Brown's appearances as a guest on the Midday Show were

gifts of radio time to himY - these gifts could not be contributions

0 or expenditures unless Governor Brown was a candidate for some

federal office.1-  Neither Mr. Bruinsma nor the Wertz Committee

has submitted any evidence to show that Governor Brown was a

candidate for federal office when he appeared on KSDO.

C. Governor Brown's Appearances On The Midday Show Would Not
Have Been Contributions Or Expenditures Even Itf He Had Been
A Candidate For Federal Office Because They Were Not In

CConnection With A Federal Election.

To be a contribution or expenditure a gift must be made "in

connection with a federal election." 2 U.S.C. §441b(b)(2). The

2/Mr. Bruinsma and the Wertz Committee assume that Governor Brown's
appearances on the Midday Show were "gifts" of radio time to
the Governor. Acually, it was Governor Brown who was providing
KSDO with a substantial benefit. KSDO, like other commercial
radio stations, tries to broadcast programming that will maximize
its audience. Since the audience appeal of call-in shows like the
Midday Show depends to a large extent upon the interest that the
audience has in the guest, Governor Brown's appearances conferred
a substantial benefit on KSDO.

31Cf. AO 1975-8 (CCH 1 5112].



solicitation of campaign contributions or any communicati.ons aavo-

cating the nomination, election or defeat of any candidate for federal

office. In AO 1977-42 [CCH 5313], the Commission held that

corporate sponsorship of a radio call-in program in which a candidate

for federal office was the host was not a contribution or expenditure.

Similarly, in AO 1981-37 [CC 5623], the Commission permitted a

corporation to sponsor a series of televised public affairs forums

in which an incumbent Congressman, and apparent candidate for re-

• election, was a participant, and in AO 1978-4 [CCH 5293], the

n Commission allowed corporations to sponsor a testimonial dinner for

a Congressman in his congressional district despite the fact that
0 the Congressman was a candidate for re-election.4/

C D. Even If Governor Brown Had Used His Appearances To Advocate
His Election To Some Federal Office, They Still Would Not

NHave Constituted Contributions Or Expenditures By Gannett,
Because They Would Have Come Within The Scope of 2 U.S.C.
§431(9)(B)(i), Which Excludes From The Definition Of Those
Terms The Costs Of News Stories, Commentaries, And
Editorials Carried By A Broadcast Station.

Title 2 U.S.C. §431(9)(B)(i) provides that the cost of any

-'See also AO 1980-22 [CCH 5479] (the Commission held that an
incorporated trade association, and its corporate members, could
sponsor a series of town meetings in which Senators and Congress-
men participated); AO 1979-2 [CCH 5399] (the Commission approved
corporate sponsorship of political conferences in which a
Congressman would appear as a primary participant); AO 1978-15
[CCH 5304]; and AO 1977-54 [CCH 5301].

/9bo



candidate. Although there has been some question about the

applicability of Section 431(9)(B)(i) to the separate definition

of contribution and expenditure in Section 441b(b)(2), the plain

language of Section 431 demonstrates that Congress intended it to

apply across the board. Nothing in the legislative history of

C " Section 431 evinces any other intent. Furthermore, in its decision

in AO 1978-76 [CCH 5370], the Commission appears to have assumed

that Section 431 (f)(4)(a), the predecessor of Section 431(9)(B)(i),

applies to the definition of contribution and expenditure in Section

441b. In that Advisory Opinion, the Commission was asked if broad-

C cast by a television station of a film showing the facilities that

were available to a Congressman's constituents would constitute a

corporate contribution or expenditure. The Commission answered in

the negative on the grounds that such a broadcast fell within the

ambit of Section 431(f)(4)(a).

Moreover, as the Commission's staff has recognized, the

legislative history of Section 441b and its predecessors demonstrates

that when it prohibited corporate contributions, Congress did not

i//



would nevertheless be justified in using Section 431(9)(B)(i) as

a guide to a proper interpretation of Section 441b.

Governor Brown's appearances as a guest on the Midday Show

fall within the ambit of Section 431(9)(B)(i), which excludes the

cost of "news stories" from the definition of contribution and

expenditure. The broadcast of a candidate's press conference would

certainly qualify as a news story, and there is no significant

difference between the broadcast of a press conference during

which Governor Brown would respond to questions from journalists

and the broadcast of a call-in program during which Governor Brown

responds to questions from the radio audience.

Furthermore, we submit that even if KSDO had simply provided

CGovernor Brown with time to make statements in support of a

Ncandidacy for federal office, such a program would still have come

within the scope of Section 431(9)(B)(i). Congress must have

intended the language of Section 431(9)(B)(i) to cover the broadcast

51FEC Agenda Document #79-324, December 6, 1979, at 13.

/



would put them~ in direct conflict with Congress' clear intention,,

as manifested in Section .312(a)(7) of the Communications Act of

1934, as amended, 47 U.S.C. §312(a)(7) (1976), to encourage

broadcasters to make broadcast time available to candidates for

federal offices. Moreover, construing Section 441b to prohibit

absolutely the provision of free time to federal candidates would

bring Section 441 b in direct conflict as well with Section 315 of

the Comications Act of 1934, as amended, 47 U.S.C. §315 (1976).

Section 315 states that if the licensee of a broadcast station permits

a candidate to use the station, it must give equal time to all

PI other candidates for the same office. Section 315 reflects a

0 Congressional determination to allow licensees to give free time

to candidates for the expression of their views, conditioned on

their providing equal time to other candidates. The Congressional
N~

scheme created by Section 315 would be nullified, however, if
cc

Section 441b was interpreted to prohibit radio and television

licensees from giving broadcast time to federal candidates.

Section 441b must be construed, therefore, to permit broadcast.

stations, like KSDO, to provide candidates for federal elective

office with time in which to advocate their candidacy.

/17Z



their complaints should be dismissed.

Respectfully submitted,

By
John J. Du ffy

PIERSON, BALL & DOWD
1200 18th Street, N.W.
Washington, D.C. 20036

January 28, 1982
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Governor of Californ~ia, appearing on a call-in program on another radio

station. During that call-in program, Governor Brown indicated that he

would like to appear on other such programs throughout the state, Be-

lieving that Governor Brown's appearance would appeal to our audience

and would be in the public interest, I contacted the Governor's staff

on behalf of KSDO and extended to the Governor an invitation to appear

on the KSDO Midday Show with Laurence Gross ("Midday Show").

3. The Midday Show is one of a number of talk shows that are

broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.

to noon. The Midday Show has a set format. Laurence Gross, the host,

appears with a guest, and he and the guest receive telephone calls from

listeners. Discussions are sometimes directed towards a single topic

area in which the guest has a particular expertise; but at other times,

C the subject area is not limited, and the guest responds to a wide range

047 of questions from the station's audience. Governor Brown appeared on the

Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;

on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981

from 9:00 a.m. to noon. On each occasion, Governor Brown appeared as a

guest with Laurence Gross, the regular host.

4. Public officials frequently appear on the Midday Show. Some

of the public figures who have appeared recently are listed in the

attached Appendix A.



to question him about state policies.

6. To the best of my knowledge, Governor Brown was not at the

time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during

his appearances on the Midday Show, Governor Brown did not solicit con-

tributions on behalf of any candidate for federal office nor advocate

.the election or defeat of any candidate for federal office.

JOHN MAINELLI
%0

o Subscribed and sworn to before me this - day of

January, 1982.

Notary Public

OFFICIAL SEAL
CM HE, NEN

NOTA2'F 9P.3LC CAOFO2NIA
PRINWiAL OFFICE

SAIN 01.200 COUNTY
MY Cwmimo LlPies August 21, 19M
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William Taylor, Esquire
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Bill:

I enclose a copy of Gannett Co., Inc.'s response to
T the complaints of Theodore A. (Ted) Bruinsma and the Wertz

For Senate Committee. If you have any questions concerning
our response, or need any additional information, don't

-. hesitate to give me a call.

, BALL & DOWD

J. Duffy

JJD: dh
Enclosure

j

,no

C

CV1

/ ~K #



cRs AM 1418 NOR 1419

D Hr. Steel..

We submit OR bb-4 of a CO.. b. te
any of Pacific Md 14

licese of radio brL.d t *tI '0
:atforuia.S its & see to .esplSb t ifte bymodw A.

), nBD a and the Ve. W Bemate CO ttee.

c% We also ask that this letter be nsidered a a t
of our representation of Gnett Co. uc. with rfermee to
MWU 1419. A statement of restto with speot to

1418 has already bee filed.
i. If you have any questiLomi .oeroo twhis utr. dort

hesitate to contact ft.
Sincee ly.

PIEtSON. SLT & Dfl

John J. Duffy

JD: dh
3nelosure

ac: WLIaa Taylor, Esq.

I. -



Gannett Co.. Inc. ("Gannett"), the parent company of Pacific

andSouthern Company, Inc.., which is the licensee of radio

station KSDO, San Diego, California, submits this response to the

complaints filed by Theodore A. (Ted) Bruinsma. and the Wertz For

Senate' Committee ("Wertz Committee"). In their complaints,

Mr. Bruinsma and the Wertz Committee contend that Gannett has

permitted the Honorable Edmund G. Brown, Jr.,. the incumbent

Governor of California, to appear as a guest on the KSDO Midday

Show With Lawrence Gross ("Midday Show") to answer questions

C telephoned to the station by members of -the radio audience and

that by doing so Gannett has made a "contribution" or "expenditure"~
0 in violation of 2 U.S.C. 6441b (1976).

CV Although Governor Brown has appeared several times on the
Midday Show, his appearances do not constitute contributions. or

expenditures by Gannett. First, at the time of his appearances,

Governor Brown was not a candidate for any federal office, and

such candidacy is a precondition to his appearances being considered

contributions or expenditures. Furthermore, if Governor Brown

had been a candidate for federal office when he appeared on the

/
I.-



expenditure if the primary purpose of the appearance is unconnected

with a federal election and if during that appearance the candidate

neither solicits contributions to his campaign nor advocates his

election or the defeat of his opponents. Governor Brown's appearances

on. KSDO were not connected with any campaign for a federal office;

he was offered an opportunity to appear on KSDO because the station's

staff concluded that providing KSDO's audience with an opportunity,

to question the incumbent governor would serve the public interest.

During his appearances on the Midday Show, Governor Brown did not

solicit contributions to nor advocate the election or defeat of any

federal candidate. Finally, assuming that during his appearances on

the Midday Show Governor Brown had advocated his election to a

federal office, his appearances would still not constitute contri-

butions or expenditures because they fall within the scope of 2 U.S.C.

§431(9) (B) (i) (Supp. IV 1981), which excludes from the definition

of expenditure the costs of any news story, commentary, or editorial

distributed over the facilities of a broadcast station. 1!

I/Although 2 U.S.C. §431(9)(B)(i) relates only to expenditures, the
Commission has construed it to be a limitation on the definition
of contribution as well. See 11 CFR §100.7(b)(2) (1981) and
AO 1978-76 [CCH 5370].

1:; 6



*call-in program., he . ontacted the Governor'r staff and extended4

to the Governor an invitation to appear on the Xid The,

Midday Show is broadcast Monday through Friday, 9:00 a.m. to noon,

and it has a standard format: Lawrence Gross, the host, appears

with a guest, and he and the guest receive telephone calls from

listeners. Public officials regularly appear on the Midday $how.

VI (in Exhibit I,. Appendix A.)

WKSDO was anxious to have Governor Brown appear because it

had concluded that the opportunity to question Governor Brown and

hear his responses would be attractive to the station's audience

and would serve the public interest. Governor Brown appeared on the

Midday Show three times: on October 12, 1981 from 10:00 a.m. to

11:30 a.m.;. on October 28, 1981 from 9:00 a.m. to noon; and on

C: December 21, 1981 from 9:00 a.m. to noon. On each occasion,

Governor Brown appeared with the program's host, Mr. Lawrence Gross.

To the best of Mr. Mainelli's and Mr. Gross's recollections, Governor

Brown neither solicited contributions to any candidate for any

federal office nor made any statement in support of or in opposition

to any candidate for any federal office during his appearances. (See

Exhibit I.)



Secti.on 44,lb (1) (2) defines the terms contribution and expediture~

in relevant part as a gift of anything of value to a "candidate,

campaign committee or political organization., Assuming that

Governor Brownts appearances as a guest on the Midday Show were

gifts of radio time to him,,/ these gifts could not be contributions

or expenditures unless Governor Brown was a candidate for some

federal office.1 / Neither Mr. Bruinsma nor the Wertz Committee

t has submitted any evidence to show that Governor Brown was a

candidate for federal office when he appeared on KSDO.

C. Governor Brown's Appearances On The Midday Show Would Not
Have Been Contributions Or Expenditures Even if He Had Been
A Candidate For Federal Office Because They Were Not In
Connection With A Federal Election.

To be a contribution or expenditure a gift must be made "in

connection with a federal election." 2 U.S.C. §44lb(b)(2). The

2/Mr. Bruinsma and the Wertz Committee assume that Governor Brown's
appearances on the Midday Show were "gifts" of radio time to
the Governor. Actually, it was Governor Brown who was providing
KSDO with a substantial benefit. KSDO, like other commercial
radio stations, tries to broadcast prograing that will maximize
its audience. Since the audience appeal of call-in shows like the
Midday Show depends to a large extent upon the interest that the
audience has in the guest, Governor Brown's appearances conferred
a substantial benefit on KSDO.

3/Cf. AO 1975-8 [CCH 5112].

/37



solicitation of campaign~ contribu*tions or 'any coununications advo-M

eating the nomination, election or defeat of any candidate for federal

office. In AO 1977-42 [CCH 1 5313], the Comission held that

corporate sponsorship of a radio call-in program in which a candidate

for federal office was the host was not a contribution or expenditure.

Similarly, in AO 1981-37 (CCH 5623], the Conission permitted a

corporation to sponsor a series of televised public affairs forums

in which an incumbent Congressman, and apparent candidate for re-

election, was a participant, and in AO 1978-4 [CCH 5293], the

Commission allowed corporations to sponsor a testimonial dinner for

a Congressman in his congressional district despite the fact that

the Congressman was a candidate for re-election.A-

D. Even If Governor Brown Had Used His Appearances To Advocate
His Election To Some Federal Office, They Still Would Not
Have Constituted Contributions Or Expenditures By Gannett,
Because They Would Have Come Within The Scope of 2 U.S.C.
§431(9)(B)(i), Which Excludes From The Definition Of Those
Terms The Costs Of News Stories, Commentaries, And
Editorials Carried By A Broadcast Station.

Title 2 U.S.C. §431(9)(B)(i) provides that the cost of any

4-See also AO 1980-22 [CCH 1 5479] (the Commission held that an
incorporated trade association, and its corporate members, could
sponsor a series of town meetings in which Senators and Congress-
men participated); AO 1979-2 [CCH 1 5399] (the Commission approved
corporate sponsorship of political conferences in which a
Congressman would appear as a primary participant); AO 1978-15
[CCH 1 5304]; and AO 1977-54 [CCH 5301].



uszR=.rQo OX OXP*n:L.Ur UflLGs5 tn* raG14.es are owfl*4 or

controlled by a political party, a political committee, or

candidate. Although there has been some question about the

applicability of Section 431(9)(B)(i) to the separate definition

of contribution and expenditure in Section 441b(b)(2), the plain

language of Section 431 demonstrates that Congress intended it to

apply across the board. Nothing in the legislative history of

0 Section 431 evinces any other intent. Furthermore, in its decision

% in AO 1978-76 [CC 5370], the Commission appears to have assumed

that Section 431 (f) (4) (a), the predecessor of Section 431(9) (B)(i),

applies to the definition of contribution and expenditure in Section

441b. In that Advisory Opinion, the Commission was asked if broad-

C cast by a television station of a film showing the facilities that

were available to a Congressman's constituents would constitute a

corporate contribution or expenditure. The Commission answered in

the negative on the grounds that such a broadcast fell within the
cc

ambit of Section 431(f) (4) (a).

Moreover, as the Commission's staff has recognized, the

legislative history of Section 441b and its predecessors demonstrates

that when it prohibited corporate contributions, Congress did not



Section 43()()i does not apply directly to Section 441.be it

would nevertheless be justified in using Section 431(9)(B),U) cca'

a guide to a proper interpretation of Section 441b.

Governor Brown's appearances as a guest on the MiS4Y Sh! v

fall within the ambit of Section 431(9),(B)(i), which excludes the

cost of "news stories" from the definition of contribution and

expenditure. The broadcast of a candidate's press conference would

Tr certainly qualify as a news story, and there is no significant

difference between the broadcast of a press conference during

which Governor Brown would respond to questions from journalists

and the broadcast of a call-in program during which Governor Brown

responds to questions from the radio audience.

Furthermore, we submit that even if KSDO had simply provided

CGovernor Brown with time to make statements in support of a

C- T candidacy for federal office, such a program would still have come

within the scope of Section 431(9)(B)(i). Congress must have

intended the language of Section 431(9)(B)(i) to cover the broadcast

5/FEC Agenda Document #79-324, December 6, 1979, at 13.



as manifested in Section 312(a)(7) of the Coum~mications Act of

1934, as amended, 47 U.S.C. 1312(a)(7) (1976), to encourage

broadcasters to make broadcast time available to candidates for

federal offices. Moreover, construing Section 441b to prohibit

absolutely the provision of free time to federal candidates would

C bring Section 441b in direct conflict as well with Section 315 of

the Comications Act of 1934, as amended, 47 U.S.C. 1315 (1976).

Section 315 statesthat if the licensee of a broadcast station permits

a candidate to use the station, it must give equal time to all

other candidates for the same office. Section 315 reflects a

C Congressional determination to allow licensees to give free time

to candidates for the expression of their views, conditioned on

C their providing equal time to other candidates. The Congressional

scheme created by Section 315 would be nullified, however, if

Section 441b was interpreted to prohibit radio and television

licensees from giving broadcast time to federal candidates.

Section 441b must be construed, therefore, to permit broadcast

stations, like KSDO, to provide candidates for federal elective

office with time in which to advocate their candidacy.

!(/'



Respectfully subitted,

By
John J. Dufty

PIERSON, BALL &-DOWD
1200 18th Street, N.W.
Washington, D.C. 20036

January 28, 1982
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station. During that call-'in program, Governor Brown indicated that he

would like to appear on other such programs throughout the state. Be-

lieving that Governor Brown's appearance would appeal to our audience

and would be in the public interest, I contacted the Governor's staff

on behalf of KSDO and extended to the Governor an invitation to appear

on the KSDO Midday Show with laurence Gross ("Midday Show").

3. The Midday Show is one of a number of talk shows that are

broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.

to noon. The Midday Show has a set format. Laurence Gross, the host,

appears with a guest, and he and the guest receive telephone calls from

listeners. Discussions are sometimes directed towards a single topic

area in which the guest has a particular expertise; but at other times,
C the subject area is not limited, and the guest responds to a wide range

of questions from the station's audience. Governor Brown appeared on the
a,

Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;

on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981

from 9:00 a.m. to noon. On each occasion, Governor Brown appeared as a

guest with Laurence Gross, the regular host.

4. Public officials frequently appear on the Midday Show. Some

of the public figures who have appeared recently are listed in the

attached Appendix A.



to question him about state policies.

6. To the best of my knowledge, Governor Brown was not at the

time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during

his appearances on the Midday Show, Governor Brown did not solicit con-

tributions on behalf of any candidate for federal office nor advocate

the election or defeat of any candidate for federal office,.

iV •

JOHN MAINELLI

Subscribed and sworn to before me this * - day of

C January, 1982.

Notary Public

., -.,., =IFIC-- UAL - - -_ _
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MUR*

Staff Member __ ____

Date _ _ _ _ _ _ _ _ _

Time of Transmittal /' ,,,.2,.

Expiration of 72-hour Comment Period: /i-t

Comments:

approve

object

no comment

initials

conference date/time

/,)co



MUR $ . .

Staff Member' /7 7

Date /_ _ _ _ _ _ _ _ _

Time of Transmittal /- .25- . ......

Expiration of 72-hour Comment Period: ,,ti L

Comments:

0

approve

object _

no comment

initials

conference date/time



MUR

Staff Member

Dbate __________

Time of Transmittal , 5-J. 4 v1?

Expiration of 72-hour Comment Period: ,-/' t! '

Comments:

approve

object

no comment

initials

conference date/time



Source of MUR: Complaints Theodore A. Bruimsma filed and the
Wertx for Senate Campaign filed

Respondent's Names: Edmund G. Brown, Jr. (1418 and 1419)

Brown for U.S. Senate Committee (1419)
American Broadcasting Company (1418 and 1419)

C'! NcClatchy Broadcasting Corp. (1418 And 1419)
Gannett Company (1418)
Columbia Broadcasting Company (1419)

Statement of the Case

The complaints contend that:

1) Jerry Brown is a candidate for federal office, namely,

Cthe United States Senate;

2) he has appeared on various radio talk show programs for

the purpose of promoting his candidacy for this office;

3) he did not pay to appear on these programs and the free

air time given Jerry Brown is the receipt of something

of value;

4) the radio stations that gave this free air time are

corporations. Thus, Mr. Brown received something of

value from corporations; and

5) the free air time was given for the purposes of

influencing a federal election.



statement# prusuant to section 432 Ce) (1)t designating this

committee as his principal campaign committee. MD has sent to

Mr. Brown a letter requesting either a disavowal letter or a

Statement of Candidacy.

Ultimately, Jerry Brown will acknowledge the fact that this

committee is his principal campaign committee. (According to

PAD, he intends to file this weekI with over one million dollars

,I. in the treasury, it is highly unlikely he will disavow the

Committee). When he does acknowledge the committee or if he

fails to disavow the committee within 30 days, (see

C!, section 100.3(a)(3)), he will be subject to Commission action for

his failure to comply with section 432(e)(1). However, the major

issues in these complaints are not direct at a Section 432(e)(1)

cc statement, but the purpose of Mr. Brown's appearances (See

AO 1981-37 and AO 1977-42), i.e., whether Mr. Brown is a

candidate.

The facts involved in AO 1977-41 closely parallel the facts

presented in these MURs. The AO requestor, Ken Hechler, hosted

two talk show programs that ran from August 1977 through

October 1977. Prior to appearing on these shows, Mr. Hechler

filed with the Commission as a candidate for federal office but

did not qualify under West Virginia as a candidate until



Only information needed vill be radio progr

Statement of Track Designation
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Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel '

Re: Response of McClatchy Newspapers

to 14UR-1419

Dear Mr. Taylor:

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy*) by Will Werta,
a candidate for the Democratic nomination for the U.S. Senate
from the State of California. mcClatchy is the licensee of
Radio Stations KFBK, Sacramento, KBEE, Modesto, and KMJ I/,

CFresno, all California. In his complaint, Mr. Wertz alleges
that the appearance of California Governor Edmund G. (Jerry)
Brown, Jr. on radio programs produced by McClatchy constituted
illegal campaign contributions from McClatchy to Brown. In
response, McClatchy hereby submits that Brown's appearances
were not contributions within the meaning of the Federal
Election Campaign Act, 2 U.S.C. S431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.

_/ Mr. Wertz's complaint erroneously refers to this station
as "KMG."



As Governor, Brown heads the executive branch of the ntio's
most populous, and often most politically controversial,, stte
It is reported that Brown intends to run for the U.SSte4in
1982.

Brown's position has required his participatio and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted

IT to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with

Owe its statutory obligation to serve this interesrt,2/ ZMcClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

C BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

1. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. S44lb(a)(1976). However, Section
431(9) (B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,

unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in

2/ See p. 6, infra.



the FEC.s Regulations exclude "any cost incurred in coving''
,..or carrying any news story, commentary, or editoa b

broadcasting station," with the same exception for sttions
owned or controlled by candidates committees or parties,
11 CFR SSOO. 7 (b) (2),# 100. 8(b) (2) (1981)..1/ These ' ro~sios
as interpreted by the FEC and the Courts,, exempt from the Act
programs such as those broadcast by the McClatchy stations.A

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. in
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's

K. constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement.* Id,

-- The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Bothsituations
involved incumbent political figures and concerned matters of
interest to the general public. Both situations involved the
appearance of one political figure only, in a format that

3/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution" is not
material. If a corporate broadcaster's programming
could be considered a contribution, but not an
expenditure, the exemption for expenditures would
be since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities
that are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

4/ Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

/ 7 S"'



would increase the politican's exposure to the coammunityO*
Lastly, it appears that neither Congressman Duncan's filmA
nor Governor Brown's commentary was edited by the s
broadcasting these programs. Faced with these facts# the
Commission in Duncan found that the station's exercise of
its responsibilty 'to serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Digest
Association, Inc. v. Federal Election Commiss-iono 59 F.Supp.
1210, 1214 (S.D.N.Y. 1981), the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

IT]he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives .
[Tjhis dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination

C of political matter.

Thus, where the FEC determines that a press entity is acting as
ca press entity and is not owned or controlled by a candidate,

the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d380, 396 (D.C. Cir. 1981) (citing Reader's Digs Assoitn3-Tges oci81 - ation
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those

5/ In fact, Congressman Duncan's film was produced with his
campaign funds.



couJio De exempt trm FECA scrutiny, aespite its oDviou5 tencency
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thus, the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.
Reader's Digest Association, supra, at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s] broadly within the press entity's legitimate press
function." Reader's Digest Association, sp, at 1214. Through
the appearance of Governor Brown on its station's programs,

7wO McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-

V" hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.6/ The subject radio
programs fall squarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,

nloan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office." 2 U.S.C. S431(8) (A) (i) (1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office.-T
2 U.S.C. §431(9)(A)(i)(1976) (emphasis added). Thus, McClatchy' s

6/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.



The Wertz complaint offers no evidence of improper
intent on the part of McClatchy. Instead, Mr. Wertz merely
concludes that "upon information and belief, such appearances
[were] exclusively designed to promote Jerry Brown's senatorial
campaign.' Coplaint, at 2. A few paragraphs later, Mr. Wertz:
weakens his n, stating only that 'upon information and
belief," the appearances were permitted with "the clear under-
standing" that they promoted Brown's campaign. Id. Neither
of these statements is supported by specific allegations of
fact.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of
the McClatchy-owned stations named in Mr. Wertz's complaint.

V7 Exhibits A, B, and C, attached hereto.7/ These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,8/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.9/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,

7/ Copies of these executed affidavits were originally
submitted with McClatchy's letter response in MUR 1418
(Complaint of Theodore A. Bruinsma), dated January 19,
1982. In a letter dated January 21, 1982, and hand
delivered that day, the executed originals of these
affidavits were submitted to the Commission.

8/ 47 U.S.C. SS307, 309(a) (1976).

9/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d 1, 10 (1974); see also,
e.g., West Coast Media, Inc., 79 FCC2d 610 (1980).



merely from allegations of possible benefit to Brown's camp~aign,,
that McClatchy also proposed to serve another, illegitimate
interest. 10/

The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of rECk
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election." AO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler"). In the H her
opinion, the Commission applied this rule to the hostinjf a7
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast onehour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio

N station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Wertz's attempt to distinguish this Advisory Opinion
m- is unavailing. First, Wertz states that neither Brown nor

his campaign committee has paid for the broadcast time and
that Brown has not received "continuing reimbursement" for
the appearances. Although both these statements are true,
the first does not distinguish this case from Hechler and the
second is immaterial. Mr. Hechler also did not pay to appear
on the programs involved in that opinion. Furthermore, although

CHechler received payment for his hosting of one series of pro-
grams, it is illogical to suggest that providing a newsworthy
public figure with broadcast time can be deemed a campaign

CO contribution when providing both broadcast time and money
is not. Second, Wertz incorrectly attempts to di-tinguish
Hechler by claiming, without evidentiary support, that "no
other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities."
Complaint, at 2. In Hechler, at least one of the two programs
involved was hosted solely Iby the candidate. The Commission's
Opinion does not indicate that the appearance of other officials
on one of the programs was in any way determinative of their
decision, nor does it indicate whether these other officials

10/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.



In addition, the Hechier opinion has been strong ly
reaffimed in a more recent Advisory Opinion of the Commission.
AO 1981-37 (Answer to Representative Richard A. Gephardt').
Representative Gephardt proposed to host a public affairs
program that would be broadcast at a corporation's expense.
The Commission, citing Hechler, declared that no prohibited
corporate contribution results when the major purpose of an
activity is not to influence a Federal election. Significantly,
the Opinion added that "(ajlthough it is possible that

V [Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be
the nomination or election of [Gephardt] or any other candidate
to Federal office." This holding forcefully defeats any con-

O tention that a possible enhancement of Brown's name recognition
or popularity requires a finding that unlawful campaign con-
tributions were made.

0D Lastly, the FEC's application of the "purpose" standard

has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the
District Court upheld the FEC's refusal to find that a newspaper
advertisement constituted a corporate campaign contribution.
The court stated that "[w]hile the contours of the 'purpose test'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . .. . There seems to
be no basis . . . to hold the purpose test inherently arbitrary."
On the facts in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Wertz's complaint offers no evidence that McClatchy had such
an intent, and the attached affidavits of the station managers
establish that no such intent existed. Thus, the decision to



permit radio appearances by Governor Brown does not conit,*
a. prohibited campaign contribution.

CONCLUS ION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1419.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

B fD

By_____________
David D. Wild

Its Attorneys



EXHIBIT A



station KFaE, Sacramento, California. in this post$ont I have

ultimate responsibility for the station's day-to-day

programming decisions.

In September 1981, I learned that Governor Brown would

be willing to host a call-in radio program on KFBK. During the

program the Governor would answer questions phoned in by the

station's listeners. Because of the Mediterranean fruit fly

controversy concerning the Governor's handling of that problem,

and other newsworthy public issues, such as oil exploration off

the California coast and nuclear power, it was readily apparent

that this format would result in a uniquely informative and

valuable public affairs program. As a result, it was decided

Cthat Governor Brown should appear on this program. In no

manner was the station's decision motivated by a desire or

intent to influence Governor Brown's possible candidacy for the

cc U. S. Senate.

Rich

Subscribed and sworn to before
me this 18th day of January, 1982.

N o t a r~~ P-.ic 3

for th County of Sacramento, State -
of California.
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I, ROBERT E. NEUTZLING, am Station Manager of Radio Station KBE I,
Modesto, California.

In this position, I have ultimate responsibility for the station's
day-to-day programming decisions.

In, September 1981, I learned that Governor Brown would be willing
to host a call-in Radio Program on KBEE. During the program the GOvenor
would answer questions phoned in by the station's listeners. Because of
the Mediterranean fruit fly controversy concerning the Governor's handling
of that problem, and other news worthy public issues, such as oil exploration
off the California coast, and nuclear power, it was readily apparent that
this format would result in a uniquely informative and valuable Public
Affiairs Program. As a result, it was decided that Govenor Brown should
appear on this program. In no manner was the station's decision motivated
by a desire or intent to influence Governor Brown's possible candidacy
for the U.S. Senate.

ROBERT E. NEUTZA

Subscribed and sworn to before me
this 18th day of January, 1982

cc.

Notary Public in and for the
County of Stanislaus, State of California

LEVAUN M. STRATASi" -,, . NOTARY PUICLIC j

Stanislaus Ccunty, Calfornia
My Comm. Exp. May 7. 1982
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programmning decisions.

In September 1981, 1 learned that Governor Brown

would be willing to host a call-in radio program on KM4J.

During the program the Governor would answer questions

phoned in by the station's listeners. Because of the

O~b Mediterranean fruit fly controversy concerning the Governor's

handling of that problem, and other newsworthy public issues,

such as oil exploration off the California coast and nuclear

power, it was readily apparent that this format would result

in a uniquely informative and valuable public affairs program.

0, As a result, it was decided that Governor Brown should appear

on this program. In no manner was the station's decision

motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

James R. Wilson

Subscribed and sworn to before me the 18th day of January, 1982.

Notary Public for th county of Fresno, State of California.



Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

I. Re: Response of McClatchy Newspapers
to MUR-1419

Gom Dear Mr. Taylor:

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy") by Will Wertz,
a candidate for the Democratic nomination for the U.S. Senate
from the State of California. McClatchy is the licensee of
Radio Stations KFBK, Sacramento, KBEE, Modesto, and KMJ I/,

40 Fresno, all California. In his complaint, Mr. Wertz alleges
that the appearance of California Governor Edmund G. (Jerry)
Brown, Jr. on radio programs produced by McClatchy constituted

O illegal campaign contributions from McClatchy to Brown. In
response, McClatchy hereby submits that Brown's appearances
were not contributions within the meaning of the Federal
Election Campaign Act, 2 U.S.C. S431 et seg.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.

1/ Mr. Wertz's complaint erroneously refers to this station
as "KMG."



As Governor, Brown heads the executive branch of the nains
most populous, and often most politically controversial, state,
It is reported that Brown intends to run for the US. $#Senin
1982.

Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
*m his position as one of California's most newsworthy citizens,

and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,2/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more

C than one year before the next general election and more than
seven months before the Democratic primary.

CBROWN'S APPEARANCES WERE NOT CONTRIBUTIONS

V OR EXPENDITURES AS DEFINED BY THE FECA

1. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. S44lb(a)(1976). However, Section
431(9) (B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,

.. unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in

2/ See p. 6, infra.



the FEC's Regulations exclude "any cost inc..rredinc
or carrying any news story, commentary# or edito... bi n
broadcasting station," with the same exception for stations
owned or controlled by candidates, committees or paries
11 CFR ssl00.7(b)(2), 100.8(b)(2) (1981)./ These3p/ions,
as interpreted by the FEC and the Courts, exempt fro the Act
programs such as those broadcast by the McClatchy stations.j/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978, In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station withoul
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement," Id.

The situation found to be lawful in the Duncan opinion
*is similar to that presented in this case. Both situations

involved incumbent political figures and concerned matters of
Cinterest to the general public. Both situations involved the

appearance of one political figure only, in a format that

43/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution" is not

0 material. If a corporate broadcaster's programming
could be considered a contribution, but not an
expenditure, the exemption for expenditures would
be since 5441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities
that are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

4/ Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.



broadcasting these programs. Faced with these facts, t e
Commission in Duncan found that the station's exercise of
its responsibility to serve the public interest was clusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Dit
Association, Inc. v. Federal Election Commisions, FSUPP.
1210, 1214 (S.D.N.Y. 1981), the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

[T]he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . . . .
[Tihis dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal

0action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
c a press entity and is not owned or controlled by a candidate,

the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those

5/ In fact, Congressman Duncan's film was produced with his
campaign funds.
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could be exempt from FECA scrutiny, despite its obvious te i de! cy
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thus, the-news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.
Reader's Digest Association, supra, at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall(s] broadly within the press entity's legitimate press

0function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its tatl-on's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.6/ The subject radio
programs fall squarely within the Act's news story exemption.

tvi

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

oD McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-

Vnition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,

Cloan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office." 2 U.S.C. §431(8) (A) (i) (1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office- -

2 U.S.C. §431(9) (A) (i) (1976) (emphasis added). Thus, McClatchy's

6/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.



The Wertz complaint offers no evidence of improper
intent on the part of McClatchy. Instead, Mr. Wertz merely
concludes that "upon information and belief, such appearances
[were) exclusively designed to promote Jerry Brown's senatorial
campaign." Complaint, at 2. A few paragraphs later, Mr. Wertz
weakens his position, stating only that "upon information and
belief," the appearances were permitted with "the clear under-
standing" that they promoted Brown's campaign. Id. Neither
of these statements is supported by specific allegations ofV*, fact.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of
the McClatchy-owned stations named in Mr. Wertz's complaint.
Exhibits A, B, and C, attached hereto.7/ These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required

C! by the Communications Act of 1934 to serve the public interest,8/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.9/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose

Nof serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,

7/ Copies of these executed affidavits were originally
submitted with McClatchy's letter response in MUR 1418
(Complaint of Theodore A. Bruinsma), dated January 19,
1982. In a letter dated January 21, 1982, and hand
delivered that day, the executed originals of these
affidavits were submitted to the Commission.

8/ 47 U.S.C. S5307, 309(a) (1976).

9/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d 1, 10 (1974); see also,
e.gj., West Coast Media, Inc., 79 FCC2d 610 (1980).

/



merely from allegations of possible benefit to Brown's camp itgn,
that McClatchy also proposed to serve another, illegitimate'
interest. 10/

The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of P CAi
occurs in cases such as this "where the major purpose of ativ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election." AO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler"). In the H e"he
opinion, the Commission applied this rule to the hosting 0a4
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his

cc appearances. On these facts, the Commission found that the radio
0 station producing the program had not made a "contribution" or

"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Wertz's attempt to distinguish this Advisory Opinion
- is unavailing. First, Wertz states that neither Brown nor

his campaign committee has paid for the broadcast time and
that Brown has not received "continuing reimbursement" for
the appearances. Although both these statements are true,
the first does not distinguish this case from Hechler and the
second is immaterial. Mr. Hechler also did not pay to appear
on the programs involved in that opinion. Furthermore, although

OD Hechler received payment for his hosting of one series of pro-
grams, it is illogical to suggest that providing a newsworthy
public figure with broadcast time can be deemed a campaign

ccontribution when providing both broadcast time and money
is not. Second, Wertz incorrectly attempts to dl-inguish
Hechler by claiming, without evidentiary support, that "no
other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities."
Complaint, at 2. In Hechler, at least one of the two programs
involved was hosted solely by the candidate. The Commission's
Opinion does not indicate that the appearance of other officials
on one of the programs was in any way determinative of their
decision, nor does it indicate whether these other officials

10/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.



Governor Brown, in contrast to the appearance of most other
candidates, would be highly newsworthy without regard to the
upcoming Senatorial election.

In addition, the Hechler opinion has been strongly
reaffimed in a more recent Advisory Opinion of the Commission.
AO 1981-37 (Answer to Representative Richard A. Gephardt).
Representative Gephardt proposed to host a public affairs
program that would be broadcast at a corporation's expense.
The Commission, citing Hechler, declared that no prohibited
corporate contribution results when the major purpose of an
activity is not to influence a Federal election. Significantly,
the Opinion added that "[a]lthough it is possible that
[Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be
the nomination or election of [Gephardt] or any other candidate
to Federal office." This holding forcefully defeats any con-

0 tention that a possible enhancement of Brown's name recognition
or popularity requires a finding that unlawful campaign con-
tributions were made.

0 Lastly, the FEC's application of the "purpose" standard

04 has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the

c District Court upheld the FEC's refusal to find that a newspaper
advertisement constituted a corporate campaign contribution.
The court stated that "[w]hile the contours of the 'purpose test'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . .. . There seems to
be no basis . . . to hold the purpose test inherently arbitrary."
On the facts in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Wertz's complaint offers no evidence that McClatchy had such
an intent, and the attached affidavits of the station managers
establish that no such intent existed. Thus, the decision to



permit radio appearances by Governor Brown does not co itU
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1419.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

By -- t c ,
-- d G. BnM r.

David D. Wild

CIts Attorneys
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ultimate responsibility for the station's day-to-day

programming decisions.

In September 1981, I learned that Governor Brown would

be willing to host a call-in radio program on KFBK. During the

program the Governor would, answer questions phoned in by the

station's listeners. Because of the Mediterranean fruit fly
C

controversy concerning the Governor's handling of that problem,

and other newsworthy public issues, such as oil exploration off

the California coast and nuclear power, it was readily apparent

MOW that this format would result in a uniquely informative and

valuable public affairs program. As a result, it was decided

that Governor Brown should appear on this program. In no

manner was the station's decision motivated by a desire or

intent to influence Governor Brown's possible candidacy for the

U. S. Senate.

Richard I- pr

Subscribed and sworn to before
me this 18th day of January, 1982.

- -1A

A , %€. j.C.. ,L I. .

N Noary Pdblic -
for th County of Sacramento, State -

of California.
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I. ROBERT E. NEUTZLING, am Station Manalger of Radio Station KBE!,
Modesto, California.

In this position, I have ultimate responsibility for the station's
day-to-day programming decisions.

In, September 1981, I learned that Governor Brown would be willing
to host a call-in Radio Program on KBEE. During the program the Govenor
would answer questions phoned in by the station's listeners. Because of
the Mediterranean fruit fly controversy concerning the Governor's handling
of that problem, and other news worthy public issues, such as oil exploration
off the California coast, and nuclear power, it was readily apparent that
this format would result in a uniquely informative and valuable Public
Affiairs Prograza. As a result, it was decided that Govenor Brown should
appear on this program. In no manner was the station's decision motivated
by a desire or intent to influence Governor Brown's possible candidacy
for the U.S. Senate.

ROBERT E. NEufTZ

OSubscribed and sworn to before me
this 18th day of January, 1982

Notary ?ublic in and for the
County of Stanislaus, State of California

LEVAU.4 A. STPATAS I
I .it NOTARY PUC

" Stanisslaus Ccunty, Caltornia
My Comm. Exp. May 1. 1982

C.,
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ultimate responsibility for the station's day-to-mday

programmuing decisions.

In September 1981,, I learned that Governor Brown

would be willing to host a call-in radio program on KM7.

During the program the Governor would answer questions

phoned in by the station's listeners. Because of the

Mediterranean fruit fly controversy concerning the Governor's

handling of that problem, and other newsworthy public issues,

such as oil exploration off the California coast and nuclear

. power, it was readily apparent that this format would result

in a uniquely informative and valuable public affairs program.

VAs a result, it was decided that Governor Brown should appear

on this program. In no manner was the station's decision

motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

James R. Wilson

Subscribed and sworn to before me the 18th day of January, 1982.

Notary Public for tht county of Fresno, State of California.

][ B~qNOTARY PUBLIC-CAUIFORNIA
|P -ml PINCI ;;PAL OFFC IN
| FRESNO COUNTYr

W"GI NUeaMM Ib"m OI.. 3 1964



January 22, 1982

Federal Election Commission
1325 K Street, N.W. a 41

Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to rR-1419

Dear Mr. Taylor:

This letter is in response to a complaint filed against
0 McClatchy Newspapers (hereafter "McClatchy") by Will Wertz,

a candidate for the Democratic nomination for the U.S. Senate
Vfrom the State of California. McClatchy is the licensee of

Radio Stations KFBK, Sacramento,, KBEE, Modesto, and KMJ i/,
C Fresno, all California. In his complaint, Mr. Wertz alleges

that the appearance of California Governor Edmund G. (Jerry)
N Brown, Jr. on radio programs produced by McClatchy constituted

illegal campaign contributions from McClatchy to Brown. In
response, McClatchy hereby submits that Brown's appearances
were not contributions within the meaning of the Federal
Election Campaign Act, 2 U.S.C. S431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.

1/ Mr. Wertz's complaint erroneously refers to this station
as "KMG."



As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, sta*,,
It is reported that Brown intends to run for the U.S. S$*nate in
1982.

Brown's position has required his participation and
leadership in numerous politically sensitive decisions thathave
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial

I') interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,2/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

1. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. S44lb(a)(1976). However, Section
431(9) (B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
; a . unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in

2/ See p. 6, infra.
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the FEC's Regulations exclude "any cost incurred incveI
or carrying any news story, commentary, or editoril by any
broadcasting station," with the same exception for staions'
owned or controlled by candidates, committees or prties.
11 CFR SSOO.7(b)(2), l00.8(b)(2) (l981)..3/ These provision,,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy stations.4/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement.* Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters of

o interest to the general public. Both situations involved the
appearance of one political figure only, in a format that

CI 3/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution" is not
material. If a corporate broadcaster's programming
could be considered a contribution, but not an
expenditure, the exemption for expenditures would
be since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities
that are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

4/ Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.



would increase the politican's exposure to the comumity4/
Lastly, it appears that neither Congressman Duncan's Mm
nor Governor Brown's commentary was edited by the statios
broadcasting these programs. Faced with these factsi the
Commission in Duncan found that the station's exercise Of
its responsibilityto serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Di.est
Association, Inc. v. Federal Election Commisior. 5709 F.Supp.
1210, 1214 (S.D.N.Y. 1981),, the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

[Tihe express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . .
[T]his dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those

5/ In fact, Congressman Duncan's film was produced with his
campaign funds.
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functions that relate to the dissemination ofi $nformttof
example, the activity at issue in RedrsDaatA' Jtowas the distribution to television ations o a v
concerning Senator Edward Kennedy' s autombile accdent on
Chappaquiddick Island. The court found that this distribution
could be exempt from FECA scrutiny, despite its obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thus, the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.
Reader's Digest Association, supra, at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s] broadly within the press entity's legitimate press
function." Reader's Digest Association, s , at 1214. Through
the appearance of Governor Brown on its sta on's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.6/ The subject radio
programs fall squarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

C McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-

CV nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office." 2 U.S.C. S431(8) (A) (i) (1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office.'
2 U.S.C. §431(9) (A) (i) (1976) (emphasis added). Thus, McClatchy's

6/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.



.The Wertz complaint offers no evidence of improper
intent on the part of McClatchy. Instead, Mr. Wertz merely
concludes that "upon information and belief, such appearances
[were) exclusively designed to promote Jerry Brown's senatorial
campaign." Complaint, at 2. A few paragraphs later, Mr. Wertz
weakens his position, stating only that "upon information and
belief," the appearances were permitted with "the clear under-
standing" that they promoted Brown's campaign. Id. Neither
of these statements is supported by specific allegations of

Cfact.

In contrast to these unsupported allegations, McClatchy
Isubmits the affidavits of the station managers of each of

the McClatchy-owned stations named in Mr. Wertz's complaint.
Exhibits A, B, and C, attached hereto.7/ These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required

tby the Communications Act of 1934 to serve the public interest,8/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.9/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,

7/ Copies of these executed affidavits were originally
submitted with McClatchy's letter response in MUR 1418
(Complaint of Theodore A. Bruinsma), dated January 19,
1982. In a letter dated January 21, 1982, and hand
delivered that day, the executed originals of these
affidavits were submitted to the Commission.

8/ 47 U.S.C. S§307, 309(a) (1976).

9/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d 1, 10 (1974); see also,
e.2., West Coast Media, Inc., 79 FCC2d 610 (1980).



m erely from allegations of possible benefit to Brown's campt'qn,
that McClatchy also proposed to serve another, illegitimate
interest. 10/

The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of FUCA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election." AO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler"). In the Hechir
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one

4hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio

C station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Wertz's attempt to distinguish this Advisory Opinion
-- is unavailing. First, Wertz states that neither Brown nor

his campaign committee has paid for the broadcast time and
that Brown has not received "continuing reimbursement" for

7the appearances. Although both these statements are true,
the first does not distinguish this case from Hechler and the
second is immaterial. Mr. Hechler also did not pay to appear
on the programs involved in that opinion. Furthermore, although

CD Hechler received payment for his hosting of one series of pro-
C(t; grams, it is illogical to suggest that providing a newsworthy

public figure with broadcast time can be deemed a campaign
dcontribution when providing both broadcast time and money

is not. Second, Wertz incorrectly attempts to dT'iinguish
Hechler by claiming, without evidentiary support, that "no
other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities."
Complaint, at 2. In Hechler, at least one of the two programs
involved was hosted solely by the candidate. The Commission's
Opinion does not indicate that the appearance of other officials
on one of the programs was in any way determinative of their
decision, nor does it indicate whether these other officials

10/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.



Brown is the state's Governor. Obviously, the appearance of
Governor Brown, in contrast to the appearance of most other
candidates, would be highly newsworthy without regard to the
upcoming Senatorial election.

In addition, the Hechler opinion has been strongly
reaffimed in a more recent Advisory Opinion of the Commission.
AO 1981-37 (Answer to Representative Richard A. Gephardt).
Representative Gephardt proposed to host a public affairs
program that would be broadcast at a corporation's expense.

oThe Commission, citing Hechler, declared that no prohibited
corporate contribution results when the major purpose of an

Vactivity is not to influence a Federal election. Significantly,
the Opinion added that "[a]lthough it is possible that
[Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be
the nomination or election of [Gephardt] or any other candidate
to Federal office." This holding forcefully defeats any con-

Ctention that a possible enhancement of Brown's name recognition
or popularity requires a finding that unlawful campaign con-
tributions were made.

C Lastly, the FEC's application of the "purpose" standard

Nhas been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the
District Court upheld the FEC's refusal to find that a newspaper
advertisement constituted a corporate campaign contribution.
The court stated that "[wihile the contours of the 'purpose test'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . 0 a . There seems to
be no basis . . . to hold the purpose test inherently arbitrary."
On the facts in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Wertz's complaint offers no evidence that McClatchy had such
an intent, and the attached affidavits of the station managers
establish that no such intent existed. Thus, the decision to



permit radio appearances by Governor Brown does not ontit .
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1419.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

doo By\ ymond G. Bender J1r.

By______________
David D. Wild

Its Attorneys
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ultimate responsibility for the station's day-to-day

programming decisions.

In September 1981, I learned that Governor Brown ld

be willing to host a call-in radio program on KFBK. During the

program the Governor would answer questions, phoned in by the

station's listeners. Because of the Mediterranean fruit fly

controversy concerning the Governor's handling of that problem,

and other newsworthy public issues, such as oil exploration off

the California coast and nuclear power, it was readily apparent

that this format would result in a uniquely informative and

valuable public affairs program. As a result, it was decided

that Governor Brown should appear on this program. In no

manner was the station's decision motivated by a desire or

intent to influence Governor Brown's possible candidacy for the

cc U. S. Senate.

Richard .'~pr

Subscribed and sworn to before
me this 18th day of January, 1982.

~I A

j- N oary Publlic ",,, ..
for th County of Sacramento, State .. -
of California.
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I, ROBERT E. NEUTZLING, am Station Manager of Radio Station KE,
Modesto, California.

In this position, I have ultimate responsibility for the station's
day-to-day programming decisions.

In, September 1981, 1 learned that Governor Brown would be wflling
to host a call-in Radio Program on KBEE. During the program the Covenor
would answer questions phoned in by the station's listeners. Because of
the Mediterranean fruit fly controversy concerning the Governor's handling
of that problem, and other news worthy public issues, such as oil exploration
off the California coast, and nuclear power, it was readily apparent that
this format would result in a uniquely informative and valuable Public

0 Affiairs Program. As a result, it was decided that Govenor Brown should
appear on this program. In no manner was the station's decision motivated
by a desire or intent to influence Governor Brown's possible candidacy
for the U.S. Senate.

ROBERT E. NEU'TZTNG

C Subscribed and sworn to before me
this 18th day of January, 1982

Notary Public in and for the
County of Stanislaus, State of California

LEVAUN 1. STRATAS
1 h- Z _A NOTARY PUBLIC

Stanislaus Cauriy, Cahmorni

MyCmm xV ay7192
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ultimate responsibility for the station's day-to-day

programming decisions.,

In September 1981, I learned that Governor Brown

would be willing to host a call-in radio program on Ktj.

During the program the Governor would answer questions

phoned in by the station's listeners. Because of the

0' Mediterranean fruit fly controversy concerning the Governor's

handling of that problem, and other newsworthy public issues,

such as oil exploration off the California coast and nuclear

power, it was readily apparent that this format would result

in a uniquely informative and valuable public affairs program.

0As a result, it was decided that Governor Brown should appear

on this program. In no manner was the station's decision
motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

el' L
James R. Wilson

Subscribed and sworn to before me the 18th day of January, 1982.

Notary Public for county of Fresno, State of California.

NOTARY PBLIUCCAUFORNIA
II PRINCIPAL OFFICE IN
IFRESNO COUNTY



Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
'to UR-1419

Dear Mr. Taylor:

This letter is in response to a complaint filed against
o McClatchy Newspapers (hereafter "McClatchy") by Will Wertz,

a candidate for the Democratic nomination for the U.S. Senate
Tfrom the State of California. McClatchy is the licensee of

Radio Stations KFBK, Sacramento, KBEE, Modesto, and KMJ I/,
O Fresno, all California. In his complaint, Mr. Wertz alleges

that the appearance of California Governor Edmund G. (Jerry)
Brown, Jr. on radio programs produced by McClatchy constituted
illegal campaign contributions from McClatchy to Brown. In
response, McClatchy hereby submits that Brown's appearances
were not contributions within the meaning of the Federal
Election Campaign Act, 2 U.S.C. S431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.

1/ Mr. Wertz's complaint erroneously refers to this station
as "KMG."



As Governor, Brown heads the executive branch of the , nationls
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Sena~te in
1982.

Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial

Vinterest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,2/ MtcClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more

Vthan one year before the next general election and more than
seven months before the Democratic primary.

CD BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS

(%Y OR EXPENDITURES AS DEFINED BY THE FECA
do

1. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. S44lb(a)(1976). However, Section
431(9) (B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
• . . unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in

2/ See p. 6, infra.



the FEC's Regulations exclude "any cost incurred in coeig
or carrying any news story, commentary, or editorial by any'
broadcasting station," with the same exception for sttions
owned or controlled by candidates, committees or partie".
11 CFR SSlO.7Cb)(2), 100.8(b)(2) (1981e).e/ These peoviensp,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy stations.4/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. in
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by A Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without

- constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters of

Cinterest to the general public. Both situations involved the
appearance of one political figure only, in a format that

3/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution" is not

0 material. If a corporate broadcaster's programming
could be considered a contribution, but not an
expenditure, the exemption for expenditures would
be since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities
that are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

4/ Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.



would increase the politicab's exposure to the omunity.4f
Lastly, it appears that neither Congressman Duncan's film
nor Governor Brown's commentary was edited by the stations
broadcasting these programs. Faced with these facts, the
Commission in Duncan found that the station's exercise Of,
its responsibilityEto serve the public interest was concltasiveof the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Di .et
Association, Inc. v. Federal Election Commission, F.Supp.
1210, 1214 (S.D.N.Y. 1981), the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

- [T ]he express statutory exemption in favor of
dissemination of information or opinion by the

Vpress seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . . . .
[Tihis dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal

Caction is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination

C of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those

5/ In fact, Congressman Duncan's film was produced with his
campaign funds.

-C, ~
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to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thus, the newsstory
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.
Reader's Digest Association, supra, at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s] broadly within the press entity's legitimate press

- function." Reader's Digest Association, Supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have

-- Governor Brown appear on its radio programs.6/ The subject radio
programs fall squarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

C McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office." 2 U.S.C. S431(8) (A) (i) (1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office" -

2 U.S.C. §431(9)(A)(i)(1976) (emphasis added). Thus, McClatchy's

6/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.



The Wertz complaint offers no evidence of improper
intent on the part of McClatchy. Instead, Mr. Wertz merely
concludes that "upon information and belief, such appearances
[were] exclusively designed to promote Jerry Brown's senatorial
campaign." Cor laint, at 2. A few paragraphs later, Mr. Wertz
weakens hispoion, stating only that "upon information and
belief," the appearances were permitted with "the clear under-
standing" that they promoted Brown's campaign. Id. Neither
of these statements is supported by specific allegations of
fact.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of
the McClatchy-owned stations named in Mr. Wertz's complaint.
Exhibits A, B, and C, attached hereto.7/ These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required

C by the Communications Act of 1934 to serve the public interest,8/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.9/ The affidavits

cfurther establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose

C%.; of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,

7/ Copies of these executed affidavits were originally
submitted with McClatchy's letter response in MUR 1418
(Complaint of Theodore A. Bruinsma), dated January 19,
1982. In a letter dated January 21, 1982, and hand
delivered that day, the executed originals of these
affidavits were submitted to the Commission.

8/ 47 U.S.C. SS307, 309(a) (1976).

9/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d 1, 10 (1974); see also,
e.gj., West Coast Media, Inc., 79 FCC2d 610 (1980).

0.



merely from allegations of possible benefit to Brown's campagn?,
that .McClatchy also proposed to serve another, illegitimate
interest. 10/

The Advisory Opinions of the Federal Election Commission
'have consistently endorsed the view that no violation of FECA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election." AO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler). in the Hechle
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one

4hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radiomo station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Wertz's attempt to distinguish this Advisory Opinion
- is unavailing. First, Wertz states that neither Brown nor

his campaign committee has paid for the broadcast time and
that Brown has not received "continuing reimbursement" for
the appearances. Although both these statements are true,
the first does not distinguish this case from Hechler and the

1Z, second is immaterial. Mr. Hechler also did not pay to appear
on the programs involved in that opinion. Furthermore, although

C Hechler received payment for his hosting of one series of pro-
grams, it is illogical to suggest that providing a newsworthy
public figure with broadcast time can be deemed a campaign

co contribution when providing both broadcast time and money
is not. Second, Wertz incorrectly attempts to drstinguish
Hechler by claiming, without evidentiary support, that "no
other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities."
Complaint, at 2. In Hechler, at least one of the two programs
involved was hosted solely by the candidate. The Commission's
Opinion does not indicate that the appearance of other officials
on one of the programs was in any way determinative of their
decision, nor does it indicate whether these other officials

10/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.



Brown is the state's Governor. Obviously, the appearance of
Governor Brown, in contrast to the appearance of most other
candidates, would be highly newsworthy without regard to the
upcoming Senatorial election.

In addition, the !eheropinion has been strongly
reaffimed in a more recent Advisory Opinion of the Commission.
AO 1981-37 (Answer to Representative Richard A. Gephardt),
Representative Gephardt proposed to host a public affairs
program that would be broadcast at a corporation's expense.

.- The Commission, citing Hechler, declared that no prohibited
corporate contribution results when the major purpose of an

Vactivity is not to influence a Federal election. Significantly,
the Opinion added that "[a]lthough it is possible that
[Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be
the nomination or election of [Gephardt) or any other candidate
to Federal office." This holding forcefully defeats any con-

0 tention that a possible enhancement of Brown's name recognition
or popularity requires a finding that unlawful campaign con-
tributions were made.

Lastly, the FEC's application of the "purpose" standard
4has been upheld by the Federal courts. In Epstein v. Federal

Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the
0District Court upheld the FEC's refusal to find that a newspaper

advertisement constituted a corporate campaign contribution.
The court stated that "[w]hile the contours of the 'purpose test'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . .. . There seems to
be no basis . . . to hold the purpose test inherently arbitrary."
On the facts in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Wertz's complaint offers no evidence that McClatchy had such
an intent, and the attached affidavits of the station managers
establish that no such intent existed. Thus, the decision to



permit radio appearances by Governor Brown does not constitu
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1419.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

By_-- a\ymond G. Bend( r

David D. Wild

C Its Attorneys
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Station MX'R, Sacramento, California. In this position* Ihave

ultimate responsibility for the station's day-to-day

programming decisions.

In September 1981, I learned that Governor Brown would

be willing to host a call-in radio program on KFBK. During the

program the Governor would answer questions phoned in by the

station's listeners. Because of the Mediterranean fruit fly

controversy concerning the Governor's handling of that problem,

and other newsworthy public issues, such as oil exploration off

V the California coast and nuclear power, it was readily apparent

that this format would result in a uniquely informative and

valuable public affairs program. As a result, it was decided

0that Governor Brown should appear on this program. In no

manner was the station's decision motivated by a desire or

intent to influence Governor Brown's possible candidacy for the

U. S. Senate.

Richrdr.11kpa-

Subscribed and sworn to before
me this 18th day of January, 1982.

Ntary Public,

for th County of Sacramento, State :-L--*. .
of California.



EXHIBIT B

0

Gom

(U';l



1, ROBERT E. NEUTZLING, am Station Manager of Radio Station Kit
Mfodesto , California.

In this position, I have ultimate responsibility for the station's
day-to-day programming decisions.

In, September 1981, I learned that Governor Browm would be willing
to host a call-in Radio Program on KBEE. During the program the Govenor
would answer questions phoned in by the station's listeners. Because of
the Mediterranean fruit fly controversy concerning the Governor's handling
of that problem, and other news worthy public issues, such as oil exploration

, off the California coast, and nuclear power, it was readily apparent that
this format would result in a uniquely informative and valuable Public

NAffiairs Progran. As a result, it was decided that Covenor Brown should
appear on this program. In no manner was the station's decision motivated
by a desire or intent to influence Governor Brown's possible candidacy
for the U.S. Senate.

ROBERT E. NEUTZ

o Subscribed and sworn to before me
this 18th day of January, 1982

Notarv Public in and for the
County of Stanislaus, State of California

LEVAUNI N. STRATAS
NOTARY PUBLIC

My Comm. Exp. May 7. 1982

Stn .s ony Clfri
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Station 2CMJ, Fresno, California. in this position ,Z have,

ultimate responsibili~ty for the station's day-to-day

programming decisions.

In September 1981, I learned that Governor Brown

would be willing to host a call-in radio program on KMJ.

During the program the Governor would answer questions

phoned in by the station's listeners. Because of the

Mediterranean fruit fly controversy concerning the Governor's
handling of that problem, and other newsworthy public issues,

such as oil exploration off the California coast and nuclear

no power, it was readily apparent that this format would result

:in a uniquely informative and valuable public affairs program.

CAs a result, it was decided that Governor Brown should appear

on this program. In no manner was the station's decision

motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

James R. Wilson

Subscribed and sworn to before me the 18th day of January, 1982.

Notary Public county of Fresno, State of California.

w -~

NOTARY PuBuCCALIFORNIA
PRINCIPAL OFFICE IN

FRESNO COUNTY
Wv CuMiMn -D 3 134
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Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. -20463

Re: MUR-1418 and
MUR-1419

Dear Sir:

This letter is written on behalf of American
Broadcasting Companies, Inc. to respectfully request
an extension of time in which to respond to the Com-
mission's letters of inquiry with respect to the above-

Oreferenced complaint proceedings.

The Commission's letter regarding the complaint
in MUR-1418 was received in New York on January 4. 1982;
and the Commission's letter regarding the related corn-

cV plaint in M4UR-1419 was received in New York on January 7,

an 1982. Both complaint letters were first received in
Washington, D.C. by undersigned counsel on January 7,
1982 (after, apparently, having been addressed and first
sent to counsel for the Democratic National Committee on
New Hampshire Street in Washington). Based thereon, a
single response to both complaints would be due on or
about January 22, 1982 (utilizing the latter of the two
applicable starting dates).

Because the subject complaints raise a number
of matters which should be thoroughly examined before a
response is formulated, a brief extension of time is
needed. This is particularly so in light of the need to
collect essential data and coordinate the response among



Accordingly, ABC respectfully requests t]
the time for submitting any material responsive to
two complaints be extended by one week -- i.e., fr
January 22, 1982 to and including January 29, 1982

Ve.ry, truly yours,

V1. cc: William E. Taylor, Esq.
Burton R. Cohn, Esq.Mr. Martin Simon

C

CV



Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR-1418 and
MUR-1419

Dear Sir:

This letter is written on behalf of American
Broadcasting.Companies, Inc. to respectfully request
an extension of time in which to respond to the Com-
mission's letters of inquiry with respect to the above-

Creferenced complaint proceedings.

The Commission's letter regarding the complaint
C in MUR-1418 was received in New York on January 4, 1982;

and the Commission's letter regarding the related com-
qplaint in MUR-1419 was received in New York on January 7,

1982. Both complaint letters were first received in
cWashington, D.C. by undersigned counsel on January 7,

1982 (after, apparently, having been addressed and first
sent to counsel for the Democratic National Committee on
New Hampshire Street in Washington). Based thereon, a
single response to both complaints would be due on or
about January 22, 1982 (utilizing the latter of the two
applicable starting dates).

Because the subject complaints raise a number
of matters which should be thoroughly examined before a
response is formulated, a brief extension of time is
needed. This is particularly so in light of the need to
collect essential data and coordinate the response among



Accordingly, ABC respectfully requests t
the time for submitting any material responsive to
two complaints be extended by one week -- i e., fr
January 22, 1982 to and including January 29, 1982

Very truly yours,

Burton R. Cohn,

cc: William E. Taylor, Esq.
Burton A. Cohn, Esq.Mr. Martin Simon



Secretary
Federal Election Commission
1325 KStreet,, N.W.
Washington, D.C. 20463'

Re: MUR-1418 and
M4UR-'1419

Dear Sir:

This letter is written on behalf of American
owl Broadcasting Companies, Inc. to respectfully request

an extension of time in which to respond to the Com-
mission's letters of inquiry with respect to the above-

C referenced complaint prceig.-

The Commission's letter regarding the complaint
in MUR-1418 was received in New York on January 4, 1982;
and the Commission's letter regarding the related corn-
plaint in MUR-1419 was received in New York on January 7,

co 1982. Both complaint letters were first received in
Washington, D.C. by undersigned counsel on January 7,
1982 (after, apparently, having been addressed and first
sent to counsel for the Democratic National Committee on
New Hampshire Street in Washington). Based thereon, a
single response to both complaints would be due on or
about January 22, 1982 (utilizing the latter of the two
applicable starting dates).

Because the subject complaints raise a number
of matters which should be thoroughly examined before a
response is formulated, a brief extension of time is
needed. This is particularly so in light of the need to
collect essential data and coordinate the response among



Accordingly, ABC respectfully requests t
the time for submitting any material responsive to
two complaints be extended by one week -- i .e.*, fr
January 22, 1982 to and including January 29, 1982

Very truly yours,

rR. Rey

cc: William E. Taylor, Esq.
Burton R. Cohn, Esq.
Mr. Martin Simon
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Federal Election Commission
1325 K Street, N.W., 7th Floor
Washington, D.C. 20463

Gentlemen:

Transmitted herewith, on behalf of McClatchy Newspapers,
licensee of Radio Stations KFBK, Sacramento, KBE, Modesto, and
KIMJ, Fresno, all California, is a "Statement of Designation of

V Counsel" with regard to certain complaints filed with the
Commission by the Wertz For Senate Campaign Committee (MUR-1419)

No and Theodore A. Bruinsma (MUR-1418).

1*1 Should any question arise with regard to this matter,
0kindly communicate with the undersigned.

V ry truly yours,

Cq

C', Gc.at y edr r
Bedrnsel for

Mcciatchy Newspapers

cc: (Hand Delivered) William Taylor, Esquire
Office of General Counsel



1225 Connecticut Avenue, N. W.
Washin.ton D. C. 20036

TELEPHONE: (202) 862-6O 00
or
Douglas T. Foster
P. 0. Box 15779
Sacramento, CA 9585.2
(916) 446-9461

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and

other communications from the Commission and to act on my

behalf before the Commission.

Nr

January 5, 1981

Date S 7t

NAME: Douglas T. Foster, Legal unsel
McClatchy Newspapers

ADDRESS:P. 0. Box 15779
Sacramento, CA 95852

ROME PHONE: (916) 925-8609

BUSINESS PHONE: (916) 446-9461



Federal Eection Commiin
K)#~I St.. NRe.

.Ifh ngton..C. OC

AT?: GENERAL COUNSEL
Bill Taylor
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Mr. James K. Parker, Esquire
General Counsel
Col.ubia Broadcasting Systems
51 West 52nd Street
New York, New York 10019

MUR 1419

Dear Mr. Parker:

This letter is to notify you that-on December 28, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ('the Act,) or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MU! 1419.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a) (4) (B) and S 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the namer address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.



-' : 7,.

If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

.

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel Statement



Att: Charles Steele Ff-",
General Counsel -n

Re: Amendment to compaint against
Jerry Brown, et al.

Gentlemen:

As per my conversation with Mr. Bill Taylor of the
General Counsel's office please amend the complaint we filed
on December 15th to read:

1)3 hours, KMF Fresno, McClatchy Broadcasting should read as
follows:

3 hours, KMJ Fresno, McClatchy Broadcasting

2) National Broadcasting Co., Inc, 3000 W. Alameda Ave., Burbank Ca, 91523
should read:

VColumbia Broadcasting Co., Inc

6121 W. Sunset Blvd.
Lrs Angeles, Ca. 90028

3180 University Ave.
San Diego, Ca. 92104

Thank you for you consideration.

Sincerely,

Ted Andromidas
Southern California Chairman



GENTLEMEN

SPLEASE BE ADVISED THA T HE WERTZ FOR SENATE CAMPAIGN IS STILL.
COMMITTED TO CONTINUING THE COMPLAINT'PROCESS AGAINST GOVERNOR JERRY
pROWN, HIS CAMPAIGN COMMITTEE AND THE VARIOUS RADIO STATIONS THAT
PROVIDED HIM WITH FREE RADIO TIME, I HAVE SENT A COPY OF AMENOMENTS
TO OUR COMPLAINT TO YOUR OFFICE RETURN RECEIPT REQUESTED. AGAIN, I
REPEAT EVEN THOUGH REPUBLICAN CANDOIDATE THEODORE BRUINSIMA HAS
WITHDRAWN HIS COMPLAINT-WE ON THE OTHER HAND ARE STILL COMMITTED TO
THIS COMPLAINT AND INVESTIGATION9 SINCERELY

THEODORE ANDROMIDAS SOUTHERN CALIFORNIA CHAIRMAN WERTZ FOR SENATE
COMMITTEE

l1q57 EST

MGMCOMP

"0.-

,-.

TO KEPLY BY MAILGRAM. SEE REVERSE SIDE FOR WESTERN UNION'S TOLL - FREE PHONE NUMBERS



Ni

0



DEAR SI-R

AS PER OUR CONVERSATION OF LAST WEEK I HAVE SENT YOU ANOTHER
SAMENDMENT TO THE COMPLAINT THAT WE FILED W~ITH'YOUR OFFICE, I HAVE

SENT THIS ONE CERTIFIED MAIL RETURN RECEIPT REQUESTED, PLEASE SE
w ADVISED THAT, THOUGH REPUBLICAN CANDIDATE THEODORE BRLINSMA HAS

WITHDRAWN HIS COMPLAINT, 4E HAVE NO INTENTION OF WITHDRAWING OURS AND
WE ARE STILL COMMITTED:TO CONTINUING THE COMPLAINT PROCESS AGAINST
GOVERNOR BROWN, HIS CAMPAIGN COMMITTEE AND THE VARIOUS RADIOI.TATIONS
WHICH PROVIoED HIM FREE TIME, YOU SHOULD BE RECEIVING A SECOND COPY

! OF THE AMENOMENTS WEDNESDAY. PLEASE CALL ME IF YOU HAVE ANY -
QUESTIONS, SINCERELY

0T THEODORE ANDROMIDAS SOUTHERN CALIFORNIA CHAIRMAN WERTZ FO"ENATE.-
COMITITEE

c 19Mp EST ..

€ MGMCOMP
.__6

, 6

b (6

TO REPLY BY MAILGRAM. SEE REVERSE SIDE FOR WESTERN UNION'S TOLL - FREE PHONE NUMBERS
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MUR 1419

Dear Mr. Dunham:

This letter is to notify you that on December 28, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1419.

C Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
0 writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15
V01- days, the Commission may take further action based on the

available information.cc

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B) and 5 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.

c~f
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if you have any questions,, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure-for handling complaints.

Sincerely,

Counsel

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel Statement
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WHICH ARE TO BE SENT A COPY OF THE COMPLAINT. IF A PRKIIPA

CAMPAIGN COMMITTEE IS A RESPONDENT, A CARBON COPY 4IS 1TOIE'E PT

TO THE CANDIDATE. PLEASE PROVIDE THE NAME AND ADDRESS:OP THE,

CANDIDATE AND PUT A #CC# BESIDE THE CANDIDATE'S NAME. IF A

CANDIDATE IS A RESPONDENT, A CARBON COPY IS TO BE SENT TO THE

CANDIDATE'S PRINCIPAL CAMPAIGN COMMITTEE. PLEASE PROVIDE THE

NAME AND ADDRESS OF THE PRINCIPAL CAMPAIGN COMMITTEE AND PUT A
"fCC" BESIDE THE COMMITTEE'S NAME. PLEASE PROVIDE THIS INFORMATION,

~ ON THIS SHEET, WITHIN 24 HOURS OF RECEIPT OF THIS NOTICE. THANK YOU,

C

~ *b
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t&r. Alvin G. Flanagan
Gannett Onpany, IMc
Lin~ooln Toes
Bchester, .w York 14604

MUR 1419

Dear Mr. Flanagen:

This letter is to notify you that on -uker 28, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act') or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1419.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B) and S 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.

0 .. 4 0)
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If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel Sta

0 0C-



The Honorable Edm.nd G. Brown
office of Governor" State Capitol
Sacramento, CA 95814"

MUR 1419

Dear mr,. BrownYs

This letter is to notify you that on December 28, 1981
the Federal Election Commission received a complaint which

. alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ('the Act") or

Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1419.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B) and S 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.



If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

General Counsel

ic

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Jeremieh Hallisey

0
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Mr. James B. McClatchy
McClatchy Broadcasting Corporation
21 & Q Street
Sacramento, CA 95813

__M MUR 1419

Le

Dear Mr. McClatchy:

This letter is to notify you that on December 28, 1981
the Federal Election Commission received a complaint which

-- alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1419.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
C writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.



-2-

If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

General Counsel

Ire

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel Statement

9z62



Mr. Frederick S. Pierce
American Broadcasting9 Company
1330 Avenue of The Americas
New York" New York 10019

MUR 1419

Dear Mr. Pierce:

This letter is to notify you that on December 28, 1981
' the Federal Election Commission received a complaint which

alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1419.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
'C writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B) and S 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.
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If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints

Sin r ..

Chares N. eele
General Counsel

jC

Enclosures

1. Complaint
2. Procedures
3. Designation of Counsel Statement

cc: Carl R. Ramey



This letter is to acknowledge receipt of your complaint
of December 15, 1981, against Governor Edmund G. Brown,Jr.,
Brown For Senate Committee, American Broadcasting Company,

4- National Broadcasting Company, Inc, and 14cClatchyBroadcasting
Corporation which alleges violations of the Federal Election

W Campaign laws. A staff member has been assigned to analyze
your allegations. The respondents will be notified of this
complaint within 5 days and arecommendation to the Federal
Election Commission as to how this matter should be initially
handled will be made 15 days after the respondents notification.

You will be notified as soon as the Commission takes
0 final action on your complaint. Should you have or receive

any additional information in this matter, please forward it
to this office. For your information, we have attached a'o brief description of the Commission's procedures for handling
complaints.

Sincerely,

Elissa T. Garr
Docket Chief

Enclosure



Feea lection Commission Deee 15, 198

Washington, D.C. 20005

Attn: Charles Steele ".
General Counsel U'

Re: Complaint against Jerry Brown
Brown for Senate Committee,
and Various Broadcast Corporations

Gentlemen:

V This is a complaint under the provisions of U.S.C. 437 G (A) (1)
against Jerry Brown, a candidate for the US. Senate in California,

u-i Capitol Building, Sacramento, CA 95814; the Brown for Senate Committee,
Jerry Brown's campaign committee, 1125 W. 6th Street, third floor,

1W Los Angeles, CA 90017; and the following radio stations and broad-
casting corporations:

rAmerican Broadcasting Companye
277 Golden Gate Avenue

0 San Francisco, CA 94102

National Broadcasting Co., Inc.
3000 W. Alameda Avenue

C Burbank, CA 91523

McClatchy Broadcasting Corporation
41 Box 15779

21st and Q Street
Sacramento, CA 95813

The complainant is the Wertz for Senate Campaign Committee,
711 S. Vermont Avenue, Suite 207, Los Angeles, CA 90005, the designated
campaign committee of Will Wertz, Democratic candidate for U.S. Senate
in California. Martin Simon is the Treasurer of this committee and
brings the complaint on its behalf.

Complainant believes that Mr. Brown, the campaign committee and
the broadcasting corporations listed above have committed violations
of 2 U.S.C. 441 (A) et seq. by the making and acceptance of corporate
contributions to the Brown senatorial campaign. The facts known to
the complainant concerning these activities are as follows.



This complainant believes that Jerry Brown has appeared dier
these conditions on the following programs for the times indicAted:

6 hours, Michael Jackson show, KABC radio, Los Angeles (ABC)
3 hours, Jim Eason show, KGO radio, San Francisco (ABC)
3 hours, Midday show, KSDO, San Diego (CBS)
5 hours, KFBK radio, Sacramento, McClatchy Broadcasting
3 hours, KBEE, Modesto, McClatchy Broadcasting
3 hours, KMF, Fresno, McClatchy Broadcasting

This complainant is aware that Kevin Keeshan of KNTB radio in
Bakersfield, California was approached by representatives 6 Governor
Brown for an appearance on his talk show. The representatives insisted

q that Brown be a host -- a guest spot was offered by the talk show host.
Brown's representatives stated, upon information and belief, that his

+ appearance was conditioned on hosting the program and that he would
not appear as a guest.

Upon information and belief, these appearances have all occurred
following the formation of the Brown for Senate Committee and no such

C appearances preceded the formation of that committee.

VThis complainant believes that the circumstances of these appear-
ances are clearly distinguishable from the situation the Commissiono anticipated in Advisory Opinion 1977-42. Brown and/or the Brown for

t Senate Committee have not paid for the broadcast time and Brown has
received no continuing reimbursement for the appearances. The broad-

40 cast time, upon information and belief, has been allotted with the
clear understanding that it promotes Brown's senatorial campaign,
although the programs may not contain express advocacy or solicitation.
No other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities.

We urge the Commission's prompt attention to this complaint and
will be happy to assist the Commission in any fashion in its
investigation.

Martin Simon
Treasurer, Wertz for Senate
711 S. Vermont Ave. #207
Los Angeles, CA 90005
(213) 383-2912

'-7
/



andasto those matters alleged upon information and belief he swore
tht he beli.eved them to be true.,

*V OFFI1CIAL SEAL

NOTARY PUBLIC-CALIFORNIA
LOS ANGELES COUJNTY

MY comm. xpire MAY 6, 1994

-3-

~cP



Federal Election Commission

1325 K St., N.W.

Washington, D.C.

Attn: Charles Steele



TiS IS THE BEGtCTIING OF MUR _________
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