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FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 2046)

March 22, 1982

David D. Wild, Esquire

Dow, Lobres and Albertson
1225 Connecticut Avenue, N.W.
washington, D.C. 20036

RE: MURs 1418 and 1419
Dear Mr. wild:

Enclosed i} a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N, Steele
General Counsel

2

enneth 14- oESs
Associate General Counsel

Enclosure




'FEDERAL ELECTICN COMMISSION
WASHINGTON, D.C. 20463

March 22, 1982
Mr. Ted Andromidas

711 South Vermont
Los Angeles, California 94122
' RE: MUR 1419
Dear Mr. Andromidas:
Enclosed 12 a Statement of Rtllan; of Commissioner Thomas E.

Harris concerning the above referenced matter,

Sincerely,

Charles N. Steele

¢
General Counsel

] - m*
K Gros

hlIDCiltl-Gln!rll Counsel

Enclosure




FEDERAL ELECTION COMMISSION

WASHINCTON, D.C. 10483

March 22, 1982

John F., Sturm, Esquire

National Brosdcasting Company, Inc.
1825 K Street, N.W.

wWashington, D.C. 20006

RE: MUER 1419
Dear Mr. Sturm:

Enclosed if a stltément of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter,
Sincerely,

Charles N. Steele
Generzl (Counsel

Enclosure




'FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

March 22, 1982

Carl R. Ramey, Esquire
McKenna, Wilkinson and Kittner
1150 Seventeenth Street, N.W.
washington, D.C. 20036

RE: MURs 1418 and 1419
Dear Mr. Ramey:

Enclosed i¥ a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter, '

Sincerely,

Charles N. Steele
General nsel

nneth A. Gross
Associate General Counsel

Enclosure




FEDERAL ELECTION COMMISSION
WASHINCTON, DC. 20463

March 22, 1982
Jobhn B. Emerson, Esquire
1888 Century Park East
Twenty-First Floor
Los Angeles, California 90067

RE: MURs 1418 and 1419
Dear Mr. Emerson:
Enclosed i® a 5tltim¢nt of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
General Lounsel

‘enneth X. rﬂlll
Associate General Counsel
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‘FEDERAL ELECTION COMMISSION
WASHINCTON, D C. 20460

March 22, 1982

Burton R. Cohn, Esquire
§33 Wilshire Boulevard

Fitth Floor

Los Angeles, California

MUR 1418
Dear Mr. Cohn:

Enclosed if a Statement of Reasons of Commissioner Thomas E.

\ i

Harris concerning the above referenced matter.

Sincerely, =
Charles N. Steele
General Lounsel

f/?
-Lé-) feiA-

enneth A. Gros
Associate General Counsel
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Enclosure




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20442

March 22, 1982
John J. Duffy, Esquire
Pierson, Ball and Dowd
1000 Ring Building
1200 Eighteenth Street, N.W.
washingtoen, D.C. 20036

Dear Mr. Duf!y:‘
Enclosed is a Statement of Reascns of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele

r
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=} Associate General Counsel
e WAL

WL
o

Enclosure




"FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 2086)

March 22, 1982

Howard F. Jaeckel, Esquire
CBS, Inc.

51 West 52nd Street

New York, New York

RE: MUR 1419
Dear Mr. Jaeckel:
Enclosed i# a Statement of Reascns of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

f.
Charles H. Steele

Gener Counsel
b oo X :

"’Tuﬂ @ {; t

BY: FKenneth A. Gross
Associate Genieral Counsel

Enclosure




FEDERAL ELECTION COMMISSION |
WASHINGTON D C 20463 B2 MAR |

SiE?IHIHT CF REASONS OF COMMISSIONER THOMAS E. EARRIS

IN MUR 1418/1419 BROWN FOR SENATE, et al.-

i agree with the Commissicn's cenclusicn that
there was no viclation of the Act. Ecwever, I think
that the Commission, in tacitly accepting the ratiocnale
of the Ganeral Ceunsel's report, is basing its action
cn a legally erronecus ground. Worse, I think that the
Commissicn is exceecing its juriséicticn vhen it reviews
the content of the radic broadecasts.

The‘Eum;laint asse-ts that various broadcasting
staticn owners made "expencditures" in vielation of the
Act by broadcasting programs in which a2 candidate for
feceral office participated. Heowever the statute provides
(§431(9) (B) (1)) . .

The ternm “expendisure” dces not include -

any news story, commentasy, o editerial
gistributed through the facilities ¢f any
broadcasting station, newsgazer, magazine, oOr
cther pericdical publicatien, unless such
facilities are cwned or centrelled by any
political party, political committee, or
candicdate;" v

There is =c claim here that any cof the broadcasting
tations are owned cr contrclled by any political party,
committee or candidate., To my mind, that is the end of
the matter, as far as this Commission is ccncerned.

In reviewing, or purportineg ¢
not have transcrcipts), the conteat
Commission is doing exactlv what the n
it tc éo. Where a broadcaster (as d;s:iwg._s“ud fron,
for exarmple, a :;onsn:} is charged with a violatien uf the
FECA by disbursements for breoadcasting, this Commission
kas no morce a-:hcr;:y t¢ Teview the ccnzent of the broac-
cast than it would of a newspapers l+ ““e Fedu:aa
Communicaticns Commissicon does, =ncer




Page (2)

Act,have certain responsibilities for insuring equality
of treatment of candidates by broadcasters, but this
Ccmmission dees not.

s PO ) B 4 T Ohoren T, H.n-w,

DATE Thomas E. Harcis




FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20841

March 17, 1982

RETURN RECEIP

Burten R. Cohn, Esguire
833 Wilshire Boulevard

rifth Floor _
Los Angeles, California

RE: MUR 1418
Dear Mr. Cohn:

The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981, and determined that on
the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a violation of the Federal Election Campaign Act of
1971, as amended ("the Act®™) has been committed. :

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U,S.C.
§ 437g(a)(l) and 11 C.F.R. § 111.4.
Sincerely,

Charles N, Steele

Fenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20443

March 17, 1982

ED MAIL
El

John B. Emerson, Esquire

1888 Century Park East
Twenty-First Floor

Los Angeles, California 50067

RE: MUR 1418 and 1419
Dear Mr. Emerson:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your clients had.

violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information

provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

days. -
Sincerely,

Charles N. Steele
General

ne . Gross
Associate General Counsel




-FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

March 17, 1982

Carl R. Ramey, Esquire
McKenna, Wilkinson and Kittner
1150 Seventeenth Street, N.W.
wWashington, D.C. 20036

RE: MUR 1418 and 1419

Dear Mr. Ramey:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a cnmflnint alleging that your client had.
ons of the Federal Election Campaign Act of

violated certain sect
1971, as amended.

The Commission, on March 10 , 1982, determined that .on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter., This

matter will become a part of the public record within thirty
days.

Sincerely,

Charles N. Steel

Asscciate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINCTON, D C. 20483

March 17, 1982

John J, Duffy, Esquire
Pierson, Ball and Dowd

1000 Ring Building

1200 Eighteenth Street, N.W.
Washington, D.C., 20036

RE;: MUR 1418
Dear Mr. Duffy:

-

On December 29, 1981, the Commission notified you of a
complaint alleging that your clients had vioclated certain
sections of the Federal Election Campaign Act of 1971, as
amended.

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
:lttar will become a part of the public record within thirty

ays.

Sincerely,

Charles N. Steel
General Counsel

BY: [ « GLOSS
Associate General Counsel
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-FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

March 17, 1982

EST

David D. wWild, ire

Dow, Lobres and Albertson
1225 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 1418 and 1419
Dear Mr. wild:

On Decembesr 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation of
any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty days.

Sincerely,

Charles N. Steele
General

Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 204863

David D. wWild, ire

Dow, Lobres and bertson
1225 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 1418 and 1419
Dear Mr. Wild:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on ;, 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a vioclation of
any statute within its jurisdiction has been committed.
Accordingly, the Conmission closed its file in this matter. This
matter will become a part of the public record within thirty days.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Assoclate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

REFORN RECETET nequesTen
John J. Duffy, Esquire
Pierson, llllllnd Dowd
1000 Ring Building

1200 Eighteenth Street, N.W.
Washington, D.C. 20036

RE: MOR 1418
Dear Mr. Duffy:

On December 29, 1981, the Commission notified you of a
complaint alleging that your c¢lients had violated certain
sections of the Federal Election Campaign Act of 1971, as
amended.

The Commission, on » 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violatien
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

days.
Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 2046)

Carl R. H:-nz. Esquire
McKenna, Wilkinson and Kittner

1150 Seventeenth Street, N.W.
Washington, D.C. 20036

RE: MUR 1418 and 1419
Dear Mr. Ramey:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on , 1982, determined that on the
basis of the information im the complaint and information
provided by you, there is no reason to believe that a vioclation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
:ntta: will become a part of the public record within thirty

ays.

Sincerely,

Charles N, Steele
General Counsel

KEenneth A. Gross
Associate General Counsel




‘FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

John B, Emerson, Esquire

1888 Century Park East
Twenty-First Floor

Los Angeles, California 950067

RE: MUR 1418 and 1419
Dear Mr. Emersont

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your clients had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days,

Sincerely,

Charles M, Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




-FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 2046)

Burton R. Cohn, Esquire
833 wWilshire Boulevard
Fifth Floor

Los Angeles, California

Dear Mr. Cohn:

The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981, and determined that on
the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a violation of the Federal Election Campaign Act of
1971, as amended ("the Act") has been committed.

Accordingly, the Commission has decided to close the file in

this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the regquirements set forth in 2 U.S.C,
§ 437g(a) (1) and 11 C.F.R. § 111.4.

Sincerely,

Charles N. Steele
General Counsel

FKenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINCTON. D € 20463

CHARLES M. STEELE, GENERAL COUNSEL
MARJORIE W. EMMONS/JODY mﬁa
MARCH 2, 1982

OBJECTION - MURs 1418 and 1419

First General Counsel's Reoort dated
2-26-82; Received in OCS, 2-26-82, 11:34

The above-named document was circulated to the Commission on
February 26, 1982 at 2:00.

Comissioner Harris submitted an objection at 2:39, March 2,

o
c
o
A
-
o
—

1982.
This matter will be placed on the agenda for the Executive
Session of Tuesday, March 9, 1982.

529




FEDERAL ELECTION COMMISSION
1325 K Btreest, N.N.
Washington, D.C. 20463

B2FEB26 all: 34

FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTAL MUR # 1418 & 1419
BY OGC TO THE COMMISSION2 2s-fa DATE COMPLAINT RECEIVED

BY 0GC ;iﬁ ‘!é ' ii{ /81

DATE OF

RESPONDENTS 12/29/81, 1/4/82 and-
lfl!g!:

STAFF MEMBER
William E. Taylor

COMPLAINANT'S NAME: Theodore A. Bruinsma (1418)
Wertz for Senate (1419)

RESPONDENT'S NAME: Brown for U.S. Senate Committee
McClatchy Broadcasting Corp.
Gannett Company
Columbia Broadcasting Systems
National Broadcasting Company
Gannett Broadcasting Company

RELEVANT STATUTES: 2 U.5.C. § 441b
2 U.S.C. § 432(a) (1)

INTERNAL REPORTS CHECKED: Brown for U.5. Senate Committee
FEDERAL AGENCIES CHECKED: None

SUMMARY OF ALLEGATIONS
By correspondence dated December 15, 1981 and December 17,
1981, the Commission received two separate complaints from
Theodore A. Bruinsma (Bruinsma) and the Wertz for Senate Committee
(Wertz), respectively (see attachments I and II). 1/ Both

complaints allege that:

1/ By letter dated January 18, 1982, Mr. Bruinsma asked to
withdraw his complaint.
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Governor Brown is a candidate for federal n!tiﬂl; namely,
the United States Senate;
he has appeared on various radio talk show pregrams for
the purpose of promoting his candidacy for this office)
he 414 not pay to appear on these programs -nﬁ the free
air time given Governor Brown is the receipt of something
of value;
the radio stations that gave this free time are
carparltinn:.l Thus, Governor Brown received something of
value-frum corporations; and
5) the free air time was given for the purpose of
influencing a federal election.
Mr. Bruinsma's complaint alleges that the corporations making the
corporate contributions are American Broadcasting Company (ABC),
McClatchy Broacasting Corp. (McClatchy), and Gannett Company, Inc.
(Gannett). The Wertz complaint alleges that the corporations
making the corporate contributions are ABC, McClatchy, and the
National Broadcasting Company (NBC). Subsequent to this Office
notifying NBC of the fact that a complaint had been filed alleging
it violated certain provisions of the Federal Election Campaign
Act, Wertz amended its complaint substituting the Columbia

Broadcasting System for NBC, 2/

2/ CBS responded that although the radio station in guestion was
affiliated with CBS, it did not own the station. This station
is, however, owned by a subsidiary of Gannett.
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According to the Statement of Organization on file with the
Commission, the Brown for Senate Committee ("the Committee") was
organized on March 31, 1981, for the express purpose of elescting
Governor Brown to the United States Senate (attachment III). To
date, this committee has raised over one million dollars for this
purpose (attachment IV). Governor Brown did not file his Statement
of Candidacy, pursuant to Commission regulation 10l.l(a) (see
11 C.F.R. § 101l.1(a)), ﬁntil January 11, 1982. {nttnchnnnt‘vl. He
did file this statement, however, within the 30 day prescribed
period, after raceiving Commission notification pursuant to
regulation 100.3(a) (3) (see 11 C.F.R. § 100.3(a)(3).

The respondents have been given an opportunity to respond to
the complainants' allegations and have done so, MNeither Governor
Brown nor any corporate respondent denies that Governor Brown did,
in fact, appear on the various radio programs in guestion.
Moreover, they all admit that Governor Brown appeared either as a
talk show host or as the talk show host's guest.

FACTUAL AND LEGAL ANALYSIS

The facts presented in these matters present a factual
situation that substantially parallel the facts presented in
Mr. Ken Heckler's advisory opinion request dated September 12,
1977. See Commission Advisory Opinion ("AO") 1977-42 issued
May 12, 1578. 1In _thil request, Mr. Heckler stated that he hosted
two interview programs aired on two different radio stations in

West Virginia. One program was broadcast weekly and lasted one




-g=

hour;y it featured representatives of Federal, State, local
government agencies, and private industry discussing housing
issues. The other program was aired for an hour five days a week
and was "an interview and talk show program dealing with a
different issue every day". Both programs took phone cill: from
the listening audience. Mr. Heckler further stated that at that
time he was (in the 1978 election) a candidate to the House of
Representatives from the Fourth Congressional District of West

Virginia. Moreover, on July 5, 1977, he filed as a candidate with

the Commission and filed a statement designating a principal

campaign committee. He did not file, however, as a candidate with
the West Virginia Secretary of State until January 11, 1978. The
radio programs began in mid-August, 1977, and ended in October,
well before the 1978 election. The Commission determined that
under the circumstances these facts present that Mr. Heckler's
appearances on these radio programs did not constitute an in-kind
contribution from either the radio station's corporate owners or
the program sponsors. This opinion was conditioned, however, "on
(i) the absence of any communication expressly advocating the
nomination or election of the candidate involved or the defeat of
any other candidate, and (ii) the avoidance of any solicitation,
making or acceptance of campaign contributions for the candidate in
connection with the activity".

In the matter at hand, Governor Brown appeared on radio shows
featuring a talk show format, subseguent to his principal campaign
committee registering with the Commission pursuant to 2 U.S.C.

§ 433(a)., Similarly, Governor Brown's appearances have come prior




-5'

to his fillng-ll a candidate with the appropriate state official;
this is due solely to the fact that he has not filed, as yet, a
Declaration of Candidacy, pursuant to California Electien Code
Section 6401. In addition, as with Mr. Heckler, all of the
Governor's appearances took place well before the respective
elections. 3/ Unlike Mr., Heckler, Governor Brown did not file with
the Commission a Btltenfnt of Candidacy (Form 2) designating his
principal campaign committee until after the radio prnquni_in
guestion had been aired. It is our opinion that this fact is not
significant tnuﬁqh to distinguish the situation presented ;n this
matter from the facts presented in the Heckler opinion.

Given the similarities between the facts currently before the
Commission and those presented in the Heckler Advisory Opinion,
there remains but two guestions to answer. These gquestions are:

(i) Did any radio program contain any communication expressly

advocating Governor Brown's nomination or election to
federal office or the defeat of any other candidate?

(ii) Did any radic program contain any communication urging

the listener to contribute to Governor Brown's campaign?
(See AD 1977-42).
A careful review of the complaints discloses no evidence
indicating any communication urging the listener to vote for

Governor Brown or against anyone else for the United States

3/ The California primary is to be held on June 8, 1982,




-i-
Senate or any statements soliciting contributions for Governor
Brown., Moreover, this Office has received substantial evidence
that none of these programs contained any statements advocating
election or defeat or a solicitation for contributions (see

attachment VI). Considering the absence of any such statements,

this Office recommends that the Commission find that Governor

Brown's appearances on the various radio programs in question do
not constitute the committee's receipt of a corporate contribution
or the making of a corporate contribution by the corporate owners
of the radio stations in question. See also ADO 1981-37.
RECOMMENDATIONS
Merge MUR 1419 with MUR 1418.

Find no reason to believe that the Brown for Senate Committee
violated 2 U.5.C. § 441b.

Find no reason to believe that ABC violated 2 U.S5.C. § 44lb.

Find no reason to believe that McClatchy violated 2 U.S5.C.
§ 441b.

Find no reason to believe that Gannett violated 2 U.S5.C.
§ 441b.

Find no reason to believe that CBS violated 2 U.S5.C. § 44lb.
Find no reason to believe that NBC wviolated 2 U.S5.C. § 44lb.

Charles N. Steele
General Counsel

LAV AR BY: _
Date 7 /’ Kenneth A. Gross
Associate General Counsel

Attachments
1. Bruinsma complaint
2. Wertz complaint and amendment
3. Statement of Organization
4. Receipts and Expenditures
5. Form 2 »
6. Affidavits
7. Letters
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MUR 1418 and 1419

T N T N N N Nl W

CERTIFICATION

I, lena L. Stafford, Recording Secretary for the Federal
Elactimﬂ:‘ndilimmuvemimmmdllﬂ. 1982, do hereby
_certify that the Commission decided by a vote of 6-0 to take the
following actions in MUR 1418 and 1419:

Merge MUR 1419 with MUR 1418.

391 6

Find Mo Reason to Believe that the Brown
for Senate Committee vioclated 2 U.S.C.
§441b.

Find No Reason to Believe that ABC
violated 2 U.5.C. §44lb.

Find No Reason to Believe that McClatchy
viclated 2 U.5.C. §441b.

‘_‘L.-'!
[ g
e
ﬁ'l
o

Find No Reason to Believe that Gannett
violated 2 U.S.C. §d441b.

Find No Reason to Believe that CBS
violated 2 U.S.C., §441b.

Find No Reason to Believe that NBC
violated 2 U.5.C. §441b.

Comissioners Aikens, Elliott, Harris, McDonald, MoGarry, and
Reiche voted affirmatively.
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- FEDERAL ELECTION CDHHIBEI#H

THEODORE A. (TED) BRUINSMA,

Alleges Viclations By AMENDED COMPLAINT OF VIOLATION

OF FEDERAL ELECTION CAMPAIGN ACT

SECTION 2 U.5.C. 441(b)
Pursuant to 2 U.S.C. 437(g) (a)

AMERICAN BROADCASTING SYSTEM,
a corporation, McCLATCHY
BROADCASTING CORP., GANNETT

COMPANY, INC. and EDMUND G.
BROWN, JR.

T Nt N T Tt B S Bl Tl

I, THEODORE A. (TED) BRUINSMA, do allege that the

provisions of 2 U.S5.C. 441(b), the Federal Election Campaign Act,

have been and are continuously being viclated by the American

|Hrnndcasting Company, Gannett Company, Inc., McClatchy Broadcasting

Corp. and Edmund G. Brown, Jr., Governor of the State of California.
A.” 2 U.5.C. 441(b) (a) states in part that:

"it is unlawful . . . for any corporation to make a

contribution in connection with any election at which

« » @ Senator . . . (is) voted for, or in connection

with any primary election . . . for the foregoing

office(s) . . . or for any candidate or other person

to accept or receive any contribution prohibited by
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this Section : . . ." (Emphasis added)
B. 2 U.5.C. 441 (b) (b)2 defines contribution to
include:
"any gift of money or services in connection with any

_ election . . . ."

C. The American Broadcasting System, Gannett Company,

Inc. and the HcClitchy Broadcasting Corp. are corporations
organized under the law of one or more of the United States and
as such are specifically prohibited from making any gift of

services in connection with a Federal election. Each of these

corporations on one or more occasions, as delineated below, made
a gift of radio time to Edmund G. Brown, Jr. for the major
purpose of influencing the primary and general election for the

U.S. Senator from California in 1982,

D. It is a well known fact of political life, recog-
nized by the Commission, that the major purpose of campaigning
is to improve name recognition, and in the words of Commissioner
Staebler, in his dissent to Advisory Opinion AQ 1977-42:

"the funding of appearances by a candidate, during a
campaign, on programs which directly appeal to citi-
zens concerned with issues involved in the on-going
campaign is, I believe, inescapably a contribution

to that candidate."

E. The contributions of which I complain, are

clearly distinguishable from the fact pattern of AO 1977-42.

wda
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In that case, the candidate was one of many repral-ntatiﬁnl of
Federal, State and local govermnments who hosted the "call in”
show. Edmund G. Brown alone, has been given the free radio

time as described below. No other candidate or elected official

has been the beneficiary of this largesse.

F. The refusal of Edmund G. Brown to recognize The

Brown For U.S. Senate Committee, to avoid compliance with FCC

W 00 <N o Wt B W N e

and FEC compliance does not relieve him of the burden of com-

it
L= ]

pliance with 2 U.5.C. 441(b). It is unlawful for any‘'person

—
—

to accept a gift in connection with a campaign.

-
w m~

G. The pattern of appearances by Edmund G. Brown is

—
=

clearly related to the up coming election. It began in August

-
un

of 1981 after the filing of the first report of The Brown Ffor

—
h

U.S. Senate Committee. Every news story of his appearances

=
~J

—_—

relates it directly to his campaign. We gquote from a typical

==
1]

news story which appeared in the San Diegoc Union of November

-t
LV

1, 1981:

S

"The net result has been hours of exposure to

potentially millions of listeners, something that

and
b

(]
[ ]

would have cost a campaign hundreds of thousands of

]
w

dollars - if anything like it could be purchased.

]
F

'It's brilliant,' was the judgment of Stuart

L
un

SPEncer} one of California's most experienced cam-

[
o

paign managers and one of the men who made great use

of the communications skills of another man to win a

K M
w o~

statewide office when he managed Ronald Regan's 1966
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gubernatorial ‘campaign.

'I wish I had thought of it,' admitted Bill
Roberts, another veteran GOP campaign director who
was Spencer's partner in the 1960s when they helped

. revolutionize campaigns here and across the nation.

Both of these Republican political strategists

said the talk-show format was a perfect pppartunity

for Brown to improve his political image, giving him
a chance to demonstrate his command of the issues and
his openness. The live call-in format gives the appear-
ance pof vulnerability, which creates an image of pol-

itical courage, the two said in separate interviews."

H. Contributions of those corporations were made
as follows:

a) The American Broadcasting Company, made the
following contributions of radio time to Edmund G. Brown, Jr.
on KABC, Los Angeles:

1. August 24, 1981, 4 hours (Michael Jackson)

2. November 13, 1981, 3 hours (Sports Talk)

The guoted rate for the radio time contributed
is $400.00 for five (5) minutes. The estimated value of the
contribution is $33,600.00.

b) The American Broadcasting Company made the
following contribution of radio time to Edmund G. Brown, Jr. ©n
KGO, San Francisco:

1. October 19, 1981, 3 hours (Jim Eason Show)

The guoted rate for the radio time contributed
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| is $1,100.00 per munite, The estimated value of contribution

is $198,000,00.
¢) GANNETT COMPANY, INC. made a contribution of
rldin time to Edmund G. Brown, Jr. on KSDO, San Diego:
l. October 28, 1981, 3 hours (Midday Shnw}

The guoted rate for the radioc time contributed

is $65.00 per minute. The estimated value of contribution is

$17,550.00.

d) ' McClatchy Broadcasting Corp. made the following
contribution of radio time to Edmund G. Brown, Jr. on'KFBK,
Sacramentq:

l. September 22, 1981, 2k hours
2, October 30, 1981, 2% hours
The guoted rate for the radio time dontributed
is $40.00 per minute. The estimated value of the contribution
is $12,000.00.
_ e) McClatchy Broadcasting Corp. made the following
contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modestg
l. September 23, 1981, 3 hours
The guoted rate for the radio time contributed
is $13.00 per minute. The estimated value of the contribution
is $2,340.00.

. £) McClatchy Broadcasting Corp. mnﬁe the follow-
ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,
Fresno:

l. September 21, 1981, 3 hours
The quoted rate for the radio time contributed

is $20.00 per minute. The estimated value of the contribution

e
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is §3,600.00.

i I. The facts of these appearances weres Obtained from
news stories which appeared in the local press. The advertising
rates which are quoted were obtained by members of my staff in

.} telephone inquiries to the indicated stations.

J. The Commission has always held corporations to a
higher standard with respect to contributions in connection
with a campaign for Federal affigi. On the basis of news stories
which appeared, one of which is quoted above, every official of
the donating corporations must have known that the appearances

had a direct relation to the campaign.

K. The relationship to the campaign was egqually well
known to the Brown staff which solicited and continues to solicit
appearances. Edmund G. Brown's knowing acceptance of these

contributions is unlawful.

L. I respectfully request that the Federal Election
Commission proceed with an enforcement action pursuant to

2 U.5.C. 437(a) to prevent further vioclations.

M. I authorize vou to communicate directly with
Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and
Anderson at £33 Wilshire Boulevard, Fifth Floor, Los Angeles,
California, 90017, in all matters connected with the Complaint.

Ll At
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I ﬁ-:.’l.-n under penalty of perjury that the above
statements are true.

i (12

STATE OF CALIFORNIA )

| county oF @ﬁ ias ﬂ".‘f-ﬁ.u] g

=
“M-fﬂﬂ me, the undersigned,

a Notary Public in and for said State, personally appeared
THEODORE A. (TED) BRUINSMA, known to me to be the person whose
name is subscribed to the within instrument and acknowledged that
he executed the same,

WITNESS my hand and official seal.

LL..M—

OFFIZIAL SEAL Notary 1ic
) CLANA At KNUDSON
HOTASY PUSLIC = CALIFORMNIA
SAN LUIS CRISPO COUNTY
My cemm. exsines JUL 1L 190D
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WERTZ FOR SENATE  éc# sé¢a

711 South Vermont, Suile 207 1826 Noriegs Strest
Los Angeles, California 90005 San Franciece, Calliornia 94122
(213) 355-2912 . Fﬂﬂinﬁ
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Federal Election Commission December 15, 1!!
1325 K St., N.W.
Washington, D.C. 20005

O PICH Ik

2d H‘Zm '

Attn: Charles Steele
General Counsel

110k
=i

82

Re: Complaint against Jerry Brown
Brown for Senate Committee
and Various Broadcast Corporaticns

Gentlemen:

This is a complaint under 'the provisions of 2 U.5.C. 437 G (A) (1)
against Jerry Brown, a candidate for the U.S. Senate in California,
Capitol Building, Sacramento, CA 95814: the Brown for Senate Committee,
Jerry Brown's campaign committee, 1125 W. 6th Street, third floor,

Los Angeles, CA 90017:; and the following radioc stations and Broad-
casting corporations:

American Broadcasting Companye.
277 Golden Gate Avenue
San Francisco, CA 94102

National Broadcasting Co., Inc.
3000 W. Alameda Avenue
Burbank, CA 91523

McClatchy Broadcasting Corporation
Box 15779

2lst and Q Street

Sacramento, CA 95813

The complainant is the Wertz for Senate Campaign Committee,
711 S. Vermont Avenue, Suite 207, Los Angeles, CA 90005, the designated
campaign committee of Will Wertz, Democratic candidate for U.S. Senate
in California. Martin Simon is the Treasurer of this committee and
brings the complaint on its behaléf.

Complainant believes that Mr. Brown, the campaign committee and
the broadcasting corporations listed above have committed violations
of 2 U.S5.C. 441 -(A) et seg. by the making and acceptance of corporate
contributions to the Brown senatorial campaign. The facts known to
the complainant concerning these activities are as follows.

Y0

0=




Since approximately Octcber, 1981, Jerry Brown and the Brown
for Senate Committee have sought to have Jerry Brown appssar as the
host of variocus radio talk shows in California. Upon informatiom and
belief such appearances are exclusively designed to promote Jer
Brown's senatorial campaign by providing him a public forum in which
to explain his controversial views and actions as Governor and overcome
the negative popular perception of such actions. Upon information
and belief, Jerry Brown will not appear on the various talk shows as
a guest -- he will only appear if the particular show offers him a
guest host 'spot in which he can control the format of the program.

This complainant believes that Jerry Brown has appeared under
these conditions on the following programs for the times indicated:

hours, Michael Jackson show, KABC radio., Los Angeles (ABC)
hours, Jim Eason show, KGO radio, San Francisco (ABC)
hours, Midday show, KSDO, San Diego (CBS)

hours, KFBK radio, Sacramento, McClatchy Broadcasting’
hours, KBEE, Modesto, McClatchy Broadcasting :
hours, KMF, Fresno, McClatchy Broadcasting

This complainant is aware that Kevin Keeshan of KNTB radio in
Bakersfield, California was approached by representatives of Governor
Brown for an appearance on his talk show. The representatives insisted
that Brown be a host -- a guest spot was offered by the talk show host.
Brown's representatives stated, upon information and belief, that his
appearance wvas conditioned on hosting the program and that he would
not appear as a guest.

Upen information and belief, these appearances have all occurred
following the formation of the Brown for Senate Committee and no such
appearances preceded the formation of that committee.

This complainant believes that the circumstances of these appear-
ances are clearly distinguishable from the situvation the Commission
anticipated in Advisory Opinion 1977-42. Brown and/or the Brown for
Senate Committee have not paid for the broadcast time and Brown has
received no continuing reimbursement for the appearances. The broad-
cast time, upon information and belief, has been allotted with the
clear understanding that it promotes Brown's senatorial campaign.
although the programs may not contain express advocacy or solicitation.
No other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities.

We urge the Commission's prompt attention to this complaint and
will be happy tec assist the Commission in any fashion in its
investigation.

Martin Simen
Treasurer, Wertz for Serate
711 S. Vermont Ave. #207

Los Angeles, CA 90005
(213) 383-2912
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COUNTY OF LOS ANGELES )
281
STATE OF CALIFORNIA )

oS AR E:Jf;'ﬁﬁf e I | notary public in the County

of Los Angeles, State of California, acknowledges that on December
15, 1981, before me appeared Martin Simon and that he signed the
above referenced complaint in my presence and swore that. the
allegations contained therein were true tc the best of his knowledge
and as to those matters alleged upon information and belief he swvore
that he believed them to be true.

S~——NOTARY-PUBLIC

OFFICIAL SEAL
| forwrt v ROSARIO RODRIGUEZ

H 2 1;*: NOTERY PUBLIC = CALIFORNIA &
: ; LOS ANGELES COUNTY /
My comm. wxpires MAY B, 1984
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Federal Election Commission
1325 K St., MW
Washinton, D.C. 20005

re
-

v GZNVP.:
Wil

Att: Charles Steele
General Counsel

¢S

Re: Amendment to compaint Iﬂlinlt.
Jerry Brown, et al. .

Gentlemen:

As per my conversation with Mr. Bill Taylor of the
General Counsel's office please amend the complaint we filed
on December 15th to read:

1)3 hours, KMF Fresno, McClatchy Broadcasting should read as

follows:
3 hours, KMJ Fresno, McClatchy Broadcasting

2) National Broadcasting Co., Inec, 3000 W. Alameda Ave.,
should read: = ameda Ave., Burbank Ca, 91523

Columbia Broadcasting Co., Inc

6121 W. Sunset Blvd.
-Lcs Angeles, Ca. 90028

3180 University Ave.
San Diego, Ca. 92104

Thank you for you consideration.

Sincerely.

T ~Aordrnitan

Ted Andromidas
Southern California Chairman
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'AFPIDAVIT OF BARBARA ANN O'CONNER

STATE OF CALIFORNIA )
COUNTY OF SACRAMENTO % %
BARBARA ANN O'CONNER, being duly sworn, here declares:
e I hold a Ph.D. in communications. For the past
several months I have served, on a volunteer basis, as the

coordinator for appearances by California Governor Edmund G.

0. @ ~1 & i & U W M

Brown, Jr. on several radio talk shows. 1In this capacity, I

-
o

accompanied the Governor to each of those radio talk shows

L=
-

identified ip FEC Case Nos. MUR 1418 and MUR 1415 on which the

2

Governor appeared. I was present with the Governor throughout

[
[+ ]

"each such talk show.

2. Those radio talk shows identified in FEC Case Nos.

(o]
&=

F
o 13
M

=
o

MUR 1418 and MUR 1419 on which Governcr Brown appeared contained

=
o

no communication advocating his nomination or election te any

(]
|

office, or the defeat of any other candidate, and contained no

[
[# ]

sclicitation, making, or acceptance of campaign contributions.

L Governor Brown is not an announced candidate for

B2049
o

4]
o

the United States Senate, or any other federal office. Governor

o
[

Brown has not filed as a candidate for any federal office with

o
-]

the California Secretary of State.

4. I have personal knowledge of the foregoing and if

»
= 4

called as a witness I could and would competently testify thereto

under oath.
£of
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I declare that the foregoing is true and correct, and
that this Affidavit was executed this S™™day of January, 1982,

at Sacramento, California.

SUBSCRIBED AND SWORN TO BEFORE ME

this 27 day of Meduersy o+ 1982

N Y PUB n an or sa
County and State

OFRCIAL SRAL
ROSE ANN STARK
HOTARY PUPLIC = CALIFORNIA
COUNTY OF SACRAMENTD
My Commiien Lapirm April 10, 1983




] | & January 26, 1982

s:;imnt of Ms. Nelkane Benton, Director of Community Relations, KABC
Radio !

Page one (1)

1, Nelkane Benton, being duly sworn, hereby state that I am Director
of Community Relations at KABC Radio, Los Angeles, California.

I have reviewed the Et:ﬁflnl that aired on KABC on August 24, 1981
between the hours of 9:0 and 1:00 PM, on November 13, 1981 between the
hours of 4:00 PM and 7:00 PM, and on December 7, 1981 between the hours

of 4:00 PM and 7:00 PM, which were st-hosted by Governor Edmund Brown.
The subjects discussed by Govermor Brown, his guests, and listeners who
called the station were issues of ;lnttni interest to the citizens of
California. In particular, no comments were made advocating the nomination
or election of Governor Brown for United States Senate or advocating the
defeat of any candidate for U.S. Senate.* In addition Governmor Browm

made no statements that could be construed as a solicitation of funds

for his candidacy.

The guest-host appearance bﬁ Governor Brown was initiated by KABC

Radio. It is the pzactice of the station, from time to time, to invite
“prominent civic and political leaders to host talk programs.  The Govermor's
mADpearance was consistent with the format of the station which consists

of a continuum of talk show programs and news reports. Governor Brown
orappeared as guest-host on a talk program in place of the regularly aired

talk program on November 11, 1981 and December 7, 198l1. Governor Brown
Mwas paid for his appearances on KABC Radio in accordance with the minimum
rates of the American Federation of Television and Radio Artists.

= The station does not maintain transcripts of its talk programs and,
accordingly has no transcript of the programs on which Govermor Brown

Cappeared. The station, however, keeps a metro tech tape, which is a slow

--speed, low quality recording of its programming, twenty-four hours a day.

*Although no such comments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. ese lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.




Page two (2) - January 26, 1982

As Govermor of the State of California, Edmund Brown has been a
frequent and .mﬂ:..ﬂ“ guest on KABC, During 1981, Governmor Brown
was heard as a p -in guest on the Carole H nmx program on March
9, 1981 between 8:37 PM and 8:55 PM, on August 7, 1981 between 7:12
and 7:17 PM, and on August 20, 1981 between 9:07 PM and 9:26 PM, and
as a hﬂll-!ﬂ,!ﬂnlt on the Michael Jackson show on May 7, 1981 between
9:06 and 9:21 AM. He was an in studio st of the Carole Hemingway
show on July .16, 1981 between 8:05 PM and 5:40 PM.

The station considers the ortunity tc have had Goﬂm: Brown
guest-host a program on KABC Radio to have been a valuable program
service to its listeners.

Sworn to before me
#€7%  day of
ey }J«:H"."‘!"}. .e+1982
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Appendix A

Governor Edmund G. (Jerry) Brown Jr., littin! in for Michael Jackson on
8/24/8l--at approximately 11:16 A.M.--the following caller: "You're

doing a srnnt job. I may not vote for you for the Senate, but I'd like to
see you do this regularly." Governor Brown: (over caller's laugh) "Hey,

uh, you'd better keep an open mind, here. All right?"

Governor Edomund G. (Jerry) Brown Jr., sitting in for Michael Jackson on
8/24/81. At apB:nuLmltn 11:45 A.M.--the following: Governor Brown:
(reintroducin dersheriff Sherm Block after the break) "We're on with
Undersheriff Sherm Block of L.A. County. By the way, are you an announ-
ou're not an announced candidate, yet, 1 take it at this point."

lock: "I am not an announced candidate." Brown: "I tell ya, it's a
secret at this point but one known to most of the citizens of the County."
Block: 'Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that.”

« Governor Edmund G. "(Jerry) Brown Jr., on 12/7/8l. At approximately
6:08 P.M. The following: Caller: "Governor, you're doing an' outstanding
"™ job." Governor Brown: "Is that as governor or is that on this talk show?"
Caller: (talking over Governor's words) "...Put in for talk show host
instead of senator." Governor Brown: "All right." Caller: "My question
v is on reapportionment..." ;




Itlltmnt of Ms. Jum.ti Boudreau, Assistant ‘qﬂm Director,
RGO Radio. _

1, Jeannette Boudreau, being duly sworn, hereby state that I am
Assistant Program Director at KGO Radio San Francisceo, California.

1 have reviewed the programs that aired on KGO on October 19, 12881,
between the hours of lpm and 4pm, and on December 18, 1581, between

the hours of 7pm and l0pm, which were guest hosted by Governor Edmund
Brown. The subjects discussed by Gov. Brown, his guests, and listeners
who called the station, were issues of general interest to the citizens
of California. In Particular, no comments were made advocating the
nomination or election of Gov. Brown for U.S. Senate or advocating the
defeat of any candidate for U.5. Senate.* In addition, Gov. Brown made
no statements that could be construed as a sclicitation of funds for
his candidacy.

The guest host appearances by Gov. Brown were initiated by KGO Radio.

It is the practice or the station, from time to time, to invite prominent

eivic and political leaders to host talk programs in liew of regular

scheduled hosts. The governcr's appearance was consistent with the
~ format of the station which consists of a continuum of talk show programs
and news reports. Gov. Brown appeared as a subsitute host for Jim Eason
*~on October 19, 1981 and for Ronn Owens on December 18, 198l. Gov. Brewn
was paid for his appearances on KGO Radio with accordance with the minimum
O rates of the Aamerican Federation of Radio and Television Artists.

The station does not maintain transcripts of its - talk programs, and
=—accordingly, has no transcript of the programs on which Gov. Brown
~appeared. The station, however, keeps a metro tech tape which is a slow

speed, low-guality recording of it's programming, 24 hours a day.

c

__As Governor of the State of California, Edmund Brown has been a frequent

~ and sought after guest on KGO. During 1981, Gov. Brown was heard as 2
phone-in guest on August € at 7pm, May 7 at 7pm, July 9 at lpm and as

an in studio guest on July 8, 1981 at 7pm.

L

The station considers the oppertunity to have had the Govenor of the
State guest host a program on KGO radio a valuable program service to
it's listeners.

o

* Although no such comments were made during the course of these programs,
incidental references to the U.S. Sentatorial campagin were made. These
lasted a matter of seconds. The nature of these comments is set forth
and attached hereto as Appendix B
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APPENDIX B

On the show of October 19, 1981 at approx. 1l:40pm, a caller to the -
program asked Gov. Borwn what his position on the abortion issue would

be if he were to become a U.S. Senator. Gov. Brown outlined his position
on abortion.

On the show of October 19th during the second hour of the broadcast

a caller asked Gov. Brown as a potential candidate for the Senate what
his views would be on space exploration. Gov. Brown outlined

hsi view on this subject.

Of December 18, 1981 at approximately 7:40pm, a caller guestioned whether
Gov. Brown should be allowed air time on KGO Radio, since he was obviously
running for the Senate. Gov., Brown responded that he was making himself
accessible in this capacity as Govenor of California to those who elected
him an to whom he was accountable for his performance in office. Gov. Brown
stated that he was not a candidate in the eyes of the law.




_.gmtr OF JOHN MAINELLI ®
1, the undirliqntd; Jehn Hlinnlii. under ocath, depcse and say that:

1. I am the News Director at radio broadcast station KSDO, San
piego, California.

2. During the Fall of 1981, I heard Edmund G. Brown, Jr., the

Governor of California, appearing on a call-in program on another radio
station. During that call-in program, Governor Brown indicated that he

would like to appear on other such programs throughout the state. Be-

lieving that Governor Brown's appearance would appeal to our audience
and would be in the pubiic interest, I contacted the Governor's staff
on behalf of KSDO and extended to the Governor an invitation iu appear
on the KSDO Midday Show with Laurence Gross ("Midday Show®).

3. The Midday Show is one of a number of talk shows that are
broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.
to noon. The Midday Show has a set format. Laurence Gross, the host,
appears with a guest, and he and the guest receive telephone calls from
listeners. Discussions are scmetimes directed towards a single topic
area in which the guest has a particular expertise; but at other times,
the subject area is not limited, and the guest responds to a wide range
of questions from the station's audience. Governor Brown appeared on the
Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;
on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981
from 9:00 a.m. to noon. On each occasion, Governor Brown appeared as a
guest with Laurence Gross, the regular host.

4§, Public officials frequently appear on the Midday Show. Some
of the public figures who have appeared recently are listed in the

attached Appendix A.




S. 'Guvlrnar !rnwh was asked to appear on the Midday Show because
he was the Governor of California and, therefore, his lppilflncl was
likely to be attractive to our audience and would serve the public
interest by providing residents of the San Diego area with an nppn:tunity
to qutsti&ﬁ him about state policies.

6. To the best of my knowledge, Governor Brown ﬂll-nﬂt at the
time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during
his appearances on the Midday Show, Governor Brown did not solicit con-
tributions on behalf of any candidate for federal office nor advocate

the election or defeat of any candidate for federal office. .

T

JOHN MAINELLI

Subscribed and sworn to before me this ., - .- day of

Wf(—’&j df.'.— KA’

Notary Public

January, 1982,

SEAL
Cil HEXNEN
DT MOTANT MUUC CALIFORMIA
i jf/' MENCIPAL OFFICE i
- ban DIFOO COUNTY &
My Comminion Expires August 17, 1MS :,
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 2043

David D. Wild, Esquire

Dow, Lobres and Albertson
1225 Connecticut Avenue, N.W.
Washington, D.C. 20036

RE: MUR 1418 and 1419
Dear Mr, Wild:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on » 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation of
any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty days.

Sincerely,

Charles N. Steele
General Counsel

Eenneth A. Gross
Assoclate General Counsel
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FEDERAL ELECTION COMMISSION

Carl R. Ramey, Esquire
McKenna, Wilkinson and EKittner
1150 Seventeenth Street, N.W.
Washington, D.C. 20036

RE: MUR 1418 and 1419
Dear Mr, Ramey:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a =nnfllint alleging that your client had.
ons of the Federal Election Campaign Act of

violated certain sect
1971, as amended.

The Commission, on + 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

days.
Sincerely,

Charles N, Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20483

John J. Duffy, Esquire
Pierson, Ball and Dowd

1000 Ring Building

1200 Eighteenth Street, N.W.
Washington, D.C. 20036

RE: MUR 1418
Dear Mr, Duffy:

Oon n|¢enb;} 29, 1981, the Commission notified you of a
complaint alleging that your clients had violated certain
sections of the Federal Election Campaign Act of 1971, as
amended.

The Commission, on r 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a viclation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

days.
Sincerely,

Charles N, Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




-FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Howard F. Jasckel, Esquire
m' Ine.

51 West 52nd Street

New York, New York

RE: MUR 1419
Dear Mr. Jaeckel:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended. '

The Commission, on » 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

days.
Sincerely,

Charles N, Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

John B. Emerson, Esquire

1888 Century Park East
Twenty-Pirst Ploor

Los Angeles, California 90067

RE: MUR 1418 and 1419
Dear Mr. Emersont

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your clients had.
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on » 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

days.
Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINCTOM, O.C. 20443

John F. Bturm, Esquire

National Broadcasting Company, Inc.
1825 K Street, K.W.

Washington, D.C. 20006

RE: MUR 1419
Dear Mr. Sturm:

On January, 19, 1982, the Commission notified you of a
complaint alleging that your clients had violated certain
sections of the Federal Election Cllplign Act of 1971, as’
amended.

The Commission, on , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a vioclation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter, This
matter will become a part of the public record within thirty

days.
Sincerely,

Charles N, Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINCTON. D C. 20463

ESTED

Burton R. Cohn, Esquire
833 Wilshire Boulevard

Fifth Floor !
Los Angeles, California

Dear Mr. Cohn:

The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981, and determined that on
the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a violation of the Federal Election Campaign Act of
1971, as amended ("the Act™) has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.5.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the reguirements set forth in 2 D.S.C.
§ 437g(a) (1) and 11 C.F.R. § 111.4.

Sincerely,

Charles N. Steele
General Counsel

Eenneth A. Gross
Associate General Counsel




-FEDERAL ELECTION COMMISSION
| WASHINGTON, D C. 20463

ERTIFIED MAIL
RETURN RECEIFT REQUESTED

H:; Ted Andromidas
711 South Vermont
Los Angeles, California 94122

RE: MUR 1419

Dear Mr. Andromidas:

The Federal Election Commission has reviewed the allegations
of your complaimt dated December 15, 1981, and determined that on
the basis of the information.provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a viclation of the Federal Election Campaign Act of
1971, as amended ("the Act"™) has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S5.C. § 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.

§ 437g(a) (1) and 11 C.F.R. § 111.4.
Sincerely,

Charles N, Steele
General Counsel

Eenneth A, Gross
Associate General Counsel
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February 26, 1982 s

Federal Election Commission
1325 K Street, H.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Supplemental Response of McClatchy
Newspapers to MUR-1418 and MUR-1419

Dear Mr. Taylor:

In letters of January 19, 1982, and January 22, 1982,
McClatchy Newspapers (hereafter "McClatchy"), by its attorneys,
responded to complaints filed with the Federal EBlection
Commission by Theodore A. Bruinsma (MUR-1418) and Will Wertz
(MUR-1419). These complaints alleged that the appearance
of California Governor Edmund G. (Jerry) Brown, Jr. on radio
programs produced by McClatchy constituted illegal campaign
contributions from McClatchy to Brown. 1In response, McClatchy
submitted that Brown's appearances were not contributions within
the meaning of the FPederal Election Campaign Act, 2 U.S.C. §431

'E_l‘- EEE.

In support of its position, McClatchy cited, inter alia,
the Federal Election Commission's Advisory Opinion, RO 1977-
(Answer to Ken Hechler) (hereafter “"Hechler™). As discussed
more fully in McClatchy's earlier reugonles, the Hechler opinion
involved a factual situation nearly identical to that presented
in this case, in that a public affairs call-in program was hosted
by a candidate for federal office. The Commission held that no
violation of the Federal Election Campaign Act occurs “"where the
major purpose of activities involving appearances of candidates
for federal office was not to influence their nomination or




Federal Election Commission
February 26, 1982
Page Two

election.® McClatchy's earlier responses included affidavits
from the station managers of the three McClatchy-owned stations
named in the complaints establishing that the decision to permit
Brown's appearances was not in any way motivated by an intent

to influence his election.

In Hechler, the Commission also stated that its opinion
was conditioned on " (i) the absence of any communication ex-
pressly advocating the nomination or election of the candidate
involved or the defeat of any other candidate, and (ii) the
avoidance of any solicitation, making, or acceptance of campaign
contributions for the candidate in connection with the activity.”
McClatchy hereby submits that no such advocacy or solicitation
occurred during Governor Brown's radio appearances., Attached
hereto are supplemental affidavits of the station managers of
Stations KEMJ and KFBK and the Program Manager of Station KBEE,
each of whom have reviewed recordings of the broadcasts in
gquestion. These affidavits establish that the conditions
imposed in the Hechler opinion were not violated in this
case, Exhibits A, B and C attached.

The explicit applicability of the Hechler opinion to the
facts of this case demonstrates that no vliolation of the Pederal
Election Campaign Act by McClatchy has occurred. Therefore, the
Office of General Counsel is again requested to recommend this
conclusion to the Commission, and the Commission is requested
to close its files with respect to MUR-1418 and MUR-1419,

Respectfully submitted,

Hcle\.TCHY NEWSPAPERS

15651

G. Bender, Jr., .

oy O 3 O~ TS

pavid D, Wild

Its Attorneys




AFFIDAVIT

I, Richard F. Sheppard, am Station Manager of Radio Station
KFBK, Sacramento, California. In this position I have ultimata

responsibility for the station's day-to-day programming decisions.

This Affidavit supplements my previous Affadivits executed
January 18, 1982 submitted as Exhibit C to Response of McClatchy
Newspapers to MUR-1418 and to Response of McClatchy Newspapers

to MUR-1419 filed January 19, 1982,

The appearances of Governor Brown as a host of a call-in radio
program on KFBK were broadcast September 22, 1981 (2 and 1/2 hours)
and on October 30, 1981 (2 and 1/2 hours). The tapes of the
broadcast in guestion have been reviewed by the affiant and at

no time during either broadcast was there (i) any communication
expressly advocating the nomination or election of Governor

Brown or the defeat of any other candidate and (ii) any
solicitation, making, or acceptance of campaign contributions

for Governor Brown in connection with the activity.
£

Subscribed and sworn before me this 24th day of February 1982

Notary Public in and for the State of California with principal

fo:;Z:;E#fresnﬂ County.

OFNCIAL SEAL
2N FRANCES |. CLAPP

@ e
ot B N OTARY PLBLIC-CALIFORNIA
e S N0 o L AL OFFICE IN )

i P
- FRESNG COUNTY -
\i—_‘m.-} Cariikan E:DHH bec. 8, IWL




AFFIDAVIT

I, James R, Wilson, am Station Manager of Radio Station KMJ,
Fresno, California. In this position I have ultimate responsi-

bility for the station's day~to-day programming decisions.

This Affidavit supplements my previous Affadivits executed
January 18, 1982 submitted as Exhibit C to Response of McClatchy
Newspapers to MUR-1418 and to Response of McClatchy Newspapers

to MUR-1419 filed January 19, 1982.

The appearance of Governor Brown as a host of a call-in radio
program on KMJ was broadcast September 21, 1981 (3 hours).

The tape of the broadcast in question has been reviewed by

the affiant and at no time during the broadcast was there (i)
any communication expressly advocating the nomination or
election of Governor Brown or the defeat of any other candidate
and (ii) any solicitation, making, or acceptance of campaign

contributions for Governor Brown in connection with the activity.

)&me«'@ /CO (U, /‘%\

James R. Wilson

Subscribed and sworn before me this 24th day of February 1982
Notary Public in and for the State of California with principal

office in Fresno County.

ﬁaﬂ Ntk




3 AFfidavit 5

1, Robert Meira, am a Program Manager of Radio Station KBEE,
Modesto, California, and am acting as station manager during the
absence of Robert E. Neutzling, KBEE Station Manaqer, who is out
of the country on vacation until March 1, 1982; As acting
Station Manager, I have temporary reponsibility for tha station's
day-to-day programming decisions,

This affidavit supn'ements the affidavits of Robert E,
Neutzling exacuted January 18, 1982, submitted as Exhibit B to
Response of McClatchy Newspapers to MUR-'418 and to Response of
McClatchy Newspapers MUR 1419 filed January 19, 1982,

The appearance of Governor Brown as a host of a call-in
radio program on KBEE was broadcast September 23, 1981 (3 hours).
The tape of the broadcast in question has been reviewed by the
affiant and at no time during the broadcast was there (1) any
commentary expressly advocating the nomination or election of
Governor Brown or the defeat of any other candidate, and (I1) any
solicitation, making, or acceptance of campaiqn contfibutions for

Governor 8rown in connection with the activity.

A9/

Hobert Neira

Subscribad and sworn to bhefors ma
this 24 of February, 10992,

Notary Public for said County & State
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January 21, 1982

Federal Election Commission
1325 K Street, MN.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to MUR-1418

Dear Mr. Taylor:

In a letter dated January 19, 1982, and hand-delivered
that day, this office, on behalf of McClatchy Newspapers,
responded to a complaint filed with the Commission by
Theodore A. Bruinsma, Attached to this response were copies
of affidavits executed by the managers of three radio stations
operated by McClatchy. Transmitted herewith for substitution
are the originals of these affidavits. These originals were
not available at the time of filing.

Should there be any questions concerning this matter,
kindly contact me.

Very truly yours,
KD Un o >
David D. wild

Enclosures
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I, RICEARD F. SHEPPARD, am Station Manager of Radio
Station KPFBK, Sacramento, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown would
be willing to host a call-in radio program on KFBK. During the
program the Governor would answer questions phoned in by the
station's listeners. Because of the Mediterranean fruit fly
controversy concerning the Governor's handling of that problem,
and other newsworthy public issues, such as oil exploration off
the California coast and nuclear power, it was readily apparent
that this format would result in a uniquely informative and
valuable public affairs program. As a result, it was decided
that Governor Brown should appear on this program. 1In no
manner was the station's decision motivated by a desire or
intent to influence Governor Brown's possible candidacy for the

U. 5. Senate,

Subscribed and sworn to before
me this 18th day of January, 1982.
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| Natary Public

for the County of Sacramento, State
of California.
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I, ROBERT E. NEUTZLINC, am Station Manager of Padio Station KBEE,
Modesto, California.

In this posizion, I have ultimate responsibilicty for the station's

In, September 1981, T learned that Governor Erown would be willing
to host a call-In Radio Propram on KBEE. uring the program the Covenor
would answeor guestions phoned in by he s i iisteners. Because of
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AFFIDAVIT

I, James R. Wilson, am Station Manager of Radio
Station KMJ, Fresno, California. In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown
would be willing to host a call-in radio program on KEMJ.
During the program the Governor would answer questions
phoned in by the station's listeners. Because of the
Mediterranean fruit fly controversy concerning the Governor's
handling of that problem, and other newsworthy public issues,
such as oil exploration off the California coast and nuclear
power, it was readily apparent that this format would result
in a uniquely informative and valuable public affairs program.
As a result, it was decided that Governor Brown should appear
on this preocgram. In no manner was the station's decision
motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S5. Senate.

== ____\junf&ff [.Uf/g-m

James R. Wilson

Subscribed and sworn to before me the 18th day of January, 1982.

Notary Pu%!ic for iEg county of Fresno, State of California.
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JoHN B. EMERSON
IBBES CENTURY PARK CAST
TWENTY FIiRST FLOOR
LOS ANCGELES., CALIFOENIA 280087
TELEFHDONE (213 S5S8-S86S

February 16, 1982

BY ERFRESS MAIL
<n

=

Bill Taylor, Esq. b

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Theodore A. Bruinsma Allegations Against
Edmund G. Brown, Jr., Case No. MUR 1418;
Wertz for Senate Allegations Against
Edmund G. Brown, Jr., Case No. MUR 1419

Dear Mr. Taylor:

Enclosed herewith please find our brief and sup-
porting affidavit in response to the allegations of the

above-referenced complaints. As the enclosed indicates,
Commission precedent and sound policy require that no
action be taken against Governor Brown by virtue of the
Wertz and Bruinsma complaints.

We strongly urge the Commission to rapidly dispose
of this matter, which we believe was raised solely in an
effort to obtain publicity by two wvirtually unknown candidates.
1 look forward to hearing from you soon.

Ver

JBE:veg
Enclosure

cc: Hon. Edmund G. Brown, Jr. (w/enc.)
Michael Kantor, Esg. (w/enc.)
Burt Pines, Esgq. (w/enc.)
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JOHN B. EMERSON, ESQ.

1888 Century Park East
S8eventeenth Floor

Los Angeles, California 90067
Telephone: (213) 556-5569

Attorney for GOVERNOR EDMUND G. BROWN, JR.

FEDERAL ELECTION COMMISSION

THEODORE A. (TED) BRUINSMA, FEC Case No. MUR 1418

Alleges Violations By BRIEF IN RESPONSE TO COMPLAINT,
FILED ON BEHALF OF EDMUND G.
BROWN, JR.; DECLARATION OF
BARBARA ANN O'CONNER IN SUPPORT
THEREOF

AMERICAN BROADCASTING SYSTEM,
McCLATCHY BROADCASTING CORP.,
GANNETT COMPANY, INC. and
EDMUND G. BROWN, JR.

WERTZ FOR SENATE, FEC Case Nc. MUR 1419

Alleges Violations By

BRIEF IN RESPONSE TO COMPLAINT,
FILED ON BEHALF OF EDMUND G.
BROWN, JR.; DECLARATION OF
BARBARA ANN O'CONNER IN SUPPORT
THEREOF

AMERICAN BROADCASTING COMPANY,
NATIONAL BROADCASTING CO.,
INC. (sic), McCLATCHY BROAD-
CASTING CORP., and EDMUND G.
BROWN, JR.

B it

INTRODUCTORY STATEMENT

This brief is filed in response to complaints lodged by
Theordore A. Bruinsma ("Bruinsma") and Wertz for Senate ("Wertz"),
FEC Case Nos. MUR 1418 and MUR 1419, respectively, against Cali-
fornia Governor Edmund G. Brown, Jr. ("Governor Brown") and the

corporate owners of several California radic stations. Since




the Bruinsma and Wertz complaints are virtually identical, this
brief responds to the issues raieed therein in a consolidated
manner. As will be demonstrated below, both Federal Election

Commission ("Commission") precedent and sound policy require the

dismissal of the above-captioned complaints as unmeritorious.
Accordingly, we respectfully regquest the Commission to find that

no action should be taken against Governor Brown in this matter.

O O <2 & o & G W M

The Bruinsma and Wertz complaints are based upon the

(o]
o

contention that the above-named corporate entities committed

. violations of 2 USC §§44la et. seq. by making contributions to a

-
=

| campaign for federal office. The purported "contributions"

complained of are appearances by Governor Brown as a guest host

39462

of a radio talk show on six occasions from August, 1981 through

| November 13, 198l1. The radio shows were of a listener call-in

| format, whereby unscreened listeners were able to telephone the

~
e

i| station and speak directly with the Governor during a live radio

broadcast. Bruinsma and Wertz contend that the above=named

20

| corporate entities, who allegedly own the radio stations on which
| Governor Brown appeared, made an illegal campaign contribution to
Governor Brown by inviting him to participate in and by broad-

casting said radio talk shows, and that Governor Brown accepted

i illegal contributions by appearing on those shows.

Governor BErown is not an announced candidate for the
| United States S5enate, or any other federal office. He has not
filed as a candidate for any federal office with the California

| Secretary of State (S5ee Declaration of Barbara Ann 0O'Conner




[hereinafter the "O0'Conner Declaration®"], %3). Contrary to the
unsubstantiated assertions of Bruinsma and Wertz, the radio talk
shows complained of were coordinated, on a volunteer basis, by
Barbara Ann O'Conner, who is in no way connected with the Brown

for Senate Campaign Committee (O'Conner Declaration, 41).

Governor Brown's appearances on the radio talk shows

can only be characterized as campaign contributions within the

T o0 <2 oo o e 0 B M

meaning of the 2 USC §44la prohibition if made "in connection

-
[=]

with any election to any political office, or in connection with

(-
[

any primary election . . . ." 2 USC §44lb(a). Thus, the gques-

tion presented is whether Governor Brown's appearance as a guest

host on several radio talk shows during a periocd of time more

*
3

than six months prior to the date of the California primary
election can be construed as having been a gift of services "in

connection with" an election for federal office.

A
-

II

GOVERNOR BROWN'S RADIO TALK SHOW APPEARANCES

220

CANNOT BE CHARACTERIIED AS A “"CONTRIBUTION"

TO A CAMPAIGN FOR FEDERAL QFFICE

The Federal Election Commission addressed the precise
§ issue presented by the Bruinsma and Wertz complaints in Advisory
Opinion 1977=-42: Sponsorship of Radio Program. The rationale

applied by the Commission in Advisory Opinion 1977-42 is on all

i fours with the instant case, and compels the conclusion that
!
B8y, /¢




Governor Brown's appearances on the radio talk shows did not
constitute "contributions™ within the meaning of the applicable

statutory provisions.

Advisory Opinion 1977-42 involved a candidate for

Congress who appeared, on a regular basis, on two radio programs
broadcast within his congressional district located in West

Virginia. One program, which aired for an hour five days a week,
was an interview and talk show format, while the other, broadcast

weekly for one hour, was a listener call-in program, similar to

the radio talk shows described by Bruinsma and Wertz. Ken
Hechler ("Hechler"), the Congressional candidate, was seeking his

| Party's nomination for Congress in the 1978 elections. Hechler

designated a principal campaign committee on July 5, 1977. His
radio programs were broadcast between August and October, 1977.

' Hechler did not file as a candidate with the West Virginia

o
M
o
[

—
Py
c
-

Secretary of State until January, 1978.

20

Significantly, the radio talk shows complained of by
Bruinsma and Wertz also were broadcast between August and November
- of the year preceding the election for which they purportedly

constitute a contribution.

In Advisory Opinion 1977=42, the Commission specif=
ically addressed the guestion of whether Hechler's appearances on
the radio programs constituted the making of a "contribution" by
the program sponsors or the radic stations. Citing recent

| Advisory Opinions, the Commission concluded that a “"contribution"
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would not occur in specific circumstances where the major pur-
pose of activities involving appearances of candidates for federal
office was not to influence their nomination or election. The

Commission defined those specific circumstances as follows:

"(i) The absence of any communication
expressly advocating the nomination or the
election of the candidate involved or the

defeat of any other candidate, and

(ii) the avoidance of any solicitation,
making, or acceptance of campaign contribu-
tions for the candidate in connection with
the activity." A.O0. 1977-42, C.C.H. Federal

Election Campaign Financing Guide, %5313.

There is no evidence whatsoever that the radio programs
on which Governor Brown appeared were conducted by the hosting
radio stations for the purpose of influencing a nomination or
election to the United States Senate. Moreover, the sworn
affidavit of Barbara Ann O0'Conner, who personally accompanied the
Governor to each radio show complained of by Bruinsma and Wertz,
and was present throughout the entire broadcast, indicates that
those radio talk shows on which Governor Brown appeared contained
no communication advocating his nomination or election to any
office, or the defeat of any other candidate, and contained no
solicitation, making, or acceptance of campaign contributions.

(O'Conner Declaration, %2).




The factual basis for the Commission's opinion in
Advisory Opinion 1977-42 is so similar to the circumstances

surrounding the radio talk shows complained of by Bruinsma and

Wertz that any characterization of Governor Brown's appearances

as campaign contributions must be rejected. Accordingly, Com=-

mission precedent requires the finding that Governor Brown's
radio talk show appearances did not occur in circumstances where

the major purpose of the activity was to influence the Governor's

nomination or election to the United States Senate, and thus were

not "contributions" within the meaning of the applicable statutes

and regulations.

II1.

SOUND POLICY REQUIRES APPLICATION OF

ADVISORY OPINION 1977-42 TO THE INSTANT CASE

Both Bruinsma and Wertz suggest, in their complaints,
that Advisory Opinion 1977-42 is distinguishable from the current
situation. Indeed, the only distinction between the Commission's
earlier opinion and the current facts is that the rationale for
applying the rule articulated in Advisory Opinion 1977-42 is even
more compelling here. Candidate Hechler was a non-elected official
who presumably had much to gain from the name recognition he
would gain from regularly hosting interview and radio talk shows
over a three-month period of time. In contrast, Governor Brown
/7
i
i
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has served as a State-wide elected official for the past eleven
years, with four years as California's Becretary of State and
seven years as her Governor. Moreover, as Governor of California,
Governor Brown's responses to various questions and problems put
to him by individual citizens are newsworthy, and his ability to
listen and respond is critical to the governing process. Yet the

position Bruinsma and Wertz urge the Commission to take would

have far reaching undesirable ramifications, and would directly

impede the public's right to observe and gquestion those it elects

to federal office.

If the commission adopts the position urged by com-

; plainants, the effect would be to preclude any Member of Congress

| who is likely to seek re-election from participating in a talk

show, on radio or television, during eighteen months of a twenty-

' four month term unless every conceivable challenger for his seat

¥ is also asked to participate. To characterize as campaign con-

tributions Governor Brown's appearances on radio talk shows in

| August through November of the year preceding the election in a
! state with a June primary would violate sound public poliecy and

| £ly in the face of common sense.

Accordingly, we urge the Commission to apply the
reasoning and holding of Advisory Opinion 1977-42 to the instant
case, and to find that the major purpose of the radio talk shows
Lo
iy L
NI
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on which Governor Brown appeared was not to influence his nomina-
tion or election to federal office, and that said appearances
therefore did not constitute a "contribution" within the meaning

of 2 USC §44la.

’-l'"
DATED : Februaryfﬁ, 1982 Respectfully Submitted,

JOHN B. EMERSON

ney for GOVERNOR EDMUND G.




AFFIDAVIT OF BARBARA ANN O'CONNER

STATE OF CALIFORNIA )
) ss.
COUNTY OF SACRAMENTO )
BARBARA ANN O'CONNER, being duly sworn, here declares:

1. I hold a Ph.D. in communications. For the past

several months I have served, on a volunteer basis, as the

coordinator for appearances by California Governor Edmund G.

Brown, Jr. on several radio talk shows. In this capacity, I

Eﬂﬂ*ﬂ'ﬂﬂﬁﬂﬁh‘

R ————————

accompanied the Governor to each of those radio talk shows

identified in FEC Case Nos. MUR 1418 and MUR 1419 on which the

B P

Governor appeared. I was present with the Governor throughout

each such talk show.

[
< ]

F 15 Those radio talk shows identified in FEC Case Nos.

MUR 1418 and MUR 1419 on which Governor Brown appeared contained

no communication advocating his nomination or election to any
office, or the defeat of any other candidate, and contained no
solicitation, making, or acceptance of campaign contributions.

3. Governor Brown is not an announced candidate for
the United States Senate, or any other federal office. Governor
Brown has not filed as a candidate for any federal office with
the California Secretary of State.

4. I have personal knowledge of the foregoing and if

24| called as a witness I could and would competently testify thereto

25 | under oath.

8l / 7 /
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I declare that the foregoing is true and correct, and
that this Affidavit was executed this S{"™“day of January, 1982,

at Sacramento, California.

ddiﬂlAaLCID t;’hiitirhi

0'C

SUBSCRIBED AND SWORN TO BEFORE ME
this = day of ﬁ—ﬂ‘:“# « 1982

o o <=1 oo o & o b #

[
=]

e (r" —
NOTARY PUBLIC in an or sa
County and State

=
=

|
o

-
(]

CFFICIAL SEAL
ROSE AMM STARK
MNOTARY PUPLIC = CALIFORMIA
COUNTY OF SACRAMEMTO
My Comminion Expires April 10, 1983
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LAW OFFICES
McKeEwma, Winznmeow & KiTTaen

B0 BEVENTECHTH BTRLET, M. W

JANED A, ManENA, I WABHINGTON, D. €. BCO38
VIERMOM LWL NSO ——

JOREEH M, 0ITTMES oD a8 -2800
ROBENT W, COLL

THOMAR & FEOHODCA

CARL N, MAMEY

COWAND & TARTICH

womEAN B LEVENTHAL

ATEVEN A.LERMAN February 1, 1982
AL B O R

WANOOL PN J, MAY

WEAMGIMIA B CAREON

JAMER . D@ SRAFFENREIOT, JA.
JILL AREEBHOUBRE BTCAN

Secretary

Federal Election Commission
1325 K Street, N.W,
Washington, D.C. 20463

Re: MUR-1418 and
MUR-1419

397

Dear Sir:

On January 29, 1982, American Broadcasting
Companies, Inc,, submitted its "Response" to the above-
referenced pending complaints. As a result of mail
delivery delays it was not possible, at that time, to
include the original signed statement of Ms. Nelkane
Benton as Attachment A to that Response,

040 4

Since the original executed copy of Ms.
Benton's statement has now arrived from California, it
is being transmitted herewith for association with the
ABC submission made on January 29.

8 2

If there are any questions concerning this
matter, kindly communicate with the undersigned.

ery truly (:;)
\‘C":I@ «J/NMe
rl R. Ramey

Enclosure

cc: William E. Taylor, Esq.




Page one (1) January 26, 1982

Statement of Ms. Nelkane Benton, Director of Community Relations, KABC
Radio

I, Nelkane Benton, being duly sworn, hereby state that I am Director
of Community Relations at KABC Radio, Los Angeles, California.

I have reviewed the programs that aired on KABC on August 24, 1981
between the hours of 9:Dg AM and 1:00 PM, on November 13, 1981 between the
hours of 4:00 PM and 7:00 PM, and on December 7, 1981 between the hours

of 4:00 PM and 7:00 PM, which were guest-hosted by Governor Edmund Brown.
The subjects discussed by Governor Brown, his guests, and listeners who
called the station were issues of general interest to the citizens of
California. In particular, no comments were made advocating the nomination
or election of Governor Brown for United States Senate or ngvncating the
defeat of any candidate for U.S. Senate.* 1In addition Governor Brown

made no statements that could be construed as a solicitation of funds

for his candidacy.

The guest-host appearance by Governor Brown was initiated by KABC
Radio. It is the practice of the station, from time to time, to invite
prominent civic and political leaders to host talk programs. The Governor's
appearance was consistent with the format of the station which consists
of a continuum of talk show programs and news reports. Governor Brown
appeared as guest-host on a talk program in place of the regularly aired
talk program on November 11, 1981 and December 7, 198l. Governor Brown
was paid for his appearances on KABC Radio in accordance with the minimum
rates of the American Federation of Television and Radio Artists.

The station does not maintain transcripts of its talk programs and,
accordingly has no transcript of the programs on which Governor Brown
appeared. The station, however, keeps a metro tech tape, which is a slow
speed, low quality recording of its programming, twenty-four hours a day.

*Although no such comments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. These lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.




Page two (2) January 26, 1982

As Governor of the State of California, Edmund Brown has been a
frequent and sought after guest on KABC. During 1981, Govermor Brown
was heard as a phone-in guest cn the Carole Hemingway program on March
9, 1981 between 8:37 PM and 8:55 PM, on August 7, 19‘1 between 7:12
and 7:17 PM, and on August 20, 1981 between 9:07 PM and 9:26 PM, and
as a phone-in st on the Michael Jackson show on May 7, 1981 between
9:06 AM and 9:;21 AM. He was an in studio guest of the Carole Hemingway
show on July 16, 1981 between 8:05 PM and 8:40 PM.

The station considers the opportunity to have had Governor Brown
guest-host a program on KABC Radio to have been a valuable program
service to its listeners.

Sssesssy
JOANNE K. UDELL

WOTARY PUBLIC - CALIFORMIA %
L0S ANGELES COUNTY
My Cominessian Eapures Wow. 1, 19827




Page three (3) Janusry 26, 1982

Appendix A

Governor Edmund G. (Jerry) Brown Jr., sittini in for Michael Jackson on
8/24/81--at approximately 11:16 A.M.--the following caller: "You're

doing a grilt job. I may not vote for you for the Senate, but I'd like to
see you do this regularly." Governmor Brown: (over caller's laugh) "Hey,
uh, you'd better keep an open mind, here. All right?"

Governor Edmund G. (Jerry) Brown Jr., sitting in for Michael Jackson on
8/24/81. At approximately 11:45 A.M.--the following: Governor Brown:
(reintroducing Undersheriff Sherm Block after the break) '"We're on with
Undersheriff Sherm Block of L.A. County. By the way, are you an announ-
you're not an announced candidate, yet, 1 take it at this point."

Block: "I am not an announced candidate." Brown: "I tell ya, it's a
secret at this point but one known to most of the citizens of the County."
Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that."

Governor Edmund G. (Jerry) Brown Jr., on 12/7/8l. At approximately

6:08 P.M. The following: Caller: "Governor, you're doing an outstanding
job." Governor Brown: "Is that as govermor or is that on this talk show?"
Caller: (talking over Governor's words) "...Put in for talk show host
instead of senator." Governor Brown: "All right.” Caller: "My question
is on reapportionment..."
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SAMES B BLARIAR
WiLLIAR W, AEANE
CEMMIE B CONBETT
JAMER M. DEONAFFEMREIDT, JA.
diLl ABLASNOUBE BTERN

Secretary

Federal Election Commission
1325 K Street, N.W.
Washingten, D.C. 20463

Re: MUR-1418 and
MUR-1419

Dear Sir:

On January 29, 1982, American Broadcasting
Companies, Inc., submitted its "Response™ to the above-
referenced pending complaints. As a result of mail
delivery delays it was not possible, at that time, to
include the original signed statement of Ms. Nelkane
Benton as Attachment A to that Response.

Since the original executed copy of Ms.
Benton's statement has now arrived from Califormia, it
is being transmitted herewith for association with the
ABC submission made on January 29.

If there are any questions concerning this
matter, kindly communicate with the undersigned.

ery truly rD
QI’J_ Ch‘
rl R. Ramey

ccr William E. Tayvlor, Esg..-

Enclosure
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McKenna, WiLKINgON & KITTNER
B0 SEVENTEENTH STREET. W
WASHINGTON, D.C. 20038

William E. Taylor, Easq.
Federal Election Commission

1325 K Street, N.W.
Washington, D.C. 20463

HAND-DELIVER
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Before The
FEDERAL ELECTION COMMISSION

In the Matter of
Complaints Directed Against American MUR-1418 and
Broadcasting Companies, Inc. by MUR-1419

THEODORE A. BRUINSMA and the WERTZ
FOR SENATE CAMPAIGN COMMITTEE

RESPONSE OF
AMERICANM PAN
American Broadcasting Companies, Inc. (“ABC"), by
its attorneys, hereby submits the following comments in
response to the above-captioned complaints. For the reasons
hereinafter stated, both complaints should be dismissed with-

out further Commission action.

I.
Introduction

ABC is the licensee of a number of broadcast
stations in major markets throughout the country, including
radio stations KGO, San Francisco, and KABC, Los Angeles,
California. Although two separate complaints have been
tendered involving these stations, we believe the essential
facts and legal issues are sufficiently similar to justify

this single response.

A. The Bruinsma Complaint

This complaint asserts that ABC and other broadcast

organizations violated the Federal Election Campaign Act by




o
~
o
~
o
=

820

permitting Governor Edmund G. Brown, Jr. of Califernia teo
appear on certain radio programs. According to the complaint,
such broadcast appearances constituted an impermissible
corporate political contribution under 2 U.8.C. § 441b.
Specifically, it is alleged that ABC "made a gift of radio
time to Edmund G. Brown, Jr. for the major purpose of
influencing the primary and general election for the U.S.
Senate from California in 1982." Bruinsma Complaint, p. 2.
The complaint lists three appearances of Governor Brown on ABC
-=- two on KABC and one on KGO.

In addition, the complaint is colored by highly
general assertions regarding the nature of these broadcast
appearances -- claiming, in particular, that "officialls]l "™ of
ABC "must have known that the appearances had a direct rela-

tion to the campaign.® Bruinsma Complaint, p. 6. Although

this statement is advanced on the basis of "news stories," the
complainant fails to identify a single news account or other
source specifically characterizing ABC's knowledge and assump-
tions regarding this matter.

The complaint closes by requesting that the Com-
mission proceed with enforcement action "to prevent further

violations." Bruinsma Complaint, p. 6.

The Wertz Complaint

This complaint, like the Bruinsma complaint, charges
that ABC and other broadcast organizations have violated

U.5.C. § 441 "by the making and acceptance of corporate 2
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contributions to the Brown senatorial campaign." Wertz Com-
plaint, p. 1.

Claiming that the Brown campaign has specifically
sought to promote Governor Brown in such radio appearances,
the complaint lists two appearances on ABC -- 6 hours on KABC,
and 3 hours on KGO. No other factual information is asserted
as to ABC.

In a highly generalized manner, however, the Wertz
complaint expresses the view that "Brown and/or the Brown for
Senate Committee have not paid for the broadcast time and
Brown has received no continuing reimbursement for the appear-
ances." Also without support, it is asserted that "the broad-
cast time, upon information and belief, has been allotted with
the clear understanding that it promotes Brown's senatorial
campaign, although the programs may not contain express advo-

cacy or solicitation.® Wertz Complaint, p. 2.

C. The Subject Broadcast
Appearances on ABC Stations

As shown in Attachments A and B huretn.lf Governor
Brown was recently invited to appear as a guest-host on
certain radio talk programs broadcast by KABC and KGO. Each
of the appearances took place on a type of talk program that

is regularly broadcast by both stations -- i.e., one that

l/ See Attachment A (being an affidavit of Ms. Nelkane
Benton, Director of Community Relations of KABC Radio) and
Attachment B (being an affidavit of Ms. Jeannette
Boudreau, Assistant Program Director of KGO Radio).




features telephone conversations between members of the
listening public and the guest or host of the program.
Indeed, both stations utilize an “all-talk" format, 24 hours

per day, consisting of news and talk programming.

KABC

Governor Brown appeared on KABC as a guest-host on
August 24, 1981 between the hours of 9:05 a.m. and 1:00 p.m.;
on November 13, 1981 between the hours of 4:05 p.m, and 7:00
p.m.; and on December 7, 1981, also between the hours of 4:05
p.m. and 7:00 p.m. KABC Radio initiated the appearance of
Governor Brown on each occasion and also made the suggestion
that he appear as a guest-host.

KABC Radio follows a regular practice of inviting
prominent political and governmental leaders and other news-
worthy figures, including entertainers, to guest-host on the
station in lieu of a regularly scheduled host. PFor instance,
this practice is often followed when the regular host is on
vacation. To merely illustrate, over the course of the last
two years, the following personalities have appeared on
various KABC talk programs as guest hosts: Los Angeles Mayor
Tom Bradley, Los Angeles Police Chief Daryl Gates, then Los
Angeles City Attorney Burt Pines, and the then President of
the Los Angeles City Board of Education, Roberta Weintraub.

As is the case with other guest hosts on KABC,

Governor Brown was compensated for each of the foregoing
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appearances at the minimum rates established by the American
Federation of Television and Radio Artists (APTRA).

KGO

Governor Brown also appeared as a guest-host on KGO
Radio at the behest of the station. He appeared as guest-host
on talk programs between the hours of 1:00 p.m. and 4:00 p.m.
on October 19, 1981 and between the hours of 7:00 p.m. and
10:00 p.m. on December 18, 1981. Governor Brown was also paid
for his appearances on KGO.

Guest-hosts have been periodically featured on KGO
Radio for a number of years. For example, such guest-hosts
have included former California Congressmen Jerome Waldie and
Congressman Pete Stark, California Assembly Speaker Willy
Brown, Marin County Supervisor Barbara Boxer, and Quentin
Kopp, a member of the San Francisco Board of Supervisors, who,
at the time of his guest-host appearance, was a candidate for

Mayor of San Francisco.lf

D. Status of the Election

One further preliminary matter should be mentioned.
Complainants apparently assume that Governor Brown is a candi-
date for the U.S. Senate from California and that the election

campaign for that office is presently underway.

1/ Although not as a guest-host, one of the complainants,
Theodore A. Bruinsma, appeared as a featured guest on the
KGO "Ron Owens Program" on December 14, 1981, between
7-8:00 p.m.




From a broadcaster's perspective, however, it is
significant to note that the subject campaign has not yet
commenced and Governor Brown is not presently a “legally
qualified candidate” for purposes of federal communications
law. In the first place, Governor Brown has not announced his
candidacy for the U.S. Senate and, in the second place, even
if he had announced, under California law he could not com-
plete the necessary filing requirements for that office at
this early date. See, e.g., Section 73.1940 of the Rules and
Regulations of the Federal Communications Commission, 47 C.PF.R.
§ 73.1940; and Section 52 of the California Election Code.

Accordingly, ABC did not regard Mr. Brown's appear-
ances on KABC and KGO to be made in the capacity of a candi-
date for federal office (only in his capacity as Governor of
California). Indeed, if ABC believed otherwise, it could only
have agreed to such appearances with the understanding that
the stations would be obligated, under Section 315 of the
Communications Act (47 U.S.C. § 315), to provide “equal oppor=-
tunities™ to all "legally qualified candidates" for the same
office -- a totally unrealistic prospect from ABC's stand-
point, given the substantial amounts of air time that would

have been involved in this case.

II.

Summary of ABC Position

Governor Brown's appearances on KABC and KGO were

initiated by those stations for the sole purpose of providing
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their listening public with an opportunity to communicate with
the Governor on issues of interest and importance to
Californians. BSee Attachments A and B. The appearances
occurred in talk/discussion type programs that are a regular
feature on both stations (programs which periodically include
the use of “"guest-hosts").

Plainly and unequivocally, the determination by ABC
to present Governor Brown as a guest-host was an editorial
judgment to foster the discussion of public issues, not, in
any sense, to influence the election of any candidate in any
particular election for federal office. 1Indeed, as noted, ABC
did not even regard Mr. Brown as a federal candidate at the
time of his appearances.

Moreover, based on a recent review of tape record-
ings of the appearances, we are able to confirm that the sub-
jects discussed on the programs (by Governor Brown, his guests
and the listeners who "called-in"™) concerned issues of general
interest to the citizens of California. In particular, the
programs did not contain advocacy of the nomination or elec-
tion of Governor Brown for federal office (or the defeat of
any candidate for federal office); nor did Governor Brown make
any statements that could be construed as a solicitation of

funds for his candidacy. See Attachments A and B.

Accordingly, ABC does not believe that Governor
Brown's appearances on KABC and KGO constituted a political
"contribution" prohibited by federal law. On the contrary,

such guest appearances by the highest elected state official




of California are highly newsworthy and represent a unique
public service by federally licensed broadcast entities
¢learly outside the scope of 2 U.S.C. § 441lb and fully consis-
tent with past Commission rulings.

In addition, we believe that any ruling effectively
precluding broadcast stations from offering guest appearances
to persons who are considered likely federal nlndidatul.if
would necessarily intrude upon the long-established discretion
and, we submit, First Amendment prerogatives, of radio and
television licensees to afford government officials broadcast

time to discuss important public Luiutl.gf

III.

Governor Brown's Appearances On
KABC And KGO Talk Programs Did Not

Violate Applicable Federal Elections Law
According to the complaints, Governor Brown's

appearances on KABC and KGO violate 2 U.S5.C. § 441lb, which

provides that:

1/ Because their authority to continue to operate is subject to
a federal license, it is highly unlikely that broadcast
stations would assume the risk of intentionally violating
federal election laws. In this context, however, it is
interesting to note that because 2 U.S.C. § 441b is only
directed to corporate contributions, such a ruling would
have the anomolous result of not being applicable to the
many radio and television stations that are not incorpo-
rated, but operate, instead, as partnerships, unincorporated
associations, joint ventures or single proprietorships.

See, e.g., Columbia Broadcasting System, Inc. v. Demo-
cratic National Committee, 412 U.S. 94 (1973); Reader's
Dlgest Assoc., Inc. v. Federal Election Commission, 509 F.
Supp., 1210 (S.D.N.Y. 1981).




"It is unlawful . . . for any corporation
+ « « to make a contribution or expendi-
ture in connection with any election to
any political office, or in connection
with any primary election or politiecal
convention or caucus held to select candi-
dates for any political office, or for any
corporation whatever . . . to make a con-
tribution or expenditure in connection
with any election at which presidential or
vice presidential electors or a Senator or
Representative in, or a Delegate or Resi-
dent Commissioner to, Congress are to be
voted for, or in connection with any
primary election or political convention
or caucus held to select candidates for
any of the foregoing cffices, or for any
candidate, political committee, or other
person knowingly to accept or receive any
cantrib&tion prohibited by this section

The term "“"contribution or expenditure" is defined in

2 U.S.C. § 441b(2) to include:

". . . any direct or indirect payment,
distribution, loan, advance, deposit, or
gift of money, or any services, or any-
thing of value . . . to any candidate,
campaign committee, or political party or
organization, in connection with any elec-
tion to any of the offices referred to in
this section . . . ." 1/
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The Bruinsma and Wertz complaints appear to rely
exclusively upon the superficial thrust of the cited statutory
language. 1In ABC's view, this is patently insufficient to

conclude that the mere appearance of a candidate (or presumed

l/ See also 2 U.S.C. § 431(8) (A) (i) which defines a contribu-
tion as a "gift, subscription, loan, advance, or deposit
of money or anything of value made by any person for the
purpose of influencing" an election. The Commission's
Rules and Regulations incorporate like provisions and
definitions. See, e.g., 11 C.F.R. §§ 100.7(a) (1),
114.1(a) (1) and 114.2.




candidate) on a broadcast discussion or talk program consti-
tutes an impermissible political contribution by the broadcast
organization (as distinguished, for instance, from a third
party corporate purchase or sponsorship of broadcast time for
a partisan political purpose). A brief review of the under-
lying purposes of 2 U.5.C. § 441b confirms this view,

The origin, legislative history and purpose of what
is now 2 U.S.C. § 441b is discussed in detail in United States

v. C,1.0,, 335 U.S. 106 (1948) and in United States v.

International Union United Auto Aircraft and Agr. Implement
Workers, 352 U.S. 567 (1957). With respect to corporations,

the Supreme Court in Unjted States v, C.I.0. states:

"This legislation seems to have been moti-
vated by two considerations. First, the
necessity for destroying the influence
over elections which corporations exer-
cised through financial contribution.
Second, the feeling that corporate offi-
cials had no moral right to use corporate
funds for contribution to political
parties without the consent of the stock-
holders."”™ 335 U.S. 106, 113 (footnotes
omitted). 1/

1/ See also United States v. International Union where the
Court observed that the "evil at which congress has struck
+ » » is the use of corporation or union funds to
influence the public at large to vote for a particular
candidate or a particular party." 352 U.5. at 589.
Significantly, U.S. v. International Union involved a
situation where a union had utillized i1ts dues to Sponsor
commercial television broadcasts designed to influence the
electorate to select certain candidates for Congress. The
Court's extensive discussion of that situation, including
elaborate citations te pertinent legislative history,
focused on the purchase of broadcast time by a union or
corporation without indicating that the provision of
broadcast time by a broadcast licensee was even remotely
analogous.
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The essential elements of an offense under 2 U.S5.C.
§ 441b have been summarized as follows: " (1) [a] contribution
or expenditure, (2) by a [corporation or] labor organization,
(3) for the purpose of active electioneering (4) in connection
with an election for named federal offices described in the
statute." United States v. Pipefitters Local Union No. 562,
434 P.24 1116, 1121 (8th Cir. 1970). In other words, the
activity Congress sought to restrict by 2 U.S5.C. § 441lb was of
a highli partisan nature -- "active electioneering™ in connec-
tion with specific federal -lictinnl.Lf

This construction, defining the kind of restricted
activity by the nature (as well as the fact) of the "contribu-
tion," is also reflected in pertinent provisions of the
Commission's rules and regulations designed to implement
Section 441b and other federal election laws. For instance,
Section 100.7(1) of the Commission's Rules, paralleling
Section 431 (e) of the statute, defines a "contribution® as
including payments, services or other things of value which
are made "for the purpose of influencing any election for
Federal office . . . ." 11l C.F.R. § 100.7(1) (emphasis

added). Similarly, "([a] gift, subscription, lcan, advance, or

As the Court emphasized in United States v. Boyle, 338 F.
Supp. 1028, 1033 (D.D.C. 1972), 1t Is only when a corpora=
tion or union is engaged in "active electioneering" on
behalf of particular Federal candidates "with the idea of

reaching the public at large . . . that the statute's
proscription . . . becomes applicable.”




deposit of money or anything of value made to a national
committee . . . Of a political party is not a contribution if
it is specifically designated to defray any cost incurred for
construction or purchase of any office facllity which is not
acquired for the purpose of influenc the election of an
candidate in any particular election for Federal office." 1l
C.F.R. § 100.7(b) (12) (emphasis added).:/

It is especially noteworthy that separate Commission
regulations specifically recognize the inherent journalistic
function that is being performed when broadcast facilities are
used for certain forms of political discussion -- a regulatory
acknowledgment, we submit, that further supports the conclu-
sion that Section 441lb is only intended to prohibit corporate
contributions undertaken with a clear partisan purpose. Thus,
the Commission's regulations also provide that "[a]lny cost

incurred in covering or carrying a news story, commentary, or

See also Advisory Opinion 1980-89, where the Commission
found that donations of food and beverages by corporations
to a reception by a Congressman (for his advisory commit=-
tee on the arts) were not contributions as long as "elec-
tioneering” was not involved; and Advisory Opinion 19%?-
54, where the Commission held that funds contribute ]
corporations to a campaign against the Panama Canal
treaties would not be considered contributions, even
though the campaign was headed by a congressional candi-

date, provided that the campaign did not involve "elec-
tioneering” for the candidate.




editorial by any broadcasting station . . . is not a contribu-
tdon . . . ." 11 C.P.R. § 100.7(b)(2) .Y

Based on the foregoing, it is fair to conclude that
two principal assumptions must underlie any determination that
the offer of broadcast time to political candidates (or those
who are presumed to be such) represents an illegal contribu-
tion. First, it would have to be assumed that the offer of
time represented a “"contribution" or “"expenditure” specifi-
cally "in connection with" a federal election, as that phrase
is used in 2 U.S.C. § 441b, Second, it would have to be
assumed that such "contributions®™ or "expenditures"™ of broad-
cast time are "made for the purpose of influencing" the nomi-
nation or election of a particular Federal candidate or candi-
dates.

We do not believe, however, that either 2 U.S.C.
§ 441b or pertinent Commission regulations were intended to
cover and should be interpreted to presume that broadcast

appearances -- whether in a regularly scheduled talk/

This regulation essentially mirrors Section 431(9) (B) (i)
of the Federal Election Campaign Act which provides that
the term "expenditure" does not include "any news story,
commentary, or editorial distributed through the facili-
ties of any broadcasting station, newspaper, magazine or
other periodical publication, unless such facilities are
owned or controlled by any political party, political

committee, or candidate.” 2 U.S.C. § 431(9)(B)(i). See

also Buckley v, Valeo, 424 U.S. 1, 50 note 56 (1976);

Reader's Digest Asscc., Inc. v. Federal Election Commis-

sion, 509 F. Supp. 1310, 1213 (5.D.N.Y. 1981),
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discussion program or in some other pruqrallf -= represent

either a contribution "in connection with" a specific election
or an attempt "to influence® such election. On the contrary,
the explicit language of the statute and its legislative
history, as construed by the courts and as reflected in the
Commission's own regulations, demonstrate that the prohibition
on corporate contributions was intended to restrict a highly
partisan form of corporate activity =-- what has been charac-
terized by the courts as "active electioneering.”

ABC's decision to feature the Governor of California

on its talk programs in Los Angeles and San Francisco was

l/ For instance, a station might decide to interrupt its
normal programming to schedule a program specifically
tailored around a particular candidate -- or, simply, to
offer a certain amount of broadcast time for the candidate
to use in whatever manner he wishes. 1In this regard, we
should note that federal communications law affirmatively
obligates broadcast licensees to provide time generally to
political candidates -- whether on a free or paid basis.
See, e.9., Columbia Broadcast System, Inc. v. nncratic
National Comm.,,

Indeed, the Federal Cn-nunicatxonl Commission has htld
that a licensee may, if he elects, fulfill his political
broadcasting obligations entirely through offers of free
time to candidates. See, e.9., Rockefeller for Governor
Campaign, 59 FCC 24 649 (1976). Moreover, Section

) of the Communications Act, enacted as part of
the Federal Election Campaign Act of 1971, provides that
broadcast stations face license revocation if they fail to
"allow reasonable access to or to permit purchase of
reasonable amounts of time"™ by legally qualified federal
candidates. As the FCC remarked (in comments before this
Commission concerning the formulation of debate regula-
tions): "We do not believe that Congress would, in the
same Act, require broadcasters to give time to Federal
candidates, and simultaneously declare those gifts to be
crimes” (by reading 2 U.S.C. § 441b to prohibit such
offers of broadcast time).
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clearly not a "gift” in the sense intended by 2 U.S.C.
g 441h.5/ In fact, by selecting the format and producing the
broadcasts, ABC's presentation of these programs constituted
the dissemination of news and informational material more akin
to the "news story and commentary" exemption of the statute
and the Commission's regulations. See pp. 12-13 gggg_.gf It
is equally apparent that ABC's decision to air these programs
was not partisan electioneering contemplated by Section 441lb.
Rather, its decision and activities in this regard represented
a natural extension of a broadcast licensee's fundamental
"public trustee"” role -- i.,e., to seek out and present the
critical issues of the day by representative ﬂpokespersons.gf
Finally, pertinent Commission interpretative rulings
also underscore the conclusion that the appearances in ques-

tion do not constitute a contribution under 2 U.S.C. § 441b.

1/ 1In this regard, we believe it is essential to distinguish
between the normal practice of a broadcast station to
invite particular persons to appear on the air, including
government officials and political candidates, and the
situation where a corporation (or any other entity not
affiliated with the station) purchases a discrete amount
of broadcast time for the benefit of a political candi-
date, Obviously, the latter situation differs markedly
from the former, and comes much closer to what would
normally be regarded as a "gift" or "contribution.”

Particular sensitivity by the Commision in even investi-
gating such matters is warranted when the claimed "con-
tribution" or incident involves a basic news story and
news dissemination. See Reader's Digest Assoc., Inc. v,
Federal Election Commission. 509 F. Supp. 1210, 1214
(S.D.N.Y. 8l).

See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).




For instance, even though the complainants attempt to distin-
guish Advisory Opinion 1977-42, that ruling, in fact, strongly
supports ABC's position. There, a federal Congressional
candidate from West Virginia had hosted two radio "interview"
programs on two different radio stations, one of which con-
sisted, at least in part, of the acceptance of live telephone
calls from the listening audience. One program, broadcast
weekly, was paid for and sponsored by a noncorporate business
enterprise, while the other pruﬁr;m was produced by the
station, with the candidate/host being "employed and paid by"
the station. The programs were broadcast after the candi-
date/host filed a registration statement with this agency, but
before the candidate/host filed as a candidate with the West
Virginia Secretary of State,.

The Commission found that "neither the stations
broadcasting [the] programs, nor the private sponsor of the
weekly program, have made a 'contribution' or 'expenditure' on
[the candidate/host's] behalf, as defined in the Act and
Commission regulations."™ AO 1977-42, p. 2. This conclusion,
the Commission added, was based on the assumption that the
programs were not conducted for the purpose of influencing the
candidate/hoat's nomination and the appearances did not
involve (a) any communication expressly advocating the nomina-
tion or election of the candidate appearing in the broadcast

or the defeat of any other candidate or (b) any solicitation,




making, or acceptance of campaign contributions for the candi-
date in connection with the appearanca.lf

Contrary to the contentions of Complainant Bruinsma
(pp. 2-3) and Complainant Wertz (p. 2), the current situation
is not readily distinguishable from the foregoing advisory
opinion. Bruinsma claims it is distinguishable merely
because, in AQO 1977-42, the candidate was one of several
government "representatives®” who hosted the "call-in" program
on the one station, and Governor Brown was the sole “"candidate
or elected official™ who made such broadcast appearances in
this case. First, it is simply not accurate that other
elected officials have not appeared on ABC as guest-hosts (see
PP. 4-6 supra). Second, there is nothing in AO 1977-42 to
suggest that the advisory opinion is dependent on whether one
or more candidates and elected officials appeared on the same

program.gf

In a general observation prefacing that ruling, the
Commission noted that its "[r]ecent advisory opinions

. « « have concluded that a 'contribution' or 'expendi-
ture' would not necessarily occur in certain specific cir-
cumstances where the major purpose of activities involving
appearances of candidates for Federal office was not to
influence their nomination or election."™ AOQO 1977-42, p.
2.?§iting. in addition, AO 1977-54, AO 1978-15 and AQ
1978-4.

Wertz claims AQ 1977-42 is distinguishable because
Governor Brown has not paid for the time, and has not
received any "continuing reimbursement™ for the appear-
ances, However, as we have noted, Governor Brown was
treated in the same manner as other guest hosts on ABC and
given certain compensation for the appearances.




In short, rather than being distinguishable, AD
1977-42 bears rather directly on the facts of the instant
case. There, as here, the candidate/host appeared on a radio
call-in program. There, as here, one of the programs was
regularly scheduled and was hosted by different persons at
different times. There, as here, the candidate/host had not
yet qualified as a candidate by completing the necessary
filings with state officials. There, as here, the appearances
were not conducted to expressly advocate or denounce a
particular candidacy or to solicit campaign contributions.

A more recent advisory opinion =- AQ 1981-=37 -~ adds
additional support to the conclusion that Governor Brown's
appearances did not constitute a contribution under 2 U.S5.C.

§ 441b. That ruling involved the participation of a United
States Congressman as moderator for a series of public affairs
forums to be taped before a live audience and then subse-
guently broadcast. The Commission held that corporate pur-
chases of tickets or advertising for the television or radio
presentation of the series was not prohibited under 2 U.S5.C.
§ 441b. Rather, the Commission concluded that even though the
candidate's "involvement in the public affairs programs may
indirectly benefit future campaigns,”™ the "major purpose" of
the activity would not be the nomination or election of the
Congressman or any other federal candiate. AOQ 1981~-37, p. 3.
In a statement that we believe has particular rele-

vance to the current complaints, the Commission emphasized
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that, in general, "[w] here the purpose of the activity is not
to influence the nomination or election of a candidate for
Federal office but rather in connection with the duties of a
Federal officeholder, the Commission has consistently held
that no contribution or expenditure results under the Act."
Id. at 2. Clearly, therefore, if a current federal Congress-
man may host or moderate a public affairs forum intended for
broadcast, without invoking 2 U.85.C. § 441b, an incumbent
Governor should likewise be able to host a radio talk program
without invoking 2 U.S5.C. § 441b. 1Indeed, that result is even
more compelling here where Governor Brown's appearances on KGO
and KABC were initiated by ABC in the exercise of its news and
programming judgment and public interest responsibilities
under federal communications law,

It is irrefutable that Mr. Brown is a highly news-
worthy figure as the Governor of the nation's most populous
state. His appearances in a "talk" or discussion format on
ABC's "all-talk" radio stations are, we submit, an integral
part of a broadcaster's basic responsibility to present impor-

tant public issues. See, e.g., Fairness Report, 48 FCC 24 1

(1974). To construe this activity as being conducted for the
purpose of influencing the nomination or election of Governor
Brown would not only belie the pertinent facts underlying his
appearances, it would directly contravene fundamental public

interest principles encouraging such broadcast discussions.

If they are to carry out their proper role under both the
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Ficrst Amendment and federal communications law, broadcast
journalists, whether incorporated or not, should be permitted
full freedom to select and present public officials, whether
candidates or not, for the purpose of addressing important

public issues and responding to public inquiries.

Iv.
conclusion

Accordingly, for the foregoing reasons, we urge the
Commission to find that no reason exists to believe that
either complaint sets forth a possible violation of the
Federal Election Campaign Act. Any other result, we submit,
would be contrary to both federal election law and this
Commission's interpretative rulings, as well as in direct con-
flict with applicable federal communications law.

Respectfully submitted,

AMERICAN BROADCASTING
COMPANIES, INC.

By Everett H. Erlick
Douglas S. Land
Lettice Tanchum
1330 Avenue of the Americas
New York, New York 10019

James A, McKenna, Jr.

Carl R. Ramey
McKenna, Wilkinson & Kittner
1150 Seventeenth St., N.W.
Washington, D.C. 20036

January 29, 1982 Its Attorneys
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Page one (1) January 26, 1982

Stﬁmm of Ms. Nelkane Benton, Director of Community Relations, KABC
Radio

1, Nelkane Benton, being duly sworm, h-r-b{ state that I am Director
of Community Relations at KABC Radio, Los Angeles, California.

I have reviewed the programs that aired on KABC on August 24, 1981
between the hours of 9:00 AM and 1:00 PM, on November 13, 1981 between the
hours of 4:00 PM and 7:00 PM, and on December 7, 1981 between the hours
of 4:00 PM and 7:00 PM, which were guest-hosted by Governor Edmund Brown.
The subjects discussed by Governor Brown, his guests, and listeners who
called the station were issues of general interest to the citizens of
California. In particular, no comments were made advocating the nomination
or election of Governor Brown for United States Senate or advocating the
defeat of any candidate for U.S. Senate.* In addition Governmor Brown
made no statements that could be construed as a solicitation of funds
for his candidacy.

The guest-host appearance b; Governor Brown was initiated by KABC
e~ Radio. It is the practice of the station, from time to time, to invite
prominent civic and political leaders to host talk programs. The Governor's
C appearance was consistent with the format of the station which consists
of a continuum of talk show programs and news reports. Governor Brown
O appeared as guest-host on a tal prngrlm in place of the regularly aired
talk program on November 11, 1981 and December 7, 1981. Governor Brown
“was paid for his appearances on KABC Radio in accordance with the minimum
- rates of the American Federation of Television and Radio Artists.
2 The station does not maintain transcripts of its talk programs and,
c_lccurdingly has no transcript of the programs on which Governor Brown
" appeared. The station, however, keeps a metro tech tape, which is a slow
«~ gpeed, low quality recording of its programming, twenty-four hours a day.

*Although no such comments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campliﬁn were made. ese lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.




Page two (2) . January 26, 1982

As Governor of the State of California, Edmund Brown has been a
frequent and sought after guest on KABC. 1981, Govermor Brown
wan as & =in guest on the Carocle gway program on March
9, 1981 between 8:37 PM and 8:55 PM, on August 7, 1981 between 7:12
and 7:17 PM, and on August 20, 1981 between 9:07 PM and 9:26 PM, and
as a phone~in st on the Michael Jackson show on May 7, 1981 between
9:06 AM and 9:21 AM. He was an in studio st of the Carole Hemingway
show on July 16, 1981 between 8:05 PM and 8:40 PM.

The station considexrs the ortunity to have had Governor Brown
guest-host a program on KABC Radio to have been a valuable program
service to its listeners.

Sworn to before me
this ; of
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Page three (3) January 26, 1982
Appendix A

Governor Edmund G. (Jerry) Brown Jr., littiﬂ! in for Michael Jackson on
8/24/8l--at approximately 11:16 A.M.--the following caller: "You're

doing a Stllt job. I may not vote for you for the Senate, but I'd like to
see you do this regularly." Governor Brown: (over caller's laugh) "Hey,
uh, you'd better keep an open mind, here. All right?"

Governor Edmund G. {Jnrr¥} Brown Jr., sitting in for Michael Jackson on
8/24/81. At approximately 11:45 A.M.--the following: Governor Brownm:
(reintroducing Undersheriff Sherm Block after the break) '""We're on with
Undersheriff Sherm Block of L.A. County. By the way, are you an announ-
ou're not an announced candidate, yet, I take it at this point."

lock: "I am not an announced candidate."” Brown: "I tell ya, it's a
secret at this point but one known to most of the citizens of the County."
Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that.”

Governor Edmund G. (Jerry) Brown Jr., on 12/7/81. At approximately

6:08 P.M. The following: Caller: "Governor, you're doing an outstanding
job." Governor Brown: "Is that as governor or is that on this talk show?"
Caller: (talking over Govermor's words) "...Put in for talk show host
instead of senator." Governmor Brown: "All right." Caller: "My question
is on reapportionment..."
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Statement of Ms. Jeannette Boudreau, Assistant Program Director,
KGO Radio.

I, Jeannette Boudreau, being duly sworn, hereby state that I am
Assistant Program Director at KGO Radio San Francisco, California.

1 have reviewed the programs that aired on KGO on October 19, 1981,
between the hours of lpm and 4pm, and on December 18, 1981, between
the hours of 7pm and l0pm, which were guest hosted by Governor Edmund
Brown. The subjects discussed by Gov. Brown, his guests, and listeners
who called the station, were issues of general interest to the citizens
of California. In Particular, no comments were made advocating the
nomination or election of Gov. Brown for U.S. Senate or advocating the
defeat of any candidate for U.S. Senate.* In addition, Gov. Brown made
no statements that could be construed as a solicitation of funds for
his candidacy.

Tha guest host appearances by Gov. Brown were initiated by KGO Radio.

It is the practice or the station, from time to time, to invite prominent
civic and political leaders to host talk programs in liew of regular
scheduled hosts. The governor's appearance was consistent with the
format of the station which consists of a continuum of talk show programs
anrd news reports. Gov. Brown appeared as a subsitute host for Jim Eason
on October 19, 1981 and for Ronn Owens on December 18, 198l1. Gov. Brown
was paid for his appearances on KGO Radio with accordance with the minimum
rates of the American Federation of Radio and Television Artists.

The station does not maintain transcripts of its talk prcgrams, and
accordingly, has no transcript of the programs on which Gov. Brown
appeared. The station, however, keeps a metro tech tape which is a slow
speed, low-guality reccrding of it's programming, 24 hours a day.

As Governor of the State of California, Edmund Brown has been a frequent
and sought after guest on KGO. During 1981, Gov. Brown was heard as a
phone-in guest on August 6 at 7pm, May 7 at 7pm, July 9 at lpm and as

, an in studio guest on July 8, 1981 at 7pm.

The station considers the opportunity to have had the Govenor of the
State guest host a program on KGO radio a valuable program service to
it's listeners.

* Although no such comments were macde during the course of these programs,
incidental references to the U.S. Sentatorial campagin were made. These
lasted a matter of seconds. The nature of these comments is set forth
and attached hereto as Appendix B
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On the show of October 19, 1981 at approx. l:40pm, a caller to the
program asked Gov. Borwn what his position on the abortion issue would
be if he were to become a U.S. Senator. Gov. Brown outlined his position
on abortion.

On the show of October 19th during the second hour of the broadcast

a caller asked Gov. Brown as a potential candidate for the Senate what
his views would be on space exploration. Gov. Brown outlined

hsi view on this subject.

Of December 18, 1981 at approximately 7:40pm, a caller questioned whether
Gov. Brown should be allowed air time on KGO Radio, since he was obviously
running for the Senate. Gov. Brown responded that he was making himself
accessible in this capacity as Govenor of California to those who elected
him an to whom he was accountable for his performance in office. Gov. Brown
stated that he was not a candidate in the eyes of the law.
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CERTIFICATE OF SERVICE

I, Beth Bennett, hereby certify that on this 29th
day of January, 1982, copies of the foregoing "Response of
American Broadcasting Companies, Inc." were sent by United

States First Class Mail, postage prepaid, to the following:

William E. Taylor, Esq.
Federal Election Commission
Seventh Floor

1325 K Street, N.W.
Washington, D.C. 20463

Burton R. Cohn, Esq.

Cohn, Gotcher, Singer & Anderscn
Fifth Floor

B33 Wilshire Boulevard

Los Angeles, California 90017

Mr. Martin Simon

Treasurer, Wertz for Senate
711 5. Vermont Avenue #207

Los Angeles, California 90005

7o i
Beth Bennett
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William E. Taylor, Esg.
Federal Election Conmissicn
Seventh Floor

1325 K Street, N.W.
washington, D.C. 20463
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Willlam Taylor, Esquire
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Bill:

RECEIVED
Gee M 705
82 JAN2B-.R34-§ 5

CITY NATIOMAL BANK TOWER
BUITE TRO
ORLAHOMA CITY, OKLA 73102
TEL A0m pas-TE8S

COREEL
THCHAS W DOwWD
BORECAT B HANSINS

o
LOWELL 4. BRADFORD
ALTRED TR

. :

I enclose a copy of Gannett Co., Inc.'s response to
the complaints of Theodore A. (Ted) Bruinsma and the Wertz
For Senate Committee. If you have any questions concerning
our response, or need any additional information, don't

hesitate to gilve me a call.

] erely,

PIERSQN, BALL & DOWD

Jofin J. Duffy

JJD:dh
Enclosure
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January 28, 1982
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Ganeral Counsel

Federal Election Commission
1325 K Strest, N.W.
Washingten, D.C. 20463

Ra: MUR 1418, MUR 1419
Dear HMr. Sceala:

We submit on bhhalf of Cammett Co., Inec., the parent
company of Pacific and Southerm m“& 1::.. which 4{s tha
, San

licensee of radio broadcast station Diego,
California, its responss to complaints filed by Theodore A.
(Ted) Bruinsma and the Werts For Senate Committes.

We also ask that this letter ba considered a statement
of our representation of Gannett Co., Inc, with refersncs to
MUR 1419. A statement of ngnlmnt:lun vith Tespect to
MUR 1418 has already besen filed.

If you have any questions comncerning this matter, don't
hesicace to contact ma.

Sincerely,
PIERSON, BALL & DOWD

John J, Duffy

JJD:dh
Enclosure

.ec: William Taylor, Eaq.




Before the
FEDERAL ELECTION COMMISSION
Washington, D.C.

In the Matter of MUR 1418
Gannett Co., Inc. MUR 1419

RESPONSE OF GANNETT CO., INC. TO COMPLAINTS BY
THEODORE A. (TED) BRUINSMA AND THE WERTZ FOR SENATE COMMITTEE

Gannett Co.. Inc. ("Gannett'), the parent company of Pacific
and Southern Company, Inc., which is the licensee of radio
station KS5DO, San Diego, California, submits this response to the
complaints filed by Theodore A. (Ted) Bruinsma and the Wertz For
Senate Committee (''Wertz Committee'). In their complaints,

Mr. Bruinsma and the Wertz Committee contend that Gannett has

permitted the Honorable Edmund G. Brown, Jr., the incumbent

Governor of California, to appear as a guest on the KSDO Midday

Show With Lawrence Gross (''Midday Show') to answer questions

telephoned to the station by members of the radio audience and
that by doing so Gannett has made a "contribution" or "expenditure"
in violation of 2 U,.S.C. §441b (1976).

Although Governor Brown has appeared several times on the

Midday Show, his appearances do not constitute contributions or

expenditures by Gannett. First, at the time of his appearances,
Governor Brown was not a candidate for any federal office, and

such candidacy is a precondition to his appearances being considered
contributions or expenditures. Furthermore, if Governor Brown

had been a candidate for federal office when he appeared on the
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Midday Show, his appearances would still not have consticuted
contributions or expenditures, because they were not in commection
with a federal election. The Commission has repeatedly held that
sponsorship of a candidate's appearance is not a contribution or
expenditure if the primary purpose of the appearance is unconnected
with a federal election and if during that appearance the candidate
neither solicits contributions to his campaign nor advocates his
election or the defeat of his opponents. Governor Brown's appearances
on KSDO were not connected with any campaign for a federal office;

he was offered an opportunity to appear on KSDO because the station's
staff concluded that providing KSDO's audience with an opportunity

to question the incumbent governor would serve the public intcerest.
During his appearances on the Midday Show, Govermor Brown did not
solicit contributions to nor advocate the election or defeat of any
federal candidate. Finally, assuming that during his appearances on
the Midday Show Governor Brown had advocated his election to a
federal office, his appearances would still not constitute contri-
buctlions or expenditures because they fall within the scope of 2 U.S.C.
§431(9)(B) (1) (Supp. IV 1981), which excludes from the definition

of expenditure the costs of any news story, commentary, or editorial

distributed over the facilities of a broadcast station. 1/

L/Although 2 U.S.C. §431(9)(B)(i) relates only to expenditures, the
Commission has construed it to be a limitation on the definition
of contribution as well. See 11 CFR §100.7(b)(2) (1981) and
AO 1978-76 [CCH ¥ 5370].
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A. Stacement of Facts.
After Mr. John Mainelli, KSDO's News Director, heard Governor

Brown on another California radio station acting as the "host" of
a call-in program, he contacted the Governor's staff and extended
to the Governor an invitation to appear on the Midday Show. The
Midday Show is broadcast Monday through Friday, 9:00 a.m. to noen,
and it has a standard format: Lawrence Gross, the host, appears
with a guest, and he and the guest receive telephone calls from
listeners. Public officials regularly appear on the Midday Show.
(Sge Exhibit I, Appendix A.)

KSDO was anxious to have Governor Brown appear because it
had concluded that the opportunity to question Governor Brown and
hear his responses would be attractive to the station's audience
and would serve the public interest. Governor Brown appeared on the

Midday Show three times: on October 12, 1981 from 10:00 a.m. to

11:30 a.m.; on October 28, 1981 from 9:00 a.m. to noon; and on
December 21, 1981 from 9:00 a.m. to noon. On each occasionm,

Governor Brown appeared with the program's host, Mr. Lawrence Gross.
To the best of Mr., Mainelli's and Mr. Gross's recollections, Governor
Brown neither solicited contributions to any candidate for any
federal office nor made any statement in support of or in oppositicn
to any candidate for any federal office during his appearances. (See

Exhibit I.)
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B. Since Governor Brown Was Not A Candidate For Federal Office
When He Appeared On The g;sdng Show, His Appearances Were
Not Contributions Or Expencitures By Gannett.

Title 2 U.S.C. §44lb prohibits corporations from making

contributions or expenditures in connection with any federal election.
Section 441b(b) (2) defines the terms contribution and expenditure
in relevant part as a gift of anything of value to a "candidate,
campaign committee or political organization.” Assuming that
Governor Brown's appearances as a guest on the Midday Show were
gifrs of radio time to him.lf these gifts could not be contributions
or expenditures unless Governor Brown was a candidate for some
federal office.3/ Neither Mr. Bruinsma nor the Wertz Committee
has submitted any evidence to show that Governor Brown was a
candidate for federal office when he appeared on KSDO.
C. Governor Brown's Appearances On The Midday Show Would Not

Have Been Contributions Or Expenditu?EE_E%EE_Tf He Had Been

A Candidate For Federal Office Because They Were Not In
Connection With A Federal Election.

To be a contribution or expenditure a gift must be made "in

connection with a federal election.”" 2 U.S.C. §441lb(b)(2). The

2/Mr. Bruinsma and the Wertz Committee assume that Governor Brown's
appearances on the Midday Show were "gifts" of radio time to
the Governor. Actually, it was Governor Brown who was providing
KSDO with a substantial benefit. KSDO, like other commercial
radio stations, tries to broadcast programming that will maximize
its audience. Since the audience appeal of call-in shows like the
Midday Show depends to a large extent upon the interest that the
audience has in the guest, Governor Brown's appearances conferred
a substantial benefit on KSDO,

3/c€. A0 1975-8 [CCH ¥ 5112].
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Commission has held that a candidate's appearance before membars

of his/her electorate is not "in connection with a federal election"
if the primary purpose of that appearance is not connected with a
federal election, and if the appearance does not include the
solicitaction of campaign contributions or any commumications advo-
cating the nomination, election or defeat of any candidate for federal
office. In AO 1977-42 [CCH Y 5313], the Commission held that
corporate sponsorship of a radio call-in program in which a candidate
for federal office was the host was not a contribution or expenditure.

Similarly, in AO 1981-37 [CCH ¥ 5623], the Commission permitted a

3

corporation to sponsor a series of televised public affairs forums
in which an incumbent Congressman, and apparent candidate for re-
election, was a participant, and in AO 1978-4 [CCH Y 5293], the
Commission allowed corporations to sponsor a testimonial dinner for
a Congressman in his congressional district despite the fact that

the Congressman was a candidate for re-election./
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D. Even If Governor Brown Had Used His Appearances To Advocate
His Election To Some Federal Office, ey Still Would Not
Have Constituted Contributions Or Expenditures By Gannett,
Because They Would Have Come Within The Scope of 2 U.S.C.
§431(9)(B) (i), Which Excludes From The Definition Of Those
Terms The Costs Of News Stories, Commentaries, And
Editorials Carried By A Broadcast Stationm.

Title 2 U.S.C. §431(9)(B) (i) provides that the cost of any

"I
fe

5/see also A0 1980-22 [CCH Y 5479] (the Commission held that an
incorporated trade association, and its corporate members, could
sponsor a series of town meetings in which Senators and Congress-
men participated); AO 1979-2 [CCH Y 5399] (the Commission approved
corporate sponsorship of political conferences in which a
Congressman would appear as a primary participant); AQ0 1978-15
[CCH ¥ 5304); and AO 1977-54 [CCH % 5301].
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news story, commantary, or editorial by any station, newspaper,
magazine, or other periodical publication will be exempt from the
definition of expenditure unless the facilities are owned or
controlled by a political party, a political committes, or
candidate. Although there has been some question about the
applicabilicy of Section 431(9)(B) (i) to the separate definition
of contribution and expenditure in Section 441b(b)(2), the plain
language of Section 431 demonstrates that Congress intended it to
apply across the board. WNothing in the legislative history of
Section 431 evinces any other intent. Furthermore, in its decision
in AO 1978-76 [CCH Y 5370), the Commission appears to have assumed
that Section 431 (£)(4)(a), the predecessor of Section 431(9)(B)(1),
applies to the definition of contribution and expenditure in Section
441b. In that Advisory Opinion, the Commission was asked if broad-
cast by a television station of a film showing the facilities that
were available to a Congressman's constituents would constitute a
corporate contribution or expenditure. The Commission answered in
the negative on the grounds that such a broadcast fell within the
ambit of Section 431(f) (4)(a).

Moreover, as the Commission's staff has recognized, the
legislative history of Section 441b and its predecessors demonstrates

that when it prohibited corporate contributions, Congress did not




intend to interfere in any way with the historic role of newspapers
and broadcast stations as providers of information to the
electorate.2’ Therefore, even if the Commission concludes that
Section 431(9)(B) (1) does not apply directly to Section &441b, it
would nevertheless be justified in using Section 431(9)(B)(i) as

a guide to a proper interpretation of Section 44lb.

Governor Brown's appearances as a guest on the Midday Show
fall within cthe ambit of Section 431(9)(B)(i), which excludes the
cost of "news stories" from the definition of contribution and
expenditure. The broadcast of a candidate's press conference would
cercainly qualify as a news story, and there is no significant
difference between the broadcast of a press conference during
which Govermor Brown would respond to questions from journaliste
and the broadcast of a call-in program during which Governor Brown
responds to questions from the radio audience.

Furthermore, we submit that even if KSDO had simply provided
Governor Brown with time to make statements in support of a
candidacy for federal office, such a program would still have come
within the scope of Section 431(9)(B)(i). Congress must have

intended the language of Section 431(9)(B)(i) to cover the broadcast

EIFEC Agenda Document #79-324, December 6, 1979, at 13.
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of statements by candidates in support of their candidacy, as well

as the broadcast of other campaign coverage. Any other inter-

pretation of Section 44lb's restrictions on corporate contributions
would put them in direct conflict with Congress' clear intention,
as manifested in Section 312(a)(7) of the Communications Act of
1934, as amended, 47 U.S.C. §312(a)(7) (1976), to encourage
broadcasters to make broadcast time available to candidates for
federal offices. Moreover, construing Section 441b to prohibit
absolutely the provision of free time to federal candidates would
bring Section 441b in direct conflict as well with Section 315 of
the Communications Act of 1934, as amended, 47 U.S.C. §315 (1976).
Section 315 states that if the licensee of a broadcast station permits
a candidate to use the station, it must give equal time to all
other candidates for the same office. Section 315 reflects a
Congressional determination to allow licensees to give free time

to candidates for the expression of their views, conditioned on
their providing equal time to other candidates. The Congressional
scheme created by Section 315 would be nullified, however, if
Section 441b was interpreted to prohibit radio and television
licensees from giving broadcast time to federal candidates.

Section 441b must be construed, therefore, to permit broadcast
stations, like KSDO, to provide candidates for federal elective

office with time in which to advocate their candidacy.




E. Ceonclusion.
Gannett respectfully submits that the complaints filed by

Mr. Bruinsma and the Wertz Committee do not provide any
reason to believe that Gannett has violated Section 441b of the
Federal Election Campaign Act, as amended, and, therefore,
their complaints should be dismissed.

Respectfully submitted,

GANNETT CO., INC.

By
John J. ﬁuf!y

PIERSON, BALL & DOWD
1200 18th Street, N.W.
Washington, D.C. 20036
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January 28, 1982
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A’Dlﬂf OF JOHN MAINELLI .

I, the undersigned, John Mainelli, under cath, depose and say that:

l. I am the News Director at radio broadcast station KSDO, San
Diego, California.
2. During the Fall of 1981, I heard Edmund G. Brown, Jr., the

Governor of California, appearing on a call=in program on another radio
station. During that call-in program, Governor Brown indicated that he
would like to appear on other such programs throughout the state. Be-
lieving that Governor Brown's appearance would appeal to our audience
and would be in the public interest, I contacted the Governor's staff
on behalf of KSDO and extended to the Governor an invitation to appear

on the KSDO Midday Show with Laurence Gross ("Midday Show").
3. The Midday Show is one of a number of talk shows that are

101

broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.
to noon. The Midday Show has a set format. Laurence Gross, the host,
appears with a guest, and he and the guest receive telephone calls from
listeners. Discussions are scmetimes directed towards a single topic
area in which the guest has a particular expertise; but at other times,
the subject area is not limited, and the guest responds to a wide rance

of questicns from the station's audience. Governor Brown appeared on the
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Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;
on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981
from 9:00 a.m. to noon. On each occasion, Governor Brown appeared as a
guest with Laurence Gross, the ragular host.

4. Public officials frequently appear on the Midday Show. Some
of the public figures who have aprceared recently are listed in the

attached Appendix A.
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5. Governor Brown was asked to appear on the Midday Show because
he was the Governor of California and, therefore, his appearance was
likely to be attractive to our audience and would serve the public
interest by providing residents of the San Diego area with an opportunity
to question him about state policies.

6. To the best of my knowledge, Governor Brown was not at the
time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during
his appearances on the Midday Show, Governor Brown did not solicit con-
tributions on behalf of any candidate for federal office nor advocate

the election or defeat of any candidate for federal cffice.

JOHN MAINELLI

Subscribed and sworn to before me this

January, 1982.

CFFICIAL STAL
CM HENNEN N
NOTARY 2ULLIC ZALPORNMIA
PRIMCIPAL QFFICE 1N
SAN DIESO COUNTY
My Commission Expirss )
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Comment Sheet

12 Day Report

MUR ¢ /9T

Staff Member ﬂé

Date ___ s-25- L
Time of Transmittal /-25-f1 i'c‘sjrm

Expiration of 72-hour Comment Period; /& -Fa

QLo N { o e N
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Comments:
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approve

object conference date/time SI % '&r... R
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Comment Sheet

12 Day Report

MUR & _/4/¥
Staff Humbe@

Date /- RA5-FL
Time of Transmittal /~J5-fiL g_-s.ﬁ'.,mn

Expiration of 72-hour Comment Period: , - AL -8+

Comments:
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g

object conference date/time

no comment
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12 Day Report
January 12, 1982

MUR NO. 1418 and 1419
Staff: WwWilliam Taylor
Date Assigned to Etl!!

12/23/8)
12/28/81

Source of MUR: Complaints Theodore A. Bruimsma filed and the

Wertz for Senate Campaign filed

Respondent's Names: Edmund G. Brown, Jr. (1418 and 1419)

Brown for U.S. Senate Committee (1419)
American Broadcasting Company (1418 and 1419)
McClatchy Broadcasting Corp. (1418 and 1419)
Gannett Company (1418)

Columbia Broadcasting Company (1419)

Statement of the Case

The complaints contend that:

1)

2)

3)

Jerry Brown is a candidate for federal office, namely,
the United States Senate;

he has appeared on various radio talk show programs for
the purpose of promoting his candidacy for this office;
he did not pay to appear on these programs and the free
air time given Jerry Brown is the receipt of something
of value;

the radio stations that gave this free air time are
corporations. Thus, Mr. Brown received something of
value from corporations; and

the free air time was given for the purposes of

influencing a federal election.




On April 7, 1981, the Brown for Senate Committee was formed;
it was organized, according to its Statement of Organization, as
Jerry Brown's principal campaign committee and has raised over
one million dollars. As of yet, Jerry Brown has not filed a

statement, prusvant to section 432(e)(l), dlilgnlting this

committee as his principal campaign committee. RAD has sent to
Mr. Brown a letter requesting either a disavowal letter or a
Statement of Candidacy.

Ultimately, Jerry Brown will acknowledge the fact that this
committee is his principal campaign committee. (According to
RAD, he intends to file this week; with over one million dollars
in the treasury, it is highly unlikely he will disavow the
Committee). When he does acknowledge the committee or if he
fails to disavow the committee within 30 days, (see
section 100.3(a)(3)), he will be subject to Commission action for
his failure to comply with section 432(e)(l1). However, the major
issues in these complaints are not direct at a Section 432(e) (1)
statement, but the purpose of Mr. Brown's appearances (See
AO 1981-37 and AO 1977-42), i.e., whether Mr. Brown is a
candidate.

The facts involved in AO 1977-41 closely parallel the facts
presented in these MURs. The AO requestor, Ken Hechler, hosted
two talk show programs that ran from August 1977 through
October 1977. Prior to appearing on these shows, Mr. Hechler
filed with the Commission as a candidate for federal office but

did not qualify under West Virginia as a candidate until




January 11, 1978, The Commission found that neither the

broadcast company nor the program sponscors made a contribution teo
Hechler's campaign. The Commissiocn applied the "major purpose®
test in reaching this decision. .
e lim i
Only information needed will be radio program tapes.
tement of Track Desi

Track II.
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Secretary

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR-1418 and
MUR-1419

Dear Sir:

410733

This letter is written on behalf of American
Broadcasting Companies, Inc. to respectfully reguest
an extension of time in which to respond to the Com-
mission's letters of inquiry with respect to the above-
referenced complaint proceedings.

The Commission's letter regarding the complaint
in MUR-1418 was received in New York on January 4, 1982;
and the Commission's letter regarding the related com-
plaint in MUR-1419 was received in New York on January 7,
1982. Both complaint letters were first received in
Washington, D.C. by undersigned counsel on January 7,
1982 (after, apparently, having been addressed and first
sent to counsel for the Democratic National Committee on
New Hampshire Street in Washington). Based thereon, a
single response to both complaints would be due on or
about January 22, 1982 (utilizing the latter of the two
applicable starting dates).

o
c
-
c
o
o

Because the subject complaints raise a number
of matters which should be thoroughly examined before a
response is formulated, a brief extension of time is
needed. This is particularly so in light of the need to
collect essential data and coordinate the response among




Secretary

Federal Election Commission
January 21, 1982

Page Two

personnel and counsel in New York, Washington, D.C.,
Los Angeles, and San Francisco. For example, part of
this process has involved the need for station person-
nel at KABC, Los Angeles and KGO, San Francisco to
review lengthy and technically inferior tape recordings
of each of the subject broadcasts.

Accordingly, ABC respectfully requests that
the time for submitting any material responsive to these
two complaints be extended by one week -- i.e., from
January 22, 1982 to and including January 29, 1982.

Very truly yours,

CE o

William E. Taylor, E:q.u’/f
Burton R. Cohn, Esq.
Mrp. Martin Simon




Memorandum to the File

Kenneth A. Gros

MURs 1417 & 1418

On January 19, 1982, I called John Emerson back who was calling
Bill Taylor. Mr. Emerson said that he had heard that the complainant
in this matter was going to withdraw his complaint. I have received
notice from the Press Office prior to his calling that there was a
reporter in Los Angeles who indicated that the complaint will be
withdrawn. I told Mr. Emerson that I have received nothing from the
complainant as far as withdrawal was concerned and that the withdrawal
of a complaint did not necessary mean that the Commission will not
pursue it. Thus, Mr. Emerson understood that he was still required

to follow an answer to the complaint as alleged.

ce: T. Whitehead
B. Taylor
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Federal Election Commission

1325 K Street, N.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to MUR 1418

Dear Mr. Taylor:

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter “"McClatchy”) by Theodore A.
Bruinsma, a candidate for the Republican nomination for the
U.S. Senate from the State of California. McClatchy is the
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California. 1In his complaint, Mr. Bruinsma
alleges that the appearance of California Governor Edmund G.
(Jerry) Brown, Jr. on radio programs produced by McClatchy
constituted illegal campaign contributions from McClatchy to
Brown. In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S.C. §431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.5. Senate in
1982.
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Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to guestion Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,l/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

The Programs Presented by McClatchy Were “"News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
“the Act") prohibits political "contributions" and "expenditures'
by corporations. 2 U.S8.C. §441b(a)(1976). However, Section
431(9)(B) (i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
+ +» +» unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure” in
the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station,” with the same exception for stations
owned or controlled by candidates, committees or parties.

1/ See p. 6-7, infra.
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11 cFR §§100.7(b)(2), 100.8(b)(2) (1981).2/ These provisions,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy ltatiunl.gj

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. In
AO 1978-76 (Answer to Carole Shotwell, Legal Counael to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." 1Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved
the appearance of ocne political figure only, in a format that
would increase the politican's exposure to the community.4/

2/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution" is not
material. If a corporate broadcaster's programming
could be considered a contribution, but not an expen-
diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties.” Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

Neither McClatchy Newspapers nor any of its broadcast
Eacilities are owned or controlled by any political
party, political committee, or candidate.

In fact, Congressman Duncan's film was produced with his
campaign funds.
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Lastly, it appears that neither Congressman Duncan's film

nor Governor Brown's commentary was edited by the stations
broadcasting these programs. Faced with these facts, the
Commission in Duncan found that the station's exercise of

its responsibility to serve the public interest was conclusive
of the program's 1ega1it¥ The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the “"news story"
exception a broad interpretation. In Reader's Di
Association, Inc. v. Federal Election CammIi-ion.iﬁﬁﬁ F.Supp.
1210, 1214 (5.D.N.Y. 19315, the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

[Tlhe express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
inveatigating incidentl that are exempted
exercises of the press' prerogatives . .
[Tlhis dispute involves First Amendment con-
siderations based on a recognition that

freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Electicn Commission v.
Phillips Publishing, Ine., 517 F.S5upp. 1 D.D.

(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 1981) (citing Reader's D;geat Association
wlth approval). In determining whether a press entity is acting

as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functiones that relate to the dissemination of information. For
example, the activity at issue in Reader's Diiest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island. The court found that this distribution
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could be exempt from FECA scrutiny, despite its obviocus tendency
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thus, the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.

Reader's Diga-t Association, supra. at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
“that fall[s] broadly within the press entity's legitimate press
function.” Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.5/ The subject radio
programs fall sgquarely within the Act's news story exemption.

McClatchy Did Not Permit Brown's Radio Appearances

For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "econtributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,
locan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office.” 2 U.S.C. §431(8)(A)(i)(1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office.”

2 U.S.C. 5431(9)(A)(4)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,

even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

5/ 1In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not theraby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.
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story exemption, would not contravene the Act if McClatchy
lacked an intent to influence the upcoming Senatorial election.

Although Mr. Bruinsma's complaint contains the conclusory
statement that the alleged "gifts" of radio time to Brown were
made for "the major purpose" of influencing the election,
Complaint, para. C., no relevant evidence is presented that
wouEa support this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory Opinion,
and on the views of two "Republican political strategists,"
Bruinsma asserts that Brown's appearance on these radio programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchy,
Mr. Bruinsma makes the bare assertion that the broadcaster
“must have known that the appearances had a direct relation
to the campaign." Complaint, para J.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of the
McClatchy-owned stations named in Mr. Bruinsma's complaint.
Exhibits A, B, and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.7/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,
merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest.8/

47 uU.S.C. §%307, 309(a) (1976).

See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 rFcc2d 1, 10 (1974); see also,
e.g., West Coast Media, Inc., 79 FCC2d 610 {1980]).

The Act's definitions of "contribution" and "expenditure’
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the

purpose of influencing the election is immaterial.
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The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of FECA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election.” AO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler"”). In the Hechler
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a “"contribution® or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,9/ the Hechler
program described above did not involve the appearance of
"many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for
an Advisory Opinion involved two programs, one of which had
been hosted by numerous officials, the other of which was

apparently hosted by Hechler alone. Neither of these programs
was determined to be a campaign contribution. Furthermore,

the Commission's Opinion does not indicate that the appearance
of other officials on one proyram was in any way determinative
of their decision, nor does it indicate whether these other
officials included any of Mr. Hechler's competitors in the
Congressional election. Finally, even if the facts in the
present case were somehow distinguishable from those in Hechler,
the appearance of the California governor alone on McClatchy's
programs would not reflect a purpose to influence Brown's
candidacy. O©Of all the possible candidates for the Senate from
California, only Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argunent. The Commissioner's dissent did not criticize, but in
fact endorsed, the "purpose" test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
toc the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the outcome of an

9/ Complaint, para. E.
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-luction.l%f The Staebler dissent, therefore, offers no support
for a finding that McClatchy has vioclated the FECA.

Furthermore, the Hechler opinion has been strongly
reaffimed, without dissent, in a more recent Advisory Opinion
of the Commission. AO 1981-37 (Answer to Representative Richard
A. Gephardt). Representative Gephardt proposed to host a public
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution results when the major
purpose of an activity is not to influence a Federal election.
Significantly, the Opinion added that "[a]lthough it is possible
that [Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of [Gephardt] or any other candidate to
Federal office." This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or pop-
ularity requires a finding that unlawful campaign contributions
were made.

Lastly, the FEC's application of the "purpose" standard

has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. Bl1-0336 (D.D.C. Sept. 23, 1981), the
Bistrict Court upheld the FEC's refusal to find that a newspaper

ng Commissioner Staebler's dissent states, "I agree with
the Commission's efforts to articulate some standard
by which candidates' activities may be judged as being
for the purpose, or not for the purpose, of influencing
their election. . . . [However,] [to] suggest, as the
Commission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec-
tion, is a dangerous departure."

The Commission, however, appears not to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic] the activity [e.g., advocacy

and solicitation] described above" (emphasis added).
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advertisement constituted a corporate campaign contribution.

The court stated that "[wlhile the contours of the 'purpose test'’
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . . . . There seems to
be no basis . . . to hold the purpose test inherently arbitrary.”
On the factes in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision
to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is reguested to recommend this concluaion to
the Commission, and the Commission is requested to close its
file with respect to MUR=-1418.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

nd G. Bender, Jr.

By JXLHTZ‘E:D LL/\SL‘_“-::B

David D. wWila

Its Attorneys
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ARXIZR

I, RICHARD F. SHEPPARD, am Stxtion Manager of Radio

. Station KFBK, Sacrasento, California., In this position, I have
ultimate responsibility for the station's day-to-day
programning decisions.
In Beptember 1981, I learned that Governor Brown would

be willing to host a call-in radio program on KFBE. During the

progcam the Governor would answer questioms phoned in by the
station's listeners. Because of the Huﬂitrr:iﬁnln fruit fly

controversy concerning the Governer's handling of that problem,

and other newsworthy public issuee, such as oil exploration off
the California coast and nuclear power, it was readily apparent
that this format would result in a uniguely informative and
valuable public affairs program. Ag a result, it was decided
that Governor Brown should appear on this program. In no
manner was the station's decision motivated by a desire or

intent to influence Governor Brown's possible candidacy for the

B204031 4904K%

U. 5. Benate,

Subscribed and sworn to before
me this 18th day of Januvary, 19B2.

¢ N '11:
for the County of Sacramento, State ej;..
of Caiifcrnia,
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I, ROBERT E, NEUZZLING, ma Slation Manager of Radio Gtaticn KBEE,
Yodegto, LUzlifornia.

In this posisisn, I kave ultismete respeneibilisy For the station'e
day-to-day prograxzming decisions.

in, September 951, T learmed thal Ooverner Erown would be willing
Nrinp the prozram the Covenor
the sraticn's listeners. Decause of
freie {1y controverey concerning the Covernor's handling
t probles, and other pews warthy public igsues, puch as oil explorscion
v2lifornin coast, and nuclear power, it was reacily apparent that
irmat would resule in 3 unigualy infarmative and valvadble Fublic
Az 2 Tasult, it was decicad that Govenor Brovnm ghould
Iz uo manner was the sfdclan's decislon motivated
inflnonce Governor Srown's poemitle candidacy

7

E. NEUT2UING

Sgbgerided end sworm Lo belore me
this i8th dav of Janvarz, 1582
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William Taylor, Esquire
Office of the General Counsel
Federal Election Commission
1325 K Street, M.W., 7th Fl.

Washington, D.C. 20463
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January 19, 1982
Federal Election Commission

1325 K Street, N.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to MUR 1418

Dear Mr. Taylor:

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy") by Theodore A.
Bruinsma, a candidate for the Republican nomination for the
U.S. Senate from the State of California. MecClatchy is the
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California. 1In his complaint, Mr. Bruinsma
alleges that the appearance of California Governor Edmund G.
(Jerry) Brown, Jr. on radio programs produced by McClatchy
constituted illegal campaign contributions from McClatchy to
Brown. 1In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S.C. §431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Senate in
1982.
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Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commissicon's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to gquestion Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,l/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

The Programs Presented by McClatchy Were "News
Stories"” Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S5.C. §441b(a)(1976). However, Section
431(9)(B)(1i) of the Act provides that the term "expenditure”
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
+ + » unless such facilities are owned or contreolled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in
the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station," with the same exception for stations
owned or controlled by candidates, committees or parties.

1/ See p. 6-7, infra.
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11 CFR §§100.7(p)(2), 100.8(b)(2) (1981).2/ These provisions,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy stations.3/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. 1In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter “Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the atation
carries a film . . . as a public service announcement."” 1Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved
the appearance of one political figure only, in a format that
would increase the politican's exposure to the cnmmunity.if

2/ Congress' failure to expressly exempt news stories,
etc., from its definition of “"contribution" is not
material. If a corporate broadcaster's programming
could be considered a contribution, but nct an expen-
diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
eaxpenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

In fact, Congressman Duncan's film was produced with his
campaign funds.
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Lastly, it appears that neither Congressman Duncan's film

nor Governor Brown's commentary was edited by the stations
broadcasting these programs. Faced with these facts, the
Commission in Duncan found that the station's exercise of

its responsibility to serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Digest
Association, Inc., v. Federal Election Commission, 509 F.Supp.
1210, 1214 ES.D.N.Y. 1981), the court discussed the exeception

while narrowing the FEC's permissible investigation of press
entities:

[T]he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . . . .
[TIhis dispute involves First Amendment con=
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association):; see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 198l1) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island. The court found that this distribution
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could be exempt from FECA scrutiny, despite its obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thua, the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.

Reader's Digest Association, supra. at 1215.

Applying these rules to the present case, there is neo
doubt that McClatechy's radio stations were engaged in activity
“that fall[(s] broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inguiring further into MeClatchy's decision to have
Governor Brown appear on its radio programs.5/ The subject radio
programs fall sguarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Electiocn.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office.” ,i._.]SL.C.E;_- 431(8)(A)(1)(1976) (emphasis added).
Similarly, the term "expenditure,"” as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office.”

2 U.5.C, §431(9)(A)(1i)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,

even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

5/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.
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story exemption, would not contravene the Act if McClatchy
lacked an intent to influence the upcoming Senatorial election.

Although Mr. Bruinsma's complaint contains the conclusory
statement that the alleged "gifts" of radio time to Brown were
made for "the major purpose” of influencing the election,
Complaint, para. C., no relevant evidence is presented that
would support this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory Opinion,
and on the views of two "Republican political strategists,"
Bruinsma asserts that Brown's appearance on these radio programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchy,
Mr. Bruinsma makes the bare assertion that the broadcaster
“must have known that the appearances had a direct relation

to the campaign.” Complaint, para J.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of the
McClatchy-owned stations named in Mr. Bruinsma's complaint.
Exhibits A, B, and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is cruclal in
determining how well this obligation is met.7/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,
merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest .8/

47 u.s.C. §§307, 309(a) (1976).

See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 Fcca2d 1, 10 (1974); see also,
e.g., West Cocast Media, Inc., 79 FCC2d 610 TTEBﬂi.

B/ The Act's definitions of "contribution" and "expenditure'
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on MeClatchy's stations for the

purpose of influencing the election is immaterial.
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The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of FECA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election." A0 1977-42
(Anewer to Ken Hechler) (hereafter "Hechler"). 1In the Hechler
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,?2/ the Hechler
program described above did not involve the appearance of
“many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for
an Advisory Opinion involved two programs, one of which had
been hosted by numerous officiala, the other of which was
apparently hosted by Hechler alone. MNeither of these programs
was determined to be a campaign contribution. Furthermore,
the Commission's Opinion does not indicate that the appearance
of other officials on one program was in any way determinative
of their decision, nor does it indicate whether these other
officials included any of Mr. Hechler's competitors in the
Congressional election. Finally, even if the facts in the
present case were somehow distinguishable from those in Hechler,
the appearance of the California governor alone on McClatchy's
programs would not reflect a purpose to influence Brown's
candidacy. O©Of all the possible candidates for the Senate from
California, only Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argument, The Commissioner's dissent did not criticize, but in
fact endorsed, the "purpose" test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
to the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the ocutcome of an

9/ Ccomplaint, para. E.
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election.10/ The Staebler dissent, therefore, offers no support
for a finding that McClatchy has viclated the FECA.

Furthermore, the Hechler opinion has been strongly
reaffimed, without dissent, in a more recent Advisory Opinion
of the Commission. AO 1981-37 (Answer to Representative Richard
A. Gephardt). Representative Gephardt proposed to host a public
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution results when the major
purpose of an activity is not to influence a Federal election.
Significantly, the Opinion added that "[a]llthough it is possible
that [Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of [Gephardt] or any other candidate to
Federal office." This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or pop—-
ularity requires a finding that unlawful campaign contributions
were made.

Lastly, the FEC's application of the "purpose" standard

has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the
District Court upheld the FEC's refusal to find that a newspaper

10/ Commissioner Staebler's dissent states, "I agree with
the Commission's efforts to articulate some standard
by which candidates' activities may be judged as being
for the purpose, or not for the purpose, of influencing
their election. . . . [However,] [to] suggest, as the
Commission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec-
tion, is a dangerous departure.”

The Commission, however, appears not to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic] the activity [e.g., advocacy

and solicitation] described above" (emphasis added).
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advertisement constituted a corporate campaign contribution.

The court stated that “"[wlhile the contours of the 'purpose test'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . . . . There seems to
be no basis . . . to hold the purpose test inherently arbitrary."
On the facts in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest"” magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establisgh that intent to influence a Federal elec-
tion ies a required element of an unlawful campaign contribution.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision
to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,

through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is reguested to close its
file with respect to MUR-1418.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

nd G. Bender, Jr. -

By {:<”_}‘£:> LL/\SI‘"‘~f::5

David D. wild

Its Attorneys
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I, RICHARD P. SHEPPARD, am Station Manager of Radio
gtation EFBR, Sacramento, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown would
be willing to host a call-in radio program on KFBK. During the
program the Governor would answer questions phoned in by the
atation's listeners. Bacause of the Hedltnr:;naln fruit fly
controversy concerning the Governor's handling of that problem,
and other newsworthy public issues, such as oil explocation off
the California coast and nuclear power, {t was readily apparent
that this format would result in a unigualy informative and
valuvable public affairs program. As a result, it was decided
that Governor Brown should appear on this program. In no
manner was the station's decision motivated by a desire or
intent to influence Governor Brown's possible candidacy for the

U. 5. Senate.

Bubscriced and swern :¢ before
me tnis l8th day of January, 1%82.

Nottary Pubiic
for the County of Sacramento, State
of Califcrnia,







1, ROBERT E. NEUILLING, = Staticn Manarper of Radic Staticn KBEE,
Modesto, aiifornia.

In cthis powiticn, T Rave yltisete responeibility foc the csiztion's
day-te-day prograzsing decisisnsg.
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AFFIDAVIT

I, James R. Hillbn..ll Station Manager of Radio
Station KMJY, Fresno, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown
would be willing to host a call-in radioc program on KAJ.
During the program the Governor would answer guestions
phoned in by the station's listenexs. Because of the
Mediterranean fruit fly controversy concerning the Governor's
handling of that problem, and other newsworthy public issues,
such as oil exploration off the California coast and nuclear
power, it was readily apparent that this format would result
in a unigquely informative and valuable public affairs prograr.
As a result, it was decided that Governor Brown should appear
on this program. In no manner was the station's decision
motivated by a desire or intent te influence Govgrnnr Brown's

possible candidacy for the U.S5. Senate,

\\-—\:u wed” f 6{,.’, /‘

Sames R, nilson

Subscribed and sworn to befcre rme the l5th day of January, 12EzZ.

tate of Califorria.
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Federal Election Commission 3
1325 K Street, N.W. o
Washington, D.C. 20463 3

Attention: William Taylor, Office of General Counsel

wn
-

Re: Response of McClatchy Newspapers
tc MUR 1418

Dear Mr. Taylor:

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy") by Theodore A.
Bruinsma, a candidate for the Republican nomination for the
U.S. Senate from the State of California. McClatchy is the
licensee of Radio Stations KFEK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California. 1In-his complaint, Mr. Bruinsma
alleges that the appearance of California Governor Edmund G.
(Jerry) Brown, Jr. on radio programs produced by McClatchy
constituted illegal campaign contributions from McClatchy to
Brown. In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S.C. §431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Senate in
1982.
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Brown's position has required his participation and
leadership in numerous Toliticully sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department’'s plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his poesition as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,l/ MecClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

1. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions"” and "expenditures
by corporations., 2 U.S.C. §441b(a)(1976). However, Section
431(9)(B) (i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
+ « « unless such facilities are owned or controlled by any
political party, political committee, or candidate.” Similarly,
the definitions of both “"contribution" and "expenditure" in
the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station,"” with the same exception for stations
owned or controlled by candidates, comnittees or parties.

1/ See p. 6-7, infra.
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11 cFR §§100.7(b)(2), 100.8(b)(2) (1981).2/ These provisions,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy stations.3/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978, 1In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congresaman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, “this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." 1Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved
the appearance of one political figure only, in a format that
would increase the politican's exposure to the cnmmunity.&f

2/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution" is not
material. If a corporate broddcaster's programming
could be considered a contribution, but not an expen=
diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

In fact, Congressinan Duncan's film was produced with his
campaign funds.
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Lastly, it appears that neither Congressman Duncan's film

nor Governor Brown's commentary was edited by the stations
broadcasting these programs. Faced with these facts, the
Commission in Duncan found that the station's exercise of

its responsibility to serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Digest
Association, Inc. v. Federal Election Commission, 509 F.Supp.
1210, 1214 (S.D.N.Y. 1981), the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

[Tlhe express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . . . .
[TIhis dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association): see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaguiddick Island. The court found that this distribution
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could be exempt from FECA scrutiny, despite its obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest” on a similar subject. Thus, the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.
Reader's Digest Association, supra. at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
“that fall(s] broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.5/ The subject radio
programs fall squarely within the Act's news story exemption.

McClatchy Did Mot Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

MecClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means “any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office.™ E’ﬁ.g.c. §431(8)(A)(1)(1976) (emphasis added).
Similarly, the term "expenditure,” as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office."

2 U.S5.C. §431(9)(A)(1)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,

even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

§f In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby wailve its constitutional and statutory rights
with respect to any further FEC investigation of this matter.
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story exemption, would not contravene the Act if McClatchy
lacked an intent to influence the upcoming Senatorial election.

Although Mr. Bruinsma's complaint contains the conclusory
statement that the alleged "gifts" of radio time to Brown were
made for "the major purpose” of influencing the election,
Complaint, para. C., no relevant evidence is presented that
wnuEE support this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory Opinion,
and on the views of two "Republican political strategists,”
Bruinema asserts that Brown's appearance on these radio programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchy,
Mr. Bruinsma makes the bare assertion that the broadcaster
"must have known that the appearances had a direct relation
to the campaign.” Complaint, para J.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of the
McClatchy-owned stations named in Mr. Bruinsma's complaint.
Exhibits A, B, and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.7/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,
merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest.8/

47 U.5.C. §4307, 309(a) (197s6).

See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d I, 10 (1974); see also,
e.g., west Coast Media, Inc., 79 FCC2d 610 (1980).

The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor.” That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on HMcClatchy's stations for the

purpose of influencing the election is immaterial.
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The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no viclation of FECA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election.” AO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler"). In the Hechler
opinion, the Commission applied this rule to the hosting o
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,9/ the Hechler
program described above did not involve the appearance of
"many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for
an Advisory Opinion involved two programs, ocne of which had
been hosted by numerous officials, the other of which was
apparently hosted by Hechler alone. MNeither of these programs
was determined to be a campaign contribution. Furthermore,
the Commission's Opinion does not indicate that the appearance
of other officials on one program was in any way determinative
of their decision, nor does it indicate whether these other
officials included any of Mr. Hechler's competitors in the
Congressional election. Finally, even if the facts in the
present case were somehow distinguishable from those in Hechler,
the appearance of the California governor alone on McClatchy's
programs would not reflect a purpose to influence Brown's
candidacy. Of all the possible candidates for the Senate from
California, conly Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argument. The Commissioner's dissent 4id not criticize, but in
fact endorsed, the "purpose" test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
to the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the outcome of an

Ef Complaint, para. E.
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election.10/ The Staebler dissent, therefore, offers no support
for a finding that McClatchy has violated the FECA.

Furthermore, the Hechler opinion has been strongly
reaffimed, without dissent, In a more recent Advisory Opinion
of the Commission. AO 1981-37 (Answer to Representative Richard
A. Gephardt). Representative Gephardt proposed to host a public
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution results when the major
purpose of an activity is not to influence a Federal election.
Significantly, the Opinion added that "[a]lthough it is possible
that [Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of [Gephardt] or any other candidate to
Federal office." This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or pop-
ularity requires a finding that unlawful campaign contributions
were made.

Lastly, the FEC's application of the "purpose" standard
has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the
District Court upneld the FEC's refusal to find that a newspaper

10/ Commissioner Staebler's dissent states, "I agree with
the Commission's efforts to articulate some standard
by which candidates' activities may be judged as being
for the purpose, or not for the purpose, of influencing
their election. . . . [However,] [(to] suggest, as the
Commission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec-
tion, is a dangerous departure.”

The Commission, however, appears not to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic] the activity [e.g., advocacy
and solicitation] described above" (emphasis added).
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advertisement constituted a corporate campaign contribution.

The court stated that “[wlhile the contours of the 'purpose tast'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . . . . There seams to
be no basis . . . to hold the purpose test inherently arbitrary.®
On the facts in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commiassion's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a reguired element of an unlawful campaign contribution.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision
to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is regquested to close its
file with respect to MUR=-1418.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

nd G. Bender, Jr.

By £:<*’j}*£:> 11/‘53""“-::}

David D. wild

Its Attorneys
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AEXIRAYIT

I, RICHARD F. SBEPPARD, am Station Manager of Radio
Station KFBR, Sacramento, Califcrnia. In this position, I have
ultimate tesponsibility for the station's day-to-day
programning decisions.

In September 1981, I learned that Governor Brown would
be willing to host a call-in radio program on KFBEK. During the
program the Governor would answer questions phoned in by the
station's listeners. Because of the Heditt:tiﬁnlﬂ fruit fly
controversy concerning the Governor's handling of that problem,
and other newaworthy public issues, such ae oil exploration off
the California coast and nuclear power, it was readily apparent
that this format would result in a uniquealy informative and
valuable public affaics program. As a result, it was decided
that Governor Brown should appear on this program. Im no
manner was the station's decision motivated by a desire or
intent to influence Governor Brown's possible candidacy for the

. 5. Benate.
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1, ROGIERT E. NEUIZLING, an Staticn Manager of Radie Staticon KBEE,
Modesgto, Uxlifornia,

In this position, I Pave ulti=efo respuneibili?y for the stotion's
day=-to-day prograzoing decisions.
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AFPFPIDAVIT

I, James R, Wilson, am Station Manager of Radio
Station KMJ, Fresno, California. In this position, 1 have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown
would be willing to host a call-in radic program on XMJ.
During the program the Governor would answer questions
phoned in by the station's listeners. Because of the
Mediterranean fruit fly controveray concerning the Governor's
handling of that problem, and other newsworthy public issues,
such as cil exploration off the California coast and nuclear
power, it was readily apparent that this format would result
in a uniguely informative and valuable publi¢c affairs program.
As a result, it was decided that Governcr Brown should appear
on this program. In no manner was the station's decision
motivated by a desire or intant to influence Govg:nar Brown's

possible candidacy for the U.S. Senate.

\\_\)'«5-1-11 e _.;[ . 6(/; f

James R, nLison

Subscribed and sworn to before me the l5th day of January, 198:Z.

1t 2or the councty of cresno, State of Califorrnia.
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Federal Election Commission P
1325 K Street, N.W. ' cn
Washington, D.C. 20463 -

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to MUR 1418

an
(=]
-

Dear Mr. Taylor:

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy”) by Theodore A.
Bruinsma, a candidate for the Republican nomination for the
U.S. Senate from the State of California. McClatchy is the
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California. In his complaint, Mr. Bruinsma
alleges that the appearance of California Governor Edmund G.
(Jerry) Brown, Jr. on radio programs produced by McClatchy
constituted illegal campaign contributions from McClatchy to
Brown. In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S5.C. §431 et segq.

a0 3

8 2

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S5. Senate in
1982.




Federal Election Commission
January 19, 1982
Page Two

Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,l/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
“the Act") prohibits political “"contributions" and “expenditures"”
by corporations. 2 U.S.C. §441b(a)(1976). However, Section
431(9)(B) (1) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
. . unless such facilities are owned or controlled by any
political party, political committee, or candidate."” Similarly,
the definitions of both "contribution" and "expenditure” in
the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station,” with the same exception for stations
owned or controlled by candidates, committees or parties.

1/ See p. 6-7, infra.
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11 CFR §§100.7(p)(2), 100.8(b)(2) (1981).2/ These provisions,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy Itnticnl.g/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. 1In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement.” 1Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved
the appearance of one political figure only, in a format that
would increase the politican's exposure to the community.4/

2/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution" is not
material. If a corporate broadcaster's programming
could be considered a contribution, but not an expen-
diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

In fact, Congressman Duncan's film was produced with his
campaign funds.
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Lastly, it appears that neither Congressman Duncan's film

nor Governor Brown's commentary was edited by the stations
broadcasting these programs. Faced with these facts, the
Commission in Duncan found that the station's exercise of

its responsibility to serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to MeClatchy's radio programming decisions.

The Federal courts have also given the "news story“
exception a broad interpretation. In Reader's Diges
F.Supp.

Association, Inc. v. Federal Election Commission,

1210, 1214 (S.D.N.Y. 198l1), the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

[Tlhe express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
inveutigating in¢idEnt$ that are exempted
exercises of the press' prerogatives . .
[Tlhis dispute involves First Amendment con-
slderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C.

{citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.24
380, 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaguiddick Island. The court found that this distribution
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could be exempt from FECA scrutiny, despite its obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thus, the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.
Reader's Digest Association, supra. at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
“that fall[s] broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
MecClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inguiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.5/ The subject radio
programs fall sguarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions" and "expenditures."” As used in the
Act, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office." 2 u.us.c. §431(8)(A)(1)(1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office.”

2 U.S.C. §431(9)(A)(i)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,

even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

5/ 1In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.
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story exemption, would not contravene the Act if McClatchy
lacked an intent to influence the upcoming Senatorial election.

Although Mr. Bruinsma's complaint contains the conclusory
statement that the alleged "gifts" of radio time to Brown were
made for "the major purpose” of influencing the election,
Complaint, para. C., no relevant evidence is presented that
wqud support this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory Opinion,
and on the views of two "Republican political strategists,"
Bruinsma asserts that Brown's appearance on these radic programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchy,
Mr. Bruinsma makes the bare assertion that the broadcaster
"must have known that the appearances had a direct relation

to the campaign."” Complaint, para J.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of the
McClatchy-owned stations named in Mr, Bruinsma's complaint.
Exhibits A, B, and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.7/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,
merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest.B8/

6/ 47 v.s.C. §§307, 309(a) (1976).

7/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 4B FCC2d 1, 10 [1974); see also,
€.9., West Coast Media, Inc., 79 FCC2d 610 (1980).

The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpese of influencing the election is immaterial.
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The Advisory Opinions of the Pederal Election Commisaion
have consistently endorsed the view that no violation of FECA
occurs in cases such as this "where the major purpose of activ-
ities inveolving appearances of candidatees for Federal office
was not to influence their nomination or election." A0 1977-42
(Answer to Ken Hechler) (hereafter "Hechler"). In the Hechler
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,9/ the Hechler
program described above did not involve the appearance of
"many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for
an Advisory Opinion involved two programs, one of which had
been hosted by numerous officials, the other of which was
apparently hosted by Hechler alone. Neither of these programs
was determined to be a campaign contribution. Furthermore,
the Commission's Opinion does not indicate that the appearance
of other officials on one program was in any way determinative
of their decision, nor does it indicate whether these other
officials included any of Mr. Hechler's competitors in the
Congressional election. Finally, even if the facts in the
present case were somehow distinguishable from those in Hechler,
the appearance of the California governor alone on McClatchy's
programs would not reflect a purpose to influence Brown's
candidacy. Of all the possible candidates for the Senate from
California, only Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argunent. The Commissioner's dissent did not criticize, but in
fact endorsed, the "purpose"” test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
to the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the outcome of an

9/ Complaint, para. E,
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election.10/ The Staebler dissent, therefore, offers no support
for a finding that McClatchy has violated the FECA.

Furthermore, the Hechler opinion has been strongly
reaffimed, without dissent, in a more recent Advisory Opinion
of the Commission. AO 1981-37 (Answer to Representative Richard
A. Gephardt). Representative Gephardt proposed to host a publie
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution results when the major
purpose of an activity is not to influence a Federal election.
Significantly, the Opinion added that "[a]lthough it is possible
that [Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of [Gephardt] or any other candidate to
Federal office." This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or
ularity requires a finding that unlawful campaign contributions
were made.

Lastly, the FEC's application of the "purpose"” standard
has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. B81-0336 (D.D.C. Sept. 23, 1981), the
District Court upheld the FEC's refusal to find that a newspaper

10/ Commissioner Staebler's dissent states, "I agree with
the Commission's efforts to articulate some standard
by which candidates' activities may be judged as being
for the purpose, or not for the purpose, of influencing
their election. . . . [However,] [to] suggest, as the
Commission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec~-
tion, is a dangerous departure.”

The Commission, however, appears not to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic)] the activity [e.g., advocacy
and solicitation] described above" (emphasis added).
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advertisement constituted a corporate campaign contribution.

The court stated that "[wlhile the contours of the 'purpose test'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . . . . There seems to
be no basis . . . to hold the purpose test inherently arbitrary.”
On the facts in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision
to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is reguested to close its
file with respect to MUR-1418.

Respectfully submitted,

MCCLATCHY NEWSPAPERS
a
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Its Attorneys
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I, RICBARD F. SHEPPARD, am Station Manager of Radio

gtation KFBR, Sacramento, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programning decisions.

In September 1981, I learned that Governor Brown would
be willing to host a call-in radio program on KFBK. During the
program the Governor would answer questions phoned in by the
station's listeners. Because of the Mediterranean fruit fly
controversy concerning the Governor's handling of that problem,
and other newsworthy public issues, such as 0il exploration off
the California coast and nuclear power, it was readily apparent
that this format would result in a unigquely informative and
valuable public affairs program. As a result, it was decided
that Coverncr Brown should appear on this progcam. In no
manner was the station's decision motivated by a desire or
intent to influence Governor Brown's possible candidacy for the

U. 5. Senate.

Subscribed and swern te before

me this l8cth day of January, 1982.
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I, RGIERT E. RNEUIZLING, an Slaticy Manager of Radio Statien KBEE,
Vadegta, ziifo™nia.

In this poyiticn, T kave ultiowete Tesponedbilisy foz the station's
day=-to-day prograzeing decisions.
in, Septemher 1931, T lazTned thal Covernor Izowm would te willing
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the Mediterzran 3 £3y ceatroverer concerming the Covernor's handling
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. and .-.uciua:' ;:we,. it was Teaiily appatent that
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casylt, it wap deeiéad thas ﬂo:+ ot Brown should
aanneT wae the sficlisn's decislon motivated
Erown'y ;:rl1.li candidacy
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I, Janes R, Hillnn,-lm Station Manager of Radio
Station KMJ, Fresno, California. In this position, 1 have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown
would be willing to host a call-in radio program on KAJ,
During the proegram the Governor would answer gquestions
phoned in by the station's listenexs. Because of the
Mediterranean fruit fly controveray concerning the Governor's
handling of that problem, and other newsworthy public issues,
such as cil exploration off the California ccast and nuclear
power, it was readily apparent that this format would result
in a uniguely informative and valuable public affairs prograr.
AS a result, it was decided that Governcr Brown shoulé appear

on this program. In no manner was the station’'s decisieon

motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

\x\_\:}.‘.m&f :Jii LU, /3-—-..__

Jamas R, nilson

Subscribed and sworn to before me the l8th day of January, 19BZ.

* of Fresro, State of California,
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January 19, 1982
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Federal Election Commission 5f

1325 K Street, N.W. o

Washington, D.C. 20463 °
=

Attention: William Taylor, Office of General Counsel e
e <
“~

Re: Response of McClatchy Newspapers
to MUR 1418

Dear Mr. Taylor:

This letter is in response to a complaint filed against
McClatchy Newspapers (hereafter "McClatchy”) by Theodore A.
Bruinsma, a candidate for the Republican nomination for the
U.S5. Senate from the State of California. MecClatchy is the
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California. In-his complaint, Mr. Bruinsma
alleges that the appearance of California Governor Edmund G.
(Jerry) Brown, Jr. on radio programs produced by McClatchy
constituted illegal campaign contributions from McClatchy to
Brown. In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S.C. §431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Senate in
1982.
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Brown's position has required his participation and
leadership in numerous politically sensitive decisions that have
been newsworthy and of interest to the 25 million residents of
California. Recent examples of such decisions are his appoint-
ments to the California Supreme Court, his handling of the
Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,l/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

1. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
“the Act") prohibits political “contributions" and "expenditures'
by corporations. 2 U.S.C. §441b(a)(1976). However, Section
431(9)(B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
« « « unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in
the FEC's Regulations exclude "any cost incurred in covering
Oor carrying any news story, commentary, or editorial by any
broadcasting station," with the same exception for stations
owned or controlled by candidates, committees or parties.

1/ See p. 6-7, infra.
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11 CFR §§100.7(b)(2), 100.8(b)(2) (1981).2/ These provisions,
as interpreted by the FEC and the Courts, exempt from the Act
programs such as those broadcast by the McClatchy stations.3/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter “Duncan"),
the Commission held that a film produced by a EEnqratlman;
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement.” 1d.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved
the appearance of one political figure only, in a format that
would increase the politican's exposure to the community.ﬁj

2/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution" is not
material. 1If a corporate broadcaster's programming
could be considered a contribution, but not an expen=-
diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties.” Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

In fact, Congressman Duncan's film was produced with his
campaign funds.
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Lastly, it appears that neither Congressman Duncan's film

nor Governor Brown's commentary was edited by the stations
broadcasting these programs. Faced with theae facts, the
Commission in Duncan found that the station's exercise of

its responsibility to serve the public interest was conclusive
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Digest
Association, Inc. v. Federal Election Commission, 509 F.Supp.
1210, 1214 (S.D.N.Y. 1981), the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

[T]he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incxdunt: that are exempted
exercises of the press' prerogatives .

[TIhis dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission V. Machinlsts Non-Partisan Political League, 6585 F.2d
380, 396 (D.C. Cir, 1981) (citing Reader's Digest Association
with approval). 1In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island. The court found that this distribution




Federal Election Commission
January 19, 1982
Page Five

could be exempt from FECA scrutiny, despite ites obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even if
its socle purpose was to publicize a magazine article published
by "Reader's Digest"” on a similar subject. Thus, the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.

Reader's Dig-lt Aliaciations supra. at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
“that falll[s] broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.5/ The subject radio
programs fall squarely within the Act's news story exemption.

2., McClatchy Did NHot Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall ocutside the FECA's defi-
nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office.” 2 U.S.C. §431(8)(A)(i)(1976) (emphasis added).
Similarly, the term “"expenditure,"” as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office.”

2 U.S.C. §431(9)(A)(i)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,

even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

5/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.
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story exemption, would not contravene the Act if McClatchy
lacked an intent to influence the upcoming Senatorial election.

Although Mr. Bruinsma's complaint contains the conclusory
statement that the alleged “"gifts" of radico time to Brown were
made for “"the major purpose" of influencing the election,

Cc laint, para. C., no relevant evidence is presented that
wnuEE support this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory Opinion,
and on the views of two "Republican political strategists,”
Bruinsma asserts that Brown's appearance on these radio programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchy,
Mr. Bruinsma makes the bare assertion that the broadcaster

"must have known that the appearances had a direct relation

to the campaign." Complaint, para J.

In contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of the
McClatchy-owned stations named in Mr. Bruinsma's complaint.
Exhibits A, B, and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are reqguired
by the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.7/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,
merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest.8/

6/ 47 u.s.c. §§307, 309(a) (1978).

7/ See The Handling of Public Issues Under the Fairness

~  Doctrine and the Public Interest Standards of the
Communications Act, 4B FCC2d 1, 10 (197/4);: see also,
e.g., West Coast Media, Inc., 79 FCcc2d 610 (1980).

8/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the

purpose of influencing the election is immaterial.
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The Advisory Opinions of the Federal Election Commission
have consistently endorsed the view that no violation of FECA
occurs in cases such as this "where the major purpose of activ-
ities involving appearances of candidates for Federal office
was not to influence their nomination or election." RAO 1977-42
(Answer to Ken Hechler) (hereafter "Hechler"). In the Hechler
opinion, the Commission applied this rule to the hosting of a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,9/ the Hechler
program described above did not involve the appearance of
"many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for
an Advisory Opinion involved two programs, one of which had
been hosted by numercus officials, the other of which was
apparently hosted by Hechler alone. MNeither of these programe
was determined to be a campaign contribution. Furthermore,
the Commission's Opinion does not indicate that the appearance
of other officials on one program was in any way determinative
of their decision, nor does it indicate whether these other
officiale included any of Mr. Hechler's competitors in the
Congressional election. Finally, even if the facts in the
present case were somehow distinguishable from those in Hechler,
the appearance of the California governor alone on McClatchy's
programs would not reflect a purpose to influence Brown's
candidacy. Of all the possible candidates for the Senate from
California, only Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argunent. The Commissioner's dissent did not criticize, but in
fact endorsed, the "purpose" test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
to the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the outcome of an

9/ Complaint, para. E.
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election.l0 The Staebler dissent, therefore, offers no support
for a finding that McClatchy has violated the FECA.

Furthermore, the Hechler opinion has been strongly
reaffimed, without dissent, in a more recent Advisory Opinion
of the Commission. AD 1981-37 (Answer to Representative Richard
A. Gephardt). Representative Gephardt proposed to host a public
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution results when the major
purpose of an activity is not to influence a Federal election.
Significantly, the Opinion added that “[allthough it is possible
that [Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of [Gephardt] or any other candidate to
Federal office.” This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or pop-
ularity requires a finding that unlawful campaign contributions
were made.

Lastly, the FEC's application of the "purpose" standard

has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. B1-0336 (D.D.C. Sept. 23, 1981), the
District Court upheld the FEC's refusal to find that a newspaper

10/ Commissioner Staebler's dissent states, "I agree with
the Commission's efforts to articulate some standard
by which candidates' activities may be judged as being
for the purpose, or not for the purpose, 0f influencing
their election. . . . [However,] [to] suggest, as the
Commission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec-
tion, is a dangerous departure."

The Commission, however, appears not to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic] the activity [e.g., advocacy

and solicitation] described above" (emphasis added).
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advertisement constituted a corporate campaign contribution.

The court stated that "[w]lhile the contours of the 'purpose test'
for application of section 441b remain indistinct, its intuitive
appeal has been recognized by the courts . . . . There sesems to
be no basis . . . to hold the purpose test inherently arbitrary.”
On the facts in Epstein, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision
to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is reguested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1418.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

- 7 Ge §
d G. Bender, Jr.

By i><”)~£:b LL/\SL*-h—::D

David D. Wild

Its Attorneys
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I, RICHARD P. SHEPPARD, am Station Manager of Radio
Etation XFBR, Bacramento, California. 1In this position, I have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown would
be willing to host a call-in radie program on RFBK. During the
program the Governor would answer questions phoned in by the
station's listeners. Because of the Hudit-:rih-ln fruit fly
controversy concerning the Governor's handling of that problem,
and other newsworthy public issues, such as oil exploration off
the California coast and nuclear power, it was readily apparent
that this format would result in a uniquely informative and
valuable public affairs program. As a result, it was decided
that Governor Brown should appear on this program. In no
manner was the station's decision motivated by a desire or
intent to influence Governor Brown's possible candidacy for the

U. 8. Sanate,

Subscribted and swern t¢ befeore
me this 18th day of January, 1

N ¥
I‘

X i Nutar,.r Pupiic
for the County of Sacramento, State
of Califeornia,
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I, RG3ERT E. NEUIZLING, aa Slaliocx Manager of Radic Staticn KBEE,
Madesto, talifornia.

In chis powitien, I kave vitizere rvespuoneibiliry for the station's
day=to=-day progra==ing decisions.
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I, James R. Hlllun; am Station Manager of Radio
Btation ¥MJ, Fresno, California. In this position, 1 have
ultimate responsibility for the station's day-to-day
programming decisions.

In September 1981, I learned that Governor Brown
would be willing to host a call-in radio program on NAJ,
During the program the Governor would answer questions
phoned in by the station's listenexs. Because of the
Mediteryanean fruit fly controversy concerning the Governor's
handling of that problem, and other newsworthy public issues,
such as cil exploration off the California coast and nuclear
power, it was readily apparent that this format would result
in a uniguely informative and valuable public affairs program.
As a result, it was decided that Governor Brown should appear
on this program. In no manner was the station's decision
motivated by a desire or intent to influence Governor Brown's

pessible candicdacy for the U.S. Senate.

'\‘__\__\}h weed” f:} 6{}!' f s

Fares R. Wilscn

Subscribed and sworn to before me the l5th day of January, 1282,

TI#sro, State of Califorrnia.

OFFIOAL BLA _5
FRANCES I, CLAPP ;[
AAY P BLMC-CALLF DN LA
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January 18, 1982

Charles Steele, General Counsel
Federal Election Commission
Washington, D.C. 20463

Dear Mr. Steele:

On December 14, 1981 we filed a complaint
alleging violations of the Federal Elections Act by
Edmund G. Brown, Jr., et al., on behalf of my client,
Theodore A. (Ted) Bruinsma.

We requested that the Commission proceed with
an enforcement action to prevent further violations.
Recent news stories in the local press have indicated
that the offending stations have withdrawn invitations
for future appearances.

We recognize that we do not have the right to
interfere with any actions on the part of the Commission.
However, the purpnse of my client has been served since
violations have been stopped. He is willing, in the
interests of governmental economy, to withdraw his Complaint.

Should this require some formal action on his
part, he will be pleased to comply with your instructions.

Very truly yours,

GTCHER SINGER & ANDERSON

BURTDN R. COHN




CoHM, GOTCHER, SINGER & ANDERSON
ATTORNEYE AT LAW
FIFTH FLOO®
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Charles Steele, General Counsel
Federal Election Commission
Washingten, D.C. 20463
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Charles Steele, General Counsel
Federal Election Commission
Washington, D.C. 20463
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January 14, 1982

Bill Taylor, Esq.

Federal Election Commission
1325 K Street, N.W.
washington, D.C. 20463

Re: Theodore A. Bruinsma Allegations
Against Edmund G. Brown, Jr.,
Case No. MUR 1418; Wertz for Senate
Allegations Against Edmund G.
L o Brown, Jr., Case No. MUR 1419

==pDear Mr. Taylor:

= This will confirm our conversation of today
<« wherein I advised you that I have been designated as counsel
- for Edmund G. Brown, Jr. for the above-referenced matters.
= Since our offices only received the complaints in said
matters this morning, you have granted us an extension of

™ time through and including Tuesday, January 26, 1982 in

c,which to respond to the allegations contained therein. You
"have also agreed to favorably consider a request for addi-

=~ tional time in which to respond should that become neces-

sary.

Please direct all notification and other commu-
© nications concerning the above-referenced matters to my
o 2ttention at the above address. A formal designation of

" counsel will follow,

JBE:veg

¢c: Honorable Edmund G. Brown, Jr.
Michael Kantor, Chairman,
Brown Exploratory Committee
Burt Pines, Treasurer,
Brown Exploratory Committee
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Bill Taylor, Esq.

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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Charles N. Steele, Esquire
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1418

Dear Mr. Steele:

I am writing on behalf of Gannett Company, Inc. to
inform you that I will be representing their interests
in this matter. Please send coples of all communications

made to Gannett Company, Ine. with respect to MUR 1418
to me at the above address.

If you have any questions concerning this matter,
please give me a call.

Sincerely,

PIE N, BALL & DOWD
2\ 't
%. \ Jj\r
Juhn_' Dyt
JID:dh ! : \

ce: Kenneth A, Gross, Esqg.
William Taylor, Esq.
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Charles lil. 3teele, Esquire
general Counassl

Pedersl Elestion Coamission
1325 X Streest, MN.¥,

Re: MUR 1A18

Dear Mr. 3teele:

I am writing on bebalf of Jannett Company, Ine. to
informs you that I will be represent their interests
in this matter. Please send sopies of all sommunications
pade to Jannett Company, Ine. with respest to WNUR 1418
to me At the above address.

If you have any questions sonecerniang this matter,
please zive me a call.

Sincerely,
PIERSON, BALL & DOWD

John J. Duffy

JID:dh
go: Kpnaeth A, Grosa, Eesq.
111iam Taylor, Faq.
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Charles H, 3teele, Esquire
General Counsel

Federal Election Commission
1325 X Strest, N.¥W.
washington, D.C. 20463

Re: MUR 1M18
Dear Mr. Steele:

I an writing oa behalfl of Cannett Company, Ine. to
infora you that I will be representing their interests
in this matter. Please send eopies of all sommunications
pade to Jannett Company, Ine. with respeet to NUR 1418
to me at the above address.

If you have any questions eoneerning this matter,
please cive ma a call.

Sinaerely,
PIERSON, BALL & DOWD

John J. Duffy

JJL‘:}h
ge: Senneth A. Gross, feq.
William Taylor, Faq.
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Kenneth A. Gross, Esquire
Assoclate General Counsel
Federal Election Commisslon
1325 K Street, N.W.
Washington, D.C. 20463
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William Taylor, Esquire
Federal Election Commisslon
1325 K Street, N.W.
Washington, D.C. 20463
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General Counsel
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WASHINGTON, D. C. 20038
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202/862-8072

¢S

January 12, 1982

Federal Election Commission
1325 K Street, N.W., 7th Floor
wWashington, D.C., 20463

Gentlemen:

Transmitted herewith, on behalf of McClatchy Newspapers,
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California, is a "Statement of Designation of
Counsel® with regard to certain complaints filed with the
Commission by the Wertz For Senate Campaign Committee (MUR-1419)

and Theodore A, Bruinsma (MUR-1418).

Should any question arise with regard to this matter,
kindly communicate with the ung

(Hand Delivered) William Taylor, Esquire
Office of General Counsel




STATEMENT OF DESIGNATION OF COUSEL

NAME OF COUNSEL: Dow, Lohnes & Albertson
Attention: Raymond G. Bender, Jr.
ADDRESS: 1225 Connecticut Avenue, M. W. .

Washington . C. 20036
TELEPHONE : (202) 36328000
or
Douglas T. Foster
P. 0. Box 15779
Sacramento, CA 95852
(916) 446-9461

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and
other communications from the Commission and to act on my

behalf before the Commission.

January 5, 1981
Date

NAME : Douglas T. Foster, Legal
McClatchy Newspapers

ADDRESS:P. 0. Box 15779
Sacramento, CA 95852

HOME PHOME: (916) 925-8609

BUSINESS PHONE: (916) 446-9461




DOW, LOHNES & ALBERTSON

IBRE COMMECTICUT AVENUE
WASHINGTON, D. C. 20038

TELLP=ONE (308 88l-8000
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202/862-8072
January 12, 1982

Federal Election Commission
1325 K Street, N.W., 7th Floor
Washington, D.C. 20463

Gentlemen:

Transmitted herewith, on behalf of McClatchy Newspapers,
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Presno, all California, is a "Statement of Designation of
Counsel®™ with regard to certain complaints filed with the
Commission by the Wertz For Senate Campaign Committee (MUR-1419)

and Theodore A. Bruinsma (MUR-=1418).

Should any question arise with regard to this matter,
kindly communicate with the undersigned.

Very truly yours,

Raymond G. Bender, Jr.
Counsel for
McClatchy MNewspapers

cc: (Hand Delivered) William Taylor, Esquire
Office of General Counsel




STATEMENT OF DESIGNATION OF COUSEL

NAME OF COUNSEL: Dow, Lohnes & Albertson

Attention: Raymond G. Bender, Jr.
ADDRESS: 1225 Connecticut Avenue, N. W. .

Washington, D. C. 20036
TELEPHONE: 1262) 86326006

or

Douglas T. Foster

P. 0. Box 15779

Sacramento, CA 95852

(916) 446-9461

The above-named individual is hereby designated as my
counsel and is authorized to receive any notifications and
other communications from the Commission and to act on my

behalf before the Commission.

January 5, 1981
Date

NAME : Douglas T. Foster, Legal
McClatchy Newspapers

ADDRESS:P, 0. Box 15779
Sacramento, CA 95852

AOME PHONE: (916) 925-8609
BUSINESS PHONE: (916) 446-9461
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202/862-8072
January 12, 1982

Federal Election Commission
1325 K Street, N.W., 7th Floor
Washington, D.C, 20463

Gentlemen:

Transmitted herewith, on behalf of McClatchy Newspapers,
licensee of Radio Stations KPBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California, is a "Statement of Designation of
Counsel”™ with regard to certain complaints filed with the
Commission by the Wertz For Senate Campaign Committee (MUR-1419)

and Theodore A. Bruinsma (MUR-1418).

Should any guestion arise with regard to this matter,
kindly communicate with the undersigned.

ery t rnu:s,

G Bender, -.'lll:.m.\b

unsel for
McClatchy Newspapers

cc: (Hand Delivered) William Taylor, Esquire
QOffice of General Counsel
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STATEMENT OF DESIGNATION OF COUSEL

NAME OF COUNSEL: Dow, Lohnes & Albertson
Attention: Raymond G. Bender, Jr.
ADDRESS: 1225 Connecticut Avenue, N. W. _

TELEPHONE : Waghingtong By ©- 20036

or
Douglas T. Foster
P. O. Box 15779
Sacramento, CA 95852
(916) 446-9461
The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and
other communications from the Commission and to act on my

behalf before the Commission.

January 5, 1981

Date

NAME : Douglas T. Foster, Legal
McClatchy Newspapers

ADDRESS:P. O. Box 15779
Sacramento, CA 95852

AOME PHONE: (916) 925-8609

BUSINESS PHONE: (916) 446=9461
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202/862-8072
January 12, 1982

Federal Election Commission
1325 K Street, N.W., 7th Ploor
Washington, D.C. 20463

Gentlemen:;

Transmitted herewith, on behalf of McClatchy Newspapers,
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California, is a "Statement of Designation of
Counsel®™ with regard to certain complaints filed with the
Commission by the Wertz For Senate Campaign Committee (MUR-1419)
and Theodore A. Bruinsma (MUR-1418).

Should any question arise with regard to this matter,
kindly communicate with the undersigned.

truly vyours,

5h e,

Ra G.‘Blndnr. Jr.
nsel for
McClatchy Newspapers

(Hand Delivered) William Taylor, Esquire
Office of General Counsel




STATEMENT OF DESIGNATION OF COUSEL

NAME OF COUNSEL: pow, Lohnes & Albertson
Attention: Raymond G. Bender, Jr.
ADDRESS: 1225 Connecticut Avenue, N. W. .

Washington « C. 20036
TELEPHONE : (202) §6228000
or

Douglas T. Foster

P. O. Box 15779

Sacramento, CA 95852

(916) 446-9461

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and
other communications from the Commission and to act on nmy

behalf before the Commission.

January 5, 1981
Date

NAME : Douglas T. Foster, Legal Qounsel
McClatchy Newspapers

ADDRESS:P. 0. Box 15779
Sacramento, CA 95852

HOME PHONE: (916) 925-8609

BUSINESS PHONE: (916) 446-9461
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January 6, 1982

Charles Steele, General Counsel
Federal Election Commission
Washington, D.C. 20463
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Dear Mr. Steele:

We have received Ms. Garr's letter of December 23, 1981,,
acknowledging the complaint which I filed alleging o
viocolations of the Federal Elections Act against

Edmund G. Brown, Jr., et al.

To assist the Commission in its investigation, I
enclose a copy of a recent relevant article which
appeared in the Oakland Tribune.

We also will direct your attention to Mr. Rellin Post,
Political Writer, KRON Television, San Francisco,
(415)~441-4444), who ran a long segment devoted to the
subject matter of my complaint. In addition, we have
been informed by Mr. Kevin Keeschan, KTNB-AM Radio (ABC)
in Bakersfield, California, (805-327-5772), that he

was solicited by a member of Governor Brown's staff

to allow Governor Brown to host a show. Mr. Keeschan
rejected this approach and offered a guest appearance.
Governor Brown declined.




COHN, GOTCHER, SINGER .um:nlml

ATTORMNEYS AT LAW

Charles Steele, General Counsel
Federal Election Commission
January 6, 1981

We are concerned that the alleged violations of which
we claim are continuing and the unhappy consequences

to the other candidates are escalated. We recognize
that we must exhaust our administrative remedies before
we can appeal to the courts for an injunction and so
we respecgfully request that the Commission treat this
matter h urgency.

Very Fruly yours,

Xrtan %n

Attorney At Law




Jerry Brown’s traveling r:

By Rick Maisspine

Tritmans Tolurvihnn Crile

Television long sgo replaced
soap bowes and rallroad train
platforms as handy political

campaigning lools
Bul what shout radio? One
proapective candidaie has
rediscovered that older
medium and may be making
the craliiest use of il since
Franklin D. Roosewelt’s 18303

fireside chaila
Gov. Jerry Brown s 2 blg hit Lthese
days at radio stations throughout
Calitornia as a talk-show host and
interview guesi — & qualnl,
3 -:wl -minded gesture, on
Ty, b surface.

! TR But Rrown is almost
-' 1T g certain to flle soon as
o4 Bl a2 candidate for US
Senate. And aven H he
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does not run, serious queations will remain about
the use of radio by him or snyone else wilh vested
Intereats

Successlve appesrances by Brown on three
San Francisro radm stationy — KUHS, KQED and
KD provide some hine-tuning in the maller

Al KGO, where Prown nexl week will sit in
as & talk jockey for the second time, operations
manager Jerry Johnson welcomes the practice

“It fits into our conversational needs snd
gives us some variely. And there's a lol of celeb-
rily imagery to il,” Johnson says

“Peaple are really interested in talking with
and hearing from a nolable person they may have
only heard belore in an interview. Besides, it's &
real attenlion-getler for us ™

What KGO weleomea i3 precisely whal Lhe
olher stallons shun. AL KCRS and KYED, Brown's |

potential candidacy and the forum an open mike
offers have struck both with nerve-nibbling sensi-
thvity

“We have him on in his capacily as governor,
nol as Jerry Brown, philosopher at large, and we
screen calla for questions only on slale issues,™

explaimns
in th# ns
how are
today ™
Lasi
ney and
MeAnal
hearmead
slatew)d
The
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had reqe
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we dec
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spina

rom Page C-1
on we would have our own people run

r YR
rould ool budge from thei poaillon and
red W@ u‘:nﬂ the show. Dur radio
mild not be used just because & governor
s |. We wanied o do our own show in
Ihought responaible.
i llnl.illt. Fin adds, “why ia Brown
thin® Becauss. | feel. it's velled cam-
oo his part and, frankly, it shows the
at Jerry Brown s all about.™
s Johnson disagrees. To him, the ides of
. knowledgeable people Interviewing
qnl tur! is unappealing
i really bored with the preas conference
shnson sAyR
don't wani to do that What wa 46 la
kance for the average guy in all Bay
pties to talk one w one with ibe gover-
nk that's real access ™
= for whom — ibhe governor or ihe
ot* And whai about the radio statiom:
it stand to gain?
Ik-show kost i master of a controlled
senl, Apd & talk-ashow, for Brown, s ao
vironment. He can put his lormidable

mm his lﬁf;ﬂluy. his nr.u-liu E
or
fn

seivably, & “main event™ ke Brown can
own Uickel o0 whatever radio
chooses and thereby appealing to duffer-
¥l audiences because that's the way radio
st davi
the public radio station for the iotellec-
the talk stations for older listeners. the
western stations for the blue-collar folks,
stations for the young erowd, and wilor
accordingly.
i swing through the San Joaguin Valley in
wr. for example, Brown bopped from an
ion where he played talk-show host 1o an
& slation next door.
:u he requesied two Linda Ronsiadi
ind then briefed llsteners on bis lady
career, \ossing in comments about mala-
staying and nuclear power,
a radio station, as Johnson indicaies By
ing “celebrity” status on Brown and call-
appearanced AR “allention-getier.” there
it-1n benefils, Lod

u?-hﬂﬂunml making blmeill svalls-
ble dir bolds & nalural atiraciion. I maans '
more listesers and rmore listeners mean
ratings. Wews-and-talk stastions in particuler

crave material o M1 Ume \

f

Against this sort of backdrop, callers cam
amount to mnmmmm-,uu1q
way Brown or any other Lalk wasl 1o view
— and use — (ham,

What's to preveni Brown, for lnstance,

Inwiancw, irom
cutlling callers off, tall o
question or, a1 be did ﬂm %
slslos last Anpust, brushing off

uulllinn with & meaningless "Wa'll look
that "7

KGO's profesgional taliers, 5o slovches e
ther a8 showmes, might maks Iluﬂlul;
m-mzwmuﬂ-mmm

replaced Jim Eason, Where was Esson?
Johrson aave

Next Fridey, Brown takes over for Momn
Owens. Where will Owena ba' "“0Off," Johoson
5 YE

And Brown? He's blending two polemt !.qr-
dients — political savvy and n‘nnlu
intd & new kind of Lraveling medicing

Charles Kurslt, whose working day sisrts oaly
et o o o 2 iy Ny
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FEDERAL ELECTION COMMISSION
WASHINCTON, D C. 2046

December 29, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr., James B. McClatchy

McClatchy Broadcasting Corporation
21 & Q Etreet

Sacramento, CA 95813

MUR 1418

Dear Mr. McClatchy:

This letter is to notify you that on December 21, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S5. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1418.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you

believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath,

This matter will remain confidential in accordance with 2

U.85.C. § 437g(a)(4)(B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made publiec.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.




If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commisssion's procedure for handling complaints.

Sincerely,

Charles N. Steele
Counsel

LA =
By Kenneth A. Gros
Associate Gene

Enclosures

l. Complaint
2. Procedures
3. Designation of Council Statement




FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

December 21, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Honorable Edmund G. Brown, Jr.
Office of Governor, State Capitol
Sacramento, CA 95814

MUR 1418

Dear Mr Brown:

Thigs letter is to notify you that on December 21, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S5. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1418.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. § 437g(a)(4)(B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.




If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
General Counsel

Associate General Counsel

T w :.ar.. T

i
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q 1

Enclosures
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1. Complaint
2. Procedures
3. Designation of Council Statement

2

cc: Jeremieh Hallisey
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FEDERAL ELECTION COMMISSION
WASHINCTON. DC 20483

December 29, 1581

CERTIFIED HﬁI%
RETURN RECEI REQUESTED

Mr. Alvin G. Flanagen
Gannett Company Inc.
Lincoln Towers

Rochester, New York 14604

MUR 1418

Dear Mr. Flanagen:

This letter is to notify you that on December 21, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code, A copy of this
complaint is enclosed. We have numbered this matter MUR 1418.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you

believe are relevant to the Commission's analysis of this matter.
where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.5.C. § 437g(a)(4)(B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.




If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,
Charles N. Steele

Gcnurf} ﬂunllzd;:)_,

By Kefine . Gross
Associate General Counsel

Enclosures

1. Complaint
2. Procedures
3. Designation of Council Statement




FEDERAL ELECTION COMMISSION
WASHINCTON DC 20453

December 29, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Frederick 5. Pierce
American Broadcasting Company
1330 Avenue of The Americas
New York, New York 10019

MUR 1418

Dear Mr, Pierce:

This letter is to notify you that on December 21, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1418,
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
writing, that no action should be taken against you in connection
with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available infermation.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under ocath.

This matter will remain confidential in accordance with 2
U.S5.C. § 437g(a) (4) (B) and § 437g(a) (12) (A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.
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I1f you have any gquestions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Charles . Steele

Ge X sel 7
fﬁwy‘\ K'.
/‘é":--"'—' . 4 -‘1 &’ﬁ
By Kenneth A, Gross
Associate General Counsel

Enclosures
l. Complaint

2. Procedures
3. Designation of Council Statement

cc: Carl R. Ramey




FEDERAL ELECTION COMMISSION
WASHINCTON DC 20461

December 23, 1981
CERTIFIED MAIL
- REQUESTED

Mr. Burton R. Cohn
Cohn,Gotcher,Singer, & Anderson
833 Wilshire Boulevard

Los Angeles, CA 90017

Dear Mr. Cochn:

This letter is to acknowledge receipt of the complaint,
which you filed on behalf of Mr. Thecdore A. Bruinsma, of
December 14, 1981, against American Broadcasting Company,
Gannatt Company, Inc., McClatchy Broadcasting Corp., and
Edmund G. Brown, Jr., Governor of the State of California
which alleges violations of the Federal Election Campaign
laws. A staff member has been assigned to analyze Mr. Bruinsma's
allegations. The respondents will be notified of this complaint
within 5 days and a recommendation to the Federal Election
Commission as to how this matter should be initially handled
will be made 15 days after the respondents' notification.

You will be notified as soon as the Commission takes
final action on your complaint. Should you have or receive
any additional information in this matter, please forward
it to this office. For your information, we have attached a
brief description of the Commission's procedures for handling
complaints.
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December 14, 1981 CERTIFIED MAIL
RETURN RECEIPT :
REQUESTED

Charles Steele, Esq.

General Counsel

The Federal Election Commission
1325 K Street, N.W.

Washington, D.C. 20463

Dear Mr. Steele:

We enclose an original and two copies of a
Complaint of a vioclation of The Federal Election Campaign
Laws.

Very truly yours,

N, HER, SINGER & ANDERSON

BURTON R. COHN

BRC:jc
Enclosures
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COHM. GOTCHER, SINGER & ANDERSON
FirFra FLDOR
BFS WiLam i BSULEVARD
LOS ANGELEE. CALIFOANIA BOOLT
(E13) ARA.-4BEN

Attorneys for. Theodore A. Bruinsma

FEDERAL ELECTION COMMISSION

THEODORE A. (TED) BRUINSMA,

Alleges Violations By COMPLAINT OF VIOLATION OF
FEDERAL ELECTION CAMPAIGN ACT
AMERICAN BROADCASTING SYSTEM,
A corporation, McCLATCHY SECTION 2 U.5.C. 441 (b}
BROADCASTING CORP., GANNEIT Pursuant to 2 U.S5.C. 437(g) (a)
COMPANY, INC. and EDMUND G.

| BROWN, JR.

I, THEODORE A. (TED) BRUINSMA, do allege that the
provisions of 2 U,8.C. 44l1(b), the Federal Election Campaign Act,
have been and are continuously being violated by the American

Broadcasting Company, CBS, Inc., McClatchy Broadcasting Corp.

| and Edmund G. *OW r Governor of the State of California.

A. U.5.C. 441(b) (a) states in part that:
“it is unlawful . . . for any corporation to make a
contribution in connection with any election at which
« « + & Senator . . . (is) voted for, or in connection
with any election . . . for the foregoing
office(s) . . . or for any candidate or other person

to accept or receive any contribution prohibited by
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this Section. . . ." (Emphasis added)
B. 2 U.S.C. 441(b) (b)2 defines contribution to

include.

"any gift of money or services in connection with any

]

election. . . .

C. The American Broadcasting System, GANNETT COMPANY,
INC. and the McClatchy Broadcasting Corp, arc corporations
organized under the law of one or more of the United States and
as such are specifically prohibited from making any gift of
services in connection with a Federal election. Each of thesc
corporations on one or mcre occasions as delineated below. made
a gift of radio time to Edmund G. Brown, Jr. for the major
purpuse of influencing the primary and general election for th

U.5. Senatcr from California in 1982,

D. It is a well known fact of political life; recog
nized by the Commission, that the major purpose of campaigning
15 to improve name recognition, and in the words of Commissioner
Staebler, in his dessent to Advisory Opiniocn AD 1977=42:

"the funding of appearances by a candidate, during a
campaign, on programs which directly appeal to citi-
zens concerned with issues involved in the on-going
campaign I believe, inescapably a contirbution

EC
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In that case, the candidate was one of many representatives of
Federal, State and local governments who hosted the "call in"
show. Edmund G. Brown alone, has been given the free radio

time as described below. No other candidate or elected official

has been the beneficiary of this largesse.

F. The refusal of Fdmund G. Brown to recognize The
Brown For U.S5, Senate Committee, to avoid compliance with FCC
and FEC compliance does not relieve him of the burden of com-
pliance with 2 U.S.C. 441(b). It is unlawful for any person

to accept a gift in connection with a campaign.

G. The pattern of appearances by Edmund G, Brown is
clearly related to the up coming election. It began in August
of 1981 after the filing of the first report of The Brown For
U.S. Senate Committee. Every news story of his appearances
relates it directly to his campaign. We gquote from a typical
news story which appeared in the San Diego Union of November
1, 198]1:

"The net result has been hours of exposure to

potentially millions of listeners, something that
would have cost a campaign hundreds of thousands of
dollars - if anything like it could be purchased.

'It's brilliant,' was the judgment of Stuart

Spencer, one of California's most experienced cam-
paign managers and one of the men who made great use
of the communications skills of another man to win a

statewide office when he managed Ronald Regan's 1966
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gubernatorial campaign.

'I wish I had thought of it,' admitted Bill
Roberts, another veteran GOP campaign director who
was Spencer's partner in the 1960s when they helped

revolutionize campaigns here and across the nation.

Both of these Republican political strategists

said the talk-show format was a perfect opportunity

for Brown to improve his political image, giving him

a chance to demonstrate his command of the issues and
his openness. The live call-in format gives the appear-
ance of vulnerability, which creates an image of pol~-

itical courage, the two said in separate interviews."

H. Contributions of those corporations were made
as follows:

a) The American Broadcasting Company, made the
following contributions of radio time to Edmund G. Brown, Jr.
on EABC, Los Angeles:

1. August 24, 1981, 4 hours (Michael Jackson)

2. MNovember 13, 1981, 3 hours (Sports Talk)

The guoted rate for the radio time contributed
is $400.00 for five (5) minutes. The estimated value of the
contribution is $33,600.00.

b} The American Broadcasting Company made the
following contribution of radio time te Edmund G. Brown, Jr. on
KGO, San Francisco:

1. October 19, 1981, 3 hours (Jim Eason Show)

The gquoted rate for the radio time contributed




is $1,100.00 per munite, The estimated value of contribution
is $198,000.00. .
c) GANNETT COMPANY, INC. made a contribution of
radio time to Edmund G. Brown, Jr. on KSDO, San Diego:
1. October 28, 1981, 3 hours (Midday Show)
The guoted rate for the radio time contributed
is §65.00 per minute. The estimated value of contribution is

$17,550.00,

W 00 o~ o W e W R e

d) McClatchy Broadcasting Corp. made the following

contribution of radic time to Edmund G. Brown, Jr. on KFBK,

P —
Lo = |

Sacramento:

1. September 22, 1981, 2k hours

—
(%]

2. October 30, 1981, 2% hours

—
Lad

The gquoted rate for the radio time contribut«d

—
E-

is $40.00 per minute. The estimated value of the contribution

o
L]

is $12,000.00.

—
=i ©Oh

|
e) McClatchy Broadcasting Corp. made the following |
|

ey

contribution of radio time to Edmund G. Brown, Jr. on KREE, ﬂcjtitq:

—
o

1. September 23, 1981, 3 hours

—
wr

The guoted rate for the radio time contributed

S

is $13.00 per minute. The estimated wvalue of the contribution
is §2,340.00.

f} McClatchy Broadcasting Corp. made the follow-
ing contribution of radio time to Edmund G. Brown, Jr. on EMJ,
Fresnos

1. September 21, 19B1, 3 hours
The guoted rate for the radio time contributed

per minute. The estimated value cof the contribution
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is $3,600.00.

®

I. The facts of these appearances were obtained from

news stories which appeared in the local press. The advertising
rates which are gquoted were obtained by members of my staff in

telephone inguiries to the indicated stations.

J. The Commission has always held corporations to a
higher standard with respect to contributions in connection
with a campaign for Federal office. On the basis of news storics
which appeared, one of which is guoted above, every official of
the donating corporations must have known that the appearances

had a direct relation to the campaign.

K. The relationship to the campaign was egqually well
known to the Brown staff which solicited and continues to solicit
appearances. Edmund G. Brown's knowing acceptance of these

contributions is unlawful.

L. I respectfully request that the Federal Election
Commission proceed with an enforcement action pursuant to

2 U,85.C. 437(a) to prevent further violations.

M. 1 authorize you to communicate directly with
Burton R. Cohn of the law firm of Cohn,
Anderson at B33 Wilshire Boulevard, Fifth Flcor, Los Angeles,

California, 90017, in all matters connected with the Complaint.
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I declare under penalty of perjury that the above

statements are true. -

STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

On D@( LS (’fcf/ before me, the undersigned,
F i

a Notary Public in and for said State, personally appeared

THEODORE A. (TED) BRUINSMA, known to me to be the person whose

name is subscribed to the within instrument and acknowledged that

he executed the same.

WITNESS my hand and official seal.

¥ -
R T Y rFY YR YR Y
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Attorneys for__Theodore A. Bruinsma

FEDERAL ELECTION COMMISSION

THEODORE A. (TED) BRUINSMA,

Alleges Violations By COMPLAINT OF VIOLATION OF
FEDERAL ELECTION CAMPAIGN ACT

(i AMERICAN BROADCASTING SYSTEM,

A corporation, McCLATCHY SECTION 2 U.S5.C. 441 (b)
BROADCASTING CORP., GANNETT Pursuant to 2 U.S8.C. 437(q) (a)
COMPANY, INC. and EDMUND G.

BROWN, JR.

I, THECDORE A, {(TED) BRUINSMA; do allege that the
provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,
have been and are continuously being violated by the American

Broadcasting Company, CBS, Inc., McClatchy Broadcasting Corp.

{ and Edmund &. Brown, Jr., Governor of the State of California,

A. 2 U.5.C. 441(b) (a) states in part that:
"it is unlawful . . . for any corporation to make a
contribution in connection with any election at which
« « «» @ Sonator . . . (is) voted for, or in connection
with any primary election . . . for the foregoing
office(s) . . . or for any candidate or other person

to accept or receive any contribution prohibited by
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this Section. . . ." (Emphasis added)
B. 2 U.S5.C. 441(b) (b) 2 defines contribution to
include.
"any gift of money or services in connection with any

LU

election. . . .

C. The American Broadcasting System, GANNETT COMPANY,

INC. and the McClatchy Broadcasting Corp. are corporations

organized under the law of one or more of the United States and

as such are specifically prohibited from making any gift of

services in connection with a Federal election., Each of thesc

corporations on one or mcre occasions as delineated below, made
a gift of radio time to Edmund G. Brown, Jr, for the major
purpose of influencing the primary and general election for th

U,5. Senator frem California in 1982.

D. It is a well known fact of political life, recog
nized by the Commission, that the major purpose of campaigning
ia to improve name recognition, and in the words of Commissioner
Staebler, in his dessent to Advisory Opinien AQ 1977-42:

"the funding of appearances by a candidate, during a

campalgn, on programs which directly appeal to citi:
ns concerned with issues involved in the on-going

campalign is, I beliewv. ne pably a contirbution

to that cadidate,"

contributionscf which I complain, ate

guishable from the fact pattern of A0 1977-42.
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In that case, the candidate was one of many representatives of
Federal, State and lqcal governments who hosted the "call in"
show., Edmund G. Brown alone, has been given the free radio

time as described below. No other candidate or elected official

has been the beneficiary of this largesse.

F. The refusal of Edmund G. Brown to recognize The
Brown For U.S5., Senate Committee, to avoid compliance with FCC
and FEC compliance does not relieve him of the burden of com-
pliance with 2 U.5.C. 441(b). It is unlawful for any person

to accept a gift in connection with a campaign.

G. The pattern of appearances by Edmund G. Brown is
clearly related to the up coming election. It began in August
of 1981 after the filing of the first report of The Brown For
U.S. Senate Committee. Every news story of his appearances
relates it directly to his campaign. We guote from a typical
news story which appeared in the San Diego Union of November
1, 1981;:

"The net result has been hours of exposure to

potentially millions of listeners, something that
would have ceost a campaign hundreds of thousands of
dollars - if anvthing like it could be purchased.

'It's brilliant,' was the judgment of Stuart

Spencer, one of California's most experienced cam-
ianagers and one of the men who made great use
cations skills of another man to win a

statewide office when he managed Ronald Regan's 1966
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gubernatorial campaign.

'I wish I had thought of it,' admitted Bill
Roberts, another veteran GOP campaign director who
was Spencer's partner in the 1960s when they helped

revolutionize campaigns here and across the nation,

Both of these Republican political strategists

said the talk-show format was a perfect opportunity

for Brown to improve his political image, giving him

a chance to demonstrate his command of the issues and
his openness. The live call-in format gives the appear-
ance of vulnerability, which creates an image of pol=-

itical courage, the two said in separate interviews."

H. Contributions of those corporations were made
as follows:

a) The American Broadcasting Company, made the
following contributions of radio time to Edmund G. Brown, Jr.
on KABC, lLos Angeles:

l. August 24, 1981, 4 hours (Michael Jackson)

2. November 13, 1981, 3 hours (Sports Talk)

The guoted rate for the radio time contributed
is $400.00 for five (5) minutes. The estimated value of the
contribution is $33,600.00.

b) The American Broadcasting Company made the
following contribution of radioc time to Edmund G. Brown, Jr. on
KGO, San Francisco:

3 hours {(Jim Eason Show)

The gquoted rate for the radioc time contributed
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is $1,100.00 per munite. The estimated value of contribution
is $198,000.00. ‘

c) GANNETT COMPANY, INC. made a contribution of
radio time to Edmund G. Brown, Jr. on KSDO, San Diego:

l. October 28, 1981, 3 hours (Midday Show)

The guoted rate for the radio time contributed
is $65.00 per minute. The estimated value of contribution is
$17,550.00.

d) McClatchy Broadcasting Corp. made the following
contribution of radio time to Edmund G. Brown, Jr. on KFBK,
Sacramento:

l. September 22, 1981, 2% hours

2. October 30, 1981, 2% hours

The quoted rate for the radio time contributed
is $40.00 per minute. The estimated value of the contribution
is $12,000.00.

e) McClatchy Broadcasting Corp. made the following

contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modesto:

1. September 23, 1981, 3 hours

The guoted rate for the radio time contributed
is $13.00 per minute. The estimated value of the contribution
is $2,340.00.

f) McClatchy Broadcasting Corp. made the follow-
ing contribution of radio time to Edmund G. Brown, Jr. on EKEMJ,
Fresno:

September 21, 1981, 3 hours
for the radio time contributed

is 520.00 per minute. The estimated value of the contribution
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is $3,600.00.

I. The facts of these appearances were obtained from

news stories which appeared in the local press. The advertising
rates which are gquoted were obtained by members of my staff in

telephone inguiries to the indicated stations.

J. The Commission has always held corporations to a
higher standard with respect to contributions in connection
with a campaign for Federal office. On the basis of news stories
which appeared, one of which is guoted above, every official of
the donating corporations must have known that the appearances

had a direct relation to the campaign.

K. The relationship to the campaign was egually well
known to the Brown staff which solicited and continues to solicit
appearances. Edmund G. Brown's knowing acceptance of these

contributions is unlawful.

L. I respectfully request that the Federal Election
Commission proceed with an enforcement action pursuant to

2 U.5.C. 437(a) to prevent further vioclations.

M. I authorize you to communicate directly with
Burton R. Cohn of the law firm of Cohn, Gotcher,
Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

California, 90017, in all matters connected with the Complaint
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I declare under penalty of perjury that the above

statements are true.

THEODORE A.

STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

On mg‘: ,{é: ffa / before me, the undersigned,

a Notary Public in and for said State, personally appeared

THEODORE A. (TED) BRUINSMA, known to me to be the person whose

name is subscribed to the within instrument and acknowledged that

he executed the same.

WITNESS my hand and official seal.

A A R s A R R SRS ES S e o -
T
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COHN, GOTCHER, SINGER & ANDERSON
Fuorrn Fuoss
BRI Wik sl By EVARD
LOS ANGELES, CALIFOAMIA 90017
(213) SR4.4000

Attorneys for Theodore A. Bruinsma

FEDERAL ELECTION COMMISSION

THEODORE A. (TED) BRUINSMA,

COMPLAINT OF VIOLATION OF
FEDERAL ELECTION CAMPATIGN ACT

Alleges Violations By

AMERICAN BROADCASTING SYSTEM,
A corporation, McCLATCHY
BEROADCASTING CORP., GANNETT
COMPANY, INC, and EDMUND G.
BROWN, JR.

SECTION 2 U.S5.C. 441(b)
Pursuant to 2 U.5.C. 4371(g) (a)

e Bt B e R Bl W it

I, THEODORE A. (TED) BRUINSMA, do allege that the
provisions of 2 U,8.C. 441(b), the Federal Election Campaign Act,
have been and are continuously being violated by the American
Broadcasting Company, CBS, Inc., McClatchy Broadcastina Corp.
and Edmund G. Brown, Jr., Governor of the State of California

A, 2 U.S5.C. 441(b) (a) states in part that:

"it is unlawful . . . for any corporation to make a
contribution in connection with any election at which
« » « & Senator . . . (is) voted for, or in connection
with any primary election . . . for the foregoing

office(s) . ., . or for any candidate or other person

to accept or receive any contribution prohibited by

by
-




this Section. . . ." (Emphasis added)
B. 2 U.5.C. 441(b) (b)2 defines contribution to
include:
"any gift of money or services in connection with any

election. ., . .

C. The American Broadcasting System, GANNETT COMPANY,

INC. and the McClatchy Broadcasting Corp, are corporations

organized under the law of one or more of the United States and

as such are specifically prohibited from making any gift of

Each of thes:
corporations on one or mcre occasions as delineated below, made
a gift of radio time to Edmund G. Brown, Jr, for the major
purpose of influencing the primary and general election for th

U.5. Senater from California in 1982,

D. It is a well known fact of political life, recog
nized by the Commission_ that the major purpose of campaigning
iz to improve name recognition, and in the words of Commissioner
Staebler, in his dessent to Advisory Opinien AD 1977-42:
"the funding of appearances by a candidate, during a
ams which directly appeal to citi-
in the on-going

a contirbution

that cagidate.,"

complain, are

of AQ 1977-42,
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In that case, the candidate was one of many representatives of
Federal, State and chal governments who hosted the "call in"
show. Edmund G. Brown alone, has been given the free radio

time as described below. No other candidate or elected official

has been the beneficiary of this largesse.

F. The refusal of Edmund G. Brown to recognize The
Brown For U.S5. Senate Committee, to avoid compliance with FCC
and FEC compliance does not relieve him of the burden of com-
pliance with 2 U.S.C. 441(b). It is unlawful for any person

te accept a gift in connection with a campaign.

G. The pattern of appearances by Edmund G. Brown is
clearly related to the up coming election. It began in August
of 1981 after the filing of the first report of The Brown For
U.S. Senate Committee. Every news story of his appearances
relates it directly to his campaign. We guote from a typical
news story which appeared in the San Diego Union of November
1, 1981:

"The net result has been hours of exposure to

potentially millions of listeners, something that
would have cost a campaiagn hundreds of thousands of
dollars - if anything like it could be purchased.

'*It's brilliant,' was the judgment of Stuart

spencer, one of California's most cxperienced cam-
ign managers and one of the men who made great use

of the communications skills of another man to win a

statewide office when he managed Ronald Regan's 1966
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& ®
gubernatorial campaign.
'I wish I had thought of it,' admitted Bill
Roberts, another veteran GOP campaign director who
was Spencer's partner in the 1960s when they helped

revolutionize campaigns here and across the nation.

Both of these Republican political strategists

said the talk-show format was a perfect opportunity

for Brown to improve his political image, giving him

a chance to demonstrate his command of the issues and
his openness. The live call-in format gives the appear-
ance of vulnerability, which creates an image of pol-

itical courage, the two said in separate interviews."

H. Contributions of those corporations were made
as follows:

a) The American Broadcasting Company, made the
following contributions of radio time to Edmund G. Brown, Jr.
on KABC, Los Angeles:

1. August 24, 19Bl1, 4 hours (Michael Jackson)

2. November 13, 1981, 3 hours (Sports Talk)

The gquoted rate for the radio time contributed
is $400.00 for five (5) minutes. The estimated value of the
contribution is $33,600.00.

b) The American Broadcasting Company made the
following contribution of radie time to Edmund G. Brown, Jr. on
KGO, San Francisco:

15 October 19, 1981, 3 hours (Jim Eason Show)

The quoted rate for the radio time contributed
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is $1,100.00 per munite. The estimated value of contribution

is $198,000.00. BL

c) GANNETT COMPANY, INC. made a contribution of
radio time to Edmund G. Brown, Jr. on KSDO, San Diego:

l. October 28, 1981, 3 hours (Midday Show)

The quoted rate for the radio time contributed
ig 565.00 per minute. The estimated value of contribution is
$17,550. 00,

d) McClatchy Broadcasting Corp. made the following
contribution of radio time to Edmund G. Brown, Jr. on KFBK,
Sacramento:

1. September 22, 1981, 2k hours

2. October 30, 1981, 2% hours

The quoted rate for the radio time contributcd
is $40.00 per minute. The estimated value of the contribution
is §12,000.00.

e) McClatchy Broadecasting Corp. made the following
contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modest

l. September 23, 1981, 3 hours

The quoted rate for the radio time contributed
is $13.00 per minute. The estimated value of the contribution
is §2,340.00.

f) McClatchy Broadcasting Corp. made the follow-
ing contribution of radio time to Edmund 6. Brown, Jr. on EMJ,
Fresno:

1. September 21, 1981, 3 hours

The guoted rate for the radic time contributed

is 5$20.00 per minute. The estimated value of the contribution
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is $3,600.00.

I. The facts of these appearances were obtained from
news stories which appeared in the local press. The advertising
rates which are gquoted were obtained by members of my staff in

telephone inquiries to the indicated stations.

J. The Commission has always held corporations to a
higher standard with respect to contributions in connection
with a campaign for Federal office. On the basis of news storics
which appeared, one of which is guoted above, every official of
the donating corporations must have known that the appearances

had a direct relation to the campaign.

K. The relationship to the campaign was equally well
known to the Brown staff which solicited and continues to solicit
appearances. Edmund G. Brown's knowing acceptance of these

contributicons is unlawful.

L. I respectfully request that the Federal Election
Commission proceed with an enforcement action pursuant to

2 U.5.C. 437(a) to prevent further violations,

M. I authorize you to communicate directly with
Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and
Anderson at B33 Wilshire Boulevard, Fifth Floor, Los Angeles,

California, 90017, in all matters connected with the Complaint.

(ot oft




I declare under penalty of perjury that the above

statements are true. L

@EG;DDRE A. ;TED:i BRUINSMA

STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

On E@C. Zé: gﬁ/ before me, the undersigned,

a Notary Public in and for said State, personally appeared

Ww M o~ v I o W N e

—_—
- O

THEODORE A. (TED) BRUINSMA, known to me to be the person whose

—
L5 ]

name is subscribed to the within instrument and acknowledged that

¥y Public

—_—
£ Y

he executed the same.

—
un

WITNESS my hand and official seal.

_—
- Oh

—
[+ -]

il i, el S B
JOE M. CHAN :

PUBLIC CAL™

S ©
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COHIN, COTCHER, SINGER & ANDERSON
Astormeys at Law
A1) Wosame Bovsvasn, Firrn Fooon Los Ascrnes, Cavpronsis 9607

]
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Charles Steele, Esq.
General Counsel
The Federal Election Commission

1325 K Street, N.W.
Washington, D.C. 20463
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BURTOM B COHM CoHN, GOTCHER, SINGER & ANDERSON
JAMES ® AOTCHER I ATTORMEYE AT LAW

MALPN . BINOER, S8,
C.BETER ANDERSBON® FIFTH FLOO® ARELA CODE BID

:'I""":: :':‘I‘“‘ ::" 833 WILEHINE BOULEVARD S1a-4n80

LOS ANOELES, CALIFOAMIA BOCIT CABLE ADODRESS
SOEM B TO®I
DlANA TERAW couaams

aF couMBEL TWE ®i0 30 pORT
THEODOAE & ERUINEMA® COBA LBA

¥ HIMEBIR FATENT BAN

SEAiDETTED TO FEACTICE
Hrw vORE & OEORDLA

December 16, 1981

Charles Steele, Esqg.

General Counsel

The Federal Election Commission
1325 K Street, N.W.

Washington, D.C. 20463

Re: Bruinsma v. ABC, et al

Dear Mr. Steele:

I enclose an original and two copies of an
Amended Complaint to that which was signed and posted
on December 15, 1981,

The substantative change is in the first para-
graph which inadvertently included CBS, Inc. in place of
Gannett Company, Inc. and further corrects certain typo-
graphical errors on page two.

Thank you for substituting this Amended Com-
plaint for the one previously posted.

Very truly yours,

COHN, CHER, SINGER & ANDERSON

\ S

RTON R. COHN

BRC:jc
Enclosures
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Attornays for Theodore A. g:u;glm;

FEDERAL ELECTION COMMISSION
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THEODORE A. (TED) BRUINSMA,

(]
=

Alleges Violations By AMENDED COMPLAINT OF VIOLATION

OF FEDERAL ELECTION CAMPAIGN ACT
AMERICAN BROADCASTING SYSTEM,
a corporation, McCLATCHY SECTION 2 U.5.C. 441(b)
BROADCASTING CORP., GANNETT Pursuant to 2 U.S5.C. 437(qg) (a)
COMPANY, INC., and EDMUND G.
BROWN, JR.

| el
- o

I, THEODORE A. (TED) BRUINSMA, do allege that the

|| provisions of 2 U.5.C. 441(b), the Federal Election Campaign Act,

{| have been and are continuously being violated by the American
Broadcasting Company, Gannett Company, Inc., McClatchy Broadcasting

Corp. and Edmund G. Brown, Jr., Governor of the State of California.

A. 2 U.S8.C. 441(b) (a) states in part that:
"it is unlawful . . . for any corporation to make a
contribution in connection with any election at which

« « @& Senator . . . (is) voted for, or in connection

with any primary election . . . for the foregoing

office(s) . . . or for any candidate or other person

to accept or receive any contribution prohibited by
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this Section . . . ." (Emphasis added)
B. 2 vU.8.C. 441 (b) (b)2 defines contribution to

include:

"any gift of money or services in connection with any

election . . . ."

C. The American Broadcasting System, Gannett Company,

Inc. and the McClatchy Broadcasting Corp. are corporations

organized under the law of one or more of the United States and

as such are specifically prohibited from making any gift of

services in connection with a Federal election. Each of these

corporations on one or more occasions, as delineated below, made
a gift of radio time to Edmund G. Brown, Jr. for the major
purpose of influencing the primary and general election for the

U.5. Senator from California in 1982.

D. It is a well known fact of political life, recog-
nized by the Commission, that the major purpose of campaigning
is to improve name recognition, and in the words of Commissioner
Staebler, in his dissent to Advisory Opinion AOD 1977-42:

"the funding of appearances by a candidate, during a
campaign, on programs which directly appeal to citi-
zens concerned with issues involved in the on-going
campaign is, I believe, inescapably a contribution

to that candidate.™

E. The contributions of which I complain, are

clearly distinguishable from the fact pattern of AO 1977-42.
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In that case, the candidate was one of many representatives of
Federal, State and local governments who hosted the "call in"
show. Edmund G. Brown alone, has been given the frese radic
time as described below. No other candidate or elected official

has been the beneficiary of this largesse.

F. The refusal of Edmund G. Brown to recognize The
Brown For U.S. Senate Committee, to avoid compliance with FCC

and FEC compliance does not relieve him of the burden of com-

pliance with 2 U.S.C. 441(b). It is unlawful for any person

to accept a gift in connection with a campaign.

G. The pattern of appearances by Edmund G, Brown is
clearly related to the up coming election., It began in August
of 1981 after the filing of the first report of The Brown For
U.S. Senate Committee. Every news story of his appearances
relates it directly to his campaign. We quote from a typical
news story which appeared in the San Diego Union of November
1, 1981:

"The net result has been hours of exposure to

potentially millions of listeners, something that
would have cost a campaign hundreds of thousands of
dollars - if anything like it could be purchased.

'It's brilliant,' was the judgment of Stuart

Spencer, one of California's most experienced cam-
paign managers and one of the men who made great use
of the communications skills of another man to win a

statewide office when he managed Ronald Regan's 1966
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gubernatorial campaign.
'I wish I had thought of it,' admitted Bill

Roberts, another veteran GOP campaign director who

was Spencer's partner in the 1960s when they helped

revolutionize campaigns here and across the nation.

Both of these Republican political strategists
said the talk-show format was a perfect opportunity
for Brown to improve his political image, giving him
a chance to demonstrate his command of the issues and
his openness. The live call-in format gives the appear-
ance of vulnerability, which creates an image of pol-

itical courage, the two said in separate interviews."

H. Contributions of those corporations were made
as follows:

a) The American Broadcasting Company, made the
following contributions of radio time to Edmund G. Brown, Jr.
on KABC, Los Angeles:

1. August 24, 1981, 4 hours (Michael Jackson)

2. November 13, 1981, 3 hours (Sports Talk)

The guoted rate for the radio time contributed
is $400.00 for five (5) minutes. The estimated value of the
contribution is $33,600.00.

b) The American Broadcasting Company made the
following contribution of radio time to Edmund G. Brown, Jr. on
KGO, San Francisco:

l. October 19, 1981, 3 hours (Jim Eason Show)

The quoted rate for the radio time contributed




2B W BRRUINRBBEE TG TR =58

W @ O~ W e W N e

is $1,100.00 per munite. The estimated value of contribution
is $198,000.00.

c) GANNETT COMPANY, INC. made a contribution of
radio time to Edmund G. Brown, Jr. on KSDO, San Diego:

1. Octocber 28, 1981, 3 hours (Midday Show)

The guoted rate for the radio time contributed
is $65.00 per minute. The estimated value of contribution is
£17,550.00.

d) McClatchy Broadcasting Corp. made the following
contribution of radio time to Edmund G. Brown, Jr. on KFBK,
Sacramento:

1. September 22, 1981, 2% hours
2. October 30, 1981, 2% hours

The quoted rate for the radio time contributed

is $40.00 per minute. The estimated value of the contribution

is $12,000.00.

e) McClatchy Broadcasting Corp. made the following

contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modestqg:

1. September 23, 1981, 3 hours

The quoted rate for the radio time contributed
is $13.00 per minute. The estimated value of the contribution
is $2,340.00.

f) MeClatchy Broadcasting Corp. made the follow-
ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,
Fresno:

1. September 21, 1981, 3 hours
The quoted rate for the radio time contributed

is $20.00 per minute, The estimated value of the contribution
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is $3,600.00.

I. The facts of these appearances were obtained from
news stories which appeared in the local press. The advertising
rates which are quoted were obtained by members of my staff in

telephone ingquiries to the indicated stations.

J. The Commission has always held corporations to a
higher standard with respect to contributions in connection
with a campaign for Federal office. On the basis of news stories
which appeared, one of which is gquoted above, every official of
the donating corporations must have known that the appearances

had a direct relation to the campaign.

K. The relationship tc the campaign was equally well

known to the Brown staff which sclicited and continues to sBolicit
appearances. Edmund G. Brown's knowing acceptance of these

contributions is unlawful,

L. I respectfully regquest that the Federal Election
Commission proceed with an enforcement action pursuant to

2 U.5.C. 437(a) to prevent further violations.

M. I authorize you to communicate directly with
Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and
Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,
California, 90017, in all matters connected with the Complaint.

LA Y AL




I declare under penalty of perjurvy that the above

statements are true.

STATE OF CALIFORNIA

COUNTY OF &Y}&w (L
rlF'

0 " / fore me, the undersigned,

W & ~ o W B W N e

....,..
-0

a Notary Public in and for said State, personally appeared

—_—
L]

THEODORE A. (TED) BRUINSMA, known to me to be the person whose

—
(7]

name is subscribed to the within instrument and acknowledged that

—
¥

he executed the same.

—
wn

WITNESS my hand and official seal.

—
o

s 9}13535CfiJitsﬂ—f
r’;?ff““nﬁﬁfﬂgf?ﬁt\[ Notary Public

| 2 : e CRTA M ENUDEON
: 1OTa%Y PULLC - CAUFORNIA K

) R S0 ¢ LS CRISPO COUNTY
My room easires JUL Eﬂt
B ——— e ————

—
ll|‘




FEDERAL ELECTION COMMISSION

THEODORE A. (TED) BRUINSMA,
Alleges Violations By AMENDED COMPLAINT OF VIOLATION
OF FEDERAL ELECTION CAMPAIGN ACT
AMERICAN BROADCASTING SYSTEM,

a corporation, McCLATCHY
BROADCASTING CORP., GANNETT
| COMPANY, INC. and EDMUND G.
BROWN, JR.

SECTION 2 U.S5.C. 441(b)
Pursuant to 2 U.S.C. 437(q) (a)

I, THEODORE A. (TED) BRUINSMA, do allege that the

provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

have been and are continuously being violated by the American
Broadcasting Company, Gannett Company, Inc., McClatchy Broadcasting
Corp. and Edmund G. Brown, Jr., Governor of the State of California.
A. 2 U.8.C. 441(b) (a) states in part that:
"it is unlawful . . . for any corporation to make a
contribution in connection with any election at which

. a Senator . . . (is) voted for, or in connection

with any primary election . . . for the foregoing

office(s) . . . or for any candidate or other person

to accept or receive any contribution prohibited by
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this Section . . . ." (Emphasis added)
B. 2 U.8.C. 441 (b) (b)2 defines contribution to

include:
"any gift of money or services in connection with any

election . . . ."

C. The American Broadcasting System, Gannett Company,
Inc. and the McClatchy Broadcasting Corp. are corporations
organized under the law of one or more of the United States and
as such are specifically prohibited from making any gift of

services in connection with a Federal election. Each of these

corporations on one or more occasions, as delineated below, made
a gift of radio time to Edmund G. Brown, Jr. for the major
purpose of influencing the primary and general election for the

U.5. Senator from California in 19B82.

D. It is a well known fact of political life, recog-

nized hy the Commission, that the major purpose of campaigning

is to improve name recognition, and in the words of Commissioner
Staebler, in his dissent to Advisory Opinion AD 1977-42:
"the funding of appearances by a candidate, during a
campaign, on programs which directly appeal to citi-
zens concerned with issues involved in the on-going
campaign is, I believe, inescapably a contribution

to that candidate."

E. The contributions of which I complain, are

clearly distinguishable from the fact pattern of AD 1977-42.




In that case, the candidate was one of many representatives of
Federal, State and local governments who hosted the "call in"
show. Edmund G. Brown alone, has been given the free radio

time as described below. No other candidate or elected official

has been the beneficiary of this largesse.

F. The refusal of Edmund G. Brown to recognize The

Brown For U.S5. Senate Committee, to avoid compliance with FCC

W om N oh A R W M

and FEC compliance does not relieve him of the burden of com-

—_
o

pliance with 2 U.S.C. 441(b). It is unlawful for any person

—
p—

to accept a gift in connection with a campaign.

—
]

G. The pattern of appearances by Edmund G. Brown is

=
=

clearly related to the up coming election. It began in August

of 1981 after the filing of the first report of The Brown For

=
ohn LN

U.S. Senate Committee. Every news story of his appearances

—
b |

ralatqa it directly to his campaign. We quote from a typical

news story which appeared in the San Diego Union of November

-
o o

l, 1981:

"The net result has been hours of exposure to

S

potentially millions of listeners, something that

N N
[

would have cost a campaign hundreds of thousands of

o

dollars - if anything like it could be purchased.

L]
-9

'It's brilliant,' was the judgment of Stuart

(]
wn

Spencer, one of California's most experienced cam=-

o

paign managers and one of the men who made great use

of the communications skills of another man to win a

[ T
o =~

statewide office* when he managed Ronald Regan's 1966




W Ol N o B e B N e

. e et et el e e S
G @~ o N e W N = O

gubernatorial campaign.

‘I wish I had thought of it,' admitted Bill
Roberts, another veteran GOP campaign director who
was Spencer's partner in the 1960s when they helped
revolutionize campaigns here and across the nation.

Both of these Republican political strategists
said the talk-show format was a perfect opportunity
for Brown to improve his political image, giving him
a chance to demonstrate his command of the issues and
his openness. The live call-in format gives the appear-
ance of vulnerability, which creates an image of pol-

itical courage, the two said in separate interviews."

H. Contributidns of those corporations were made
as follows:
a) The American Broadcasting Company, made the

following contributions of radio time to Edmund G. Brown, Jr.

on KABC, Los Angeles:

1. August 24, 1981, 4 hours (Michael Jackson)

2. November 13, 1981, 3 hours (Sports Talk)

The quoted rate for the radio time contributed
is $400.00 for five (5) minutes. The estimated value of the
contribution is $33,600.00.

b) The American Broadcasting Company made the
following contribution of radio time to Edmund G. Brown, Jr. on
KGO, San Francisco:

1. October 19, 1981, 3 hours (Jim Eason Show)

The "quoted rate for the radio time contributed
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® @
is $1,100.00 per munite. The estimated valus of contribution
is $158,000.00.

c) GANNETT COMPANY, INC. made a contribution of
radioc time to Edmund G. Brown, Jr. on KSDO, San Diego:

l. October 28, 1981, 3 hours (Midday Show)

The quoted rate for the radio time contributed
is $65.00 per minute. The estimated value of contribution is
$17,550.00.

d) McClatchy Broadcasting Corp. made the following
contribution of radio time to Edmund G. Brown, Jr. on KFBK,
Sacramento:

1. September 22, 1981, 24 hours

2. October 30, 1981, 24 hours

The qubted rate for the radio time contributed
is $40.00 per minute. The estimated value of the contribution
is §12,000.00.

@) McClatchy Broadcasting Corp. made the following
cuntriﬁutian of radio time to Edmund G. Brown, Jr. on KBEE, Modestqg

1. September 23, 1981, 3 hours

The guoted rate for the radic time contributed
is §13.00 per minute. The estimated value of the contribution
is §2,340.00.

f) McClatchy Broadcasting Corp. made the follow-
ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,
Freano:

l. September 21, 1981, 3 hours

The gquoted rate for the radio time contributed

is $20.00 per minute.* The estimated value of the contribution
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is $3,600.00.

I. The facts of these appearances were obtained from
news stories which appeared in the local press. The advertising
rates which are quoted were obtained by members of my staff in
telephone inguiries to the indicated stations.

J. The Commission has always held corporations to a
higher standard with respect to contributions in connection
with a campaign for Federal office. On the basis of news stories
which appeared, one of which is quoted above, every official of
the donating corporations must have known that the appearances

had a direct relation to the campaign.

K. The relationship to the campaign was equally well
known to the Brown staff which solicited and continues to solicit
appearances. Edmund G. Brown's knowing acceptance of these

cuntrihutionl is unlawful.

L. I respectfully request that the Federal Election
Commission proceed with an enforcement action pursuant to

2 U.5.C. 437(a) to prevent further violations.

M. I authorize you to communicate directly with
Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and
Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

California, 90017, in all matters connected with the Complaint.

L )




I declare under penalty of perjury that the above

statements Are true.

STATE OF CALIFORNIA

COUNTY OF c@t [\—1-7-4
Ul’()é;! L fg,fzgjﬁlture me, the undersigned,

a Notary Public in and for said State, personally appeared

W @ < O B e W N e
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THEODORE A. (TED) BRUINSMA, known to me to be the person whose

-
w N

name is subscribed to the within instrument and acknowledged that

—
£l

he executed the same.

=
w

WITHNESS my hand and official seal.

e
- oh

Whmwﬂrzﬂﬂ.‘ d..{_‘__‘___;_ P _ i P
A e "'nf'u-':d:;anw I Notary Public

LIFOR MEA

B XRBPEBREBESE
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Attorneys for_Theodore A. Bruinsma

FEDERAL ELECTION COMMISSION

O @ = o o s B B M

-
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11 || THEODORE A. (TED) BRUINSMA, ;
12 Alleges Violations By ) AMENDED COMPLAINT OF VIOLATION
) OF FEDERAL ELECTION CAMPAIGN ACT
13 || AMERICAN BROADCASTING SYSTEM, )
a corporation, McCLATCHY ) SECTION 2 U.S.C. 441(b)
14 || BROADCASTING CORP., GANNETT ) Pursuant to 2 U.S.C. 437(qg) (a)
COMPANY, INC. and EDMUND G. )
15 || BROWN, JR. )
)
16
17 I, THEODORE A. (TED) BRUINSMA, do allege that the

provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

=
@

have been and are continuously being violated by the American

=
w

Broadcasting Company, Gannett Company, Inc., McClatchy Broadcasting

ra
o

i

N
[

A. 2 U.5.C. 441(b)(a) states in part that:

ra
o

"it is unlawful . . . for any corporation to make a

e
Lo

contribution in connection with any election at which

o
b

- 4 Senator . . . (is) voted for, or in connection

1]
wn

with any primary election . . . for the foregoing

o]
o

office(s) . . . or for any candidate or other person

na
=3

to accept or receive any contribution prohibited by

na
o

Corp. and Edmund G. Brown, Jr., Governor of the State of California.
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this Section . . . ." (Emphasis added)
B. 2 U.8.C. 441 (b) (b)2 defines contribution to
include:
"any gift of money or services in connection with any

slection . . « "

€. The American Broadcasting System, Gannett Company,
Inc. and the McClatchy Broadcasting Corp. are corporations
organized under the law of one or more of the United States and
as such are specifically prohibited from making any gift of

gervices in connection with a Federal election. Each of these

corporations on one or more occasions, as delineated below, made
a gift of radio time to Edmund G. Brown, Jr. for the major
purpose of influencing the primary and general election for the

U.S5. Senator from California in 1582,

D. It is a well known fact of political life, recog-

nized by the Commission, that the major purpose of campaigning

is to improve name recognition, and in the words of Commissioner
Staebler, in his dissent to Advisory Opinion AO 1977-42:
"the funding of appearances by a candidate, during a
campaign, on programs which directly appeal to citi-
zens concerned with issues invelved in the on-going
campaign is, I believe, inescapably a contribution

to that candidate."

E. The contributions of which I complain, are

clearly distinguishable from the fact pattern of ADO 1977-42,




W e =~ o A e W R e

8 S a B2 BR2B3 ES ST EL R =B

In that case, the candidate was one of many representatives of
Pederal, State and local governments who hosted the "call in”
show. Edmund G, Brown alone, has been given the fres radio
time as described below. No other candidate or elected official
has been the beneficiary of this largesse.

F. The refusal of Edmund G. Brown to recognize The
Brown For U.S. Senate Committee, to avoid compliance with FCC
and FEC compliance does not relieve him of the burden of com-
pliance with 2 U.5.C. 441(b). It is unlawful for any person

to accept a gift in connection with a campaign.

G. The pattern of appearances by Edmund G. Brown is
clearly related to the up coming election. It began in August
of 1981 after the filing of the first report of The Brown For

U.5. Senate Committee. Every news story of his appearances

relates it directly to his campaign. We quote from a typical

news story which appeared in the San Diego Union of November
1, 1981:

"The net result has been hours of exposure to
potentially millions of listeners, something that
would have cost a campaign hundreds of thousands of
dollars - if anything like it could be purchased.

'It's brilliant,' was the judgment of Stuart
Spencer, one of California's most experienced cam-
paign managers and one of the men who made great use
of the communications skills of another man to win a

statewide office* when he managed Ronald Regan's 1966
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gubernatorial campaign.

'I wish I had thought of it,' admitted Pill
Roberts, another veteran GOP campaign director who
was Spencer's partner in the 1960s when they helped
revolutionize campaigns here and across the nation.

Both of these Republican political strategists
said the talk-show format was a perfect opportunity
for Brown to improve his political image, giving him
a chance to demonstrate his command of the issues and
his openness. The live call-in format gives the appear-
ance of vulnerability, which creates an image of pol-

itical courage, the two said in separate interviews."

H. Contributions of those corporations were made

| as follows:

a) The American Broadcasting Company, made the

following contributions of radio time to Edmund G. Brown, Jr.

| on KABC, Los Angeles:

1. August 24, 1981, 4 hours (Michael Jackson)

2. November 13, 1981, 3 hours (Sports Talk)

The quoted rate for the radio time contributed
is $400.00 for five (5) minutes. The estimated value of the
contribution is $33,600.00,

b) The American Broadcasting Company made the

following contribution of radio time to Edmund G. Brown, Jr. on
KGO, San Francisco:

1. Octcber 19, 1981, 3 hours (Jim Eason Show)

The "quoted rate for the radio time contributed




is $1,100.00 per munite., The estimated value of contribution

is $198,000.00.
c) GANNETT COMPANY, INC. made a contribution of

radio time to Edmund G. Brown, Jr. on K8DO, San Diego:
1. October 28, 1981, 3 hours (Midday Show)

The guoted rate for the radio time contributed

is $65.00 per minute. The estimated value of contribution is

$17,550.00.
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d) McClatchy Broadcasting Corp. made the following

contribution of radio time to Edmund G. Brown, Jr. on KFBK,

—
(=4

Sacramento:

—
2
—
o

1. September 22, 1981, 24 hours

3

2. October 30, 1981, 24 hours

[
(]

The qubted rate for the radio time contributed

)
-~

is 540.00 per minute. The estimated value of the contribution

—
L

o 16 | is $12,000.00.
— 17 e) McClatchy Broadcasting Corp. made the following

[ =y 18 cnntriﬁutinn of radio time to Edmund G. Brown, Jr. on KBEE, Modestq
v 19 1. September 23, 1981, 3 hours

o 20 The quoted rate for the radio time contributed

21 is $13.00 per minute. The astimated value of the contribution

22 is $2,340.00.
23 £) McClatchy Broadcasting Corp. made the follow-

24 ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,

25 Fresno:
26 1. September 21, 1981, 3 hours

27 The quoted rate for the radio time contributed

is 520.00 per minute.* The estimated value of the contribution

F
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I. The facts of these appearances were obtained from

news stories which appeared in the local press. The advertising
rates which are quoted were obtained by members of my staff in

telephone inguiries to the indicated stations.

J. The Commission has always held corporations to a

W B w O R W N =

higher standard with respect to contributions in connection

—
o

with a campaign for Federal office. On the basis of news stories

=
—

which appeared, one of which is quoted above, every official of

the donating corporations must have known that the appearances

—
L5 ]

had a direct relation to the campaign.

= b
= W

o
un

K. The relationship to the campaign was equally well

known to the Brown staff which solicited and continues to solicit

e
=~ on

appearances. Edmund G. Brown's knowing acceptance of these

contributions is unlawful.

S & =

L. I respectfully request that the Pederal Election

Commission proceed with an enforcement action pursuant to

B =

2 U.5.C. 437(a) to prevent further vioclations.

(N

M. I authorize you to communicate directly with

]
F

Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and

(]

Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

2

California, 90017, in all matters connected with the Complaint.

TEOh o .

8 3
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I declare under penalty of perjury that the above
statements are true.

STATE OF CALIFORNIA )

. ). 88.
counTY OP Lot e (Motge

on .!:L. o LV Ve f/;’ before me, the undersigned,

a Notary Public in and for said State, personally appeared
THEODORE A. (TED) BRUINSMA, known to me to be the person whose
name is subscribed to the within instrument and acknowledged that
he executed the same.

WITNESS my hand and official seal.

.i - 4,13 | b ::::-LM 'I d_,t‘_.)-._l..__,.- ;’—\I . _‘__._‘__Jt.‘_‘.___,'___'_,_
- B ¥ L - -.I
| - Sy J’:lil.:_““__; Notary lie
] A

N =3, € 1719
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FROM » »
COHN, GOTCHER, SINGER & ANDERSON
Attorneys ot Law
B33 Wisime Bovrevase. Firrw Frooa Los Anceves, Cavromnid 90007
e e — e -

TO = =

Charles Steele, Esq.

General Counsel

The Federal Election Commission
1325 K Street, N.W.

Washington, D.C. 20463
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