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M~arch 22,

4 N eW.

RE: MURs 1418 and 1419

Dear Mr. Wild:

Enclosed it a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
General -Counsel,.

BY:
Associate

e

Counsel

Enclosure

C
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Dear Mr. Andromidas:

Enclosed is a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

w Sincerely,

Charles N. SteeleGenalounsel

BY: R o
Associate General Counsel

Enclosure



Company, Inc.

RE: MUR 1419

Dear Mr. Sturm:

Enclosed it a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
0
1W'

Enclosure

Z1



March 22, 1982
Carl R. Ramey, Esquir*
McKennat Wilkinson and Kittner
1150 Seventeenth Street, N.W.
Washington, D.C. 20036

RE: MURs 1418 and 1419

Dear Mr. Ramey:

Enclosed it a Statement of Reasons of CommissionerThomas E.

r"I Harris concerning the above referenced matter.

Sincerely,

MCharles N. Steele
Gener 1 unsel

-BY: nneth A.Grs
Associate General Counsel

E o

Enclosure



March 22,

ia 90067

RE: MURs 14,18 and 1419

Dear Mr. Emerson:

Enclosed iw a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
General ,Counsel

Associate General Counsel

£nclosure

0W



Dear Mr. Cohn:

,Enclosed it a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. SteeleGeneral ounsel

-. BY: . Gos
Associate General Counsel

do Enclbsure



1200 Eighteenth Street* N.W.
Washington, D.C. 20036

RE: MUR 1418

Dear Mr. Duffy:

Enclosed is a Statement *of Reasons of Commissioner Tholuas E.

,. Haris concerning the above referenced matter.

Sincerely,

Charles N. Steele
Gener unsel ol

c BY: nnet A. Gross
Associate General Counsel

00
Enclosure



Dear Mr. Jaeckel:

Enclosed ib a Statement of Reasons of Commissioner Thomas E.

Harris concerning the above referenced matter.

Sincerely,

Charles N. Steele
Genera Counsel

BY: Kenneth A. Gross
Associate General Counsel

@, Enclosure



STATEMENT OF REASONS OF COMMISSIONER THOM'AS E.: HAM$,
IN MUR 1418/1419 BROWN FOR SENATE, et al.-

I agree with the Commission's conclusion thatthere was no violation of the Act. However, I thinkthat the Commission, in tacitly accepting the rationaleof the General Counsel's report, is basing its actionon a legally erroneous ground. Worse, I think that thpCommission is exceeding its jurisdiction when it reviewsthe content of the radio broadcasts.

The complaint asserts that various broadcasting.station owners made "expenditures" in violation of theAct by broadcasting programs in which a candidate forCD .federal office participated. However the statute provides
(S431(9) (B) (i)):

"The term "expenditure" does not include
any news story, comnenta-, or editorial

distributed through the facilities of any
broadcasting station, newspaper, magazine, or. .other periodical publication, unless such
facilities are owned or controlled by any
political party, political commnittee, orcandidate;"

There is no claim here that any of the broadcastingcc stations are owned or controlled by any political party,committee or candidate. To my mind, that is the end ofthe matter, as far as this Commission is concerned.

In reviewing, or 'purporting to reviewing (for we donot have transcripts), the content of the broadcasts theCommission is doing exactly what the Congress forbadeit to do. Where a broadcaster (as distinguished from,for example, a sponsor) is charged with a violation of theFECA by disbursements for broadcasting, this Commissionhas no more authority to review t.he content of the broad-cast than it would of a newspaper editcrial. The FederalConmunications Commission does, under -e Com-rmunications



0o



Los Angeles, California

RE: MUR 1418

Dear Mr. Cohn:,

The FPdera, Election Commission has reviewed the allegations
ell of your complaint dated December 159 1981l and determined that on

the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a violationof the Federal Election Campaign Act of
1971, as amended ('the Act') has been committed.r'v

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek Judicial review of the Comission's dismissal
of this action. See 2 U.S.C. S 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a

c complaint pursuant to the requirements set forth in 2 U.S.C.
5 437g(a) (1) and 11 C.F.R. S 111.4.

O Sincerely,
Charle s N, Steele/

BY: K nneth A. Gross
Associate General Counsel



Los Angeles, California 90067

RE: MUR 1418 and 1419

Dear Mr. Emerson:*

Cy On Decembf.r 29, 1981, and on January 4, 1982, the Commission
notified you of a.complaint alleging that your clients had.
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 , 1982, determined that-on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

O days.

oSincerely,

N Charles N. Steele
General .uns /

Associate Gene Counsel

(:5



U: bUR 1418 and 1419

Dear Mr. Ramey:

On December 29, 191, and on January 4, 1982, the Commission
notified you of- a complaint alleging that your client had.,
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on March 10 , 1982, determined that .on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

0 days.

c Sincerely,

Charles N. Steele/2

BY.:'Keneth At GGosI

Associate General Counsel



:MUR 1418

Dear Mr. Duffy:

On December 29, 1981, the Commission notified you of a
complaint alleging that your Clients had violated certain
sections of the ]Federal Election Campaign Act of 1971, as

c amended,

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violationof any statute within-its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days.

C Sincerely,

Charles N. Steelj
General -Counsel//

BY: 6enr C s
Associate General Counsel

'5



: LMUR 1418 and 1419

Dear Mr. Wild:'

On Decembo 29, 191, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had.
violated certain sections of the Federal Election Campaign Act ofcall 1971, as amended.

The Commission, on March 10 , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe thqt a violation ofimp* any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty days.

C

Sincerely,

Charles N. Steele€ General 01~e //

BY: K neth A. Gross
Associate General Counsel



RE: MUR 1418 and 1419

Dear Mr. Wild:-

on December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had.
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on ,1982, determined that on thebasis of the information in the complaint and information
provided by you, there is no reason to believe that a violation of
any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty days.0

Sincerely,
C

Charles N. SteeleN General Counsel

BY: Kenneth A. Gross
Associate General Counsel

/7



On December 29, 1981, the Commission notified You of 'a
o complaint alleging that your clients had violated certain

sections of the Federal Election Campaign Act of 1971, as
amended.

The Commission, on , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days.

C! 
Sincerely,

CID Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel



UB: IUR 1418 and 1419

Dear Mr. Ramey:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on , 1982, determined that on the
basis of the information in the complaint and information

*__W provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty
days.

cC Sincerely,

ON1 Charles N. Steele
0 General Counsel

BY: Kenneth A. Gross
Associate General Counsel



UI: IUR 1418 and 1419

Dear Mr. Emerson:

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your clients hado violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

C' days.

c Sincerely,

Charles N. Steele
* General Counsel ) i

BY: Kenneth A. Gross
Associate General Counsel



Dear Mr. Cohn:-

The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981, and determined.that on
the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to

&I believe that a violation of the Federal Election Campaign Act of
1971, as amended ('the Act*) has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a

" complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. S 437g(a)(8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a

C complaint pursuant to the requirements set forth in 2 U.S.C.
S 437g(a)(1) and 11 C.F.R. S 111.4.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel



MEHOPtADU 1V:_ 1;. STEELE, GEEDL CSE

rpm: MAROR W. DOIMS/JC J$YRV

DASE M k: M 2, 1982

----- - MI3Rs 1418 an 1419
First General Counsel1Is Paport dated
2-26-82; Received in OCS, 2-26-82, 11:34

The above-naed docuzent was circulated to the Cmiussion on

February 26, 1982 at 2:00.

OaC tssioner Harris submitted an objection at 2:39, March 2,

1982.
C

7his matter will be placed on the agenda for the Executive

Session of Tuesday, March 9, 1982.



COMPLAINANT'S NAME: Theodore A. Bruinsma (1418)
Wertz for Senate (1419)

RESPONDENT'S NAME: Brown for U.S. Senate Committee
McClatchy Broadcasting Corp.
Gannett Company-
Columbia Broadcasting Systems
National Broadcasting Company
Gannett Broadcasting Company

RELEVANT STATUTES: 2 U.S.C. S 441b
2 U.S.C. S 432(a) (1)

INTERNAL REPORTS CHECKED: Brown for U.S. Senate Committee

FEDERAL AGENCIES CHECKED: None

SUMMARY OF ALLEGATIONS

By correspondence dated December 15, 1981 and December 17,

1981, the Commission received two separate complaints from

Theodore A. Bruinsma (Bruinsma) and the Wertz for Senate Committee

(Wertz), respectively (see attachments I and II). I/ Both

complaints allege that:

1/ By letter dated January 18, 1982, Mr. Bruinsma asked to
withdraw his complaint.

c



3) he did not pay to appear on these programs an4 the free

air time given Governor Brown is the receipt of something

of value;

4) the radio stations that gave this free time are

corporations. Thus, Governor Brown received something of

- value-from corporations; and

5) the free air time was given for the purpose of

influencing a federal election.

Mr. Bruinsma's complaint alleges that the corporations making the

corporate contributions are American Broadcasting Company (ABC),

0 McClatchy Broacasting Corp. (McClatchy), and Gannett Company, Inc.
qv (Gannett). The Wertz complaint alleges that the corporations
C making the corporate contributions are ABC, McClatchy, and the

National Broadcasting Company (NBC). Subsequent to this Office

notifying NBC of the fact that a complaint had been filed alleging

it violated certain provisions of the Federal Election Campaign

Act, Wertz amended its complaint substituting the Columbia

Broadcasting System for NBC. 2/

2/ CBS responded that although the radio station in question was
affiliated with CBS, it did not own the station. This station
is, however, owned by a subsidiary of Gannett.



date, this committee has raised over one million dollar~s for this

purpose (attachment IV)', Governor Brown did not file his Statement

of Candidacy, pursuant to Commission regulation 101.1(a) (see

11 C.F.R. S 101,1(a))# until January 11, 1982. (Attachment V), He

did file this statement, however,, within the 30 day prescribed

period, after receiving Commission notification pursuant to

regulation 100.3(a)(3) (see 11 C.F.R. S 100.3(a) (3).'

The respondents have been given an opportunity to respond to,

the complainants' allegations and have done so. Neither Governor

Brown nor any corporate respondent denies that Governor Brown did,

in fact, appear on the various radio programs in question.

Moreover, they all admit that Governor Brown appeared either as a

talk show host or as the talk show host's guest.

FACTUAL AND LEGAL ANALYSIS

The facts presented in these matters present a factual

situation that substantially parallel the facts presented in

Mr. Ken Heckler's advisory opinion request dated September 12,

1977. See Commission Advisory Opinion ("AO") 1977-42 issued

May 12, 1978. In this request, Mr. Heckler stated that he hosted

two interview programs aired on two different radio stations in

West Virginia. One program was broadcast weekly and lasted one



and was "an interview and talk show progreai dealing with a

different issue every day". Both programs took phone calls from~

the listening audience. Mr. Heckler further stated that at that

time he was (in the 1978 election) a candidate to the House of

Representatives from the Fourth Congressional District of West

Virginia. Moreover, on July 5, 1977, he filed as a candidate with

the Commission and filed a statement designating a principal

campaign committee. He did not file, however, as a candidate with

the West Virginia Secretary of State until January 11, 1978. The

radio programs began in mid-August, 1977, and ended in October,

well before the 1978 election. The Commission determined that

under the circumstances these facts present that Mr. Heckler's

appearances on these radio programs did not constitute an in-kind

contribution from either the radio station's corporate owners or

the program sponsors. This opinion was conditioned, however, "on

(i) the absence of any communication expressly advocating the

nomination or election of the candidate involved or the defeat of

any other candidate, and (ii) the avoidance of any solicitation,

making or acceptance of campaign contributions for the candidate in

connection with the activity".

In the matter at hand, Governor Brown appeared on radio shows

featuring a talk show format, subsequent to his principal campaign

committee registering with the Commission pursuant to 2 U.S.C.

S 433(a). Similarly, Governor Brown's appearances have come prior



Section 6401. In addition, as with Mr. Heckler, all of the

Governor's appearances took place well before 'the respective

elections. / Unlike Mr. Heckler, Governor Brown did not file with

the Commission a Statement of Candidacy (Form 2) designating his

principal campaign committee until after the radio programs in

question had been aired. It is our opinion that this fact is not

significant enough to distinguish the situation presented in this

matter from the facts presented in the Heckler opinion.

Given the similarities between the facts currently before the

Commission and those presented in the Heckler Advisory Opinion,

there remains but two questions to answer. These questions are:

(i) Did any radio program contain any communication expressly

advocating Governor Brown's nomination or election to

federal office or the defeat of any other candidate?

(ii) Did any radio program contain any communication urging

the listener to contribute to Governor Brown's campaign?

(See AO 1977-42).

A careful review of the complaints discloses no evidence

indicating any communication urging the listener to vote for

Governor Brown or against anyone else for the United States

The California primary is to be held on June 8, 1982.



attachment VI). Considering the absence of any such statements,

this Office recomends that the Commission find that Governor

Brown's appearances on the various radio programs in question do

not constitute the committee's receipt of a corporate contribution

or the making of a corporate contribution by the corporate. owners

of the radio stations in question. See also AO 1981-37.

__ RECOMMENDATIONS

. 1. Merge MUR 1419 with MUR 1418.

2. Find no reason to believe that the Brown for Senate Conmittee
violated 2 U.S.C. 5 441b.

3. Find no reason to believe that ABC violated 2 U.S.C. S 441b.

4. Find no reason to believe that McClatchy violated 2 U.S.C.
S 441b.

5. Find no reason to believe that Gannett violated 2 U.S.C.
5 441b.

6. Find no reason to believe that CBS violated 2 U.S.C. S 441b.

7. Find no reason to believe that NBC violated 2 U.S.C. 5 441b.

Charles N. Steele

General Co sel

BY:
Date / / Kenneth A. Gross

Associate General Counsel

Attachments
1. Bruinsma complaint
2. Wertz complaint and amendment
3. Statement of Organization
4. Receipts and Expenditures
5. Form 2
6. Affidavits
7. Letters



NolwiaS pridcsi Copany

mrual Brodcsi m pny )

11: fttBroadcstingCIICTIIW

-I Toma L. Stafford, Recording Sceryfor the Federal

Ejection oQuuision Executive Session on March 10, 1982, do hereby

m cetify that the Cmwission decided by a vote of 6-0 to take the

following actions in )&UR 1418 and 1419:

1. Mrge M[M 1419 with PURl14180

2. Find No Reason to Believe that the Brown
for Senate Cmtmittee violated 2 U.S.C.

1 5441b.

3. Find No Reason to Believe that ABC

violated 2 U.S.C. 5441b.
Oc 4. Find No Reason to Believe that MtClatchy

violated 2 U.S.C. 5441b.
5. Find No Reason to Believe that Gannett

violated 2 U.s.c. 5441b.

6. Find No Reason to Believe that CBS

violated 2 U.S.C. 5441b.
7. Find N Reason to Believe that NBC

violated 2 U.s.c. 5441b.

Coumissioners Aikens, Elliott, Harris, McDonald, MGarry, and

Reiche voted affirmatively.

Attest:

Date Roring Secret61'jr



* FEDERAL ELECTION COMMISSION

10

3.1 THEODORE A. (TED) BRUISMAs, )

12 Alleges Violations By ) AMENDED COMPLAINT OF-VIOLATION
)OF FEDERAL ELECTION CAMPAIGN ACT

13 AMERICAN BROADCASTING SYSTEM, )
a corporation, McCLATCHY )SECTION.2 U.S.C. 441(b)

1.4 BROADCASTING CORP., GANN Pursuant to 2 U.S.C. -437(g) (a)
COMPAKY, INC. and EDMUND G.

- 5 BROWN, JR. )

16
0

17 I, THEODORE A. (TED) BRUINSMA, do allege that the

18 provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

19 have been and are continuously being violated by the American

20 Broadcasting Company, Gannett Company, Inc., McClatchy Broadcasting

21 Corp. and Edmund G. Brown, Jr., Governor of the State of California.

22 A. 2 U.S.C. 441(b)(a) states in part that:

23 "it is unlawful . . . for any corporation to make a

24 contribution in connection with any election at which

25 . . . a Senator . . . (is) voted for, or in connection

26 with any primary election . . . for the foregoing

27 office(s) . . . or for any candidate or other person

28 to accept or receive any contribution prohibited by

i /1



C. The American Broadcasting System, Gannett Company,

Inc. and the rMcClatchy Broadcasting Corp. are corporations

organized under the law of one or more of the United States and

as such are specifically prohibited from making any gift of

services in connection with a Federal election. Each of these

corporations on one or more occasions, as delineated below, made

a gift of radio time to Edmund G. Brown, Jr. for the major

purpose of influencing the primary and general electi6n for the

U.S. Senator from California in 1982.

D. It is a well known fact of political life, recog-

nized by the Commission, that the major purpose of campaigning

is to improve name recognition, and in the words of Commissioner

Staebler, in his dissent to Advisory Opinion AO 1977-42:

"the funding of appearances by a candidate, during a

campaign, on programs which directly appeal to citi-

zens concerned with issues involved in the on-going

campaign is, I believe, inescapably a contribution

to that candidate."

.9

10
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

. -"4;)
-2-

E. The contributions of which I complain, are

clearly distinguishable from the fact pattern of AO 1977-42.



7 F. The refusal of Edmund G. Brown to recognize The

8 Brown For U.S. Senate Comittee, to avoid compliance with FCC

9 and FEC compliance does not relieve him of the burden of com-

10 pliance with 2 U.S.C. 441(b). It is unlawful for anyierson

11 to accept.a gift in connection with a campaign.

12

13 G.. The pattern of appearances by Edmund G. Brown is

14 clearly related to the up coming election. It began in August

-- 15 of 1981 after the filing of the first report of The Brown For

16 U.S. Senate Committee. Every news story of his appearances

17 relates it directly to his campaign. We quote from a typical

18 news story which appeared in the San Diego Union of November

19 1, 1981:

cO 20 "The net result has been hours of exposure to

21 potentially millions of listeners, something that

22 would have cost a campaign hundreds of thousands of

23 dollars - if anything like it could be purchased.

24 'It's brilliant,' was the judgment of Stuart

25 Spencer, one of California's most experienced cam-

26 paign managers and one of the men who made great use

27 of the communications skills of another man to win a

28 statewide office when he managed Ronald Regan's 1966

-3-



6. Both of these Republicani political strategists'

7 said the talk-show format was a perfect opportunity

8 for Brown to improve his political image, giving him

9 a chance to demonstrate his command of the issues and

10 his openness. The live call-in format gives the appear-

11 ance Pf vulnerability, which creates an image of pol-

12 itical courage, the two said in separate interviews."

13

14 H. Contributions of those corporations were made

15 as follows:

16 a) The American Broadcasting Company, made the

17 following contributions of radio time to Edmund G. Brown, Jr.

18 on KABC, Los Angeles:

19 1. August 24, 1981, 4 hours (Michael Jackson)

20 2. November 13, 1981, 3 hours (Sports Talk)

21 The quoted rate for the radio time contributed

22 is $400.00 for five (5) minutes. The estimated value of the

23 contribution is $33,600.00.

24 b) The American Broadcasting Company made the

25 following contribution of radio time to Edmund G. Brown, Jr. on

26 KGO, San Francisco:

27 1. October 19, 1981, 3 hours (Jim Eason Show)

28 The quoted rate for the radio time contributed

-4-



1. October 28, 1981, 3 hours Miday Show)

I The quoted rate for the radio time ontribuated

7 is $65.00 per minute. Th. estimated value of con~tribution is

8 $17,550.00.

9 d) McClatchy Broadcasting Corp. made the following

10 contribution of radio time to Edmund G. Brown, Jr. onKFBK,

11 Sacramentq:

12 1. September 22, 1981, 2h hours

13 2. October 30, 1981, 2h hours

14 The quoted rate for the radio time dontributed

15 is $40.00 per minute. The estimated value of the contribution

16 is $12,000.00.

17 e) McClatchy Broadcasting Corp. made the following

18 contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modestc

19 1. September 23, 1981, 3 hours

20 The quoted rate for the radio time contributed

21 is $13.00 per minute. The estimated value of the contribution

22 is $2,340.00.

23 f) McClatchy Broadcasting Corp. made the follow-

24 ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,

25 Fresno:

26 1. September 21, 1981, 3 hours

27 The quoted rate for the radio time contributed

28 is $20.00 per minute. The estimated value of the contribution

'-s:-5-



8 J. The Commission has always held corporations to a

9 higher standard with respect to contributions in connection

10 with a campaign for Federal office. On the basis of news stories

11 which appeared, one of which is quoted above, every official of

12 the donating corporatiohs must have known that the appearances

13 had a direct relation to the campaign.

14

15 K. The relationship to the campaign was equally well

16 known to the Brown staff which solicited and continues to solicit

17 appearances. Edmund G. Brown's knowing acceptance of these

18 contributions is unlawful.

19

20 L. I respectfully request that the Federal Election

21 Commission proceed with an enforcement action pursuant to

22 2 U.S.C. 437(a) to prevent further violations.

23

24 M. I authorize you to communicate directly with

25 Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and

26 Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

27 California, 90017, in all matters connected with the Complaint.

28 ///

-6-



7 STATE OF CALIFORNIA
SS.

8 COUNTY OF

9

101 Or/ 0, //efore me, the underigned,

11 a Notary Public in and for said State, personally appeared

12 THEODORE A. (TED).BRUINSMA, known to me to be the perbon whose

13 name is subscribed to the within instrument and acknowledged that

14 he executed the same.

15 WITNESS my hand and official seal.

16

17

0FI oo IA L SEA L Notary Public
18 C. APA M KNUDSON

N~OTARY PUBLIC' CAUFORNIA
19 So MC.is. CeSPO COUNT4Y

IL 19t3
20

21

22

23

24

25

26

27

28

-7-



Re: Complaint against 3erry Brown
Brown for Senate Committee
and Various Broadcast Corporations

Gentlemen:

This is a complaint under the provisions of 2 U.S.C. 437 G (A) (1)
against Jerry Brown, a candidate for the U.S. Senate in California,
Capitol Building, Sacramento, CA 95814; the Brown for Senate Committee,
Jerry Brown's campaign committee, 1125 W. 6th Street, third floor,

!i Los Angeles, CA 90017; and the following radio stations and 15road-
casting corporations:

American Broadcasting Company..
277 Golden Gate Avenue

0 San Francisco, CA 94102

National Broadcasting Co., Inc.
3000 W. Alameda Avenue

C Burbank, CA 91523

McClatchy Broadcasting Corporation

Box 15779
21st and 0 Street
Sacramento, CA 95813

The complainant is the Wertz for Senate Campaign Committee,
711 S. Vermont Avenue, Suite 207, Los Angeles, CA 90005, the designated
campaign committee of Will Wertz, Democratic candidate for U.S. Senate
in California. Martin Simon is the Treasurer of this committee and
brings the complaint on its behalf.

Complainant believes that Mr. Brown, the campaign committee and
the broadcasting corporations listed above have committed violations
of 2 U.S.C. 441 *(A) et seq. by the making and acceptance of corporate
contributions to the Brown senatorial campaign. The facts known to
the complainant concerning these activities are as follows.



this complainant'believes that Jerry Brown has appered under
these conditions on the following programs for the tims indicted:

6 hours, Michael Jackson show, KABC radio, Los Angeles (ABC)
3 hours, Jim Eason show, KGO radio, San Francisco (ABC)
3 hours, Midday Show, KSDO, San Diego (CBS)
5 hours, KFBK radio, Sacramento, McClatchy Broadcasting'
3 hours, KBEE, Modesto, McClatchy Broadcasting
3 hours, KMF, Fresno, McClatchy Broadcasting

UfThis complain'ant is aware that Kevin Keeshan of KNTB radio in
Bakersfield, California was approached by representatives of Governor

" Brown for an appearance on his talk show. The repres'entatives insisted

0* that Brown be a host -- a guest spot was offered by the talk show host.Brown's representatives stated, upon information and belief, that his
Sappearance was conditioned on hosting the program and that he would

not appear as a guest.
m

Upon information and belief, these appearances have all occurred
following the formation of the Brown for Senate Committee and no such

Cw appearances preceded the formation of that committee.

This complainant believes that the circumstances of these appear-
ances are clearly distinguishable from the situation the Commission
anticipated in Advisory Opinion 1977-42. Brown and/or the Brown for
Senate Committee have not paid for the broadcast time and Brown has
received no continuing reimbursement for the appearances. The broad-

cc cast time, upon information and belief, has been allotted with the
clear understanding that it promotes Brown's senatorial campaign,
although the programs may not contain express advocacy or solicitation.
No other senatorial candidate has been or will be offered, upon
information and belief, similar guest host responsibilities.

We urge the Commission's prompt attention to this complaint and
will be happy to assist the Commission in any fashion in'its
investigation.

Martin Simon
Treasurer, Wertz for Senate
711 S. Vermont Ave. #207
Los Angeles, CA 90005
(213) 383-2912

(? -2-
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Re: Amendment to compaint against
Jerry Brown, et al.

As per my conversation with Mr. Bill Taylor of the
General Counsel's office please amend the complaint we filed
on December 15th to read:

1)3 hours, KMF Fresno, McClatchy Broadcasting should read as
follows:

3 hours, KMJ Fresno, McClatchy Broadcasting

2) National Broadcasting Co., Inc, 3000 W. Alameda Ave., Burbank Ca, 91523
4 should read:

C- Columbia Broadcasting Co., Inc

6121 W. Sunset Blvd.
..Lc.s Angeles, Ca. 90028

3180 University Ave.
San Diego, Ca. 92104

Thank you for you consideration.

Sincerely,

Ted Andromidas

Southern California Chairman

. ..........

0v,
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* 1. I hold a Ph.D. in communications. Th: the past

7 several months I have served, on a volunteer basis, as the

* coordinator for appearances by California Governor Edmund .

9 Brown, Jr. on several radio talk shows. In this capacity, I

10 accompanied the Governor to each of those radio talk shows

11 identified in FEC Case Nos. MUR 1418 and MUR 1419 on which the

12 Governor appeared. I was present with the Governor throughout

13 each such talk show.

14 2. Those radio talk shows identified in FEC Case Nos.

15 MUR 1418 and MUR 1419 on which Governor Brown appeared contained

16 no communication advocating his nomination or election to any

17 office, or the defeat of any other candidate, and contained no

18 solicitation, making, or acceptance of campaign contributions.

19 3. Governor Brown is not an announced candidate for

20 the United States Senate, or any other federal office. Governor

21 Brown has not filed as a candidate for any federal office with

22 the California Secretary of State.

23 4. I have personal knowledge of the foregoing and if

24 called as a witness I could and would competently testify thereto

25 under oath.

26 //

27 1/28 /1/



811 SUBSCRIBED AND SWORN TO BEFORE ME
this day of. 1982
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-. 0v ~ ~ ~ dk.d W00 AR-mua - 4"& 4 9" U i.64 'Wvsrn~r Dr~unmade no statements that could be construed as a solicitation of fuds
for his candidacy.

The guest-host appearance by Governor Brown was initiated by IABC
Radio. It is the pzactice 6f the station, from time to time, to invite

T-prominent civic and political leaders to host talk programs. The Governor's
0appearance was consistent with the format of the s tation which consists
of a continuum of talk show programs and news reports. Governor Brown

arappeared as guest-host on a talk program in place of the regularly aired
talk program on November 11, 1981 and December 7, 1981. Governor Brown1was paid for his appearances on KABC Radio in accordance with the minimum

..rates of the American Federation of Television and Radio Artists.

The station does not maintain transcripts of its talk programs and,
accordingly has no transcript of the programs on which Governor Brown0 appeared. The station, however, keeps a metro tech tape, which is a slow

.speed, low quality recording of its program ing, twenty-four hours a day.

co *Although no such comments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. These lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.

47
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Governor Edmund G. (Jerry) Brown Jr., sitting in for Michael Jacksort on
8/24/81. At approximately 11:45 A.M.-the following: Governor Brovut
(reintroducing Undersheriff Sherm Block after the break)-"We're on w4h
Undersheriff Sherm Block of L.A. County. By the way, are you an isaoun-
you're not an announced candidate, yet, I take it at this point.
Block: "I am not an announced candidate." Brown: "I tell ya, it's a
secret at this point but one known to most of the citizens of the County.
Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that."

rGovernor Edmund G. (Jerry) Brown Jr., on 12/7/81. At approximately
6:08 P.M. The following: Caller: "Governor, you're doing an outstanding
Job." Governor Brown: "Is that as governor or is that on this talk show?"
Caller: (talking over Governor's words) "...Put in for talk show host
instead of senator." Governor Brown: "All right." Caller: "My question

tis on reapportionment..."



The guest host appearances by Gov. Brown were initiated by KGO Radio.
It is the practice or' the station, from time to time, to invite prominent
civic and political leaders to host talk programs in liew of regular
scheduled hosts. The governor's appearance was consistent with the

K ormat of the station which consists of a continuum of talk show programs
and news reports. Gov. Brown appeared as a subsitute host for Jim Eason

" on October 19, 1981 and for Ronn Owens on December 18, 1981. Gov. Brown
.was paid for his appearances on KGO Radio with accordance with the minimum
rates of the American Federation of Radio and Television Artists.

The station does not maintain transcripts of its-talk programs, and
-accordingly, has no transcript of the programs on which Gov. Brown
,.appeared. The station, however, keeps a metro tech tape which is a slow

speed, low-quality recording of it's programming, 24 hours a day.

As Governor of the State of California, Edmund Brown has been a frequent
and sought after guest on KGO. During 1981, Gov. Brown was heard as a

Cphone-in guest on August 6 at 7pm, May 7 at 7pm, July 9 at 1pm and as
an in studio guest on July 8, 1981 at 7pm.

OThe station considers the opportunity to have had the Govenor of the
State guest host a program on KGO radio a valuable program service to
it's listeners.

* Although no such comments were made during the course of these programs,
incidental references to the U.S. Sentatorial campagin were made. These
lasted a matter of seconds. The nature of these comments is set forth
and attached hereto a's Appendix B
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be if he were to become aL U.S. Senator.' Gov. Brown outlined his position
onI abortion.

On the show of October 19th during the second hour of the broadcast
a caller asked Gov. Brown as a potential candidate for the Senate what
his views would be on space exploration. Gov. Brown outlined
hsi view on this subject.

Of December 18, 1981 at approximately 7:40pm, a caller questioned whether
Gov. Brown should be allowed air time on KGO Radio, since he was obviously
iunning for the Senate. Gov. Brown responded that he was making himself
accessible in. this capacity as Govenor of California to those who elected
him an to whom he was accduntable for his performance in office. Gov. Brou
stated that he was not a candidate in the eyes of the law.

01

0,



2. During the Fall of 1981 , I heard Edmund G. Brown, Jr., 'th*

Governor of California, appearing ona call-in programu on another radio

station. During that call-in programu, Governor Brown indicated th~at he

Would like to appear on other such programs throughout the state. Be-

lieving that Governor Brown's appearance would appeal to our audience

and would be in the public interest, I contacted the Governor's staff

on behalf of KSDO and extended to the Governor an invitation to appear

CP% on the KSDO Midday ,Show with Laurence Gross ("Midday Show").

r.. * 3. The Midday Show is one of a number of talk shows that are

Sbroadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.

to noon. The Midday Show has a set format. Laurence Gross, the host,

appears with a guest, and he and the guest receive telephone calls from

listeners. Discussions are sometimes directed towards a single topic

V17 area in which the guest has a particular expertise; but at other times,

o the subject area is not limited, and the guest responds to a wide range

(1 of questions from the station's audience. Governor Brown appeared on the

CD Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;

on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981

from 9;00 a.m. to noon. On each occasion, Governor Brown appeared as a

guest with Laurence Gross, the regular host.

4. Public officials frequently appear on the Midday Show. Some

of the public figures who have appeared recently are listed in the

attached Appendix A.



*to question him about state policies.
6. To the best of my knowledge, Governor BrownI was not at the

time he appeared a candidate for any federal elective office

* 7. To the best of my recollection, and that of Host GrossD during

his appearances on the Midday Show, Governor Brown did not solicit con-

tributions on behalf of any candidate for federal office nor advocate

the election or aefeat of any candidate for federal office..

C.1,

JOHN MAINELLI

Subscribed and sworn to before me this .. -- day of

cv January, 1982.

Notary Public

Z!. PRINCIPAL OFFICE 04
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RE: MUR 1416 and 1419

Dear Mr. Wild:.

On December 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of

.1971, as amended.

The Commission, on 1982, determined that on the
M basis of the information in the complaint and information

provided by you, there is no reason to believe that a violation ofWN any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty days.

TSincerely,

Charles N. Steele
General Counsel

c

BY: Kenneth A. Gross
Associate General Counsel



RE: MUR 1418 and 1419

Dear Mr. Ramey:

On Decembec 29, 19'81, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on , 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

0 days.

C Sincerely,

CV' Charles N. Steele
CC General Counsel

BY: Kenneth A. Gross
Associate General Counsel



1200 Eighteenth Street, NLW.
Washingtone D.C. 20036

RE: IUR 1418

Dear Mr. Duffy:

On December 29, 1981, the Commission notified you of a
complaint alleging that your clients had violated certain
sections of the Federal Election Campaign Act of 1971, as
amended.

The Commission, on 1982, determined that on the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This

0- matter will become a part of the public record within thirty
days.

C
Sincerely,

Charles N, Steele
CGeneral Counsel

BY: Kenneth A. Gross
Associate General Counsel



On Decembec 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your client had.
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on , 1982, determined that on thebasis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.

P Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

0 days.

c Sincerely,

Charles N. Steele
cGeneral Counsel

BY: Kenneth A. Gross
Associate General Counsel



Los Angeles, California 90067

RE: HUR 1418 and 1419

Dear Mr, Emerson:

On Decembec 29, 1981, and on January 4, 1982, the Commission
notified you of a complaint alleging that your clients had.
violated certain sections of the Federal Election Campaign Act of
1971, as amended.

The Commission, on 1982, determined that on the
basis of the information in the complaint and information

.o provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

o days.

0 Sincerely,

N Charles N. Steele
cO General Counsel

BY: Kenneth A. Gross
Associate General Counsel



N~ational Braddasting'Company, Inc*
2A2 K Street, N..

Washingtont D.C. 20006*

RE: MUR 1419

Dear Mr. Sturml

On January 19, 1982, the Commission notified you of a
'c complaint alleging that your clients had violated certain

sections of the Federal Election Campaign Act of 1971, as''
amended.

The Commission, on , 1982, determined that jn the
basis of the information in the complaint and information
provided by you, there is no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission closed its file in this matter. This
matter will become a part of the public record within thirty

o days.

Sincerely,

Charles N. Steele
General Counsel

BY; Kenneth A. Gross
Associate General Counsel



The Federal Election Commission has reviewed the allegations
Sof your complaint dated December 15, 1981, and determined that on

the basis of the information provided in your complaint (and
information provided by the Respondents) there is no reason to
believe that a violationof the Federal Election Campaign Act of
1971, as amended ("the Act") has been committed.

MOM Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek Judicial review of the Commission's dismissal
of this action. Se 2 U.S.C. S 437g(a) (8).

Should additional information come to your attention which
you believe establishes a violation of the Act, you may file a

C complaint pursuant to the requirements set forth in 2 U.S.C.
S 437g(a) (1) and 11 C.F.R. S 111.4.

do Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel



The Federal Election Commission has reviewed the allegations
of your complaint dated December 15, 1981, and determined that on
the basis of the information-provided in your complaint (and
information provided by the Respondents) there is no reason to
bel.ieve that a violation of the Federal Election Campaign Act of

a .. 1971, as amended. ("the Act") has been committed.

Accordingly, the Commission has decided to close the file in
this matter. The Federal Election Campaign Act allows a
complainant to seek judicial review of the Commission's dismissal
of this action. See 2 U.S.C. S 437g(a) (8).

CShould additional information come to your attention which
you believe establishes a violation of the Act, you may file a
complaint pursuant to the requirements set forth in 2 U.S.C.

C- S 437g(a)(1) and 11 C.F.R. 5 111.4.

CID Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel



Federal Election Commission
1325 K Street, N.W. CA'
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Supplemental Response of NoClatchy
Newsapers, to 1MKR-1418 and 14UR-1419

Dear Mr. Taylors

O In letters of January 19, 1982, and January 22, 1982,
cClatchy Newspapers (hereafter "McClatchym), by its attorneys,

responded to complaints filed with the Federal Election
eComMission by Theodore A. Bruinsma (HUR-1418) and Will Wertz

(MUR-1419). These complaints alleged that the appearance
of California Governor. Edmund G. (Jerry) Brown, Jr. on radio
programs produced by McClatchy constituted illegal campaign
contributions from McClatchy to Brown. In response, tcClatchy
submitted that Brown's appearances were not contributions within
the meaning of the Federal Election Campaign Act, 2 U.S.C. 5431
et seq.

In support of its position, McClatchy cited, inter alia,
the Federal Election Comission's Advisory Opinion, AO"- 77=4
(Answer to Ken Hechler) (hereafter "lechler"). As discussed
more fully in McClatchy's earlier responses, the Hechler opinion
involved a factual situation nearly identical to that presented
in this case, in that a public affairs call-in program was hosted
by a candidate for federal office. The Commission held that no
violation of the Federal Election Campaign Act occurs "where the
major purpose of activities involving appearances of candidates
for federal office was not to influence their nomination or



election," IcClatcby's earlier responses included affidavit.s
from the station managers of the three NoClatohy-owed staions
named in the complaints establishing that the decision to per.. it
Brown's appearances was not in any way motivated by an intent
to influence his election.

In Hechler, the Commission also stated that its opinion
was coiditone-on "(i) the absence of any communication ex-pressly advocating the nomination or election of the candidate
involved or the defeat of any other candidate, and (ii) the
avoidance of any solicitation, making, or acceptance of campaign
contributions for the candidate in connection with the activity.
McClatchy hereby submits that no such advocacy or solicitation
occurred during Governor Brown's radio appearances. Attached
hereto are supplemental affidavits of the station managers of
Stations KMJ and KFBK and the Program Manager of Station flU,
each of whom have reviewed recordings of the broadcasts in
question. These affidavits establish that the conditions
imposed in the Hechler opinion were not violated in this
case. Exhibits A, B and C attached.

The explicit applicability of the Hechler opinion to the
facts of this case demonstrates that no violati'on of the Federal
Election Campaign Act by McClatchy has occurred. Therefore, the
Office of General Counsel is again requested to recommend this
conclusion to the Commission, and the Commission is requested
to close its files with respect to MUR-1418 and MUR-1419.

Respectfully submitted,

M TCHY NEWSPAPERS

G.iBender, jr.

David D. Wild

Its Attorneys



This Affidavit supplements my previous Affadivits executed

January 18, 1982 submitted as Exhibit C to Response of McClatchy

Newspapers to MUR-1418 and to Response of McClatchy Newspapers

to MUR-1419 filed January 19, 1982.

The appearances of Governor Brown as a host of a call-in radio

program on KFBK were broadcast September 22, 1981 (2 and 1/2 hours)

and on October 30, 1981 (2 and 1/2 hours). The tapes of the

broadcast in question have been reviewed by the affiant and at

no time during either broadcast was there (i) any communication

expressly advocating the nomination or election of Governor

Brown or the defeat of any other candidate and (ii) any

solicitation, making, or acceptance of campaign contributions

for Governor Brown in connection with the activity.

ichar ...... S "' ard

Subscribed and sworn before me this 24th day of February 1982

Notary Public in and for the State of California with principal

office,*n Fresno County.



It Jamres R. Wilson, am Station Manager of Radio Station IKMJ,

Fresno, California. in this position I have ultimate responei-

bility for the station's day-to-day programming decisions.

This Affidavit supplements my previous Affadivits executed

January 18, 1982 submitted as Exhibit C to Response of McClatchy

Newspapers to MUR-1418 and to Response of McClatchy Newspapers

to MUR-1419 filed January 19, 1982.

The appearance of Governor Brown as a host of a call-in radio

program on KMJ was broadcast September 21, 1981 (3 hours).

The tape of the broadcast in question has been reviewed by

oD the affiant and at no time during the broadcast was there (i)

any communication expressly advocating the nomination or

election of Governor Brown or the defeat of any other candidate

and (ii) any solicitation, making, or acceptance of campaign

contributions for Governor Brown in connection with the activity.

James R. Wilson

Subscribed and sworn before me this 24th day of February 1982

Notary Public in and for the State of California with principal

office in Fresno County.

nw"BNO UWYMa mmjm hw ft. UKtop



of the country on vacation until March 1, l9,82 ; As acting

Station Manager, .1 have temporairy reponsibility feor the stmtion's

day-to-day prograrmming decisions.

This affidavit supplements the affidavits of Robert E.

Neutzling executed January 18, 1982, Oubmitted is Exhibit-B to

Response of McClatchy Newspapers to MUR-1418 and to Response of

McClatchy Newspapers MUR 1419 filed January 19, 1982.

The appearance of Governor Brown as a host of a call-in
radio program on KBEE was broadcast September 23, 1981 (3 hours).

The tape of the broadcast in question has been reviewed by the

affiant and at no time during the broadcast was there (I) any

commentary expressly advocating the nomination or election of

o Governor Brown or the defeat of any other candidate, and(II) any

solicitation, making, or Rcceptance of campaign contributions for

Governor Brown in connection with the activity.

Robrt Neira

Subscribed and sworn to before me
this 214 of February, 1992.

Notary Public for said County & State
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Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Response of MoClatchy Newspapers
to NUR-1418

Dear Mr. Taylor:

In a letter dated January 19, 1982, and hand-delivered
that day, this office, on behalf of McClatchy Newspapers,
responded to a complaint filed with the Commission by
Theodore A. Bruinsma. Attached to this response were copies
of affidavits executed by the managers of three radio stations
operated by McClatchy. Transmitted herewith for substitution
are the originals of these affidavits. These originals were
not available at the time of filing.

Should there be any questions concerning this matter,
kindly contact me.

Very truly yours,

David D. Wild

Enclosures



It RICHRD F. SHEPPARD, am~ Station Manager of Radio

Station KFBK# Sacramento, California. In this positioh, r have

ultimate responsibility for the station's day-to-day

programming decisions.

In September 1981, I learned that Governor Brown would

be willing to host a call-in radio program on KFBK. During the

program the Governor would answer questions phoned in by the

station's listeners. Because of the Mediterranean fruit fly

controversy concerning the Governor's handling of that problem,

and other newsworthy public issues, such as oil exploration off

the California coast and nuclear power, it was readily apparent

that this format would result in a uniquely informative and

valuable public affairs program. As a result, it was decided

that Governor Brown should appear on this program. In no

manner was the station's decision motivated by a desire or

intent to influence Governor Brown's possible candidacy for the

U. S. Senate.

Richlr r - a

Subscribed and sworn to before
me this 18th day of January, 1982.

N t ary Pdb ic ,r ,,".. . .,. ".. .. - " ".for th Cou ty of Sacramento, State

of California.



1, ROBERT E. NEUTZLING, am Station Manager of Radio Station KBEE,

Modesto, California.

In this position, I have ultimate responsibility for the station's

day-to-day programning decisions.

In, September 1981, I learned that Governor Broun would be willing

to host a call-in Radio Program on KBEE. During the program the Govenor

would answer questions phoned in by the station's listeners. Because of

the Mediterranean fruit fly controversy concerning the Governor's handling

of that problem, and other news worthy public issues, such as oil exploration

off the California coast, and nuclear power, it was readily apparent that

this format would result in a uniquely informative and valuable Public

Affiairs Program. As a result, it was decided that Govenor Brown should

appear on this program. In no manner was the station's decision motivated

by a desire or intent to influence Governor ,row-n's possible candidacy

for the U.S. Senate.

ROBERT E. NEUTZTI

Subscribed and sworn to before me
this 18th day of January, 1982

Notary Public in and for the
County of Stanislaus, State of California

' yVAUrN M. STRATAS
NOTARY PUC3LIC

Stani.-iaus Ccurry, Catifornia
My Comm. Exp. May 7, 1982

10



1, Jampes R. Wilson# am station manager or Raoxo

Station KM~, Fresno, California. In this position, I have

ultimate responsibility for the station's day-to-day

programming decisions.

In September 1981, I learned that Governor Brown

would be willing to host a call-in radio program on KMJ.

During the program the Governor would answer questions

phoned in by the station's listeners. Because of the

Mediterranean fruit fly controversy concerning the Governor's

handling of that problem, and other newsworthy public issues,

such as oil exploration off the California coast and nuclear

power, it was readily apparent that this format would result

in a uniquely informative and valuable public affairs program.

0 As a result, it was decided that Governor Brown should appear

on this program. In no manner was the station's decision

motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

James . Wilson

Subscribed and sworn to before me the 18th day of January, 1982.

Notary Public county of Fresno, State of California.
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Bill Taylor, Esq.
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Cm  Re: Theodore A. Bruinsma Allegations Against
Edmund G. Brown, Jr., Case No. MUR 1418;
Wertz for Senate Allegations Against
Edmund G. Brown, Jr., Case No. MUR 1419

1 Dear Mr. Taylor:

0M Enclosed herewith please find our brief and sup-
porting affidavit in response to the allegations of the
above-referenced complaints. As the enclosed indicates,

- Commission precedent and sound policy require that no
action be taken against Governor Brown by virtue of the
Wertz and Bruinsma complaints.

C We strongly urge the Commission to rapidly dispose

of this matter, which we believe was raised solely in an
effort to obtain publicity by two virtually unknown candidates.

C I look forward to hearing from you soon.

Ver /r 
ulours,

JBE:veg
Enclosure

cc: Hon. Edmund G. Brown, Jr. (w/enc.)
Michael Kantor, Esq. (w/enc.)
Burt Pines, Esq. (w/enc.)



FEDERAL ELECTION COMMISSION

THEODORE A. (TED) BRUINSMA,

Alleges Violations By

AMERICAN BROADCASTING SYSTEM,
McCLATCHY BROADCASTING CORP.,
GANNETT COMPANY, INC. and
EDMUND G. BROWN, JR.

WERTZ FOR SENATE,

Alleges Violations By

AMERICAN BROADCASTING COMPANY,
NATIONAL BROADCASTING CO.,
INC. (sic), McCLATCHY BROAD-
CASTING CORP., and EDMUND Go
BROWN, JR.

BRIEF IN RESPONSE TO COMPLAINT,
FILED ON BEHALF OF EDMUND G.
BROWN, JR.; DECLARATION OF
BARBARA ANN 0 'CONNER IN SUPPORT
THEREOF

FEC Case No. M1UR 1419

BRIEF IN RESPONSE TO COMPLAINT,
FILED ON BEHALF OF EDMUND G.
BROWN, JR.; DECLARATION OF
BARBARA ANN O'CONNER IN SUPPORT
THEREOF

INTRODUCTORY STATEMENT

This brief is filed in response to complaints lodged by

Theordore A. Bruinsma ("Bruinsma") and Wertz for Senate ("Wertz"),

FEC Case Nos. MUR 1418 and MUR 1419, respectively, against Cali-

fornia Governor Edmund G. Brown, Jr. ("Governor Brown") and the

corporate owners of several California radio stations. Since
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dismi~ssal of the above-captioned complai.nts as unmeritorious,

6 Accordingly, we respectfully request the Co..mission to find that

7 no action should be taken against Governor Brown in this matter.

8

9 The Bruinsma and Wertz complaints are based upon the

10 contention that the above-named corporate entities committed

11 violations of 2 USC SS441a et. seq. by making contributions to a

%M 12 campaign for federal office. The purported "contributions"

13 complained of are appearances by Governor Brown as a guest host

14 of a radio talk show on six occasions from August, 1981 through

15 November 13, 1981. The radio shows were of a listener call-in

16 format, whereby unscreened listeners were able to telephone the

1- 17 station and speak directly with the Governor during a live radio

0 18 broadcast. Bruinsma and Wertz contend that the above-named

cl 19 corporate entities, who allegedly own the radio stations on which

2 20 Governor Brown appeared, made an illegal campaign contribution to

21 Governor Brown by inviting him to participate in and by broad-

22 casting said radio talk shows, and that Governor Brown accepted

23 illegal contributions by appearing on those shows.

24

25 Governor Brown is not an announced candidate for the

26 United States Senate, or any other federal office. He has not

27 filed as a candidate for any federal office with the California

28 Secretary of State (See Declaration of Barbara Ann O'Conner

-2-



7 Governor Brown's appearances on the radio talk shows

8 can only be characterized as campaign contributions within the

9 meaning of the 2 USC S441a prohibition if made "in connection

10 with any election to any political office, or in connection with

I' 11 any primary election .... " 2 USC S441b(a). Thus, the ques-

18 tion presented is whether Governor Brown's appearance as a guest

13 host on several radio talk shows during a period of time more

14 than six months prior to the date of the California primary

15 election can be construed as having been a gift of services "in

16 connection with" an election for federal office.

~- 1?

c 18 I.

" 19 GOVERNOR BROWN'S RADIO TALK SHOW APPEARANCES

20 CANNOT BE CHARACTERIZED AS A "CONTRIBUTION"

21 TO A CAMPAIGN FOR FEDERAL OFFICE

22

23 The Federal Election Commission addressed the precise

24 issue presented by the Bruinsma and Wertz complaints in Advisory

25 Opinion 1977-42: Sponsorship of Radio Program. The rationale

26 applied by the Commission in Advisory Opinion 1977-42 is on all

27 fours with the instant case, and compels the conclusion that

281/ / /
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5 Advisory Opinion 1977-42 involved a candidate for

6 Congress who appeared, on a regular basis, on two radio pr~ograms

7 broadcast within his congressional district located in West

8 Virginia. One program, which aired for an hour five days a week,

9 was an interview and talk show format, while the other, broadcast

10 weekly for one hour, was a listener call-in program, similar to

- 11 the radio talk shows described by Bruinsma and Wertz. Ken

£12 Hechler ("Hechler"), the Congressional candidate, was seeking his

13 Party's nomination for Congress in the 1978 elections. Hechler

14 designated a principal campaign committee on July 5, 1977. His

15 radio programs were broadcast between August and October, 1977.

16 Hechler did not file as a candidate with the West Virginia

17 Secretary of State until January, 1978.

o 18

° 19 Significantly, the radio talk shows complained of by

0 20 Bruinsma and Wertz also were broadcast between August and November

21 of the year preceding the election for which they purportedly

22 constitute a contribution.

23

24 In Advisory Opinion 1977-42, the Commission specif-

25 ically addressed the question of whether Hechler's appearances on

26 the radio programs constituted the making of a "contribution" by

27 the program sponsors or the radio stations. Citing recent

28i Advisory Opinions, the Commission concluded that a "contribution"

-4-



6"(1) The absence of any commniction.

7 expressly advocating the nomination or the

8 election of the candidate involved or the

9 defeat of any other candidate, and

10

' 11 (ii) the avoidance of any solicitation,

12 making, or acceptance of campaign contribu-

13 tions for the candidate in connection with

14 the activity." A.0. 1977-42, C.C.H. Federal

15 Election Campaign Financing Guide, 15313.

16
C

17 There is no evidence whatsoever that the radio programs

c 18 on which Governor Brown appeared were conducted by the hosting

19 radio stations for the purpose of influencing a nomination or

c 20 election to the United States Senate. Moreover, the sworn

21 affidavit of Barbara Ann O'Conner, who personally accompanied the

22 Governor to each radio show complained of by Bruinsma and Wertz,

23 1and was present throughout the entire broadcast, indicates that

24 those radio talk shows on which Governor Brown appeared contained

25 no communication advocating his nomination or election to any

26 office, or the defeat of any other candidate, and contained no

27 solicitation, making, or acceptance of campaign contributions.

28j (O'Conner Declaration, 12).

-5-



a s campaign contributions must be rejected. Accordingl3y, Com-

6mission precedent requires the finding that Governor Brown's

7 radio talk show appearances did not occur in circumstances where

8 the major purpose of the activity was to influence the Governor's

9 nomination or election to the United States Senate, and thus were

10 not "contributions" within the meaning of the applicable statutes

11 and regulations.

12

13 II.

141 SOUND POLICY REQUIRES APPLICATION OF

151 ADVISORY OPINION 1977-42 TO THE INSTANT CASE

16 1
17 Both Bruinsma and Wertz suggest, in their complaints,

18 that Advisory Opinion 1977-42 is distinguishable from the current

19 situation. Indeed, the only distinction between the Commission's

201 earlier opinion and the current facts is that the rationale for

21 applying the rule articulated in Advisory Opinion 1977-42 is even

22J more compelling here. Candidate Hechler was a non-elected official

23 who presumably had much to gain from the name recognition he

24 would gain from regularly hosting interview and radio talk shows

25 over a three-month period of time. In contrast, Governor Brown

26

27 / / /

28- ///

ii -6-



5 to him by individuaal citizens are newsworthy, and his ability to

6 listen And respond is critical to the governing process * Yet, the

7 position Bruinsma and Wertz urge the Commission to take would

8 have far reaching undesirable ramifications, and would directly

9 impede the public's right to observe and question those it elects

10 to federal office.

12 If the commission adopts the position urged by com-

13 plainants, the effect would be to preclude any Member of Congress

14 who is likely to seek re-election from participating in a talk

15 show, on radio or television, during eighteen months of a twenty-

16 four month term unless every conceivable challenger for his seat

17 is also asked to participate. To characterize as campaign con-

18 tributions Governor Brown's appearances on radio talk shows in

C' 19 August through November of the year preceding the election in a

S 20 state with a June primary would violate sound public policy and

21 fly in the face of common sense.

22

23 Accordingly, we urge the Commission to apply the

24 reasoning and holding of Advisory Opinion 1977-42 to the instant

25 case, and to find that the major purpose of the radio talk shows

26 ///

27 //

281 I//
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oti, wich j Brow Apared was not to influence hi"

* ino elcto to federal. office, and that said apparnce

3 therefore did not onstitute a "contribution" within the m

4 of 21 tU=S44180

DATED: February/ 1982 Respectfully Submitted,

1JOHN B. EMERSON

9 By

10
Att rney for GOVERNOR EDMUND G.

0 11JR.
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4 COUNTY OF SACRAMENTO )

3 BARBARA ANN O'CQNNER, being duly sworn, here declares:

6 1. Ihold a Ph.D. in communications. For the past*

7 several months I have served, on a volunteer basis, as the

8 coordinator for appearances by California Governor Edmund G.

9 Brown, Jr. on several radio talk shows. In this capacity, I

10 accompanied the Governor to each of those radio talk shows

V i, identified in FEC Case Nos. MUR 1418 and MUR 1419 on which the

S 12 Governor appeared. I was present with the Governor throughout

13 each such talk show.

14 2. Those radio talk shows identified in FEC Case Nos.

15 MUR 1418 and MUR 1419 on which Governor Brown appeared contained
16 no communication advocating his nomination or election to any

171 office, or the defeat of any other candidate, and contained no

C 18 solicitation, making, or acceptance of campaign contributions.

C"! 19 3. Governor Brown is not an announced candidate for

C 20 the United States Senate, or any other federal office. Governor

21 Brown has not filed as a candidate for any federal office with

22 the California Secretary of State.

23 4. I have personal knowledge of the foregoing and if

24 called as a witness I could and would competently testify thereto

25 under oath.

26 //

27 1/
28d / /I



SUBSCRIBED AND SWORN.TO BEFORE ME
this day of _ ___, 1982

N9CARY PUBLIC in aed for said
County and State

OFFICIAL SEAL

ROSE ANN STARK
NOTARY PUPLIC - CALIFORNIA

COUNTY OF SACRAMENTO
My Commission Expires April 10, 1983
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Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR1418 and
MUR-14 19

Dear Sir:

__on January 29, 1982, American Broadcasting
Companies, Inc., submitted its "Response" to the above-
referenced pending complaints. As a result of Mail
delivery delays it was not possible, at that time,, to

O include the original signed statement of Ms. Nelkane
Benton as Attachment A to that Response.

0 Since the original executed copy of Ms.
Benton's statement has now arrived from California, it
is being transmitted herewith for association with the
ABC submission made on January 29.

If there are any questions concerning this
matter, kindly communicate with the undersigned.

C ery 
tuly 

r

ri R. Ramey

Enclosure

cc: William E. Taylor, Esq.



of 4:00 PM and 7:00 PM, which were guest-hosted by Governor Edmund Brown.
The subjects discussed by Governor Brown, his guests, and listeners who
called the station were issues of general interest to the citizens of
California. In particular, no commnents were made advocating the nomination
or election of Governor Brown for United States Senate or advocating the
defeat of any candidate for U.S. Senate.* In addition Governor Brown
made no statements that could be construed as a solicitation of funds
for his candidacy.

The guest-host appearance by Governor Brown was initiated by KABC
SRadio. It is the practice of the station, from time to time, to invite
~,prominent civic and political leaders to host talk programs. The Governor's
appearance was consistent with the format of the station which consists

o~of a continuum of talk show programs and news reports. Governor Brown
appeared as guest-host on a talk program in place of the regularly aired

Stalk program on November 11, 1981 and December 7, 1981. Governor Brown
was paid for his appearances on KABC Radio in accordance with the minimum
rates of the American Federation of Television and Radio Artists.

The station does not maintain transcripts of its talk programs and,
C-, accordingly has no transcript of the programs on which Governor Brown

appeared. The station, however, keeps a metro tech tape, which is a slow
~'speed, low quality recording of its programming, twenty-four hours a day.

cc~
*Although no such comments were made during the course of the August

24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. These lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.



Sworn hokPefo re me
t) i s.r...... day of

- OFFICIAL SEAL

JOANNE K. UDELL
NOTARY PUBLIC - CALIFORNIA

LOS ANGELES COUNTY
oyConhI~ Expires NOV. 1, 1982



G vernor Edmund G. (Jerry) Brown Jr., sitting in for Michael Jackson on
8/24/81. At approximately 11:45 A.M.--the following: Governor Brown:
(reintroducing Undersheriff Sherm Block after the break) "We're on with
Undersheriff Sherm Block of L.A. County. By the way, are you an announ-
you're not an announced candidate, yet, I take it at this point."
Block: "I am not an announced candidate." Brown: "I tell ya, it's a
secret at this point but one known to most of the citizens of the County."
Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that."

Governor Edmund G. (Jerry) Brown Jr., on 12/7/81. At approximately

, 6:08 P.M. The following: Caller: "Governor, you're doing an outstanding
job." Governor Brown: "Is that as governor or is that on this talk show?"

0* Caller: (talking over Governor's words) "...Put in for talk show host
instead of senator." Governor Brown: "All right." Caller: "My question

Sis on reapportionment..."

CO

C![



Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR-1418 and

Dear Sir:

On January 29, 1982, American Broadcasting
Companies, Inc., submitted its "Response" to the above-
referenced pending complaints. As a result of mail
delivery delays it was not possible, at that time, to

Oinclude the original signed statement of Ms. Nelkane
Benton as Attachment A to that Response.

o Since the original executed copy of Ms.
Benton's statement has now arrived from California, it
is being transmitted herewith for association with the
ABC submission made on January 29.

If there are any questions concerning this
matter, kindly communicate with the undersigned.

ery truly r

rI R. Ramey

Enclosure

cc: William E. Taylor, Esq.-.
/



William E. Taylor, Esq.
Federal Electiorn Commission
1325 K Street, N.W.
Washington, D.C. 20463

HAND-DELVER
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Cmlaints Directed Against Amuerican~ ) KR-4J16 and
Brocasting Companies,, Inc. by ),.Ua.. .9 ,, .
TII*0DORE A. BRUINSMA and the WERTZ )
FOR SENATE CAMPAIGN COMMITTEE)

RESPONSE OF

h=EICA BROADCASTING CQKPANIU.s 1 .

0 American Broadcasting Companies, Inc. ('OAC), by

its attorneys, hereby submits the following comments in

response to the above-captioned complaints. For the reasons

mm I hereinafter stated, both complaints should be dismissed with-

out further Commission action.

oIntroduction

N ABC is the licensee of a number of broadcast

*0 stations in major markets throughout the country, including

radio stations KGO, San Francisco, and KABC, Los Angeles,

California. Although two separate complaints have been

tendered involving these stations, we believe the essential

facts and legal issues are sufficiently similar to justify

this single response.

A. The Bruinsma Complaint

This complaint asserts that ABC and other broadcast

organizations violated the Federal Election Campaign Act by



corporate political contribuati.on under 2 U.S.C. S 4,41be:

Specifically, it is alleged that ABC "made a gift of radio

time to Edmund G. Brown, Jr. for the major purpose of

influencing the primary and general election for the US.

Senate from California in 1982." Bruingma Complaint, p. 2.

The complaint lists three appearances of Governor Brown on ABC

e-- two on KA and one on KGO.

In addition, the complaint is colored by highly

general assertions regarding the nature of these broadcast

appearances -- claiming, in particular, that "official[s]" of

ABC "must have known that the appearances had a direct rela-

O tion to the campaign." Bruinsma Complaint, p. 6. Although

this statement is advanced on the basis of "news stories," the
C

complainant fails to identify a single news account or other

source specifically characterizing ABC's knowledge and assump-

tions regarding this matter.

The complaint closes by requesting that the Com-

mission proceed with enforcement action "to prevent further

violations." Bruinsma Complaint, p. 6.

B. The Wertz Complaint

This complaint, like the Bruinsma complaint, charges

that ABC and other broadcast organizations have violated

U.S.C. $ 441 "by the making and acceptance of corporate 2



the complaint lists two appearances on ABC 6 hours on tAOC,

and 3 hours on ICGO. No other factual information is asserted

as to ABC,

In a highly generalized manner, however, the Wertz

complaint expresses the view that *Brown and/or the Brown for

Cot~i Senate Committee have not paid for the broadcast time and

ar Brown has received no continuing reimbursement for the appear-

. ances." Also without support, it is asserted that "the broad-

cast time, upon information and belief, has been allotted with

the clear understanding that it promotes Brown's senatorial

O campaign, although the programs may not contain express advo-

cacy or solicitation." Wertz Complaint, p. 2.

C. The Subject Broadcast
Appearances on ABC Stations

As shown in Attachments A and B hereto,- Governor

Brown was recently invited to appear as a guest-host on

certain radio talk programs broadcast by KABC and KGO. Each

of the appearances took place on a type of talk program that

is regularly broadcast by both stations -- i.e., one that

I_/ See Attachment A (being an affidavit of Ms. Nelkane
Benton, Director of Community Relations of KABC Radio) and
Attachment B (being an affidavit of Ms. Jeannette
Boudreau, Assistant Program Director of KGO Radio).



per day, consisting of news anid talk programmuing,

Governor Brown appeared on KABC as a guest-host on

August 24, 1981 between the hours of 9:05 a.m. and 1:00 p.m.;

on November 13, 1981 between the hours of 4:05 p.m. and 7: 00

p.m.; and on December 7, 1981, also between the hours of 4:05

p.m. and 7:00 p.m. KABC Radio initiated the appearance of

Governor Brown on each occasion and also made the suggestion

that he appear as a guest-host.

KABC Radio follows a regular practice of inviting

prominent political and governmental leaders and other news-

worthy figures, including entertainers, to guest-host on the

station in lieu of a regularly scheduled host. For instance,

this practice is often followed when the regular host is on

vacation. To merely illustrate, over the course of the last

two years, the following personalities have appeared on

various KABC talk programs as guest hosts: Los Angeles Mayor

Tom Bradley, Los Angeles Police Chief Daryl Gates, then Los

Angeles City Attorney Burt Pines, and the then President of

the Los Angeles City Board of Education, Roberta Weintraub.

As is the case with other guest hosts on KABC,

Governor Brown was compensated for each of the foregoing



Governor Brown also appeared as a guaest-host o oo

Radio at the behest of the station.i He appeared as quest-hRost

on talk programs between the hours of 1:00 pem. and 4:00 pm.

on October 19, 1981 and between the hours of 7:00 p.m. and

10:00 p.m, on December 18, 1981. Governor Brown was also paid

for his appearances on KGO.

Guest-hosts have been periodically featured on KGO

0 Radio for a number of years. For example, such guest-hosts

have included former California Congressmen Jerome Waldie and

loop Congressman Pete Stark, California Assembly Speaker Willy

Brown, Marin County Supervisor Barbara Boxer, and Quentin

Kopp, a member of the San Francisco Board of Supervisors, who,

o at the time of his guest-host appearance, was a candidate for

Mayor of San Francisco.1/

cc
D. Status of the Election

One further preliminary matter should be mentioned.

Complainants apparently assume that Governor Brown is a candi-

date for the U.S. Senate from California and that the election

campaign for that office is presently underway.

1/ Although not as a guest-host, one of the complainants,
Theodore A. Bruinsma, appeared as a featured guest on the
KGO "Ron Owens Program" on December 14, 1981, between
7-8:00 p.m.



qualified candidate* for purposes of federal comunWications,

law. In the first place, Governor Brown has niot announced his

candidacy for the U.S. Senate and, in the second place, even

if he had announced, under California law he could not com-

plete the necessary filing requirements for that office at

this early date. See, e.g., Section 73.1940 of the Rules and

Regulations of the Federal Communications Commission, 47 C.F.R,

5 73.1940; and Section 52 of the California Election Code.

Accordingly, ABC did not regard Mr. Brown's appear-

ances on KABC and KGO to be made in the capacity of a candi-

date for federal office (only in his capacity as Governor of

C California). Indeed, if ABC believed otherwise, it could only

have agreed to such appearances with the understanding that

C the stations would be obligated, under Section 315 of the

Communications Act (47 U.S.C. S 315), to provide "equal oppor-Co

tunities" to all "legally qualified candidates" for the same

office -- a totally unrealistic prospect from ABC's stand-

point, given the substantial amounts of air time that would

have been involved in this case.

II.

Summary of ABC Position

Governor Brown's appearances on KABC and KGO were

initiated by those stations for the sole purpose of providing



occurred in~ talk/discussion type programs that are a regular

feature on both stations (programs which periodically elu*e

the use of "guest-hosts").

Plainly and unequivocally, the determination by ABC

to present Governor Brown as a guest-host was an editorial

judgment to foster the discussion of public issues, not, in

any sense, to influence the election of any candidate in any

particular election for federal office. Indeed, as noted, ABC

did not even regard Mr. Brown as a federal candidate at the

time of his appearances.

Moreover, based on a recent review of tape record-

C' ings of the appearances, we are able to confirm that the sub-

jects discussed on the programs (by Governor Brown, his guests

and the listeners who "called-in") concerned issues of general

interest to the citizens of California. In particular, the

programs did not contain advocacy of the nomination or elec-

tion of Governor Brown for federal office (or the defeat of

any candidate for federal office); nor did Governor Brown make

any statements that could be construed as a solicitation of

funds for his candidacy. See Attachments A and B.

Accordingly, ABC does not believe that Governor

Brown's appearances on KABC and KGO constituted a political

"contribution" prohibited by federal law. On the contrary,

such guest appearances by the highest elected state official



in addition ,we believe that any ruling effectively

precluding broadcast stations from offering guest appearances

to persons who are considered likely federal candidatesV

would necessarily intrude upon the long-established discretion

and, we submit, First Amendment prerogatives, of radio and

television licensees to afford government officials broadcast

time to discuss important public issues.Y

~III.

Governor Brown's Appearances On
KABC And KGO Talk Programs Did Not

Violate Applicable Federal Elections Law

According to the complaints, Governor Brown's

appearances on KABC and KGO violate 2 U.S.C. S 441b, which

provides that:

1_/ Because their authority to continue to operate is subject to
a federal license, it is highly unlikely that broadcast
stations would assume the risk of intentionally violating
federal election laws. In this context, however, it is
interesting to note that because 2 U.S.C. S 441b is only
directed to corporate contributions, such a ruling would
have the anomolous result of not being applicable to the
many radio and television statins that are not incorpo-
rated, but operate, instead, as partnerships, unincorporated
associations, joint ventures or single proprietorships.

2/ See, e.g., Columbia Broadcasting System, Inc. v. Demo-
cratic National Committee, 412 U.S. 94 (1973); Reader's
Digest Assoc., Inc. v. Federal Election Commission, 509 F.
Supp. 1210 (S.D.N.Y. 1981).
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tribution or expenditure in connection.
with any election at which presidential or
vice presidential electors or a Senator or
Representative in, or a Delegate or Resi-w
dent Commissioner to, Congress are to be
voted for, or in connection with any
primary election or political convention
or caucus held to select candidates r
any of the foregoing offices, or for any
candidate, political committee, or other
person knowingly to accept or receive any
contribution prohibited by this section

The term "contribution or expenditure" is defined in

2 U.S.C. S 441b(2) to include:

a a. any direct or indirect payment,
distribution, loan, advance, deposit, or

O gift of money, or any services, or any-
thing of value . . . to any candidate,
campaign committee, or political party or

oorganization, in connection with any elec-
tion to any of the offices referred to in

CI this section . . . ." i/

cc The Bruinsma and Wertz complaints appear to rely

exclusively upon the superficial thrust of the cited statutory

language. In ABC's view, this is patently insufficient to

conclude that the mere appearance of a candidate (or presumed

1/ See also 2 U.S.C. 5 431(8)(A)(i) which defines a contribu-
tion as a "gift, subscription, loan, advance, or deposit
of money or anything of value made by any person for the
purpose of influencing" an election. The Commission's
Rules and Regulations incorporate like provisions and
definitions. See, e.g., 11 C.F.R. 5S 100.7(a)(1),
114.1(a) (1) and 114.2.



a partisan political purpose). A brief review of the under.

lying purposes of 2 U~s.c. 5 441b confirms this view.

The origin, legislative history and purpose of what

is now 2 U.S.C. S 441b is discussed in detail in United States

v. CI.O., 335 U.s. 106 (1948) and in United States v.

International Union United Auto Aircraft and Agr. Implement

am Wokes, 352 U.S. 567 (1957). With respect to corporations,

the Supreme Court in United States v. C.I.. states:

"This legislation seems to have been moti-
vated by two considerations. First, the
necessity for destroying the influence
over elections which corporations exer-

o cised through financial contribution.
Second, the feeling that corporate offi-
cials had no moral right to use corporate
funds for contribution to political
parties without the consent of the stock-
holders." 335 U.S. 106, 113 (footnotes
omitted). 1/

1/ See also United States v. International Union where the
Court observed that the 'evil at which Congress has struck

is the use of corporation or union funds to
influence the public at large to vote for a particular
candidate or a particular party." 352 U.S. at 589.
Significantly, U.S. v. International Union involved a
situation where a union had utilized its dues to sponsor
commercial television broadcasts designed to influence the
electorate to select certain candidates for Congress. The
Court's extensive discussion of that situation, including
elaborate citations to pertinent legislative history,
focused on the purchase of broadcast time by a union or
corporation without indicating that the provision of
broadcast time by a broadcast licensee was even remotely
analogous.



(3) for the purpose of active electioneering (4) in connecQtion

with an election for named federal offices described in the

statute.* United States v. Pipefitters Local~ Un~ion No,. 1§2#

434 F.2d 1116, 1121 (8th Cir. 1970). In other words, the

activity Congress sought to restrict by 2 U.S.C. S 441b was of

a highly partisan nature -- "active electioneering" in connec-

tion with specific federal elections.
I/

This construction, defining the kind of restricted

activity by the nature (as well as the fact) of the "contribu-

tion," is also reflected in pertinent provisions of the

Commission's rules and regulations designed to implement

Section 441b and other federal election laws. For instance,

Section 100.7(1) of the Commission's Rules, paralleling

Section 431(e) of the statute, defines a "contribution" as

including payments, services or other things of value which

are made "for the purpose of influencing any election for

Federal office . . . ." 11 C.F.R. S 100.7(1) (emphasis

added). Similarly, "[a) gift, subscription, loan, advance, or

1/ As the Court emphasized in United States v. Boyle, 338 F.
Supp. 1028, 1033 (D.D.C. 1972), it is only when a corpora-
tion or union is engaged in "active electioneering" on
behalf of particular Federal candidates "with the idea of
reaching the public at large . . . that the statute's
proscription . . . becomes applicable."

~, ~
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it s pecifically designated to defrAy any eos in, r for

C*.R. 100O.7(b)(12) (emphasis added).1':

It is especially noteworthy that separate Commission

regulations specifically recognize the inherent journalistic

0' function that is being performed when broadcast facilities are

used for certain forms of political discussion -- a regulatory

acknowledgment, we submit, that further supports the conclu-

sion that Section 441b is only intended to prohibit corporate

contributions undertaken with a clear partisan purpose. Thus,

o the Commission's regulations also provide that "[any cost

incurred in covering or carrying a news story, commentary, or

C

1/ See also Advisory Opinion 1980-89, where the Commission
found that donations of food and beverages by corporations
to a reception by a Congressman (for his advisory commit-
tee on the arts) were not contributions as long as "elec-
tioneering" was not involved; and Advisory Opinion 1977-
54, where the Commission held that funds contributed by
corporations to a campaign against the Panama Canal
treaties would not be considered contributions, even
though the campaign was headed by a congressional candi-
date, provided that the campaign did not involve "elec-
tioneering" for the candidate.



Based otn the foregoing, it is fair to conc0lude that.

two principal assumptions must underlie any determina..ti0on t a*t

the offer of broadcast time to political candidates (or those

who are presumed to be such) represents an illegal contribu-

tion. First, it would have to be assumed that the offer of

time represented a "contribution" or "expenditure" specifi-

cally "in connection with" a federal election, as that phrase

is used in 2 U.S.c. S 441b. Second, it would have to be

assumed that such "contributions" or "expenditures" of broad-

cast time are "made for the purpose of influencing" the nomi-

nation or election of a particular Federal candidate or candi-

dates.

We do not believe, however, that either 2 U.S.C.

$ 441b or pertinent Commission regulations were intended to

cover and should be interpreted to presume that broadcast

appearances -- whether in a regularly scheduled talk/

1/ This regulation essentially mirrors Section 431(9) (B) (i)
of the Federal Election Campaign Act which provides that
the term "expenditure" does not include "any news story,
commentary, or editorial distributed through the facili-
ties of any broadcasting station, newspaper, magazine or
other periodical publication, unless such facilities are
owned or controlled by any political party, political
committee, or candidate." 2 U.S.C. S 431(9)(B)(i). See
also Buckley v. Valeo, 424 U.S. 1, 50 note 56 (1976);
Reader's Digest Assoc. , Inc. v. Federal Election Commis-
sion, 509 F. Supp. 1210, 1214 (S.D.N.Y. 1981).



history, as construed by the courts and as ref lected in th~e
Commission's own-regulations, demonstrate that the prohibition

on .corporate contributions was intended to restrict a highly

partisan form of corporate activity -- what has been charac-

terized by the courts as "active electioneering."
sABC's decision to feature the Governor of California

on its talk programs in. Los Angeles and San Francisco was

_/ For instance, a station might decide to interrupt its
normal programming to schedule a program specifically
tailored around a particular candidate -- or, simply, to
offer a certain amount of broadcast time for the candidateOD to use in whatever manner he wishes. In this regard, we
should note that federal communications law affirmatively
obligates broadcast licensees to provide time generally to

cD political candidates -- whether on a free or paid basis.See, e.g., Columbia Broadcast System, Inc. v. Democratic
National Comm., 412 U.S. 94, 113-114 n. 12 (1973).
Indeed, the Federal Communications Commission has heldthat a licensee may, if he elects, fulfill his political
broadcasting obligations entirely through offers of freetime to candidates. See, e.g., Rockefeller for Governor
C 59 FCC 2d 649 (1976). Moreover, Section3U2(iT) of the Communications Act, enacted as part ofthe Federal Election Campaign Act of 1971, provides that

broadcast stations face license revocation if they fail to
"allow reasonable access to or to permit purchase of
reasonable amounts of time" by legally qualified federal
candidates. As the FCC remarked (in comments before this
Commission concerning the formulation of debate regula-tions): "We do not believe that Congress would, in the
same Act, require broadcasters to give time to Federal
candidates, and simultaneously declare those gifts to be
crimes" (by reading 2 U.S.C. 5 441b to prohibit such
offers of broadcast time).



to the *news story and commentary* exemption of the statute

and the Commission's regulations. See pp. 12-13 supra.-V it

is equally apparent that ABC's decision to air these programs

was not partisan electioneering contemplated by Section.441b.,

Rather, its decision and activities in this regard represented

C4- a natural extension of a broadcast licensee's fundamental

"public trustee" role -- i.e., to seek out and present the

critical issues of the day by representative spokespersons. -

Finally, pertinent Commission interpretative rulings

also underscore the conclusion that the appearances in ques-

o tion do not constitute a contribution under 2 U.S.C. S 441b.

0 1_/ In this regard, we believe it is essential to distinguish
between the normal practice of a broadcast station to
invite particular persons to appear on the air, including

0government officials and political candidates, and the
situation where a corporation (or any other entity not
affiliated with the station) purchases a discrete amount
of broadcast time for the benefit of a political candi-
date. Obviously, the latter situation differs markedly
from the former, and comes much closer to what would
normally be regarded as a "gift" or "contribution."

2/ Particular sensitivity by the Commision in even investi-
gating such matters is warranted when the claimed "con-
tribution" or incident involves a basic news story and
news dissemination. See Reader's Digest Assoc., Inc. v.
Federal Election Commission. 509 F. Supp. 1210, 1214
(S.D.N.Y. 1981).

3/ See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).



candidate from West Virginia had hosted two radio "interview"

programs on two different radio stations, one of which condw

sisted, at least in part, of the acceptance of live telephone

calls from the listening audience. One program, broadcast

weekly, was paid for and sponsored by a noncorporate business

enterprise, while the other program was produced by the

station, with the candidate/host being "employed and paid by"

the station. The programs were broadcast after the candi-

date/host filed a registration statement with this agency, but

before the candidate/host filed as a candidate with the West

Virginia Secretary of State.

The Commission found that "neither the stations

broadcasting [the] programs, nor the private sponsor of the

weekly program, have made a 'contribution' or 'expenditure' on

[the candidate/host's] behalf, as defined in the Act and

Commission regulations." AO 1977-42, p. 2. This conclusion,

the Commission added, was based on the assumption that the

programs were not conducted for the purpose of influencing the

candidate/host's nomination and the appearances did not

involve (a) any communication expressly advocating the nomina-

tion or election of the candidate appearing in the broadcast

or the defeat of any other candidate or (b) any solicitation,



(pp. 2-3) and Complainant Wertz (p. 2),, the current situation

is not readily distinguishable from the foregoing adv isory

opinion. Bruinsma claims it is distinguishable merely

because, in AO 1977-42, the candidate was one of several

government "representatives" who hosted the "call-in" program

on the one station, and Governor Brown was the sole "candidate

or elected official" who made such broadcast appearances in

this case. First, it is simply not accurate that other

elected officials have not appeared on ABC as guest-hosts (see

pp. 4-6 supra). Second, there is nothing in AO 1977-42 to

suggest that the advisory opinion is dependent on whether one

O3 or more candidates and elected officials appeared on the same

program.2/

i/ In a general observation prefacing that ruling, the
Commission noted that its "[riecent advisory opinions

.. have concluded that a 'contribution' or 'expendi-
ture' would not necessarily occur in certain specific cir-
cumstances where the major purpose of activities involving
appearances of candidates for Federal office was not to
influence their nomination or election." AO 1977-42, p.
2, citing, in addition, AO 1977-54, AO 1978-15 and AO
1978-4.

2/ Wertz claims AO 1977-42 is distinguishable because
Governor Brown has not paid for the time, and has not
received any "continuing reimbursement" for the appear-
ances. However, as we have noted, Governor Brown was
treated in the same manner as other guest hosts on ABC and
given certain compensation for the appearances.



call-in program. There, as here, on* of the programs was
regularly scheduled and was hosted by different persons at

different times. There, as herel,the candidate/host had not

yet qualified as a candidate by completing the necessary

filings with state officials. There, as here, the appearances

were not conducted to expressly advocate or denounce a

particular candidacy or to solicit campaign contributions,

A more recent advisory opinion -- AO 1981-37 -- adds

additional support to the conclusion that Governor Brown's

appearances did not constitute a contribution under 2 U.S.c.

S 441b. That ruling involved the participation of a United
0 States Congressman as moderator for a series of public affairs

forums to be taped before a live audience and then subse-
C

quently broadcast. The Commission held that corporate pur-

chases of tickets or advertising for the television or radio

presentation of the series was not prohibited under 2 U.S.C.

$ 441b. Rather, the Commission concluded that even though the

candidate's "involvement in the public affairs programs may

indirectly benefit future campaigns," the "major purpose" of

the activity would not be the nomination or election of the

Congressman or any other federal candiate. AO 1981-37, p. 3.

In a statement that we believe has particular rele-

vance to the current complaints, the Commission emphasized



that no contribution or expenditure results under the Act,"

Id. at 2. Clearly, therefore, if a current federal Con~gress-

man may host or moderate a public affairs forum intended for

broadcast, without invOking 2 U.S.C. S 441b, an incumbent

Governor should likewise be able to host a radio talk program

without invoking 2 U.S.C. 5 441b. Indeed, that result is even

more compelling here where Governor Brown's appearances on KGO

and KABC were initiated by ABC in the exercise of its news and

programming judgment and public interest responsibilities

under federal communications law.

It is irrefutable that Mr. Brown is a highly news-

worthy figure as the Governor of the nation's most populous

state. His appearances in a "talk" or discussion format on

ABC's "all-talk" radio stations are, we submit, an integral

part of a broadcaster's basic responsibility to present impor-

tant public issues. See, e.g., Fairness Report, 48 FCC 2d 1

(1974). To construe this activity as being conducted for the

purpose of influencing the nomination or election of Governor

Brown would not only belie the pertinent facts underlying his

appearances, it would directly contravene fundamental public

interest principles encouraging such broadcast discussions.

If they are to carry out their proper role under both the

ICY



ful fredo'toselect and presentt ptiblic ef~icals,whether

Qandtdate$ or not, for the purpose of a44cessinig.importanit'

publ~ic issues and responding to public inquiries.

IV.

Conclusion

.Accordingly, for the foregoing reasons, we urge the

Commission to find that no reason exists to believe that

4, either complaint sets forth a possible violation of the

S Federal Election Campaign Act. Any other result, we submit,

would be contrary to both federal election law and this

Commission's interpretative rulings, as well as in direct con-

flict with applicable federal communications law.

Respectfully submitted,

OD AMERICAN BROADCASTING
COMPANIES, INC.

By Everett H. Erlick
Douglas S. Land
Lettice Tanchum

1330 Avenue of the Americas
New York, New York 10019

James A. McKenna, Jr.
Carl R. Ramey

McKenna, Wilkinson & Kittner
1150 Seventeenth St., N.W.
Washington, D.C. 20036

January 29, 1982 Its Attorneys
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The guest-host appearance by Governor Brown was initiated by KABC
VRadio. It is the practice of the station, from time to time, to invite

prominent civic and political leaders to host talk programs. The Governor's
crappearance was consistent with the format of the station which consists

of a continuum of talk show programs and news reports. Governor Brown
O appeared as guest-host on a talk program in place of the regularly aired

talk program on November 11, 1981 and December 7, 1981. Governor Brown
was paid for his appearances on KABC Radio in accordance with the minimum

--rates of the American Federation of Television and Radio Artists.

The station does not maintain transcripts of its talk programs and,
accordingly has no transcript of the programs on which Governor Brown
appeared. The station, however, keeps a metro tech tape, which is a slow

-qspeed, low quality recording of its programming, twenty-four hours a day.

C

*Although no such comments were made during the course of the August
24th and December 7th program, incidental references to the U.S. Senatorial
Campaign were made. These lasted a matter of seconds. The exact text
of such comments is attached hereto as Appendix A.

///'
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Governor Edmund G. (Jerry) Brown Jr., sitting in for Michael Jackzson~ on
8/24/81. At approximately 11:45 A.M.--the following: Governor Bown,
(reintroducing Undersheriff Sherm Block after the break) "We're on with
Undersheriff Sher Block of L.A. County. By the way, are you an announ-
you're not an announced candidate, yet, I take it at this point."
Block: "I am not an announced candidate." Brown: "I tell ya, it's a
secret at this point but one known to most of the citizens of the County."
Block: "Well, I'm still evaluating the conditions." Brown: "Well, ah,
I'm still evaluating the conditions for the U.S. Senate race, but, uh,
(laughter in background) we'll leave it at that."

Governor Edmund G. (Jerry) Brown Jr., on 12/7/81. At approximately
6:08 P.M. The following: Caller: "Governor, you're doing an outstanding
job." Governor Brown: "Is that as governor or is that on this talk show?"

o Caller: (talking over Governor's words) "... Put in for talk show host
instead of senator." Governor Brown: "All right." Caller: "My question
i is on reapportionment..."

CO
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The guest host appearances by Gov. Brown were initiated by KGO Radio.
It is the practice or the station, from time to time, to invite prominent
civic and political leaders to host talk programs in liew of regular
,-'scheduled hosts. The governor's appearance was consistent with the
format of the station which consists of a continuum of talk show programs

C and news reports. Gov. Brown appeared as a subsitute host for Jim Easonon October 19, 1981 and for Ronn Owens on December 18, 1981. Gov. Brown0 was paid for his appearances on KGO Radio with accordance with the minimum
rates of the American Federation of Radio and Television Artists.

The station does not maintain transcripts of its talk programs, and
accordingly, has no transcript of the programs on which Gov. Brown
appeared. The station, however, keeps a metro tech tape which is a slow

o speed, low-quality recording of it's programming, 24 hours a day.
As Governor of the State of California, Edmund Brown has been a frequent
and sought after guest on KGO. During 1981, Gov. Brown was heard as aC phone-in guest on August 6 at 7pm, May 7 at 7pm, July 9 at 1pm and as
an in studio guest on July 8, 1981 at 7pm.

CC The station considers the opportunity to have had the Govenor of the
State guest host a program on KGO radio a valuable program service to
it's listeners.

* Although no such comments were made during the course of these programs,
incidental references to the U.S. Sentatorial campagin were made. These
lasted a matter of seconds. The nature of these comments is set forth
and attached hereto as Appendix B
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b~e i.f he were to become a U.S. Senator. Gov. Brown~ outlined his position
on~ abortion.

on the show of October 19th during the second hour of the broadcast
a caller asked Gov. Brown as a potential candidate for the Senate what
his views would be on space exploration. Gov. Brown outlined
hsi view on this subject.

Of December 18, 1981 at approximately 7:40pm, a caller questioned whether
Gov. Brown should be allowed air time on KGO Radio, since he was obviously
running for the Senate. Gov. Brown responded that he was making hi.mself
accessible in this capacity as Govenor of California to those who elected
him an to whom he was accountable for his performance in office. Gov. Brow,
stated that he was not a candidate in the eyes of the law.

0
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William E. Taylor, Esq.
Federal Election Commission
Seventh Floor
1325 K Street, N.W.
Washington, D.C. 20463

Burton R. Cohn, Esq.
Cohn, Gotcher, Singer &
Fifth Floor
833 Wilshire Boulevard
Los Angeles, California
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Mr. Martin Simon
Treasurer, Wertz for Senate
711 S. Vermont Avenue #207
Los Angeles, California 90005
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William E. TaylOr' Esq.
Federal Election Commission
Seventh Floor
1325 K Street, N.W.
Washington, D.C. 20463
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January 28,

L[OGOR-ROTY

William Taylor, Esquire
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Bill:

I enclose a copy of Gannett Co., Inc.'s response to
the complaints of Theodore A. (Ted) Bruinsma and the Wertz
For Senate Committee. If you have any questions concerning
our response, or need any additional information, don't
hesitate to give me a call.

S4N erely,

& DOWD

J. Duffy

JJD: dh
Enclosure
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Charles N. Steele, equPire
General Counsel
Federal Election Cminisieo
1325 K Street, 1.W.
ashington, D.C. 2043

Re: MWR 1418, MU 1419

Dear Hr. Steele:

0 We submit on bbhalf of G".tt Co. nc., the parent
company of Pacific and Sothern Ceqpsnyo, Inc. which is the
licensee of radio broadcast station KS, San Diego,
California, its response to coplaints filed by Theodore A.
(Ted) Bruinsma and the Werts For Senate Cwinttee.

We also ask that this letter be considered a statement
of our representation of Gannett Co., Inc. with reference to
-UR 1419. A statement of representation with respect to
MIUR 1418 has already been fled.

If you have any questions concerning this matter, don't
hesitate to contact me.

Sincerely,

PIERSON, BALL & DOWD

John J. Duffy

JJD :dh
Enclosure

- cc: William Taylor, Esq.



In the Matter of ) MUR 1418
Gannett Co., Inc. .MU! 141

RESPONSE OF GANNETT CO., INC. TO COMPLAINTS BY
THEODORE A. TD)BRUINSMA AND THE WERTZ FOR SEATCQ*TH

Gannett Co.. Inc. ("Gannett"), the parent company of Pacific

and Southern Company, Inc., which is the licensee of radio

station KSDO, San Diego, California, submits this response to the

complaints filed by Theodore A. (Ted) Bruinsma and the Wertz For

Senate Committee ("Wertz Committee"). In their complaints,

Mr. Bruinsma and the Wertz Committee contend that Gannett has

permitted the Honorable Edmund G. Brown, Jr., the incumbent

Governor of California, to appear as a guest on the KSDO Midday

Show With Lawrence Gross ("Midday Show") to answer questions

O telephoned to the station by members of the radio audience and

that by doing so Gannett has made a "contribution" or "expenditure"
0 in violation of 2 U.S.C. §441b (1976).

Although Governor Brown has appeared several times on the

Midday Show, his appearances do not constitute contributions or

expenditures by Gannett. First, at the time of his appearances,

Governor Brown was not a candidate for any federal office, and

such candidacy is a precondition to his appearances being considered

contributions or expenditures. Furthermore, if Governor Brown

had been a candidate for federal office when he appeared on the



expendi.ture if the primary purpose of the appearance is unconnected

with a federal election and if during that appearance the candidate

neither solicits contributions to his campaign nor advocates his

election or the defeat of his opponents. Governor Brown's appearances

on KSDO were not connected with any campaign for a federal office;

he was offered on opportunity to appear on KSDO because the station's

staff concluded that providing KSDO's audience with an opportunity

to question the incumbent governor would serve the public interest.

During his appearances on the Midday Show, Governor Brown did not

solicit contributions to nor advocate the election or defeat of any

federal candidate. Finally, assuming that during his appearances on

the Midday Show Governor Brown had advocated his election to a

federal office, his appearances would still not constitute contri-

butions or expenditures because they fall within the scope of 2 U.S.C.

§431(9)(B)(i) (Supp. IV 1981), which excludes from the definition

of expenditure the costs of any news story, commentary, or editorial
1/

distributed over the facilities of a broadcast station. /

I/Although 2 U.S.C. §431(9)(B)(i) relates only to expenditures, the
Commission has construed it to be a limitation on the definition
of contribution as well. See 11 CFR §100.7(b)(2) (1981) and
AO 1978-76 [CCH 5370].

/..z



a call-idn pr'ogram, he contacted the Governor's staff and exene

to the Governor an invitation to appear on the Midday Show, The

Midday Show is broadcast Monday through Friday, 9:00 a.m. to noon,

and it has a standard format: Lawrence Gross, the host, appears

with a &guest, and he and the guest receive telephone calls from

listeners. Public officials regularly appear on the Midday Show.

em, j Exhibit I, Appendix A.)

KSDO was anxious to have Governor Brown appear because it

had concluded that the opportunity to question Governor Brown and

hear his responses would be attractive to the station's audience

and would serve the public interest. Governor Brown appeared on the

C) Midday Show three times: on October 12, 1981 from 10:00 a.m. to

V 11:30 a.m.; on October 28, 1981 from 9:00 a.m. to noon; and on

oD December 21. 1981 from 9:00 a.m. to noon. On each occasion,

Governor Brown appeared with the program's host, Mr. Lawrence Gross.

To the best of Mr. Mainelli's and Mr. Gross's recollections, Governor

Brown neither solicited contributions to any candidate for any

federal office nor made any statement in support of or in opposition

to any candidate for any federal office during his appearances. (See

Exhibit 1.)



Section 441b(b)(2) defines the terms contribution anid experidituie

in relevant, part as a gift of anything of value to a "candidate,

campaign committee or political organization." Assuming that

Governor Brown's appearances as a guest on the Midday Show were

gifts of radio time to him,-/ 'these gifts could not be contributions

or expenditures .unless Governor Brown was a candidate for some.

federal office.3- Neither Mr. Bruinsma nor the Wertz Committee

o has submitted any evidence to show that Governor Brown was a

candidate for federal office when he appeared on KSDO.

C. Governor Brown's Appearances On The Midday Show Would Not
01 Have Been Contributions Or ExpendituresveinWf He Had Been
0 A Candidate For Federal Office Because They Were Not In

Connection With A Federal Election.
To be a contribution or expenditure a gift must be made "in

C

V connection with a federal election." 2 U.S.C. S44lb(b)(2). The

2/Mr. Bruinsma and the Wertz Committee assume that Governor Brown's
appearances on the Midday Show were "gifts" of radio time to
the Governor. Actually, it was Governor Brown who was providing
KSDO with a substantial benefit. KSDO, like other commercial
radio stations, tries to broadcast programming that will maximize
its audience. Since the audience appeal of call-in shows like the
Midday Show depends to a large extent upon the interest that the
audience has in the guest, Governor Brown's appearances conferred
a substantial benefit on KSDO.

!/Cf. AO 1975-8 [CCH 5112].



cating the nomination, election or defeat of any candidate for federal

office. In AO 1977-42 (CCH 5313], the Comission held that

corporate sponsorship of a radio call-in program in which a candidate

for federal office was the host was not a contribution or expenditure.

Similarly, in AO 1981-37 [CCH 1 5623], the Comission permitted a

corporation to sponsor a series of televised public affairs forums

o in which an incumbent Congressman, and apparent candidate for re-

1 election, was a participant, and in AO 1978-4 [CCH 5293], the
ARM Commission allowed corporations to sponsor a testimonial dinner for

a Congressman in his congressional district despite the fact thatC
the Congressman was a candidate for re-election.

4/

D. Even If Governor Brown Had Used His Appearances To Advocate
His Election To Some Federal Office, They Still Would Not
Have Constituted Contributions Or Expenditures By Gannett,
Because They Would Have Come Within The Scope of 2 U.S.C.

40 §431(9)(B)(i), Which Excludes From The Definition Of Those
Terms The Costs Of News Stories, Commentaries, And
Editorials Carried By A Broadcast Station.

Title 2 U.S.C. §431(9)(B)(i) provides that the cost of any

41See also AO 1980-22 [CCH 5479] (the Commission held that an
incorporated trade association, and its corporate members, could
sponsor a series of town meetings in which Senators and Congress-
men participated); AO 1979-2 [CCH 5399] (the Comission approved
corporate sponsorship of political conferences in which a
Congressman would appear as a primary participant); AO 1978-15
[CCH 5304]; and AO 1977-54 [CCH 5301].



c.ontro lled by a political party, a political. comittee, or

candidate. Although there has been some question about the

applicability of Section 431(9)(B)(i) to the separate definition

of contribution and expenditure in Section 441b(b)(2), the plain

language of Section 431 demonstrates that Congress intended it to

apply across the board. Nothing in the legislative history of

Section 431 evinces any other intent. FurthermOre, in its decision

in AO 1978-76 [CCH 5370], the Commission appears to have assumed

that Section 431 (f)(4)(a), the predecessor of Section 431(9) (B) (i),

applies to the definition of contribution and expenditure in Section

441b. In that Advisory Opinion, the Commission was asked if broad-

a cast by a television station of a film showing the facilities that

were available to a Congressman's constituents would constitute a

corporate contribution or expenditure. The Commission answered in

C the negative on the grounds that such a broadcast fell within the

ambit of Section 431(f) (4) (a).

Moreover, as the Commission's staff has recognized, the

legislative history of Section 441b and its predecessors demonstrates

that when it prohibited corporate contributions, Congress did not



Secti.on 431(9)(B)(i) does not apply directly to Sectioni 441b, it

would nevertheless be justified in using Section 431(9)(3)(i) a's

a guide to a proper interpretation of Section 441b.

Governor Brown's appearances as a guest on the Midday Show

fall within the ambit of Section 431(9)(B)(i), which excludes the

cost of "news stories" from the definition of contribution and

expenditure. The broadcast of a candidate's press conference would

certainly qualify as a news story, and there is no significant

C difference between the broadcast of a press conference during

which Governor Brown would respond to questions from journalists

and the broadcast of a call-in program during which Governor Brown

o responds to questions from the radio audience.

Furthermore, we submit that even if KSDO had simply provided

C Governor Brown with time to make statements in support of a

N candidacy for federal office, such a program would still have come

within the scope of Section 431(9)(B)(i). Congress must have

intended the language of Section 431(9)(B)(i) to cover the broadcast

-.FEC Agenda Document #79-324, December 6, 1979, at 13.



would put them in direct conflict with Congress' clear intilton ,
As manifested in Section 312(a)(7) of the Comunication~s Act of

1934, as amended, 47 U.S.C. 6312(a)(7) (1976), to encourage

broadcasters to make broadcast time available to candidates for

federal offices. Moreover, construing Section 441b to prohibit

absolutely the provision of free time to federal candidates would

bring Section 441b in direct conflict as well with Section 315 of

the Communications Act of 1934, as amended, 47 U.S.C. 5315 (1976).

Section 315 states that if the licensee of a broadcast station permits

a candidate to use the station, it must give equal time to all*

other candidates for the same office. Section 315 reflects a

Congressional determination to allow licensees to give free time

to candidates for the expression of their views, conditioned on

their providing equal time to other candidates. The Congressional

scheme created by Section 315 would be nullified, however, if

Section 441b was interpreted to prohibit radio and television

licensees from giving broadcast time to federal candidates.

Section 441b must be construed, therefore, to permit broadcast

stations, like KSDO, to provide candidates for federal elective

office with time in which to advocate their candidacy.



'Feeral Xm ection: CVaign Act, as amended, and$ hef

their complaints should be dismissed.

Respectfully submitted,

GANNETT CO., INC.

By________________
John J. Dulfy

PIERSON, BALL & DOWD
1200 18th Street, N.W.
Washington, D.C. 20036

January 28, 1982
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Governor of Cal.ifornia, appearing on a call-in programu on another~ radio

station. During that call-in program, Governor Brown indicated that he

would like to appear on other such programs throughout the state. Be-

lieving that Governor Brown's appearance would appeal to our audience

and would be in the public interest, I contacted the Governor's staff

on behalf of KSDO and extended to the Governor an invitation to appear

on the KSDO Midday Show with Laurence Gross ("Midday Show").

3. The Midday Show is one of a number of talk shows that are

broadcast by KSDO. It is presented Monday through Friday, from 9:00 a.m.

to noon. The Midday Show has a set format. Laurence Gross, the host,

appears with a guest, and he and the guest receive telephone calls from

listeners. Discussions are sometimes directed towards a single topic

area in which the guest has a particular expertise; but at other times,

the subject area is not limited, and the guest responds to a wide range

of questions from the station's audience. Governor Brown appeared on the

Midday Show three times: On October 12, 1981 from 10:00 a.m. to 11:30 a.m.;

on October 28, 1981 from 9:00 a.m. to noon; and on December 21, 1981

from 9:00 a.m. to noon. On each occasion, Governor Brown appeared as a

guest with Laurence Gross, the regular host.

4. Public officials frequently appear on the Midday Show. Some

of the public figures who have appeared recently are listed in the

attached Appendix A.



to question him about state policies.

6. To the best of my knowledge, Governor Brown was not at the

time he appeared a candidate for any federal elective office.

7. To the best of my recollection, and that of Host Gross, during

his appearances on the Midday Show, Governor Brown did not solicit con-

tributions on behalf of any candidate for federal office nor advocate

the election or defeat of any candidate for federal office.

JOHN MAINELLI

o Subscribed and sworn to before me this day of

CV January, 1982.

, , < L,,'"

Notary Public

OFFICIAL SEAL

NOTARY "4.IC CALIFORNIA
PRINC.PAL OFFICE IN
SAN 01100 COUNTV

r~MY CommITslen1 ExPires August 21, 19115
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Source of 14UR: Complaints Theodore A. Bruimsma filed and the
Wertz for Senate Campaign filed

Respondent's Names: Edmund G. Brown, Jr. (1418 and 1419)

Brown for U.S. Senate Committee (1419)
American Broadcasting Company (1418 and 1419)
McClatchy Broadcasting Corp. (141,8 and 1419)
Gannett Company (1418)
Columbia Broadcasting Company (1419)

0

VStatement of the Case

ONO The complaints contend that:

1) Jerry Brown is a candidate for federal office, namely,

the United States Senate;

2) he has appeared on various radio talk show programs for

Cj the purpose of promoting his candidacy for this office;

3) he did not pay to appear on these programs and the free

air time given Jerry Brown is the receipt of something

of value;

4) the radio stations that gave this free air time are

corporations. Thus, Mr. Brown received something of

value from corporations; and

5) the free air time was given for the purposes of

influencing a federal election.

,/1e-



committee as his principal campaign Committee. RAD has sent to
Mr. Brown a letter requesting either a disavowal letter or a

Statement of Candidacy.

Ultimately, Jerry Brown will acknowledge the fact that this

committee is his principal campaign committee. (According to

RAD, he intends to file this week; with over one million dollars

in the treasury, it is highly unlikely he will disavow the

Committee). When he does acknowledge the committee or if he

fails to disavow the committee within 30 days, (see.

section 100.3(a)(3)), he will be subject to Commission action for

his failure to comply with section 432(e)(1)e However, the major

issues in these complaints are not direct at a Section 432(e)(1)

M statement, but the purpose of Mr. Brown's appearances (See

AO 1981-37 and AO 1977-42), i.e, whether Mr. Brown is a

candidate.

The facts involved in AO 1977-41 closely parallel the facts

presented in these MURs. The AO requestor, Ken Hechler, hosted

two talk show programs that ran from August 1977 through

October 1977. Prior to appearing on these shows, Mr. Hechler

filed with the Commission as a candidate for federal office but

did not qualify under West Virginia as a candidate until



Only inform:ation~ nOede will be radio prop

Statement of Track Des lunaign
Track Ir.
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Secretary
Federal Election Commission
1,325 K Street, N.W.
Washington, D.C. 20463

Re: I4UR-1418 and
M4UR-1419

Dear Sir:

This letter is written on behalf of American
Broadcasting. Companies, Inc. to respectfully request
an extension of time in which to respond to the Com-
mission's letters of inquiry with respect to the above-

O referenced complaint proceedings.

The Commission's letter regarding the complaint
in MUJR-1418 was received in New York on January 4, 1982;
and the Commission's letter regarding the related com-
plaint in MUR-1419 was received in New York on January 7,

W 1982. Both complaint letters were first received in
Washington, D.C. by undersigned counsel on January 7,
1982 (after, apparently, having been addressed and first
sent to counsel for the Democratic National Committee on
New Hampshire Street in Washington). Based thereon, a
single response to both complaints would be due on or
about January 22, 1982 (utilizing the latter of the two
applicable starting dates).

Because the subject complaints raise a number
of matters which should be thoroughly examined before a
response is formulated, a brief extension of time is
needed. This is particularly so in light of the need 1 o
collect essential data and coordinate the response among



Accordingly, ABC respectfully requests t
the time for submitting any material responsive to
two complaints be extended by one week -- i.e.,,fr
January 22, 1982 to and including January 29,, 1982

Ver truly yours,

arl R. Rmy

cc: William E. Taylor, Esq.VZ
Burton R. Cohn, Esq.
Mr. Martin Simon

C

cr

CV

74/'



On January 19, 1982, Z called John Emuerson back who w~s calling-

Bi11 Taylor. Mr. Emerson said that he had heard that the complainant

in this matter was going to withdraw his complaint,.1I have received

notice from the Press Office prior to his calling that there was a,

reporter in Los Angeles who indicated that the complaint will be

te withdrawn. I told Mr. Emerson that I have received nothing from the

t^ complainant as far as withdrawal was concerned and that the withdrawal

oof a complaint did not necessary mean that the Commission wxIll not
Nrpursue it. Thus, Mr. Emerson understood that he was still required

to follow an answer to the complaint as alleged.

occ: T. Whitehead
B. Taylor



Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to MUR 1418

Dear Mr. Taylor:

This letter is in response to a complaint filed against
CMcClatchy Newspapers (hereafter "McClatchy") by Theodore A.
TIM Bruinsma, a candidate for the Republican nomination for the

U.S. Senate from the State of California. McClatchy is the
0licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and

KMJ, Fresno, all California. In his complaint, Mr. Bruinsma
kalleges that the appearance of California Governor Edmund G.

(Jerry) Brown, Jr. on radio programs produced by McClatchy
constituted illegal campaign contributions from McClatchy to
Brown. In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S.C. 1431 et seg.

INTRODUCT ION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Senate in
1982.



Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizns,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with

0 its statutory obligation to serve this interest,l_/ McClatchy
in fact agreed to present programs of this nature on three of

Vits radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

OBROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

1. The Programs Presented by McClatchy Were "News
CV Stories" Exempted By The FECA.

cThe Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. §441b(a)(1976). However, Section
431(9)(B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
S* . unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in
the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station," with the same exception for stations
owned or controlled by candidates, comnmittees or parties.

/ -- '

1/ See p. 6-7, infra.



11 CFR §l100.7(b)(2), 100.8(b)(2) (1981).2/ These provisi i,
as interpreted by the FEC and the Courts., exempt from the ct'
programs such as those broadcast by the McClatchy statiomns*/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." Id.

0 The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved
the appearance of one political figure only, in a format that
would increase the politican's exposure to the community.4/

C11

2/ Congress' failure to expressly exempt news stories,
etc., from its definition of "contribution" is not
material. If a corporate broadcaster's programming
could be considered a contribution, but not an expen-
diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

3/ Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

4/ In fact, Congressman Duncan's film was produced with his
campaign funds.



its responsioiiity to serve tne puoiic interest was con sisve
of the progra's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader'sDigest
Association, Inc. v. Federal Election Commision, 509 F.Supp.
1210, 1214 (S"D.N,.Y. 1981). the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

ET~he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even

oinvestigating incidents that are exempted
exercises of the press' prerogatives . ..

-Tihis dispute involves First Amendment con-
siderations based on a recognition that

- freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating

T7 the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,

er the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island. The court found that this distribution



could be exempt from F'ECA scrutiny, despite its obvious tendency
to influence Senator Kennedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article publised
by "Reader's Digest" on a similar subject. Thus, the news stry,
exemption would apply even though the videotape was not intende
directly to communicate information concerning a news event.
Reader's Digest Association, supra. at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s] broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Throigh
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-

V hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.5/ The subject radio

0 programs fall squarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office" 2 U.S.C. §431(8)(A)(i)(1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means

M "any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office."
2---.S.C. §431(9)(A)(i)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,
even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

5/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.



story exemption, would not contravene the Act if McClatchy
lacked an intent to influence the upcoming Senatorial Olectin.

Although Mr. Bruinama's complaint contains the clonclgsorZy
statement that the alleged "gifts" of radio time to Brown weree
made for "the major " of influencing the election,
Compint, para. C., no relevant evidence is presented that
would suport this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory opinion,
and on the views of two "Republican political strategists,"
Bruinsma asserts that Brown's appearance on these radio programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchy,
Mr. Bruinsma makes the bare assertion that the broadcaster
"must have known that the appearances had a direct relation
to the campaign." Complaint, para J.

In contrast to these unsupported allegations, McClatchy
0 submits the affidavits of the station managers of each of the

McClatchy-owned stations named in Mr. Bruinsma's complaint.
Exhibits A, B, and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required

C' by the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.7/ The affidavits

Cfurther establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,
merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest .8/

6/ 47 U.S.C. §§307, 309(a) (1976).

7/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d 1, 10 (1974); see also,
e.a., West Coast Media, Inc., 79 FCC2d 610 (1980).

8/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.



(Answer to Ken Hechler) (hereafter "Hechler"). In the ,eche'
opinion, the Commission applied this rule to the hosting o
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,9/ the Hechler
program described above did not involve the appearance of

7 "many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for
an Advisory Opinion involved two programs, one of which had
been hosted by numerous officials, the other of which was
apparently hosted by Hechler alone. Neither of these programs
was determined to be a campaign contribution. Furthermore,
the Commission's Opinion does not indicate that the appearance

C of other officials on one program was in any way determinative
of their decision, nor does it indicate whether these other
officials included any of Mr. Hechler's competitors in the

CO* Congressional election. Finally, even if the facts in the
present case were somehow distinguishable from those in Hechler,
the appearance of the California governor alone on McClatchyrs
programs would not reflect a purpose to influence Brown's

00 candidacy. Of all the possible candidates for the Senate from
California, only Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argument. The Commissioner's dissent did not criticize, but in
fact endorsed, the "purpose" test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
to the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the outcome of an

9/ Complaint, para. E.



election.1O/ The Staebler dissent, therefore, offers no support
for a finding that IMcClatchy has violated the FECA.

Furthermore, the Hechier opinion has been strongly
reaffimed, without dissen inii-- a more recent Advisory Opinion
of the Commission. AO 1981-37 (Answer to Representative Richard
A. Gephardt). Representative Gephardt proposed to host a public
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution results when the major
purpose of an activity is not to influence a Federal election.
Significantly, the Opinion added that "[ajlthough it is possible
that [Gephardt's] involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of [GephardtJ or any other candidate to
Federal office." This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or pop-

03 ularity requires a finding that unlawful campaign contributions
were made.

calm Lastly, the FEC's application of the "purpose" standard
has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the
District Court upheld the FEC's refusal to find that a newspaper

10/ Commissioner Staebler's dissent states, "I agree with
the Commission's efforts to articulate some standard
by which candidates' activities may be judged as being
for the purpose, or not for the purpose, of influencing
their election. .-. . [However,] Eto) suggest, as the
Commission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec-
tion, is a dangerous departure."

The Commission, however, appears riot to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic] the activity [e.g., advocacy
and solicitation] described above" (emphasis added).



appeal has been recognized by the courts . . . . There seems to
be no basis . . . to hold the purpose test inherently arbitraryi."
On the facts in Etn, the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision
to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to

C the Commission, and the Commission is requested to close its
file with respect to MUR-1418.

Respectfully submitted,

CV MCCLATCHY NEWSPAPERS

-a nd G.BedrJ.

B y _ _ _
David D. Wild

Its Attorneys
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fI September 1981,f 1*lartied "iat Governor R1rown w*t~ld
be willing to hOst a call-in, radio progras on gFele Drin tht
program the Governor would anser questions phoned in by tb*
station's listenegg. Because Of the Mediterranean fruit fly
controversy concerning the Governor19.handlin9 of that prabltu,
and, other newsworthy public issues, such. as oil exploration off
the Califor.nia *oast and nuclear Power, t was readily aparent
that this format would result in a uniquely informative: and,

* valuabl, Public affairs program, An a result, it was dec Wed
that GOvetinOr Brown sbould appear on this pro-gram. In no,
maniner was the station's decision motivated by a desire or
intent to influence Governor Brown's possible candidacy for the
U. S. Senate*

'4 R

subscribed and sworn to before
me this 18th day of January, 1982.

for tha- Couth ty of Sacramien~to, state 314:-
of California,
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I) ~O ~ ZLIN =EZ~Y , S~a.,on Maer of Radio Stati~on ME.~

I~ Vhis po±1n ave Ultivoto repl £ib13"ty !0- the station's
day-to-day progra~mming det is ions.

in, Septem~ber 1931, T loaayed V-t'L Gov8amoi!,;v%-m voul4 be ii4J4

the ledite raean Ifruit fly controversy concerning the Cove ror's handif
mf! ttzt rroble-* zrmJ oth~t nown vaotby public issues, su.ch as ctil e2plor'eto"
off the Cal1iortia coast, ead nucItar power, It vas eatiily apparent tbit
tijs rre ~c~Gtsui1t in a urniqtaety infrrnativiv anti vol i I* public

f ir s Pi. rezv).v, it was detdod th-t Brown should
appear on this program. z uo -manner was the sz.1CLo€ s decislon tioti atod

a~~ 4alr o Ient to iuflb once C~vror Frw' ~stl addC

Subucribtd and sworn to befoze me
t.als ftlh day. of Jan ,LUt 19,2

>o-tnry Public In and fox trhe
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DOW9 LOLNES & ALBERT
1226 CONN4ECTICUT AVENUE

VA"mar",0 C. 20036

William Taylor, Esquire
Office of the General'Counsel
Federal Election Comission~
13251 Street, LW., 7th....
Washington, D.C. 20463



January 19, 1982

-0

Federal Election Commission
1325 K Street, N.W, n

wow Washington, D.C. 20463 ..

Attention: William Taylor, Office of General Counsel

C Re: Response of McClatchy Newspapers
- to MUR 1418

Dear Mr. Taylor:

This letter is in response to a complaint filed againsto McClatchy Newspapers (hereafter "McClatchy") by Theodore A.
Bruinsma, a candidate for the Republican nomination for the
U.S. Senate from the State of California. McClatchy is the
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California. In his oomplaint, Mr. Bruinsma
alleges that the appearance of California Governor Edmund G.
(Jerry) Brown, Jr. on radio programs produced by McClatchy

gconstituted illegal campaign contributions from McClatchy to
Brown. In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S.C. 1431 et seq.

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Senate in
1982.



California. Recent examples of such decisions are his apoint-
ments to the California Supreme Courte his handling of the
Mediterranean fruit fly crisis, and his public opposition~ to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown Justifiably establish
his position as: one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with

oits statutory obligation to serve this interest,1/ McClatchy
in fact agreed to present programs of this nature on three of

Tits radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

C.) BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

1 1. The Programs Presented by McClatchy Were "News
(V Stories" Exempted By The FECA.

0The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. §441b(a)(1976). However, Section
431(9)(B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
• 0 unless such facilities are owned or controlled by any
political-party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in
the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station," with the same exception for stations
owned or controlled by candidates, committees or parties.

1/ See p. 6-7, infra.



11 CFR J§LOO.7(b)(2)p 100.8(b)(2) (1981)..R/ These provisions#,
as interpreted by the FEC and the Courts, exempt from the Act,
programs such as those broadcast by the McClatchy stations./

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." Id.

The situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved

lo the appearance of one political figure only, in a format that
would increase the politican's exposure to the community.4/

2/ Congress' failure to expressly exempt news stories,
Cetc., from its definition of "contribution" is not

material. If a corporate broadcaster's programming
CI could be considered a contribution, but not an expen-

diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

3/ Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

4/ In fact, Congressman Duncan's film was produced with his
campaign funds.

/ ~



q.ommission ina uuncan rouna tnat zne station's exerci.se or
its responsibilit yto serve the public interest was con I :usive
of the program's legality. The same result should be reachied
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Dijest
Association, Inc. v. Federal Election Coiion, 5 F.Supp.
1210, 1214 (S.D.N.Y. 1981),p the court discussed the exeception
while narrowing the FEC's permissible investigation of pre'ss
entities:

ETlhe express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives ...
ET~his dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,

cthe Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
3801 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island. The court found that this distribution



could be exempt from FECA scrutiny, despite its obvious tendency
to influence Senator Ke.nnedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thus, the news story
exemption would apply even though the videotape was not intend d
directly to communicate information concerning a news event.
Reader's Digest Association, supra. at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[sJ broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.5/ The subject radio

oprograms fall squarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
by the news story exemption, also fall outside the FECA's defi-
nition of "contributions" and "expenditures." As used in the

VAct, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office--- 2-U.S.C. §431(8)(A)(i)(1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
o"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office."
2 U.S.C. §431(9)(A)(i)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,
even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

5/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.



Although Mr. Bruinsma's complaint contains th c orycncl sQ
statement that the alleged "gifts" of radio time to Brown were
made for "the major purpose" of influencing the election .
CoMeint, para. C., no relevant evidence is presented that
wudsupport this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory Opinion,
and on the views of two "Republican political strategists,"
Bruinsma asserts that Brown's appearance on these radio programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchy,
Mr. Bruinsma makes the bare assertion that the broadcaster
"must have known that the appearances had a direct relation
to the campaign." Complaint , para J.

In contrast to these unsupported allegations, McClatchy
o submits the affidavits of the station managers of each of the

McClatchy-owned stations named in Mr. Bruinsma's complaint.
Exhibits A. B, and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required

Cby the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.7/ The affidavits
further establish that there was no intent to influence Brown's
candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,
merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest .8/

6/ 47 U.S.C. §§307, 309(a) (1976).

7/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d 1, 10 (1974); see also,
e.I., West Coast Media, Inc., 79 FCC2d 610 -(980)6

8/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.

.d



(Answer to Ken Hechler) (hereafter "Hechier"). In the H:: e
opinion, the Commission applied this rule to the hostin Vf7
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,9/ the Hechler
program described above did not involve the appearance of

o"many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for
an Advisory Opinion involved two programs, one of which had
been hosted by numerous officials, the other of which was
apparently hosted by Hechler alone. Neither of these programs
was determined to be a campaign contribution. Furthermore,
the Commission's Opinion does not indicate that the appearance
of other officials on one program was in any way determinative
of their decision, nor does it indicate whether these other
officials included any of Mr. Hechler's competitors in the
Congressional election. Finally, even if the facts in the
present case were somehow distinguishable from those in Hechler.
the appearance of the California governor alone on McClatchys
programs would not reflect a purpose to influence Brown's
candidacy. Of all the possible candidates for the Senate from
California, only Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argument. The Commissioner's dissent did not criticize, but in
fact endorsed, the "purpose" test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
to the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the outcome of an

9/ Complaint, para. E.



election.lO/ The Staebler dissent, therefore, offers noat-;pr
for a fin~ling that ?4oClatchy has violated the FECA.

Furthermore, the Hechier opinion has been strongly
reaffimed, without dissent, in a-more recent Advisory opinion,
of the Commission. AO 1981-37 (Answer to Representative Rti*h*rd
A. Gephardt). Representative Gephardt proposed to host a public
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution results when the major
purpose of an activity is not to influence a Federal election*
Significantly, the Opinion added that "Ca3ithough it is possible
that [Gephardt'sJ involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of [Gephardtj or any other candidate to
Federal office." This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or pop-
ularity requires a finding that unlawful campaign contributions
were made.

Nr
Lastly, the FEC's application of the "purpose" standard

has been upheld by the Federal courts. In Epstein v. Federal
*4- Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981)v the

District Court upheld the FEC's refusal to find that a newspaper

10/ Commissioner Staebler's dissent states, "I agree with
the Commission's efforts to articulate some standard
by which candidates' activities may be judged as being
for the purpose, or not for the purpose, of influencing
their election. .-. . [However,) [to] suggest, as the

cCommission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec-
tion, is a dangerous departure."

The Commission, however, appears riot to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic] the activity [e.g., advocacy
and solicitation] described above" (emphasis added).

/ A;



advertisement placed by"Readers Digest" magazine was intend.ed
to sell magazines and not to influence an election.

In sum,. the FECA and the Commission's advisory opin-ions
conclusively establish that intent to influence a Federal eleQ-
tion is a required element of an unlawful campaign contribution.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision
to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

0
CONCLUS ION

The foregoing demonstrates that McClatchy Newspapers*
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1418.

C Respectfully submitted,

CI, MCCLATCHY NEWSPAPERS

B__

Rarr)n G. Bender, Jr, .

David D. Wild

Its Attorneys

/7
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* ~ ~ I# IC13ARD 1. OREPPAID. am statio~nae di

StAtion Rnt Sacramonto, California* in tis positton.o I havo
ultimate responsib131ty for the station's day-to-day

programmuing decisions,

In September 1902f I learned that Governor Scown would
be willing t~o host a call-in rodlo program on KYRK. During the
program the Governor would answer questions phoned in by the
station's listeners. gecaus* of the Mediterranean fruit fly
controverzy concerning the Governor's handling of that problem,

o and other newsworthy public issues, such as oil exploration off
the California coast and nuclear Power, It was readily apparent

-' that this format would result in a uniquely in~formative and
valuable public affairs program. As a result, it was decided

that Governor Brown should appear on this program. in no

c:: manner was the station's decision motivated by a desire or
VV ~ intent to influence Governor Bown's possible camaidacy for the
0 U. S. Senate,

Subscribed and sworn to before
me this 18th day of January, 1982.

4,e Iv-

for ths, Coutity of Sacratento4 , State C,
of California*
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~,Septvier I , 3 a 6 uned tha. OvaTTeT -x~n vo.ild 'I" vil$ng
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EXHIBIT C



Station W#I7 Fresno, California. in this pos tonol have,

altisate resporsibilit? fot the station's day-~to-da~y

progaming decisions.

;n Septentber 1991, 1 learned that Governor brown.

would be willing to host a call-in radio program on Mo,

During the program the Governor would answer questions

phoned in by the station's listeners. Because of the

Mediterranean fruit fly controversy concern=ing the Governor's

handling of that problem, and other newsworthy public issues,

such as oil exploration off the California coast and nuclear

power, it was readily apparent that this format would result

in a uniquely informative and valuable public affairs program.

0 As a result* it was decided that Governor Brown should appear

On this program. In no manner was the station's decision

motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

-- ames R, WIISen

Subscribed and sworn to before re the 18th day of January, 19F2.

Notary Pubic lor tn. ccun'hy 0- Fresno, State of California.

MANCIE. 1,LAPP
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Federal' Election Commission
1325 K Street, LW. N.
Washington, D.C. 20463

•S.

Attention: William Taylor, Office of General Counsel

Re: Response of McClatchy Newspapers
to MUR 1418

Dear Mr. Taylor:

This letter is in response to a complaint filed against
oD McClatchy Newspapers (hereafter "McClatchy") by Theodore A.

Bruinsma, a candidate for the Republican nomination for the
U.S. Senate from the State of California. McClatchy is the

C licensee of Radio Stations KFBK, Sacramento* KBEE, Modesto, and
KMJ, Fresno, all California. In-his complaint, Mr. Bruinsma
alleges that the appearance of California Governor Edmund G.
(Jerry) Brown, Jr. on radio programs produced by McClatchy

co constituted illegal campaign contributions from McClatchy to
Brown. In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S.C. 1431 et s

INTRODUCT ION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Senate in
1982.

/ ~,
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Mediterranean fruit fly crisis, and his public opposition to
the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.IN Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with

c its statutory obligation to serve this interest,l/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than
seven months before the Democratic primary.

o BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

0 1. The Programs Presented by McClatchy Were "News
0-1 Stories" Exempted By The FECA.

cc The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. §441b(a)(1976). However, Section
431(9)(B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
• a . unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in
the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station," with the same exception for stations
owned or controlled by candidates, conunittees or parties.

I/ See p. 6-7, infra.



11 CPR §§1OO.7(b)C2)o 100.8(b)(2) (1981)../ These provisLoI s,
as interpreted by the FEC and the Courts# exempt from the Aot
programs such as those broadcast by the MoClatchy stations4/

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. Ink
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan") ,
the Commission held that a film produced by a Congressman,showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." Id.

The situation found to be lawful in the Duncan opinionis similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved
the appearance of one political figure only, in a format that
would increase the politican's exposure to the community.4/

2/ Congress' failure to expressly exempt news stories,
Cetc., from its definition of "contribution" is not

material. If a corporate broidcaster's programming
could be considered a contribution, but not an expen-
diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

3/ Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

4/ In fact, Congressman Duncan's film was produced with his
campaign funds.



Droaacasting tiiese programs. Faced With these facts, the
Commission in Duncan found that the station's exercise of
its responsibility to serve the public interest was concluAsi~ve
of the program's legality. The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reade'siest
Association, Inc. v. Federal Election fisionii50 F.Supp.
1210, 1214 (S.D.N.Y. 1981), the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

ET~he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives ....
ET~his dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishinq, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island. The court found that this distribution



exemption would apply even though the-videotape was not intended
directly to communicate information concerning a news event*
Reader's Digest Association, supra. at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s] broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs.
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have
Governor Brown appear on its radio programs.5/ The subject radio

o programs fall squarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
0 by the news story exemption, also fall outside the FECA's defi-

nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made
by any person for the purpose of influencing any election for
Federal office-7 2U.S.C. J431(8)(A)(i)(1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the pur2ose of influencing any election for Federal office.'
2 U.S.C. §431(9)(A)(i)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,
even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

5/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.

/ d- 



story exemption, would not contravene the Act if mcClatchy
lacked an initent to influence the upcoming Senatorial election.

Although Mr. Bruinsma's complaint contains the conclueoy
statement that the. alleged "gifts" of radio time to .rowni ,w,.
made for "the major purpose" of influencing the election
CoMelaint, para. C., no relevant evidence is presented ..at
would support this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory Opinion,
and on the views of two "Republican political strategistl"
Bruinsma asserts that Brown's appearance on these radio programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchy,
Mr. Bruinsma makes the bare assertion that the broadcaster
"must have known that the appearances had a direct relation
to the campaign." Complaint, para J.

In contrast to these unsupported allegations, McClatchy
C submits the affidavits of the station managers of each of the

McClatchy-owned stations named in Mr. Bruinsma's complaint.
Exhibits A, B, and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.7/ The affidavits
further establish that there was no intent to influence Brown's

C candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,
merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest .8/

6/ 47 U.S.C. §§307, 309(a) (1976).

7/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d 1, 10 (1974); see also*
e.g., West Coast Media, Inc., 79 FCC2d 610 (180-6)-.

8/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.



lAnswer to Ken Hechler) (hereafter "Hechler"). In the Hechle
opinion, the Commission applied this rule to the hostinf a
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,9/ the Hechler
program described above did not involve the appearance of
1 "many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for
an Advisory Opinion involved two programs, one of which had
been hosted by numerous officials, the other of which was
apparently hosted by Hechler alone. Neither of these programs
was determined to be a campaign contribution. Furthermore,
the Commission's Opinion does not indicate that the appearance

o of other officials on one program was in any way determinative
of their decision, nor does it indicate whether these other
officials included any of Mr. Hechler's competitors in the
Congressional election. Finally, even if the facts in the
present case were somehow distinguishable from those in Hechler,
the appearance of the California governor alone on McClatchy'-sprograms would not reflect a purpose to influence Brown's
candidacy. Of all the possible candidates for the Senate from
California, only Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argument. The Commissioner's dissent did not criticize, but in
fact endorsed, the "purpose" test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
to the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the outcome of an

9/ Complaint, para. E.

~- I
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Furthermore# the Hechler opinion has been strongly
reaffimed, without dissent, n a more recent Advisory Opinionl
of the Commission. AO 1981-37 (Answer to Representative RichardA. Gephardt). Representative Gephardt proposed to host a public
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution results when the major
purpose of an activity is not to influence a Federal election,
Significantly, the Opinion added that "[a]lthough it is possible
that LGephardt's) involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of [GephardtJ or any other candidate to
Federal office." This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or pop-

o ularity requires a finding that unlawful campaign contributions
were made.

Lastly, the FEC's application of the "purpose" standard
has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the
District Court upheld the FEC's refusal to find that a newspaper

10/ Commissioner Staebler's dissent states, "I agree with
the Commission's efforts to articulate some standard
by which candidates' activities may be judged as being
for the purpose, or not for the purpose, of influencing
their election. . . . [However,] [to] suggest, as the

oCommission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec-
tion, is a dangerous departure."

The Commission, however, appears not to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic] the activity [e.g., advocacy
and solicitation] described above" (emphasis added).
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On the facts in Epten the FEC and the court found that Ank
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision
to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers,
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to

0the Commission, and the Commission is requested to close its
file with respect to MUR-1418.

1Respectfully submitted,

MCCLATCHY NEWSPAPERS

IV a~ G.Bender, Jr../

B y _ _ _ W
David D. Wild

Its Attorneys
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Oltimat* responsiblIty for the stationts dayoto-.day

Programming decisions,

In September 1981 1 learned that Governor Brown would
be willing to host a call-in radio program on tflK. During the
program the Governor would answer questions phoned in by the
station's listeners. Because of the Mediterranean fruit fly

controversy concerning the Governor's handling of that problem,

and other newswocthy public issues, such as oil exploration off
the California coast and nuclear power, it was readily apparent

"t that this format would result in a uniquely informative and

valuable public affairs program. As a result, it was decided

that Goveznor Brown should appear on this program. In no

manner was the station's decision motivated by a desire or
CI! intent to influence Governor Brown's possible candidacy for the

U. S. Senate.

Rithilrd 6 Pa

Subscribed and sworn to before
me this 18th day of January, 19%2

~Nortary Ptli~c
for th. Co unty of Sacramnento, State :.. ...
of Caiifornia,
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Inh~ this,. pcviiDn Ieul baeutla r q ely unsi'.61,06 for vthae statln'
in, Septamer 1.31 1 learned Vlt Ocvamrno Bron. voud bea vill±ng

to' host a c-a11-In Radiio P-rgr onl KBRE Thrlnp, prors the GovelQr
ould aiswer que stions p&-med in bly ;, * t s taers. Betause of

mrtht prohbae-. ::,j Othwr nvuc'. vz-2 Public 4isua~s, *UC1h g$ Cti e~tpOr$i4Oij
O~f t he :zifo'ni C062t. an~ nuclear pcwer. it Vas Teadily appa at that
th~is fc:rmat Wcl result in a unil~q~y i nnrativu .and valuable Pulblic
Aflais rigr-m As -a si.,it was da-dd tlwtt vn Br'ow should

Sre:on tI rsa. i n mannras% the Ji-CL-61 decilaa motivatod
'A0 , 4-tert to j01tioncI CvrTno- 2 r',u4' prgible candidacy

Subscribtd and s-,_r .- bfo_ me

_ LAUHN 4. SRATAS
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ultiinste responsibility for the stationss day-to-day

progammin, decisions.

in September 1981, i learned that Governor Brown

would be willing to host a call-in radio program on KMi,

During the prograim the Governor would answer questions

phoned in by the station's listeners. Because of the

Mediterranean fruit fly controversy concerning the Governo's

handling of that problen, and other newsworthy public issues,

such as oil exploration off the California coast and nuclear

power, it was readily apparent that this format would result

in a uniquely informative and valuable public affairs program.

oD As a result, it was decided that Governor brown should appear

on this program. In no manner was the station's decision
C motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

- a" s R. Wilsion

Subscribed and sworn to before me the 18th day of January# 19812.

Notary ?'Abii.c t:h =curty of 'reso, State of Ca'4 0Forn i a.

V ~FRANCES1. =LAD|' AR PL_ e"oN", _
I IIMNIIPAii iil" M



January 19, 1982

-o

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

0 Attention: William Taylor. Office of General Counsel

O Re: Response of McClatchy Newspapers
to MUR 1418

Dear Mr. Taylor:

This letter is in response to a complaint filed against
0 McClatchy Newspapers (hereafter "McClatchy") by Theodore A.

Bruinsma, a candidate for the Republican nomination for the
U.S. Senate from the State of California. McClatchy is the
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ, Fresno, all California. In his oomplaint, Mr. Bruinsma
alleges that the appearance of California Governor Edmund G.
(Jerry) Brown, Jr. on radio programs produced by McClatchy
constituted illegal campaign contributions from McClatchy to
Brown. In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S.C. §431 et s

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Senate in
1982.
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the Interior Department's plans for oil exploration off t he
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens,
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.
Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. In keeping with
its statutory obligation to serve this interest,_/ McClatchy
in fact agreed to present programs of this nature on three of
its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than

-- seven months before the Democratic primary.

o3 BROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

O •1. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

The Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. 1441b(a)(1976). However, Section
431(9)(B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station*

-. . unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in
the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station," with the same exception for stations
owned or controlled by candidates, committees or parties.

1/ See p. 6-7, infra.



11 CFR 11100.7(b)C2), 100.8(b)(2) (1981)..Z/ These provtsiono,*
as interpreted by the FEC and the Courts, exempt from the Act"
programs such as those broadcast by the McClatchy stationseiV

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Rbert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." Id.

oThe situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations

V involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved
the appearance of one political figure only, in a format that
would increase the politican's exposure to the community.4/

2/ Congress' failure to expressly exempt news stories,
0 etc., from its definition of "contribution" is not

material. If a corporate broadcaster's programming
could be considered a contribution, but not an expen-
diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

3/ Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

4/ In fact, Congressman Duncan's film was produced with his
campaign funds.



commiss.on in ouncan rouna tnat tne stations exercise or., r

its responsibilityto serve the public interest was conclusive
of the program's legality The same result should be reached
with regard to McClatchy's radio programming decisions.

The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Digest
Association, Inc. v. Federal Election Comision, 509 F.Supp.
1210, 1214 (S.D.N.Y. 1981), the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

ET~he express statutory exemption in favor of
dissemination of information or opinion by the

0press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . . ..

ET~his dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan Political League, 655 F.2d
380, 396 (D.C. Cir. 1981) (citinI Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island. The court found that this distribution



could be exempt from FECA scrutiny, despite its obo tendevioncte4i4y
to influence Senator Kennedy'sa 1980 presidential bid, even if
its sole purpose was to publicize a magazine article published
by "Reader's Digest" on a similar subject. Thus, the news sto.y
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.
Reader's Digest Association, supra. at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s] broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information
concerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have

0 Governor Brown appear on its radio programs.5/ The subject radio
o programs fall squarely within the Act's news-story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
For the Purpose of Influencing a Federal Election.

McClatchy's radio programs, in addition to being covered
o by the news story exemption, also fall outside the FECA's defi-

nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made

Cby any person for the purpose of influencing any election for
Federal office. 2 U.S.C. §431(8)(A)(i)(1976) (emphasis added).
Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office."
2U.S.C. §431(9)(A)(i)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,
even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

5/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.



Although Mr. Bruinsma's complaint contains the conlcusoy
statement that the alleged "gifts" of radio time to Brown were
made for "the major purpose" of influencing the election,
Complaint, para. C., no relevant evidence is presented that
would support this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory opinion,
and on the views of two "Republican political strategists,"
Bruinsma asserts that Brown's appearance on these radio programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchy,
Mr. Bruinsma makes the bare assertion that the broadcaster
"must have known that the appearances had a direct relation
to the campaign." Complaint, para J.

In contrast to these unsupported allegations, McClatchy
o submits the affidavits of the station managers of each of the

McClatchy-owned stations named in Mr. Bruinsma's complaint.
Exhibits A, B, and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance onlw the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.7/ The affidavits
further establish that there was no intent to influence Brown's

C candidacy in any way. Since the statutorily-mandated purpose
of serving the public interest was undeniably furthered by the
Governor's appearances, it would be impermissible to infer,
merely from allegations of possible benefit to Brown's campaign,
that McClatchy also proposed to serve another, illegitimate
interest .8/

6/ 47 U.S.C. §§307, 309(a) (1976).

7/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d 1, 10 (1974); see also,
e.g., West Coast Media, Inc., 79 FCC2d 610 (1980).

8/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.

/iF



(Answer to Ken Hechler) (hereafter "Hechier"). In the H.
opinion, the Commission applied this rule to the hostinW"Vi7
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or
gexpenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,9/ the Hechler
program described above did not involve the appearance of
1"many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for
an Advisory Opinion involved two programs, one of which had
been hosted by numerous officials, the other of which was
apparently hosted by Hechler alone. Neither of these programs

_ was determined to be a campaign contribution. Furthermore,
the Commission's Opinion does not indicate that the appearance
of other officials on one program was in any way determinative
of their decision, nor does it indicate whether these other
officials included any of Mr. Hechler's competitors in the
Congressional election. Finally, even if the facts in the

: present case were somehow distinguishable from those in Hechler,
the appearance of the California governor alone on McClatchy's
programs would not reflect a purpose to influence Brown's
candidacy. Of all the possible candidates for the Senate from
California, only Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argument. The Commissioner's dissent did not criticize, but in
fact endorsed, the "purpose" test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
to the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the outcome of an

9/ Complaint, para. E.



Furthermuore# the flechler opinion has been strongly
reaffimed, without dissentin a more recent Advisory Opinion,
of the Commission. A0 1981-37 (Answer to Representative Richard
A. Gephardt). Representative Gephardt proposed to host a public
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution results when the major
purpose of an activity is not to influence a Federal election,
Significantly, the Opinion added that "[a)ithough it is possible
that [Gephardt'sJ involvement in the public affairs program may
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of [GephardtJ or any other candidate to
Federal office." This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or pop-

oD ularity requires a finding that unlawful campaign contributions
were made.

Lastly, the FEC's application of the "purpose" standard
has been upheld by the Federal courts. In Epstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981)t the
District Court upheld the FEC's refusal to find that a newspaper

10/ Commissioner Staebler's dissent states, "I agree with

the Commission's efforts to articulate some 
standard

by which candidates' activities may be judged as being
C1 for the purpose, or not for the purpose, of influencing

their election. . . . [However,) [to] suggest, as the
Commission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec-
tion, is a dangerous departure."

The Commission, however, appears not to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic] the activity [e.g., advocacy
and solicitation] described above" (emphasis added).



On the facts in Epstein. the FEC and the court found that an
advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contribution.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision

C" to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers.
through its broadcasting activities, has not violated the
Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to

0 the Commission, and the Commission is requested to close its
file with respect to MUR-1418.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

Byy _ _
David D. Wild

Its Attorneys
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Is ICRARD P. SN3PPAR1D, an Station Manager of 441io

Station 1KVSI1 Sacramento, California, in this positiono I hv
iltimate tesponsiblIty for the station's 4ey*-to-day

prograuig decisions,

Vn September 19814 1 learned that Govern~or grown would
be willing to host a call-in radio prograa on KVUI. Durin the

program the Governor would answer questions phoned In by the
station's listeners. Because of the Mediterrarnean fruit fly

controversy concerning the Governor's handling of that problem,

0and other newsworthy public issues, such as oil exploration off

the California coast and nuclear power, it was readily apparent

that this format would result in a uniquely informative and

valuable public affairs program. As a result, it was decided

that Governor Brown should appear on this program. in no

manner was the station's decision motivated by a desire or

CN! intent to influence Governor Brown$s possible candidacy for the

V. S. Senate.

?< C)
Ri-chard 9.ar

Subscribed and sworn to before
me this 18th day of January, 1982

_______ ._.__ ._____ .__________- _________ a ... ' , ": ". ...

for the Cout'ty of Sacramento, Stae
of California.
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Stationt 1KW, Fresno, California. In this positionpz* ,Z v*

ultimate responsibility for the station's dayomtoo-day

programming decision.

In September 1981, I learned that Governor Brown

would be willing to host a call-in radio program n DW

During the program the Governor would answer questions

phoned in by the station's listenexs. Because of the

Mediterranean fruit fly controversy concerning the Governor's

handling of that problem, and other newsworthy public issues.
0

such as oil exploration off the California coast and nuclear

.- power, it was readily apparent that this fonzat would result

in a uniquely informative and valuable public affairs program.

0 As a result, it was decided that Governor Brown should appear

on this program. In no manner was the station's decision
C motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

James R. WI1lson

Subscribed and sworn to before ne the 18th day of January, 1982.

Notary Pbiic fo tht crny of -Fresno, State of California,

0!4: 7;;



January 19, 1982

Federal Election Commission
1325 K Street, N.W.
Washington. D.C. 20463

Attention: William Taylor, Office of General Counsel

0 Re: Response of McClatchy Newspapers
to MUR 1418

Dear Mr. Taylor:

This letter is in response to a complaint filed against
C McClatchy Newspapers (hereafter "McClatchy") by Theodore A.

Bruinsma, a candidate for the Republican nomination for the
U.S. Senate from the State of California. McClatchy is the
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and

C KMJ, Fresno, all California. In-his complaint, Mr. Bruinsma
alleges that the appearance of California Governor Edmund G.
(Jerry) Brown, Jr. on radio programs produced by McClatchy

aconstituted illegal campaign contributions from McClatchy to
Brown. In response, McClatchy hereby submits that Brown's
appearances were not contributions within the meaning of the
Federal Election Campaign Act, 2 U.S.C. 1431 et n

INTRODUCTION

Jerry Brown, a Democrat, is the current Governor of
California, a position he has held since his election in 1974.
As Governor, Brown heads the executive branch of the nation's
most populous, and often most politically controversial, state.
It is reported that Brown intends to run for the U.S. Senate in
1982.



5 he~ n ua epuartment & s& "&n & Ai 8&= VALI %.%# ,

the Interior Department's plans for oil exploration off the
California coast and the Nuclear Regulatory Commission's
sanctioning of the Diablo Canyon nuclear power plant.

These and other actions by Brown justifiably establish
his position as one of California's most newsworthy citizens#
and the people of California undoubtedly have substantial
interest in the opinions and activities of their governor.

N Thus, a radio program through which Californians are permitted
to question Brown concerning his actions, while many more listen
in, would clearly serve the public interest. .in keeping with
its statutory obligation to serve this interest,l_/ McClatchy
in fact agreed to present programs of this nature on three of

Tr its radio stations. Each of the programs was broadcast more
than one year before the next general election and more than

-- seven months before the Democratic primary.

oBROWN'S APPEARANCES WERE NOT CONTRIBUTIONS
OR EXPENDITURES AS DEFINED BY THE FECA

C 1. The Programs Presented by McClatchy Were "News
Stories" Exempted By The FECA.

tThe Federal Election Campaign Act (hereafter "FECA" or
"the Act") prohibits political "contributions" and "expenditures"
by corporations. 2 U.S.C. §441b(a)(1976). However, Section
431(9)(B)(i) of the Act provides that the term "expenditure"
does not include "any news story, commentary, or editorial
distributed through the facilities of any broadcasting station,
0 a . unless such facilities are owned or controlled by any
political party, political committee, or candidate." Similarly,
the definitions of both "contribution" and "expenditure" in
the FEC's Regulations exclude "any cost incurred in covering
or carrying any news story, commentary, or editorial by any
broadcasting station," with the same exception for stations
owned or controlled by candidates, cormnittees or parties.

1/ See p. 6-7, infra.



11 CFR 1§1OO.7(b)(2)e 100.8(b)(2) (1981).2Z/ These provisi*A4,-
as interpreted by the FEC and the Courts, exempt from the Act*
programs such as those broadcast by the McClatchy stationsi /

The Commission interpreted the above statutory and
regulatory provisions in an Advisory Opinion in 1978. In
AO 1978-76 (Answer to Carole Shotwell, Legal Counsel to
Representative Robert B. Duncan) (hereafter "Duncan"),
the Commission held that a film produced by a Congressman,
showing the facilities that were available to the Congressman's
constituents, could be broadcast by a television station without
constituting a campaign contribution. Referring to the news
story exception, the FEC stated that, "this exception is
available where in the exercise of its responsibility to serve
the public interest, convenience and necessity, the station
carries a film . . . as a public service announcement." Id.

oThe situation found to be lawful in the Duncan opinion
is similar to that presented in this case. Both situations
involved incumbent political figures and concerned matters
of interest to the general public. Both situations involved
the appearance of one political figure only, in a format that
would increase the politican's exposure to the community.4/

2/ Congress' failure to expressly exempt news stories,
cetc., from its definition of "contribution" is not

material. If a corporate brogdcaster's programming
CY, could be considered a contribution, but not an expen-

diture, the exemption for expenditures would be
meaningless since §441b prohibits both contributions and
expenditures equally. Furthermore, the Supreme Court,
in its review of FECA, determined that the Act "exempts
most elements of the institutional press, limiting
only expenditures by institutional press facilities that
are owned or controlled by candidates and political
parties." Buckley v. Valeo, 424 U.S. 1, 50 n.56 (1976)
(emphasis added).

3/ Neither McClatchy Newspapers nor any of its broadcast
facilities are owned or controlled by any political
party, political committee, or candidate.

4/ In fact, Congressman Duncan's film was produced with his
campaign funds.



The Federal courts have also given the "news story"
exception a broad interpretation. In Reader's Digest
Association., Inc. v. Federal Election Commission, 5 F.Spp.
1210t 1214 S.D.N.Y. 1981), the court discussed the exeception
while narrowing the FEC's permissible investigation of press
entities:

ET~he express statutory exemption in favor of
dissemination of information or opinion by the
press seems intended to bar the FEC from even
investigating incidents that are exempted
exercises of the press' prerogatives . . ..

ET~his dispute involves First Amendment con-
siderations based on a recognition that
freedom of the press is substantially eroded
by investigation of the press, even if legal
action is not taken following the investiga-
tion. Those concerns are particularly acute
where a governmental entity is investigating
the press in connection with the dissemination
of political matter.

C
Thus, where the FEC determines that a press entity is acting as
a press entity and is not owned or controlled by a candidate,
the Commission may not investigate the subject matter of any
complaint against the entity. Federal Election Commission v.
Phillips Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981)
(citing Reader's Digest Association); see also Federal Election
Commission v. Machinists Non-Partisan PoliticalLeague, 655 F.2d
380, 396 (D.C. Cir. 1981) (citing Reader's Digest Association
with approval). In determining whether a press entity is acting
as such, and is thus protected from FEC investigation of its
activities, the Commission is required to view broadly those
functions that relate to the dissemination of information. For
example, the activity at issue in Reader's Digest Association
was the distribution to television stations of a videotape
concerning Senator Edward Kennedy's autombile accident on
Chappaquiddick Island. The court found that this distribution



could be exemupt from FECA scrutiny, despite its obvious tendency
to influence Senator Kesnnedy's 1980 presidential bid, even if
its sole purpose was to publicize a magazine article publised
by "Reader's Digest" on a similar subject. Thus the news story
exemption would apply even though the videotape was not intended
directly to communicate information concerning a news event.
Reader 's Digest Association, supra, at 1215.

Applying these rules to the present case, there is no
doubt that McClatchy's radio stations were engaged in activity
"that fall[s] broadly within the press entity's legitimate press
function." Reader's Digest Association, supra, at 1214. Through
the appearance of Governor Brown on its station's programs,
McClatchy broadcast to its listeners commentary and information

Cconcerning important news events. As a result, the FEC is pro-
hibited from inquiring further into McClatchy's decision to have

eGovernor Brown appear on its radio programs.5/ The subject radio
programs fall squarely within the Act's news story exemption.

2. McClatchy Did Not Permit Brown's Radio Appearances
" For the Purpose of Influencing a Federal Election.

"McClatchy's radio programs, in addition to being covered
1 by the news story exemption, also fall outside the FECA's defi-

nition of "contributions" and "expenditures." As used in the
Act, the term "contribution" means "any gift, subscription,
loan, advance, or deposit of money or anything of value made

C by any person for the purpose of influencing any election for
cv Federal office.-  2 U.S.C. A431(8)(A)(i)(1976) (emphasis added).

Similarly, the term "expenditure," as used in the Act, means
"any purchase, payment, distribution, loan, advance, deposit,
or gift of money or anything of value, made by any person for
the purpose of influencing any election for Federal office."-
2U.S.C. §431(9)(A)(i)(1976) (emphasis added). Thus, McClatchy's
decision to permit Brown's appearance on its radio programs,
even assuming that such radio time constituted the "gift" of
something "of value" to Brown, and without regard to the news

5/ In the interest of promptly and conclusively terminating
this matter, McClatchy has voluntarily submitted affidavits
concerning the decision to broadcast these radio programs.
See p. 6, infra. By submitting these affidavits, McClatchy
does not thereby waive its constitutional and statutory rights
with respect to any further FEC investigation of this matter.



Although Mr. Bruinsma's complaint contains the cnl o 1y

statement that the alleged "gifts" of radio time to Brown were.
made for "the major purpose" of influencing the election,
Cor laint* para. C., no relevant evidence is presented that
would support this assertion. Based only on the views of a
former FEC Commissioner in his dissent to an Advisory Opinions

and on the views of two "Republican political strategists,"
Bruinsma asserts that Brown's appearance on these radio programs
would be beneficial to the Governor's campaign. Apparently
hoping to infer an unlawful purpose on the part of McClatchyr
Mr. Bruinsma makes the bare assertion that the broadcaster
"must have known that the appearances had a direct relation

ma to the campaign." Complaint, para J.

sbtIn contrast to these unsupported allegations, McClatchy
submits the affidavits of the station managers of each of the
McClatchy-owned stations named in Mr. Bruinsma's complaint.
Exhibits A, B. and C, attached hereto. These affidavits
establish that the decision to permit Brown's appearance on
the stations was motivated solely by a desire to present the
public with useful and informative public affairs programming.
This purpose reflects the fact that radio stations are required
by the Communications Act of 1934 to serve the public interest,6/
and that a station's public affairs programming is crucial in
determining how well this obligation is met.7/ The affidavits
further establish that there was no intent to influence Brown's

Ccandidacy in any way. Since the statutorily-mandated purpose
CY of serving the public interest was undeniably furthered by the

Governor's appearances, it would be impermissible to infer,
C0 merely from allegations of possible benefit to Brown's campaign,

that McClatchy also proposed to serve another, illegitimate
interest .8/

6/ 47 U.S.C. §§307, 309(a) (1976).

7/ See The Handling of Public Issues Under the Fairness
Doctrine and the Public Interest Standards of the
Communications Act, 48 FCC2d 1, 10 (1974); see also,
e.., West Coast Media, Inc., 79 FCC2d 610 (198O).

8/ The Act's definitions of "contribution" and "expenditure"
refer only to the state of mind of the "donor." That
Governor Brown may have accepted, or even solicited, the
opportunity to appear on McClatchy's stations for the
purpose of influencing the election is immaterial.



was not to influence their nomination or election." AO 19771-42
(Answer to Ken Hechier) (hereafter "Hechier"). In the Heho
opinion, the Commission applied this rule to the hosting •o~
public affairs call-in program by Congressional candidate (and
former Congressman) Ken Hechler. The program was broadcast one
hour per day, five days per week, and Hechler was paid for his
appearances. On these facts, the Commission found that the radio
station producing the program had not made a "contribution" or
"expenditure" on Hechler's behalf since the programs were presu-
mably not conducted for the purpose of influencing the election.

Bruinsma's attempt to distinguish this Advisory Opinion
is unavailing. Contrary to his assertion,9/ the Hechler
program described above did not involve the appearance of

sum "many representatives of Federal, State and local governments."
Bruinsma apparently fails to notice that Hechler's request for

T an Advisory Opinion involved two programs, one of which had
been hosted by numerous officials, the other of which was
apparently hosted by Hechler alone. Neither of these programs
was determined to be a campaign contribution. Furthermore,
the Commission's Opinion does not indicate that the appearance
of other officials on one program was in any way determinative
of their decision, nor does it indicate whether these other

Tofficials included any of Mr. Hechler's competitors in the
Congressional election. Finally, even if the facts in the
present case were somehow distinguishable from those in Hechler,
the appearance of the California governor alone on McClatchy's
programs would not reflect a purpose to influence Brown's

C candidacy. Of all the possible candidates for the Senate from
California, only Brown is the state's Governor. Obviously, the
appearance of Governor Brown, in contrast to the appearance of
most other candidates, would be highly newsworthy without regard
to the upcoming Senatorial election.

The reference to Commissioner Staebler's dissent in the
Hechler opinion likewise offers no support to the complainant's
argument. The Commissioner's dissent did not criticize, but in
fact endorsed, the "purpose" test for determining whether a radio
appearance is a campaign contribution. Staebler's only objection
to the majority opinion was based on his belief that the
Commission had overly simplified the criteria for determining
whether there existed a purpose to influence the outcome of an

9/ Complaint, para. E.



Furthermore* the flechler opinion has been strongly
reaffimed, without dissent, in a more recent Advisory opinon
of the Commission. AO 1981-37 (Answer to Representative ichard
A. Gephardt). Representative Gephardt proposed to host a publio
affairs program that would be broadcast at a corporation's
expense. The Commission, citing Hechler, declared that no
prohibited corporate contribution resulrts when the major
purpose of an activity is not to influence a Federal election.
Significantly, the Opinion added that "[a]lthough it is possible
that [Gephardt'sJ involvement in the public affairs program ray*
indirectly benefit future campaigns, the Commission concludes
the major purpose of the activity contemplated would not be the
nomination or election of EGephardtJ or any other candidate to

.t"I Federal office." This holding forcefully defeats the contention
that a possible enhancement of Brown's name recognition or pop-
ularity requires a finding that unlawful campaign contributions
were made.

Lastly, the FEC's application of the "purpose" standard
has been upheld by the Federal courts. In pstein v. Federal
Election Commission, No. 81-0336 (D.D.C. Sept. 23, 1981), the
District Court upheld the FEC's refusal to find that a newspaper

10/ Commissioner Staebler's dissent states, "I agree with
the Commission's efforts to articulate some standard
by which candidates' activities may be judged as being

CV for the purpose, or not for the purpose, of influencing
their election. . . . [However,] [to] suggest, as the

cCommission's opinion does, that the mere absence of any
express advocacy or avoidance of solicitation of contri-
butions should be determinative of whether a candidate's
participation in a radio or TV program, which would pro-
mote his or her name recognition during a campaign, is
for the purpose of influencing that candidate's elec-
tion, is a dangerous departure."

The Commission, however, appears riot to have gone as
far as Staebler suggests. The majority stated that its
conclusion "is based on an assumption that the programs
were not conducted for the purpose of influencing your
nomination and that your appearances on the programs
did not involved [sic] the activity [e.g., advocacy
and solicitation] described above" (emphasis added).



advertisement placed by "Reader's Digest" magazine was intended
to sell magazines and not to influence an election.

In sum, the FECA and the Commission's advisory opinions
conclusively establish that intent to influence a Federal elec-
tion is a required element of an unlawful campaign contributiQn.
Mr. Bruinsma's complaint offers no evidence that McClatchy had
such an intent, and the attached affidavits of the station man-
agers establish that no such intent existed. Thus, the decision
to permit radio appearances by Governor Brown does not constitute
a prohibited campaign contribution.

CONCLUSION

The foregoing demonstrates that McClatchy Newspapers.
through its broadcasting activities, has not violated the

_ Federal Election Campaign Act. Accordingly, the Office of
General Counsel is requested to recommend this conclusion to
the Commission, and the Commission is requested to close its
file with respect to MUR-1418.

Respectfully submitted,

MCCLATCHY NEWSPAPERS

Bnd G.Bender,3 Jr.'

By___
David D. Wild

Its Attorneys
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Is ICRAW F. SBZPARD, a Station Manager of Raio4.
StatiOn X1S~p Sacramento, Cliforntia, In thtis position* I haves
ultimate responiblIlty for the stationts day-to-day

Zn 5eptenber 198l, I learned that Governor Brow Would
be willing .o host a call-in radio program on KFUB, During the

program the Governor would answer questions phoned in by the
Station's litsteners. Secause of the Mediterranean fruit fly

controversy concerning the Governor's handling of that problem,

and other newswocthy public issues, such as oil exploration off
the California coast and nuclear power, it 'Ws readily apparent

i that this format would result In a uniquely informative and

valuable public affairs program. As a result, it was decided
that Goveznor Brown should appear on this program. Zn no

manner was the station's decision motivated by a desire or
C
%,. intent to influence Governor Brown's possible candidacy for the

co U. S. Senate.

Subscribed and sworn to before
me this 18th day of January, 1982.

AY

SNctary Iubl i
fo, ths Coutty of Sacramento, VtAe -
of California.
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ultim3ate respo*psibility for the station's$ daYmtOs4aY

progpavaiun decisions.

In September 1981o I learned that Governor brown

would be willing to host a call-in radio program on W

During the program the Governor would answer questicos

phoned in by the station's listeners. Because of the

Mediterranean fruit fly controversy concerning the Governor's

handling of that problem, and other newsworthy public issues,

such as oil exploration off the California coast and nuclear

Spower, it was readily apparent that this format would result

in a uniquely informative and valuable public affairs program.

0 As a result, it was decided that Governor Brown should appear

on this program. In no manner was the station's decision

motivated by a desire or intent to influence Governor Brown's

possible candidacy for the U.S. Senate.

J-ames R7Z. io-on-

Subscribed and sworn ~o before me the 18th day of January, 1982.

Notary Publ c tor treso, State of CaLifornia.



January 18, 1982

Charles Steele, General Counsel,
Federal Election Commuission c

Washington, D.C. 20463

mono Dear Mr. Steele:

On December 14, 1981 we filed a complaint
alleging violations of the Federal Elections Act by
Edmund G. Brown, Jr., et al., on behalf of my client,,
Theodore A. (Ted) Bruinsma.

- We requested that the Commission proceed with
an enforcement action to prevent further violations.
Recent news stories in the local press have indicated

o that the offending stations have withdrawn invitations
for future appearances.

We recognize that we do not have the right to
C interfere with any actions on the part of the Commission.

However, the purpose of my client has been served since
violations have been stopped. He is willing, in the
interests of governmental economy, to withdraw his Complaint.

Should this require some formal action on his
part, he will be pleased to comply with your instructions.

Very truly yours,

C o AdeoTHERp SINGER & 
ANDERSON

BURTON R. COHN

BRC: j c



AYIOftNEYR AT LAW
fr!IVTH ULOOR

033 WILSHIM9 SOULEVARp

LOS ANGELES, CALIFORNIA *00,17

Charles Steele, General Counsel
Federal Election Commission
Washington, D.C. 20463C



ATTORNIYS AT LAW

FIFTM FLOOR

*33 WILSHI,. BOULEVARO

LOS ANGELES, CALIFORNIA 0017

Charles Steele, General Counsel
Federal Election Comwission
Washington, D.C. 20463



LOS ANGELES. CALIFORNIA 90067?

TELEPHONE (213) 556-5569

January 14, 1982

'Bil Taylor, Esq.
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Theodore A. Bruinsma Allegations
Against Edmund G. Brown, Jr.,
Case No. MUR 1418; Wertz for Senate
Allegations Against Edmund G.
Brown, Jr., Case No. MUR 1419

-Dear Mr. Taylor:

This will confirm our conversation of today
40wherein I advised you that I have been designated as counsel

for Edmund G. Brown, Jr. for the above-referenced matters.
--Since our offices only received the complaints in said

matters this morning, you have granted us an extension of
Stime through and including Tuesday, January 26, 1982 in
7 which to respond to the allegations contained therein. You
have also agreed to favorably consider a request for addi-

vtional time in which to respond should that become neces-
sary.

Please direct all notification and other commu-
Snications concerning the above-referenced matters to my
attention at the above address. A formal designation of
counsel will follow.

Ver t 1 rs,

Bown for Senate

ploratory Committee

JBE:veg

cc: Honorable Edmund G. Brown, Jr. 8 : cAI
Michael Kantor, Chairman,

Brown Exploratory Committee
Burt Pines, Treasurer,

Brown Exploratory Committee
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Bill Taylor, Esq.
Federal Election Commission
1325 K Street, N.W.pWashington, D.C. 20463

e71



January

Sq"-AOTY

Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20.463

Re: MUR 1418

Dear Mr. Steele;

I am writing on behalf of Gannett Company, Inc. toinform you that I will be representing their interests
in this matter. Please send copies of all communications

MM made to Gannett Company, Inc. with respect to MUR 1418
to me at the above address.

0If you have any questions concerning this matter,please give me a call.

Sincerely,

C\

a,

JJD;dh
cc: Kenneth A. Gross, Esq

William Taylor, Esq.

PIER N, ALL & DOWD

JohnJ fD

j!
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Chba.. zi. Ste.1e, S!qauw
Genea Cousoe
erewsl Ee6itou COaML40Lon

1325 X Streo, MtoV*.
S Walhiagt on D.C. 20163

-- Re: UR 3118

nw Dear r*. $$e*e:

x an writinS on bebhat or umtt c, Je. to
N- inform you that I wil be repwMeal Wt in;*

to t4 ster. ?3ea.e PnM copies of a1" .0sm It ont
V made to Oannett Cpal, lae. With vpees to 1Ut 2418

to ae at the above adamss.

If you have any questlens 06"eewaLag this matter*
plea" SIve so a eal.

MPXZUs. BALL 6 DOWD

John J. Drty

JJD:dVh
c: ltKpnanot A. Gross, Req.

\, %111a Taylor, Eaq.



Charles W. Ste1eole 3squU w
General Couasel
poderal Eloetion CautIfLo
1325 K Street, X.V.
Vashington. D.C. 2063

Se. M-- M1

Dear Mr. Steele:

I am writing an belWt of O@att c..I . t*
inform you that 1 111 be repwOftiU "Wit iaoe'tl

-- in this natter. Pleaee send eopes ot all s "aUatns
made to Ga=nett CoupanY, Ua. with we pespt to NUR 1415
to me at the above addvess.

If you hay. any questions eonemaeiA this muter,
.- Please Kie as a call*

C, Si3noerelys

p. IPIRMSONO BALL DOD

John J. Dm ty

JJD:4h
Co: Aonneth A. Gross, Eq.

William Taylor, Esq.

9S :t d 1 1



Kenneth A. Gross, Esquire
Associate General Counsel
Federal Election Commission

O1325 K Street, N.W.
Washington, D.C. 20463

0

c@

(' \ " ". :- j V C L.)kow



William Taylor, Esquire
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

CI



Charles N. Steele., Esquire
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463



wRITifS DIMgCT DIAL NO.

202/862-8072

January 12, 1982

Federal Election Commission
1325 K Street, N.W., 7th Floor
Washington, D.C. 20463

CGentlemen:

Transmitted herewith, on behalf of McClatchy Newspapers,
licensee of Radio Stations KFBK, Sacramento, BEE, Modesto, and
KNJ, Fresno, all Californiar is a "Statement of Designation of
Counsel" with regard to certain complaints filed with the
Commission by the Wertz For Senate Campaign comittee (NUR 1419)
and Theodore A. Bruinsma (MUR-1418).

Should any question arise with regard to this matter,
kindly communicate with the un*e signed. /

ly tr

el for
Newspapers

cc: (Hand Delivered) William Taylor, Esquire
Office of General Counsel

/



NAME Of COUNSEL: Dow, Lohnes &Albertson
Attention: Raymond G. Bender,, Jr.

ADDRESS: 1225 Connecticut Avenue, N. W*
Washington 0. C. 20036

TELEPHONE: (202) 862-000..
or
Douglas T. Foster
P. 0. Box 15779
Sacramento, CA 9585.2
(916) 446-9461

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and

__ Other communications from the Commission and to act on my

behalf before the Commission.

January 5, 1981
C Date

NAME: Douglas T. Foster, Legal unsel
McClatchy Newspapers

ADDRESS:P. 0. Box 15779
Sacramento, CA 95852

HOME PHONE: (916) 925-8609

BUSINESS PHONE: (916) 446-9461

• o .&



Federal Election Commission
1325 K Street, N.W., 7th Floor
Washington, D.C. 20463

9W Gentlemen:

Transmitted herewith, on behalf of McClatchy Newspapers,
licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and
KMJ., Fresno, all California, is a *Statement of Designation of
Counsel" with regard to certain complaints filed with the
Commission by the Wertz For Senate Campaign Committee (UR-1419)
and Theodore A. Bruinsma (MUR-1418).

Should any question arise with regard to this matter,

o kindly communicate with the undersigned.

ITT Very truly yours,

Raymond G. Bender, Jr.
Counsel for

McClatchy Newspapers

cc: (Hand Delivered) William Taylor, Esquire
Office of General Counsel



NAME OF COUNSEL: Dow, Lohnes & leto
Attention: Rayuiond G'. Render, Jzr.
1225 Connecticut Avrenue,, N. W.
Washington, D. C. 20036

TELEPHONE: (202) M-60 .00-
or
Douglas T. Foster
P. 0. Box 15779
Sacramento, CA 9585.2
(916) 446-9461

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and

other communications from the Commission and to act on my

behalf before the Commission.

January 5, 1981
Date S fiat

NAME: Douglas T. Foster, Legal unsel
McClatchy Newspapers

ADDRESS:P. 0. Box 15779
Sacramento, CA 95852

ROME PHONE: (916) 925-8609

BUSINESS PHONE: (916) 446-9461



Federal Election Commission
1325 K Street, N.W., 7th Floor
Washington, D.C. 20463

Gentlemen:

Transmitted herewith, on behalf of tcClatchy Newspapers,
lo licensee of Radio Stations KFBK, Sacramento, KBEE, Modesto, and

K4J, Fresno, all California, is a "Statement of Designation of
V- Counsel" with regard to certain complaints filed with the

Commission by the Wertz For Senate Campaign Committee (muR-1419)
and Theodore A. Bruinsma (MUR-1418).

Should any question arise with regard to this matter,
Vkindly communicate with the undersigned.

ee ey tly yours,

Cr " unsel for
McClatchy Newspapers

cc: (Hand Delivered) William Taylor, Esquire
Office of General Counsel

2"



~r ~ Dow, Lohnes & Albertson
Attention: Ray od G.* Bender,, Jr.

ADDRESS: 1225 Connecticut Avenue, N. W.

TELEPHONE: (2n02) . C0.0 200s3
or
Douglas T. Foster
P. 0. Box 15779
Sacramento, CA 9585.2
(916) 446-9461

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and

other communications from the Commission and to act on my

behalf before the Commission.

C

January 5, 1981
Date S atr6

NAME: Douglas T. Foster, Legal unse1
McClatchy Newspapers

ADDRESS:P. 0. Box 15779
Sacramento, CA 95852

HOME PHONE: (916) 925-8609

BUSINESS PHONE: (916) 446-9461



January 12, 1982 -o

Federal Election Commission
1325 K Street, N.W., 7th Floor
Washington, D.C. 20463

Gentlemen:

Transmitted herewith, on behalf of McClatchy Newspapers,
licensee of Radio Stations X731, Sacramento, KBUE, Modesto, and
KMJ, Fresno, all California, is a *Statement of Designation of
Counsel" with regard to certain complaints filed with the
Commission by the Wertz For Senate Campaign Committee (UR-1419)
and Theodore A. Bruinsma (MUR-1418).

Should any question arise with regard to this matter,
CII kindly communicate with the undersigned.

truly yours,
C

Raj trG. Bender, Jr
or, nsel for

McClatchy Newspapers

cc: (Hand Delivered) William Taylor, Esquire
Office of General Counsel



NAME~ OF COUNSEL: Dow, Lohnes 6 Albertsoni
Attention: Raymond G. Bender, Jr.

ADDRESS: 1225 Connecticut Avenue, N. W.
Washinitonb D. C. 20036

TELEPHONE: (202) 862-8 00
or
Douglas T. Foster
P. 0. Box 15779
Sacramento, CA 95852
(916) 446-9461

The above-named individual is hereby designated as my

counsel and is authorized to receive any notifications and

do other communications from the Commission and to act on my

behalf before the Commission.

C

January 5, 1981
Date ar

NAME: Douglas T. Foster, Legal unsel
McClatchy Newspapers

ADDRESS:P. 0. Box 15779
Sacramento, CA 95852

HOME PHONE: (916) 925-8609

BUSINESS PHONE: (916) 446-9461



January 6l 1982

Co

__ Charles Steele, General Counsel
Federal Election Commission

V Washington, D.C. 20463

Dear Mr. Steele:

We have received Ms. Garr's letter of December 23, 198I °

acknowledging the complaint which I filed alleging
violations of the Federal Elections Act against
Edmund G. Brown, Jr., et al.

C To assist the Commission in its investigation, I

enclose a copy of a recent relevant article which
appeared in the Oakland Tribune.

We also will direct your attention to Mr. Rollin Post,
Political Writer, KRON Television, San Francisco,
(415)-441-4444), who ran a long segment devoted to the
subject matter of my complaint. In addition, we have
been informed by Mr. Kevin Keeschan, KTNB-AM Radio (ABC)
in Bakersfield, California, (805-327-5772), that he
was solicited by a member of Governor Brown's staff
to allow Governor Brown to host a show. Mr. Keeschan
rejected this approach and offered a guest appearance.
Governor Brown declined.



We are concerned that the alleged violations C
we claim are continuing and the unhappy conseq
to the other candidates are escalated. We rec
that we must exhaust our administrative remedi
we can appeal to the courts for an injunction
we respe fully request that the Commission tz
matter ,* :h urgency.

ry (ruly yo s,

\ rton Cn
Attorney At Law

BRC: inks

C

7-
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Jerly Brown' Ytraveling ni
1 fiekUdSS.

Television long ago replaced
soap boxes and railroad train

platforms as handy political
campaigning tools.
But what about radio? One

prospective candidate has,
rediscovered that older

medium and may be making
V. the craftiest use of it since

Franklin D. Roosevelt's 1930s

fireside chats.
Gov. Jerry Brown is a big hit these

days at radio stations throughout
California as a talk-show host and

interview guest - quaint,
civiq.minded gesture. on

the surface.
But Brown is almost
certain to file soon as
a candidate for U.S.
Senate. And even if he

does lot run. serious questions will remin aboutthe use of radio by hirn or anyone else with vestedIInterests.
Successive appearances by Brown on three

San Francisco radio stations - KCBS. KQED and

KGO - provide some fine-tuning in the matter.

At KGO. where Brown next week will sit in

as a talk jockey for the second time. operations

manager Jerry Johnson welcomes the practice.

"it fits into our conversational needs and

gives us some variety. And there's a lot of celeb-

rity imagery to it." Johnson says.
"People are really interested in talking with

and hearing from a notable person they may have

only heard before in an interview. Besides. it's a

real attention-getter for us."
What KGO welcomes is precisely what the

other stations shun. At KCBS and KQED. Brown's

potential candidacy and the forum an open make

offers have struck both with nerve-nibbling sensi-

tivity."We have him on in his capacity as governor.

not as Jerry Brown. philosopher at large. and we

screen calls for questions only on state issues."

Says Chtar
Brow

ztine" eve
in questi,
been chal
ng Brow

"We
explains
in the nr
how are
today?' "

Last
ney and
McAnal'i
beamed
statewid

TheSphone c

which IF
had req,

w Je
we dec-i

£ I te I G .I U

'1'-
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toUgn F .d , "why is Brown
~face it."Fnnyads W
this? Because I feel, it's veiled cam-
on his part and, frankly. it Shows the b

at Jerry Brown is all about."
a Johnson disagrees. To him. the idea of r

knowledgeable People Interviewing c
'equal turf is unappeaing.
t really bored with the press conference A
,'ohnson says.
don't want to do that. What we do is

hance for the average guy in all Bay
nties to talk one to one with the gover-

nk that's real access."
3, for whom - the governor or the
at? And what about the radio station:

it stand to gain?
, lk.show host is master of a controlled

gent. And a talk.sbOw. for Brown. is an
vironment. He can put his formidable

C' skills, his personality, his naturally tim-
-esence as TIlE governor to work for his
fit.

.eivably. a "main event" like Brown can

C own ticket, knocking on whatever radio

chooses and thereby appealing to differ-

" !it audiences because that's the way radio

tese days.
€r the public radio station for the inteUec-

the talk stations for older listeners, the

western stations for the blue-collar folks,

stations for the young crowd, and tailor

accordingly.
swing through the San Joaquin Valley in

er, for example, Brown bopped from an

ion where he played talk-show host to an

i station next door.
ore, he requested two Linda Ronstadt

and then briefed listeners on his lady

career, tossing in comments about mala-

,raying and nuclear power.
- a radio station. as Johnson indicates by

ing "celebrity" status on Brown and call-

appearances an .attention-getter." there

it-in benefits, too.

A top elected official mena M a&
e on air holds a natural ,ttr gctiOS It eM

nore listeners and more listeners ma ist

atings. News.and-talk stations in par
rave material to fill time.

Against this sort of backdrop, caUM C"
lmount to nothing more than p , f t si's 04

way Brown or any other talk hast wans to viWW
- and use - them.

What's to prevent Brown, for Izetnn from

cutting callers off. tolling them to with a
question or, as he did at KOOS Ls An gele

station last August, brushing off a
question with a meantglss 4We'11 lk -to

that 9?
KGO's professional talkers. no slouches

ther as showmen, might make inteesting

matches for Brown If even a brief Interview were

allowed on a three-bour show.

The least a regular host could do wol be U.'

ride shotgun for listeners and follow up eM a 0l.

in question if Brown should dodge It.

In his first round on the air at KGO, Brown

replaced Jim Eason. Where was Eason? "Off,'#

Johnson says.
Next Friday, Brown takes over for ReiM

Owens. Where will Owens be' "Off." Johnso

says.
And Brown" He's blending two pent Ingre-

dients - political savvy and me exposure
into a new kind of traveling medicine show.

Charles Kuralt, whose working day starts only

an hour or two after midnight, tolls TV setle

Rick Malaspina his secret for gettng ree to

function quickly plus other behind th se

comments about the early morg CS TV

news program. Read it all Sunday Morni on

Page H-25 of the Bay Area Caldar section of

the Tribune /Eastbay TODAY.



Mr. James B. MQClatchy
cClatchy Broadcasting Corporation
21 & Q Street
Sacramento, CA 95813

* MUR 1418

Dear Mr. McClatchy:

This letter is to notify you that on December 21,,. 1981
the Federal Election Commission received a complaint which

slo alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this

0 complaint is enclosed. We have numbered this matter MUR 1418.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
o writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B) and S 431g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.

/



Charles N. Steele
General Counsel.

I

By Kenneth A. Gros
Associate Gene al Counsel

Enclosures

1. Complaint
2. Procedures
3. Designation of Council Statement

0

0



Honorable Edmund G. Brown, Jr.
office of Governor, State Capitol
Sacramento,.CA 95814

MUR 1418

Dear Mr Brown:m

This letter is to notify you that on December 21, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this

complaint is enclosed. We have numbered this matter MUR 1418.
Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
C writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.

.,2 Y'i
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If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Charles N. Steele
Genera<ounsel

By Kenneth A. Gros

Associate General Counsel

Enclosures

1. Complaint
2. Procedures
3. Designation of Council Statement

cc: Jeremieh Hallisey



Mr. Alvin G. Flanagen
Gannett Company Inc.
Lincoln Towers
Rochester, New York 14604

MUR 1418

Dear Mr. Flanagen:

This letter is to notify you that on December 21, 1981
the Federal Election Commission received a complaint which

MOM alleges that you may have violated certain sections of the

Federal Election Campaign Act of 1971, as amended ("the Act") or

? Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1418.

0 Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
c writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15
CY days, the Commission may take further action based on the

available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.



Charles No Steele
Generl onselQ$

By Ke he Gross
Associate General Counsel

0

Enclosures

1. Complaint
2. Procedures
3. Designation of Council Statement



1r. Frederick S. Pierce
American Broadcasting Company
1330 Avenue of The Americas
New York, New York 10019

0. HUR 1419.

Dear Mr, Pierce;

This letter is to notify you that on December 21, 1981
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the Act") or
Chapters 95 and 96 of Title 26, U.S. Code. A copy of this
complaint is enclosed. We have numbered this matter MUR 1418.

o Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate, in
C writing, that no action should be taken against you in connection

with this matter. Your response must be submitted within 15
days, the Commission may take further action based on the
available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with 2
U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify the
Commission in writing that you wish the matter to be made public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of
representation stating the name, address and telephone number of
such counsel, and a statement authorizing such counsel to receive
any notification and other communications from the Commission.
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If you have any questions, please contact Bill Taylor, the
attorney assigned to this matter at (202)-523-4000. For your
information, we have attached a brief description of the
Commission's procedure for handling complaints.

Sincerely,

Charles 14. Steele
Genera Qw~sel

By Kenneth A. Gross
Associate General Counsel

C
(Nf Enclosures

a 1. Complaint
2. Procedures
3. Designation of Council Statement

cc: Carl R. Ramey



FEDERAL ELECTION COMMISSION
WASHINCTON, D C 20463

December 23, 1981

CERTIFIED MAIL
RETURN*RECEIPT REQUESTED

Mr. Burton R. Cohn
CohnGotcherSinger, & Anderson
833 Wilshire Boulevard
Los Angeles, CA 90017

Dear Mr. Cohn:

This letter is to acknowledge receipt of the complaint,
which you filed on behalf of Mr. Theodore A. Bruinsma, of

CV December 14, 1981, against American Broadcasting Company,
Gannatt Company, Inc., McClatchy Broadcasting Corp., and
Edmund G. Brown, Jr., Governor of the State of California
which alleges violations of the Federal Election Campaign
laws. A staff member has been assigned to analyze Mr. Bruinsma's
allegations. The respondents will be notified of this complaint
within 5 days and a recommendation to the Federal Election

doo Commission as to how this matter should be initially handled
will be made 15 days after the respondents' notification.

You will be notified as soon as the Commission takes
final action on your complaint. Should you have or receive
any additional information in this matter, please forward
it to this office. For your information, we have attached a
brief description of the Commission's procedures for handling
complaints.

rr



December 14, 1981 CERTIPIED M4AIL
RETURN RECEIPT 2
REQUESTED

Charles Steele, Esq.
General Counsel
The Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Steele:

We enclose an original and two copies of a
Complaint of a violation of The Federal Election Campaign
Laws.

Very truly yours,

SINGER & ANDERSON

BURTON R. COHN

BRC:jc
Enclosures

CWQ

C'n I -



FEDERAL ELECTION COMMISSION

THEODORE A. (TED) BRUINSMA,

Alleges Violations By

AMERICAN BROADCASTING SYSTEM,
A corporation, McCLATCHY
BROADCASTING CORP., GANNETT
COMPANY, INC. and EDMUND G.
BROWN, JR.

) COMPLAINT OF VIOLATION OF
FEDERAL ELECTION CAMPAIGN ACT

)
) SECTION 2 U.S.C. 441(b)
) Pursuant to 2 U.S.C. 437(g) (a)
)
)

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

0

Tr

00

I, THEODORE A. (TED) BRUINSMA, do allege that the

provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

have been and are continuously being violated by the American

Broadcasting Company, CBS, Inc., McClatchy Broadcasting Corp.

and Edmund G. Brown, Jr., Governor of the State of California.

A. 2 U.S.C. 441(b) (a) states in part that:

"it is unlawful . . . for any corporation to make a

contribution in connection with any election at which

. . . a Senator . . . (is) voted for, or in connection

with any primary election . . . for the foregoing

office(s) . . . or for any candidate or other person

to accept or receive any contribution prohibited by



7 C. The American Broadcasting System, GANNETT COMPANY,

8 INC. and the McClatchy Broadcasting Corp. are corporations

9 organized under the law of one or more of the United States and

10 as such are specifically prohibited from making any gift of

11 services in connection with a Federal election. Each of these

12 corporations on one or more occasions. as delineated below, 
made

13 a gift of radio time to Edmund G. Brown, Jr. for the major

14 purpose of influencing the primary and general election for the

15 U.S. Senator from California in 1982.

o 16

17 D. It is a well known fact of political life, recog-

18 nized by the Commission, that the major purpose of campaigning

19 is to improve name recognition, and in the words of Commissioner

20 Staebler, in his dessent to Advisory Opinion AO 1977-42:

21 "the funding of appearances by a candidate, during a

22 campaign, on programs which directly appeal to citi,

23 zens concerned with issues involved in the on--going

24 campaign is, I believe, inescapably a contirbution

25 to that cadidate."

26

27 E. The contributions-of which I complain, are

28 clearly distinguishable from the fact pattern of AO 1977-42.

-2-
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7 F. The refusal of Edmund G. Brown to recognize The

8 Brown For U.S. Senate Committee, to avoid compliance with FCC

9 and FEC compliance does not relieve him of the burden of com-

10 pliance with 2 U.S.C. 441(b). It is unlawful for any person

11 to accept a gift in connection with a campaign.

12

13 G. The pattern of appearances by Edmund G. Brown is

14 clearly related to the up coming election. It began in August

15 of 1981 after the filing of the first report of The Brown For

16 U.S. Senate Committee. Every news story of his appearances

17 relates it directly to his campaign. We quote from a typical

18 news story which appeared in the San Diego Union of November

v 19 1, 1981:

C 20 "The net result has been hours of exposure to

21 potentially millions of listeners, something that

22 would have cost a campaign hundreds of thousands of

23 dollars - if anything like it could be purchased.

24 'It's brilliant,' was the judgment of Stuart

25 Spencer, one of California's most experienced cam-

26 paign managers and one of the men who made great use

27 of the connunications skills of another man to win a

28 statewide office when he managed Ronald Regan's 1966

-3-



5 revolutionize campaigns here and across the nation.

Both of these Republican political strategists

7 said the talk-show format was a perfect opportunity

8 for Brown to improve his political image, giving him

9 a chance to demonstrate his command of the issues and

10 his openness. The live call-in format gives the appear-

1 ance of vulnerability, which creates an image of pol-

.12 itical courage, the two said in separate interviews."

-- 13

14 H. Contributions of those corporations were made

15 as follows:

16 a) The American Broadcasting Company, made the

17 following contributions of radio time to Edmund G. Brown, Jr.

18 on KABC, Los Angeles:

CV 19 1. August 24, 1981, 4 hours (Michael Jackson)

co 20 2. November 13, 1981, 3 hours (Sports Talk)

21 The quoted rate for the radio time contributed

22 is $400.00 for five (5) minutes. The estimated value of the

23 contribution is $33,600.00.

24 b) The American Broadcasting Company made the

25 following contribution of radio time to Edmund G. Brown, Jr. on

26 KGO, San Francisco:

27 1. October 19, 1981, 3 hours (Jim Eason Show)

28 The quoted rate for the radio time contributed

-4-



1. October 28, 1981, 3 hours (Midday Show)

6 The quoted rate for the radio time contributed

7 is $65.00 per minute. The estimated value of contributiOn is

8 $17,550.00.

9 d) McClatchy Broadcasting Corp. made the following

10 contribution of radio time to Edmund G. Brown, Jr. on KFBK,

1:1 Sacramento:

w 12 1. September 22, 1981, 2 hours

-, 13 2. October 30, 1981, 2 hours

14 The quoted rate for the radio time contributed

15 is $40.00 per minute. The estimated value of the contribution

16 is $12,000.00.

17 e) McClatchy Broadcasting Corp. made the following

18 contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modest(

19 1. September 23, 1981, 3 hours

20 The quoted rate for the radio time contributed

21 is $13.00 per minute. The estimated value of the contribution

22 is $2,340.00.

23 f) McClatchy Broadcasting Corp. made the follow-

24 ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,

25 Fresno:

26 1. September 21, 1981, 3 hours

27 The quoted rate for the radio time contributed

28 is $20.00 per minute. The estimated value of the contribution

-5-



5 rates which are quoted were obtained by members of my staff in

6 telephone inquiries to the indicated stations.

7

8 J. The Commission has always held corporations to a

9 :higher standard with respect to contributions in connection

10: with a campaign for Federal office. On the basis of news stories

11 which appeared, one of which is quoted above, every official of

12 t he donating corporations must have known that the appearances

13 had a direct relation to the campaign.

14

15 K. The relationship to the campaign was equally well

16 known to the Brown staff which solicited and continues to solicit

17 appearances. Edmund G. Brown's knowing acceptance of these

18 contributions is unlawful.

19

20 L. I respectfully request that the Federal Election

21 Commission proceed with an enforcement action pursuant to

22 2 U.S.C. 437(a) *to prevent further violations.

23

24 M. I authorize you to communicate directly with

25 Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and

26 Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

27 California, 90017, in all matters connected with the Complaint.

28 // // /

-6-



7 STATE OF CALIFORNIA )
SS.

8 COUNTY OF SAN FRANCISCO )

9

10 on 7before me, the undersigned,

11 a Notary Public in and for said State, personally appeared

12 THEODORE A. (TED) BRUINSMA, known to me to be the person 
whose

13 name is subscribed to the within instrument and acknowledged 
that

14 he executed the same.

15 WITNESS my hand and official seal.

16

17

18

19 & AAA

JOE M. CAN

214 -,GGjr 'Tt S S May 3

22

23

24

25

26

27

28

-7-
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8 FEDERAL ELECTION COMMISSION

9

10

11 THEODORE A. (TED) BRUINSMA, )~)

Alleges Violations By ) COMPLAINT OF VIOLATION OF
) FEDERAL ELECTION CAMPAIGN ACT

- 13 AMERICAN BROADCASTING SYSTEM, )
A corporation, MCCLATCHY ) SECTION 2 U.S.C. 441(b)

14 BROADCASTING CORP., GANNETT ) Pursuant to 2 U.S.C. 437(g) (a)

15 COMPANY, INC. and EDMUND G. )
15 BROWN, JR.

16

17 I, THEODORE A. (TED) BRUINSMA, do allege that the

18 provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

19 have been and are continuously being violated by the American

CC 20 Broadcasting Company, CBS, Inc., McClatchy Broadcasting Corp.

21 and Edmund G. Brown, Jr., Governor of the State of California.

22 A. 2 U.S.C. 441(b)(a) states in part that:

23 "it is unlawful . . . for any corporation to make a

24 contribution in connection with any election at which

25 . . . a Senator . . . (is) voted for, or in connection

26 with any primary election . . . for the foregoing

27 office(s) . . . or for any candidate or other person

28 to accept or receive any contribution prohibited by



7 C. The American Broadcasting System, GANNETT COMPANY,

8 INC. and the McClatchy Broadcasting Corp. are corporations

9 organized under the law of one or more of the United States and

10 as such are specifically prohibited from making any gift of

11 services in connection with a Federal election. Each of these

12 corporations on one or more occasions as delineated below; made

13 a gift of radio time to Edmund G. Brown, Jr. for the major

14 purpose of influencing the primary and general election for thu

15 U.S. Senator from California in 1982.

16

17 D. It is a well known fact of political life. recog-

18 nized by the Cormmission, that the major purpose of campaigning

19 is to improve name recognition, and in the words of Commissioner

20 Staebler, in his dessent to Advisory Opinion AO 1977-42:

21 "the funding of appearances by a candidate, during a

22 campaign, on programs which directly appeal to citi--

23 zens concerned with issues involved in the on-going

24 campaign is, I believe, inescapably a contirbution

25 to that cadidate."

26

27 E. The contributions -of which I complain, are

28 clearly distinguishable from the fact pattern of AO 1977-42.

-2-



7 F. The refusal of Edm.xund G. Brown to recognize The

8 Brown For U.S. Senate Committee, to avoid compliance with FCC

9, and FEC compliance does not relieve him of the burden of corn-

10 pliance with 2 U.S.C. 441(b). It is unlawful for any- p erson

11 to accept a gift in connection with a campaign.

12

13 G. The pattern of appearances by Edmund G. Brown is

14 clearly related to the up coming election. It began in August

15 of 1.981 after the filing of the first report of The Brown For

16 U.S. Senate Committee. Every news story of his appearances

17 relates i t directly to his campaign. We quote from a typical

18 news story which appeared in the San Diego Union of November

19 1, 1981:

20 "The net result has been hours of exposure to

21 potentially millions of listeners, something that

22 would have cost a campaign hundreds of thousands of

23 dollars - if anything like it could be purchased.

24 'It's brilliant,' was the judgment of Stuart

25 Spencer, one of California's most experienced cam-

26 paign managers and one of the men who made great use

27 of the communications skills of another man to win a

28 statewide office when he managed Ronald Regan's 1966

-3-



.5 revolutionize campaigns here and across the nation*.

6 Both of these Republican political strategists

7 said the talk-show format was a perfect opportunity

8 for Brown to improve his political image, giving him

9 a chance to demonstrate his command of the issues and

10 his openness.- The live call-in format gives t he appe .ar-

11 ance of vulnerability, which creates an image 'of pol-

12 itical courage, the two said in separate interviews."

131

14 H. Contributions of those corporations were made

15 as follows:

16 a) The American Broadcasting Company, made the

17 following contributions of radio time to Edmund G. Brown, Jr.

18 on KABC, Los Angeles:

19 1. August 24, 1981, 4 hours (Michael Jackson)

20 2. November 13, 1981, 3 hours (Sports Talk)

21 The quoted rate for the radio time contributed

22 is $400.00 for five (5) minutes. The estimated value of the

23 contribution is $33,600.00.

24 b) The American Broadcasting Company made the

25 following contribution of radio time to Edmund G. Brown, Jr. on

26 KGO, San Francisco:

27 1. October 19, 1981, 3 hours (Jim Eason Show)

28 The quoted rate for the radio time contributed

-4-



9 1. October 28, 1981, 3 hours (Midday Show)

6 The quoted rate for the radio time contributed

7 is $65.00 per minute. The estimated value of contribution is

8 $17,550.00o.

9 d) McClatchy Broadcasting Corp. made the following

10 contribution of radio time to Edmund G. Brown, Jr. on KFBK,

11 Sacramento:

12 1. September 22, 1981, 2 hours

13 2. October 30, 1981, 2 hours

14 The quoted rate for the radio time contributed

15 is $40.00 per minute. The estimated value of the contribution

16 is $12,000.00.

17 e) McClatchy Broadcasting Corp. made the following

18 contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modestc

19 1. September 23, 1981, 3 hours

20 The quoted rate for the radio time contributed

21 is $13.00 per minute. The estimated value of the contribution

22 is $2,340.00.

23 f) McClatchy Broadcasting Corp. made the follow-

24 ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,

25 Fresno:

26 1. September 21, 1981, 3 hours

27 The quoted rate for the radio time contributed

28 is $20.00 per minute. The estimated value of the contribution

-5-
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5 rates which are quoted were obtained by members of my staff in

6 telephone inquiries to the indicated stations,.

7

8 J. The Commission has always held corporations to a

9 higher standard with respect to contributions in connection

10 with a campaign for Federal office. On the basis of news stories

11 which appeared, one of which is quoted above, every official of

12 the donating corporations must have known that the appearances

- 13 had a direct relation to the campaign.

14

15 K. The relationship to the campaign was equally well

16 known to the Brown staff which solicited and continues to solicit
0

17 appearances. Edmund G. Brown's knowing acceptance of these

o 18 contributions is unlawful.

C%'I 19

co 20 L. I respectfully request that the Federal Election

21 Commission proceed with an enforcement action pursuant to

22 2 U.S.C. 437(a) *to prevent further violations.

23

241 M. I authorize you to communicate directly with

25 Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and

26 Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

27 California, 90017, in all matters connected with the Complaint.

28 ///
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On _k4 4before me, the undersigned,
a Notary Public in and for said State, personally appeared

THEODORE A. (TED) BRUINSMA, known to me to be the person whose

name is subscribed to the within instrument and acknowledged 
that

he executed the same.

WITNESS my hand and official seal.

JOE M. CHAN

i Y * . 'A";4

4 
. v!!,
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8 FEDERAL ELECTIUN AUMMIbblUN

9

10

11 THEODORE A. (TED) BRUINSMA, )~)

12 Alleges Violations By ) COMPLAINT OF VIOLATION OF
FEDERAL ELECTION CAMPAIGN ACT

13 AMERICAN BROADCASTING SYSTEM, )
A corporation, McCLATCHY ) SECTION 2 U.S.C. 441(b)

14 BROADCASTING CORP., GANNETT ) Pursuant to 2 U.S.C. 437(g) (a)

mo COMPANY, INC. and EDMUND G. )
15 BROWN, JR.

16

17 I, THEODORE A. (TED) BRUINSMA, do allege that the

C 18 provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

", 19 have been and are continuously being violated by the American

20 Broadcasting Company, CBS, Inc., McClatchy Broadcasting Corp.

21 and Edmund G. Brown, Jr., Governor of the State of California.

22 A. 2 U.S.C. 441(b)(a) states in part that:

23 "it is unlawful . . . for any corporation to make a

24 contribution in connection with any election at which

25 . . . a Senator . . . (is) voted for, or in connection

26 with any primary election . . . for the foregoing

27 office(s) . . . or for any candidate or other person

28 to accept or receive any contribution prohibited by

e- /0



4 "any gift of money or services in connection with any

election..

7 C. The American Broadcasting System, GANNETT COMPANY,

8 INC. and the McClatchy Broadcasting Corp. are corporations

9 organized under the law of one or more of the United States and

10 as such are specifically prohibited from making any gift of

11 services in connection with a Federal election. Each of these

12 corporations on one or more occasions as delineated below, made

13 a gift of radio time to Edmund G. Brown, Jr. for the major

14 purpose of influencing the primary and general election for the

15 U.S. Senator from California in 1982,

16

17 D. It is a well known fact of political life: recog-

18 nized by the Commission, that the major purpose of campaigning

19 is to improve name recognition, and in the words of Commissioner

20 Staebler, in his dessent to Advisory Opinion AO 1977-42:

21 "the funding of appearances by a candidate, during a

22 campaign, on programs which directly appeal to citi

23 zens concerned with issues involved in the on-going

24 campaign is, I believe, inescapably a contirbution

25 to that cadidate."

26

27 E. The contributionsof which I complain, are

28 clearly distinguishable from the fact pattern of AO 1977-42.

-2-
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4 time as described below. No other candidate or elected offici

B has been the beneficiary of this largesse.

6

7 F. The refusal of Edmund G. Brown to recognize The

8 Brown For U.S. Senate Committee, to avoid compliance with FCC

9 and FEC compliance does not relieve him of the burden of com-

10 pliance with 2 U.S.C. 441(b). It is unlawful for any person

11 to accept a gift in connection with a campaign.

12

as 13 G. The pattern of appearances by Edmund G. Brown is

Vr 14 clearly related to the up coming election. It began in August

15 of 1981 after the filing of the first report of The Brown For

16 U.S. Senate Committee. Every news story of his appearances

17 relates it directly to his campaign. We quote from a typical

o 18 news story which appeared in the San Diego Union of November

19 1, 1981:

20 "The net result has been hours of exposure to

21 potentially millions of listeners, something that

22 would have cost a campaign hundreds of thousands of

23 dollars - if anything like it could be purchased.

24 'It's brilliant,' was the judgment of Stuart

25 Spencer, one of California's most experienced cam-

26 paign managers and one of the men who made great use

27 of the coimunications skills of another man to win a

28 statewide office when he managed Ronald Regan's 1966

- - -3-



revolutionize campaigns here and across the nation.

6 Both of these Republican political strategists

7 said the talk-show format was a perfect opportunity

8 for Brown to improve his political image, giving him

9 a chance to demonstrate his command of the issues and

10 his openness. The live call-in format gives the appear-

MAW 11 ance of vulnerability, which creates an image of pol-

12 itical courage, the two said in separate interviews."

" 13

14 H. Contributions of those corporations were made

15 as follows:

16 a) The American Broadcasting Company, made the

17 following contributions of radio time to Edmund G. Brown, Jr.

1 18 on KABC, Los Angeles:

19 1. August 24, 1981, 4 hours (Michael Jackson)

20 2. November 13, 1981, 3 hours (Sports Talk)

21 The quoted rate for the radio time contributed

22 is $400.00 for five (5) minutes. The estimated value of the

23 contribution is $33,600.00.

24 b) The American Broadcasting Company made the

25 following contribution of radio time to Edmund G. Brown, Jr. on

26 KGO, San Francisco:

27 1. October 19, 1981, 3 hours (Jim Eason Show)

28 The quoted rate for the radio time contributed

-4-



1. October 28, 1981, 3 hours (M4idday Show)

The quoted rate for the radio time contributed

7 is $65.00 per minute. The estimated value of contribution is

8 $17,550.00.

9 d) McClatchy Broadcasting Corp. made the following

10 contribution of radio time to Edmund G. Brown, Jr. on KFBK,

S 11 Sacramento:

12 1. September 22, 1981, 2 hours

13 2. October 30, 1981, 2 hours

14 The quoted rate for the radio time contributed

15 is $40.00 per minute. The estimated value of the contribution

16 is $12,000.00.

17 e) McClatchy Broadcasting Corp. made the following

18 contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modestc

19 1. September 23, 1981, 3 hours

c 20 The quoted rate for the radio time contributed

21 is $13.00 per minute. The estimated value of the contribution

22 is $2,340.00.

23 f) McClatchy Broadcasting Corp. made the follow-

24 ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,

25 Fresno:

26 1. September 21, 1981, 3 hours

27 The quoted rate for the radio time contributed

28 is $20.00 per minute. The estimated value of the contribution

-5-



6 telephone inquiries to the indicated stations.

7

J. The Commission has always held corporations to a

9 higher standard with respect to contributions in connection

10 with a campaign for Federal office. On the basis of news stories

11 which appeared, one of which is quoted above, every official of

12 the donating corporations must have known that the appearances

13 had a direct relation to the campaign.

14

15 K. The relationship to the campaign was equally well

16 known to the Brown staff which solicited and continues to solicit

17 appearances. Edmund G. Brown's knowing acceptance of these

0 18 contributions is unlawful.

CIQ 19

20 L. I respectfully request that the Federal Election

21 Commission proceed with an enforcement action pursuant to

22 2 U.S.C. 437(a) *to prevent further violations.

23

24 M. I authorize you to communicate directly with

25 Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and

26 Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

27 California, 90017, in all matters connected with the Complaint.

28 /////
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7 STATE OF CALIFORNIA)

8 COUNTYOF SAN FRANCISCO

9
0On -D . / before me, the undersigned,

11 a Notary Public in and for said State, personally appeared

: 12 THEODORE A. (TED) BRUINSMA, known to me to be the person whose

- 13 name is subscribed to the within instrument and acknowledged that

14 he executed the same.

15 WITNESS my hand and official seal.

160

T7 17 • ' //,, Public

o 18
19 JOE M. CHAN

-- ~NOTARY PUBLIC -CAtrORNA

CTY &~ OUNTY Of SAN FP "C

21 4 V ~mn i' ~ j

22

23

24

25

26

27

28
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Charles Steele, •Esq.
General Counsel',
The Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Bruinsma v. ABC, et al

Dear Mr. Steele:

I enclose an original and two copies of an
Amended Complaint to that which was signed and posted
on December 15, 1981.

The substantative change is in the first para-
graph which inadvertently included CBS, Inc. in place of

OGannett Company, Inc. and further corrects certain typo-
graphical errors on page two.

Thank you for substituting this Amended Com-
plaint for the one previously posted.

Very truly yours,

COHN, CHER, SINGER & ANDERSON

\iURTON R. COHN

BRC:jc
Enclosures



8 FEDERAL ELECTION COMMISSION

9

10

11 THEODORE A. (TED) BRUINSMA, )

12 Alleges Violations By ) AMENDED COMPLAINT OF VIOLATION
) OF FEDERAL ELECTION CAMPAIGN ACT

13 AMERICAN BROADCASTING SYSTEM, )
a corporation, McCLATCHY ) SECTION 2 U.S.C. 441(b)

Nr 14 BROADCASTING CORP., GANNETT ) Pursuant to 2 U.S.C. 437(g)(a)
COMPANY, INC. and EDMUND G. )

15 BROWN, JR.

16
C0,

17 I, THEODORE A. (TED) BRUINSMA, do allege that the

18 provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

19 have been and are continuously being violated by the American

20 Broadcasting Company, Gannett Company, Inc., McClatchy Broadcasting

21 Corp. and Edmund G. Brown, Jr., Governor of the State of California.

22 A. 2 U.S.C. 441(b)(a) states in part that:

23 "it is unlawful . . . for any corporation to make a

24 contribution in connection with any election at which

25 . . . a Senator . . . (is) voted for, or in connection

26 with any primary election . . . for the foregoing

27 office(s) . . . or for any candidate or other person

28 to accept or receive any contribution prohibited by



4 "any gift of moniey or services in connection~ with any

5 election..

6

7 C. The American Broadcasting System, Gannett Company,

8 Inc. and the McClatchy Broadcasting Corp. are corporations

9 organized under the law of one or more of the United States and

10 as such are specifically prohibited from making any gift of

11 services in connection with a Federal election. Each of these

12 corporations on one or more occasions, as delineated below, made

13 a gift of radio time to Edmund G. Brown, Jr. for the major

14 purpose of influencing the primary and general election for the

15 U.S. Senator from California in 1982.

16

17 D. It is a well known fact of political life, recog-

18 nized by the Commission, that the major purpose of campaigning

19 is to improve name recognition, and in the words of Commissioner

20 Staebler, in his dissent to Advisory Opinion AO 1977-42:

21 "the funding of appearances by a candidate, during a

22 campaign, on programs which directly appeal to citi-

23 zens concerned with issues involved in the on-going

24 campaign is, I believe, inescapably a contribution

25 to that candidate."

26

27 E. The contributions of which I complain, are

28 clearly distinguishable from the fact pattern of AO 1977-42.

-2-



4 time as described below. No other candidate or elected official

5 has been the beneficiary of this lar~gesse.

6

7 F. The refusal of Edmund G. Brown to recognize The

8 Brown For U.S., Senate Comittee, to-avoid compliance with FCC

9- and FEC compliance does not relieve him of the burden of com-

10 pliance with 2 U.S.C. 441(b). It is unlawful for any person

11to accept a gift in connection with a campaign.

12

GNW 13 G. The pattern of appearances by Edmund G. Brown is

11r-r 14 clearly related to the up coming election. it began in August

15 of 1981 after the filing of the first report of The Brown For

16 U.S. Senate Committee. Every news story of his appearances

__ 17 relates it directly to his campaign. We quote from a typical

IS1 news story which appeared in the San Diego Union of November

CM 19 1, 1981:

OD 20 "The net result has been hours of exposure to

21 potentially millions of listeners, something that

22 would have cost a campaign hundreds of thousands of

23 dollars - if anything like it could be purchased.

24 'It's brilliant,' was the judgment of Stuart

25 Spencer, one of California's most experienced camn-

26 paign managers and one of the men who made great use

27 of the communications skills of another man to win a

28 statewide office when he managed Ronald Regan's 1966

-3-



P revolutionize campaigns here and across the nation.

6 Both of these Republican political strategi.sts

7 said the talk-show format was a perfect opportunity

8 for Brown to improve his political image, giving him

9 a chance to demonstrate his command of the issues and

:10: his openness. The live call-in format gives the appear-

11 ance of vulnerability, which creates an image of pol-

12 itical courage, the two said in separate interviews."

13'

14 H. Contributions of those corporations were made

Goo& 15 as follows:

16 a) The American Broadcasting Company, made the

17 following contributions of radio time to Edmund G. Brown, Jr.

18 on KABC, Los Angeles:

19 1. August 24, 1981, 4 hours (Michael Jackson)

20 2. November 13, 1981, 3 hours (Sports Talk)

21 The quoted rate for the radio time contributed

22 is $400.00 for five (5) minutes. The estimated value of the

23 contribution is $33,600.00.

24 b) The American Broadcasting Company made the

25 following contribution of radio time to Edmund G. Brown, Jr. on

26 KGO, San Francisco:

27 1. October 19, 1981, 3 hours (Jim Eason Show)

28 The quoted rate for the radio time contributed

-4-



4 rAdio time to Edmund G. Brown, Jr. on KSDO, San D.ego:

5 1. October 28, 1981, 3 hours (Midday Show)

* The quoted rate for the radio time contributed

7 is $65.00 per minute. The estimated value of contribution is

8 $17,550.00.

9 d) McClatchy Broadcasting Corp. made the following

10 contribution of radio time to Edmund G. Brown, Jr. on KFBK,

11 Sacramento:

12, 1. September 22, 1981, 2h hours

- 13 2. October 30, 1981, 2h hours

14 The quoted rate for the radio time contributed

do 15 is $40.00 per minute. The estimated value of the contribution

16 is $12,000.00.
0

17 e) McClatchy Broadcasting Corp. made the following

18 contribution of radio time to Edmund G. Brown, Jr. on KBEE, Modestc

t 19 1. September 23, 1981, 3 hours

20 The quoted rate for the radio time contributed

21 is $13.00 per minute. The estimated value of the contribution

22 is $2,340.00.

23 f) McClatchy Broadcasting Corp. made the follow-

24 ing contribution of radio time to Edmund G. Brown, Jr. on KMJ,

25 Fresno:

26 1. September 21, 1981, 3 hours

27 The quoted rate for the radio time contributed

28 is $20.00 per minute. The estimated value of the contribution

-5-



5 rates which are quoted were obtained by members of my staff in

6 telephone inquiries to the indicated stations.

7

8 J. The Commission has always held corporations to a

9 higher standard with respect to contributions in connection

10 with a campaign for Federal office. On the basis of news stories

11 which appeared, one of which is quoted above, every official of

p.. 12 the donating corporations must have known that the appearances

13 had a direct relation to the campaign.

Vol 14

G= 15 K. The relationship to the campaign was equally well

16 known to the Brown staff which solicited and continues to solicit
0,

17 appearances. Edmund G. Brown's knowing acceptance of these

18 contributions is unlawful.

19

20 L. I respectfully request that the Federal Election

21 Commission proceed with an enforcement action pursuant to

22 2 U.S.C. 437(a) to prevent further violations.

23

24 M. I authorize you to communicate directly with

25 Burton R. Cohn of the law firm of Cohn, Gotcher, Singer and

26 Anderson at 833 Wilshire Boulevard, Fifth Floor, Los Angeles,

27 California, 90017, in all matters connected with the Complaint.

28 1// // /
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9
10

12

13

14

15

16

17

o 18

01!, 19

20

21

22

23

24

25

26

27

28

STATE OF CALIFORNIA )

COUNTY OF

0Zibefore me, the undersigned,

a Notary Public in and for said State, personally appeared

THEODORE A. (TED) BRUINSMA, known to me to be the person whose

name is subscribed to the within instrument and acknowledged that

he executed the same.

WITNESS my hand and official seal.

0 HCA L S EA L
C bA KNUDSON

!NOTArYPJ£t CALIFORNIA
SON !JIS O8ISO COUNTY

My comm. expires JUL 12. 1983

Notary Public

-7-



8 FEDERAL ELECTION COMMISSION

9

10
11 THEODORE . (TED) BRUINSMA, )

K 12 Alleges Violations By ) AMENDED COMPLAINT OF VIOLATION
OF FEDERAL ELECTION CAMPAIGN ACT

- 13 AMERICAN BROADCASTING SYSTEM, )

a corporation, cCLATCHY ) SECTION 2 U.S.C. (b)

14 BROADCASTING CORP., GANNETT ) Pursuant to 2 U.S.C. 437(g) (a)

COMPANY, INC. and EDMUND G. )

15 BROWN, JR.

16

17 I, THEODORE A. (TED) BRUINSMA, do allege that the

18 provisions of 2 U.S.C. 441(b), the Federal Election Campaign Act,

19 have been and are continuously being violated by the American

20 Broadcasting Company, Gannett Company, Inc.*, McClatchy Broadcasting

21 Corp. and Edmund G. Brown, Jr., Governor of the State of California.

22 A. 2 U.S.C. 441(b)(a) states in part that:

23 "it is unlawful . . . for any corporation to make a

24 contribution in connection with any election at 
which

25 . . . a Senator . . . (is) voted for, or in connection

26 with any primary election . . . for the foregoing

27 office(s) • • • or for any candidate or other person

28 to accept or receive any contribution prohibited by



7 C. The American Broadcasting System, Gannett company.

S Inc. and the McClatchy Broadcasting Corp. are 
corporations

9 organized under the law of one or more of 
the United States and

10 as such are specifically prohibited from 
making any gift of

11 services in connection with a Federal election. Each of these

12 corporations on one or more occasions, 
as delineated below, made

13 a gift of radio time to Edmund G. Brown, Jr. for the major

14 purpose of influencing the primary and general 
election for the

15 U.S. Senator from California in 1982.

16

17 D. It is a well known fact of political life, 
recog-

18 nized by the Commission, that the major purpose 
of campaigning

C, 19 is to improve name recognition, and in the words of Commissioner

20 Staebler, in his dissent to Advisory Opinion 
AO 1977-42:

21 "the funding of appearances by a candidate, 
during a

22 campaign, on programs which directly appeal 
to citi-

23 zens concerned with issues involved in the 
on-going

24 campaign is, I believe, inescapably a contribution

25 to that candidate."

26

27 E. The contributions of which I complain, 
are

28 clearly distinguishable from the fact pattern of 
AO 1977-42.

-2-



7 F. The refusal of Edmund G. Brown to recognize The

8 Brown For U.S. Senate Committee, to avoid compliance with 
FCC

9 and FEC compliance does not relieve him of the burden of com-

10 pliance with 2 U.S.C. 441(b). It is unlawful for any person

11 to accept a gift in connection with a campaign.

12

13 G. The pattern of appearances by Edmund G. Brown is

14 clearly related to the Up coming election. It began in August

15 of 1981 after the filing of the first report of The Brown 
For

16 U.S. Senate Committee. Every news story of his appearances

17 relates it directly to his campaign. We quote from a typical

18 news story which appeared in the San Diego Union of November

19 1, 1981:

20 "The net result has been hours of exposure to

21 potentially millions of listeners, something that

22 would have cost a campaign hundreds of thousands of

23 dollars - if anything like it could be purchased.

24 'It's brilliant,' was the judgment of Stuart

25 Spencer, one of California's most experienced cam-

26 paign managers and one of the men who made great use

27 of the communications skills of another man to win a

28 statewide office when he managed Ronald Regan's 1966

-3-



5. revolutionize campaign~s her~e And across the nation*.

6 Both of these Republican political sirategistS

7 said the talk-show format was a perfect 
opportunity

8 for Brown to improve his political image, giving 
him

9 a chance to demonstrate his command 
of the issues and

10 his openness. The live call-in format gives 
the appear-

11 ance of vulnerability, which creates 
an image of pci-

12 itical courage, the two said in separate interviews."

-- 13

14 H. Contributi6ns of those corporations were 
made

15 as follows:

16 a) The American Broadcasting Company, 
made the

17 following contributions of radio time 
to Edmund G. Brown, Jr.

18 on KABC, Los Angeles:

19 1. August 24, 1981, 4 hours (Michael Jackson)

20 2. November 13, 1981, 3 hours (Sports Talk)

21 The quoted rate for the radio time 
contributed

22 is $400.00 for five (5) minutes. The estimated value of the

23 contribution is $33,600.00.

24 b) The American Broadcasting Company made 
the

25 following contribution of radio time 
to Edmund G. Brown, Jr. on

26 KGO, San Francisco:

27 1. October 19, 1981, 3 hours (Jim Eason Show)

28 The quoted rate for the radio time 
contributed

-4-
I



1,. October z, o oa

The quoted rate for the i

is $65.00 per minute. The estimated value

Z
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20

21

22

23

24

25

26

27

28

$l7,550.00.

d) McClatchy Broadcasting'Corp. made 
the fo1lowing

contribution of radio time to 
Edmund G. Brown, Jr. on KFBK,

Sacramento:

1. September 22, 1981, 21 hours

2. October 30, 1981, 2g hours

The quoted rate for the radio 
time contributed

is $40.00 per minute. The estimated value of the 
contribution

is $12,000.00.

e) McClatchy Broadcasting Corp. 
made the following

contribution of radio time 
to Edmund G. Brown, Jr. on 

KBEE, Modest(

1. September 23, 1981, 3 hours

The quoted rate for the radio 
time contributed

is $13.00 per minute. The estimated value of the 
contribution

is $2,340.00.

f) McClatchy Broadcasting Corp. 
made the follow-

ing contribution of radio time 
to Edmund G. Brown, Jr. on KMJ,

Fresno:

1. September 21, 1981, 3 hours

The quoted rate for the radio 
time contributed

is $20.00 per minute.' The estimated 
value of the contribution



6telephone inquiries to the indicated stations.'

7

8 J. The Compission has always held corporations 
to A

9 higher standard with respect to contributions 
in connection

10 with a campaign for Federal office. 
On the basis of news stories

it which appeared, one of which is quoted 
above, every official of

12 the donating corporations must have 
known that the appearances

13 had a direct relation to the campaign.

14

15 K. The relationship to the campaign was 
equally well

16 known to the Brown staff which 'solicited and 
continues to solicit

17 appearances. Edmund G. Brown's knowing acceptance of 
these

c IS contributions is unlawful.

19

20 L. I respectfully request that the Federal 
Election

21 Commission proceed with an enforcement 
action pursuant to

22 2 U.S.C. 437(a) to prevent further violations.

23

24 M. I authorize you to communicate directly 
with

25 Burton R. Cohn of the law firm of Cohn, 
Gotcher, Singer and

26 Anderson at 833 Wilshire Boulevard, Fifth 
Floor, Los Angeles,

27 California, 90017, in all matters connected 
with the Complaint.

28 //

-6-



7 STATE OF CALIFORNIA)

SCOUNTY OF 
S.

9

10 oI, /4./7/I efOre me, the undersigned,

11 a Notary Public in and for said State, personally appeared

. 12 THEODORE A. (TED) BRUINSMA, known to me to be the person whose

13 name is subscribed to the within instrument and acknowledged that

14 he executed the same.

15 WITNESS my hand and official seal.

16

17 _________

OFF',C"A L S1 EA Notary Public

c 18 ILI - CALIFORNIA
?-P j '^. COUNlY

19 *' roni. exp' n JUL 12,1983

20

21

22

23

24

25

26

27

28

A -'~

L ~ 

-7-
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S FEDERAL ELECTION COMMISS ION

9

10

NW THEODORE A. (TED) BRUINSMA, ))

0 12 Alleges Violations By )AMENDED COMPLAINT OF VIOLATION
) OF FEDERAL ELECTION CAMPAIGN ACT

- 3 AMERICAN BROADCASTING SYSTEM, )
a corporation, McCLATCHY ) SECTION 2 U.S.C. 441(b).

14 BROADCASTING CORP. GANNETT ) Pursuant to 2 U.S.C. 437(g) (a)

COMPANY,, fIC. and EDMUND G. )
15 BROWN, JR.

16

17 I, THEODORE A. (TED) BRUINSMA, do allege 
that the

18 provisions of 2 U.S.C. 441(b), the Federal 
Election Campaign Act,

C"' 19 have been and are continuously being violated 
by the American

CC 20 Broadcasting Company, Gannett Company, Inc., McClatchy 
Broadcasting

21 Corp. and Edmund G. Brown, Jr., Governor of the State of California.

22 A. 2 U.S.C. 441(b)(a) states in part that:

23 "it is unlawful . . . for any corporation to make a

24 contribution in connection with any election 
at which

25 . . . a Senator . • • (is) voted for, or in connection

26 with any primary election . . . for the foregoing

27 office(s) . . . or for any candidate or other person

28 to accept or receive any contribution prohibited 
by



7 C. The American Broadcasting System, Gannetz uoupany,

8 Inc. and the McClatchy Broadcasting Corp. 
are corporations

9 organized under the law of one or more of the 
United States and

10 as such are specifically prohibited from 
making any gift of

11 services in connection with a Federal election. Each of these

12 corporations on one or more occasions, 
as delineated below, made

13 a gift of radio time to Edmund G. Brown, Jr. for the major

14 purpose of influencing the primary and general 
election for the

15 U.S. Senator from California in 1982.

16

17 D. It is a well known fact of political life, 
recog-

18 nized by the Commission, that the major 
purpose of campaigning

19 is to improve name recognition, and in the 
words of Commissioner

20 Staebler, in his dissent to Advisory Opinion 
AO 1977-42:

21 "the funding of appearances by a candidate, 
during a

22 campaign, on programs which directly appeal 
to citi-

23 zens concerned with issues involved in the 
on-going

24 campaign is, I believe, inescapably a contribution

25 to that candidate."

26

27 E. The contributions of which I complain, are

28 clearly distinguishable from the fact pattern 
of AO 1977-42.

If -2-



7 F. The refusal of Edmund G. Brown to recogni
ze The

8 Brown For U.S. Senate Couuittee, to avoid compliance with FCC

9 and FEC compliance does not relieve him of the burden of 
com-

10 pliance with 2 U.S.C. 441(b). It is unlawful for any person

11 to accept a gift in connection with a campaign.

12

13 G. The pattern of appearances by Edmund G. Brown is

14 clearly related to the p coming election. It began in August

15 of 1981 after the filing of the first report of 
The Brown For

16 U.S. Senate Committee. Every news story of his appearances

17 relates it directly to his campaign. We quote from a typical

18 news story which appeared in the San Diego Union of November

19 1, 1981:

20 "The net result has been hours of exposure to

21 potentially millions of listeners, something that

22 would have cost a campaign hundreds of thousands of

23 dollars - if anything like it could be purchased.

24 'It's brilliant,' was the judgment of Stuart

25 Spencer, one of California's most experienced cam-

26 paign managers and one of the men who made great use

27 of the communications skills of another man to win a

28 statewide office when he managed Ronald Regan's 1966

-3-



B" Roth of these Republican political stratei its

7 said the talk-show format was a perfect opportunity

8 for Brown to improve his political image, 
giving him

9 a chance to demonstrate his command of the 
issues and

10 his openness. The live call-in format gives the appear-

11 ance of vulnerability, which creates an image of 
pol-

o 12 itical courage, the two said in separate interviews."

-- 13

V 14 H. Contributibns of those corporations were made

15 as follows:

0 16 a) The American Broadcasting Company, 
made the

17 following contributions of radio time to Edmund G. Brown, 
Jr.

C 18 on KABC, Los Angeles:

( 19 1. August 24, 1981, 4 hours (Michael Jackson)

20 2. November 13, 1981, 3 hours (Sports Talk)

21 The quoted rate for the radio time contributed

22 is $400.00 for five (5) minutes. The estimated value of the

23 contribution is $33,600.00.

24 b) The American Broadcasting Company made the

25 following contribution of radio time to Edmund 
G. Brown, Jr. on

26 KGO, San Francisco:

27 1. October 19, 1981, 3 hours (Jim Eason Show)

28 I The quoted rate for the radio time contributed

-4-



......... ... October 214, 1981, 3 hours (z~i44R *, torj

:60 The quoted rate for the radio 
time.0ontributed

7 is $65.00 per minute. 
The estimated value of 

contribution is

S$17,550.00.

9 d) McClatchy Broadcasting 
Corp. made the following

10 'contribution of radio 
time to Edmund G. Brown, 

Jr. on KYBK,

i11 Sacramento:

12 
1. September 22, 1981, 2h hours

13 
2. October 30, 1981, 2 hours

14 The quoted rate for the radio 
time contributed

15 is $40.00 per minute. The estimated value of the 
contribution

16 is $12,000.00.

__ 17 e) McClatchy Broadcasting Corp. 
made the following

18 contribution of radio time to 
Edmund G. Brown, Jr. on KBEE, 

Modest(

N 19 1. September 23, 1981, 3 hours

cc 20 The quoted rate for the radio time contributed

21 is $13.00 per minute. The estimated value of the 
contribution

22 is $2,340.00.

23 f) McClatchy Broadcasting 
Corp. made the follow-

24 ing contribution of radio 
time to Edmund G. Brown, Jr. 

on KMJ,

25 Fresno:

26 1. September 21, 1981, 3 hours

27 The quoted rate for the radio 
time contributed

28 is $20.00 per minute.' The 
estimated value of the contribution

-5-
C-'e 7 / 11



6 telephone inquiries to the indicated stations*'.

7

8 j. The commission has always held corporations to a

9 higher standard with respect to contributions in connection

10- with a campaign for Federal office. on the basis of news stories

I1 which appeared, one of which is quoted above, every official 
of

121 the donating corporations must have known that 
the appearances

13 had a direct relation to the campaign.

14

15 K. The relationship to the campaign was equally well

16 known to the Brown staff which 'Solicited and continues 
to solicit

17 appearances. Edmund G. Brown's knowing acceptance of these

c 18 contributions is unlawful.

19

20 L. I respectfully request that the Federal Election

21 Commission proceed with an enforcement action pursuant 
to

22 2 U.S.C. 437(a) to prevent further violations.

23

24 M. I authorize you to communicate directly with

25 Burton R. Cohn of the law firm of Cohn, Gotcher, Singer 
and

26 Anderson at 833 Wilshire Boulevard, Fifth Floor, Los 
Angeles,

27 California, 90017, in all matters connected with the 
Complaint.

28 1/ /I/
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7 STATE OF CALIFORNIA

8COUNTY0

9

10 On 64?A- ,e/ /f// before me, the undersigned,

11 a Notary Public in and for said State, personally appeared

12 THEODORE A. (TED) BRUINSHA, known to me to be the person whose

13 name is subscribed to the within instrument and acknowledged that

14 he executed the same.

15 WITNESS my hand and official seal.

16

17 Z.7 -6LF&ASEA

KNCUDON Notary Public

20

21

22

23

24

25

26

27
28

-7-
C>.,1
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FROM a
COHN, GOTCHER, SINGI

An.rueys as
83WILsHIR BouzzvAmi Tum FLOOR

TO a

Charles-Steele,
General counsel
The Federal E
13-25 K Street,
Washington, D.C
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