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FEDERAL ELECTION COMMISSION

WASHING TON DC 20461

August 19, 1982

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Joy Koletsky

Staff Counsel

National Education Association
1201 - 1l6th Street, N.W.
Washington, D.C. 20036

Re: MUR 1411
Dear Ms. Koletsky:

This is to advise you that the Federal Election
Commission ("Commission®™) has considered whether or not the
National Educaticn Association ("NEA") and the National
Education Association Political Action Committee ([“NEA-PAC")
violated 2 U.5.C. § 441b in connection with payments for
certain fundraising costs of NEA-PAC in 1980. Specifically
at issue were reimbursements by NEA to NEA-PAC for
$18,276.95 spent on pens and TV sets for fundraising, as
well as an initial payment by NEA for "Carter-Mondale-NEA"
buttons used in connection with NEA-PAC solicitations.
These transactions were described by you in some detail in
two letters dated December 10, 1980, in response tO reguests
for additional information from the Reports Analysis
Division dated Movember 28, 1980.

August 17, 1982, the Commission voted to take no
action in connection with NEA's reimbursement of NEA-
518,276.95 worth of pens and TV sets. For your
the Commissicn alsec voted to find no reason to
believe NEA and NEAR-PAC wviclated 2 U.S.C. § 441b in
connection with NEA's initial payment for the "Carter-
Mondale-NEA" buttons. The General Counsel's Factual and




Letter to Joy Koletsky
Page 2

Legal Analysis which formed a basis for the Commission's findings
is attached.

In view of the foregoing, the file in this matter has been
closed. It will become part of the public record within 30 days.
Should you wish to submit any materials to appear on the public
record, please do so within 10 days.

If you have any gquestions, please direct them to Scott
Thomas, the attorney handling this matter, at (202) 523-4166.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel

Attachment
General Counsel's Factual and Legal Analysis




FEDERAL ELECTION COMMISSION
GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR 1411
STAFF MEMBER(S) & TEL. NO.
Cauman/Thomas

RESPONDENT National Education Association
National Education Associaticn Political Action
Committee

SOURCE OF MUR: I NTERNALLY GENERATETD

SUMMARY OF POSSIBLE VIOLATIONS

This matter was referred by the Reports Analysis Division
("RAD"). The National Education Association ("NEA"™) and the
National Education Association Political Action Committee {"NEA-
PAC") may have violated 2 U.5.C. § 441b(a) because a check to a

button manufacturer for "Carter-Mondale-NEA™ buttons used for

NEA-PAC fundraising was drawn on an NEA accovnt even though NEA-

PAC quickly gave NEA money to cover the entire payment. NEA and
NEA-PAC also may have violated 2 U.5.C, § 441b(a) because NEA
reimbursed NEA-PAC for approximately S$18,000 of fundraising
costs,
FACTUAL AND LEGAL ANALYSIS

A. Facts concerning payment for Carter-Mondale-NEA buttons

In its monthly report filed in June of 1980, NEA-PAC
reported an independent expenditure of $12,080.53 to the

Weingeroff Laramie President Corporation for Carter-Mondale
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buttons., It was noted on the report that the check to the
manufacturer was drawn on an NEA account for "administrative
reasons" but that NEA-PAC funds were used to pay for the buttons.
NEA Staff Counsel explained this transaction in a letter dated
December 10, 1980, in response to a regquest for further
information from RAD. According to the clarification, NEA-PAC
proposed to raise PAC funds by selling members buttons inscribed
"Carter-Mondale-NEA." The NEA General Counsel's Office was asked
to approve the purchase of the buttons and did so. 1Initially,
the position of counsel was that the buttons could be purchased
with NEA treasury funds as they were to be used for
fundraising/solicitation. However, counsel asked for additional
time in which to consider the matter, and concluded that it would

be safer for NEA-PAC to pay for the buttons to avoid dispute over

whether NEA had made a prohibited treasury fund expenditure,

Meanwhile, when the manufacturer's invoice was received the
payment was charged to an NEA account by staff persons apparently
unaware of the counsel's decision. Wwhen the staff learned
shortly thereafter that NEA-PAC funds should have been used, an
NEA-PAC check was promptly issued to NEA to reimburse NEA for the
payment to the manufacturer.

B. Facts concerning reimbursement by NEA for other alleged
NEA-PAC fundraising costs

In its monthly report filed in August of 1980, NEA-PAC

reported receiving reimbursements from NEA totalling
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approximately $18,000 for payments made by NEA-PAC on June 5,
1980, for Cross pens and 10 Panascnic TV sets, In a second
letter dated December 10, 1980, NEA Staff Counsel explained that
the pens and TV's were to be used for a fundraiser. NEA-PAC paid
for these items on June 5, 1980, because at that time NEA had not
decided whether or not to use treasury funds for these items.
Later, NEA decided to do so, and reimbursed NEA-PAC on July 29,
1980.

C. Relevant law and its application to the facts
concerning the Carter-Mondale-NEA buttons

Pursuant to 2 U.S5.C. § 441lb(a) it is unlawful for any labor
organization to make a contribution or expenditure in connection
with any Federal election or for any political committee to
knowingly accept or receive any such contribution. See also
11 C.F.R. §§ 114.1(a}(1l) and 114.2(b}) and (c). A labor
organization may, however, expend funds from its general treasury
for the purpose of bearing the costs of soliciting contributions
to its separated segregated fund. See 2 U.S5.C., § 441b(b) (2)(C):
11 C.F.R. §§ 114.1(a)(2)(iii), 114.1(b), and 114.5(b). A labor
organization may also expend treasurv funds on communications on
any subject, including partisan communications, to i1ts members
and their families. See 2 U.5.C. § 441b(b)(2)(A); 11 C.F.R.

§§ 114.1(a)(2) (i) and 114.3.
Because NEA as a labor organization may use its general

treasury funds for NEA-PAC solicitation costs, the issue here is
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whether the inscription "Carter-Mondale-NEA"™ on the buttons

removed payment for the buttons from being a legitimate

fundraising expense.

Neither 2 U.5.C. § 441b(b) (2) (C) nor the regulations
specifically address the issue of whether partisan campaign
buttons may be utilized in connection with PAC solicitations.l/
It should be noted, however, that allowable partisan
communications by a labor organization to its members include
express advocacy, and such communications may be made in a manner
which includes but is not limited to the distribution of
printed materials. See 1l C.F.R. § 114.3(b) and (c).

Thea letter from NEA counsel indicates that the buttons were
going to be scld to members as part of solicitation/fundraising
for PAC funds and that they were purchased from the manufacturer,
not the Carter-Mondale campaign. See 11 C.F.R. § 114.3(c) (1) (i) and
(ii). In the absence of any indication that, in the course of
the solicitation, NEA-PAC instructed members to distribute the
buttons outside of NEA membership, the General Counsel recommends

that the Commission find no reason to believe that either NEA or

1/ The Commission has previously considered the payment by a
local of the Teamsters union for jackets bearing the insignia
"D.R.I.V.E." (the PAC insignia) a legitimate fundraising expense.
See RO 198B1-7 at 3-4.
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NEA-PAC violated 2 U.S5.C. § 441b(a) by NEA's initial payment for
the buttons, zf

D. Application of the law to facts concerning
reimbursement by NEA of other NEA-PAC fundraising costs

The term "contribution or expenditure®™ as used in 2 U.S.C.
§ 441b(a) is defined to include any direct or indirect payment,

loan, advance, or gift of money or anything of value to any

candidate, campaign committee, or political party or organization

in connection with a federal election. 2 U.S5.C. § 441b(b)({(2). A
labor organization may, however, pay for the establishment,
administration, and sclicitation of contributions to a separate
segregated political fund of its members and their families as
such payments are excluded from the definition of § 441b
contributions and expenditures. See 2 U.S5.C. § 441b(b) (2)(C).
Commission regulations specifically allow a labor organization to

pay for fundraising plans that involve a raffle or prize as long

*he prize is not disproportionately valuable. 11 C.F.R.

3 =

§ 114.5(b)(2).

2/ Although we construe this transaction to be a payment for
solicitation costs, it is also argquable that it amounted to a
communication expressly adveocating the election of a clearly
identified candidate which, under 2 U.S5.C. § 431(9)(B})(iii) and
11 C.F.R. § 100.8(b)(4), must be repcrted by NEA on FEC Form 7.
However, because the transaction was reported by NEA-PAC and was
ultimately paid by NEA-PAC, we do not recommend making any
further finding.
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Assuming that NEA could have incurred the 518,276.95 cost of
the pens and TV sets here involved, there remains the question of
whether NEA's payment to NEA-PAC, rather than to the vendors
involved, violated 2 U.S5.C. § 441b. The statute prohibits "“any

payment ... of money ... to any ... political ... organization,

in connection with any [federal] election.”™ Though NEA may pay

for NEA-PAC solicitation costs, NEA-PAC must remain a "separate
segregated™ fund.

The meaning of the phrase "separate segregated political
fund” has been explored to some extent by the courts. 1In

Pipefitters Local Union No. 562 v. United States, 407 U.S. 385

{1972) , the Supreme Court examined the legislative history of

§ 705 of the Federal Election Campaign Act of 1971, amending then
18 U.S.C. § 610. That addition, known as the Hansen amendment,
both codified existing case law interpreting § 610, and
introduced the exception to the general prohibition against union
political activity, which permits separate segregated funds. The

Court in Pipefitters concluded that the terme "separate" and

"segregated™, as used in § 205, were intended to be synonomous
.., that neither term was meant to require any greater

degree of separation of funds than would the other term, standing

alone. 407 U.S. at 426. The Court construed the statute to

permit a union to control its political fund, and stated that "a
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fund must be separate from the sponsoring union only in the sense
that there must be a strict segregation of its monies from union
dues and assessments.™ 407 U.5. at 414.

Referring to that holding, the Court of Appeals, in FEC v.

American Federation of Labor Congress of Industrial

Organizations, 628 F.2d 97 (D.C. Cir. 1979), cert. denied, 449

U.S5. 982 (1980), stated that the Supreme Court had limited the

scope of its Pipefitters decision by the latter-cited language.
The appeals court said the gquestion before it was not considered

in Pipefitters (whether loans by a political fund to a treasury

fund, and their repayment, were permissible), and that the
Supreme Court's ruling did not provide specific notice that such
inter-fund transfers are prohibited by the Act. 628 F.2d at 101.

The court said the Pipefitters holding would not rule ocut a view

that, "if carefully accounted for, loans by the 1:nicn‘s]
political fund to the regular fund financed by dues were not
inconsistent with the funds being 'separate' and therefore not in
conflict with the requirement of 'segrecation'." Id. at 102.

The AFL-CIO court therefore appeared to suggest that the Act may
not prohibit all commingling of treasury and voluntary funds. It
nonetheless upheld the finding of a vioclation and noted that the
law's purpose is to protect union members by preventing union

treasury funds from being transferred to a political fund.




Certainly, there is a strong policy reason for preventing
labor organizations (or corporations) from paying their separate
segregated funds for solicitation costs, rather than directly
paying the vendors involved. The potential for using such
transfers to get excess treasury funds into the political fund is
significant., If permitted without restriction, such transactions
easily could become a mechanism for hiding payments to the
political fund of more than the actual costs of the solicitation
efforts. By requiring that the labor organization (or
corporation) pav the vendors directly for solicitation costs, the

possibility of placing treasury funds at the disposal of the

political fund is removed. 3/

The Commission on some occasions has permitted a connected
organization to reimburse its separate segregated fund, on a one
time basis, for expenses initially paid for by the fund but which

could have been paid for by the connected organization.

3/ In certain limited situations the Commission has allowed
unions and corporations to collect both PAC funds and non-PAC
funds 1n a combined payment and to then transfer the PAC funds to
the separate segregated fund. For example, in Advisory Opinion
1978-98, the Commission permitted a union to transfer to its
separate segregated fund that portion of the payments from
members' employers that represented voluntary PAC contributions
automatically deducted from members' paychecks. In Advisory
Opinions 1978-42, 1979-19, and 1981-4, the Commission allowed
incorporated entities to transfer to their separate segregated
fund that portion of combined billing receipts that was for their
PAC.

{cont'd. next page)
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In Advisory Opinions 1979-72 and 1979-33 and in Re. AOR 1976-111,
the Commission allowed the connected organization involved to
reimburse its separate segregated fund for costs paid by the fund
inadvertently or by mistake. Each of those situations is
distinguishable from the present set of facts. Here, NEA's
reimbursement of NEA-PAC appears to have stemmed simply from a
reversal of position made after the initial decision to have NEA-
PAC pay for the expenses. Accordingly, the above-cited advisory
opinions do not serve to shield respondents' actions from the

restrictions of § 441b. See Advisory Opinion 1982-42.

3/ (cont'd.)

It could be argqued that these situations also raise the
potential for the transfer of extra treasury funds to the
separate segregated fund and that such payments for contributions
collected alsc should be flatly prohibited. However, unlike a
payment for seclicitation costs, a payment for contributions
collected is subject to certain safeguards under the statute,

For example, the treasurer of a political committee is required
to keep an account of all "contributicne™ received by the
committee. See 2 U.5.C. § 432(c): 11l C.F.R. § 102.9(a). Mo such
express reguirement exists with regard to general receipts, such
as payments for solicitation costs incurred. In addition, the
payment for "contributions™ collected must be done within at
least 30 days of receipt, see 2 U.S.C. § 432(b)(2); 11 C.F.R.

§ 102.8B(b), whereas no such time regquirement exists for the
payment of a committee's solicitation costs., These safeguards
with respect to the transfer of contributions collected, i.e.
accurate records and timely payment, assure that such
transactions can be easily monitcored. Absent such safeguards for
payments of solicitation costs, the potential for improper
transfers is greater and a more restrictive approach is
warranted.
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Recently, in connection with RAD referral 82L-5 the
Commission declined to open a MUR even though there was no
indication that the reimbursement resulted from a mistake. See
Agenda Document #X82-055, dated April 30, 1982. However, the
General Counsel's Office analyzed the transaction as a § 441b
violation and recommended not opening a MUR because of the minor

nature of the violation and the fact that the committee involved
gave assurance that the problem would not recur,
Because NEA's reimbursement does not appear to have been an
effort to correct an earlier mistake, and because this
ransaction falls within the scope of the prohibitions of the
statute, the Office of General Counsel recommends that the

Commission find reason to believe that NEA and NEA-PAC violated

2 U.5.C. § 441b(a) in connection with the $18,276.95 payment, but

that no further action be taken.
RECOMMENDATIONS
1. Find no reason to believe that WEA and KEA-PAC violated
2 U.S.C. § 441b(a) by NEA's initial payment for Carter-Mondale-
NEA buttons used for NEA-PAC fundraising.
2 Find reason to believe that NEA and NEA-PAC violated
2 U.5.C. § 441b(a) by NEA's reimbursement of $18,276.95 of NEA-
PAC's fundraising costs, but take no further action,

3. Close the file in this matter.




In the Matter of

National Education Association

National Education Association
Political Action Committee

CERTIFICATION

1, Marjorie W. Emmons, Recording Secretary for the Federal Election

Comission Executive Session on August 17, 1982, do hereby certify that

the Camuission took the following acticns in MUR l411:

1. Failed in a vote of 3-3 to pass a motion to find reason
to believe that MEA and NEA-PAC viclated 2 U.S5.C. S44lb(a)
by NEA's reimbursement of $18,276.95 of NEA-PAC's
fundraising costs, but take no further action.

Commissioners Aikens, McDonald, and Reiche voted
affirmatively for the motion; Commissioners Elliott,
Harris, and McGarry dissented.

Failed in a vote of 3-3 to pass a motion to find no
reason to believe that NEA and NEA-PAC violated

2 U.5.C. §44lb(a) by NEA's reimbursement of $18,276.95
of NEA-PAC's fumdraiging costs.

Commissioners Elliot%, Harris, and McGarry voted
affirmatively for the motion; Cammissioners Aikens,
McDonald, and Reiche dissented.

Decided by a vote of 5=1 to take no further action and
close the file in MUR l411.

Camissioners Aikens, Elliott, Harris, McGarry, and McDonald
voted affirmatively for the decision. Commissioner Reiche
dissented.

Attest:
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Marjorie W. Emmons
Secretary of the Comission




BEFORE THE FEDERAL ELBECTION COMMISSION

In the Matter of

National Education Association

)
)
National Education Association; )
)

Political Action Comittee )

CERTIFICATION

I, Marjorie W. Brmons, Recording Secretary for the Federal
Election Commission Executive Session on August 10, 1982, do
hereby certify that the Commission acted as follows in MUR 1411:

1. Decided by a vote of 4-0 to find no reason to

believe that NEA and NMEA-FAC violated 2 U.5.C.

§441b(a) by NEA's initial payment for Carter-
Mondale NEA buttons used for NEA-PAC fundraising.

Camissioners Elliott, McDonald, McGarry., and
Reiche voted affimmatively for the decision.
Commissioner Harris abstained in the vote and
Comissioner Alkens was not present at the time
of the vote.

Failed by a vote of 3-2 to pass a motion to find no
reason to believe that NEA and NEA-PAC violated

2 U.5.C. §441b{a) by NEA's reimbursement of 518,276.95
of NEA-PAC's fundraising costs.

Commissioners Elliott, Harris, and McGarry voted
affirmatively for the motion; Cammissioners McDonald
and Reiche dissented; Commussioner Alkens was not
present.

Attest:

o @ [
Z” , ol 7y) é;{_,,%,

Mariorie W. Emmons
Secretary of the Cammission
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FEDERAL ELECTION COMMISSION

WASHNCTOS DC. 20483

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Joy Koletsky

Staff Counsel

National Education Association
1201 - l6th Street, N.W.
washington, D.C. 20036

Re: MUR 1411
Dear Ms. Koletsky:

This is to advise you that the Federal Election
Commission ("Commission™) has considered whether or not the
Mational Education Association ("NEA"™) and the National
Education Association Political Action Committee ("NEA-PAC")
viclated 2 U.S5.C. § 441b in connection with payments for
certain fundraising costs of NEA-PAC in 1980. Specifically
at 1ssue were reimbursements by NEA to NEA-PAC for
$18,276.95 spent on pens and TV sets for fundraising, as
well as an initial payment by NEA for "Carter-Mondale-NEA™
buttons used in connection with NEA-PAC solicitations.

These transactions were described by you in some detail in
two letters dated December 10, 1980, in response to requests
for additional information from the Reports Analysis
Division dated Movember 28, 1980,

On August 17, 1982, the Commission voted to take no
further action in connection with NEA's reimbursement of NEA-
PAC for $18,276.95 worth of pens and TV sets. For your
information, the Commission alsec voted to find no reason to
believe NEA and NEA-PAC viclated 2 U.S.C. § 441b in
connection with NEA's initial payment for the "Carter-
Mondale-NEA" buttons. The General Counsel's Factual and
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Page 2

Legal Analysis which formed a basis for the Commission's findings
is attached.

In view of the foregoing, the file in this matter has been
closed. It will become part of the public record within 30 days.
Should you wish to submit any materials to appear on the public
record, please do so within 10 days.

If you have any questions, please direct them to Scott
Thomas, the attorney handling this matter, at (202) 523-4166.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel

i

Attachment l
General Counsel's Factual and Legal Analysis




FEDERAL ELECTION COMMISSION

WWASHINGTON, 110 Mkl

MEMORANDUM TO: CHARLES STEELE
-

FROM: MARJORIE W. EMMONS /JODY C. RANSOM
OFFICE OF THE SECRETARY TO THE CO S51I0N

AUGUST 3, 1982

ADDITIONAL OBJECTION - MUR 1411 First General
Counsel's Report dated 7-29-82; Received in 0CS,

7-29-82, 3:44

You were notified previously of an objection by
Commissioners Reiche, iiarris and Aikens.

Commissicner Elliott submitted an additional
objection at 2:48, August 2, 1982.

This matter will be discussed in executive session

on  Tuesday, August 10, 1982.




FEDERAL ELECTION COMMISSION

WASHINGTON DT b
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CHARLES STEELE N
ﬂ&

MARJORIE W. EMMONS /JODY C. RANSOM
OFFICE OF THE SECRETARY TO THE COMMISSION

AUGUST 2, 1982
ADDITIONAL OBJECTION - MUR 1411 First General
Counsel's Report dated 7-29-82; Received in
Ocs, 7-29-B2, 3:44
You were notified previously of an objection by
Commissioner Reiche.
Commissioner Aikens submitted an additional objection
2:25, August 2, 1982.
This matter will be discussed in executive session

Tuesday, August 10, 1982.
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WASHING TN DL AL
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CHARLES STEELE ,t'\\ )f.
MARJORIE W. EMMONS /JODY C. msmg
OFFICE OF THE SECRETARY TO THE COMMISSION

AUGUST 2, 1982
ADDITIONAL OBJECTION - MUR 1411 First General

Counsel's Report dated 7-29-82; Received in
DCs, 7-29-82, 3:44

You were notified previously of an objection by

Commissioners Reiche and Aikens.

Commissioner Harris submitted an additional objection

at 2:37, August 2, 19B2.

This matter will be discussed in executive sessicn

on Tuoesday, August 10, 1982.




FEDERAL ELECTION COMMISSION
WASHINGTON D C 20481

CHARLES N. GENERAL COUNSEL
MARJORIE W / JODY Rmﬁ(z
AUGUST 2, 1982

OBJECTION - MUR 1411 First General Counsel's
Report dated 7-29-82; Received in 0OCS,
7-29-82, 3:44

The above—named document was circulated to the Commission on
July 30, 1982 at 2:00.

Camissioner Reiche submitted an objection at 11:27, August 2,
1982.
This matter will be placed on the agenda for the Executive

Session of Tuesday August 10, 1982. A copy of Commissioner Reiche's

wote sheet with comments is attached.

Attachment:
Vote sheet




July 29, 1982

MEMORANDUM TO: Marijcrie W. Emmons

FROM: Phyllis A. Kayson

SUBJECT: MUR 1411

Please have the attached First Genaral Counsal's Report
distributed to the Commission mn a 48 hour tally bakés.

Thank you.

Attachment

ec: Thomas
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Washington, D.C. 20463 -y

82 Ju1 29 P3:y
FIRST GENERAL COUNSEL'S REPORT L

DATE AND TIME OF TRANSMITTAL MUR 1411
BY OGC TO THE COMMISSION - -. o STAFF MEMBER
Scott Thomas

SOURCE OF MUR: INTERNALLY GENERATETD
RESPONDENTS' NAMES: National Education Association
National Education Association Political
Action Committee
RELEVANT STATUTE: 2 U.5.C. §§ 431(9)(B) (iii), 432(b)(2) and (c),
441b(a), 441b(b)(2)(A) and (C)
11 C.F.R. §§ 102.8(b), 102.9(a), 114.1(a) (1),
114.1(a) (2) (i) and ({(iii), 114.1(b), 114.2(b)
and (c), 114.3, and 114.5(b)
Re. AOR 1976-111
AD's 1978-42, 1978-98, 1979-19%, 1979-33,
1979-72, 1981-4, and 1981-7
INTERNAL REPORTS CHECEKED: Reports filed by the National Education
Association Political Action
Committee, June - August of 1980

FEDERAL AGENCIES CHECKED: None

GENERATION OF MATTER

This matter was referred by the Reports Analysis Division

("RAD")
SUMMARY OF POSSIBLE VIOLATIONS

The National Education Association ("NEA") and the National
Education Association Political Action Committee ("NEA-PAC") may
have violated 2 U.5.C. § 441lb{a) because a check to a button
manufacturer for "Carter-Mondale-NEA" buttons used for NEA-FAC

fundraising was drawn on an NEA account even though NEA-PAC
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quickly gave NEA money to cover the entire payment. NEA and NEA-

PAC also may have violated 2 U.S.C. § 44lb(a) because NEA
reimbursed NEA-PAC for approximately 518,000 of fundraising
costs.
FACTUAL AND LEGAL ANALYSIS

A. Facts concerning payment for Carter-Mondale-NEA buttons

In its monthly report filed in June of 1980, NEA-PAC
reported an independent expenditure of $12,080.53 to the
Weingeroff Laramie President Corporation for Carter-Mondale
buttons. (See Attachment 1, p, 5). It was noted on the report
that the check to the manufacturer was drawn on an NEA account
for "administrative reasons" but that NEA-PAC funds were used to
pay for the buttons. (Id.). NEA Staff Counsel explained this
transaction in a letter dated December 10, 1980, in response to a
request for further information from RAD. (See Attachment 1, pp.
10-11 and 7-8). According to the clarification, NEA-PAC proposed
to raise PAC funds by selling members buttons inscribed "Carter-
Mondale-NEA." (See Attachment 1, p. 10). The NEA General
Counsel's Office was asked to approve the purchase of the buttons
and did so, Initially, the position of counsel was that the
buttons could be purchased with NEA treasury funds as they were
to be used for fundraising/solicitation. However, counsel asked
for additional time in which to consider the matter, and
concluded that it would be safer for NEA-PAC to pay for the

buttons to aveoid dispute over whether NEA had made a prohibited
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treasury fund expenditure. Meanwhile, when the manufacturer's
invoice was received the payment was charged to an NEA account by
staff persons apparently unaware of the counsel's decision. When
the staff learned shortly thereafter that NEA-PAC funds should
have been used, an NEA-PAC check was promptly issued to NEA to
reimburse MEA for the payment to the manufacturer. (Attachment
1, p. 10).

B. Facts concerning reimbursement by NEA for other alleged
NEA-PAC fundraising costs

In its monthly report filed in August of 1980, NEA-PAC
reported receiving reimbursements from NEA totalling

approximately $18,000 for payments made by NEA-PAC on June 5,

1980, for Cross pens and 10 Panasonic TV sets. (See Attachment

2, P» 3). In a second letter dated December 10, 1980, NEA Staff
Counsel explained that the pens and TV's were to be used for a
fundraiser. (See Attachment 1, pp. 14-15). NEA-PAC paid for
these items on June 5, 1980, because at that time NEA had not
decided whether or not to use treasury funds for these items.
Later, NEA decided to do so, and reimbursed NEA-PAC on July 29,
1980. (1d.).

C. Relevant law and its application to the facts
concerning the Carter-Mondale=NEA buttons

Pursuant to 2 U.S.C. § 44lb(a) it is unlawful for any labor
organization to make a contribution or expenditure in connection

with any Federal election or for any political committee to




knowingly accept or receive any such contribution. See also

11 C.F.R. §§ 114.1(a) (1) and 114.2(b) and (c). A labor
organization may, however, expend funds from its general treasury
for the purpose of bearing the costs of soliciting contributions
to its separated segregated fund. See 2 U.S5.C. § 441b(b) (2)(C);
11 ¢.F.R. §§ 114.1(a)(2)(iii), 114.1(b), and 114.5(b). A labor
organization may also expend treasury funds on communications on
any subject, including partisan communications, to its members and
their families, See 2 U.S5.C. § 441b(b)(2)(A); 11 C.F.R. §§ 114.1
fa) (2) (i) and 114.3.

Because NEA as a labor organization may use its general
treasury funds for NEA-PAC solicitation costs, the issue here is
whether the inscription "Carter-Mondale-NEA" on the buttons
removed payment for the buttons from being a legitimate
fundraising expense.

Neither 2 U.S.C. § 441b(b)(2)(C} nor the regulaticns
specifically address the issue of whether partisan campaign
buttons may be utilized in connection with PAC solicitations. 1/
It should be noted, however, that allowable partisan
communications by a labor organization to its members include
express advocacy, and such communications may be made in a manner
which includes but is not limited to the distribution of

1/ The Commission has previously considered the payment by a
local of the Teamsters union for jackets bearing the 1nsignia,
"D.R.I.V.E." (the PAC insignia) a legitimate fundraising expense,
See AD 1981-7 at 3-4.
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printed materials. See 11 C.F.R. § 114.3(b) and (c).

The letter from NEA counsel indicates that the buttons were
going to be sold to members as part of solicitation/fundraising
for PAC funds and that they were purchased from the manufacturer,
not the Carter-Mondale campaign. See Attachment 1, p. 10;

11 C.F.R. § 114.3(c)(1)(1) and (il). 1In the absence of any
indication that, in the course of the solicitation, NEA-PAC

instructed members to distribute the buttons outside of NEA

membership, the General Counsel recommends that the Commission
find no reason to believe that either NEA or NEA-PAC violated
2 U.S.C. § 441b(a) by NEA's initial payment for the buttons. 2/

D. Application of the law to facts concerning
reimbursement by NEA of other NEA-PAC fundraising costs

The term "contribution or expenditure" as used in 2 U.S.C.
§ 44lbfa) is defined to include any direct or indirect payment,
loan, advance, or gift of money or anything of value to any
candidate, campaign committee, or political party or organization
in connection with a federal election. 2 U.S.C. § 441b(b)(2). A
labor corganization may, however, pay for the establishment,
administration, and solicitation of contributions to a separate
seqregated political fund of its members and their families as

2/ Although we construe this transaction to be a payment for
solicitation costs, it is also arguable that it amounted to a
communication expressly advocating the election of a clearly
identified candidate which, under 2 U.5.C. § 431(9)(B)({iii) and

11 C.F.R. § 100.8(b){4), must be reported by NEA on FEC Form 7.
However, because the transaction was reported by NEA-PAC and was
ultimately paid by NEA-PAC, we do not recommend making any further
finding.




-6-

such payments are excluded from the definition of § 441b

contributions and expenditures. See 2 U.S.C. § 441b(b)(2)(C).
Commission requlations specifically allow a labor organization to
pay for fundraising plans that involve a raffle or prize as long
as the prize is not disproportionately valuable. 11 C.F.R.

§ 114.5(b}(2)}.

Assuming that NEA could have incurred the $18,276.95 cost of
the pens and TV sets here involved, there remains the question of
whether NEA's payment to NEA-PAC, rather than to the vendors
involved, violated 2 U.5.C. § 441b. The statute prohibits "any
payment ... of money ... to any ... political ... organization, in
connection with any [federal] election.® Though NEA may pay for
NEA-PAC solicitation costs, NEA-PAC must remain a “"separate
segregated" fund,

The meaning of the phrase "separate segregated political
fund™ has been explored to some extent by the courts. In

Pipefitters Local Union No. 562 v. United States, 407 U.S5. 385

(1972), the Supreme Court examined the legislative history of

§ 705 of the Federal Election Campaign Act of 1971, amending then
18 U.5.C. § 6l0. That addition, known as the Hansen amendment,
both codified existing case law interpreting § 610, and
introduced the exception to the general prohibition against union
political activity, which permits separate segregated funds. The

Court in Pipefitters concluded that the terms "separate™ and

"seqregated", as used in § 205, were intended to be synonomous




-

-- i.,e., that neither term was meant to require any greater
degree of separation of funds than would the other term, standing
alone. 407 U.S. at 426. The Court construed the statute to
permit a union to control its political fund, and stated that "a
fund must be separate from the sponsoring union only in the sense
that there must be a strict segregation of its monies from union
dues and assessments." 407 U.S. at 414.

Referring to that holding, the Court of Appeals, in FEC v.

American Federation of Labor Congress of Industrial

Organizations, 628 F.2d 97 (D.C. Cir. 1979), cert. denied, 449

U.S. 982 (1980), stated that the Supreme Court had limited the

scope of its Pipefitters decision by the latter-cited language.

The appeals court said the question before it was not considered

in Pipefitters (whether locans by a political fund to a treasury

fund, and their repayment, were permissible), and that the
Supreme Court's ruling did not provide specific notice that such
inter-fund transfers are prohibited by the Act. 628 F.2d at 101.

The court said the Pipefitters holding would not rule out a view

that, "if carefully accounted for, loans by the [union's]
political fund to the regular fund financed by dues were not
inconsistent with the funds being 'separate' and therefore not in
conflict with the requirement of 'segregation'."™ 1Id. at 102.

The AFL-CIO court therefore appeared to suggest that the
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Act may not prohibit all commingling of treasury and voluntary

funds. It nonetheless upheld the finding of a viclation and

noted that the law's purpose is to protect union members by

preventing union treasury funds from being transferred to a
political fund.

Certainly, there is a strong policy reason for preventing
labor organizations (or corporations) from paying their separate
segregated funds for solicitation costs, rather than directly
paying the vendors involved. The potential for using such
transfers to get excess treasury funds into the political fund is
significant., 1If permitted without restriction, such transactions
easily could become a mechanism for hiding payments to the
political fund of more than the actual costs of the solicitation
efforts. By requiring that the labor organization (or
corporation) pay the vendors directly for solicitation costs, the
possibility of placing treasury funds at the disposal of the
political fund is removed. 3/

3/ In certain limited situations the Commission has allowed
unions and corporations to collect both PAC funds and non-PAC
funds in a combined payment and to then transfer the PAC funds
to the separate seqregated fund. For example, in Advisory
Opinion 1978-98, the Commission permitted a union to transfer to
its separate segregated fund that portion of the payments from
members' employers that represented voluntary PAC contributions
automatically deducted from members' paychecks. In Advisory
Opinions 1978-42, 1979-19, and 1981-4, the Commission allowed
incorporated entities to transfer to their separate segregated
fund that portion of combined billing receipts that was for their
PAC,

(cont'd. next page)




-0

The Commission on some occasions has permitted a connected
organization to reimburse its separate segregated fund, on a one
time basis, for expenses initially paid for by the fund but which
could have been paid for by the connected organization. 1In
Advisory Opinions 1979-72 and 1979-33 and in Re. AOR 1976-111,
the' Commission allowed the connected organization involved to
reimburse its separate segregated fund for costs paid by the fund
inadvertently or by mistake. Each of those situations is
distinguishable from the present set of facts. Here, NEA's
reimbursement of NEA-PAC appears to have stemmed simply from a
reversal of position made after the initial decision to have NEA-
PAC pay for the expenses. Accordingly, the above-cited advisory
opinions do not serve to shield respondents' actions from the

restrictions of § 441b. See Advisory Opinion 19B2-42.

3/ (cont'd.)

It could be argued that these situations also raise the
potential for the transfer of extra treasury funds to the separate
segregated fund and that such payments for contributions
collected also should be flatly prohibited. However, unlike a
payment for solicitation costs, a payment for contributions
collected is subject to certain safeguards under the statute. For
example, the treasurer of a political committee is reguired to
keep an account of all "contributions®™ received by the committee,.
See 2 U.5.C. § 432(c); 11 C.F.R. § 102.9(a). No such express
requirement exists with regard to general receipts, such as
payments for solicitation costs incurred. 1In addition, the
payment for "contributions™ collected must be done within at
least 30 days of receipt, see 2 U.5.C. § 432(b) (2); 11 C.F.R.

§ 102.8(b), whereas no such time requirement exists for the
payment of a committee's solicitation costs. These safeguards
with respect to the transfer of contributions collected, i.e.
accurate records and timely payment, assure that such transactions
can be easily monitored. Absent such safeguards for payments of
solicitation costs, the potential for improper transfers is
greater and a more restrictive approach 1s warranted.
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Recently, in connection with RAD referral 82L-5 the

Commission declined to open a MUR even though there was no

indication that the reimbursement resulted from a mistake. See

Agenda Document #X82-055, dated April 30, 1982. However, the
General Counsel's Office analyzed the transaction as a § 441b
violation and recommended nct opening a MUR because of the minor
nature of the violation and the fact that the committee involved
gave assurance that the problem would not recur.

Because NEA's reimbursement does not appear to have been an
effort to correct an earlier mistake, and because this
transaction falls within the scope of the prohibitions of the
statute, the Office of General Counsel recommends that the
Commission find reason to believe that NEA and NEA-PAC violated
2 U.5.C. § 441b(a) in connection with the $18,276.95 payment, but
that no further action be taken.

RECOMMENDATIONS
L. Find no reason to believe that NEA and NEA-PAC violated
2 U.5.C. § 441lb(a) by NEA's initial payment for Carter-Mondale-
NEA buttons used for NEA-PAC fundraising.
- Find reason to believe that NEA and NEA-PAC violated
2 U.5.C. § 441b(a) by NEA's reimbursement of 518,276.95 of NEA-

PAC's fundraising costs, but take no further action,
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3. Close the file in this matter.

4. Approve attached letter.

Charles N. Steele
General Counsel

.“—7’ i tk_(i[@_(iiﬁ leyy

Kenneth A. Gross /
Associate General Counsel

Attachments
! G RAD referral with attachments (21 pages)

2. Selections from report filed by NEA-PAC in August of 1980
(3 pages)
3. Proposed letter (12 pages)
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-1 Terry Herndom, Tressurer
i Netional Education Associaticn
3 Political Action Conmittiee
3 1201 16th Street, N.W.
1 Washingten, DC 20036

ldentification No: COOO03ZSI

Reference: JUND MONTHLY (5/1/80-5/31/80)

R )

Dear Mr. Herndon:

% This letter is prompted by the Commission’s preliminary review of
L your June Monthly Report. The review raised questions 8% to specific
" cantributions and/or expenditures, and the reporting of certain

- information reguired by the Federal [lection Campaign Act. ki

itemization of these aress follows:

-Schedule E of your report discloses a check "drawn on the
N.E.A, account. . . fer administrative res2sons™ written im

payrent for an  independent eapenditure. Please be pdvited
H that a contribution from & Vabor organization 15 prohibited by
4 - 2 U.5.0. &41b. The definition of contribution includes “any

ane S - direct or indirect payment, distribution, loan, advance,

| dejosit or gift of money, or any service, or anything of value
I - to any. . . politica) orgenization™.

£ Dishursements of funds made from & union treasury account for
such  an expenditure would constitute & prohibited expenditure
under 2 U.S.C., d4d4&1b. 1f your Schedule E reflects your
committee’'s reimbursement of the union treasury account for
this disbursement, your report should be amended to reflect
the N.E.A. treasury account as the ultimate payee.

You Jre advised that this sort of activity 1s subject to
possible Tegal action by the Cormission. Please clarify the
nature of the "administrative reasons® this check was drawn on
the N.E.A. account instead of your committes account.

L o

En amendment to your original report correcting the above problems
should be filed with the Federal Election Cormission within fifteen (15)
Cays of the cate of this letter. If you need assistance, please feel

R o L e

B

I R R S e

Atochment |, o f’l
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TePry Herndon

* National Education Association
Political Action Committee

free to contact me on our toll free number, (BD0) #424-9530.
number is (202) 357-0026.

Sincerely,

Penny Harms
Reports Analyst
Reports Analysis Division
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OFFICE OF GENERAL COUNSEL
NATIONAL EDUCATION ASSOCIATION « 1201 16th 5t., N.W., Washington, D C 20036 « (202) 8334451

WILLARD M. McGUIRE, President TERAY HERNDON, Exscutive Direcis
BEAMNIL FRECITAG, Vice Presoent
MARY HATWOOD FUTRELL. Secrelary-Trastuns . *
i o
- -

December 10, 1980

Ms. Penny Harms

Report Analyst

Reports Analysis Division
Federal Elections Commission
washington, D.C. 20463

Re: June Monthly (5/1/B0-5/31/80)
1.D. No. C0G0003251

Dear Ms. Harms:

This letter is in response to your November 28, 1980 letter
to Terry Herndon regarding the above matter, in which I have been
authorized to represent the National Education Association Political
Action Committee (NEA-PAC). Your letter states that Schedule E of
the June Report of Receipts and Disbursements (June Monthly) filed
by NEA-PAC "discloses a check 'drawn on the NEA account ... for
administrative reasons' written in payment for an independent expend-
iture." After advising that 2 U.S.C. §441b prohibits contributions
from labor organizations, you ask that NEA-PAC "clarify the nature
of the 'administrative reasons' this check was drawn on the NEA
account instead of [the NEA-PAC)account.” The requested clarifica-
tion is provided below.

In April, 1980, the NEA Office of General Counsel (OGC) was
asked to approve the purchase by NEA of certain buttons inscribed
with the words "Carter-Mondale-NEA," which NEA-PAC proposed to sell
to members in order to raise political activity funds. We approved
the concept of the button sale and since the buttons were to be used
for purposes of solicitation/fundraising, we concluded that NEA treas-
ury funds could be used to purchase them. (See A.O. 1978-17.) How-
ever, we asked for additional time to consider the matter and, upon
further consideration, advised that NEA-PAC, rather than NEA, should
bear the expense. This position was taken to avoid any dispute over
whether the payment for the buttons by NEA might be deemed to consti-
tute an independent expenditure. The staff persons administering the
project for NEA-PAC apparently were unaware of the decision, however,
and when the manufacturer's invoices for the buttons were received,
Payment was charged to an NEA account. Shortly thereafter, the staff
Persons learned that NEA-PAC funds should have been used, and NEA-PAC

promo

otly issued a check to NEA reimbursing it for the earlier payment.

?ﬁ%\ugkuwuaqi ¥, Fl\[ﬁ
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Since NEA-PAC funds in fact were used’to purchase the
buttons, NEA-PAC reported its payment for the buttons as an
independent expenditure and listed the manufacturer of the
buttons, Weingeroff Larami President Corp. as "Payee"” on Sched-
ule E. In the interest of completeness, however, NEA-PAC in-
cluded the explanatory note indicating that for "administrative
reasons” the actual check was drawn on the NEA account. Thig
note may have been too cryptic and, consistent with the recom-
. mendation in your letter of November 28, we have attached an
amended Schedule E, which shows NEA as the payee of the

* NEA-PAC check, along with a brief explanation of the events
described above.

I trust that this clarification adequately responds to
the guestions raised in your letter. Please contact me if
you have any further guestions.

Sincerely,
~ /{r :
o ) i
Y Koletsky
> b S5taff Counsel
B = JK:dr
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1. Narms of Commintee (in Full)

National Education Association
Political Action Cmrurtitlz_g_e .

o] ]

Addrem (Numberand Stree:,~

1201 Sixteenth Street, N.W.

Ciry, Strte and Z1P Cooe
Washington, D. C. 20036

S Check if adcress is diterent than Sreviously reported.

FEC idemification Number
Cco0003251

B Thii commiriee qualified as 8 multicandidate com-

miTiet during this Reporting Period on
idate)

)

&, TYPE OF REFORT (check sppropriste bonus)
(s} [] Asril 15 Quarterly Report -

[ uly 15 Quartarly Repont
[C] Cerober 15 Ouanterly Repory
(] January 31 Year End Report
[J uty 31 Mid Year Reoort (Non-slection Yuar Only)
[ Monthty Report for _May 1980

] Tweifth day report preceding

Fyoe of Eiecuban
in the State of

secCtion an
D Thirtieth day repon fellowing the General Election

on n the Scame of
[} Terminstion Report

ls this Resorm an Amengment?
B YES S NO

SUMMARY

Covering Period Through

Column A
This Penod

Colurmn B i
Calendar Year-to-Dute |

{a) Cash en Hand January 1, 18 .
] Cash on Hand a1 Beginning of Reparing Period , .

{e} Total Recetipts (from Line 1B).

R

K] Subtoral (add lines B&) and Bic) for Column A and
lires B{a) and B2} for Calumn B).

ruspr
7. Teotal Dishursements (from Line 28) ,

e R E e e Eow e w

B Cushon Hand 31 Cose of Rezorting Period (submast line 7 from &(d)) . .
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9. D=5u and Cblizations Owead TO the Commmiee
{ltemize all on Scheoule Cor Scnecule D). .. v

10, Debts and Oblizations Owed BY the Cammitter
{lternize all an Scneaute C or Schedule D)

I eartify tham | hrws gnamineg tha Recom and 1o (he Dest of my know ieoge and belief

T W Trud, CofFesT and compiem

Terry Herndon

Twe or Prirt Mama of Tresaunr

For turthar irformation, commss:
Friemal Election Commungn

Toll Fres BOO-424-3530
Locat 202-233-4068

NOTE:

Scomalion af faue, srrorecu, or ncomoiete information may subiect the Gersan s3ang thin Report 12 the cemaities ol 2 UL

L
-

£e37g.
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[Sas Aowwrsa S.de lar Instrucenl

Mamie o1 Commmies (in Full) iD N

Mational Education Aasﬂr.uﬂt.inn Ppl:.t:.cal Action C00003251

Committee
Tart mame, Maing dooreis & ZIP Coce Purpose of LRI _mEren Marme ol Froe s Cano.cait
of Eacn Payee - Eapenoiure oav, yesrl VOO0 Pd O OCDOMED DY N
F il wupandiiury b oficr 1oug™t

National Education Assn.* Carter/Mondale 5/31/80 512,030.514

1201 l6th Street, N.W. buttons
Washington, D.C. 20036

0 Suepan O OCooowe

#*Due to an internal bfeakdown in communjcations,] the manuffacturer
of the buttons was paid by NEA rather than NEA4PAC. The prror was
discovered shortly after payments had been mad1 ard NEA-PAC promptly

reimbursed NEA. ¥ Swooorn 0 Dooouw

—

3 Ssocon

u S=000r

.

o i _ — 512, CIBG 531

LI SUBTOTAL a! lemaeg «ACrCenoent Sadenoitures
1

I SUBTOTAL af Unip=nged ingesencent Eadendiiuim -4 ;i

_|5 12,080.53

e} TOTAL imoesr=oent £ sdrndatures

e Denpty B Do gury | Lt *RgT SN Rl Sence®l Fa e tuiid f#D0 T80 ;
P . 3 SoEicH DI 170 VoD ™ 10 D inrE M 1Ry caw 2l
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EBTMTa g™ LM e 1 il
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HEND BELINERED
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OFFICE OF GENERAL COUNSEL
NATIONAL EDUCATION ASSOCIATION = 1201 16th St., N.W., Washington, D C 20036 « (202) B33-445]

WLLARD W MMoGLUIRE, Predsoent TCARY HERM st
BLANIL FREITAG, ven Pras.deni DON Ciracios
MARY HATWOOD FUTRELLL, Secratary Trasiure: »

.
-

Decaember 10, 1980

Ms. Penny Harms

Report Analyst

Reports Analysis Division
Federal Elections Commission
Washington, D.C. 20463

Re: August Monthly (7/1/80-7/31/80)
I.D. No. C00003251

Dear Ms. Harms:

This letter is in response to your November 28, 1980 letter
to Terry Herndon regarding the above matter. Your letter states
that Schedule A of the August Report of Receipts and Disburse-
ments (August Monthly) filed by the National Education Association
Political Action Committee (NEA-PAC) "discloses apparent contribu-
tions from labor organizations” and notes that such contributions
are "prohibited by 2 U.S.C. §441b ...." I have been authorized to
represent NEA-PAC in connection with this matter.

Schedule A of the August Monthly indicates that on July 29,
1980, NEA-PAC received from the National Education Association
(WEA) (1) $17,375.00 as reimbursement for cross pens and (2) $501.95
as reimbursement for ten Panasdnic television sets. NEA-PAC paid
for these items on June 5, 1980, and reportad these payments as
disbursements in Schedule B of its July Report of Receipts and Dis-
bursements (July Monthly). A copy of the relevant section of the
July Monthly is attached for your convenience. Schedule B of the
FEC Report Form 3X reguires a statement of the purpose of political
committee disbursements and Schedule B of the July Monthly indicates
the purpose of the NEA-PAC June 5 disbursements was "to be used for
Fundraiser." Schedule A of this form, however, does not reguire a
statement of purpose for receipts, and, accordingly, Schedule A of
the August Monthly does not indicate the purpose of the July 29 re-
imbursement. It is this omission in Schedule A which accounts for
the present misunderstanding. As indicated below, the July 29 reim-
bursement from NEA was made to reimburse NEA-PAC for costs that NEA
initially could have paid.

I.:\kd“{‘hf}1f\"|.\. ]I.|l P lLi




Section 441(b) (2) (C) of the Federal Election Campaign Act
(Act) permits a labor organization to use treasury funds to pay
for the costs of soliciting contributions to its political action
committee. Commissign®regulations further provide that labor
organizations can utilize fundraising devices in soliciting con-
tributions, Sée 11 C.F.R. §114.5(b). See also A.O. 1978-17, and
A.0% 1979-72, In which the Commission ruled that because '[n]
membership organization may pay for the solicitation costs per=
taining to a fundraiser ... so such an organization may reimburse
its political action committee for such amounts mistakenly paid
for by the PAC." A copy of this opinion is attached for your con-
venience. This is precisely what happened here: wunder the Act,
NEA eould have paid for both the cross pens and the Panasonic tele-
vision sets used in the NEA-PAC fundraiser, and the payments were
"mistakenly" made by NEA-PAC on June 5 since, as of that date, NEA
had not decided whether or not to use treasury funds. NEA subse-
guently decided to do so, and on July 29, NEA-PAC was reimbursed.

o

In vour letter of November 2B, 1980 regarding the August
™ Monthly, you state that "[i)f you find that sources of the con-
tributions are permissible and were disclosed incorrectly or
incompletely on your repgort, please amend your original repqrt

L) with the clarifying information." As we have indicated, in the

’ instant situation there were in fact no "contributions,™ nor was
e the "source" of the payments disclosed "incorrectly or incomplete-
ly." What was omitted was the fact that the purpose of the July 29

3 payments from NEA was to reimburse NEA-PAC for fundraising costs

previously disclosed in Schedule B of the July Monthly. Enclosed

— is an amended Schedule A of the August Monthly which provides this
—— infermation.
—

I trust this letter adeguately responds to the questions
raised in your November 28 letter regarding NEA-PAC's August
Monthly. Please contact me if you desire any additional informa-

tion.
5‘ ely
11" \ LJQA
...oy Hc:-le.._'a"-i.‘f )
Staff Counsel
JK:dr
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S (Use sepavanry pemraaial fer
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Any lnfamr atien ezcies from such Secarn are Suinpmens may Aot 29 10id or Vild BY IRy SESon fer the Surdowm of walisinng aninbaticos or
commere al QUFESSE, Ttoer than vie g e Aame 3Fd accress of any ZELLISY ESFM. e T3 waliet 2antabunons frem wuen cammreses,

fama of Commines (m Full *

e ™
National Education Association ‘Political Action Comnittee

Ao Fuil Namas, n:.rnq Aderva ana 2IP Cade | Pursoss of Diurzmant 2 ¢ WUV Carz imontn, Amount ef B2
Balfour*S Cross Pens to be used for| gy ywrl |Cisumment This
11722 _Pa.r &aTI Drive FPundraiser
Fbr:k_:v:l.lle, Maryland 2083952 B it S Pheen Shaa] 6/5/80 $ 17,375.0

O Cxher hiaecifvie

0, Fell Mame, Miwe Ascres and ZJ" Caae Purger= el Sosvermret 10 Black | Caw imonin, Amaunt el £3

Panasonic thite TV's to be used fo ewnvewd | DidSunement This
11 rrar Court aiser

Baltimore, I-:a.ryland 21227 Ditoursement J0f: = Aimary = Generl | Eﬁfﬂﬂ 901.9.
S Onner (ioscifvl:

€. Full Hamz, Maiing Adcora ana 25 Cace I-?umnu ef Dusuramant Data imenth, Amount of £
Hay Rubber Starp Conpany Hand stamp cay, yeurl Eisuvnemeng This
830 = 13th Street
Washincton, D. C. 20005 Clanursement f2r: = Primury = Cenanal 6/18/80 14.1

C Carer lizpeibvi;

0. Full Nams, Maiiirng Acsrvniand 2P Cace Purzam of Cagumament Cats (monmn, A=cunt ol £3:
cuy, year) Liavne—en: Thip

Dissurement f3r: = Promary = General
= Crmer fpzemyby e

Full Bame, Mailg AeZrwo ana 217 Coce Purgoas of Jasunarent Cawe {manin, ~magunt of Tx
o . day, yaur) Dhlbumament Thi

o

Cithurmment Yor; © PruTird
2 Crlgr Mnemibvl

Full Mame, Mading Acdrrs and 2.2 Coda Purooss of Dasurmment Cate lmanzn, Arcuntof 53
ery, yoarl Cliiswnamant Thi

Dimurierment far: = frreary

D Ceher lizeci™

Fuil Name, Miiling Adcrss. and ZiP Caca Furcose of Danerur=ant Cate Imortn, Amrountol £i

gy, year) Civzursement This

Ditounemsnt for: = A1ty
9 Crher lizenitvwl:

Full flame, Mailing Azdrem and 212 Code Purpose of Ciszunemant Qare imantn, Amgunt el 3

Ly

' . v, yew ) Disbunzrment Thia

Oisbunement ‘er: = Frimary
= Ciher irzezidy):

L. Fult Name, Miiing Azecem 1nd 2IP Cace Purpose af Gurzunem | Caweimoan, +  Amountef &1

cay, yuarl Cuigunement Thin

SULTOTAL af Sizurmamens Tha Pags tegnsnml | |

—

&
TOTAL Thoy Teniz2 | gup ooce (ol birg syrmSer sriwl |, L L L . s 19,291_,
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—..-l - “uhan thay snasssce settisg ap Vs Fond, shoiosaly, thar 1a
oo & seltolgnvion right tharw.™
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M 18 Wﬂhﬂ' 10,5C

A trade ssseciatisn’s sel lefgations far Jin ssparate sagregatad fumd
are reserleted ro Lhe Seseondaries af tha sswspiion; charafors, cammenliillens

alegngy tha Flasscisl ssviwition of lon separate sagrogaied fond showld b viewsd
wry nairowly. Tha lisiced sppertuaity lor Commlonlon Inlarprefacien af wuch
qermunicatisnn i seemplified La tha leglalative hisgery af Féilh by desster
Jamss bllem)

s Ethe pressst specifle facisdl sitsacies, tha description of the reeulis of
sanagrernt ‘s Invelesseny fn Lo PAC's seniwities Lo Jdkewise & “selialraciea™,
end tharefors limiged Us the irsde sspsciotion's sasbarship.

Bitwd: Jassary I9, 1980 + g -
S !

l'l'l-l-'HI AQ 19TR=02: Iﬂrh[]llﬂl—nj [ 14 Ell:l -I-! Soligicaijen

| l!l""'t ll"“‘l:ﬂ LT o r-! [E2d ;!”ﬂ aiien cosiw perEgimies
is & fusérainen mE S8 Such &0 sTResipdliey AT rRATSwrRe Qe Felopicml sqtion

{t;ntII" [6f surd ardwEga Flatakeple said faF b~ fFa ?‘.h... APEwdF (8 “uriesg
[

» Calton of Cojyom ged bovain, §133 Fifoeasin Stoese . k. 2

Thls responds to yoar letisr af Meveeler 27, L9079, eo Bahall of ose Bulld
Feliticel dcstiss Commivten (" Sulld=FaL™) regmating s sdvisery splalea on The
applicabilicy ef the Federal Dlectiom Compatgn Act of 1971, as ssgpded (“ihe
Aet®), te Bulld-FPAl's sccoprimce of muisbursessnt fer salicicsiiss cestm.

a
[N Lt

Bulld-PAC ia the srpaviie seyregaied fond sovabllahed by the Maglosal
lasetiation of Ha=s PBullders ("EANRT), & pesprolic eerpavalien. Tour latiar silstes
phar durieg the DANE Cenwentlos=Daposition, helé Lo Jamsary of 1979, & "Wuilé-Fac
Star Spaccaguliar” was produced wvhigh festurad various entercainars and which
iecligded a doar prise, In fhe ferm of sa sutpedhile, scavded by Crowing vichet
wtaha froe o dvesn,. Tichets [or chis event ronped On price from 23 @e B1C0 &nd
wirs mold aecluiively oo dnd ividualy w56 vare bullder snd assscisns sa=Saral/
of Biil. Yeow stai® thag $ro0s ravisess frea jha Sear Spactacsisr were S0%0, 147
and that total cescs (incleding cha actwsl cests of selfcizetion f 913,305.79)
ansunied to $LIA G63. 68, On Aegasnt 15, 3909, Buldld=FAC mads & paymant of
B 10 5 g ARl puressst e Commlzalen repsletiess ar 11 CPM D& 3OeDCN) .2/

The cemputations made by Build-PAL in determining the zeusl conis af tha
frar Speetacalar. amd Bemes the ssant &f t%a degest 13 povoest oo KANE, Uncludad
selicitacion contm. I soleacitatleon cenem ars not Incledsd in the tecel cest a&f
tha Siar Spectacular, Bulld-PAC's paysent to WAHD, wiiag che BLLS 508D} fersuila,
would ba $M.200. (San foatrete 2.0 Tew palnt owl That OF sech sellcitatiies
goald e fer tAeleded, wour Acvmwuet 13 pavzent te NAAY amceeds tha ssmount
Bulld=Fil wveuld sthervisge have cwed Ea 2L v FIO.00L. 34, Im light of ihaia
il rcemd tences, Yoo ail whither the salicicetien codts andacloted wviih the Joar
Spectacular mar be excluded from the tetal cosps ef the ewezq for purpoied of
degernlniag Batld=FAC's mavmenc shligation wnder 0} CFR BRDL.SE8I02Y. 1 the
salleltatien coals =iv oE sscluded, wou sck whecher L:3ED msy rezir 10504 .5&

P Bulld=FAE, This aaewnt L8 the difference betvean Balld=Pal's Asguar 13
payeeat [343.109.34) and the 326,380 o ethervise wwald ews KA,

Ordar tha Aci, & wezbagship corpoiatien, or @ separale segtegatad fund
errakl istad by 4 ceebarabip cersapaties, aay saliglt comtfibwtleorms o swth &
furd fres swybsrs of the crpanipaciea. 7 U.8,C. Feilbiwi{L) (), Coesimsiom
regulations ferther #vplaln thar & eeabarchip corperstion mav waw genersl
Ireatery =éaies ©o8 pay 2o coats of sevselianing, edcisievering, and salirizing
gonttibucions to §ts separate segrecated fund, 11 €FR 118.3(k). Recsusa NAHD
may pay the seliciration cests for Buills-FAC, the Cor=lialon ¢oacledan (Ral
Bad 1l <FAL mewd npt have ineloded the seliclidiion cenid sdsedclaied with the Star
Speciarular in degermining the total centa af thal evest.

Federal Elsction Campaign Financirg Gulde 15456
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T™e sacoad quatticn you hawve Talsed In whethar HAND miy reelc to Bulld=-PAC
tha $10,904.34 overpayment made by Bulld=PAC & & reswlt of Dulld-PAC's mistaken
inclusion af salicitatior contn In cosputing dte Auguest 13 paymant.

L]

L
Wille s corporation-is permicted te say for the establisheent, sduimiscracies,

and pelecitation of contributions te itm separate segregated fund, che corperaciem

fa not permittad to wae Chat process as & seand of axchonging tressury soaies far

woluntary comiributions. 11 CPR 114.3(k). & the Commianmion comcluded showe,

hovever, KARE covld have paild for tha solicitation coits of the Star Spactacular

directly; sad Bulld=FAC's Inclusion of sclicitation conts in computing the total

costs of that svent for purposes of paysent under 1] CPW 114.%(b)(2) vas mor O

-

required, The fact that Bulld-FAC, under & mistaken belief, Included such solic-
ftation costda in cosputing its payeent te WANE doas not change the charscoar of
those costn, snd payoent of those costs by MNAME vould met constituts &a sxchange
of treanury monlen for voluntary contributions.

Tha Commisalon has previously held in sisiler situvscions invelving sn erver
that a vnion could relcbures ice separate segrepaied fund In the exact amownt of
an admlnistrative gost inadvervencly paid by the fumd which could have been pald
infrdally by the unien. Sew Advisory Opinlon 1979=3) [%S41&] and Re: ADR 1976-111
[V6073], coples enclosed. In ghe sitwation presented hers, Bulld-PAC"s sistaiss
inclusion of solicitation costs In decermining the total cestm of the Scar
Spectacular resuleed fn an overpavceat ie NAFDE. Thus the Cossimnion coacluden
that since RAME could have paid the sslicitsarion esate of the Star Spectacwlar
directly, Bulld-PAC meed not have included that azsunt as part of Build-FAC"s
tetal coste im coagurting 1te origimal paveenmt to MAMS. dccordingly. WHD way
remit to Balld-PAL the S10.906.5%¢ ewrpavernt valch resultad free this srrer.

This response comstitules an advisory epinion contd#rming the applicerion of
o groeval rule of lew stazed im the Act, or prescribed as & Comsassion ﬂ!tl.llt;lﬂ.
te the specific factual situation set forth in your request. See 2 U.S5.C. BEI7I.

Dated: February 1, 1980.

17 Tour request dres ncot presest the nuesticn of, nor do you sezh guldsnce

a8 to, the class of individuals that =ay be solicited for contributions
to Bulld-PAC. Therefofe. the Cormisslon €oes net reach or express amy
oplalen vhether the solicitatien and sale of clchers te these clansan of
KAFE wechers wvan permissiole under the Act, See 11 CFR 114.1(e) end
Advisory Opiniim 1977-17 [151a.9].

11 €M 114.53(B) (2] prevides that & corpersaticn way wtilize u raffle or
other fundratsing device which favolves & prage, 4o long a8 stace Law
permits and the price i3 not dispresortionately valussle. This regule=
tloo further provides that vhen raflles orf enzertai=sent i{s used for
political fu=dransing: “a reasonstle practice te follew i fer the
sepavate segregazed fund to relzburee the corporatiem or labor erganizatiom
ler copts which exceed one third of the somey contributed.”

ADVISORY OPLKITA 1979-73

L T o T L e T N

CONCUNAIRT DPINTOY-LOMMISSIONTR FWASE P, RETORL

The Federal Election Commission approved Advisory Opinion 1979-72 en
January 17, 1980, By so deing, the Corrission held Lhat the Build Political

Acelon Cemmiteee ("Build=PAC"), a separate segrogaced fumd, could swclude, In ica

computatlon of the azount to be teirbursed Cfo Natienal Associstien of Home Bullders

("HAABR") , Lrs sponsoring organization, the solleltation costs paid by NAHR 1a

centectlon with a "Bulld-PAC Star Spectacular”™ fundralsing event [eaturing various

eatertainers.

O

{© 1950, Commerce Clearing House, Ine.

PMYachment |, p. |3
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Opinions 10,505

While concurring tn such opinton, | sm concarned thag 4t may bs misceastroed
te parmit the sciualon of selicitation coscn From muck computations wihewt
tegard to tha lacts of ssch situation and the relative lepoartance of the solicita=
l:l._-u"ltl-;l!l ln_ the fundralsing effercs of Pelitlcal condidatens and comml (Lyan,

TLinwwise, 1 aw concerned lewt chis Advisory Opinilen be déeoed to relisvs Bulld=Pac,
Or any separate sepregiced fund sietlarly sitested, from the burden of proving
that the payment of such solielearion costs by the spensaring organiastion was
Ingidencal to the srganination’s support for the fwnd, &nd hencs, that chans
solicitation ceatw should be wxcluded from amy corputacion of the ssewnt to ba
ralsbursed by the separate segregated fund 1o the spampsriag erganinatiss.

Furctharsore, sn the opindem scates, & carporation s mot permitcad oo
unds rvrite the solicitation casts for LEy separaste segregared fund an & wasns of
tachenping tressury ponles for volurtary contributions . Thus, If the payment of
thess salicitation costa By TARE had represestsd &h agtezyr by NAME to auppart
Bulld-FAC by the trancfar of treaiury oonies, (hem sweh payment would set hawm
bien permissible.

By comcurrerce im this ooinies In based uoon my belief that XAHD has shouldarad
the burdem of proving that these selicitation conts vers auberdinate Lo tha pri-
wary purposs of SiHE dn supporzing BulJ4-FAC's furdrals.ng sctivitr., The sarer=
talnzent and oiher costs trvelved In this case fer excesd these relativaly minar
sol letitation eones. 1, therefors, concl rde that wueh sellcltation conts By be
sneluded from the co=putation of sonles to be reisdursed by Bulld=FAC te KAM)
Foreusst te 11 COF 114.508), bBug wish o eaphasion that oy conclusiom Le limited
te tha facts of this cave.

Dated: Februsry I, 1980,

DISSINTING OPINIOW
er
COMIEETONER THOMAS [, MARFIS

TO ADVISORT OPINION 1579-7%

I disnent from kdvisory Oplaien 1979=72 Eecause I beliewve that the coata
of wolicicing pacciciparion in raflles or sttendence &t shrertalnoenis should
b dmcluded la the totsl cosce of such evenis for purpones of applylang the
farmuls suggested 2o 0] CFR L3&.%(B}i1).

Daced: Janvary 18, 1980,

[A 1a¥0irs eav pereic
& civil aetion whije b
l-Ih_rETLi Weks mot inm o i AT TAVIELER.
.-:"ﬁ_“"_a :"'—"'_TL"i":".' 11 i'—il._?""-r-".'.-i‘_'.'-l—.-._h""_'a.
¥sihingies, D. C. o2 .

“““‘a-.., -

This responds €0 your letter of January b, 1523, rea—egting an sdvisory
opinlen cangearning appilcation of tte Fedetal Eleeticm Ca=paige Aet of 1971, an
dzended (the “Ace™), ro legal services providedgs che Carter/Mondale Presicential
Cemmicgen [the “"Cormittee”} for preparation of & .d'E-"!nHI‘ te m elvil actien in
vhich the Commlittes fn ore of 15 Raced felendancy,

r

Tour request states thar & censlalnt van fLled in Vrite®-States Diaveier
Coure for the Dlstrice of Colusbia wvith the caption Einpiedmzer w. Wateon,

Elv. Ko. 9=-J67L-(D.D.C,, filed Pwce=ser A, 1979, in which varlous Cabimet
erabery and Vhlite Mouse srall recbops as well 38 the Cormittes have Been named

O a3 defendssts. The resplaint alleges wisletfons of 31 U.5.C. §6I8 (Appropristicas

T T P N WL N WP L L P T 1
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REPORT OF RECEIPTS AND DISOURSEMENTS

For a Palizical Commirttes Other Than an Authorized Committes

{Surnmary Page)

®

1. Kima of Zommitiee (in Full)
National Education Association
Political Actiorn Committee

-l--"-__,l-

Assress (Numper and Stree:—

1201 Sixteenth Street, N.W.

Cizy, State and ZIP Code

ﬁashingtan, D.C. 20036

2 Check if aderens i diHerens Than oreviously meoorted.

"2 FEC identilication Number
Ccooo03251

3. © Thiscommimes quaified a1 a muiticandidate eom-

4, TYPE OF REPCRT (check appropr.ate poxes)

{a) [J Aeril 15 Quarerty Report *
] iy 15 Quarterty Report
[C] Cerober 15 Quaerty Repont
D Jaruary 31 Year Eng Repont
[ July 31 Mid Year Recort (Non-siection Year Only)
[} Monthly Reportfor __July 1980
] Twaitth day repomt preceding
election on
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20461

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Joy Koletsky

Staff Counsel

National Education Associlation
1201 - 1l6th Street, N.W.
Washington, D.C. 20036

Re: MUR 1411

Dear Ms. Koletsky:

This is to advise you that the Federal Election
Commission ("Commission®™) has considered whether or not the
National, Education Asscociation ("NEA") and the National
Education Association Political Action Committee (“NEA-PAC")
violated 2 U.5.C. § 441b in connection with payments for
certain fundraising costs of NEA-PAC in 1980. Specifically
at issue were reimbursements by NEA to NEA-PAC for $18,276.95
spent on pens and TV sets for fundraising, as well as an
initial payment by NEA for "Carter-Mondale-NEA" buttons used
in connection with NEA-PAC solicitations. These
transactions were described by you in some detail in two
letters dated December 10, 1980, in response to reguests for
additional information from the Reports Analysis Division
dated November 28, 1980.

on y 1982, the Commission found reason to
believe NEA and NEA-PAC violated 2 U.S5.C. § 441b in
connection with NMEA's reimbursement of NEA-PAC for $18,276.95
worth of pens and TV sets. However, considering the
circumstances of this matter, the Commission determined to
take no further action. For your information, the
Commission also voted to find no reascn to believe NEA and
NEA-PAC vioclated 2 U.5.C. § 441b in connection with NEA's




Letter to Joy Koletsky '
Page 2

initial payment for the "Carter-Mondale-NEA" buttons. The
General Counsel's Factual and Legal Analysis which .formed a
basis for the Commission's findings is attached.

In view of the foregoing, the file in this matter has
been closed. It will become part of the public record within
30 days. Should you wish to submit any materials to appear
on the public record, please do so within 10 days.

If you have any questions, please direct them to Anne
Cauman, the attorney handling this matter, at (202) 523-
4000.

Sincerely,

Attachment
General Counsel's Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR 1411
STAFF MEMBER(S) & TEL. NO.
Cauman/Thomas

RESPONDENT National Education Association
National Education Association Political Action
Committee

SOURCE OF MUR: INTERNALLY GENERATED

SUMMARY OF POSSIBLE VIOLATIONS

This matter was referred by the Reports Analysis Division
("RAD"). The National Education Association ("NEA"™) and the
National Education Association Political Action Committee (“"NEA-
PAC") may have violated 2 U.S.C. § 441b(a) because a check to a
button manufacturer for "Carter-Mondale-NEA®™ buttons used for
NEA-PAC fundraising was drawn on an NEA account even though MEA-
PAC quickly gave NEA money to cover the entire payment. NEA and
NEA-PAC also may have violated 2 U.S.C. § 441lb(a) because HEA
reimbursed NEA-PAC for approximately $18,000 of fundraising
costs,

FACTUAL AND LEGAL ANALYSIS

A. Facts concerning payment for Carter-Mondale-NEA buttons

In its monthly report filed in June of 1980, NEA-PAC
reported an independent expenditure of $12,080.53 to the

Weingeroff Laramie President Corporation for Carter-Mondale
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buttons. It was noted on the report that the check to the
manufacturer was drawn on an NEA account for "administrative
reasons®™ but that NEA-PAC funds were used to pay for the buttons.
NEA Staff Counsel explained this transaction in a letter dated
December 10, 1980, in response to a request for further
information from RAD. According to the clarification, NEA-PAC
proposed to raise PAC funds by selling members buttons inscribed
"Carter-Mondale-NEA." The NEA General Counsel's Office was asked
to approve the purchase of the buttons and did so. Initially,
the position of counsel was that the buttons could be purchased
with NEA treasury funds as they were to be used for
fundraising/solicitation. However, counsel asked for additional

time in which to consider the matter, and concluded that it would

be safer for NEA-PAC to pay for the buttons to avoid dispute over

whether NEA had made a prohibited treasury fund expenditure.
Meanwhile, when the manufacturer's invoice was received the
payment was charged to an NEA account by staff persons apparently
unaware of the counsel's decision. When the staff learned
shortly thereafter that NEA-PAC funds should have been used, an
NEA-PAC check was promptly issued to NEA to reimburse NEA for the
payment to the manufacturer.

B. Facts concerning reimbursement by NEA for other alleged
NEA-PAC fundraising costs

In its monthly report filed in August of 1980, NEA-PAC

reported receiving reimbursements from NEA totalling
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approximately $18,000 for payments made by NEA-PAC on June 5§,
1980, for Cross pens and 10 Panasonic TV sets. In a Fecnnd
letter dated December 10, 1980, NEA Staff Counsel explained that
the pens and TV's were to be used for a fundraiser. NEA-PAC paid
for these items on June 5, 1980, because at that time NEA had not
decided whether or not to use treasury funds for these items.
Later, NEA decided to do so, and reimbursed NEA-PAC on July 29,

1980.

s Relevant law and its application to the facts
concerning the Carter-Mondale-NEA buttons

Pursuant to 2 U.S.C. § 441b(a) it is unlawful for any labor

organization to make a contribution or expenditure in connection

with any Federal election or for any political committee to

knowingly accept or receive any such contribution. See also
11 C.F.R. §§ 114.1(a)(1l) and 114.2(b) and (c). A labor
organization may, however, expend funds from its general treasury
for the purpose of bearing the costs of soliciting contributions
to its separated segregated fund. See 2 U.S5.C. § 441b(b)(2)(C);
11 C.F.R. §§ 114.1(a) (2)(iii), 114.1(b), ard 114.5(b). A labor
organization may also expend treasury funds on communications on
any subject, including partisan communications, to its members
and their families, See 2 U.S.C. § 441b(b)(2)(A); 11 C.F.R.
§§ 114.1(a)(2) (i) and 114.3.

Because NEA as a labor organization may use its general

treasury funds for NEA-PAC solicitation costs, the issue here is
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whether the inscription "Carter-Mondale-NEA" on the buttons
removed payment for the buttons from being a legitimate
fundraising expense.

Neither 2 U.5.C. § 441b(b)(2)(C) nor the regulations

specifically address the issue of whether partisan campaign

buttons may be utilized in connection with PAC solicitations.l/

It should be noted, however, that allowable partisan
communications by a labor organization to its members include
express advocacy, and such communications may be made in a manner
which includes but is not limited to the distribution of

printed materials. See 11 C.F.R. § 114.3(b) and (c).

The letter from NEA counsel indicates that the buttons were
going to be sold to members as part of solicitation/fundraising
for PAC funds and that they were purchased Erom the manufacturer,
not the Carter-Mondale campaign. dee 11 C.F.R. § 114.3(c) (1) (i) and
{ii). In the absence of any indication that, in the course of
the solicitation, MEA-PAC instructed members to distribute the
buttons outside of NEA membership, the General Counsel recommends

that the Commission find no reason to believe that either NEA or

1/ The Commission has previously considered the payment by a
local of the Teamsters union for jackets bearing the insignia
"D.R.I.V.E." (the PAC insignia) a legitimate fundraising expense.
See AOD 1981-7 at 3-4.
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NEA-PAC violated 2 U.S8.C. § 441b(a) by NEA's initial payment for

the buttons. 2/

D. Application of the law to facts concerning
reimbursement by NEA of other NEA-PAC fundraising costs

The term "contribution or expenditure® as used in 2 U.S.C.
§ 44lb(a) is defined to include any direct or indirect payment,

loan, advance, or gift of money or anything of wvalue to any

candidate, campaign committee, or political party or nrgnnitatioﬁ

in connection with a federal election. 2 U.S5.C. § 441b(b)(2). A
labor organization may, however, pay for the establishment,
administration, and solicitation of contributions to a separate
segregated political fund of its members and their families as
such pafments are excluded from the definition of § 441b
contributions and expenditures. See 2 U.S.C. § 441b(b) (2)(C).
Commission regulations specifically allow a labor organization to
pay for fundraising plans that involve a raffle or prize as long
as the prize is not disproportionately valuable. 11 C.F.R.

§ 114.5(b) (2).

2/ Although we construe this transaction to be a payment for
solicitation costs, it is also arguable that it amounted to a
communication expressly advocating the election of a clearly
identified candidate which, under 2 U.S.C. § 431(9)(B)(iii) and
11 C.F.R. § 100.8(b)({4), must be reported by NEA on FEC Form 7.
However, because the transaction was reported by NEA-PAC and was
ultimately paid by NEA-PAC, we do not recommend making any
further finding.
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Assuming that NEA could have incurred the 518,276.95 cost of

the pens and TV sets here involved, there remains ihq question of

whether NEA's payment to NEA-PAC, rather than to the vendors
involved, violated 2 U.S.C. § 441b. The statute prohibits "any
payment ... of money ... to any ... political ... organization,
in connection with any [federal] election."™ Though NEA may pay
for NEA-PAC solicitation costs, NEA-PAC must remain a "separate
segregated" fund.

The meaning of the phrase "separate segregated political
fund" has been explored to some extent by the courts. 1In

Pipefitters Local Union No. 562 v. United States, 407 U.5. 385

{1972) , .the Supreme Court examined the legislative history of

§ 705 of the Federal Election Campaign Act of 1971, amending then
18 U.5.C. § 610. That addition, known as the Hansen amendment,
both codified existing case law interpreting § 610, and
introduced the exception to the general prohibition against union
political activity, which permits separate segregated funds. The
Court in Pipefitters concluded that the terms "separate™ and
"seqregated", as used in § 205, were intended to be synonomous

-- ji.e., that neither term was meant to require any greater
degree of separation of funds than would the other term, standing
alone. 407 U.S. at 426. The Court construed the statute to

permit a union to control its political fund, and stated that "a
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fund must be separate from the sponsoring union only in the sense
that there must be a strict segregation of its monies from union
dues and assessments."™ 407 U.S. at 414.

Referring to that holding, the Court of Appeals, in FEC v,

American Federation of Labor Congress of Industrial

Organizations, 628 F.2d 97 (D.C. Cir. 1979), cert. denied, 449

U.S5. 982 (1980), stated that the Supreme Court had limited the

scope of its Pipefitters decision by the latter-cited language,

The appeals court said the guestion before it was not considered

in Pipefitters (whether loans by a political fund to a treasury

fund, and their repayment, were permissible), and that the
Supreme Lourt's ruling did not provide specific notice that such

inter-fund transfers are prohibited by the Act. 628 F.2d at 101l.

The court said the Pipefitters holding would not rule ocut a view

that, "if carefully accounted for, loans by the [union's]
political fund to the regular fund financed by dues were not
inconsistent with the funds being 'separate' and therefore not in
conflict with the requirement of 'segregation'." 1Id. at 102.

The AFL-CIO court therefore appeared to suggest that the Act may
not prohibit all commingling of treasury and voluntary funds. It
nonetheless upheld the finding of a violation and noted that the
law's purpose is to protect union members by preventing union

treasury funds from being transferred to a political fund.




Certainly, there is a strong policy reason for preventing
labor organizations (or corporations) from paying the;r separate
segregated funds for solicitation costs, rather than directly
paying the vendors involved. The potential for using such
transfers to get excess treasury funds into the political fund is
significant. If permitted without restriction, such transactions
easily could become a mechanism for hiding payments to the
political fund of more than the actual costs of the solicitation
efforts. By requiring that the labor organization (or
corporation) pay the vendors directly for solicitation costs, the
possibility of placing treasury funds at the disposal of the
political fund is removed. 3/

The Commission on some occasions has permitted a connected
organization to reimburse its separate segregated fund, on a one
time basis, for expenses initially paid for by the fund but which

could have been paid for by the connected organization,

3/ In certain limited situations the Commission has allowed
unions and corporations to collect both PAC funds and non-PAC
funds in a combined payment and to then transfer the PAC funds to
the separate segregated fund. For example, in Advisory Opinion
1978-98, the Commission permitted a union to transfer to its
separate segregated fund that portion of the payments from
members' employers that represented voluntary PAC contributions
automatically deducted from members' paychecks. In Advisory
Opinions 1978-42, 1979-19, and 198l1-4, the Commission allowed
incorporated entities to transfer to their separate segregated
fund that portion of combined billing receipts that was for their
PAC.

(cont'd. next page)
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in Advisory Opinions 1979-72 and 1979-33 and in Re. AOR 1976-111,
the Commission allowed the connected organization involved to
reimburse its separate segregated fund for costs paid by the fund
inadvertently or by mistake. Each of those situations is
distinguishable from the present set of facts. Here, NEA's
reimbursement of NEA-PAC appears to have stemmed simply from a
reversal of position made after the initial decision to have NEA-
PAC pay for the expenses. Accordingly, the above-cited advisory
opinions do not serve to shield respondents' actions from the

restrictions of § 441b. See Advisory Opinion 1982-42.

3/ (cont'd.)

t could be argqued that these situations also raise the
potential for the transfer of extra treasury funds to the
separate segregated fund and that such payments for contributions
collected also should be flatly prohibited. However, unlike a
payment for solicitation costs, a payment for contributions
collected is subject to certain safequards under the statute.

For example, the treasurer of a political cormittee is required
to keep an account of all "contributions" received by the
committee. See 2 U.S5.C. § 432(c): 11 C.F.R. § 102.9(a). No such
express reguirement exists with recard to ceneral receipts, such
as payments for solicitation costs incurred. 1In addition, the
payment for "contributions™ collected must be done within at
least 30 days of receipt, see 2 U.S.C. § 432(b) (2); 11 C.F.R.

§ 102.8(b), whereas no such time requirement exists for the
payment of a committee's solicitation costs. These safeguards
with respect to the transfer of contributions collected, i.e.
accurate records and timely payment, assure that such
transactions can be easily monitored. Absent such safeguards for
payments of solicitation costs, the potential for improper
transfers is greater and a more restrictive approach is
warranted,
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Recently, in connection with RAD referral B82L-5 the

Commission declined to open a MUR even though there was no

indication that the reimbursement resulted from a mistake. See
Agenda Document #X82-055, dated April 30, 1982. However, the
General Counsel's Office analyzed the transaction as a § 441b
violation and recommended not opening a MUR because of the minor
nature of the violation and the fact that the committee involved.
gave assurance that the problem would not recur.

Because NEA's reimbursement does not appear to have been an
effort to correct an earlier mistake, and because this
transaction falls within the scope of the prohibitions of the
statute, the Office of General Counsel recommends that the
Commigsion find reason to believe that NEA and NEA-PAC violated
2 U.5.C. § 441b(a) in connection with the $18,276.95 payment, but
that no further action be taken.

RECOMMENDATIONS
1. Find no reason to believe that NEA and NEA-PAC violated
2 U.S.C. § 441b(a) by NEA's initial payment for Carter-Mondale-
NEA buttons used for NEA-PAC fundraising.
2. Find reason to believe that NEA and NEA-PAC violated
2 U.S.C. § 441b(a) by NEA's reimbursement of $18,276.95 of NEA-
PAC's fundraising costs, but take no further action.

3. Close the file in this matter.




FEDERAL ELECTION COMMISSION

WASHINCTON DO NMdb1

MEMORANDUM TO THE FILE ON MUR 1411 \DQ/

FROM: MARJORIE W. EMMONS \
DATE: JUNE 15, 1982

SUBJECT : COMMISSION ACTION IN EXBECUTIVE SESSION
OF THIS DATE

The Camission agreed without objection on June 15, 1982 to
defer action on MUR 1411 until resolution of a pending Advisory

Opinion Request from the National Treasury Employees Union,
since the issues involved were similar.




FEDERAL ELECTION COMMISSION

WASHINGTION DU NMdba]

CHARLES STEELE UJ ¢/
L

#
£
FROM: MARJORIE W. EMMONS /JODY RANSOM %
OFFICE OF THE SECRETARY TO THE COMMISSION

DATE: JUNE 7, 1982
SUBJECT: ADDITIONAL OBJECTION - MUR 1411 = First

General Counsel's Heport dated 6-2-82;
Received in OCS, 6-2-82, 3:52

You were notified previously of an objection by
Commissioner Elliott.

Commissicner Aikens submitted an additional objection
at 12:00, June 7, 1982,

This matter will be discussed in exccutive session

on Tuesday, June 15, 1982.




FEDERAL ELECTION COMMISSION

WASHINGTON DC 2Mb)

/ JoDY m¢f
I
JNE 7, 1982 ‘
OBJECTION - MUR 1411 First General Counsel's

Report dated 6-2-82; Received in OCS, 6-2-82,
3:52

The above-named document was circulated to the Commission on

June 3, 1982 at 11:00.

Comnissioner Elliott submitted an ohjection at 10:03, June 7,
1982,
This matter will be placed on the agenda for the Executive

Sessicn of Tuesday, June 15, 1982,




June 2, 1982

MEMORANDUM TO: Marjorie W. Emmons
FROM: Phyllis A. Kayson
SUBJECT: MUR 1411

Please have the attached Pirst General Counsal's

Report distributed to the Commission on a 48 hour tally

basis. Thank you.

Attachment

L]

z¢” Cauman
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BEFORE THE FEIERAL ELECTION COMMISSION

In the Matter of )
)

National Education Association PAC )

CERTTFICATION

1, Marjorie W. Bmmons, Recording Secretary for the Federal
Election Camission's Executive Session of December 15, 1981, do
hereby certify that the Comission decided by votes of 4-2 to
open a MUR in the above-captioned matter.

Camissioners Aikens, Harris, Reiche, and Thamson voted
affirmatively for the decision; Commissicners McGarry and Tiernan
dissented.

Attest:

oz [£.3/87 )jh%‘:’{"f - & /fmf

Date __;’ Marjorie W. Emmons
Secretary of the Comission
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Movember 20, 1940

Terry Herndon, Treaturer
hat1ans] [ducatvon Asinciation
Folitiwcel Aevron Commitlen
1201 leem Stepet, WM.
mashington, DC 20036

Identification No: CODDOI2S]
Reference: JUND MOMTHLY (S/1/B0-5/31/80)

Oear ¥Mr, werndon

This letter {5 prompted by the Commission's preliminary review of
your Jume Mgnthly Report. The review raised questions as to specific
contributligns  andfor expendilures, and the reporting of certain
information reguired By the Federal [lection Campatign Act. kn

itemi zation of thesie areas Tollows:

«Schedyle € of your report discloses a check “drawn on Lhe
W.Z.,A. sccount. . . fTor administrative reasons”™ written n
payert for afh independent expesditure. Flease Be sdvited
that & contribution from a labor organization is promibited by
2 U.5.C. 421b. The definition of contribution imcludes “any
direct or indirect peyment, distribution, loan, advance,
degosit or gift of money, or any service, or anything of walye
to any. . . pelitwcal erganization®.

Dizburse=ments of funds made from a union treasury account for
Suthk  an expenditure would conititule & pronibited expenditure
under ? U.5.C. &b, If your Schedule € reflects your
cormittee's reimbursement of the union treasury account for
this g shurtement, your report should be aménded to reflect
the N.L.A, tressury account a% the yitimate payee.

You are advised that this sort of activity i3 subject to
possible legal action by the Cormistion. Please clarify the
Aature of the “adnindstrative reaiohi™ this check was drawnh On
the N.E.5. atcourt instead of your Commitlee account.

En  grendrect Lo your original report correcling the above problems
thould be T1les with the Federal Election Comistion within fifteen (1%)
daxy of the date of this letter. 1F you need assistance, please fTeel




Terry Herndon
Mattonal Education Association
Political Action Committee

free to contact me on our toll free number, (B0O) 424-9530, My loca)
number 15 (202) 357-0026.

Sincerely,

'pwfu-n,_,j Hartsn o

Penny Harms
Reports Analyst
Reports Analysis Division
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OFFICE OF GENERAL COUNSEL

NATIONAL EDUCATION ASSOCIATION » 1201 16th St., N.W., Washington, D C 20036  (202) 8334451

WILLARD H. McGUIRE, Presideni TERRY HERNDON, Lxsculive Dureclor
BIRNIE FREITAG, Vice Prewdant
MARY HATWOOD FUTREILL, Sacretery. Tk

December 10, 1980

Ms. Penny Harms

Report Analyst

Reports Analysis Division
Federal Elections Commission
Washington, D.C. 20463

Re: June Monthly (5/1/80-5/31/80)
1.D. No. C00003251

Dear Ms. Harms:

This letter is in response to your November 28, 1980 letter
to Terry Herndon regarding the above matter, in which I have been
authorized to represent the National Education Association Political
Action Committee (NEA-PAC). Your letter states that Schedule E of
the June Report of Receipts and Disbursements (June Monthly) filed
by NEA-PAC "discloses a check 'drawn on the NEA account ... for
administrative reasons' written in payment for an independent expend-
iture.” After advising that 2 U.S.C. §441b prohibits contributions
from labor organizations, you ask that NEA-PAC "clarify the nature
of the 'administrative reasons' this check was drawn on the NEA
account instead of [the NEA-PAC]account.® The requested clarifica-
tion is provided below.

In April, 1980, the NEA Office of General Counsel (DGC) was
asked to approve the purchase by NEA of certain buttons inscribed
with the words "Carter-Mondale-NEA," which NEA-PAC proposed to sell
to members in order to raise political activity funds. We approved
the concept of the button sale and since the buttons were to be used
for purposes of solicitation/fundraising, we concluded that NFA treas-
ury funds could be used to purchase them. (See A.0. 1978-17.) How-
ever, we asked for additional time to consider the matter and, upon
further consideration, advised that NEA-PAC, rather than NEA, should
bear the expense. This position was taken to avoid any dispute over
whether the payment for the buttons by NEA might be deemed to consti-
tute an independent expenditure. The staff persons administering the
project for NEA-PAC apparently were unaware of the decision, however,
and when the manufacturer's invoices for the buttons were received,
payment was charged to an NEA account. Shortly thereafter, the staff
persons learned that NEA-PAC funds should have been used, and NEA-PAC
promptly issued a check to NEA reimbursing it for the earlier payment.
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Since NEA-PAC funds in fact were used to purchase the
buttons, NEA-PAC reported its payment for the buttons as an
independent expenditure and listed the manufacturer of the
buttons, Weingeroff Larami President Corp. as "Payee"™ on Sched-
ule E. In the interest of completeness, however, NEA-PAC in-
cluded the explanatory note indicating that for “"administrative
reasons”™ the actual check was drawn on the NEA account. This
note may have been too cryptic and, consistent with the recom-
mendation in your letter of November 28, we have attached an
amended Schedule E, which shows NEA as the payee of the
NEA-PAC check, along with a brief explanation of the events
described above.

I trust that this clarification adequately responds to
the guestions raised in your letter. Please contact me if
you have any further gquestions.

Sincerely,

ﬁ:fafJQLﬁ:?é

Joy Koletsky
Staff Counsel

JKidr

Attachment
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OFFICE OF GENERAL COUNSEL

NATIONAL EDUCATION ASSOCIATION » 1201 16th St., N.W., Washington, D C 20036 = (202) B33-4451

WILLARD M McGUIRE, Prsaden] TERRY HERNDON, Cascutive Dirnclor
BEEMIL FRLITAG. Veow Pratagat
MARY MATWOOD FUTRILL. Secretary. Traasuie

December 10, 1980

Ms. Penny Harms

Report Analyst

Reports Analysis Division
Federal Elections Commission
Washington, D.C. 20463

Re: August Monthly (7/1/80-7/31/80)
1.D. No. CO0O003251

Dear Ms. Harms:

This letter is in response to your November 28, 1980 letter
to Terry Herndon regarding the above matter. Your letter states
that Schedule A of the August Report of Receipts and Disburse-
ments (August Monthly) filed by the National Education Association
Political Action Committee (NEA-PAC) "discloses apparent contribu-
tions from labor organizations™ and notes that such contributions
are "prohibited by 2 U.5.C. §441b ...." I have been authorized to
represent NEA-PAC in connection with this matter.

Schedule A of the August Monthly indicates that on July 29,
1980, NEA-PAC received from the National Education Association
(NEA) (1) $17,375.00 as reimbursement for cross pens and (2) $901.95
as reimbursement for ten Panasonic television sets. NEA-PAC paid
for these items on June 5, 1980, and reported these payments as
disbursements in Schedule B of its July Report of Receipts and Dis-
bursements (July Monthly). A copy of the relevant section of the
July Monthly is attached for your convenience. Schedule B of the
FEC Report Form 3X requires a statement of the purpose of political
committee disbursements and Schedule B of the July Monthly indicates
the purpose of the NEA-PAC June 5 disbursements was "to be used for
Fundraiser."” Schedule A of this form, however, does not require a
statement of purpose for receipts, and, accordingly, Schedule A of
the August Monthly does not indicate the purpose of the July 29 re-
imbursement. It is this omission in Schedule A which accounts for
the present misunderstanding. As indicated below, the July 29 reim-
bursement from NEA was made to reimburse NEA-PAC for costs that NEA
initially could have paid.




2.

: Section 441(b) (2) (C) of the Federal Election Campaign Act
(Act) permits a labor organization to use treasury funds to pay
for the costs of soliciting contributions to its political action
committee. Commission regulations further provide that labor
organizations can utilize fundraising devices in soliciting con-
tributions, See 11 C.F.R. §114. 5(b). See also A.0. 1978-17, and
A.0. 1979-72, in which the Commission ruled that because " [a]
membership organization may pay for the solicitation costs per=
taining to a fundraiser ... so such an organization may reimburse
its political action committee for such amounts mistakenly paid
for by the PAC." A copy of this opinion is attached for your con-
venience. This is precisely what happened here: under the Act,
NEA could have paid for both the cross pens and the Panasonic tele-
vision sets used in the NEA-PAC fundraiser, and the payments were
"mistakenly™ made by NEA-PAC on June 5 since, as of that date, NEA
had not decided whether or not to use treasury funds. NEA subse-
guently decided to do so, and on July 29, NEA-PAC was reimbursed.

In your letter of November 28, 1980 regarding the August
Monthly, you state that "[i]f you find that sources of the con-
tributions are permissible and were disclosed incorrectly or
incompletely on your report, please amend your original report
with the clarifying information."™ As we have indicated, in the
instant situation there were in fact no "contributions,”™ nor was
the "source" of the payments disclosed "incorrectly or incomplete-
ly." What was omitted was the fact that the purpose of the July 29
payments from NEA was to reimburse NEA-PAC for fundraising costs
previously disclosed in Schedule B of the July Monthly. Enclosed
is an amended Schedule A of the August Monthly which provides this
information.

I trust this letter adeguately responds to the questions
raised in your November 28 letter regarding NEA-PAC's August
Monthly. Please contact me if you desire any additional informa-
tion.

Siﬂcerely.
\'\"‘ lu*t g

Jny Hcletsky
Staff Counsel
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Caiburmment ‘o’ = Prvmary = Generai
O Caner Moo Pwl:

Car imonth,
day, year)

6/5/80

$ 17,375.00

B, Full Masme, Maslimg Accres ano 2P Cods
c

11 Aear Court
Baltimore, Maryland 21227

Pupeiz of Coaurarrery 10 Biack
thite TV's to be used fo
aiser

Ciraunement fof: = Framary
O Caner lspscity):

Caw (maonath,
day, yearl

6,/5/80

Amaun: gf Saz!
Disaurament This 7

901.95

€. Full Namsz, Mlading Agcera ana 117 Cace
Hay Rubber Starp Cargany
830 - 13th Street
Washington, D. C. 20005

Purgose of Dunaurnemant

Hand stamp

Distursemeny for: = Prirury = Canarl
E Ce=er hizee M)

Cam imonth,
v, vearl

6/18/80

Aguni gf 3¢
C.durmamant This

14.1¢6

0. Full Namae, Mauing As3rem and 2P Coca

Purdam of Caoumement

Diwvunemant far: = Pumary = General
2 Croer ozt

Caw imanin,
oy, year)

ATeuni ol 23z
Divurmirent Thig

E. Full Kama, Mailing Accrws ina ZLP Code

- &
]
f.ﬂ'_"

Purpgss o1 Casunement

Cisburmment for: = Prr=ary = Genersl
8 Crtgr el

Argunt of Frc
DicynaTeng Thm

F. Full Mame, Mailing Addrvm and 252 Coda

Purpom of Duasurement

Digpurserment for: =Prmary = Cenersl
S Other loeoi®el:

Cate imonth,
dry, year)

Arpunt of T3z
Clibunement The

G. Fuil Nam#, Mailing Aserve. and 2IP Cace

Furposs of Duourserming

Qisoumement for: —Piomary = Sererm
S Orar hisenity):

A~guntal 3
Cusurement Tha

H. Full Kame, Muling Acgrem and 217 Coda

Purmaw of Dusuremant

[

Ciipunement "ef: — Frimary - cenersl
S Citver lpoasivl:

Dare (manth,
dav, yearl

Amgunial 252

Dissurement Thi

1. Full Name, Maming 2acres and 20P Cacs

Porpose af Dazunement

L "L BT T -

Cate imangy,
cay. vearl

~mauni el 2y

e Pt Ny T

SUVETOTAL af Camusiements TR ,“| ‘eotianail

$ 18,291.1

TOTAL Thin a2 asr oage tros lirg Aumper sriyld o . L . .
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A trade ssssclaviea’s sellcitatlions for lis separate segregated Duosd
sre rastrictied To Lhe Sowndarles of the sarspilon] therefore, commenicalions
shout thae finsscial srtivindes of Toa separate snpregaied fund should ba viewed
vary narrewly. The Lislted spiotieniiy for Commlsnlon imterprecation af swch
eo=munlcations Us sxesplifind fo che Joglslative hisgary ol Feilh by Senator
Jases Allem:

Suban thay snreunce setting wp the fund, shviewsly, that is
@ sallcication right thare.

Is the prosent specific Tactwal situation, the description of the wesults of
managreant s Invelvesans Ia bts PAC's sctdwicties U0 likewine & “selicitatisa™,
end thearefore limited Lo the trede asseclation’s sesberahip.

Baiwd; Jassary IV, 1900 :

L]
].'!"Ei AD 1¥TR-72: drizhursscest of Conta of Sojiciepiion

Il. rerte

i & furdrajser, a=

rabip erpaqfraiien =av rav for ghe solicirsiom geats mertadning
- rad iFp =elieicel Actige

gaemitiow fof surh s-j3inid rj _l___,'.',_i‘-__."‘_".-' L 2 ot
5. Calte: of Calpem s beva)r ¥ 1tk Stfget, SV . eastingies, B.C. J0003 ]

Tila reapends to your letter of November J7, 1975, on Behalf of the Nalld
Palivieal Astizsn Comitter (T3uild=PAC™) regquesting aa sdvisary spimion om the
applicadility of the Tederel Lliectien Caspaign Act &f 97], as soemded (“rhe
&™), to Balld-FAC s accepramce of reipburserernt (or soliclicatics coste.

Bulld=FAC 45 the separate seprepaied Tund estahliahed by the Satlonal
dasociation af Mo=s Bullders T"2AHA7), & nesprafie eorparaticn, Your letier stages
that during the “And Crovestlon-fuponition, held in Jamgere of 1979, a “Balla=-Fal
Star Spectacular” was procduced which fralured various enieftalrers and whilch
ingluded & dear prise. In the fers of am sutosadile, scarded BY Srawime Cichetd
glibs from § dfen, Tlikers for ehis eeest pargel Is price feem 418 oo TUCD aca
vere dold evclusively to 1ndividuale vho vers Pullder asd asseclate mederal/
of BB, Tow stal# tFat graes tevdiwes fre= ohe Suar Somcrpsculer were S0 a7
ond thai teotal coate {amcluging the actual comew ef wridei=eries =f LD, B25.TH)
amsumisnd to 513z 66) &8, On dueusi 1%, 1979, Bulld=PAC rade & paveeni of
A3 109 . 54 e “abd purssast to Commission regulatisns st L1 CPR D1&.%(e)C00.1/

The computatlonms sade by Bulld=-FAC In deterainlee the cotal conte of Che
Bter Spectarular., and hence the sccwar of e dogest 13 gavoend teo NAED, Locieded
palicieation costa. If solecitetlen cests are mot Arciu-ed Un the tersl cose of
el Star Spectacaler. Bulld-Pil s pavsent Co NAFD, unainp the K0S 50BYCS) for=ula,

weuld b 520,201 (Sex Tomrrsew 4.) iy pelal cut Tt I s soliciatices
conts are nob Imefuded, vour dugesy 0% pavresi ta L AHY sacewds (PR arount

Bl PAL would sihervise Sawe cved to NAFE by J14. 900 %6, Im DTicht of theses
elrcomaisnced, You ffs et the sallcilation colle SRedciates with the JTaf
Spectacular mavy EBe exciodesd fron the Tolal conis gf ©'e @ foar purpcses of
deterwinieg Bulld=Fil s saveent ablipation goder Ll CFa [L&. %MWM [¥ &se

salicication coscm wav be excluded, vou Bk weetser o N pay resip S8, 904,54
te Bulld-FAL., Thiw Szcumt Le the difference hatwesn Bul ld-Pal's August 13
paysaat (543,129 .34) snd the 806,100 I sthervies would owe NAND

Dndar tha Act, & rer=erahlp corsetation, or & separate sepregated Tumd
Rt ab] 1akad by a aFFrleiaflp (OFBSElisn, =¥ @allsil EscgriSoijioas (o sach &
furd from sveers of the crganieatton. 7 C.5.C. Bedlbind(&¥(C). Conmission
regulations further o« lawn (hat & pextenbip cerperation mav wuid geaEral
saRuTy moniey te pay e ceats of estaclissing, adsinauierong, and soaliritiing
eontributions (6 LLe sepavare pegrepaced fund, 1) CFR LU&.5(b]} Beraune NASE
may pay the soltcirattes eostn Tor Buatld=Pal, the Cor—isalon comeludes that
Bulld-PiC need ot have Ineluded the selicization cevis asseclated with the Sgar
Spaccacular in derermining the total cosis of that swent.

Federal Election Campaign Financing Guide 15436
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The sscond guastion you have ralsed is whether NAND may rewit o Bulld=PAC
the 310,908 %4 overpayment sade by Bulld-PAC aw & reault of Bulld-Pal's misgakem
inclusion of selicitstior conts In computing Lts Augedt L3} paysent.

Wilea a corporation Is permitted to pay for the sstabl ishesnl, adalnlstratiom,
and sclocitation of contributlons to It separate segrepated fund, tha corporaties
is aot parmitted to use tLhat process as 3 wransd of suchanging Creasery sonies for
woluntary comiributions. 11 CPR R1A.3(R). As the Commission concleded show,
hovever, WAME covid have pald for the solicitation costm of tha Star Spectacular
directly; smd Build-FAC's inclusion of sclicitation conts i corputing tha total
contd of that event lor purposes of paveent wnder 11 CPR Q1&.3(bN(2) wan Wol
required., The fact that Bulld-FAC, under & sistaben belief, inciuded duch selic-
ftatlon costs In computing Its pavment To NANB does mot change the charactar of
those costn, and paywent of those costs by KAME would not constitute sn exchange
of treasury monies for woluntary comtributicns.

The Cosmission has previpusly held In simllar sltuations involving &n arrer
that & unlon could reicburee fts separate segrepated fund In the enact amount of
an administrative cost inadwertently paild by the fTund which could have been pald
tnftially by the wnlon. See Advisory Ovinien 1979=33 [®5404) and Re: AOR 19T6=111
[407)], copies encloted. In the situstion presented here, Bulld=PAC's mintaken
incluaion of solicitation costw in dezermining the toval contn ef the Star
Spectacular resulted In an overpaveesnt te “ARR Thus the Commlaslon coneludes
that since KAHY could have pald the sollcitation coats of the Scar Spectacular
directly, Bulld-PAC perd nor have Incloded that amount as part ol Bulld-FAC's
total costs im corputing 1ts origieal paveent to SAHAE. Accordingly, NAHD may
rendt to Dulld-FAC che §1B,.906.354 overpayment which resulted [rom this errer.

This responar constitules an sdwisory opinion concerning the application of
a grneval rule of lav stated in the Act, or prescribed as a Commisnion regulation,
to the specilic factual situation set forth in your requast. Ses 2 U.5.C. JAXTE.

Bated: February 1, 1980,

1/ TYewr request dnes not presest the questien of, mor 43 you serh guidance
a8 to, tha class of individusla tha: mar be salicived for comtributions
te Bulld-FAC. Thereforve, the Cosmisalon doss net meach ar FEpress eny
epinionr vhether the solicitation and sale of tichete to these classsn of
RANE pechers wvas permidsisle usder the Act See 11 TR L14.01(e) and
Adwisory Opanioen 1977=-17 [152s49].

11 €M 114.5%(8)(2) provides that & corporation may atilize o raffle or
other fundraleing device which Involves & priee, so long as state lew
permits and the prige Ls net dispreporclonately valuaole. This regulas-
tiom further provides that when raffles or entertalnzent 1a used for
policical fundraiming: ™a ressonable practice to follew is for the
separate segregated fund to rei=burse the corporatiion er laber erganizatiom
for costs which exceed one third of the money contribured.”

ADVISOXY OPIRTION 1979-13

COMCURRING OPINION-COMMISSIONER FRAME P. REIOME

The Tederal Flection Comsisnicon approved Adwisery Oplntlon 1979=12 on
Jenuary 17, 1982. By so deing, the Cormlasion held that the Bulld Political
Action Comittesr (“Duild-FAC™), a secarate sepregated fund, ceuld exclude, In 1tn
computation of the azownt to be reicSureed to Sationsl Asssclacion ol Hoee Buillders
(TRAHB™), 1t sponsaring orgaslzazies, the aclicitation coste patd by MAHR ia
connection with & “Bulla-PAC Star Spectacelar” [fendraleing evear featuring varlous
ralertalners.

& 1989, Commerce Clearing House, Inc.

O
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Wmile concurring In much oplalon, | sm concarned that 4t may bs minconst rued
e parmic tha smclusiom of selicitatlion costs from such cosputations withewt
regard to the facta of sech situstion and the relative isportance of the saliclca=
tiem expenses In the fundraising sffares of political condidazes and commitiens,
Likewiae, I am concerned leat this Agwinory Opinion be deeaed to relieve Build-PAC,
r any aeparate segregated fund slmilarly situsced, from tha barden of proving
that the payment of such selicitation conts by the sponsoring erginisation was
incidental Lo the orpanisstion’s support for the fund, snd hence, that thess
selieitarion conta should be sncluded from any computation of the asoumt te ba
rolmburesd by the srparate segregated fund to the spansering orgeninstion.

Furtharmore, a8 the opindom states, & corporation is mot parmitred Le
undervrite the selicitation costs for (ta separsce wegregated fund an & weans of
tichanging treasury monies for woluntary contributions. Trus, Ll the paymant of
thase solicitstion cosen by “AHE had represented sn attespt by HAHD 1o support
Budld-FAC by the transfer of [reasury monies, then wuch payment would mot hawe
betn prrminaible.

My concurrénce In this spinion is based upen my belie!l that KARN has shouldared
the burden of proving that these solicltation costs were subordiniie to the pri=
nary purpone of NAMN in supporcing Bulld-FPAC's fundralning sctivitv. The sntar-
talamer: and other costs Involved In this case far ssceed these relatively sinor
solicitacion congn. 1, therefore, conclede thar sueh aolicitaiion teate cay be
enclwded [rom ihe cocputation of monjes te be Teisburied by Build=-Fil ee NAHN
Porsuant to 11 CRF 114.5(k), but wish ro eephasios Chet wy concludlon is limiped
te the Tacts of this case,

Baced: February I, 1980.

PISSEXTINC OFINION
or
COISSIONTE THOMWAS E. WARRIS
TO ADVISONY OPINION 1%7§-72

I disaent froe Advisery Oplnton 197§=77 because 1 Believe that the coats
ol soliciting patcicipation 1n rafflev or stcendance at enterialnments sheuld
be dncleded In the tots]l costs of sush events for purpeses of spplying the
formula suggested iz L1 CFR 104 .5(B)(1)

Dated: January 18, 1980.

A5457] A0 15E0-4:  Beration of Légal Services
14 st iL1iL. L.

N,
IA dartjrs zav per=in dos attorress to defend 8 politlcal com—itres

. elwi]

This responds to your lecter of Jomuary 14, 1980, regussting an sdvisory
opinton concerniog application of cthe Federal Electicn Campaign Act of 1971, o
smended (the “Act™), to legal services provides.ge the Carter/“priale Prealdential
Commiteer (Che “Committes”) for preparation aof & delense to & eivil actlos inm
which the Comlotee fa oned of the nared defendants.

»

Tour request states that a cesplalne was fdled 1n UnltedScares Dimtrict
Court far ihe Bisgrier of Colewbia B tRe captiee Wisslslnger w, Sarwon,

Ciw, Wo, ™=J71 (D.0.C., filed Drcember 28. 1979}, 1m w=ics varicus CaSinet
wembers and White House s18ff me=hegs as well 3a the Cor=iteed have Seen npmrd
4% defendants. The complaint alleges viclscions of 31 U.5.C, 1608 (Arprepristicos

Federal Election Campaign Financing Guide




n‘n'r OF RECEIPTS AND DISBURSE
For a Political Committes Other Than an Authorized Committes

[Surhmary Page)

1. Nama of “ommities (in Full)
Mational Education Association
Political Action Committee

*

Addreu (Number and Strm:,

1201 Sixteenth Street, N.W.

City, State and ZIP Code
Washington, D.C. 20036

B Cwek if sdereu it ditfarent than oreviously rrportsd.

2 FEC Wentification Number
co0003251

4 © This commices quaiified &1 & multicanddate com-

mit.ee during this Reporting Period on
date)

4, TYPE OF REPORT (check appropriate boxe)

(1]

)

[] Aeril 15 Quarterty Report

] wiy 15 Quarzerty Report

] Ceroter 15 Quacterty Repont

[ Jenuary 31 Yewr Eng Repon

[ Aty 31 Mis Year Report (Non-stection Year Oniy)

[} Monthiy Reporttor __duly, 1980

[[] Tweitth day report preceding
waction on

Myoe of Eectidnl
n the Stete of

D Thirtiath day report following the General Election
on m the State of
[] Termination Report

Is this Report an Amendment?
& YES

SUMMARY

8. Cowering Period Through

8 ) Cash on Hand January 1, 19—

&) Cash on Hand st Beginning of Reparting Period . . . . ...

aE e E

fe) Total Receipts (from Line 18]

R L

i) Subtotal (add lines &) and Bic) for Column A and
lurves Gla) ang Bic) for Column B)

7. Tota! Dishursements (from Line 280 .. ... .....

A Cash cn Hand 5t Sose of Reporting Period (subtract line 7 from 6id)) . .

§. Cesvu anc Obiigations Owed TO the Committes
{1termize all on Schecuie C or Scheauis O

10. Debts ane Obiigations Owed BY the Commiies
{Itemize all on Scregule Cor Scheouie DV, ... ..

| earity tht | heve epmne2 tha Beoor snd 1o tha bem of My knowisops and Balerf

M & Tre, CoITeCT §Ng COMDIFTE

- Facernl Eiecrizn Commauon
- Toil Free BOO-E28-9530

Local 203-43340€8

- - Terry Herndon . - =

—

Twvos or Prir by 8! Tramgurer

- Lot B Rl s i

SICGNATURE OF TRYASURER

12/ e /g0
(=41

NOTE Suomimon of fae. erronsow, or sgomoiETe (RTQFMEHGR MEY wDecT The Cenan pzmng tha Repon 1o ThE Denaites of 2 UL I

—_— =

All previcgrwersemi of FEC FORM 3 ang #2322 SCR™" 24 are goraifre gnd woou'd Ao 'onje be werd

B
I T

" FEC FORM 3K 3B




B

i i b .
Mise oo ere shecyiesl for seer
srtegecy of ™ Seteoeg

SCHEDULE A ITEMIZED HEL‘:E[H‘!

Any infgrmption cooed from wech Redorms o Swismenn Mey Not BE 10+d OF ued Dy BNY CENON 1or the Durpoes of BILEILING CONTHDULEAS BF 107
eammercial DurDaill, OINEF 1REN UIING TRE ABME Bnd soaren of snv DoNTICE COMMITIEE 1O B0IIEIT CoMtriButions rom LuEh CommiTree.

Nama of Co Ful
£ H::T;h:l Educntinn Association Political Action Committee

A, Full Name, My Agdrrm s IIF Code Neme of Emoiever Reimb. for| Dem imenth, Amount af Escn
National Education Association Eé:’;agﬂzg g:i?{}z}’ Sy yout T ‘oanes. e Ferad
;iﬂ;j;:;:f“;’jgtggggg ik Co. 6/5/80* 2/29/80 |$17,375.00
o i 3
Rescmpt For: C Primacy 8 Ganers
O Other (soecity ) Ageregare Yaarto-Care—5 17, 375,00
B. Fuil Name, Muiing Addren snd ZIF Coge Mama of Emeieyer Reimb, for Dem imonm, Amgunt of Esch
National Education Association 10 Panasonic TV's day, yeer) Recmot Thia Panoa
1201 Sixteenth Street, N.W. paid by NEA-PAC to
washington, D.C. 20036 Panasonic on 6/5/80%7/29/80 $ 901.95
Occupwion
Recwot For = Prirmgry = Ganerl | !
C Orner (soecitv| | Agoregare Yearto-Dae=-§ S 901.95 !
€. Full Name, Mailing Addrem ana ZIP Coos Harra o Empiayer Dute imonth, I Amgunt of Exn
day, year| Receiot Tha Perigg
Oczunation
Racmigt For: = Prmary S Ganerei
O Orher (goeciiv) Aggrezam Year-io-Sare—5 |
D. Full Marme, Masimg Asdrem snd 2P Code e of Emoiover Daw imontn, Amount of Esch
dey, v | Reca.or Tha Perog
Occunation
Recwiot For: = Primary = Generwi ;
O Other troeciivi Asgregare Year-to-Oate=35 }
E. Full Narme, Masling Acdyem and 2P Code Myma of Emplover Dare imonth, | amgunt of Eacn
- day, vearl | Receor Tha Parina
Octucetion
Recwipt For C Primary = General |
T Other (roecityl | Aggrecate Yenr-ta-Onte—5 |
F. Full Nama, Mailing Addrem and ZIP Code Kama of Emoiover Date imonth, Armgunt of Esch
day, yaarl Receot This Pervoa
Cccvorton
Aeceio: For: S Primary O Ganenyl -
C Other liaecitv) Agg-etart Year-1o-Dae=§ ]
G. Full Name, Mailing Addrem ano ZIP Code tgma of Empioyer Cam imonth, | Amopunt of Each
duy, el Recept Tha Perog
| Oczupstion |
Becppr Foe = Primgry = Gerneral | [
= Ornes oesitvi | Azzrezate Yearo:-Zare-5
SUBTOTAL of Peceons Tha Payze loptone'! s . i T I $ 18 - 2?5 . g 5
TOTAL Tra Perod Diair Dage 1o Ling rumber iyl L L e e A R e e o 4515,2?5.95

*These reimbursements were for fundraising costs previously reported in Sche
ule B of the July report of Receipts & Disbursements filed by this Committee
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