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March 22, 1983.

:-

Kenneth A. Gross
~Associate General Counsel

Federal Election Coiuuission
~Washington, D.C. 20463

!r re: MUR 1392

0 Dear Mr. Gross:

As part of the conciliation agreement resolving
~the captioned matter, the Carter/Mondale Presidential

Coiuittee, Inc. has agreed to pay a civil penalty of
o $1000. Enclosed is a check in that amount payable to

~the United States Treasury.

oSinc ey

~Douglas B. Huron

Enclosure
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FEDE RAL ELECTION COMMISSION

WASHINGTON. D.C. 20463

March 11, 1983

Douglas B. Huron, Esq.
Stein and Huron
1619 New Hampshire Avenue, N.W.
Washington, D.C. 20009

Re: NUR 1392
- Carter-Kennedy Unity Dinner

Dear Mr. Huron:

On March 8, 1983, the Coission accepted the
o' conciliation agreement signed by you, together with a civil

penalty, in settlement of a violation of 2 U.S.C. SS 434(b) (2)
c and (3) and 441a(a) (1) (A), provisions of the Federal Election

Campaign Act of 1971, as amended. Accordingly the file has been
closed in this matter, and it will become part of the public

oD record within 30 days. However, 2 U.S.C. S 437g (a) (4) (B)
prohibits any information derived in connection with any

~conciliation attempt from becoming public without the written
consent of the respondent and the Commission. Should you wish
any such information to become part of the public record, please

. C advise this Office in writing.

Enclosed is a fully executed copy of the final conciliation

agreement, for your files.

Sincerely,

Charles N. Steele

Associate General Counsel

Enclosure
conciliation agreement



~~~FEDERAL ELECTION COMMISSION ...
* WASHINGTON. D.C. 20463

March ii, 1983

William C. 0ldaker, Esq.
Epstein, Becker, Borsody and Green
1140 - 19th Street, N.W.
Washington, D.C. 20036

Re: MUR 1392
• - Carter-Kennedy Unity Dinner

Dear Mr. Oldaker:

On March 8, 1983, the Comission accepted the
oD conciliation agreement signed by you, together with a civil

penalty, in settlement of a violation of 2 U.S.C. S 441a(f), a
provision of the Federal Election Campaign Act of 1971, as
amended. Accordingly, the file has been closed in this matter,

~and it will become part of the public record within 30 days.
oD However, 2 U.S.C. S 437g(a) (4) (B) prohibits any information

derived in connection with any conciliation attempt from becoming
r public without the written consent of the respondent and the

Commission. Should you wish any such information to become part
C of the public record, please advise this Office in writing.

' Enclosed is a fully executed copy of the final conciliation

, agreement, for your files.

Sincerely,

Charles N. Steele
General Couns el..

Associate General Counsel

Enclosure
conciliation agreement



BEFORE THE FEDERAL ELECTION COMMISSION *?" "

In the Matter Of )
)

Carter-Kennedy Unity Dinner )
Committee)

Carter-Mondale presidential ) M4UR 1392
Committee)

Kennedy for President Committee )

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

("the Commission") pursuant to information ascertained in

the normal course of its supervisory responsibilities.

Following submission of findings by the Commission's

auditors concerning the Carter-Kennedy Unity Dinner Committee

("Unity Committee"), the Carter-Mondale Presidential Committee

("Carter-Mondale"), and the Kennedy for President Committee

("Kennedy") ("respondents"), the Commission found reason to

believe: 1) that respondent Carter-Mondale Presidential

Committee violated 2 U.S.C. S 441a(a)(1)(A) by making an

excessive contribution to the Kennedy for President Committee

in the form of a disproportionate share of the expenses of

the Carter-Kennedy Unity Dinner, and 2 U.S.C. SS 434(b)(2)

and (3) by failing to properly report to the Commission

receipt of contributions earmarked for Carter/Mondale and

collected by the Unity Committee; 2) that respondent Kennedy

for President Committee violated 2 U.S.C. S 441a(f) by

accepting a contribution from the Carter-Mondale Presidential

Committee that is violative of 2 U.S.C. S 441a(a)(l)(A), in

the form of a disproportionate share of the expenses of the



. Carter-Kennedy Unity Dinner; and 3) that respondent Cart "~

Kennedy Unity Dinner Committee violated 2 U.S.C. S 44)a(fi)

by accepting contributions violative of S 441a(a)(l)(A) as

to contributions exceeding individual contributors' limits

under 2 U.S.C. S 441a, and 2 U.S.C. S 441a(a)(8) in failing

to report to the Commission and to the Carter-Mondale Presi-

dential Committee those contributions earmarked for the

Carter-Mondale.

NOW, THEREFORE, the Commission and respondents, having

~participated in informal methods of conciliation, do hereby

~agree as follows:

tN I. The Commission has jurisdiction over respondents

and the subject matter of this proceeding, and this Agree-

ment has the effect of a conciliation agreement under 2

U.S.C. S 437g(a)(4)(A).

. II. Respondents have had a reasonable opportunity to

o3 demonstrate that no action should be taken in this matter.

~III. Respondents enter voluntarily into this Agreement

~with the Commission.

IV. The pertinent facts in this matter are:

1. Respondent Carter-Kennedy Unity Dinner Committee

registered with the Commission as a joint fundraising com-

mittee, and was authorized by President Jimmy Carter and

Senator Edward M. Kennedy, on September 30, 1980. Affiliated

with the Unity Committee were the Carter-Mondale Presidential

Committee and the Kennedy for President Committee. The

Unity Committee reported an opening cash balance of -0-,



-3-,

total receipts of $380,587.10, total disbursements OQ

$365,181.50, and a closing cash balance of $15,405.60.

2. It was agreed by the participants that the

first $500,000 of proceeds of the Unity Dinner were to go to

the Kennedy Committee. Dinner receipts totalled $365,062.85,

from which gross amount was subtracted $52,445.75 (because

certain contributions were earmarked for Carter-Mondale, and

because certain other contributions represented excessive

individual contributions to Kennedy and were refunded).

Total dinner expenses were $73,815.08.

3. The percentage of receipts allocated to Kennedy

was 85.63%. Because the same percentage of expenses was not

allocated to Kennedy, the interim report recommended that

the Unity Committee seek a refund of $45,692.54 from Kennedy

and distribute it to Carter-Mondale. Such a refund has not

been made by Kennedy or distributed to Carter-Mondale.

4. Of the contributions received by the Unity

Committee that exceed the individual contributors' limits

under 2 U.S.C. S 441a, refunds of $1,900 in contributions

have not been made by the Unity Committee.

5. Contributions received by the Unity Committee

that were earmarked for Carter-Mondale totalled $12,100. Of

that amount, $1,000 is unattributable to Carter-Mondale

because it represents an excessive contribution for the

contributor.



S6. The Unity Committee has not distzrb t* the

~$11,100 in earmarked contributions acceptable to Ca rter-

Miondale to Carter-Mlondale.

V.1. Respondent Carter-Mondale Presidential Coiuiittee

has made an excessive contribution to the Kennedy for

President Committee in the form of a disproportionate share

of the expenses of the Carter-Kennedy Unity Dinner, in

violation of 2 U.S.C. S 441a(a)(1)(A).

2. Respondent Kennedy for President Comittee

accepted a contribution from the Carter-Mondale Presidential

Committee that is violative of 2 U.S.C. S 441a(a)(l)(A), in

0( the form of a disproportionate share of Unity Dinner

O expenses, in violation of 2 U.S.C. S 441a(f).

*)3. Respondent carter-Kennedy Unity Dinner

o Committee accepted contributions exceeding individuals'

S441a contribution limits, in violation of 2 U.S.C.

S441a( f).

4. Respondent Carter-Kennedy Unity Dinner Com-

mittee failed to report to the Commission and to the Carter-

Mtondale Presidential Committee those contributions earmarked

for Carter-Mtondale, in violation of 2 U.S.C. S 441a(a)(8).

5. Respondent Carter-Miondale Presidential Com-

mittee failed to report to the Commission the receipt of

contributions earmarked for Carter-Mondale, in violation of

2 U.S.C. SS 434(b)(2) and (3).



VI.l. Respondent Kennedy for President Committee agrees to

transfer to the Carter-Mondale Presidential Committee $9,750, and

a promissory note in the amount of $34,942.54.

2. Respondent Carter-Kennedy Unity Dinner Committee agrees

to refund $1,900 in contributions violative of individual

contributors' S 441a limits to those contributors.

3. Respondent Carter-Mondale Presidential Committee agrees

to file an amended report reflecting its receipt of $12,100 in

contributions earmarked for Carter-Mondale."

4. Respondent Carter-Kennedy Unity Dinner agrees to file

an amended report reflecting $12,100 in contributions earmarked

for Carter-Mondale and received by the Unity Committee, and to

transfer the $11,100 of said contribution acceptable to Carter-

Mondale to the Carter-Mondale Presidential Committee. The $1,000

contribution earmarked for Carter-Mondale that is violative of

the contributor's individual contribution limits will be refunded

to that contributor by the Unity Committee.

5. Respondent Carter-Kennedy Unity Dinner Committee agrees

to send to all contributors to the Committee letters informing

them of the allocation of their contribution, as proposed by the

Committee in its June 12, 1981 response to the interim audit

report, and attached thereto as Exhibit 1.



VII. Respondents agree that they will not undertake r

activity that is in violation of the Federal Election Campaign

Act of 1971, as mended, S 431 et sea.

VIII. 1. Respondent Carter-Mondale Presidential Committee

agrees to pay to the United States Treasury a civil penalty in

the amount of One Thousand Dollars ($1,000.00) for the actions

described in Paragraph V, subparagraphs 1 and 5.

2. Respondent Kennedy for President Committee agrees to

pay to the United States Treasury a civil penalty in the amount

of One Thousand Dollars ($1,000.00) for the actions in

Paragraph V1 subparagraph 2.

IX. The Commission, on request of anyone filing a complaint

under 2 U.S.C. S 437g(a) (1) concerning the matters at issue

herein, or on its own motion, may review compliance with this

agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

X. It is mutually agreed that this agreement shall become

effective as of the date that all parties hereto have executed

same and the Commission has approved the entire agreement.

XI. It is agreed that respondents shall have no more than

ninety days from the date this agreement becomes effective to
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comply with anid implement the requirements contained in tbis
agreement and to so notify the Commission.

Charles N. SteeleGeneral Counsel

BY.Date

Date

Date

Kenneth A rss
Associate General Counsel

Carter-Mondale Presidential Coimittee

BY:

Kennedy for President Conntte--.



FEDERAL ELECTION COMMISSION ,/.

wASHNGTON. D.C. 2043

Douglas B. Huron, Esq.
Stein and Huron
1619 Nlew Hampshire Avenue, N.W.
Washington, D.C. 20009

Re: IIUR 1392
- Carter-Kennedy Unity Dinner

" Dear Mr. Huron:

On , 1983, the Commission accepted the
oD conciliation agreement signed by you, together with a civil

penalty, in settlement of a violation of 2 U.S.C. SS 434(b) (2)
C and (3) and 441a(a) (1)(A), provisions of the Federal Election

Campaign Act of 1971, as amended. Accordingly the file has been
0 c~osed in this matter, and it will become part of the public

o record within 30 days. However, 2 U.S.C. S 437g (a) (4) (B)
prohibits any information derived in connection with any

T conciliation attempt from becoming public without the written
consent of the respondent and the Commission. Should you wish
any such information to become part of the public record, please

0 advise this Office in writing.

_Enclosed is a fully executed copy of the final conciliation

agreement, for your files.

Sincerely,

Charles N. Steele

General Counsel

By: Kenneth A. Gross . i,

Enclosure
conc iii a tion ag reement



F EDERAL ELECTION COMMISSION

WASHINGTON. D.C. 20*3

I

William C. Oldaker, Esq.
Epstein, Becker, Borsody and Green
1140 - 19th Street, N.W.
Washington, D.C. 20036

Re: MUR 1392
i. Carter-Kennedy Unity Dinner

r Dear Mr. Oldaker:

!On , 1983, the Commission accepted the

conciliation agreeuent signed by you, together with a civil
0 penalty, in settlement of a violation of 2 U.S.C. S 441a(f), a
~provision of the Federal Election Campaign Act of 1971, as

amended. Accordingly, the file has been closed in this matter,
~and it will become part of the public record within 30 days.

However,,2 U.S.C. S 437g(a) (4) (B) prohibits any information
o derived in connection with any conciliation attempt from becoming

r public without the written consent of the respondent and the
Commission. Should you wish any such information to become part

~of the public record, please advise this Office in writing.

r Enclosed is a fully executed copy of the final ,conciliation

__ agreement, for your files.

Sincerely,

Charles N. Steele
General Counsel

By: Kenneth A. GrossAssociate General Counsel

Enclosure
conciliation agreement

-.



In tiu Nate of)
)

catrI'em tnity Dinne )
OQinitee ) M)R 1392

Cre-tbaePresidential )
Qiuittee)

Kneyfor President Qxoumittee )

I, :Lena L. Stafford, Recording Secretary for theFra

Election Quission meeting on March 8, 1983, do hereby certify

that the Qummission decided in a vote of 5-1 to take the following

atoswith respect to M4JR 1392:

1. Approve the conciliation agreeant signed
by the respondents attached to the
NeiKorandm to the Oomission dated
February 22, 1983.

2. Close the file in this matter.

3. Send the letters attached to the
Musrandum to the Cimission dated
February 22, 1983.

Qxommissioners Elliott, Harris, 1konald, IkGar, andi Reiche

voted affirmatively. Comssioner Aikens dissented.

Attest:

Date P.. dngSceay "Z"



w

FEO ERAL ELECTION COMMISSION
i WAsHINCTON, D C. 20463

P OPANU M TO:

FROM:

DATE:

SUBJECT:

!4&RJORIZ W. EMNONS/ j JA VMN~

EB RY23, 1983

CBEIq - t4JR 1392 kNemrardu to the
Cczmdissicn dated February 22, 1983

The above-named document was circulated to the
Commission on Febuary 23, 1983 at 11:00.

Objections have been received from the Conuissioners

as indicated by the name (s) checked:

Commissioner
Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Aikcens

Elliott

Harris

McDonald

McGarry

Reiche x (Ccuets)

This matter will be placed on
agenda for Tuesday, March 8, 1983.

the Executive Session



w

Vrebvuasr 22, 196)

3WCotAUinM ?LO: MarJuie W. saes

FEI :Phyllis A. Kayson

5UDJZCT: NU 1392

Please he the attached Ms to then Cssson

distributed to the Commssion on a 46 houzr tally basis

as a sensitive matter. Thank you.

Attauchsmnt

Cc: Nathan

' " ii i , !,:i i-i .,i IW .', , .ii ii .i .., iii.ii'.



BEFORE THE FEDERAL ELECTION O4ZN ' .. L'" ".*"j*

ZIn the Matter O

Carter-Kennedy Unity Dinner ) ..
Commi ttee)

Carter-Mondale Presidential ) MUR 1392
Committee ) iii

Kennedy for President Committee )

CONCILIATION AGREEMENT '

This matter was initiated by the Federal Election Commission :.:i'.i

("the Commission" ) pursuant to information ascertained in i!::

the normal course of its supervisory responsibilities. :

Following submission of findings by the Commission's

auditors concerning the Carter-Kennedy Unity Dinner Comui ttee 4i

( "Unity Committee" ), the Carter-Mondale Presidential Committee :

("Carter-Mondale"), and the Kennedy for President Committee ,

("Kennedy") ("respondents"), the Commission found reason to

believe: 1) that respondent Carter-Mondale Presidential'

Committee violated 2 U.S.C. $ 441a(a) (1) (A) by making an

excessive contribution to the Kennedy for President Committee

in the form of a disproportionate share of the expenses of .

the Carter-Kennedy Unity Dinner, and 2 U.S.C. 55 434(b)(2)

and (3) by failing to properly report to the Commission

receipt of contributions earmarked for Carter/Mondale and

collected by the Unity Committee; 2) that respondent Kennedy

for President Committee violated 2 U.S.C. S 441a(f) by

accepting a contribution from the Carter-Mondale Presidential

Committee that is violative of 2 U.S.C. S 441a(a)(l)(A), in

the form of a disproportionate share of the expenses of the



Kennedy Unity Dinner Committee violated 2 U.S.C. S 44la( f)! .i

by accepting contributions violative 
of S 441a(a) (1)(A) as

to contributions exceeding individual 
contributors' limit si

under 2 U.S.C. S 441a, and 2 U.S.C. $ 441a(a) (8) in failing

to report to the Commission and to the 
Carter-Mondale Presi- ++

dential Committee those contributions earmarked for the ++

C arte r-Mondale .
.i+:

NOW, THEREFORE, the Commission and respondents, having l

~~participated in informal methods of 
conciliation, do hereby i!

' agree as follows: 
ii

! I. The Commission has jurisdiction over respondents i

~~and the subject matter of this proceeding, and this Agree- - !

ment has the effect of a conciliation 
agreement under 2 .

~U.S.C. $ 437g(a)(4)(A).-i

" ~ii. Respondents have had a reasonable opportunity 
to i

~~demonstrate that no action should 
be taken in this matter. ,+

p. iii. Respondents enter voluntarily into 
this Agreement !?-

with the Commission.L 
,

IV. The pertinent facts in this matter are: ii

1. Respondent Carter-Kennedy Unity Dinner 
Committee

registered with the Commission as a joint 
fundraising com- +

mittee, and was authorized by President Jimmy Carter and

Senator Edward M. Kennedy, on September 30, 1980. Affiliated

with the Unity Committee were the Carter-Mondale Presidential

Committee and the Kennedy for president Committee. The

Unity Committee reported an opening cash 
balance of -0-,
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total receipts of $380,587.10, tOtal disbusemets o

$365,181.50, and a closing cash balance of $15,405.60. ..

2. It was agreed by the participants that the !!

first $500,000 of proceeds of the Unity Dinner were to go to i

the Kennedy Committee. Dinner receipts totalled $365,062.85, i/,

from which gross amount was subtracted $52,445.75 (because il

certain contributions were earmarked for Carter-Mondale, and ii

because certain other contributions represented excessive :

individual contributions to Kennedy and were refunded). !

Total dinner expenses were $73,815.08. !

3. The percentage of receipts allocated to Kennedy :

was 85.63%. Because the same percentage of expenses vas not i

allocated to Kennedy, the interim report recommended that .. 2

the Unity Committee seek a refund of $45,692.54 from Kennedy

.and distribute it to Carter-Mondale. Such a refund has not

been made by Kennedy or distributed to Carter-Mondale..

4. Of the contributions received by the Unity ':!l

Committee that exceed the individual contributors' limits i!

under 2 U.S.C. $ 441a, refunds of $1,900 in contributions

have not been made by the Unity Committee. ;:

5. Contributions received by the Unity Committee !

that were earmarked for Carter-Mondale totalled $12,100. Of

that amount, $1, 000 is unattributable to Carter-Mondale

because it represents an excessive contribution for "the.iii!

contributor.

4.M:f/°.'e



6. The Unity Committee has not distrit tb-: i!. .-

$11,100 in earmarked contributions acceptable 
to Carlter- : -  :

Mondale to Carter-Mondale. 
., ,i,

V.1. Respondent Carter-Mondale presidential 
Commit:tee

has made an eXcessive contribution to the Kennedy for :

president Committee in the form of a disproportionate share ,.::

of the expenses of the Carter-Kennedy Unity 
Dinner, in

violation of 2 U.S.C. S 441ala)(1)(A). 
:i

2. Respondent Kennedy for president Committee :

• 
!

accepted a contribution from the Carter-Mondale 
Presidential

Committee that is violative of 2 U.S.C. S 441a(a)C1)(A), in /

o the form of a disproportionate share of Unity 
Dinner !

O expenses, in violation of 2 U.S.C. S 441a~f). 
.

C 3. Respondent Carter-Kennedy Unity Dinner...:

O Committee accepted contributions exceeding individuals'

'D § 441a contribution limits, in violation of 
2 U.S.C..

~ 441aif). 
.:

~4. Respondent Carter-Kennedy Unity Dinner Com- 
i!

mittee failed to report to the Commission and 
to the Carter-

Mondale Presidential Committee those contributions 
earmarked :'

for Carter-Mondale, in violation of 2 U.S.C. 
S 441a~a)(8). :

5. Respondent Carter-Mondale presidential Corn-. i:

mittee failed to report to the Commission 
the receipt of :

contributions earmarked for Carter-Mondale, 
in violation of i

2 U.S.C. SS 434(b)(2) and (3). 
.

,1*

~4~4L~WV 4e1
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V'I.1. Respondent Kennedy for President Committee agrees to 
!i

transfer to the Carter-Mondale presidential Committee $9,750, 
and '!)

a promissory note in the amount of $34,942.54. 
i

2. Respondent Carter-Kennedy Unity Dinner Committtee agrees 
:

to refund $1,900 in contributions violative of individual 
'ii

contributors' S 441a limits to those contributors. 
:

3. Respondent Carter-Mondale Presidential Committee agrees

to file an amended report reflecting its receipt of $12,1.00 
in !

contributions earmarked for Carter-Mondale." 
i:

4. Respondent Carter-Kennedy Unity Dinner agrees to file

an amended report reflecting $12,100 in contributions earmarked i.

for Carter-Mondale and received by the Unity Committee, and 
to !

transfer the $11,100 of said contribution acceptable to Carter-

Mondale to the Carter-Mondale Presidential Committee. The $1,000

contribution earmarked for Carter-Mondale that is violative of 
0

the contributor's individual contribution limits will be 
refunded

to that contributor by the Unity committee. i

5. Respondent Carter-Kennedy Unity Dinner Committee agrees 
r-;

to send to all contributors to the Committee letters, informing ,

them of the allocation of their contribution, as proposed 
by the ii

Committee in its June 12, 1981 response t~o the interim audit :

report, and attached thereto as Exhibit 1. 
:



VII. Respondents agree that they will not undertake anY :

activity that is in violation of the Federal Election Campaign !{.

Act of 1971, as amended, S 431 *t seq. ,

VIII. 1. Respondent Carter-Mondale Presidential Committee : 4

agrees to pay to the United States Treasury a civil penalty in ::,

the amount of One Thousand Dollars ($1,000.00) for tbe actions :

described in Paragraph V, subparagraphs 1 and 5. ) '

2. Respondent Kennedy for President Committee agrees to ;i!

pay to the United States Treasury a civil penalty in the amount

of One Thousand Dollars ($1,000.00) for the actions in )i

Paragraph V, subparagraph 2.

IX. The Commission, on request of anyone filing a complaint *

under 2 U.S.C. S 437gla)1)1 concerning the matters at issue

herein, or on its own motion, may review compliance with this i

agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil !

action for relief in the United States District Court for the :

District of Columbia. i

X. It is mutually agreed that this agreement shall become

effective as of the date that all parties hereto have executed

same and the Commission has approved the entire agreement.

XI. It is agreed that respondents shall have no more than

ninety days from the date this agreement becomes effective to .i
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comply with and implement the requirements contained .in thi~s

agreement and to "so notify the Commission.

Charles N. SteeleGeneral Counsel

BY.
Date

Date

.2- /,/&
Date

Kenneth A. Gross
Associate General Counsel

Car ter -Kennedy iyDinrCoinitt

Carter-Mondale Presidential Comnittee

* i, ..! ,,!i iiii !i ,



FEDERAL ELECTION COMMISSION i,~

WASHINGTON. D.C. 20....3

William C. Oldaker, Esq. ,::
Epstein, Becker, Borsody and Green -.
1140 - 19th Street, L.W. :
Washington, D.C. 20036 .

Re: !4UR 13 9 2
. Carter-Kennedy Unity Dinner J

~Dear Mr. Oldaker:

¢ On , 1983, the Commission accepted the
D conciliation agreement signed by you, together with .a civil"!i

penalty, in settlement of a violation of 2 U.S.C. S 441a(f), a .
.O provision .of the Federal Election Campaign Act of 1971, as"i

amended. Accordingly, the file has been closed in this matter, .,
~~and it will become part of the public record within 30 days. :

Uowever, 2 U.S.C. S 437g (a) (4) (B) prohibits any information .
C derived in connection with any conciliation attempt from becoming ::
- public without the written consent of the respondent and the.i

Commission. Should you wish any such information to become part
~~of the public record, please advise this Office in writing.i:

~~Enclosed is a fully executed copy of the final conciliation.:

~~agreement, for your files. -:

- S incer ely,,i.

Charles N. Steele i

General Counsel

By: Kenneth A. Gross

Associate General Counsel

Enclosure i

conciliation agreement

AIcDL~Z Z



FEDERAL ELECTION COMMISSION, :
WASHINGTON, D.C. 20463- ii

Douglas B. Huron, Esq. '.i,
Stein and Huron -
1619 New Hampshire Avenue, N.W.
Washington, D.C. 20009

Re: NUR 13 9 2:
L,) Carter-Kennedy Unity Dinner ii

" Dear Mr. Huron: !

C<On , 1983, the Commision accepted the :
o conciliation agreement signed by you, together with a civil i~

penalty, in settlement of a violation of 2 U.S.C. SS 434(b) (2)
C and (3) and 441a(a) (1) (A), provisions of the Federal Election ;

Campaign Act of 1971, as amended. Accordingly the file has been
S closed in this matter, and it will become part of the public :
- record within 30 days. However, 2 U.S.C. S 437g (a) (4) (B) i~

prohibits any information derived in connection with any i
r conciliation attempt from becoming public without the written !

consent of the respondent and the Commission. Should you wish i
C" any such information to become part of the public record, please

; advise this Office in writing. ii:

Enclosed is a fully executed copy of the final conciliation I
agreement, for your files. .,

Sincerely, ":

',!Charles N. Steele
General Counsel .

By: Kenneth A. Gross i:
Associate General Counsel i

Enclosure
conciliation agreement
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Novmber 24, 1982 at Ui:OO.

caunissio-rhers Harris, Elliott and Aikenas submitted objections

on Noeme 29, 1982.

This nutter will be placed on the ag d for the E ectve

Session of Tuesday, December 14, 1982.

N •

0

i,,' FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

DINO:DBE 29, 1982 {

UE: CBJ Nl~ S - IJ 1392 Mivro &u to the Ccuision
dated Noeme 23, 1982; 1toe=v:d in 0C3, fl-23-82,
4:18



Novembet 23, 1982

MEMORANDUM T: Mar:jorie V. Ziumons

FROM: Phyllis A. Kayson

SUBJECT: MUR 1392

Please have the attached Memo to the Coawnission

distributed to the Comuission on a 48 hour tally basis.

Thank you.

Attachment

cc: Nathan



July 23, 1982

34IBANDUM T1O: Nasrjorie W. Euwions

PROM: Phyllis A. IKayson

SUBJECT:z MUR 1392

tPiease have the attached Memo to the Ccmmission~
distributed to the Commission on a 48 hour tally basis.

Thank you.

Attachment

cc: Nathan



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MIlUANDtM TO:

?'ROM:

SUBJECT:

NALE S lTELE

MARORIE W. E~IONS/JODY C. RANSOM
OFFICE OF TUE SEzCRETARY TO THE Co TSXON

MAY 4, 1982

ADDITIONAL OBJECTIONS - MUR 1392 Memorandum
to the Commission dated 4-29-82; Received
in OCS, 4-29-82, 4:26

You were notified previously of an objection by
Commissioner Reiche.

Commissioners Elliott and Aikens submitted additional

objections this date.

This matter will be discussed in executive session

on Tuesday, May 11, 1982.

i <L.......
. ..
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IGI:
MY4, 1982 -

OH - Mm 1392 Mei:norlu to the
Ouuissicn dae 4-29--821 leive:! in
OCS, 4-29-82, 4:26

'f aov-u~ ccmnt was ciclae to the C~misaia on
April 30, 1982 at 2: 00.

Ccmisicrner Peiche submitted an objection~ to this matter

maisutter will be placed on the agenda for the Executive

Session of Tusday, May 11, 1982. A copy of Qommissioner 1eiche' s

voesheet with his ccuients is attached.

Attachment

i~i IEUERAL ELECTION COMMISSION

I WASHINGTON, D.C. 20463



AptJ1 Zi, 1982

IEU11SOMNU TO: MlarJori V. Bnmos

FRODM: Phyllis A. Xayuon

SUBET: IW 1392

Please have the attached M to the comniosion

distributed to the Conmission on a 48 hour tally basis.

Thank you.

Attachment

cc : Nathan
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

~U~3MUI4 ~:

DATE:

SUD3ECP:

JANUAqY 26, 1982

ArDITI t~L (BJ C'I(1 - !'IJ 1392
General ounsel's Report dated
Januay 22, 1982; Beceived in 0C7S,
1-22-82, 9:40

You were previously notified of an objection by Qomfissiorr

Aikens to the above-naned mtter.

Qiu iier Reiche sukzmitted an additional objectio at 9:31,

January 26, 1982.

iTis mtter will be discussed in E~utive Session on Tuesday,

February 2, 1982. A copy of Ccmmnissioner 1iche 's vote sheet with

his cmments is attached.

Attachment:
Vote sheet

cV)



FEDERAL ELECTION COMMISSION
WASHINGTON. D C, 20463

nucmu3i =

Flt4:

MRTOP,.Ih W. D9OA/JCIY1 U-IR

JAJIL25, 1982

OCNrI - ?4JR 1392 Gnra1 Co .se's
MmKrarxluu dated January 22, 1982;
Receive in OCS, 1-22-82, 9:40

IThe above-naued docuent was circulated to the Q nsion on

January 22, 1982 at 2:00.

Ccuisioner Aikens s ritted an objection at 2:31, January 25,

1982.

This uatter will be placed on the agenda for the Executive

Session of Tuesday, February 2, 1982.

ii !ii : :: !! i i I

ii iii ii ! i IL!II



JanuY 22. 1982

k4U91RMDIX TO: IMaxjorieo V. l~Sn

F7OM' PhyIU£8 A. Kayson

BBJCCTI I 4UR 1392

'" Please have the attaoh~ed Mem to the comdiss~o

4istLbuIted to the Comi1ssion on a 48 hour tally basis.

0 ThanL you.

C

0, ahmn



SlAN FrlANCISCGO

LOll ANOISSII

L.ONG UACNlG ,.

NELWPORNT 35AGI.I

ANCHORAGE

LONDON

RONE

MILAN

ATTOftNIt AT lAM

1080-177.1 ST!!rlUr Ne.W.

WASNHINSTON, s.. acOsl

TCLKIPNN (80O8) Im-@S@O

December 16, 1.981
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r%) '

Kenneth Gross, EsquireAssociate General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MU 1392

Dear Mr. Gross:

I understand from Doug Huron that due to thecurrent discussions he is having with your office aimed
at a speedy conciliation of the Commission's Enforcement
Action involving the Carter/Kennedy Unity Dinner Committee
that no response to the Commission's Reason to Believe
notification is expected at the present time.

Please advise me if this is correct.

me.
If you have any questions please feel free to contact

Will C. Oldaker

WCO: jv
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DOUGLASI S. HURON
EILEEN N. SITEIN

(80om 7S?-5o

(301) "61t-i5330

December 3, 1981
V'

0,
Kenneth Gross, EsquireAssociate General Counsel
Federal Election Comission
1325 K Street, NW
Washington, DC 20000

re: MUR 1392

Dear Hr. Gross:

On November 13, 1981 Chairman IMcGarry wrote the
Carter/Mondale Presidential Committee concerning MUR 1392.
On December 12, 1981 I met with you to discuss a number
of matters, including this HUE.

Since HUR 1392 involves the Kennedy for President
Committee as well as our own, we agreed that I would
contact appropriate officials of the Kennedy Committee
before making any substantive response to this MUR. I
hope to be able to provide the Commission with such a
response in the near future.

Doug~as B. Huron

0I0IS NEW HAMiPSIHiI AVENUE, N. W.

WASHINGTON, D.C. 30005

g
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TELEP HONE CAUZIN. ADDRESSI '#ONAWRAIT'
209 990-0505 Novemlber 30, 1981 -me

Scott Thomas, Esquire
Office of General Counsel_
Federal Election Commission
1325 "K" Street, N.W. ',
Washington, D.C. 20036- !i

RE: MU 1392

Dear M. mas : . .-

/I today received Chairman Mcerr's notification o

November 13, 1981, that the Couaisssion had found reason
to believe that the Carter/Kennedy Unity Dinner Committee
violated the Federal Election Campaign Act.

Pursuant to your conversation with my associate,
Gary Christian, I will file the reply of the Kennedy for
President Committee at the same time as the response of the
Carter/Kennedy Unity Dinner Committee on December 15, 1981.

Please contact me if you have any questions on this
matter.

ely

/ William C. Oldaker

W CO: jv
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FEDERAL ELECTION COMMISSION ,

• WASHINGTON, D.C. 20463 "

November 13, 1981 :

S. Lee Klinag, Treasurer
Carter/Mondale Presidential Committee ::

4710 Bethesda Avenue
Suite 302
Bethesda, Maryland 20814

Re: MUR 1392

Dear Mr. Kling:

a On November 12, 1981, the Federal Election Commission
em-determined that there is reason to believe that your commnittee

violated 2 U.S.C. SS434(b)(2), 434(b)(3), and 441a (a)(l)(A),
*provisions of the Federal Election Campaign Act of 1971, as

o amended ('the Act') by failing to report to the Commission
receipt of contributions earmarked for the Carter/Mondale
Presidential Committee and collected by the Carter/Mondale
Unity Dinner Committee, and by making an excessive contribution
to the Kennedy for President Committee in the form of

o a disproportionate share of the expenses of the Carter/Kennedy
Unity Dinner. The General Counsel's factual and legal analysis,
which formed a basis for the Commission's finding, is attached
for your information.

0D
Under the Act, you have an opportunity to demonstrate

that no action should be taken against you. Please submnit any
factual or legal materials which you believe are relevant to
the Commission's consideration of this-matter within fifteen
(15) days of your receipt of this letter.

In the absence of any additional information which demonstrates
that no further action should be taken against your committee,
the Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation. Of course, this
does not preclude the settlement of this matter through conciliation
prior to a finding of probable cause to believe if you so desire.
See 11 C.F.R. $11l.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. $437g(a)(4)(B) and S437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.



8., iee. Kling
Page ( 2)

For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned to
this matter at 202-523-4073.

John warren McGarry
Chairman

Enclosures



FEDtAL EtCTION COMMISSION

WAHNCO 0C206

S. Lee Kiting, Treasurer
Carter/Mondale Presidential Commnittee
4710 Bethesda Avenue
Suite 302
Bethesda, Maryland 20814

Re:= MUR 1392

Dear Mr. Kling:

On November 12, 1981, the Federal Election Commission
determined that there is reason to believe that your committee
violated 2 U.S.C. SS434(b)(2), 434(b)(3), and 44la (a)(l)(A),

*I provisions of the Federal Election Campaign Act of 1971, as
S amended ('the Act') by failing to report to the Commission

receipt of contributions earmarked for the Carter/Mondale
0 Presidential Committee and collected by the Carter/Mondale

Unity Dinner Cormaittee, and by making an excessive contribution
to the Kennedy for President Committee in the form of

o a disproportionate share of the expenses of the Carter/Kennedy
Unity Dinner. The General Counsel's factual and legal analysis,

• which formed a basis for the Commuission's finding, is attached
for your information.

0D
Under the Act, you have an opportunity to demonstrate

that no action should be taken against you. Please sukznit any
factual or legal materials which you believe are relevant to
the Commission's consideration of this matter within fifteen
(15) days of your receipt of this letter.

In the absence of any additional information which demonstrates
that no further action should be taken against your committee,
the Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation. Of course, this
does not preclude the settlement of this matter through conciliation
prior to a finding of probable cause to believe if you so desire.
See 11 C.F.R. Slll.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. S437g(a) (4) (B) and S437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.



S. Lee ,fling

Page (2)

For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned to
this matter at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

Enclosures



FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1392
STAFF MEMBER & TEL. NO.

Nancy B. Nathan

RESPONDENT: Carter/Mondale 523-4073
Presidential Committee

SOURCE OF MUR: I NT E RNA L LY GE NE R AT ED

SUMMARY OF ALLEGATIONS

*The Commission's interim audit report of the Carter/Kennedy

Unity Dinner Committee detailed apparent violations 
of the Federal

Election Campaign Act of 1971, as amended. Referred to the Commission's

a Office of General Counsel for further review and action were the

9 following findings as to the Carter/Mondale Presidential 
Committee:

oD (1) an excessive contribution under 2 U.S.C. S44la(a) (1) (A)

(totalling about $45,000) by the Carter/Mondale Presidential

Committee ("Carter/Mondale") to the Kennedy for President Committee,

SO resulting from Carter/Mondale's assumption of all 
expenses of the

Unity Dinner, rather than the same proportion of expenses 
as of

proceeds, and (2) failure by CatrMnaeto reportcotiuon

earmarked for Carter/Mondale.



FACTUAL AND LEGAL ANALYSIS !

The Carter/Kenned? Unity Dinner Committee (wthe Unity Coumuttee") i

registered with the Federal Election Commission ("the Commission)}

as a joint fundraising committee, and was authorized by President i i

Jimmy Caxter and Senator Edward II. Kennedy, on September 30, 1980.

Affiliated with the Unity Committee were the Carter/Mond ale Presidenti4ii!

Committee and the Kennedy for President Committee. Headquarters of the

Unity Committee are in Washington, D.C.

O The audit covered the period from October 1, 1980 through

• O December 31, 1980. The Unity Committee reported an opening cash

4o balance of -0-, total receipts of $380,587.1O, total expenditures of

O $365,181.50, and a closing cash balance of $15,405.60.

i1. ALLOCATION OF FUND-RAISflNG EXPENSES

0D By pre-arranlgemenlt, proceeds of the Unity Dinner were tO gO
Dinne

0 to the Kennedy' Committee, at least to the extent of $500,000. Dne

r receipts totalled $365,062.85. Subtracted from that gross was

• 0 $52,445.75, because certain contributions were earmarked for Carter!

Mondale and because the S441a (a) (1) (A) individual contribution limits

of some contributors barred allocation of their contributions to the

Kennedy Commnittee (see infra).

As the audit report notes, Advisory Opinions 1977-14, 1977'-61,

1979-12 and 1979-35 reflect the Commission's consistent position

that when there is unequal distribution of proceeds from a joint



rw

Page (3)
fundraiser, expenses ordinarily must be shared on a pro rata basis.

Where one participant (here, Carter/Mondale) in the joint fundraiser

absorbs more than its pro rata share of expenses, the excess amount

represents an in-kind contribution to the other committee (here,

Kennedy for President). The Kennedy share of proceeds was 85.63%

of receipts. Total expenses for the event were $73,815.08. To date,

the Unity Committee has distributed $295,099 to Kennedy for President,

which is $45,692.54 more than Kennedy for President's proper net

share of proceeds ($312,617.10 -- 85.63% of the expenses.)

The interim audit report recomended that the Unity Committee
!1/

seek a refund of approximately that amount from Kennedy for

:3 President and distribute it to Carter/Mondale. The Unity Committee

~"has declined to comply with that recommendation, contending that

the principle that expenses of joint fundraisers be shared pro rata

is not a matter of law, since it has been enunciated only in Advisory

[D Opinions.

~Beginning with AO-1977-14, the Commission has cautioned

Dadvisory opinion recipients that expenses of joint fund raise rs must

be allocated in the same proportion as are proceeds in order that a

contribution is not made by one participant to the other. See also,

AOs 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges

that "those four Advisory Opinions constitute an attempt by the CorLlission

to circumvent the Act's detailed procedures for promulgating regulations."

1/ The amount the audit report recommends be refunded is slightly

at variance with the $45,692.54 figure. The auditors finally

recommended that $44,692.18 be returned, following receipt of late

transfers. Thus, the excessive contribution appears to be $43,692.18
($44,692.18 minus $1,000 as allowed by 2 U.S.C. S 441a(a)(l)(A).



*. *cit..2U.SC. 437f c asserir') t ..... .:!

!! the C Ommssion's position, as taken in the four AOs, amounts to i

"legal legerdemain" that Congress intended to proscribe by the !

cited section. /

In fact, the cited advisory opinions merely spell out the

plain rule that one committee's payment of solicitation expenses for i

another committee constitutes the making of a contribution to the i!

benefitting committee. This rule is clearly spelled out in the statute

and regulations. A "contribution" is defined at 2 U.S.C. $431(8) (A) (i)

to include "any gift, subscription, loan,aaceordpstfmny

or anything of value made by any person for the purpose of influencing

-- any election for Federal office." Under 11 C.F.R. Si00.7(a)(i)iii),

O" anything of value" includes "all in-kind contributions" and "the

provision of any goods or services with~out charge."

~In California Medical Association v. Federal •Election Commission,

I 01 S. Ct. 2712 at 2723 n. 19 (1981), the Supreme Court reaffirmed

oD that Congress intended that all forms of contributions detailed in

431(8) (A) be subject to the limi'.ations of S441a. _

2/ 2 U.S.C. 5437 f (b) provides:

mO "?rocedures applicable to initial proposal of rules :orregulations,
and advisory opinions. Any rule of law-which is not stated in this
Act or in chapter 95 or chapter 96 of title 26 may be initially proposed
by the Commnission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title. No opinion of an advisory
nature may be issued by the Commission or any of its employees except
in accordance with the provisions of this section."

The Commission presently is considering proposed regulations on all
aspects of joint fundraising. The draft -= regulations contain the s~me
provision on shared. expenses that has been enunciated in advi.sory
opinions. Proposed 11 CTR 5102.7 (b) (7).

3/ The Court saw the inclusion of all forms of financial and in-kind
surport within the contribution limits as integral to the Actt's scheme
of' -:r-._e..t-.g* political corruption. It warned, "{I) f an individual or
association was permitted to fund the entire operation of a politicali
cz -ittee, all moneys solicited by that cormittee could be converted into

-bz.zutions. In this manner, political comitteswudb bet
in-f!ence the electoral process to an extent disproportionate to their

~z__- support... In so doing, t.hey coud corrupt the political process
-- -- er that Conress, through its contribution restrictions, has



1976), cet deid 429 U.S. 829 (1976). The Comuission consitently*

has reminded advisory opinion recipients that allocation of expens~es

must be done within S441a limits, as the AOs cited by the Unity

Cozimittee illustrate. ~i

The Unity Committee further objects to the findings on pro

rata allocation of expenses on the su~itantive ground that, since the i

event was post-nomination, a contribution "for the purpose of influencia ;

(the) election" cannot have been made by Carter/Mondale in picking-up .i

the excess expenses, as is required by the ACt's definition of "con- +:i +

tribution." 2 U.S.C S431 (8) (A). That contentionh overlooks 11 CYR

sli0. 1(g) (2), which provides that: "Contributionst made to i etire

debts resulting from elections held after December 31, 1974 are subject ~

to the limitations of this Part 110" (Contribution and Expenditure

Limitations). Senator Kennedy's campaign debt derived from the

presidential primary elections."

A further contention by the Unity Commurittee is that the !

Commiss ion treats authorized political committees differently from

all oth er committees, and that the Act does not justify that dis-

tinction. In support of this proposi-tion, however, the Committee

incorrectly cites several advisory opinions. Contrary to the Comittee 'I

assertion, the opinions referred to do not demonstrate that one

committee way pay another's solitication expenses without making a

contribution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the unique

relationship between trade associations and their member corporations.

It approved member corporations' payments to the trade association

which were to be used by the association's political action committ-ee;

the AO recognized that, since the Act permits member corporations to



:: 1980-59 cannot be said to authorize the support respondents argue 4 iii

one candidate's commttee should be able to provide to another's :.

committee. ?!

Similar1y,Re:AOR 1976-24 is not supportive of respondents'

position. The joint solicitation involved there was conducted by a /

federal committee and a legislative fund not involved in federal

elections.- It is inapposite to the relationship between Carter/Mndle

and Kennedy for President ,.. .-__ ... . ,..o_.

While the Unity Committee also relies upon AO 1979-75, involving !

joint solicitation by a national trade association and its member state

S groups, in. fact- that AO did not consider the question of pro-rating i

expenses of the solicitation, despite the Committee's contention. It is

oD noteworthy, moreover, that had the Commission there considered the :

S pro-rating question, the Act's express exemption for payment of solicitat

expenses by an incorporated membership organization would virtually

compel the result that no contri.bution results where the membership

oD organization pays the solicitation expenses for its federal and non-

federal coummittees. 2 U.S.C. SS44!b(b) (2) (C) ; 431(8) (3) (vi).

4/ While the AOR asked whether the federal committee could bear the

entire solicitation costs, the Commission did not answer that
guest ion.

5/ In, connection with the Uni Committee's contention that the
r mnission improperly treats joint solicitations by trade associations

and labor unions differently from those by all other committees, re-
ference a.!so was made by the Committee to FEC Audit Report *159, a
3-4 (9 78)_ . That ref-erence appears to be inaccurate; Audit Report *=159

is not pertinent.



• " ~Further, the Committee's cOntention that the Commission .,"",

arbitrarily favors solicitations by labor and trade organizations

and corporations ignores consistent court rulings approving the

Act's special treatment, as to solicitations, for unions and

corporations, in view of their otherwise circumscribed activities under.

the Act. 2 U.S.C. S44lb (b) (2) (c). See, e.g., California Medical ,

Association v. Federal Election Commission, supra, 101 S. Ct. at 2724

("The differing restrictions placed on individuals and unincorporated

associations, on the one hand, and on unions and corporations,

- " on the other, reflect a judgment by Congress that these entities

~have differing structures and purposes, and that th.y therefore

may require different forms of regulation in order to protect the

0
integrity of the electoral process.")

w) Therefore, it is recommended that the Commission find

oD reason to believe the Carter/Miondale Presidential Committee has

r violated 2 U.S.C. S441a (a) (1) (A) by making an excessive

0D contribution to the Kennedy for President Committee, in the form of a

disproportionate share of Unity Dinner expenses.

2. EARMARKED CONTRIBUTIONS

The second finding concerns $12,000 in contributions to the

Unity Dinner that were earmarked for Carter/Miondale. Of those, a

l,000 contribution is not acceptable to Carter/Mondale because it

represents an excess contribution for the contributor.

The interim audit report recommended that the earmarked

contributions acceptable to Carter/Mdondale be included in the

proceeds distributed to that Committee, and that the unacceptable

i,000 be refunded to the contributor.



Page ( 8) !

The Unity Committee's response to the interim audit report .,

said that the recommended action would not be taken pending the

Commission's ruling on the first finding, which will determine Z

final distribution of dinner proceeds (see supra). The Unity

Committee's delay to date in allocating contributions earmarked

f or Carter/Mondale to that committee has resulted in an apparent

violation of 2 U.S.C. S434 (b)(2) and (3) by Carter/Mondale. ..

Those provisions of the Act require committees to report to !

the Commission all contributions received and to identify all i

, persons contributing in excess of $200 within a calendar year, .

~~and the amounts and dates of their contributions. .

~~RECOMMENDATIONS :

~Therefore, it is recommended that the Commission find reason

oD to believe that the Carter/Mondale Presidential committee violated

~2 U.S.C. S44la (a)(1)(A) by making an excessive contribution to

0D
the IKennedy for President Committee in the form of expenses of the

Carter/1 ennedy Unity Dinner that exceed the pr!o rata share of proceeds

of that dinner received by Carter/Mondale, and find reason to believe

the Carter/Mondale Presidential Committtee violated 2 U.S.C. S434 (b)(2

and (3) by failing to report to the Commission receipt of contributions

earmarked for Carter/Mondale and collected by the Unity Committee.
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FEDERAL ELECTION COMMISSION

WASHINQTON, DC 20443

TO: FILE

SUJET: Letter and enclosures sent to William
C. Oldaker on 11/13/81 were returned
and resent on 11/23/81.
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FEDERAL ELECTION COMMISSION " :
WASHINGTON. D.C. 20463

November 13, 1981 0 :

William C. Oldaker, Esquire . '
1050 Seventeenth Street, NoW. -
Washington, D.C. 20036

Re: MUR 1392

Dear Mr. Oldaker:

On Novembeer 12, 1981, the Federal Election Commission
determined that there is reason to believe that your client,

I , the Carter/Kennedy Unity Dinner Committee, violated 2 U.s.c.
S44la(f) and 441a(a)(8), provisions of the Federal Election

" Campaign Act of 1971, as amended ('the Actd) by knowingly
accepting contributions violative of 2 UoS.C. $44la(a)(1)(A)

~and by failing to report to the Commission and to the Carter/
Mondale Presidential Committee those contributions earmarked for

02: Carter/Mondale. The General Counsel's factual and legal analysis,
O which formed a basis for the Commission's finding, is attached

for your information.

Under the Act, you have an opportunity to demonstate
0 that no action should be taken against you. Please submit

~any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter within

OD fifteen (15) days of your receipt of this letter.

~In the absence of any additional information which
demonstrates that no further action should be taken against

eO your client, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.
Of course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if you so desire. See 11 C.F.R. Sl11.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. S437g(a)(4)(B) and $437g(a)(12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.





FEDERAL ELECTION COMMISSION
WASHINGTON. ' D.C. 20463

November 13, 1981

William C. Oldaker, Esquire
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1392

Dear Mr. Oldaker:

On Novembeer 12, 1981, the Federal Election Commission
determined that there is reason to believe that your client,

( the Carter/Kennedy Unity Dinner Committee, violated 2 U.S.C.
S44la(f) and 441a(a)(8), provisions of the Federal Election

t Campaign Act of 1971, as amended ("the Act") by knowingly
accepting contributions violative of 2 U.S.C. S44la(a)(l)(A)

~and by failing to report to the Commission and to the Carter/
o Mondale Presidential Committee those contributions earmarked for

Carter/Mondale. The General Counsel's factual and legal analysis,
O which formed a basis for the Commission's finding, is attached

for your information.

o Under the Act, you have an opportunity to demonstate
that no action should be taken against you. Please submit

~any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter within

o3 fifteen (15) days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against
your client, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.
Of course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if you so desire. See 11 C.F.R. Slll.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. S437g(a)(4)(B) and S437g(a) (12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.



Wiliasm C. Oldaker
Pag* 2

For your information, we have attached a brief

description of the Commission's procedures for handling

possible Violations of the Act. If you have any questions,

please contact Nancy B. Nathan, the attorney assigned to

this matter, at 202-523-4073.

Chairman

Enclosures



FEDERAL ELECTION COMMISSION i

William C. Oldaker, Esquire
1050 Seventeenth Street, w.w.
Washington, D.C. 20036

Re: M UR 1392

Dear Mr. Oldaker:

On , the Federal Election Commission
determined that there is reason to believe that your client,

.. the Carter/Kennedy Unity Dinner Committee, violated 2 U.S.C.
S44la(f) and 441a(a)(8), provisions of the Federal Election

O) Campaign Act of 1971, as amended ("the Act ) by knowingly-
accepting contributions violative of 2 U.S.C. S441a(a)(l)(A)

~and by failing to report to the Commission and to the Carter/
Mondale Presidential Committee those contributions earmarked for

0 Carter/Mondale. The General Counsel's factual and legal analysis,
O . which formed a basis for the Commission's finding, is attached

for your information.

Under the Act, you have an opportunity to demonstate
0 that no action should be taken against you. Please submit

~any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter within

OD fifteen (15) days of your receipt of this letter.

' In the absence of any additional information which
~demonstrates that no further action should be taken against

your client, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.
Of course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if you so desire. See 11 C.F.R. S11.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. S437g(a)(4)(B) and S437g(a)(12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.



William C. Oldaker

For your information, we have attached a brief

d.#c~riptionl of the Comtission's procedures for handling

poSible violations of the Act. If you have any questions,
please contact Nancy 3. Nathan, the attorney assigned to

this matter, at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

Enclosures

: /r/: 
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STAFF MEMBER & 'DEL. u6.

Nancy B. Nathan

RESPONDENT: Carter/Kennedy Unity 523-4073

Dinner com mittee

.SOURCE OFI4UR: I NT ER NA LL Y G E NER AT E D

SUMMARY OF ALLEGATIONS

The Commission's interim audit report of the Carter/Kennedy

Unity Dinner Committee detailed apparent violations of the Federa'l

Election Campaign Act of 1921, as amended. Referred to the .

t Commission's Office of General Counsel, for further review and action

owere the following findings as to the Carter/Kennedy Unity Dinner. .

1) an excessive contribution under 2 U.S.C. S44la (a) (1) (A) (totalling

about $45,000) by the Carter/Mondale Presidential Committee ("Carter/

qm Mondale") to the Kennedy for President Committee, resulting from

oD Carter/.iondale's assumption of all expenses of the Unity Dinner,

rather than the same proportion of expenses as of proceeds, and the

cacceptance by Kennedy for President of an excessive contribution; (2)

failure of the Unity Committee to document notification to cont-.ibutors

of the allocation of their contributions, as the participants in

the Unity Dinner previously had agreed, so that contributors might

observe the §441a limits; (3) failure by the Unity Committee to documt.nt

refunds of some contributions received from persons who had exceeded

their individual contribution limits; and (4) failure by the Unity

Cormittee to allocate contributions earmarked for Carter/Mondale,

pending the Commission's resolution of the question of 
allocati.'n



(2)
of expensesupra.

FACTUAL AND LEGAL ANALYSIS

The Carter/Kennedy Unity Dinner Committee "the Unity Committee")

registered with the Federal Election Commission ("the Commission')

as a joint fundraising committee, and was authorized by President

Jimmy Carter and Senator Edward M. Kennedy on September 30, 1980.

Affiliated with the Unity Committee were the Carter/Mondale Presidential

Committee and the Kennedy for President Committee. Headquarters of the

- . Unity Committee are in Washington, D.C.

0D
The audit covered the period for October 1, 1980 through

oD December 31, 1980. The Unity Committee reported an opening cash

O balance of -0-, total receipts of $380,587.10, total disbursements of

S$365,181.50, and a closing cash balance of $15,405.60.

0

r1. ALLOCATION OF FUND-RAISINJG EXPENSES

CBy pre-arrangenent, proceeds of the Unity Dinner were to go

to the Kennedy Committee, at least to the extent of $500,000. Dinner

receipts totalled $365.062.85. Subtracted from that gross by Audit was

$52,445.75, because certain contributions were earmarked for Carter/

D, ondale and because the S 441a(a) (1) (A) individual contribution limits

of some contributors barred allocation of their contributions to

the Kennedy Committee (see infra).

As the audit report notes, Adivsory Opinions 1977-14, 1977-61,

i 7 -12 and 1979-35 reflect the Commission's consistent position

that when there is unequal distribution of proceeds from a joint



fundrfalser, expenses ordinarily must be shared on a p rata bas9i.}

Where one participant (here, Carter/Mondale) in the joint fun :raiSer

absorbs more than its pro rata share of expenses, the excess amount

represents an in-kind contribution to the other committee (here,

Kennedy for President). The Kennedy share of proc:eeds was 85.63%

of receipts. Total expenses for the event were $73,815.08. To date,

the Unity Committee has distributed $295,099 to Kennedy for Pzesidlent,

which is $45,692.54 more than Kennedly for President's proper net

share of proceeds ($312,617.10 -- 85.63% of the expenses.)

The interim audit report reconmended that the Unity Commuittee

o_1/
r-, seek a refund of approximately that amount from Kennedy for

o President and distribute it to Carter/Mondale. The Unity Committee

Ohas declined to comply with that recommendation, contending that -

the principle that expenses of joint fundraisers be shared pro rata

is not a matter of law, since it has been enunciated only in Advisory

o Opinions.
?, Beginning with AO-1977-14, the Commission has cautioned

Sadvisory opinion recipients that expenses of joint fundraisers must

be allocated in the same proportion as are proceeds in order that a

contribution is not made by one participant to the other. See also,

AOs 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges

that "those four Advisory Opinions constitute an attempt by the Commission

to circumvent the Act's detailed procedures for promulgating regulations."

1/ The amount the audit report recommends be refunded is slightly

at variance with the $45,692.54 figure. The auditors finally

recommended that $44,692.18 be returned, following receipt of late

transfers. Thus, the excessive contribution appears to be $43,692.18

($44,692.18 minus $1,000 as allowed by 2 U.S.C. S 441a(a)(l) (A)).



- retsS 2 U.S.C. S437 f (b asserting th &

the .eCommssion's position, as taken in the four AOs, amouts tO :i .!

"elleedai"that Congress intended to proscribe by the '.1.

cited section. -/ "ii :

-- In fact, the cited advisory opinions merely spell out the

plain rule that one committee's payment of solicitation expenses for

another committee constitutes the making of a contribution to the

benefitting committee. This ruale is clearly spelled out in the statute !

and regulations. A "contribution" is defined at 2 U.S.C. S431(8) (A) (i)

to include 'any gift, subscription, loan, advance, or deposit of money ;

or anything of value made by any person for the purpose of influencing

any election for Federal office." Under 11 C.F.R. Si00.7(a)(i)(iii),
0.,.,. 

a-1 

n

("anything of value" includes "all in-kind contributions" and "the

provision of any goods or services without charge." l

.(: In California Medical Association v. Federal Election Commission,

i' 01 S. Ct. 2712 at 2723 n. 19 (1981), the Supreme Court reaffirmed

o that Congress intended that all forms of contributions detailed in

S431(8) (A) be subject to the limi4~ations of S441a.

0 2/ 2 U.S.C. S437 f (b) provides:

C"Procedures applicable to initial proposal of rules :or regulations,
and advisory opinions. Any rule of laww hich is not stated in this
Act or in chapter 95 or chapter 96of title 26 may be initially proposed
by the Commnission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title. No opinion of an advisory
nauure may be issued by the Commission or any of its employees except
in accordance with the provisions of this section."

The Commission presently is considering proposed regulations on all
aspects of joint fundraising. The draft regulations contain the same
provision on shared. expenses that has been enunciated in advisory
opinions. Proposed 11 CFR S102.7 (b) (7)...

3/ The Court saw the inclusion of all fom of financial and in-kind
support within the contribution limits as integral to the Act's scheme

of .reve"ting political corruption. It warned, ru..-g(I) f an individual or
asso~atin ws pe~ited to fund the entire operation of a p oit.cal

ccr,.nittee, all moneys solicited by that co,- nittee could be converted into
: nurib utions. In this manner, political comTmittees would be able to
influence the electoral process to an extent disproportionate to their

__.c s.-or . .n sodoing, they could corrupt the political process
....... ertha Coges thoghis contribu-on restrictions, has

:zuch- :3 3rchibi:." Cv*A v. :-EC, sur, 101 S.Ct. 2712 eat 2723 n. 19--



AQr, Buckley v. V ,424 U.$o 1, 37; Unit@WStates v. Chestnut,'*  ...

• 1976), ce-~ deid 429 U.S. 829 (1976). The ConmTission consiste * ,

has reminded advisory opinion recipients that allocation of expne

must be done within $441a limits, as the AOs cited by the unity ii

Committee illustrate

The Unity Committee further objeets to the findings on pro iii!i, , :

rata allocation of expenses on the substantive ground that, since the

even waspost-nomination, a contribution "for the purpose of influen4i

(the) election" cannot have been made by Carter/llondale in pikn-up

the excess expenses, as is required by the Act'* definition of "con-ri

tribution." 2 U.S.C 5431(8)C(A)~ That contentionl overlooks 11 CYR :

511i0. 1(g)C(2), which provides that: "contributiols made tb retire ii :

d) ebts resulting from elections held after December 31, 1974 are subje

to the limitations of this Part 110" (Contribution and Expenditure *

9 Limitations). Senator Kennedy's camnpaign debt derived from the i

oD presidential primary elections.

~~~A further contention by the.Unity Corrmittee is that the :iii

Commission treats authorized political com~mittees differently from :!

• D all other committees, and that the Act does not justify that dis- :

tinction. In support of this proposition, however, the Committee i!

incorrectly cites several advisory opinions. Contrary to the Conmmittee

assertion, the opinions referred to do not demonstrate that one

committee may pay another's sojlitication expenses without making a

contribution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the unique

reltioship between trade associations and their member corporations.'

!t approved member corporations' payments to the trade association

which were to be used by the association's political action com4mitteC;

•.eA ecgie tasnethe Act pemts m1ember corporations tO



the. PCdietspotfor the PAC is conteplatd by the Act . A ... ,-.

1980" : ii~: -5 cannot be said to authorize the support respondents argue

.. on~e candidate's committee should be able to provide to another's i

comm ttee.
i ' .'' '+f

.. Similarly,ReLAOR 1976-24 is not supportiv, of respondents'"

S position. The joint solicitation involved there was conducted by-a i

, federal cozruittee and a legislative fund not involved in federal -i,
• 4__/ A!

S elections. It is inapposite to the relationship between Carte/eondal~i

and Kennedy for President *. _. _._...

While the Unity Committee also relies upon AO 1979-75, involving

joint solicitation by a national trade association and its member state

.. groups, in. .fact- that AO did not consider the question of prod-rating i:

expenses of the solicitation, despite the Committee's contention. It isi

O noteworthy, moreover, that had the Commission there considered the i

pro-rating question, the Act's express exemption for payment of solicitat

expenses by an incorporated membership organization would virtually
0

~. compel the result that no contribution results where the membership

oD organization pays the solicitation expenses for its federal and non-

Sfederal committees. 2 U.S.C. SS441b(b) (2) (C) ; 431(8) (B) (vi)7

4/ W-nile the AOR asked whether the federal committee could bear the
entire solicitation costs, the Comm ission did not answer that
question.

5/ In connection with the Unit.Committee' s contention that the .
Cc .mission improperly treats joint solicitations by trade associations
and labor unions differently from those by all other committees, re-
ference also_ was made by t-he Committee to FEC Audit Report #159 , at
-4 (1978) . That reference appears to be inaccurate; Audit Report 1159

is not peie.n,,,.



arbitrarily favors solicitations by labor and trade organizations

and corporations ignores consistent court rulings approving the

Act's special treatment, as to solicitations, for unions and cor-

S porations, in view of their otherwise circumscribed activities under

the Act. 2 U.S.C. 5441(b) (b) (2) (c). See, e ., California Medical

Association v. Federal Election Commission, supra, 101 S. Ct. at 2724

(The differing restrictions placed on individuals and unincorporated

associations, on the one hand, and on unions and corporations, on

the other, reflect a judgment by Congress that these entities have

differing structures and purposes, and that they therefore may require

different forms of regulation in order to protect the integrity of

the electoral process.").

o Therefore, it is recozmended that the Commission find reason

to believe the Carter/Mondale Presidential Committee has violated

2 U.S.C. S44la (a) (1) (A) by making an excessive contribution to the

0
Kennedy for President Committee, in the form of a disproportionate

share of Unity Dinner expenses, and that the Kennedy Committee has

S violated S44la(f) by knowingly accepting such contri.bution.

CO2. NOTICE TO CONTRIBUTORS OF ALLOCATION OF CONTRIBUTIONS

At the time of the audit report, it was unclear whether there

had been a resolution of the basis for the second finding: failure

of the Unity Committee to notify contributors of the allocation of

their contributions. At the time of the Audit report, a draft of such

a notification had been submitted by the Committee. As a part of the

enforcement process, the Couunittee's fulfillment of its obligation

of notification will be sought.
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3. REFUND OF ZNDZVIZD T~S' EXCESS CONTRZBTJTIONS i!

The third finding involves Committee receipt of contz~ibutiona 5 !,

totalling $5,900 from individuals who already had contributed $3,000 !l

to both CarterMondale and Kennedy for President. Additionally, there i

was a $5,000 contribution to the Unity Commttee by a multicandidate i

committee that already had contributed $5,000. Photocopies of refund !

checks for the $5,000 amount, and for $4,000 of the $5,900 in excess. !

individual contributions, have been furnished by the Unity Committee.

Because there is no evidence that $1 ,900 in individual contributions

has been refunded, the matter was referred to OGC. The Unity Committee' a

- response to the interim audit report simply stated that the .Cozuuittee "

'had refunded (all) contributions the Audit Division found excessive; no

o reference was made to the $1,900 for which copies of refund checks

were not furnished. Therefore, a violation by the Unity Committee of

2 U.S.C. S44la(f) appears to be made out in the knowing acceptance

of contributions violative of S441a (a) (1) (A) , i.e., contributions

o3 that exceed the individual contributors' S44la limits.

4. EARMARKED CONTRIBUT IONS

0O The - fourth finding concerns $12 ,000 in contributions to the

Unity Dinner that were earmarked for Carter/Mondale. Of those, a

$1,000 contribution is not acceptable to Carter/Mondale because it

represents an excess contribution for the contributor.

The interim audit report recommended that the earmarked.

contributions acceptable to Carter/Mondale be included in th

proceeds distributed to that Committee, and that the unacceptb12.

$1,000 be refunded to the contributor.



Pa.,, (9)-V

The Unity Committee's response to the interim kudit report

said that the recommended action would not be taken pending "the

Conimission's ruling on the first finding, which will determine

final distribution of dinner proceeds (see supra). Because of the

delay to date in complying with the requirements that 2 U.s.c.

S441a (a) (8) places on intermediary recipients of earmarked contri-

butions, a violation of that section appears to be made out by the

Unity Committee's failure to report the source of the contribution

and the intended recipient to both the Commission and the intended

-- recipient (here, Carter/Mondale). Additionally, the Unity Coniittee's

-- delay to date-inal'locating--contributions earmarked for Carter/Mondale

to that committee has resulted in an apparent violation of 2 U.S.C.

5434 (b) (2) and (3) by Carter/Mondale. Those provisions of the Act

, require commiTttees to report to the Commission all contributions

o received and to identify all persons contributing in excess of $200

r within a calendar year, and the amounts and dates of their contri-

:D btions.

Therefore, it is recommended that the Commission find reason

to believe that the Carter/Mondale Presidential Committee violated

2 U.S.C. §441a(a) (1) (A) by making an excessive contribution to the

Kennedy for President Com,-mittee in the form of expenses of the

Carter/Kennedy Unity Dinner that exceed the pro rata share of proceeds

of that dinner received by Carter/Mondale; find reason to believe the

Kennredy for President Commnittee violated 2 U.S.C. S44la(f) by knowingly

a cetinrg a contribution from the Carter/!. ondale Presidential Committee

that is violative of 2 U.S.C. 5441a(a) (1) (A), in the form of expenses

of the Carter/Kennedy Unity Dinner that exceed the pro rata share of



proceeds of that dinner received by Carter/Mondale find ~r~

to believe the Carter/Kennedy Unity Dinner Committee violate4 2 "

u.s.c. S44la(f) in knowingly accepting contributions violative of

-- S441a (a) (1) (A), as to contributions exceeding contributors'

individual S44la limits; find reason to believe the Carter/Kennedy

Unity Dinner Committee violated 2 U.S.C. S44la (a) (8) in failing to

report to the Commission and to the Carter/Mondale Presidential

Committee those contributions earmarked for Carter/Mondale; and

find reason to believe the Carter/Mondale Presidential Committee

violated 2 U.S.C. S434(b) (2) and (3) by failing to report to the

_Cornission receipt'of contributions earmarked for Carter/Mon'ale and

Scollected by the Unity Committee.

0

0

CD



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C.2*

November 13, 1981

William C. Oldaker, Esquire
Treasurer, Kennedy for President

Committee
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1392

Dear Mr. Oldaker:

On November 12, 1981 , the Federal Election Commission

determined that there is reason to believe that your committee,

Kennedy for President Committee, violated 2 U.S.C. S44la(f),

a provision of the Federal Election Campaign Act of 1971,

as amended ("the Act") by knowingly accepting a contribution

from the Carter/Mondale presidential Committee that is

violative of 2 U.S.C. S44la(a)(l)(A), in the form of expenses

of the Carter/Kennedy Unity Dinner that exceed the pro rata

share of proceeds of that dinner received by Carter/Mondale.

The General Counsel's factual and legal analysis, which

formed a basis for the Commission's finding, is attached

for your information.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit

any factual or legal materials which you believe are

relevant to the Commission's consideration of this matter

within fifteen (15) days of your receipt of this letter.

In the absence of any additional information which

demonstrates that no further action should be taken against

your committee, the Commission may find probable cause to

believe that a violation has occurred and proceed with

conciliation. Of course, this does not preclude the settlement

of this matter through conciliation prior to a finding of

probable cause to believe if you so desire. See 11 C.F.R.

Slll.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. S437g(a)(4)(B) and 5437g(a)(12)(A),
unless you notify the Commission in writing that you wish the

investigation to be made public.



'2; i i i ! 
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For your information, we have attached a brief
description of the Commission'as procedures for handling
posible violations of the Act. If you have any questions,
please contact Nanicy B. Nathanw the attorney assigned
to this matter at 202-523-4073.

John Warren McGarry
Chairman

Enclosures



FEDERAL ELECTION COMMISSION
~WASHNGTON. D.C. 2043

William C. Oldaker, Esquire
Treasurer, Kennedy for President

Committee
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re:z MUR 1392

Dear Mr. Oldaker:

On , the Federal Election Commission

b determined that there is reason to believe that your committee,

.- Kennedy for President Committee, violated 2 U.S.C. 5441a(f),
a provision of the Federal Election Campaign Act of 1971,

~as amended ("the Act") by knowingly accepting a contribution

from the Carter/Mondale Presidential Committee that is

o violative of 2 U.SC. S44la(a) (l)(A), in the form of expenses
of the Carter/Kennedy Unity Dinner that exceed the pr rata

~share of proceeds of that dinner received by Carter/Mondale.
?, The General Counsel's factual and legal analysis, which

formed a basis for the Commission's finding, is attached
o2 for your information.

~Under the Act, you have an opportunity to demonstrate

cD that no action should be taken against you. Please submit
any factual or legal materials which you believe are

9 relevant to the Commission's consideration of this matter
within fifteen (15) days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation. Of course, this does not preclude the settlement
of this matter through conciliation prior to a finding of
probable cause to believe if you so desire. See 11 C.F.R.

Slll.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. S437g(a)(4)(B) and S437g(a) (12) (A),
unless you notify the Commission in writing that you wish the

investigation to be made public.



V!Iliau C. oldaker

For your information, we have attached a briefdscription of the Commission's procedures for handling
possible violations .of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned
to this matter at 202-523-4073.

Sincerely,

John Warren INcGarry
Chairman

0

Oh

0

0

Enclosures



FEDERAL ELECTION COMMISSION
GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Kennedy for PresidentCommittee

SOURCE OF MUR: I NT E RNA L LY

MUR NO. 1392
STAFF MEMBER & TEL. NO.

Nancy B. Nathan
523-4073

GE NERATED

SUMMARY OF ALLEGATIONS

The Commission's interim audit report of the Carter/Kennedy

Unity Dinner Committee detailed apparent violations of the Federal

Election Campaign Act of 1971, as amended. Referred to the Commission's

Office of the General Counsel for further review and action

was the following finding as to the Kennedy for President Committee:

- acceptance of an excessive contribution (totalling about

$45,000) by the Carter/Mondale Presidential Committee ("Carter/Mondale")

to the Kennedy for President Committee, resulting from Carter/Mondale's

assumption of all expenses of the Unity Dinner, rather than the same

proportion of expenses as of proceeds.

! ( r ; , oS / i" i i: ° :/i



FACTUAL AND LEGAL ANqALY$IS

The Carter/Kennedy Unity Dinner Committee ("the Unity .Committee"})i

registered with the Federal Election Commission ("the Commission")

as a joint fundraising committee, and was authorized 
by President. ?

Jimmy Carter and Senator Edward M1. Kennedy, on September 30, 1980. : 'r

Affiliated with the Unity Committee.were the Carter/Mondale Presidential i!!

Comnittee aia the Kennedy for President Committee. Headqurters of the :ii

Unity Committee are in Washington, D.C.

~The audit covered the period from October 1, 1980 through

-- December 31,-I380." The Unrty Committee reported an opening~ash

balance of -0-, total receipts of $380,587.10, total 
disbursements of

$365,181.50, and a closing cash balance of $15,405.60.

o By pre-arrangement, proceeds of" the Unity Dinner were to go

to the Kennedy Committee, at least to the extent of 
$500,000. Dinner

(D receipts totalled $365,062.85. Subtracted from that gross by audit was

52445.75, because ce-t ain" contributions were ea_.-arked 
for Carter!

!ondale and because t.he S441a (a) (1) (A) -individual contribution limits

of some contributors barred allocation of thneir contributions 
to the

Kennedy Committee..

As the audit report notes, Advisory Opinions 1977-14, 1977-61,

1979-12 and 1979-35 reflect the Commission's consistent 
position

that when cnere is unecua1 distribution of proceeds 
from a joint
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fundraiser, expenses ordinarily must be shared on a pro rata basis:.

Where one participant (here, Carter/Mondale) in the joint fundraiser

absorbs more than its pro rata share of expenses, the excess amount

represents an in-kind contribution to the other committee (here,

Kennedy for President). The Kennedy share of proceeds was 85.63%

of receipts. Total expenses for the event were $73,815.08. To date,

the Unity Committee has distributed $295,099 to Kennedy for President,

which is $45,692.54 more than Kennedy for President's proper net

share of proceeds ($312,617.10 -- 85.63% of the expenses.)

The interim audit report recomended that the Unity Committee

, seek a refund of approximately that amount from Kennedy for

o President and distribute it to Carter/Mondale. The Unity Committee

(has declined to comply with that recommendation, contending that"

Pthe principle that expenses of joint fundraisers be shared pr rata

0
is not a matter of law, since it has been enunciated only in Advisory

O Opinions.
- Beginning with AO-1977-14, the Commission has cautioned

• 0advisory opinion recipients that expenses of joint fundraisers must

be allocated in the same proportion as are proceeds in order that a

contribution is not made by one participant to the other. See also,

AOs 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges

that "those four Advisory Opinions constitute an attempt by the Commission

to circurivent the Act's detailed procedures for promulgating regulations."

1/ The anount the audit report recommends be refunded is slightly
at variance with the $45,692.54 figure. The auditors finally
recommended that $44,692.18 be returned, following receipt of late
transfers. Thus, the excessive contribution appears to be $43,692.18
(S44,692.18 minus $1,000 as allowed by 2 U.S.C. S 441a(a)(l)(A).

.



(Attachment 2 atIt cites 2 U.S.C. S437~ )(b), asserting a

the Commission's position, as taken in the four AOu, amounts to

"legal legerdemain" that Congress intended to proscribe by the i:

cited section.

In fact: the cited advisory opinions merely spell out the ?

plain rule that one committee' s payment of solicitation expenses for :

another committee constitutes the making of a contribution to the

benefitting coimuittee. This rule is clearly spelled out in the statu

and regulations. A "contribution" is defined at 2 U.S..C. 5431(8) (A) (4
to include "any gift, subscription, loan advance, or deposit of money

or anything of value made by any person for the purpose of influencing: !

any election for Federal office." Under 11 C.F.R. SlOO.7(a)(1)(iii), iil

"anything of value" includes "all in-kind contributions" and "the i

provision of any goods or services without charge." i
In California Medical Association v. Federal Election Commissin,.il

101 S. Ct. 2712 at 2723 n. 19 (1981), the Supreme Court reaffirmed iil

that Congress intended that all forms of contributions detailed in .,i

5431(8) (A) be subject to the liri'ations of S441a. . !

2/ 2 U.S.C. S437(f) (b) provides:-i"

"Procedures applicable to initial proposal of rules or: regulations,
and advisory opinions. Any rule of law which is not stated in this
Act or in chapter 95 or chapter 96 of title 26 may be initially propos&(
by the Commission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title. No opinion of an advisory
nature may be issued by the Commission or any of its employees except
in accordance with the provisions of this section."

The Commission presently is considering proposed regulations on a.
aspects of joint fundraising. The draft regulations contain the same
provision on shared expenses that has been enunciated in advisory
opinions. Proposed 11 CYR 5i02.7(b) (7).

3/ The Court saw the inclusion of all for4 4 S of financial and in-kind
support within the contribution limits as integral to the Act's scheme,
of preventing political corruption. It warned, "(I)f an individual or
association was permitted to fund the entire operation of a political
committee, all moneys solicited by that coite could be coverted int
contributions. In this manner, political committees would be able to
influence the electoral process to an extent disproportionate to their
public support...In so doing, they could corrupt the political process
in a manner that Congress, through its contrbuio" s " ~on, a
scuch: to prohibit." CMA v. FtC, , 101 S.Ct. 2712 a.t 2723 n. 19.



i : ] S 424U.S. I, 37 .. V hstu,

394 F. Supp. 581, 586-87 (S.D.N.Y. 1975), aff'd, 533 1.28 40 (24dir

1976), cet dei 429 U.S. 829 (1976). The Coniuission consistently

has reminded advisory opinion recipients that allocation of expenses Y

must be done within S441a limits, as the AOs cited by the Unity ii

Committee illustrate. t

The Unity Committee further objects to the findings on pro :

raaallocation of expenses on the subitantive ground that, since the i i

event was post-nomination, a contribution "for the purpose of influenci

(the) election" cannot have been made by Carter/Mondale in picking-up

the excess expenses, as is required by the Act* definition of "con-

" tribution." 2 U.s.C S431(8)(A), That contention overlooks 11 CYR iii~

:9 SllO. 0(g) (2), which provides that: "Contributions made to retire ,

oD debts resulting from elections held after December 31, 1974 are subject i~

0 tO the limitations of this Part 110" (Contribution and Expenditure .i i

Limitations). Senator Kennedy's campaign debt derived from the !!

0D presidential primary elections.

A further contention by the Unity Committee is that the

Commission treats authorized political committees differently from

0) all other committees, and that the Act does not justify that dis-

tinction. In support of this proposition, however, the Committee .

incorrectly cites several advisory opinions. Contrary to the Committees'

assertion, the opinions referred to do not demonstrate that one

committee may pay another's solitication expenses without making a

contribution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the unique

relationship between trade associations and their member corporations.

It approved member corporations' payments to the trade association

which were to be used by the association's political action committee;

the AO recognized th at, since the Act permits member corporations to

:rf.ee!v su Dort their associauion with dues that are artiall used for



S 1980-59 cannot be said to authorize the support respondents argue'

• one candidate's committee should be able to provide to anotherzs ..

om t tee.

' $1imilarly,Re:AOR 1976-24 is not supportive of respondents'

position. The joint solicitation involved there was conducted by-a iiii

federal committee and a legislative fund not invIved in federal J
".elections.4 It is inapposite to the relationship between Carter/Mondal e;i

and Kennedy for President ,* - -- "- --' .. ""'

~~Wile the Unity Committee also relies upon AO 1979-75, involving li

joint solicitation by a national trade association and its member state

S groups, in. .fact- that AO did not consider the question of pro-rating

P9 expenses of the solicitation, despite the Committee's contention. It is

o noteworthy, moreover, that had the Commission there considered the ..

• O pro-rating question, the Act's express exemption for payment of solicitat

expenses by an incorporated membership organization would virtually
0

compel the result that no contribution results where the membership

oD organization pays the solicitation expenses for its federal and non-

I~federal conrnittees. 2 U.S.C. SS44!b(b) (2) (C); 431 (8) (3) (vi) .

0O

4/ Whnile the AOR asked whether the federal committee could bear the
entire solicitation costs, the Commission did not answer that
question. .

5/ -In connection with the Unity.Committee' s contention that the
Cor.ission improperly treats joint solicitations by trade associations
and labor unions differently from those by all other convnittees, re-
ference a_!so was made by the Committee to FEC Audit Report .#1-59=, at
3-4 (1978) . That reference appears to be inaccurate; Audit Report #159
is not pertinent.
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Further, the Committee's contention that the Commission

arbitrarily favors solicitations by labor and trade organizations

and corporations ignores consistent court rulings approving the

Act's special treatment, as to solicitations, for unions and

corporations, in view of their otherwise circumscribed activities

under the Act. 2 U.S.C. S44lb (b)(2)(c). See, e.g., California

Medical Association v. Federal Election Commission, supra, 101 S. Ct.

M! at 2724 ("The differing restrictions placed on individuals and

unincorporated associations, on the one hand, and on unions and

corporations on the other, reflect a judgment by Congress that these

entities have differing structures and purposes, and that they

therefore may require different forms of regulation in order to

Sprotect the integrity of the electoral process.")

~Therefore, it is recommended that the Commission find reason

rO to believe the Kennedy for President Committee has violated

2 U.s.c. S441a(f) by accepting an excessive contribution in the

form of a disproportionate share of Unity Dinner expenses paid

in effect by the Carter/Mondale presidential Committee.



M4EMORANDUM

FROM:

DATE:

SUBJECT:=

FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

!TO: CHARLES STEELE -
MARJORIE W. EMMONS/JODY CUSTER'

NOVEMBER 12, 1981

WITHDRAWAL OF OBJECTION TO MUR 1392

You were previously notified of an objection by
Ccitdioner Harris to the First General Counsel's Report

in MUR 1392.

By memorandum this date, Commissioner Harris has

withdrawn his objection to this matter and cast an

affirmative vote.

The certification in this matter is attached as

well as a copy of Commissioner Harris' memorandum.

Attachments:
Certification
Memorandum



BEFORE THE FEDERAL ELECTION COMMISS ION

In the Matter of )
) MUR 1392

Carter/Kennedy Unity Dinner )
Committee )

Carter/Mondale Presidential )
Committee )

Kennedy for President Committee )

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

l Election Commission, do hereby certify that on November 12,

v 1981, the Commission decided by a vote of 4-0 to take the

following actions regarding MUR 1392:
0

1. Find REASON TO BELIEVE that the Carter/
0'Mondale Presidential Committee violated

2 U.S.C. 5441a (a) (l)(A) by making an
excessive contribution to the Kennedy

o for President Committee in the form
of expenses of the Carter/Kennedy Unity

~Dinner that exceed the pro rata share
of proceeds of that dinner received by

OCarter/Mondale.

2. Find REASON TO BELIEVE the Kennedy for
€O President Committee violated 2 U.S.C.

S441a(f) by knowingly accepting a
contribution from the Carter/Mondale
Presidential Committee that is violative
of 2 U.S.C. S441a (a) (1) (A) , in the form
of expenses of the Carter/Kennedy Unity
Dinner that exceed the pro rata share of
proceeds of that dinner received by Carter/
Mondale.

(Continued)



3RIFICATIONMI 392
First General Counsel 's Report
Dated November 5, 1981

Page 2

3. Find REASON TO BELIEVE the Carter/KennedyUnity Dinner Committee violated 2 U.S.C.
S441a(f) in knowingly accepting contributions
violative of S441a(a) (1) (A), as to contri-
butions exceeding contributors' individual
S441a limits.

4. Find REASON TO BELIEVE the Carter/Kennedy
Unity Dinner Committee violated 2 U.S.C.
S441a (a) (8) in failing to report to the
Commission and to the Carter/Mondale
Presidential Committee those contributions
earmarked for Carter/Mondale.

5. Find REASON TO BELIEVE the Carter/Mondale
Presidential Committee violated 2 U.S.C.
S434(b) (2) and (3) by failing to report to
the Commission receipt of contributions
earmarked for Carter/Mondale and collected
by the Unity Committee.

6. Send the letters as attached to the First
General Counsel' s Report dated November 5,
1981.

Commissioners Aikens, Harris, Thomson and Tiernan

voted affirmatively in this matter; Commissioner ?4cGarry

abstained from voting and Commissioner Reiche did not cast

a vote.

Attest:

// /J <I~l

Date 4/ Marjorie W. Emmons
)5Secretary of the Commission

Received in Office of the Commission Secretary: 11-5-81, 3:41Circulated on 48 hour vote basis: 11-6-81, 2:00
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MEMORANDUM TO:

FROM:

SUBJECT :

WASHgNGTON, OC 20463

November 12, 1981

Commission Secretary

Thomas E. larris k\

Withdrawal of Objection

I would like to withdraw my objection to the First
General Counsel's Report for MUR 1392, placed on November
9, 1981.

I would like to be recorded as casting an affirmative
vote on this matter.

Ca.

£0



0

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

-. .-

MEMORANDUM TO: CHARLES STE.ELE
FRO'M: MARORIE W. EM6NS/JODY CUSTER 2~

DATE: NOVEMBER 10, 1981
SUBJECT: oBJECTION - MUR 1392 First General Counsel's

Report dated 11-5-81; Received in OCS,
11-5-81, 3:41

The above-named document was circulated on a 48

hour vote basis at 2:00, November 6, 1981.

CommLissioner Harris submitted an objection at 4:50,

November 9, 1981.

This matter will be placed on the Executive Session

Agenda for Tuesday, November 17, 1981.

A copy of Commissioner Harris' vote sheet with

his comments is attached.

Attachment:
Vote sheet



Novmbr 5, 1961

MEMORANDUM TO: Marjorie W. ]monms,

F'ROM: Phyllis A. Kayaon

SUBJCT JIUR 1392 .,

Please have the att~ached First General Counel's Report

distributed to the Comission onea 46 hour tally7 basis.

Thank you.

Attachment

cc: Nathan



' "." ;' -: "' "" "FI RST GENERAL COUNSEL ' S ,taPO, ,," 4 ..

BY QOC TO THE COMMISSION l1-5-81 ""~l ...-

SNIIE STAFF MEMBE R ______ i!:!!

SOURCE: Internally Generated.;-

RESPONDENTS' NAMES : Carter/Kennedy Unity Dinner Conwuittee;
Carter/fRondale Presidential Comxkittee
-Kennedy for President Committee.-

RELEVANT STATUTE: 2 U.S.C. SS44la(a) (1) (A), 441a(f), 44la(a) (8)
434(b) (2) and (3).

C>
S INTERNAL REPORTS CHECKED: None

S FEDERAL AGENCIES CHECKED: None

o: GENERATION OF MATTER;

~The Commission's interim audit report of the Carter/Kennedy

o Unity Dinner Committee detailed several apparent Act violations;l the

Committee's response challenged the auditors' preliminary determinations

0 with respect to those potential violations. (Attachments 1 and 2) Based

upon the Committee's response, the four matters at issue were referred

to the Office of General Counsel for further review and action.

SUMMARY OF ALLEGATIONS

The four findings of the interim audit report that were referred

to OGC were: 1) an excessive contribution under 2 U.S.C. S44la (a) (1) (A)

(totalling about $45,000) by the Carter/Mondale Presidential Committee

("Carter/Mondale") to the Kennedy for President Committee, resulting

from Carter/Mondale's assumption of all expenses of the Unity Dinner,

rather than the same proportion of expenses as of proceeds, and the

•acceptance by Kennedy for President of an excessive contribution;



contributors of the allocation of their contributions, .as the

participants in the Unity Dinner previously had agreed, so th at

contributors might observe the S441a limits; (3) failure by the

Unity Committee to document refunds of sone contributions received

from persons who had exceeded their individual contribution limits;

and (4) failure by the Unity Committee to allocate contributions

earmarked for Carter/Mondale, pending the Commission's resolution of

the question of allocation of expenses, suapra.

FACTUAL AND LEGAL ANALYSIS

-- The Carter/Kennedy Unity Dinner Committee ("the Unity Couuuittee")

Sregistered with the Federal Election Commission ("the Commission")

Sas a joint fundraising committee, and was authorized by President

Jimmy Carter and Senator Edward H. Kennedy, on September 30, 1980.

Affiliated with the Unity Committee were the Carter/Mondale Presidential

o Committee and the Kennedy for President Committee. Headquarters of the

'F Unity Committee are in Washington, D.C.

03 The audit covered the period from October 1, 1980 through

December 31, 1980. The Unity Committee reported an opening cash

balance of -0-, total receipts of $380,587.l0, total disbursements of

$365,181.50, and a closing cash balance of $15,405.60.

1. ALLOCATION OF FUND-RAISING.EXPENSES

By pre-arrangement, proceeds of the Unity Dinner were to go

to the Kennedy Committee, at least to the extent of $500,000. Dinner

receipts totalled $365,062.85. Subtracted from that gross by audit was

$52,445.75, because certain contributions were earmarked for Carter/

Mondale and because the §441a (a) (1) (A) individual contribution limits

of some contributors barred allocation of their contributions to the

Kennedy Committee (see infra).
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As' the audit report notes, Advisory Opinions 1977-l" .).

1977.-61, 1979-12 and 1979-35 reflect the Commission's consistent.

position that when there is unequal distribution of proceeds from.-,

a joint fundraiser, the expenses ordinarily must be shared on a pr o i

rata basis. Where one participant (here, Carter/Mondale) in the

joint fundraiser absorbs more than its pro rata share of expense, "

the excess amount represents an in-kind contribution to the other .

committee (here, Kennedy for President). The Kennedy share of proceeds

was 85.63% of receipts. Total expenses for the event were $73,815.08.

To date, the Unity Committee has distributed S295,099 to Kennedy

for President, which is $45,692.54 more than Kennedy for President's

proper net share of proceeds ($312,617.lO - 85.63% of the expenses).

The interim audit report recommended that the Unity Committee .

seek a refund of approximately that amount from Kennedy for

President and distribute it to Carter/Mondale. The Unity Committee

has declined to comply with that recommendation, contending that the

principle that expenses of joint fundraisers be shared pro rata is not

a matter of law, since it has been enunciated only in Advisory Opinions.

Beginning with AO 1977-14, the Commission has cautioned advisory

opinion recipients that expenses of joint fundraisers must be allocated

in the same proportion as are proceeds in order that a contribution is

not made by one participant to the other. See also, AOs 1977-61, 1979-12

and 1979-35. The Unity Committee's response charges that *those four

Advisory Opinions constitute an attempt by the Commission to circumvent

the Act's detailed procedures for promulgating regulations."

1_/ The amount the audit report recommends be refunded is slightly at
variance with the S45,692.54 figure. The auditors finally recommended
that S44,692.18 be returned, following receipt of late transfers.



(Attachment 2 at 2). It cites 2 U.S.C. S437 f '(b), assertinj '! ~i'  at ... ..

the Commission's position, as taken in the four AOs, amounts !:t o

"legal legerdemain" that Congress intended to proscribe by the

cited section.

In fact, the cited advisory opinions merely spell out the

plain rule that one committee's payment of solicitation expenses for

another committee constitutes the making of a contribution to the

benefitting committee. This rule is clearly spelled out in the

statute and regulations. A "contribution" is defined at 2 U.S.C.

S431(8) (A) (i) to include "any gift, subscription, loan, advance, or

') deposit of money or anything of value made by any person for.the

purpose of influencing any election for Federal office." Under

11 C.F.R. SI00.7 (a) (1) (iii), "anything of value" includes "all

O in-kind contributions" and "the provision of any goods or services

. without charge."

oD In California Medical Association v. Federal Election Commission,

101 S. Ct. 2712 at 2723 n. 19 (1981), the Supreme Court reaffirmed

that Congress intended that all forms of contributions detailed in

2/ 2 U.S.C. S437 f (b) provides:

Act i~chac pter 95 or CAiptert 96lOf iti l h26may beiitiallyt prOsed

by the Commission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title. No opinion of an advisory
nature may be issued by the Commission or any of its employees except
in accordance with the provisions of this section. "

The Commission presently is considering proposed regulations on all
aspects of joint fundraising. The draft regulations contain the same
provision on shared expenses that has been enunciated in advisory
opinions. Proposed 11 C.F.R. §102.7 (b) (7). Attachment 3



5431,ii ! -:  ( 8) (A) be subject to the lizn ,tSOni of S44la." Aootd, uk V

,Valeo, 424 u.s. 1, 37; unites States v. Chestnut, 394 F. Supp. 581-$7 i !,

(S.D.N.Y. 1975), aff'd, 533 F.2d 40 (28 Cir. 1976), cert. denied, !ii

429 U.S. 829 (1976). The Commission consistently has reminded advisory "

opinion recipients that allocation of expenses must be done with in S44!

liis sthe AOs cited by the Unity Committee illustrate. :ii

The Unity Committee further objects to the findings on pro :

rata allocation of expenses on the substantive ground that, since the !~~

event was post-nomination, a contribution "for the purpose of influencinr I

(the) election" cannot have been made by Carter/Mondale in picking-up

_ the excess expenses, as is required by the Act's definition of "con-

tribution." 2 U.S.C. S431 (8) (A). That contention overlook"ll C.F.R.

r 110lO1(g) (2), which provides that: "Contributions made to retire

o debts resulting from elections held after December 31, 1974 are subject

to the limitations of this Part 110" (Contribution and Expenditure

Limitations). Senator Kennedy's campaign debt derived from the
0

F presidential primary elections.

oD A further contention by the Unity Committee is that the

. Commission treats authorized political committees differently from

O all other committees, and that the Act does not justify that dis-

tinction. In support of this proposition, however, the Committee

incorrectly cites several advisory opinions. Contrary to the Committee's

assertion, the opinions referred to do not demonstrate that one

committee may pay another's solicitation expenses without making a

3/ Th'e Co'urt saw'the inclusion of all forms of financial and in-kind
support within the contribution limits as integral to the Act's scheme
of preventing political corruption. It warned, "Ifa niiulo
association was permitted to fund the entire operation of a political
committee, all moneys solicited by that committee could be converted into
contributions. In this manner, political committees would be able to
influence the electoral process to an extent disproportionate to their
public support... In so doing, they could corrupt the political process
in a manner that Congress, through its contribution restrictions, has
sought to orohibit." CMA v. FEC, su9p.ra, 101 S.Ct. 2712 at 2723 n. 19.



AdioyOiio 1 99 frisance, recogized th 41a "*
relationship between trade associations and their member corp &tono, .,-i

It aproed embe coportion' pymets t th trde asocatin ,

wih appred meber corporations aymenitins toltetade ascition llte i

whhere obeied bytsi th e act pio s politica cotions mtee

freely support their association with dues that are partially used for 44,!

the PAC, direct support for the PAC is contemplated by the Act. AO ,

1980-59 cannot be said to authorize the support respondents argue !!

one candidate' s committee should be able to provide to another' s

committee.

Similarly, Re AOR 1976-24 is not supportive of respondents' i

position. The joint solicitation involved there was conducted by a i!

o federal committee and a legislative fund not involved in federal
4/

C elections. It is inapposite to the relationship between Carter/Mondale i!

and Kennedy for President . -

0hl h nt omte lorlesuo O17-5 novn !
Whil theUniy Comitee aso elie upo AO197975,invovin

joint solicitation by a national trade association and its member state ,i.i

9 groups, in fact that AO did not consider the question of pro-rating ]:.1

expenses of the solicitation, despite the Committee's contention. It is !l

noteworthy, moreover, that had the Commission there considered the ;

pro-rating question, the Act's express exemption for payment of solicitatioz

expenses by an incorporated membership organization would virtually

compel the result that no contribution results where the membership

organization pays the solicitation expenses for its federal and non-

federal committees. 2 U.S.C. SS441b(b) (2) (C); 431 (8) (B) (vi).

4/While the AOR asked whether the federal committee could bear the entire
solicitation costs, the Commission did not answer that question.
5/In connection with the Unity Committee's contention that the Commission
improperly treats joint solicitations by trade associations and labor
unions differently from those by all other committees, reference also was
made by the Committee to FEC Audit Report #159, at 3-4 (1978) •That ref-
ference appears to be inaccurate; Audit Report #159 is not pertinent.



/:: Further, the Conmitree 's contention .that the C ImJU ..#J , : :ORi

arbitrarily favors solicitations by labor and trade organi ' do t

and corporations ignores consistent court rulings approving the

Act's special treatment, as to solicitations, for unions and cor-

porations, in view of their otherwise circumscribed activities under

the Act. 2 U.S.C. S441b (b)(2)(c). See, e. . California Medical

Association v. Federal Election Commission, sura 101 5. Ct. at 2724

("The differing restrictions placed on individuals and unincorporated

associations, on the one hand, and on unions and corporations, on

the other, reflect a judgment by Congress that these entities have

differing structures and purposes, and that they therefore may require

D different forms of regulation in order to protect the integrity of

the electoral process.").

..... Therefore, it is recommended that the Commission find reason
0

C to believe the Carter/Mondale Presidential Committee has violated

2 U.S.C. S441a (a) (1) (A) by making an excessive contribution to the

oD Kennedy for President Committee, in the form of a disproportionate

share of Unity Dinner expenses, and that the Kennedy Committee has

0D
violated S441a(f) by knowingly accepting such contribution.

2. NOTICE TO CONTRIBUTORS OF ALLOCATION OF CONTRIBUTIONS

At the time of the audit report, it was unclear whether there

had been a resolution of the basis for the second finding: failure

of the Unity Committee to notify contributors of the allocation of

their contributions. At the time of the Audit report, a draft of such

a notification had been submitted by the Committee. While the

Committee's June 12, 1981 response to the interim audit report said the

Committee was "in the process of sending" the letter to contributors,

this Office's review of the final audit report noted that the letters

mnay be being held pending resolution of the distribution problem.



... : ........... e.j ,recently prpsdregulations on joint fundra ,sing i. MJ * *i:Lre

disclosure of the allocation formula to contributors at the "tim of

S the solicitation. At present, however, the auditors' finding rests

on the participants' own agreement to notify contributors of the

• eventual allocation of proceeds. Therefore, there is no recommendation

for Commission action on this matter; as a part of the enforcement

process, the Committee's fulfillment of its obligation of notification

will be sought.

3. REFUND OF INDIVIDUALSE EXCESS CONTRIBUTIONS

The third finding involves Committee receipt of contributions

totalling $5,900 from individuals who already had contributed $1,000

to both Carter/Mondale and Kennedy for President. Additiona.lly, there

S was a $5,000 contribution to the Unity Committee by a multicandidate

o committee that already had contributed $5,000. Photocopies of refund

checks for the $5,000 amount, and for $4,000 of the $5,900 in excess

individual contributions, have been furnished by the Unity Committee.

0
Because there is no evidence that $1,900 in individual contributions

has been refunded, the matter was referred to OGC. The Unity Committee's

response to the interim audit report simply stated that the Committee

had refunded (all) contributions the Audit Division found excessive; no

reference was made to the $1,900 for which copies of refund checks

were not furnished. Therefore, a violation by the Unity Committee of

2 U.S.C. S44la(f) appears to be made out in the knowing acceptance

of contributions violative of S44la (a) (1) (A), i.e., contributions

that exceed the individual contributors' S44la limits.

4. EARMARKED CONTRIBUTIONS

The fourth finding concerns $12,000 in contributions to the

Unity Dinner that were earmarked for Carter/Mondale. Of those, a

$1,000 contribution is not acceptable to Carter/Mondale because it



S represents an excess contribution for the contributor . ... :.- ..

The interim audit report reconumended that the e~rar)ed .. :

contributions acceptable to Carter/Mondale be included in theo

proceeds distributed to that Committee, and that the unacceptable :

$1,000 be refunded to the contributor. .

The Unity Committee's response to the interim audit report i

said that the recommended action would not be taken pending the

Commission's ruling on the first finding, which will determine final

distribution of dinner proceeds (see supra). Because of the i

delay to date in complying with the requirements that 2 U.S.C. S44la(a) (8)i:

S places on intermediary recipients of earmarked contributions, a violation

of that section appears to be made out by the Unity Committee's failure i

to report the source of the contribution and the intended recipient
0

to both the Commission and the intended recipient (here, Carter/Mondale).

S Additionally, the Unity Committee's delay to date in allocating

o contributions earmarked for Carter/Mondale to that committee has resulted

in an apparent violation of 2 U.S.C. S434(b) (2) and (3) by Carter/

CMondale. Those provisions of the Act require committees to report

to the Commission all contributions received and to identify all persons

contributing in excess of $200 within a calendar year, and the amounts

and dates of their contributions.

RECOMMENDATION

1. Find reason to believe that the Carter/Mondale Presidential

Committee violated 2 U.S.C. S44la (a) (1) (A) by making an excessive

contribution to the Kennedy for President Committee in the form of

expenses of the Carter/Kennedy Unity Dinner that exceed the pro rata

share of proceeds of that dinner received by Carter/Mondale.



violated 2 U.S.C. S44.a(f) by knowingly accepting a contribu i 

from the Carter/Mondale Presidential Committee that" is violative

of 2 u.s.C. S44la (a) (1) (A), in the form of expenses of the Carter/

Kennedy Unity Dinner that exceed the .prata share of proceeds of

that dinner received by Carter/Mondale.

3. Find reason to believe the Carter/Kennedy Unity Dinner Committee

violated 2 U.S.C. S44la(f) in knowingly accepting contributions

volative of S44la (a) (1) (A), as to contributions exceeding contributorS'

individual S44la limits.

4. Find reason to believe the Carter/Kennedy Unity Dinner Committee

violated 2 U.S.C. S44la(a) (8) in failing to report to the Comission

and to the Carter/Mondale Presidential Committee those contributions

oD earmarked for Carter/Mondale.

5. Find reason to believe the Carter/Mondale Presidential Committee

violated 2 U.S.C. S434(b) (2) and (3) by failing to report to the
0

Conmmission receipt of contributions earmarked for Carter/Mondale and
'qe

collected by the Unity Committee.

6. Send the attached letters.

S Attachments
1. Interim Audit Report
2. Response of Carter/Kennedy Unity Dinner Committee to

Interim Audit Report
3. Draft of 11 C.F.R. S102.7 (b) (7).
4. Letters to Respondents

76/z' " ' /$ / Charles N Steele
Date / ,.

BY: Kenneth A. Gross/ "
Associate General Counsel
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302 090-0500 June 12, 1981 7no-*S-,e :_

MHr. Robert J. Costa
•Assistant Staff Director
Audit: Division
Federal Election Commission
1325 K St:reet:, N1..
Washington, D.C. 20463

Dear Mr. Costa:

.This letter is submitted on behalf of the Carter/
Kennedy Unity Dinner Committee in response t:o your letter
of May 6, 1981, enclosing a copy of the interim audit report
for the Committee.

Recommnendat ion A.

(1) The Committee wishes to object t:o the interim report's
recom,-nmendations that: the Committee should seek a refund of
$46,633.41 from the Kennedy for President Committee and dis-
tribute $44,692.18 to the Carter/Mondale Committee.

This recommendation is based on the erroneous con'tention
that, as a matter of law., authorized committees that engage in
joint fundraising must share expenses on a pro-rata basis.
There is no FEC regulation which requires joint fundraising
expenses to be shared on this particular basis and, indeed,
the Comnmission has permitted non-pro-rata sharing of joint
fundrai sing expenses in situations not involving authorized
comatitees.

The interim audit report reflects the*.lack of a regulatory
basis for its position by citing no statuto'ry or regulatory
support for its legal argument, instead only four Advisory
Opinions. The Co.mimttee is willing to concede that the Com-
mission could, if it so desired, promulgate a regulation that
would require pro-rata sharing of joint fundraising expenses by
political conmmittees. The Advisory Opinion process, however,
cannot substitute for the issuance of regulations. The Federal
Election Campaign Act mandates that "(a]ny rule of law which
is not stated in this Act ... may be initially proposed only as
a rule or regulation pursuant .to the procedures established in
"section 438(d)." 2 U.S.C. § 437f(b)(Supp.III 1979).••
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The pro-rata sharing rule stated by the four Adviso'!Opinions cited in the interim report (Advisory Opinions 1971977-61, 1979-12, and 1979-35) is not set forth in the Act ow1in Commission regulations. The Advisory Opinions cited re fi*this. AO 1977-14 gives no citation of the section of the Act.or Commission regulations on which the pro-rata rule is baUalthough it does contain a tangential footnote referring toregulation that treats the entire amount paid for a ticket t*'

version at 11 C.F.R. § l00.7(a)(2) (1981). Similarly, AO 19only cites two previous Advisory Opinions, neither of whichany direct statutory-or regulatory'support. In AO 1979-12 t iCoirrission pointed tb the Act's definition of contriburion-±lnkind and the general rule for allocating expenditures between ~,<candidates in 11 C.F.R. § 106.1. But the allocation rule cite4only requires a reasonable basis allocation and the differenrc itreatment accorded joint fundraising by non-affiliated separateasegregated funds shows that non-pro-rara sharing is not perunreasonable.. Subsequently, in Advisory Opinion .979-3.5 ih.iCommission once again set forth the pro-rata sharing rule with~vout any support for its position. :
Thne four Advisory Opinions constitute an atteipt by the ;iiCommuission to circumvent the Act's derailed procedures for prOsmulgating regulations. It is precisely this type of legal ilegerdemain that Congress intended to prevent by enacting the !!prohibition contained in 2 U.S.C. § 437f(b). ..
Even assuming, aruendo, that the Act's definition ofcontribution-in-kind might require some expense sharingbetween authorized conrnittees in certain situations, there is ithe threshold question of whether, in the case of the Unity.Dinner Committee, payments for expenses by one candidate weremade for the purpose of influencing the election of the other icandidate. See 2 U.S.C. § 431(8)(A) (Supp.-III 1979). Post-election join:{- fundrai sing between two opponents cannot be :interpreted logically to be for the purpose of influencing acandidate's election. It strains credulity to argue that a ,candidate would make expenditures to influence the nominationor election of his or her opponent. Furthermore, at the timethe Unity Dinner was held, Senator Kennedy had lost the nomi-nation and President Carter was engaged in a general electioncampaign against then Governor Reagan and Congressman JohnAnderson. It therefore was impossible for the Carter/HdondaleCo.mittee's payment of most'of the fundraising expenses of theUnity Dinner Commniitee to have been for the purpose of in-fluerncing Senator Kennedy's election, and inconceivab'le that itwas for the rnur~ose of influencing' theeeto fR~l

Reagan or John Anderson. h lcino ohl

, . ,,.
• :
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Furthermore, the Commission-has adopted a differert rule iii
for joint solicitations conducted by labor organizations and i
trade associations. In these situations the Commnission has not ji

;required fundraising expenses to be shared on a pro-rata basisji
or be considered a contribution, even where the participatt i!
groups are not affiliated. One labor organization may, in fhct,4ii
bear the ent ire expense of soliciting contributions to another !i
labor organization's separate segregated fund. See FEC Audit 7i~
Report #159, at 3-4 (1978). Similarly, a member'-corporation o'f K
an incorporated trade association may help defray the admini- i
strative expenses of the trade association's separate segregate4 <
fund without this being considered a contribution. Advisory i
Opinidn 1980-59. Both these decisions, it should be emphasizedi ii
involved unaffiliated organizations. The Com mission also has
not required that joint federal-state solicitation expenses be i!i
pro-rated between an organization's state and federal committees1'

so long as all expenses are borne by a political fund which
contains - nly monies -lawfully contributed under Act. f See .,
AOR 1976-24.) Similarly, the Commission has permitted i-'ationm.rV
trade association and its member state groups to engage in joint,.i~
solicitation without pro-rating expenses (se.e AO 1979-75). i

The Commission has not explained why it treats authorized II!!•

com-ittees differently from other political co,-mittees. Since
the definition of contribution is equivalent for all political
committees, there appears to be no rational bas.s for the !
distinction. If authorized committees are to be penalized for i
their status, due process requires there at least be a rational
basis for doing so and that this basis be articulated in a manner l
that would permit judicial review. If. the Co.mmission determines i
that there is a rational basis for treating authorized commnittees !
differently, it should propose a regulation, with notice and i
opportunity for public com~ment, and allow the Act's legislative ;
review. The regulation should be accompanied with an explanation.!!
and justification articulating the basis for the Commission's
decision. Until that is done, the Cormmission's arbitrary treat-
ment of joint fundraising by authorized committees offends
constitutional requirements of due process and violates the
Act.'s attempt to prevent such arbitrary treatment through the
safeguard of legislative review of regulations.

(2) The Commnittee is in the process of sending the
attached letter (Exhibit I) to contributors to notify them as to
how their contributions were allocated.
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Recormm.endation B. -

The Co.mmittee has refunded the contributions the Audit
Division found to be excessive. Copies of the refund checks .
are enclosed. (Exhibit II. )

Recommendation C. :

(1) As this recommendation is contingent on the i
Commission' s determination with respect t:o the *Committee' s
response to Recommendation A, the Committee will withhold action
on these earmarked contributions.

(2') With respect to the $2,000 contribution earmarked to :,
the Kennedy for President Committee, the Committee obtained a
letter signed by both the signator of the check and her spouse
that states that the contribution was a joint contribution.
This docutnentation is enclosed as Exhibit I1I_.

Si rely,-'

1illiam C. Oldaker

Enclosur-es

CC: Commissioners, General Counsel

.. __. -- ----------



Dear

President Carter and Senator Kennedy wish to thank you

for your generous contribution to the Carter/Kennedy Unity

Dinner held last September.

This is to let you know that your contribution was

allocated to

Your past, and we trust, future support of the

Democratic Party is deeply appreciated.

Sincerely,

William C. Oldaker

, .

O.



tributor's limit to the4sa~ ,;p4~~talt !

under 11 C.F.R. Part 110 may. no be ,re-'a!,QC ti

by the fundraising representative absent the ii

permission of the contributor. 
!

(7) Allocation of Ex enses and Dit. uto fNet Proc

(i) If participating committees 
are not affiliated as~

defined in 11. C.F.R. 110.3 prior to the joint fung

raising activity and are not 
committees of the sa

political party: 
.

(A) After gross contributions 
are allocated among2A

----- .. . -the participants under 11 C.F.R.102.
7(c) (6)(I

the fundraisinlg representative 
shall determi i4

each participant's share of expenses based ! !

on the percentage of the total receipts eachl)

participant has been allocated. See 11 C.F. #

1O2.7(c)(3)(i) regarding funds not included i

total receipts for expense allocation purpoW

To determine each participant's 
net proceedsul

the fundraising representative shall subtract

the participant's share of 
expenses from the

II

amount that participant has 
been allocated

from gross proceeds.

(B) A participant may only 
pay expenses on

behalf of another participant subject

to the contribution limits 
of 11 C.F.R.

Part 110.



i i iii !! i; : i i:

0

0

(qr

-i,4; '

(ii) If participating c€mittees are affiit a* ii

~~defined in 11 CF.R 110.3 prior to the joint. 6

~~fundraising activity or if participants are i

committees of the same political party, ex- !!

penses need not be allocated among those , iil

participants. Payment of such expenses by ii

an unregistered committee or organization

on behalf of an affiliated political committee i

may cause the organization to become a political 2i

coami ttee.

(iii) Payment of expenses may be made from gross r
-, "- -

proceeds by the fundraising representative.

(8) Reporting of Receipts and Disbursements. il

(i) Reporting Receipts

(A) If the fundraising representative is a

separate fundraising committee or a

participating committee, the fundraising

representative shall report all funds

received in the reporting period in which

they are received. If the fundraising

representative is a coraiercial fundraising

agent or firm, a participating political

committee shall report gross receipts in

the reporting period in which they are

received by fundraising representative.



r FEtDERAL ELECTION COMMISSION.
~~WASHINGTON. D.C. 20463 ...

William C. Oldaker, Esquire
1050 Seventeenth Street, 14.W.
Washington, D.C. 20036

Re: MUR 1392

Dear Mr. Oldaker:

On , the Federal Election Commission
determined that there is reason to believe that your client,

i the Carter/Kennedy Unity Dinner Committee, violated 2 U.S.C.
S44la(f) and 441a(a)(8), provisions of the Federal Election

~~Campaign Act of 1971, as amended ("the Act') by knowingly
accepting contributions violative of 2 U.S.C. 5441a(a)(l)(A)

) and by failing to report to the Commission and to the Carter/

o Mondale Presidential Committee those contributions earmarked for
(:3 Carter/Mondale. The General Counsel's factual and legal analysis,

0' which formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstate
O that no action should be taken against you. Please submit
F any factual or legal materials which you believe are

relevant to the Commission's consideration of this matter within
O' fifteen (15) days of your receipt of this letter.

9 In the absence of any additional information which
0 demonstrates that no further action should be taken against

your client, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.
Of course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if you so desire. See 11 C.F.R. Sl11.l8(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. S437g(a)(4)(B) and S437g(a)(12) (A),
unless you notify the Commission in writing that you wish the
investigation to be made public.



William C. Oldaker
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For your information, we have attached a brief

description of the Commission's procedures for handling

possible violations of the Act. If you have any questions,

please contact Nancy B. Nathan, the attorney assigned 
to

this matter, at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

Enclosures



}~i . :,-GEN!URAsL- COURSE ' S FACTUAL ,ND LEGAL,,NALY IS. i,,,i.,- i i i,.,  iii

Nancy B. Nathan ii

RESPONDENT: Carter/Kennedy Unity 523-4073

Dinner committee i

SUMMARY OF ALLEGATIONS

The Commission's interim audit report of the Carter/Kennedy .

Unity Dinner Committee detailed apparent violations of the Federal ii

Election Campaign Act of 1911, as amended. Referred to the..ii

Commission's Office of General Counsel, for further review and action i

were the following findings as to the Carter/Kennedy Unity Dinner.

1) an excessive contribution under 2 U.S.C. S441a (a) (1) (A) (totalling ..

about $45,000) by the Carter/Mondale Presidential Committee ("Carter/

Mondale") to the Kennedy for President Committee, resulting from

Carter/Mondale's assumption of all expenses of the Unity Dinner,

rather than the same proportion of expenses as of proceeds, and the

acceptance by Kennedy for President of an excessive contribution; (2)

failure of the Unity Committee to document notification to cont_-ibutors

of the allocation of their contributions, as the participants in

the Unity Dinner previously had agreed, so that contributors might

observe the S44la limits; (3) failure by the Unity Committee to document

refunds of some contributions received from persons who had exceeded

their individual contribution limits; and (4) failure by the Unity

Committee to allocate contributions earmarked for Carter/Mondale,

pending the Commission' s resolution of the question of allocation



(2) :

:il of expenses, *upra.

FACTUVAL AND) LEGAL ANALYSIS

The Carter/Kennedy Unity Dinner Committee ("the Unity Committee'i)!
4!,

registered with the Federal Election Commission ("the Commission") i

as a joint fundraising committee, and was authorized by President i!

J immy Carter and Senator Edward H. Kennedy on September 30, 1980. i

Affiliated with the Unity Committee were the Carter/Mondale Presidentil!

Committee and the Kennedy for President Committee. Headquarters of the~ii

Unity Committee are in Washington, D.C.,

!. I, T~he audit covered the period of October 1, 1980 through :i:

~December 31, 1980. The Unity Committee reported an opening cash

oD balance of -0-, total receipts of $380,587.10, total disbursements of ::

$365,181.50, and a closing cash balance of $15,405.60.

o 1. ALLOCATION OF FUND-RAISING EXPENSES

~By pre-arrangement, proceeds of the Unity Dinner were to go

O to the Kennedy Committee, at least to the extent of $500,000. Dinner

receipts totalled $365.062.85. Subtracted from that gross by Audit was

$52,445.75, because certain contributions were earmarked for Carter/

liondale and because the S 441a(a) (1) (A) individual contribution limits

of some contributors barred allocation of their contributions to

the Kenneay Committee (see infra).

As the audit report notes, Adivsory Opinions 1977-14, 1977-61,

1979-12 and 1979-35 reflect the Commission's consistent position

that when there is unequal distribution of proceeds from a joint
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fundraiser, expenses ordinarily must be shared on a. pro rat bais. ~ i

Where one participant (here, Carter/Mondale) in the joint fundraiser :

absorbs more than its pro rata share of expenses, the excess amount i~

represents an in-kind contribution to the other committee (here, i

Kennedy for President). The Kennedy share of proceeds was 85.63%

of receipts. Total expenses for the event were S73,815.08. To date,

the Unity Committee has distributed $295,099 to Kennedy for President,

which is $45,692.54 more than Kennedy for President's proper net i

share of proceeds (S312,617.l0 - 85.63% of the expenses.)

-- The interim audit report recomended that the Unity Committee

S seek a refund of approximately that amount- from Kennedy for0

President and distribute it to Carter/Mondale. The Unity Committee :

has declined to comply with that recommendation, contending that i

the principle that expenses of joint fundraisers be shared pro rata

o is not a matter of law, since it has been enunciated only in Advisory

Opinions.

Beginning with AO-1977-14, the Commission has cautioned

advisory opinion recipients that expenses of joint fundraisers must

be allocated in the same proportion as are proceeds in order that a

contribution is not made by one participant to the other. See also,

AOs 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges

that "those four Advisory Opinions constitute an attempt by the Commission

to circumvent the Act's detailed procedures for promulgating regulations."

1/ The amount the audit report recommends be refunded is slightly
at variance with the S45,692.54 figure. The auditors finally
recommended that $44,692.18 be returned, following receipt of late

transfers.



i. " cites 2 U.S.C. S437-.f () asserting that "

the Commission's position, as taken in the four AOs, amounts to

"legal legerdemain" that Congress intended to proscribe by the

cited section.

In fact, the cited 'advisory opinions merely spell out the

plain rule that one committee's payment of solicitation expenses for

another committee constitutes the making of a contribution to the

benefitting committee. This rule is clearly spelled out in the statute i

and regulations. A "contribution" is defined at 2 U.S.C. S431(S) (A)(!i)

to include "any gift, subscription, loan, advmnce, or deposit of money "

or anything of value made by any person for the purpose of influencing

" any election for Federal office." Under 11 C.F.R. Sl00.7(a)(l)(iii),
- J,

"anything of value" includes "all in-kind contributions" and "the

provision of any goods or services with~out charge."

In California Medical Association v. Federal Election Commission,

) 101 S. Ct. 2712 at 2723 n. 19 (1981), the Supreme Court reaffirmed

o that Congress intended that all forms of contributions detailed in

5431(8) (A) be subject to the limil-ations of S441a.

2/ 2 U.S.C. 5437 f (b) provides:

O. "?rocedures applicable to initial proposal of rules or regulations,
and advisory opinions. Any rule of law which is not stated in this
Act or in chapter 95 or chapter 96 of title 26 may be initially proposed
by the Commission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title. No opinion of an advisory
nature may be issued by the Commission or any of its employees except
in accordance with the provisions of this section."

The Commission presently is considering proposed regulations on all
aspects of joint fundraising. The draft regulations contain the same
provision on shared expenses that has been enunciated in advisory
opinions. Proposed 11 CFR 5102.7 (b) (7). . '

3/ The Court saw the inclusion of all forms of financial and in-kind
support within the contribution limits as integral to the Act's scheme
of preventing political corruption. It warned, " (I) f an individual or
association was permitted to fund the entire operation of a political
cx~ittee, all moneys solicited by that committee could be converted into
:-ontributions. In this manner, political committees would be able to
influence the electoral process to an extent disproportionate to their

pulcsu.port.. In so doing, they could corrupt the political process
in manert, atCongress, through its contribution restrictions, has

=_ouch- .o orohibit." CMAd v. FEC, .suor , 101 S.Ct. 2712 a.t 2723 n. 19.



Accord, Buckley v. Vai3 , 424 U.i3. 1, 37; United Xate8 v. chestnut,

394 F. Suapp. 581, 586-87 (S.D.N.Y. 1975), aff'd, 533 F.ld 40 (24 Cir.*

1976), ce. t dei d  429 U.S. 829 (1976). The Conui.ssion consistently !!

has reminded advisory opinion recipients that allocation of expenses

must be done within 5441a limits, as the AOs cited by the Unity

Committee illustrate.

The Unity Committee further objects to the findings on proi

rata allocation of expenses on the subitantive ground that, since the : !!

event was post-nomination, a contribution *fr the purpose of influencinV}

(the) election" cannot have been made by Carter/Mondale in picking-up

the excess expenses, as is required by the ACt '* definition of "con- !

'-7 tribution." 2 U.S.C 54311(8) (A)° That contention overlooks 11 CYR ,i

SilO. i.(g) (2), which provides that: "Contributiols made to retire ..

debts resulting from elections held after December 31, 1974 are subject ;:i

(> to the limitations of this Part 110" (Contribution and Expenditure .

Limitations). Senator Kennedy's campaign debt derived from the ~

O presidential primary elections. "i.! I;

5r A further contention by the Unity Committee is that the

Commission treats authorized political committees differently from i

all other committees, and that the Act does not justify that dis- :?

tinction. In support of this proposition, however, the Committee 'i

incorrectly cites several advisory opinions. Contrary to the Committee'Sl

assertion, the opinions referred to do not demonstrate that one ,

committee may pay another's solitication expenses without making a :i

contr~ibution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the unique :!

relationship between trade associations and their member corporations. .

It approved member corporations' payments to the trade association

which were to be used by the association's political action committee;

the AO recognized that, since the Act permits member corporations to "

fre-ely0 support t-heir association with dues that are partially used for



1980-59 cannot be said to authorize the support respondents arg... .

one candidate' s conmnittee should be able to provide to another's a ,

committ:ee. -

similarly,Re:AOR' 1976-'24 is not supportive of respondents'

position. The joint solicitation involved there was conducted by-a

federal commit tee and a legislative fund not involved in federal !i
4/ !

•elections.- It is inapposite to the relationship between Carter/Mondale

and Kenned for President,-----.....---

While the Unity Committee also relies upon AO 1979-75, involving

joint solicitation by a national trade association and its member state

groups, in. fact. that AO did not consider the question. of po-rating

expenses of the solicitation, despite the Committee's contention. It is

noteworthy, moreover, that had the Commission there considered the

pro-rating question, the Act's express exemption for payment of solicitat

expenses by an incorporated membership organization would virtually

compel the result that no contribution results where the membership

organization pays the solicitation expenses for its federal and non-

federal committees. 2 U.S.C. SS44!b(b) (2) (C) ; 431(8) (B) (vi).

4/ Whnile the AOR asked whether the federal committee could bear the
entire solicitation costs, the Commission did not answer that
question.

5/ In connection with the Unit .Committee' s contention that the
ommission improperly treats joi nt solicitations by trade associations

and labor unions differently from those by all other committees, re-
ference also was made by the Committee to FEC Audit Report $159, at

-4 (1978). That ~~~reference appears to beincuae Aut eo 15
is not pertinent.



! Further, the Coxuittee's a ontention that the Coiw ii i!f?~!Y!~

arbitrarily favors solicitations by labor and trade organ~saticn

and corporations ignores consistent court rulings approving the

Act's special treatment, as to solicitations, for unions and cor-.

porations, in view of their otherwise circumcribed activities under

the Act. 2 U.S.C. S441(b) (b) (2') (c). See., e. . California Medical

Association v. Federal Election Comission, gjD*a, 101 5. Ct. at 2724

("The differing restrictions placed on individuals and u nincorporzated

associations, on the one hand, and on unions and corporations, on

the other, reflect a judgmnt by Congress that these enti'ties have

differing structures and purposes, and that they therefore may require

i different forms of regulation in order to protect the integrity of

, ) the electoral process. ").

(0 Therefore, it is recoinended that the Commission find reason

O to believe the Carter/Mondale Presidential Commttee has violated

2 U.S.C. 5441a(a) (1) (A) by making an excessive contribution to the
0

Kennedy for President Comittee, in the form of a disproportionate

share of Unity Dinner expenses, and that the Kennedy Committee has

~violated 5441a(f) by knowingly accepting such contribution.

oO 2. NOTICE TO CONTRIBUTORS OF ALLOCATION OF CONTRIBUTIONS

At the time of the audit report, it was unclear whether there

had been a resolution of the basis for the second finding: failure

of the Unity Committee to notify contributors of the allocation of

their contributions. At the time of the Audit report, a draft of such

a notification had been submitted by the Committee. As a part of the

enforcement process, the Couitte's fulfillment of its obligation

of notification will be sought.
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3* R5PIUNqJD OP I'NDIVIDUALSkX,' EXCESS CONTINUT IONS .. '

The thlird finding involves Comittee receipt of contributi .... s

totalling $5,900 from individuals who already had contri:buted $1,000 ii

to bo.:th Carter/Mondale and Kennedy for President. Addtilonally, there i~ii

wase a $5,000 contributiLon to the Unity Cozmttee by a multicanditdat~e r*t

=omittee tchat already had contrilbuted $5,000. Photocopies of refundl iiI

c:heck.s for the $5,000 aziount, and for $4,000 of the $5,900 in excess i

individual contributions, have been furnished by the Unity Coamitee. ... .

Because there is no evidence that $1,900 in individual contributions

has been refunded, the matter was referred to OGCo The Unity Cosmmitee's

n response to the interim audit report sizply stated that the Cozilttee .i

) had refunded (all) contributions the Audit; Division found excessive: no .

0 reference was made t~o the $1,900 for which copies of refund checks !:

~were not furnished. Therefore, a violation by the Unity Coumittee of

2 U.S.C. S441a(f) appears to be made out in the knowing acceptance
0

T of contributions violative of S441a (a) (1) (A) , io_e., contributions

~that exceed the individual contributors' $441a limits.

I)4.* EARMARKED CONTRIBUTIONS

The -fourth finding concerns $12,000 in contributions to the

Unity Dinner that were earmarked for Carter/Mondale. Of those, a

$1,000 contribution is not acceptable to Carter/Mondale because it

represents an excess contribution for the contributor.

The interim audit report recommended that the earmarked.

contributions acceptable to Carter/Mondale be included in the

proceeds distributed to that Committee, and that the unacceptable

$1,000 be refunded to the contributor.
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The Unity Committee's response to the interim kudit report .

said that the recommended action would not be taken pending the

Commission's ruling on the first finding, which will determine

final distribution of dinner proceeds (see supra). Because of the

delay to date in complying with the requirements that 2 U.s.c.

S44la(a) (8) places on intermediary recipients of earmarked contri-

butions, a violation of that section appears to be made out by the

Unity Coiiuuttee's failure to report the source of the contribution

and the intended recipient to both the Commission and the intended

i. recipient (here, Carter/Mondale). Additionally, the Unity Committee' s

! delay to date inallocating--contributions earmarked for Carter/Mondale

to that committee has resulted in an apparent violation of 2 U.S.C.

0
S434(b) (2) and (3) by Carter/Mondale. Those provisions of the Act

. require committees to report to the Com ission all contributions

o3 received and to identify all persons contributing in excess of $200

T within a calendar year, and the amounts and dates of their contri-

S butions.

Therefore, it is recommended that the Commission find reason

to believe that the Carter/Mondale Presidential Committee violated

2 U.S.C. S44la(a) (1) (A) by making an excessive contribution to the

Kennedy for President Committee in the form of expenses of the

Carter/Kennedy Unity Dinner that exceed the pro rata share of proceeds

of that dinner received by Carter/Mondale; find reason to believe the

Kennedy for President Committee violated 2 U.S.C. S44la(f) by knowingly

accepting a contribution from the Carter/Mondale Presidential Committee

that is violative of 2 U.S.C. S44la (a) (1) (A) , in the form of expenses

of the Carter/Kennedy Unity Dinner that exceed the pro rata share of



proceeds of that dinner received by Carter/Mondale; find re&!*

to believe the Carter/Kennedy Unity Dinner Committee violated 2

u.s.c. S441a (f) in knowingly accepting contributions violative of

S- 44la (a) (1) (A), as to contributions exceeding contributors'

individual S44la limits; find reason to believe the Carter/Kennedy

Unity Dinner Committee violated 2 U.S.C. S44la (a) (8) in failing to

report to the Commission and to the Carter/Mondale Presidential

Committee those contributions earmarked for Carter/Mondale; and

find reason to believe the Carter/Mondale Presidential Committee

violated 2 U.S.C. S434(b) (2) and (3) by failing to report to the

yr Commission receipt'of contributions earmarked for Carter/Mon~ale and

If) collected by the Unity Committee.



FEDERAL ELECTION COMMISSION
WASHINGrON, D.C. 20463 i~

S. Lee Kling, Treasurer
Carter/Mondale Presidential Committee
4710 Bethesda Avenue
Suite 302
bethesda, Maryland 20814

Re: MUE 1392

Dear Mr. Kling:

On , the Federal Election Commission
determined that there is reason to believe that your committee
violated 2 U.S.C. SS434(b)(2), 434(b)(3), and 441(a)(l)(A),
provisions of the Federal Election Campaign Act of 1971, as
amended ("the Act") by failing to report to the Commission
receipt of contributions earmarked for the Carter/Mondale
Presidential Committee and collected by the Carter/Mondale
Unity Dinner Committee, and by making an excessive contribution
to the Kennedy for President Committee in the form of expenses
of the Carter/Kennedy Unity Dinner that exceed the pro rata share
of j roceeds of that dinner received by Carter/Monda eie The General
Counsel's factual and legal analysis, which formed a basis for
the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit any
factual or legal materials which you believe are relevant to
the Coriunission 's consideration of this matter within fifteen
(15) days of your receipt of this letter.

In the absence of any additional information which demonstrates
that no further action should be taken against your committee,
the Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation. Of course, this
ooes not preclude the settlement of this matter through conciliation
prior to a finding of probable cause to believe if you so desi-re.
bee 11 C.F.R. Sl11.18(d).

T he investigation now being conducted will be confidential
in accordance with 2 U.S.C. S437g(a)(4)(B) and s437g(a)(12)(A),
unless you notify the Commission in writing that you wish the

investigation to be made public.



For your information, we have attached a brief
ds~scription Of the Commission' s procedures for hand~ling
p ssible violations of the Act. If you have any questions,
piease contact Nancy B. Nathan, the attorney assigned to

this matter at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

C

(I.

0

0

Enclosures



FEDERAL ELECTION COMMISSION ...

GENERAL 'COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1392 i
STAFF MEMBER & TEL. NO. ii

Nancy B. Nathan '!
RESPONDENT: Carter/Mondale 523-4073 !ii,

Presidential Committee i

SOURCE OF MUR: I NT ER NA L LY G EN ER AT ED

SUMMARY OF ALLEGATIONS

-- ~The Commission's interim audit report of the Carter/Kennedy i

.0 Unity Dinner Committee detailed apparent violations of the Federal .

o Election Campaign Act of 1971, as amended. Referred to the Commission's.... i!

O Office of General Counsel for further review and action were the :

w following findings as to the Carter/Mondale Presidential Committee: i

o (1) an excessive contribution under 2 U.S.C. S44la(a) (1) (A)

F (totalling about $45,000) by the Carter/Mondale Presidential

0
Committee ("Carter/Mondale") to the Kennedy for President Committee,

resulting from Carter/Mondale's assumption of all expenses of the

Unity Dinner, rather than the same proportion of expenses as of

proceeds, and (2) failure by Carter/Mondale to report contributions

earmarked for Carter/Mondale.
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FACTUAL AND L.ZG L ANAL!SZS

The Carter/Kennedy Unity Dinner Committee ("the Unity Coumitee)]

registered with the Federal Election Comission ("the Commission)

as a joint fundraising committee, and was authorized by President

Jimmy Carter and Senator Edward H. Kennedy, on September 30, 1980.

Affiliated with the Unity Committee were the Carter/Mondale presidential

Committee and the Kennedy for P resident Committee. HeadquarterS of the

Unity Committee are in Washington, D.C.

The audit covered the period from October 1, 1980 through

December 31, 1980. The Unity Committee reported an opening "cash

balance of -0-, total receipts of $380,587.l0, total exp~enditures of

$365,181.50, and a closing cash balance of $15,405.60.

1. ALLOCATION OF FUND-RAISING EXPENSES

By pre-arrangemenft, proceeds of the Unity Dinner were to go

to the Kennedy Committee, at least to the extent of $500,000. Dinner

receipts totalled $365,062.85. Subtracted from that gross was

$52,445.75, because certain contributions were earmarked for Carter!

Mondale and because the S44la(a) (1) (A) individual contribution limits

of some contributors barred allocation of their contributions to the

Kennedy Committee (see infra).

As the audit report notes, Advisory Opinions 1977-14, l977-61,

1979-12 and 1979-35 reflect the Commission's consistent position

that when there is unequal distribution of proceeds from a joint

o i



! ! " I ' ' : J i I ' :  m

fundraiser, expenses ordinarily must be shared on a pr rat bas!is. .4

Where one participant (here, Carter/Mondale) in the joint fundrasser ::
absorbs more than its pr rata share of expenses, the excess amount :
represents an in-kind contribution to the other committee (here, ::ii
Kennedy for President). The Kennedy share of proceeds was 85.63%...!
of receipts. Total expenses for the event were S73,815.o8. To date, :
the Unity Committee has distributed $295,099 to Kennedy for President, :ii
which is $45,692.54 more than Kennedy for President's proper net :i
share of proceeds (S312,617.lO -- 85.63% of the expenses.)

:') The interim audit report recomended that the Unity Committee :i!
seek a refund of approximately that amount from Kennedy for -. :

President and distribute it to Carter/Mondale. The Unity Committee il

has declined to comply with that recommendation, contending that
the principle that expenses of joint fundraisers be shared pr rata ":lii

o is not a matter of law, since it has been enunciated only in Advisory .
Opinions.:'!

0Beginning with AO-1977-14, the Commission has cautioned .

advisory opinion recipients that expenses of joint fundraisers must :.
be allocated in the same proportion as are proceeds in order that a ii

contribution is not made by one participant to the other. See also, .

AOS 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges
that "those four Advisory Opinions constitute an attempt by the Commission
to circumvent the Act's detailed procedures for promulgating regulations.'

1/ The amount the audit report recommends be refunded is slightlyat variance with the S45,692.54 figure. The auditors finallyrecommended that S44,692.l8 be returned, following receipt of late
transfers.



0 cies U..C. 437*f , asserting tUt ....
the Commission' s position, as taken in the four AOu, amOUnts to:'/ f

"legal legerdemain" that Congress intended to proscribe by the

cited section 27 "'

In fact, the cited advisory opinions merely spell out the i

plain rule that one committee's payment of solicitation expenses for i

another committee constitutes the making of a contribution to the :

benefitting committee. This rule is clearly spelled out in the statute

and regulations. A "contribution" is defined at 2 U.S.C. 5431(8) (A) (i)

to include 'any gift, subscription, loan, advance, or deposit of money

or anything of value made by any person for the purpose of influencing

, . any election for Federal office." Under 11 C.F.R. Sl00.7(a)(i)(iii),

'0"anything of value" includes "all in-kind contributions" and "the

provision of any goods or services with.out charge."

0
In California Medical Association v. Federal Election Commission,

101 S. Ct. 2712 at 2723 n. 19 (1981), the Supreme Court reaffirmed

o that Congress intended that all forms of contributions detailed in

q 431(8) (A) be subject to the limi'-ations of 5441a.

0 2/ 2 U.S.C. S437 f (b) provides:

"P rocedures applicable to initial proposal of rules :orregulations,
OD and advisory opinions. Any rule of law which is not stated in this

Act or in chapter 95 or chapter 96 of title 26 may be initially proposed
by the Commission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title. No opinion of an advisory
nature may be issued by the Commission or any of its employees except
in accordance with the provisions of this section."

The Commission presently is considering proposed regulations on al
aspects of joint fundraising. The draft regulations contain the same
provision on shared expenses that has been enunciated in advisory
cpinions. Proposed 11 CFR S102.7(b) (7).

3/' The Court saw the inclusion of all forms of financial and in-kind
s u~ort within the contribution limits as integral to the Act's scheme
of preventing political corruption. It warned, " (I)f an individual or
as_-ociation was permitted to fund the entire operation of a political
committee, all moneys solicited by that commnittee could be cova-~ int

_-nrbutions. In this manner, political comm~ittees would be able to
influence the electoral process to an extent disproportionate to their

pu support. .. In so doing, they could corrupt the political process
in a manner that Congress, through its contribution restrictions, has
scu-: to orohibit. "C'Au v FC, sur, 103. S.Ct 2712 .t 2723 n. 19.



M te het '  rd, Buckley v. a 424 U S. 1, 37; United at V. Chest~ njatn,

S 394 F. Supp. 581, 586-67 (S.D.N.y. 1975), aff'd, 533 ?.2d 40 (2d~ £  ! .z  I

1976), sJ!xr* denied, 429 U.S. 829 (1976). The Commssion consistently

has reminded advisory opinion recipients that allocation of expenses ii!

must be done within S44la limits, as the AOs cited by the Unity
b3

Committee illustrate.

The Unity Committee further objects to the findings on pro i

rata allocation of expenses on the substantive ground that, since the !l

event was post-nomination, a contribution "fo the purpose of influencingil

(the) election" cannot have been made by Carter/Mondale in picking-up i

the excess expenses, as is required by the ACtE* definition of 'Con- i

-' tribution." 2 U.S.c 5431 (8) (A). That contention overlooks 11 CYR

5110SIL. 1(g)2) wi ch provides that: "Contributions made to retire

debts resulting from elections held after December 31, 1974 are subject

to the limitations of this Part 110" (Contribution and Expenditure ": :

Limitations). Senator Kennedy's campaign debt derived from the

OD presidential primary elections.

F A further contention by the Unity Committee is that the

0D Commission treats authorized political committees differently from

all other committees, and that the Act does not justify that dis-

tinction. In support of this proposition, however, the Committee

incorrectly cites several advisory opinions. Contrary to the Committee's

assertion, the opinions referred to do not demonstrate that one

committee may pay another's solitication expenses without making a

contribution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the unique

relationship between trade associations and their member corporations.

It approved member corporations' payments to the trade association

which were to be used by the association's political action committee;

the AO recognized that, since the Act permits member corporations to

:reely support their association with dues that are partially used for
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1980-59 cannot be said to authorize the support respondents argue 4.,
!

one candidate's coxiuittee should be able to provide to another's

commttee. i

Sirnilarly,Re:AOR 1976-24 is not supportive of respondents' i

position. The joint solicitation involved there was conducted by- a

federal committee and a legislative fund not involved in federal !!
elections. 4/It is inapposite to the relationship between Carter/Mondale !:

and Kennedy for President , .... --.

While the Unity Committee also relies upon AO 1979-75, involving

joint solicitation by a national trade association and its member state

S groups, in. fact-that AO did not consider the question of pro-rating

r, expenses of the solicitation, despite the Committee's contention. It is ..

o noteworthy, moreover, that had the Commission there considered the i

Spro-rating question, the Act's express exemption for payment of solicitati

expenses by an incorporated membership organization would virtually

. compel the result that no ontribution results where the membership

oD organization pays the solicitation expenses for its federal and non-

S federal committees. 2 U.S.C. SS441b(b) (2) (C); 431(8) (B) (vi)7

4/ While the AOR asked whether the federal committee could bear the
entire solicitation costs, the Commission did not answer that
question.

5/ In connection with the UnitCornmittee's contention that the.
Commission improperly treats joint solicitations by trade associations
and labor unions differently from those by all other committees, re-
ference also was made by t-he Committee to FEC Audit Report #159, at
3-4 (1978). That reference appears to be inaccurate; Audit Report #159
is not pertinent.
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Further, the Committee's contention that the Commission

arbitrarily favors solicitations by labor and trade organizations

and corporations ignores consistent court rulings approving the

Act's special treatment, as to solicitations, for unions and

corporations, in view of their otherwise circumscribed activities under

the Act. 2 U.S.C. $44lb (b) (2) Cc). See, e.g., California Medical

Association v. Federal Election Commission, supra, 101 S. Ct. at 2724

("The differing restrictions placed on individuals and unincorporated

associations, on the one hand, and on unions and corporations,

on the other, reflect a judgment by Congress that these entities

have differing structures and purposes, and that they therefore

may require different forms of regulation in order to protect the

integrity of the electoral process.")

Therefore, it is recommended that the Commission find

reason to believe the Carter/Mondale Presidential Committee has

violated 2 U.S.C. S44la (a) (1) (A) by making an excessive

contribution to the Kennedy for President Committee, in the form of a

disproportionate share of Unity Dinner expenses.

2. EARMARKED CONTRIBUTIONS

The SQond finding concerns $12,000 in contributions to the

Unity Dinner that were earmarked for Carter/Mondale. Of those, a

S1,000 contribution is not acceptable to Carter/Mondale because it

represents an excess contribution for the contributor.

The interim audit report recommended that the earmarked

contributions acceptable to Carter/Mondale be included in the

proceeds distributed to that Committee, and that the unacceptable

$1,000 be refunded to the contributor.
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The Unity Committee's response to the interim audit report .:i

said that the recommended action would not be taken pending the,

Commission's ruling on the first finding, which will determine ii

final distribution of dinner proceeds (see supra). The Unity....

Committee's delay to date in allocating contributions earmarked

for Carter/Mondale to that committee has resulted in an apparent •:

violation of 2 U.S.C. S434 (b)(2) and (3) by Carter/Mondale.

Those provisions of the Act require committees to report to

the Commission all contributions received and to identify all i.

persons contributing in excess of S200 within a calendar year, :.

and the amounts and dates of their contributions. :

RECOMMENDATIONS

Therefore, it is recommended that the Commission find reason

to believe that the Carter/Mondale Presidential Committee violated

2 U.S.C. S44la (a)(l)(A) by naking an excessive contribution to

the Kennedy for President Committee in the form of expenses of the

Carter/Kennedy Unity Dinner that exceed the pro rata share of proceeds

of that dinner received by Carter/Mondale, and find reason to believe

the Carter/Mondale Presidential Committtee violated 2 U.S.C. S434 (b)(2).

and (3) by failing to report to the Commission receipt of contributions

earmarked for Carter/Mondale and collected by the Unity Committee.



FEDERAL ELECTION COMMISSION
* WASHINGTON. D.C. 2O463,i

William C. Oldaker, Esquire
Treasurer, Kennedy for President

Committee
1050 Seventeenth Street, N.W.-.-.
Washington, D.C. 20036

Re: MUR 1392

Dear Mr. Oldaker:

On , the Federal Election Commission
G ' determined that there is reason to believe that your committee,
~Kennedy for President Committee, violated 2 U.S.C. S44la(f),

a provision of the Federal Election Campaign Act of 1971,
) as amended ("the Act") by knowingly accepting a contribution

from the Carter/Mondale Presidential Committee that is
oD violative of 2 U.S.C. S44la(a) (l)(A), in the form of expenses

of the Carter/Kennedy Unity Dinner that exceed the p rata
( share of proceeds of that dinner received by Carter Mond-al~e.
~Th General Counsel's factual and legal analysis, which

formed a basis for the Commission's finding, is attached
o for your information.

~Under the Act, you have an opportunity to demonstrate
(D that no action should be taken against you. Please submit

any factual or legal materials which you believe are
. relevant to the Commission's consideration of this matter

within fifteen (15) days of your receipt of this letter.
0O

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation. Of course, this does not preclude the settlement
of this matter through conciliation prior to a finding of
probable cause to believe if you so desire. See 11 C.F.R.
S111.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. S437g(a)(4)(B) and S437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.



For your informtion, we have attached a brief
description of: the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned
to this matter at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

Enclosures



FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

RESPONDENT: Kennedy for President
Committee

-- SOURCE OF MUR: I NT ER NA LL Y

MUR NO. 1392STAFF MEMBER & TEL. NO.

Nancy B. Nathan
523-4073

GEN ERATED

SUMMARY OF ALLEGATIONS

The Commission's interim audit report of the Carter/Kennedy

Unity Dinner Committee detailed apparent violations of the Federal

Election Campaign Act of 1971, as amended. Referred to the Commission's

Office of the General Counsel for further review and action

was the following finding as to the Kennedy for President Committee:

- acceptance of an excessive contribution (totalling about

S45,000) by the Carter/Mondale Presidential Committee ("Carter/Mondale")

to the Kennedy for President Committee, resulting from Carter/Mondale's

assumption of all expenses of the Unity Dinner, rather than the same

proportion of expenses as of proceeds.

' :



FACTUAL AD LEGA ANLYsIs...

The Carter/Kennedy Unity Dinner Committee ("the Unity Committee")

registered with the Federal Election Commission ("the Commission'")

as a joint fundraisinig committee, and was authorized by President.<i

Jimmy Carter and Senator Edward II. Kennedy, on September 30, 1980.

Affiliated with the Unity Committee were the Carter/Mondale Presidential

Committee aid the Kennedy for President Committee. Headquarters of the

Unity Committee are in Washington, D.C.

., The audit covered the period from October 1, 1980 through

N. December 31;-38"0." The Uni-ty Committee reported an opening~5h

) balance of -0-, total receipts of $380,587.10, total disbursements of

O $365,181.50, and a closing cash balance of $15,405.60. !

o By pre-arrang.Xfent, proceeds of" the Unity Dinner Kere to go

~qto the Kennedy Committee, at least to the extent of $500,000. Dinner

o receipts totalled $365,062.85. Subtracted from that gross by audit was

$52,445.75, because certain contributions were ear.marked for Carter!

cO Mondale and because the S44la (a) (!) (A) individual contribution limits

of sonme contributors barred allocation of their contributions to the

Kennedy Commttee.

As the audit report notes, Advisory Opinions 1977-14, 1977-61,

1979-12 and 1979-35 reflect the Commission's consistent position

tt when there is unequa1 distribution of proceeds from a joint



• Page ( 3).....fundraiser, expenses ordinarily must be shared on a. rp.o rata basis. i
• Where one participant (here, Carter/Mondale) in the joint fundraiser i
~~absorbs more than its pro rata share of expenses, the excess amount-,
: represents an in-kind contribution to the other committee (here,
• Kennedy for President). The Kennedy share of proceeds was 85.63% :

of receipts. Total expenses for the event were S73,8l5.05• To date, ;
the Unity Committee has distributed $295,099 to Kennedy for President, :

~~which is $45,692.54 more than Kennedy for President's proper net
share of proceeds (S312,617.l0 -- 85.63% of the expenses.)

. The interim audit report recomended that the Unity Committee

N. seek a refund of approximately that amount- from Kennedy'for
O President and distribute it to Carter/Mondale. The Unity Committee i
0 has declined to comply with that recommendation, contending that !
O the principle that expenses of joint fundraisers be shared pro rata !

o is not a matter of law, since it has been enunciated only in Advisory

" Opinions.
C Beginning with AO-1977-14, the Commission has cautioned
TV, advisory opinion recipients that expenses of joint fundraisers must

be allocated in the same proportion as are proceeds in order that a :
contribution is not made by one participant to the other. See also,
AOs 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges
that "those four Advisory Opinions constitute an attempt by the Commissio
to circumvent the Act's detailed procedures for promulgating regulations.

1/ The amount the audit report recommends be refunded is slightlyat variance with the S45,692.54 figure. The auditors finallyrecomrnended that S44,692.18 be returned, following receipt of late
transfers.
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it cites 2 U.S.C. S4371f1)lb), asserting tha~i

the Commission"s position, as taken in the four AOs, amounts to

"legal legerdemain" that Congress intended to proscribe by the :i!

cited section.

In fact, the cited advisory opinions merely spell out the

plain rule that one committee's payment of solicitation expenses for

another committee constitutes the making of a contribution to the !

benefitting comittee. This rule is clearly spelled out in the stat

and regulations. A "contribution" is defined at 2 U.S.C. S431C8) CA) (!

to include "any gift, subscription, loan advance, or deposit of money <!

or anything of value made by any person for the purpose of influencing}

any election for Federal office." Under 11 C.F.R. Sl00.7(a)1)1 (Jil ii

"anything of value" includes "all in-kind contributions" 
and "the

provision of any goods or services vithout charge." ~

In California Medial Association v. Federal Election Commsson

101 S. Ct. 2712 at 2723 n. 19 (1981), the Supreme Court reaffirmed :iji

that Congress intended that all forms of contributions detailed in i

2/ 2 U.S.C. S437(f)(lb) provides: i,

"Procedures applicable to initial proposal of rules Qr- regulations, :,i

and advisory opinions. Any rule of law which is not stated in this i

Act or in chapter 95 or chapter 96 of title 26 may be initially propse

by the Commission only as a rule or regulation pursuant to procedures -i

established in section 438(d) of this title. No opinion of an advisory !

nature may be issued by the Commission or any of its employees except !

in accordance with the provisions of this section."''
The Commission presently is considering proposed regulations on a]..r

aspects of joint fundraising. The draft regulations contain the same

provision on shared expenses that has been enunciated 
in advisory

opinions. Proposed 11 CFR Si02.7(b) (7). i

3/ The Court saw the inclusion of all forms of financial and in-kind

upport within the contribution limits as integral to the Act's scheme, .:

of preventing political corruption. It warned, " (I) f an individual or

association was permitted to fund the entire operation of a political
committee, all moneys solicited by that committee could be coverted int¢

contributions. In this manner, political committees would be able 
to

influence the electoral process to an extent disproportionate to their

public support.. .In so doing, they could corrupt 
the political process

in a mner that Congres, through its contribution restrictions, has

sonuaht to rrohiit. C v. FEC, sur, 101 S.Ct. 2712 at 2723 n. 19.



Aqcor, Sukl,, v. V!,o,424 .S. 1,3,U.S.. -- , e

394 F. Supp. 581, 586-87 (S.D.N.Y. 1975), aff'd, 533 F.2d 40 (2d Cir. !

1976), cet denied, 429 U.S. 829 (1976). The Commission consistently !

has reminded advisory opinion recipients that allocation of expenses

must be done within 5441a limits, as the AOs cited by the Unity

Couittee illustrate.

The Unity Committee further objects to the findings on pro "i

rata allocation of expenses on the subitantive ground that, since the -

event was post-nomination, a contribution "for the purpose of influencing

(the) election" cannot have been made by Carter/kondale in picking-up

the excess expenses, as is required by the ACte. definition of "con-

tribution." 2 U.S.C S43l(8)(A), That contentioni overlooks 11 CFR

Sll0. 0(g) (2), which provides that: "Contributions* made to retire :

o debts resulting from elections held after December 31, 1974 are subject i

~to the limitations of this Part 110" (Contribution and Expenditure

") Limitations). Senator Kennedy' s campaign debt derived from the

0D presidential primary elections.

A further contention by the Unity Committee is that the

Commission treats authorized political committees differently from

all other committees, and that the Act does not justify that dis-

tinction. In support of this proposition, however, the Committee

incorrectly cites several advisory opinions. Contrary to the Committees'

assertion, the opinions referred to do not demonstrate that one

committee may pay another's solitication expenses without making a

contribution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the unique

relationship between trade associations and their member corporations.

It approved member corporations' payments to the trade association

which were to be used by the association's political action committee;

the AO recognized that, since the Act permits member corporations to

freely support their associauion with dues that are partially used for



1980-59 cannot be said to authorize the support respondents argue r.

one candidate's committee should be able to provide, to anloher's

comm ttee. /

Similarly,Re:AOR 1976-24 is not supportive of respondents' :!

elections.- It is inapposite to the relationship between Carter/Mondale

and Kennedy. for President , ...- ... .- .. :i

While the Unity Committee also relies upon AO 1979-75, involving :

joint solicitation by a national trade association and its member state

groups, in. .act- that AO did not consider the question of po-rating

, expenses of the solicitation, despite the Committee's contention. It is i

-o noteworthy, moreover, that had the Commission there considered the !

~'pro-rating question, the Act's express exemption for payment of solicitati

expenses by an incorporated membership organization would virtually

0
compel the result that no contribution results where the membership

Sorganization pays the solicitation expenses for its federal and non-

9 federal committees. 2 U.S.C. SS441b(b) (2) (C) ; 431(8) (B) (vi).

4/ W-ile the AOR asked whether the federal committee could bear the
entire solicitation costs, the Commission did not answer that
question.

5/ In connection with the Unit.Comnmittee' s contention that the
Commission improperly treats joi.nt solicitations by trade associations
and labor unions differently from those by all other committees, re-
ference also was made by the Committee to FEC Audit Report *159, at
2-4 (1978) . That reference appears to be inaccurate; Audit Report *159
is not pertinent.
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Further, the Committee's contention that the Commission

arbitrarily favors solicitations by labor and 
trade organizations

and corporations ignores consistent court rulings 
approving the

Act's special treatment, as to solicitations, 
for unions and

corporations, in view of their otherwise circumscribed activities

under the Act. 2 U.S.C. S44lb (b)(2)(c). See, e.g., California

Medical Association v. Federal Election Commission, supra, 101 5. Ct.

at 2724 ('The differing restrictions placed on individuals 
and

unincorporated associations, on the one hand, 
and on unions and

corporations on the other, reflect a judgment 
by Congress that these

entities have differing structures and purposes, 
and that they

therefore may require different forms of regulation 
in order to

protect the integrity of the electoral process.")

Therefore, it is recommended that the Commission find reason

to believe the Kennedy for President Committee 
has violated

2 U.S°C. S44la(f) by accepting an excessive contribution 
in the

form of a disproportionate share of Unity Dinner 
expenses paid i.

in effect by the Carter/Mondale Presidential Committee.



.Mr. Robert J. Costa
•Assistant Staff Director
Audit Division
Federal Election Commission
1325 K Street, N4.W. :
Washington, D.C. 20463 :

Dear Mr. Costa:

This letter is submitted on behalf of the Carter/
Kennedy Unity Dinner Committee in response to your letter
of Nay 6, 1981, enclosing a copy of the interim audit report
for the Committee. "

Recom~mendation A.

(1) The Committee wishes to object to the interim report's
~reconmnendations that the Committee should seek a refund of

$46,633.41 from the Kennedy for President Committee and dis-
"- tribute $44,692.18 to the Carter/Mondale Committee.

' This recommendation is based on the erroneous contention
oD. that, as a matter of law, authorized committees that engage in

joint fundraising must share expenses on a pro-rata basis.
~There is no FEC regulation which requires joint fundraising

expenses to be shared on this particular basis and, indeed,
w the Commission has permitted non-pro-rata sharing of joint

o fundraising expenses in situations not involving authorized

- The interim audit report reflects the~lack of a regulatory
oD basis for its position by citing no statutory or regulatory

support for its legal argument, instead only four Advisory
) Opinions. The Committee is willing to concede that the Corn-
~mission could, if it so desired, promulgate a regulation that

would require pro-rata sharing of joint fundraising expenses by
political committees. The Advisory Opinion process, however,
cannot substitute for the issuance of regulations. The Federal
Election Campaign Act mandates that "[amny rule of law which
is not stated in this Act ... may be initially proposed only as
a rule or regulation pursuant .to the procedures established in
"section 438(d)." 2 U.S.C. § 437f(b)(Supp.III 1979).

i,



.... • Mr. Robert J .sta :i: " June 12, 1981W •

The pro-rata sharing rule stated by the four Advisory
Opinions cited in the interim report (Advisory Opinions 1977-14,
1977-61, 1979-12, and 1979-35) is not set forth in the Act or
in Commission regulations. The Advisory Opinions cited reflect
this. AO 1977-14 gives no citation of the section of the Act
or Com-mission regulations on which the pro-rata rule is bauEd,
although it does contain a tangential footnote referring to the
regulation that treats the entire amount paid for a ticket 'to
a fundraising event as a contribution by the purchaser. (current
version at 11 C.F.R. S l00.7(a)(2) (1981).) Similarly, AO 1977-61
only cites two previous Advisory Opinions, neither of which give
any direct statutory-or regulatory support. In AO 1979-12 the
Cormmission pointed to the Act's definition of contribution-in-
kind and the general- rule for allocating expenditures between
candidates in 11 C.F.R. § 106.1. But the allocation rule cited
only requires a reasonable basis allocation and the different
treatment accorded joint fundraising by non-affiliated separate
segregated funds shows that non-pro-raca sharing is not per se
unreasonable. Subsequently, in Advisory Opinion 1979-35,-the-
Commission once again set forth the pro-rata sharing rule with-

N. out any support for its position.

r') The four Advisory Opinions constitute an attempt by the
Comzmission to circumvent the Act's detailed procedures for pro-0 mulg=ating regulations. It is precisely this type of legal

~legerdemain that Congress intended to prevent by enacting the
prohibition contained in 2 U.S.C. § 437f(b).

Even assuming, arguendo, that the Act's definition of
o contribution-in-kind might require some expense sharing

between authorized committees in certain situations, there is
~the threshold question of whether, in the case of the Unity.

oD Dinner Committee, payments for expenses by one candidate were
made for the purpose of influencing the election of the other

r' candidate. See 2 U.S.C. § 431(8)(A) (Supp.*III 1979). Post-
election joint- fundraising between two opponents cannot be

0interpreted logically to be for the purpose of influencing a
candidate's election. It strains credulity to argue that a
candidate would make expenditures to influence the nomination
or election of his or her opponent. Furthermore, at the time
the Unity Dinner was held, Senator Kennedy had lost the nomi-
nation and President Carter was engaged in a general election
campaign against then Governor Reagan and Congressman John
Anderson. It therefore was impossible for the Carter/Mondale
Committee's payment of most of the fundraising expenses of the
Unity Dinner Committee to have been for the purpose of in-
fluencing Senator Kennedy's election, and inconceivab'le that it
was for the pur. ose of influencing the election of Ro~ald
Reagan or John Anderson.

4



Mr. Robert J. Costa
~June 12, 198].
~Page Three

Furthermore, the Cornmissionhas. adopted a different rule~for joint solicitations conducted by labor organizations and• trade associations. In these situations the Commission has not• ;required fundraising expenses to be shared on a pro-rata basis,• or be considered a contribution, even where the participati
groups are not affiliated. One labor organization may, in fact,bear the entire expense of soliciting contributions to anotherlabor organization's separate segregated fund. See FEC AuditReport j#159, at 3-4 (1978). Similarly, a member-corporation ofan incorporated trade association may help defray the admini-strative expenses of the trade association's separate segregatedfund without this being considered a contribution. Advisory
Opinion 1980-59. Both these decisions, it should be emphasized,
involved unaffiliated organizations. The Commission also hasnot required that joint federal-state solicitation expenses bepro-rated between an organization's state and federal committeesO so long as all expenses are borne by a political fund which
contains only monies lawfully contributed under Act. (See0 AOR 1976-24.) Similarly, the Commission has permitted a-'national
trade association and its member state groups to engage in joint~solicitation without pro-rating expenses (see. AO 1979-75).

The Commission has not explained why it treats authorized~commnittees differently from other political committees. Sincethe definition of contribution is equivalent for allrPOlitical
9co~iu 1ittees, there appears to be no rational basjs frthe

distinction. If authorized committees are to be penalized forO their status, due process requires there at least be a rational
basis for doing so and that this basis be articulated in a manner~that would permit judicial review. If. the Commission determines

O that there is a rational basis for treating authorized committeesdifferently, it should propose a regulation, with notice and9 opportunity for public comment, and allow the Act's legislative~review. The regulation should be accompanied with an explanation0) and justification articulating the basis for the Commission's
decision. Until that is done, the Commission's arbitrary treat-
ment of joint fundraising by authorized committees offendsconstitutional requirements of due process and violates theAct's attempt to prevent such arbitrary treatment through the
safeguard of legislative review of regulations.

(2) The Committee is in the process of sending theattached letter (Exhibit I) to contributors to notify them as to
how their contributions were allocated.



.,. Recommendation B.

~The Commnittee has refunded the contributions the Audit
Division found to be excessive. Copies of the refund checks
are enclosed. (Exhibit II.)

Recommendation C.

(1) As this recommendation is contingent on the
Commission's determination with respect to the Committee's
response to Recommendation A, the Committee will withhold action
on these earmarked contributions.

(2) With respect to the $2,000 contribution earmarked tothe Kennedy for President Committee, the Committee obtained aletter signed by both the signator of the check and her spouse
that states that the contribution was a joint contribution.
This documentation is enclosed as Exhibit III.

_ .i n r e l y ,--

William C."Odae

~Enclosures

cc: Commissioners, General Counsel



Dear

President Carter and Senator Kennedy wish to thank you

for your. generous contribution to the Carter/Kennedy Unity

Dinner held last Septemhber.

This is to let you know that your contribution Was

;allocated to________________________

) Your past, and we trust, future support of the

) Democratic Party is deeply appreciated.

0 Sincerely,

William C. Oldaker
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RICHARD J. REISUSTIN'
NOSERNT D. NErJ
DONALD G. SNALMOUS
LYNN E. SHAIRIO
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e

UNDA V. TIANO
°

KENNETH S. WlEC iUSTEIN
RANDALL 0. WELLS'

•

TERASA N. WICRERSmTY
KATHLEErN N. WIL.IAMSl
MICHAEL L ZIEGLER[N
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June 29, 1983
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EDWIN N. EPSTEIN
ARNOLD N. LiEY

9 )
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•

IrNEDEICK E. SITrHLiNE'
SIDNEY TODRES'J

OP COUNSELB

*P. C. NEW YORKt AND
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Charles N. Steele, Esquire
General Counsel

~Federal Election Commission
-- 1325 K Street, N.W.

Washington, D.C. 20463

Dear Mr. Steele:

Re: Kennedy for PresidentDebt Settlement
Committee

Enclosed for your approval is a Debt SettlementAgreement entered into between the Kennedy for President
Committee and Carter-Mondale Presidential Committee.

The Settlement Agreement calls for the Committee
to pay $9,750.00 to settle its outstanding debt of
$45,692.54.

Please feel free to contact me if you require

additional information.

WCO:kb

Enclosure

Sin, ly,

_ am C. Oldaker

..... " Sn ! " ..... " ...... I I BAlM I l/|liilil



• BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
) COMMITTEE NO.
) C001150022

Kennedy for President Committee )
Debt Settlement )

________________________________________________________________________ )

DEBT SETTLEMENT AGREEMENT

1. Pursuant to 11 C.F.R. 5114.10(c), the Kennedy for

President Committee ("Committee") and Carter-Mondale Presi-

dential Committee, Inc. hereby enter into a debt settlement

I)D agreement and request Commission approval of the same.

P .... 2. The Committee's current obligation to the Carter-

Mondale Presidential Committee, Inc. is: $45,692.54.

3. This obligation was incurred for: Unity Dinner

. expenses.

oD.. 4. Being unable to meet its obligation to Carter-

T Mondale Presidential Committee, Inc., the Committee offers,

oand Carter-Mondale Presidential Committee, Inc. hereby

agrees to accept, the following as settlement in full for

the Committee's outstanding obligation to Carter-Mondale

Presidential Committee, Inc.: $9,750.00

ifies that the initial extension o rdt itewas

commercially reasonable taas- taken all commercially

resonable stepsto ect the full amount owing; and that

the setree. to .is comparable to.other debt settle-
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6. This agreement is conditioned on approval by the

Federal Election Commission.

FOR CARTER-MONDALE PRESIDENTIAL
COMMITTEE, INC.

FOR KENNEDY FOR PRESIDENT
COMMITTEE

Titl: C&44(Treasurer #

Date: 5 Date:

FOR THE FEDERAL ELECTION COMMISSION:

Approved

Name:
Title:
Date :



charles N. steele, 
Esquire

General counsel
Federal Election Commission

1325 K street, 
N.W.

washington, D.C. 20463
~L 41
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