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March 22, 1983

Kenneth A. Gross

Associate General Counsel
Federal Election Commission
washington, D.C. 20463

re: MUR 1392
Dear Mr. Groas:

As part of the conciliation agreement resolving
the captioned matter, the Carter/Mondale Presidential
Committee, Inc. has agreed to pay a civil penalty of
$1000. Bnclosed is a check in that amount payable to
the United States Treasury.

Einc:rely.

Douglas B. Huron
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

March 11, 1983

Douglas B. Huron, Esq.

Stein and Huron

1619 New Hampshire Avenue, N.W.
Washington, D.C. 20009

Re: MUR 1392
Carter-Kennedy Unity Dinner

Dear Mr. Huron:

On March 8, 1983, the Commission accepted the
conciliation agreement signed by you, together with a civil
penalty, in settlement of a violation of 2 U.5.C. §§ 434(b) (2)
and (3) and 441a(a) (1) (A), provisions of the Federal Election
Campaign Act of 1971, as amended. Accordingly the file has been
closed in this matter, and it will become part of the public
record within 30 days. However, 2 U.5.C. § 437g(a) (4) (B)
prohibits any information derived in connection with any
conciliation attempt from becoming public without the written
consent of the respondent and the Commission. Should you wish
any such information to become part of the public record, please
advise this Office in writing.

Enclosed is a fully executed copy of the final conciliation
agreement, for your files.

Sincerely,

Charles N. Steele

General Counsel
E:Ez‘.ﬁ"”’”
S8

By: 'Kenneth A. G
Associate General Counsel

Enclosure
conciliation agreement




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

March 11, 1983

William C. Oldaker, Esq.
Epstein, Becker, Borsody and Green
1140 - 19th Street, N.W.
Washington, D.C. 20036

Re: MUR 1392
Carter-Kennedy Unity Dinner

Dear Mr. Oldaker:

Oon March 8, 1983, the Commission accepted the
conciliation agreement signed by you, together with a civil
penalty, in settlement of a violation of 2 U.5.C. § 44la(f), a
provision of the Federal Election Campaign Act of 1971, as
amended. Accordingly, the file has been closed in this matter,
and it will become part of the public record within 30 days.
However, 2 U.S.C. § 437g(a) (4) (B) prohibits any information
derived in connection with any conciliation attempt from becoming
public without the written consent of the respondent and the
Commission. Should you wish any such information to become part
of the public record, please advise this Office in writing.

Enclosed is a fully executed copy of the final conciliation
agreement, for your files.

Sincerely,

Charles N. Steele
General Counsel

it ;
enneth A. Gross
Associate General Counsel

Enclosure
conciliation agreement
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter Of
Carter-Kennedy Unity Dinner
Committee
Carter-Mondale Presidential MUR 1392

Committee
Kennedy for President Committee

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission
("the Commission®™) pursuant to information ascertained in
the normal course of its supervisory responsibilities.

Following submission of findings by the Commission's
auditors concerning the Carter-Kennedy Unity Dinner Committee
("Unity Committee®), the Carter-Mondale Presidential Committee
("Carter-Mondale”), and the Kennedy for President Committee
(*Kennedy”®) ("respondents”), the Commission found reason to
believe: 1) that respondent Carter-Mondale Presidential
Committee violated 2 U.S5.C. § 44la(a)(1l)(A) by making an
excessive contribution to the Kennedy for President Committee
in the form of a disproportionate share of the expenses of
the Carter-Kennedy Unity Dinner, and 2 U.S.C. §§ 434(b)(2)
and (3) by failing to properly report to the Commission
receipt of contributions earmarked for Carter/Mondale and
collected by the Unity Committee; 2) that respondent Kennedy
for President Committee violated 2 U.S.C. § 44la(f) by
accepting a contribution from the Carter-Mondale Presidential
Committee that is viclative of 2 U.5.C. § 44la(a)(l)(A), in

the form of a disproportionate share of the expenses of the




carter-Kennedy Unity Dinner; and 3) that respondent Carter=-
Kennedy Unity Dinner Committee violated 2 U.S8.C. § 44la(f)
by accepting contributions violative of § 44la(a)(l)(A) ams
to contributions exceeding individual contributors' limits
under 2 U.5.C. § 44la, and 2 U.8.C. § 44la(a)(8) in failing
to report to the Commission and to the Carter-Mondale Presi=-
dential Committee those contributions earmarked for the
Carter-Mondale.

NOW, THEREPORE, the Commission and respondents, having
participated in informal methods of conciliation, do hereby
agree as follows:

L. The Commission has jurisdiction over respondents
and the subject matter of this proceeding, and this Agree-
ment has the effect of a conciliation agreement under 2
U.S.C. § 437g(a)(4)(A).

II. Respondents have had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

I1II. Respondents enter wvoluntarily into this Agreement
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with the Commission.
IV. The pertinent facts in this matter are:

1. Respondent Carter-EKennedy Unity Dinner Committee
registered with the Commission as a joint fundraising com-
mittee, and was authorized by President Jimmy Carter and
Senator Edward M. Kennedy, on September 30, 1980. Affiliated
with the Unity Committee were the Carter-Mondale Presidential
Committee and the Kennedy for President Committee. The

Unity Committee reported an opening cash balance of -0-,
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total receipts of $380,587.10, total disbursements of
$365,181.50, and a closing cash balance of $15,405.60.

2. It was agreed by the participants that the
first $500,000 of proceeds of the Unity Dinner were to go to
the Kennedy Committee. Dinner receipts totalled $365,062.85,
from which gross amount was subtracted $52,445.75 (because
certain contributions were earmarked for Carter-Mondale, and
because certain other contributions represented excessive
individual contributions to Kennedy and were refunded).

Total dinner expenses were $73,815.08.

3. The percentage of receipts allocated to Kennedy
was B5.63%. Because the same percentage of expenses was not
allocated to Kennedy, the interim report recommended that
the Unity Committee seek a refund of $45,692.54 from Kennedy
and distribute it to Carter-Mondale. Such a refund has not
been made by Kennedy or distributed to Carter-Mondale,

4. Of the contributions received by the Unity

Committee that exceed the individual contributors' limits
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under 2 U.5.C. § 44la, refunds of $1,900 in contributions
have not been made by the Unity Committee.

1 Contributions received by the Unity Committee
that were earmarked for Carter-Mondale totalled $12,100. Of
that amount, $1,000 is unattributable to Carter-Mondale
because it represents an excessive contribution for the

contributor.
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6. The Unity Committee has not distributed the
$11,100 in earmarked contributions acceptable to Carter-
Mondale to Carter-Mondale,

V.l. Respondent Carter-Mondale Presidential Committee
has made an excessive contribution to the Kennedy for
President Committee in the form of a disproportionate share
of the expenses of the Carter-Kennedy Unity Dinner, in
violation of 2 U.S5.C. § 44la(a)(1l)(A).

2. Respondent Kennedy for President Committee
accepted a contribution from the Carter-Mondale Presidential
Committee that is violative of 2 U.5.C. § 44la(a)(l)(A), in
the form of a disproportionate share of Unity Dinner
expenses, in violation of 2 U.S.C. § 44lal(f).

3. Respondent Carter-Kennedy Unity Dinner
Committee accepted contributions exceeding individuals'

§ 44la contribution limits, in violation of 2 U.S.C.
§ 44la(f).

4. Respondent Carter-Kennedy Unity Dinner Com-
mittee failed to report to the Commission and to the Carter-
Mondale Presidential Committee those contributions earmarked
for Carter-Mondale, in violation of 2 U.5.C. § 44la(a)(B).

5. Respondent Carter-Mondale Presidential Com-
mittee failed to report to the Commission the receipt of
contributions earmarked for Carter-Mondale, in violation of

2 U.85.C. §§ 434(b)(2) and (3).
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Vi.l. Respondent Kennedy for President Committee agrees to
transfer to the Carter-Mondale Presidential Committee $9,750, and
a promissory note in the amount of $34,942.54.

2. Respondent Carter-Kennedy Unity Dinner Committee agrees
to refund $1,900 in contributions violative of individual
contributors' § 44la limits to those contributors.

3. Respondent Carter-Mondale Presidential Committee agrees

to file an amended report reflecting its receipt of $12,100 in
contributions earmarked for Carter-Mondale.

4. Respondent Carter-Kennedy Unity Dinner agrees to file
an amended report reflecting $12,100 in contributions earmarked
for Carter-Mondale and received by the Unity Committee, and to
transfer the $11,100 of said contribution acceptable to Carter-
Mondale to the Carter-Mondale Presidential Committee. The $1,000
contribution earmarked for Carter-Mondale that is violative of
the contributor's individual contribution limits will be refunded
to that contributor by the Unity Committee.

5. Respondent Carter-Kennedy Unity Dinner Committee agrees
to send to all contributors to the Committee letters informing
them of the allocation of their contribution, as proposed by the
Committee in its June 12, 1981 response fo the interim audit

report, and attached thereto as Exhibit 1,
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VII. Respondents agree that they will not undertake any
activity that is in violation of the Federal Election Campaign
Act of 1971, as amended, § 431 et seq.

VIII. 1. Respondent Carter-Mondale Presidential Committee
agrees to pay to the United States Treasury a civil penalty in
the amount of One Thousand Dollars ($1,000.00) for the actions
described in Paragraph V, subparagraphs 1 and 5,

2. Respondent Kennedy for President Committee agrees to
pay to the United States Treasury a civil penalty in tﬂl amount
of One Thousand Dollars ($1,000.00) for the actions in
Paragraph V, subparagraph 2.

IX. The Commission, on reguest of anyone filing a complaint
under 2 U.S.C. § 437g(a) (1) concerning the matters at issue
herein, or on its own motion, may review compliance with this
agreement. If the Commission believes that this agreement or any
requirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the
District of Columbia.

X. It is mutually agreed that this agreement shall become
effective as of the date that all parties hereto have executed
same and the Commission has approved the-entire agreement,

XI. It is agreed that respondents shall have no more than

ninety days from the date this agreement becomes effective to




comply with and implement the requirements contained in this

agreement and to so notify the Commission.
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Charles N. Steele
General Counsel

e LR o

Kenmeth A. Gross
Associate General Counsel

Carter-Kennedy ity Dinner Committee

A

Carter-Mondale Presidential Committee

/ i

BY:




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 2046)

Douglas B. Huron, Esqg.

Stein and Huron

1619 New Hampshire Avenue, N.W.
washington, D.C. 20009

Re: MUR 1392
Carter-Kennedy Unity Dinner

Dear Mr. Huron:

on 1983, the Comnmission accepted the
conciliation agreement signed by you, together with a civil
penalty, in settlement of a violation of 2 U.5.C. §§ 434(b) (2)
and (3) and 44la(a) (1) (A), provisions of the Federal Election
Campaign Act of 1971, as amended. Accordingly the file has been
closed in this matter, and it will become part of the public
record within 30 days. BHowever, 2 U.S.C. § 437g(a) (4) (B)
prohibits any information derived in connection with any
conciliation attempt from becoming public without the written
consent of the respondent and the Commission. Should you wish
any such information to become part of the public record, please
advise this Office in writing.

Enclosed is a fully executed copy of the final conciliation
agreement, for your files.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel

Enclosure
conciliation agreement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

William C. Oldaker, Esq.
Epstein, Becker, Borsody and Green
1140 - 19th Street, N.W.
Washington, D.C. 20036

Re: MUR 1392
Carter-Kennedy Unity Dinner

Dear Mr. Oldaker:

On ¢, 1983, the Commission accepted the
conciliation agreement signed by you, together with a civil
penalty, in settlement of a violation of 2 U.5.C. § 44la(f), a
provision of the Federal Election Campaign Act of 1971, as
amended. Accordingly, the file has been closed in this matter,
and it will become part of the public record within 30 days.
However, 2 U.S.C. § 437g(a) (4) (B) prohibits any information
derived in connection with any conciliation attempt from becoming
public without the written consent of the respondent and the
Commission. Should you wish any such information to become part
of the public record, please advise this Office in writing.

Enclosed is a fully executed copy of the final conciliation
agreement, for your files.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel =
|J [
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
)
Carter-Kennedy Unity Dinner )

Commi ttee ) MUR 1392
Carter-Mondale Presidential )

Committee )
Kennedy for President Committee )

LS

CERTIFICATION

I, Lena L. Stafford, Recording Secretary for the Federal
Election Commission meeting on March 8, 1983, do hereby certify
that the Commission decided in a vote of 5-1 to take the following
actions with respect to MUR 1392:

1. Approve the conciliation agreement signed
by the respondents attached to the
Memorandum to the Commission dated
February 22, 1983.

Close the file in this matter.
Send the letters attached to the
Memorandum to the Conmission dated
February 22, 1983.

Commissioners Elliott, Harris, McDonald, McGarry, and Reiche
voted affirmatively. Commissioner Aikens dissented.

Attest:

I-7.43 F-MM
Date Padording Secretaty




FEDERAL ELECTION COMMISSION
WASHINCTON, D C 2046)

CHARLES STEELE, Qv

MARJORIE W. EMMONS/ JAN SA
FEBRIARY 23, 1983
OBJECTION - MUR 1392 Memorandum to the
Cammission dated Pebruary 22, 1983
The above-named document was circulated to the
Commission on Pebruary 23, 1983 at 11:00.

Objections have been received from the Commissioners
as indicated by the name(s) checked:

Commissioner Aikens

Commissioner Elliott

Commissioner Harris

Commissioner McDonald

Commissioner McGarry

Commissioner Reiche X (Camments)

This matter will be placed on the Executive Session
MY: March B; 1983.

agenda for
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February 22, 1983

MEMORANDUM TO: Marjgrie W. Emmons
POl : Phyllis A. Kayson
SUBJECT: MUR 1392

Please hswe the attachad Memc to tha Commission
distributed to the Commission on a 48 hour tally basis
as a sansitive matter. Thank you.

Attachment

cc: Nathan
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BEFORE THE FEDERAL ELECTION COMMISSION '

£l

In the Matter Of

)

)
Carter-Kennedy Unity Dinner )
Committee )
)

)

)

Carter-Mondale Presidential MUR 1392
Committee

Kennedy for President Committee

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

{"the Commission®™) pursuant to information ascertained in
the normal course of its supervisory responsibilities.
Following submission of findings by the Commission's
auditors concerning the Carter-Kennedy Unity Dinner Committee
("Unity Committee™), the Carter-Mondale Presidential Committéee
("Carter-Mondale”), and the Kennedy for President Committee
("Kennedy”) ("respondents™), the Commission found reason to
believe: 1) that respondent Carter-Mondale Presidential

Committee violated 2 U.S5.C. § 44la(a)(l)(A) by making an

3304039025357

excessive contribution to the Kennedy for President Committee

in the form of a disproportionate share of the expenses of

the Carter-Kennedy Unity Dinner, and 2 U.5.C. §§ 434(b)(2)

and (3) by failing to properly report to the Commission

receipt of contributions earmarked for Carter/Mondale and

collected by the Unity Committee; 2) that respondent Kennedy

for President Committee vioclated 2 U.S5.C. § 44la(f) by

accepting a contribution from the Carter-Mondale Presidential

in

Committee that is violative of 2 U.S.C. § 44la(a)(l)(a),

the form of a disproportionate share of the expen:és of the

Abtzchmont! - | 57
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Carter-Kennedy Unity Dinner; and 3) that respondent Carter-

Kennedy Unity Dinner Committee violated 2 U.S.C. § 44la(f)

by accepting contributions viclative of § 44la(a)(l)(A) as

to contributions exceeding individual contributors' limits

under 2 U.5.C. § 44la, and 2 U.5.C. § 44la(a)(B) in failing

to report to the Commission and to the Carter-Mondale Presi-

dential Committee those contributions earmarked for the

Carter-Mondale.

NOW, TEEREFORE, the Commission and respondents, having

participated in informal metheds of conciliation, do hereby

agree as follows:

¥ The Commission has jurisdiction over respondents

and the subject matter of this proceeding, and this Agree-
ment has the effect of a conciliation agreement under 2
U.5.C. § 437g(a)(4)(nr).

II. Respondents have had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

III. Respondents enter voluntarily into this Agreement

31304043 920

with the Commission.

IV. The pertinent facts in this matter are:

) Respondent Carter-Kennedy Unity Dinner Committee

registered with the Commission as a joint fundraising com-

mittee, and was authorized by President Jimmy Carter and

Senator Edward M. Kennedy, on September 30, 1980. Affiliated

with the Unity Committee were the Carter-Mondale Presidential

Committee and the Kennedy for President Committee. The

Unity Committee reported an opening cash balance of -0-,

Abachmat |- Dod 7 |




total receipts of $380,587.10, total disbursements of
$365,181.50, and a closing cash balance of §15,405.60.

2. It was agreed by the participants that the
first $500,000 of proceeds of the Unity Dinner were to go to
the Kennedy Committee. Dinner receipts totalled sas;.nsz,us.
from which gross amount was subtracted $52,445.75 (because
certain contributions were earmarked for Carter-Mondale, and
because certain other contributions represented excessive
individual contributions to Kennedy and were refunded),
Total dinner expenses were $73,B15.08.

3. The percentage of receipts allocated to Kennedy
was B5.63%. Because the same percentage of expenses was not
allocated to Kennedy, the interim report recommended that ]

the Unity Committee seek a refund of $45,692.54 from Kennedy

.and distribute it to Carter-Mondale. Such & refund has not

been made by Kennedy or distributed to Carter-Mondale.

4. 0f the contributions received by the Unity
Committee that exceed the individual contributors' limits
under 2 U.5.C. § 44la, refunds of $1,900 in contributions
have not been made by the Unity Committee.

S Contributions received by the Unity Committee
that were earmarked for Carter-Mondale totalled $12,100. Of
that amount, $1,000 is unattributable to Carter-Mondale
because it represents an excessive contribution for the

contributor.
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6. The Unity Committee has not distributed the

$11,100 in earmarked contributions acceptable to Carter-

Mondale to Carter-Mondale.

V.l. Respondent Carter-Mondale Presidential Committee

has made an excessive contribution to the Kennedy for

President Committee in the form of a disproportionate share

of the expenses of the Carter-Kennedy Unity Dinner, in

vieclation of 2 U.S.C. § 44la(a)(1l)(A).

2. Respondent Kennedy for President Committee

accepted a contribution from the Carter-Mondale Presidential

Committee that is violative of 2 U.S5.C. § 44la(a)(l)(A), in

the form of a disproportionate share of Unity Dinner

expenses, in violation of 2 U.S.C. § 44la(f).

3. Respondent Carter-Kennedy Dnity Dinner

Committee accepted contributions exceeding individuals'

§ 441la contribution limits, in violation of 2 U.5.C.

§ 44la(f).
o 4. Respondent Carter-Kennedy Unity Dinner Com-

mittee failed to report to the Commission and to the Carter-

Mondale Presidential Committee those ccntiihutionl earmarked

in violation of 2 U.S.C. § 44la(a)(8).

for Carter-Mondale,

- Respondent Carter-Mondale Presidential Com-

mittee failed to report to the Commission the receipt of

contributions earmarked for Carter-Mondale, in violation of

2 U.5.C. §§ 434(b)(2) and (3).

-ﬁr-ﬂudmml‘ Hel7




Vi.l. Respondent Kennedy for President Committee agrees to

transfer to the Carter-Mondale Presidential Committee $9,750, and

a promissory note in the amount of $34,942.54.

2. Respondent Carter-Kennedy Unity Dinner Cnnliqttt agrees

to refund $1,900 in contributions violative of individual

contributors' § 44la limits to those contributors.

3. Respondent Carter-Mondale Presidential Committee agrees

to file an amended report reflecting its receipt of $12,100 in

contributions earmarked for Carter-Mondale.

4. Respondent Carter-Kennedy Unity Dinner agrees to file

an amended report reflecting $12,100 in contributions earmarked

for Carter-Mondale and received by the Unity Committee, and to

transfer the $11,100 of said contribution acceptable to Carter-
Mondale to the Carter-Mondale Presidential Committee. The $1,000
contribution earmarked for Carter-Mondale that is vialntiye of
the contributor's individual contribution limits will be refunded

to that contributor by the Unity Committee.

J 30403490

5. Respondent Carter-Kennedy Unity Dinner Committee agrees

to send to all contributors to the Committee letters informing

them of the allocation of their contribution, as proposed by the

Committee in its June 12, 1981 response to the interim audit

report, and attached thereto as Exhibit 1.
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VII. Respondents agree that they will not undertake lﬁy
activity that is in violation of the Federal Election Campaign
Act of 1971, as amended, § 431 et seg.

Viil. 1. Respondent Carter-Mondale Presidential Committee
agrees to pay to the United States Treasury a civil penalty in
the amount of One Thousand Dollars ($1,000.00) for the actions
described in Paragraph V, subparagraphs 1 and 5.

2. Respondent Kennedy for President Committee agrees to
pay to the United States Treasury a civil penalty in tE. amount
of One Thousand Dollars ($1,000.00) for the actiens in
Paragraph V, subparagraph 2.

IX. The Commission, on request of anyone filing a complaint
under 2 U.5.C. § 437g(a) (1) concerning the matters at issue
herein, or on its own motion, may review compliance with this
agreement, If the Commission believes that this agreement or any
reguirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the
District of Columbia.

X. It is mutually agreed that this agreement shall become
effective as of the date that all parties hereto have executed
same and the Commission has approved the entire agreement.

XI. It is agreed that respondents shall have no more than

ninety days from the date this agreement becomes effective to
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comply with and implement the reguirements contained in this

agreement and to so notify the Commission.

Charles N, Steele
General Counsel

Eenneth A. Gross
Associate General Counsel

P

Carter-Kennedy ity Dinner Commit

A

2

/ 4

Carter-Mondale Presidential Committee
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BY:
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~ I
o/

2
]




£

)
Lo
©
o
m
o
-
C

-
“t

3

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C, 20463

William C. Oldaker, Esq.
Epstein, Becker, Borsody and Green
1140 - 19th Street, N.W.
Washington, D.C. 20036

Re: MUR 1392
Carter-Kennedy Unity Dinner

Dear Mr. Oldaker:

Oon 1983, the Commission accepted the
conciliation agreement signed by you, together with a civil
penalty, in settlement of a violation of 2 U.S.C. § 44la(f), a
provision of the Federal Election Campaign Act of 1571, as
amended. Accordingly, the file has been closed in this matter,
and it will become part of the public record within 30 days.
However, 2 U.S.C. § 437g(a) (4) (B) prohibits any information
derived in connection with any conciliation attempt from becoming
public without the written consent of the respondent and the
Commission. Should you wish any such information to become part
of the public record, please advise this Office in writing.

Enclosed is a fully executed copy of the final conciliation
agreement, for your files.

Sincerely,

Charles N. Steele
General Counsel

EKenneth A. Gross
Associate General Counsel

Enclosure
conciliation agreement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Douglas B. Huron, Esq.

Stein and Huron

1619 New Hampshire Avenue, N.W.
washington, D.C. 20009

Re: MOR 1392
Carter-Kennedy Unity Dinner

Dear Mr. Huron:

On 1983, the Commission accepted the
conciliation agreement signed by you, together with a civil
penalty, in settlement of a violation of 2 U.5.C. §§ 434(b) (2)
and (3) and 44la(a) (1) (A), provisions of the Federal Election
Campaign Act of 1971, as amended. Accordingly the file has been
closed in this matter, and it will become part of the public
record within 30 days. However, 2 U.S.C. § 437g(a) (4) (B)
prohibits any information derived in connection with any
conciliation attempt from becoming public without the written
consent of the respondent and the Commission. Should you wish
any such information to become part of the public record, please
advise this Office in writing.

Enclosed is a fully executed copy of the final conciliation
agreement, for your files.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel

Enclosure
conciliation agreement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CHARLES N. STEELE, GENERAL COUNSEL
MARJORIE W. mmmw

NOVEMBER 29, 1982

CBJECTICNS - MUR 1392  Memorandum to the Cammission

dated Novenber 23, 1982; Received in OCS, 11-23-82,
4:18

The above-named document was circulated to the Commission on
November 24, 1982 at 11:00.

Comissioners Harris, Elliott and Aikens submitted cbjections
on November 29, 198B2.

This matter will be placed on the agenda for the Executive
Session of Tuesday, December 14, 1982.
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November 23, 1982

MEMORANDUM TO: Marjorie W. Emmons
FROM: Phyllis A. Kayson

SUBJECT : MUR 1352

Please have the attached Memo to the Commission
distributed to the Commission on a 48 hour tally basis.

Thank you.

Attachment

cc: Nathan
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July 23, 1982

MEMORANDUM TO: Marjorie W. Emmons

FROM: Phyllis A. Kayson
SUBJECT : MUR 1392

/Please have the attached Memo to the Commission
distributed to the Commission on a 48 hour tally basis.
Thank you,

Attachment

cc: Nathan
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C. 20463

CHARLES STEELE ‘mu)r/

MARJORIE W. EMMONS/JODY C. RANSOM
OFFICE OF THE SECRETARY TO THE C S8ION

MAY 4, 1982
ADDITIONAL OBJECTIONS - MUR 1392 Memorandum

to the Commission dated 4-29-82; Received
in er 4"25"'32: 4§:26

You were notified previously of an objection by

Commissioner Reiche.

Commissioners Elliott and Alkens submitted additional

objections this date.

This matter will be discussed in executive session

on Tuesday, May 11, 19B2.




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

e

MAY 4, 1982

ORJECTION - MIR 1392 Memorancdum to the
Commission dated 4-29-82; Received in
0Ccs, 4-29-82, 4:26

The above-named document was circulated to the Commission on
April 30, 1982 at 2:00.

Camissioner Reiche submitted an dbjection to this matter
11:32, May 3, 1982.

This matter will be placed on the agenda for the Executive
Session of Tuesday, May 11, 1982. A copy of Commissioner Reiche's
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vote sheet with his coments is attached.
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April 29, 1982

MEMORANDUM TO: Marjorie W. Emmons
FROM: Phyllis A. Kayson
SUBJECT: MUR 1392

Please have the attached Memo to the Commission
distributed to tha Commission on a 48 hour tally basis.
Thank you.

Attachment

cc: Nathan
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FEDERAL ELECTION COMMISSION

WASHINGTON, DC 10463

CHARLFS STEELE

MARJORIE W. EMMONS/JODY CUSTER ?e/

JANUARY 26, 1982

ADDITTIONAL OBJECTION - MUR 1392
General Counsel's Report dated

Jamuary 22, 1982; Received in OCS,
1-22-82, 9:40

You were previously notified of an objection by Commissioner
Alkens to the above-named matter.

Commissioner Reiche submitted an additional objection at 9:31,
January 26, 1982.

This matter will be discussed in Executive Session on Tuesday,
February 2, 1982. A cowy of Camissioner Reiche's vote sheet with

his comments is attached.
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FEDERAL ELECTION COMMISSION
WASHINGTON DC 20463

CHARLES N. STEELE, GENERAL COUNSEL
MARJORIE W. EMMONS/JODY m?ﬁ/
JANUPRY 25, 1982

CBJECTION - MUR 1392 General Counsel's

Memorandum dated January 22, 1982;
Received in OCS, 1-22-82, 9:40

The above-named document was circulated to the Commission on
January 22, 1982 at 2:00.

Commissioner Aikens submitted an objection at 2:31, January 25,
1982.

This matter will be placed on the agenda for the Executive
Session of Tuesday, February 2, 1982.




January 22, 1982

MEMORANDUM TO: Marjoris W. Emmons
FROM1 Phyllis A. Kayson

BUBJECT: MUR 1392

% Please have the attached Memo to the Comshission
M~
mdiltrihut.d to the Commission on a 48 hour tally basis.

Thank you.
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GrAHAM & JAMES

I — ATTORNEYE AT LAW cimur spomsas s orces
BAN FRANCIBCOD 1OBO- 1718 BTREET, M. W, CHAL pRAY

LOS ANOELES WABHINGTOMN, D. C. 20038 TLE PO-4I008 CHALDMAY WEBH
LONG BEACH

HEWPORT BEACH TEILEFHONE (0D Fa-0808
ANCHOMADE

SiNGARONE December 16, 1981
LONMDOM
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AN

Kenneth Gross, Esquire
Associate General Counsel
Federal Election Commission ::
1325 "K" Street, N.W.

Washington, D.C. 20463

Re: MUR 1392

=
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Dear Mr. Gross:

I understand from Doug Huron that due to the
current discussions he is having with your office aimed
at a speedy conciliation of the Commission's Enforcement
Action involving the CnrterIKennedY Unity Dinner Committee
that no response to the Commission's Reason to Believe
notification is expected at the present time,

Please advise me if this is correct.

If you have any questions please feel free to contact

C. Oldaker




Kenneth Gross,

Associate General connul
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463
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STEIN & HuroON
HBIE MEW HAMPEMIRE AVENUE, M. 'W.

WASHINGTOM, D. C. 20009
DOUGLAR B HUROMN iromn rer-3e80 HMARYLAND OFFICE
EILEEM M BTEIN 7804 BYBROON LANE
CHEVY CHABEL, MD. 20018
301 esT-9RR2O

December 3, 1981

-
=
vy
L
=
o
£ -

(]
Kenneth Gross, Esquire -«
Associate General Counsel
Federal Election Commigsion
1325 K Street, NW
Washington, DC 20000

30

re: MUR 1392

.-_,
-

Dear Mr. Gross:

On November 13, 1981 Chairman McGarry wrote the
Carter/Mondale Presidential Committee concerning MUR 1392.
On December 12, 1981 I met with you to discuss a number
of matters, including this MUR.

3 20

Since MUR 1392 involves the Kennedy for President
Committee as well as our own, we agreed that I would
contact appropriate officials of the Kennedy Committee
before making any substantive response to this MUR. 1
hope to be able to provide the Commission with such a

Sincerely,

response in the near future.

as B. Huron

8304493
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TELEFPHONE

254 908 - 0805 November 30, 1981

Scott Thomas, Esquire
Office of General Counsel
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20036

,,arc}m/ RE: MUR 1392

I today received Chairman McGarry's notification ok
November 13, 1981, that the Commisssion had found reason
to believe that the Carter/Kennedy Unity Dinner Committee
violated the Federal Election Campaign Act.

Pursuant to your conversation with my associate,
Gary Christian, I will file the reply of the Kennedy for
President Committee at the same time as the response of the

Carter/Kennedy Unity Dinner Committee on December 15, 1981.

Please contact me if you have any questions on this

matter.
’5{‘"15'-

William C. Oldaker
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: t Thomas, Esouire

ice of Gemeral Counsel
Federal Electiom Commission
1325 "K" Street, N.W.
Washington, D.C. 20036



FEDERAL ELECTION COMMISSION
WASHINGTON. D C. 20463

November 13,

§. Lee Kling, Treasurer
Carter/Mondale Presidential Committee
4710 Bethesda Avenue
Buite 302

Bethesda, Maryland 20814

Re: MUR 1392

Dear Mr. Kling:

¢

On November 12, 1981, the Federal Election Commission
detemined that there is reason to believe that your committee
violated 2 U.5.C. §§434(b)(2), 434(b)(3), and 44la (a)(1l)(A),
provisions of the Federal Election Campaign Act of 1971, as
amended ("the Act®™) by failing to report to the Commission
receipt of contributions earmarked for the Carter/Mondale
Presidential Committee and collected by the Carter/Mondale
Unity Dinner Committee, and bv making an excessive contribution
to the Kennedy for President Committee in the form of
a disproportionate share of the expenses of the Carter/Kennedy
Unity Dinner. The General Counsel's factual and legal analysis,
which formed a basis for the Commission's finding, is attached
for your infomation.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit any
factual or legal materials which you believe are relevant to
the Commission's consideration of this-matter within fifteen
(15) days of your receipt of this letter.

8304035902 H9

In the absence of any additional infomation which demonstrates
that no further action should be taken against your committee,

the Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation. Of course, this

does not preclude the settlement of this matter through conciliation
prior to a finding of probable cause to believe if you so desire.
See 11 C.F.R. §111.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §437g(a)(4)(B) and §437g(a)(12)(A),
unless you notify the Commission in writing that you wish the

investigation to be made public.
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Page (2)

For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. I1f you have any questions,
please contact Nancy B, Nathan, the attorney assigned to

this matter at 202-523-4073. _
?:2:£2:;ZEEE Eiaazaé;ézﬁfl

John Warren HL‘!GIII‘.‘?
Chairman

Enclosures
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

8. Lee Kling, Treasurer
Carter/Mondale Presidential Committee
4710 Bethesda Avenue

Suite 302

Bethesda, Maryland 20814

Re: MUR 1392
Dear Mr. Kling:

On November 12, 1981, the Federal Election Commission
detemined that there is reason to believe that your committee
violated 2 U.5.C. §§434(Db)(2), 434(b)(3), and 441a (a)(1)(A),
provisions of the Federal Election Campaign Act of 1971, as
amended ("the Act®™) by failing to report to the Commission
receipt of contributions earmarked for the Carter/Mondale
Presidential Committee and collected by the Carter/Mondale
Unity Dinner Cormittee, and by making an excessive contribution
to the Kennedy for President Committee in the fom of
a disproportionate share of the expenses of the Carter/Kennedy
Unity Dinner. The General Counsel's factual and legal analysis,
which fomed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit any
factual or legal materials which you believe are relevant to
the Commission's consideration of this matter within fifteen
(15) days of your receipt of this letter.

In the absence of any additional infommation which demonstrates
that no further action should be taken against your committee,
the Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation. Of course, this
does not preclude the settlement of this matter through conciliation
prior to a finding of probable cause to believe if you so desire.
See 11 C.F.R. §111.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.5.C. §437g(a)(4)(B) and §437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.
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8. Lee Kling
Page (2)

For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any gquestions,
please contact Nancy B. Nathan, the attorney assigned to
this matter at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

Enclosures




FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1392
STAFF MEMBER & TEL.

Nancy B. Nathan
RESPONDENT: Carter/Mondale 523-4073
Presidential Committee

INTERNALLY GENERATED

SOURCE OF MUR:

SUMMARY OF ALLEGATIONS

The Commission's interim audit report of the Carter/Kennedy

Unity Dinner Committee detailed apparent vioclations of the Federal

Referred to the Commission's

Election Campaign Act of 1971, as amended.

Office of General Counsel for further review and action were the

following findings as to the Carter/Mondale Presidential Committee:

{l1) an excessive contribution under 2 U.5.C. §44la(a) (1) (A)

(totalling about $45,000) by the Carter/Mondale Presidential

Comnittee ("Carter/Mondale") to the Kennedy for President Committee,

3040

resulting from Carter/Mondale's assumption of all expenses of the

Unity Dinner, rather than the same praéortinn of expenses as of

proceeds, and (2) failure by Carter/Mondale to report contributions

earmarked for Carter/Mondale.



FACTUAL AND LEGAL ANALYSIS

The Carter/Kennedy Unity Dinner Committee ("the Unity Committee")

registered with the Federal Election Commission ("the Commission®)

as a joint fundraising committee, and was authorized by Prllidtﬁt

Jimmy Carter and Senator Edward M. Kennedy, on September 30, 1980.

Affiliated with the Unity Committee were the Carter/Mondale Presidential <
Headquarters of the

Committee and the Kennedy for President Committee.

Unity Committee are in Washington, D.C.

The audit covered the period from October 1, 1980 through
December 31, 1980. The Unity Committee reported an openi;g cash
balance of -0-, total receipts of $380,587.10, total expenditures of
$365,181.50, and a closing cash balance of $15,405.60.

1. ALLOCATION OF FUND-RAISING EXPENSES

By pre-arrangement, proceeds of the Unity Dinner wére to go

to the Kennedy Committee, at least to the extent of $§500,000. DPinner

receipts totalled $365,062.85. Subtracted from that gross was

8304035902809

§52,445.75, because certain contributions were earmarked for Carter/

Mondale and because the Sldla{nlillfﬁ} individual contribution limits

of some contributors barred allocation of their contributions to the

Kennedy Committee (see infra).

As the audit report notes, Advisory Opinions 1977-14, 1977-61,

1975-12 and 1979-35 reflect the Commission's consistent position

h"-‘- ) " I 3
that when there is unegual distribution of proceeds from a join<
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fundraiser, expenses ordinarily must be shared on a pro rata basis.
Where one participant (here, Carter/Mondale) in the joint fundraiser
absorbs more than its pro rata share of expenses, the excess amount
represents an in-kind contribution to the other committee (here,

Kennedy for President). The Kennedy share of proceeds was 85.63%

. of receipts. Total expenses for the event were $73,815.08. To date,
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the Unity Committee has distributed $295,099 to Kennedy for President,
which is $45,692.54 more than Kennedy for President's proper net
share of proceeds ($312,617.10 -- B85.63% of the expenses.)

The interim audit report recomended that the Unity Committee
seek a refund of approximately that nmuuntéf from Kennedy for
President and distribute it to Carter/Mondale. The Unity Committee
has declined to comply with that recommendation, contending that
the principle that expenses of joint fundraisers be shared pro rata
is not a matter of law, since it has been enunciated only in Advisory
Opinions.

Beginning with A0-1977-14, the Commission has cautioned
advisory opinion recipients that expenses of joint fundraisers must
be allocated in the same proportion as are proceeds in order that a
contribution is not made by one participant to the other. See also,
AOs 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges

that "those four Advisory Opinions constitute an attempt by the Commission

to circumvent the Act's detailed procedures for promulgating regulations."”

1/ The amount the audit report recormmends be refunded is slightly
at variance with the $45,692.54 figure. The auditors finally
recomnmended that $44,692.18 be returned, following receipt of late
transfers. Thus, the excessive contribution appears to be 543,692.18
($44,692.18 minus $1,000 as allowed by 2 U.S.C. § 44la(a)(1)(R))
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L . .citu 2 U.5.C. $437 £ {‘ asserting that
the Commission's position, as taken in the four AOs, amounts to
"legal legerdemain" that Congress intended to proscribe by the
cited li:tinn.z -

In fact, the cited advisory copinions merely spell ocut the
plain rule that one committee's payment of solicitation expenses for
another committee constitutes the making of a contribution to thlf
benefitting committee. This rule is clulxly spelled out in the statute
and regulations. A "contribution"™ is defined at 2 U.S.C. §431(8) (aA) (1)
to include "any gift, subscription, loan, advance, or deposit of money
or anything of value made by any person for the purpose of influencing
any election for Federal af_ﬁce.- Under 11 C.F.R. §100.7(a) (1) (441),
"anything uf_valut: includes "all in~kind contributions” md':ﬁ-
provisicn of any coods or services without charge."

In California Medical Associatien v. Federal Election Cuﬁmillion,

101 S§. Ct. 2712 at 2723 n. 19 (198l1), the Supreme Court reaffirmed

that Congress intencded that all forms cof contributicns detailed in

3/
§431(8) (A) be subject to the limitations of §4dla.” __ _

2/ 2 U.5.C. §437 2 (b) provices:

"s-scedures applicable to initial preposal of rules ‘or regulations,
arnd advisory opinions. Any rule of law-which is not stated in this
Act or in chapter 95 or chapter 96 of title 26 may be initially proposed
by the Commission cnly as a rule or regulation pursuant to procedures
established in section 438(é) of this title. No opinion of an advisory
nature may be issuved by the Commission or any of itis erplovees excedt
in accordance with the provisions of this section.”

The Commission presently is considering propesed regulations on all
aspec+s of joint fundraising. The draift regulations contazin the same
provision on shared expenses that has been enunciated in advisory
cpinions, Proposed 11 CFR §102.7(b) (7).

Court saw +the inclusion of all forms of financial and in-kind
wi==in the contribution limits as integral to the Act's scheme
=reventing political corruption. It warned, "I(I £ an individual or
scciztion was permitted to fund the entire operation of a political
] 2ll monevs sclicited by that cormittee could be convartad into

In this manner, political committees would De a0le o
the elecscral process to an extent disproportionate to their
..Ia so deing, thev coulé corrupt the political process

, through its contributicn restrictions, has

J"TCwr v, TEC, susra, 101 S.Ct. 2712 at 2723 n. 19,




Accord, Buckley v. ‘H'nl’. 424 U.S5. 1, 37; United ates v. Chestnut,
394 r, Supp. 581, 586-87 (S.D.N.Y. 1975), aff'd, 533 F.2d 40 (24 Cir.

1976), cert. denied, 429 U.S5. 829 (1976). The Commission consistently

has reminded advisory opinion recipients that allocation of expenses

must be done within §44la limits, as the AOs cited by the Unity

Committee illustrate,

The Unity Committee further ocbjecéts to the findings on pro

rata allocation of éxpan:el on the subgtantive ground that, since the

event was post-nomination, a contribution "for the purpose of influencing

(the) election” cannot have been made by Carter/Mondale in picking-up -

the excess expenses, as is required by the Act's definition of "con-
11 CFR

That contention overloocks

tribution.® 2 U.5.C §431(8) (A).

o §110.1(g) (2), which provides that: "Contributions made to Tetire

debts resulting from elections held after December 31,-15?1 are subject
to the limitations of this Part 110" (Contribution and Expenditure
Limitations). Senator Kennedy's campaign debt derived from the
presidential primary elections.

A further contention by the Unity Committee is that the
Commission treats authorized political committees differently from

all other committees, and that the Act does nct justify that dis-

83040390

tinction. In support of this prcposiiinn, however, the Committee

Contrary to the Committee 's '

incorrectly cites several advisory opinions.

gssertion, the cpinions referred to do not demonstrate that one

committee may pay another's solitication expenses without making a

contribution to the recipient cecmmittee.

for instance, recognized the unigue

Advisory Opinion 1980-59,

relationship between trade associations and their member corporations.

It acproved member corporations' payments to the trade association

which were to be used by the associaticn's political acticn committee;

20 recognized that, since the Act permits member corporations %o

$.-00rt their association with cues that ars parcially uses fes
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the PAC, direct support for the PAC is contemplated by the Act. AO
1980-59 cannot be said to authorize the support respondents argue
cone candidate's committee should be able to provide to another's
comnittee.

similarly,Re:AOR 1976-24 is not supportive of respondents’
position. The joint solicitation involved there was conducted by a
federal committee and a legislative fund not involved in federal
|1|c::ti.::q:m.yr I+ is inapposite to the relationship between Carter/Mondals
and Kennedy for President , .- === = —_ T ¢

While the Unity Committee also relies upon AO 1979-75, inveolving

joint solicitation by a natiocnal trade association and its member state

groups, in fact-that A0 did not consider the guestion of pre-rating
expenses of the sclicitation, despite the Committee's contenticn. It is
noteworthy, moreover, that had the Commission there considered the
pro-rating question, the Act's express exemption for payment of snlicitl+.
expenses by an incorporated membership organization would virtually
compel the result that no contribution results where the membership
crganization pays the solicitation expenses for its federal and non-

3/
fecderal committees. 2 U.S5.C. §§441b(b) (2) (C); 431(8) (B) (vi).
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4/ Wnile the AOR asked whether the federal committee could bear the
en=ire solicitation costs, the Cormission did not answer that
guestion.

5/ In connection with the UnityCommittee's contention that the |
Commission improperly treats joint solicitations by trade associations
and lzbor unions differently from those by all cther committees, re-
ference zlso was macde by the Committee to FEC Audit Report #1325, at

2«4 (1978). That reference appears to be inaccurate; Audit Report #1159
is not pertinent.
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Page (7)

Further, the Committee's contention that the Commission
arbitrarily favors solicitations by labor and trade organizations
and corporations ignores consistent court rulings approving the
Act's special treatment, as to solicitations, for unions and

corporations, in view of their otherwise circumscribed activities under

the Act. 2 U.S.C. §441b (b) (2) (c). See, e.g., California Medical

Association v. Federal Election Commission, supra, 101 S. Ct. at 2724

("The differing restrictions placed on individuals and unincorporated
associations, on the one hand, and on unions and corporations,
on the other, reflect a judgment by Congress that these entities
have differing structures and purposes, and that the=y therefore
may require different forms of regulation in order to protect the
integrity of the electoral process.")

Therefore, it is recommended that the Commission find
reason to believe the Carter/Fondale Presidential Committee has
violated 2 U.S5.C. §44la (a) (1) (A) by making an excessive
contribution to the Kennedy for President Committee, in the form of a
disproportionate share of Unity Dinner expenses.

2. EARMARKED CONTRIEUTIONS

The second finding concerns $12,000 in contributions to the
Lnity Linner that were earmarked for Carter/Mondale. Of those, a
$1,U00 contribution is not acceptable to Carter/Mondale because it
represents an excess contribution for the contributor.

The interim audit report recommended that the earmarked
contributions acceptable to Carter/Mondale be included in the
proceeds distributed to that Committee, and that the unacceptable

51,000 be refunded to the contributor.




-
-
-t

o
o™
o
o
L
o
-
=
M
@

Page (8)

The Unity Committee's response to the interim audit report
said that the recommended action would not be taken pending the
Commission's ruling on the first finding, which will determine
final distribution of dinner prucéeds (see supra). The Unity.
Committee's delay to date in allocating coﬁtrihutions earmarked
for Carter/Mondale to that committee has resulted in an apparent
violation of 2 U.S.C. §434 (b)(2) and (3) by Earter}Huﬁdall.
Those provisions of the Act require committees to report to
the Commission all contributions received and to identify all
persons contributing in excess of $200 within a calendar year,

and the amounts and dates of their contributions.

RECOMMENDATIONS

Therefore, it is recommended that the Commission find reason’
to believe that the Carter/Mondale Presidential Committee violated
2 U.S.C. §44la (a)(l)(A) by making an excessive contribution to
the Kennedy for President Committee in the form of expenses of the
Carter/kennedy Unity Dinner that exceed the pro rata share of proceeds
of that dinner received by Carterfﬁbndale, and find reason to believe
the Carter/Mondale Presidential Committtee violated 2 U.S5.C. §434 (b)(2)
ana (3) by failing to report to the Commission receipt of contributions

earmarked for Carter/Mondale and collected by the Unity Committee.
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FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

November 13, 1981

bd BIADN'“

William C. Oldaker, Esquire
1050 Seventeenth Btreet, MN.W.
Washington, D.C. 20036

IS

Re: MUR 1392

Dear Mr. Oldaker:

On Novembeer 12, 1981, the Federal Election Commission
determined that there is reason to believe that your client,
the Carter/Kennedy Unity Dinner Committee, violated 2 U.S.C.
§44la(f) and 44la(a)(B), provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act®™) by knowingly
accepting contributions violative of 2 U.5.C. §S44la(a)(l)(A)
and by failing to report to the Commission and to the Carter/
Mondale Presidential Committee those contributions earmarked for
Carter/Mondale. The General Counsel's factual and legal analysis,
which formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter within
fifteen (15) days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against
your client, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.
0f course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if you so desire. See 11 C.F.R. §111.18(d).
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The investigation now being conducted will be confidential
in accordance with 2 U.5.C. §437g(a)(4)(B) and §437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.







FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

November 13, 1981

William C. Oldaker, Esguire
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1392

Dear Mr. Oldaker:

On Novembeer 12, 1981, the Federal Election Commission
determined that there is reason to believe that your client,
the Carter/Kennedy Unity Dinner Committee, violated 2 U.S.C.
§44la(f) and 44la(a)(8), provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act") by knowingly
accepting contributions violative of 2 U.S.C. §44la(a)(1l)(A)
and by failing to report to the Commission and to the Carter/
Mondale Presidential Committee those contributions earmarked for
Carter/Mondale. The General Counsel's factual and legal analysis,
which formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter within
fifteen (15) days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against
your client, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

Of course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if you so desire. See 11 C.F.R. §111.18(d).
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The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §437g(a)(4)(B) and §437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.




William C. Oldaker
Page 2

For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned to

this matter, at 202-523-4073.
Sincér Vil ;

John Warren McGarry
Chairman
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Enclosures
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

William C. Oldaker, Esquire
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1392

Dear Mr. Oldakert:

On + the Federal Election Commission
determined that there is reason to believe that your client,
the Carter/Kennedy Unity Dinner Committee, violated 2 U.S.C.
§44la(f) and 44la(a)(8), provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act") by knowingly -
accepting contributions violative of 2 U.S5.C. S44la(a)(1l)(A)
and by failing to report to the Commission and to the Carter/
Mondale Presidential Committee those contributions earmarked for
Carter/Mondale. The General Counsel's factual and legal analysis,
which formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter within
fifteen (15) days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against
your client, the Commission may f£ind probable cause to believe
that a violation has occurred and proceed with conciliation.
0f course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if you so desire. See 11 C.F.R. §111.18(4).

The investigation now being conducted will be confidential
in accordance with 2 U.5.C. §437g(a)(4)(B) and §437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.
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William C. Oldaker
Page 2

For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned to
this matter, at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

Enclosures
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MUR NO.
STAFF

Nan B. Nathan

RESPONDENT: Carter/Kennedy Unity 523-4073
Dinner committee :

.SOURCE OF MUR: I NTERNALLY GENERATED

SUMMARY OF ALLEGATIONS

The Commission'e interim audit report of the Carter/Kennedy

= Unity Dinner Committee detailed apparent viclations of the Federal
i '

Election Campaign Act of 1511, as amended. Referred to the _.

Commission's Office of General Counsel for further review and action
were -the following findings as to the Carter/Kennedy Unity Dinner.

1) an excessive contribution under 2 U.S.C. §44la(a) (1) (A) (totalling
about $45,000) by the Carter/Mondale Presidential Committee ("Carter/
Mondale") to the Kennedy for President Committee, resulting from
Carter/Mondale's assumption of all expenses of the Unity Dinner,

rather than the same proportion of expenses as of proceeds, and the

B3I N4035393030

acceptance by Kennedy for President of an excessive contributiecn; (2)

failure of the Unity Committee to document notification to contributors

as the participants in

of the allocation of their contributions,

the Unity Dinner previously had agreed, so that contributors might

ocbserve the §44la limits; (3) failure by the Unity Committee to document

refunés ¢f some contributions received from persons who had exceeded

their individual contribution limits; and (4) failure by the Unity

Cemmittee to allocate contributions earmarked for Carter/Mondale,

pendine the Commission's resolution of the guestion of allocatinan
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of expenses, supra.

FACTUAL AND LEGAL ANALYSIS
The Carter/Kennedy Unity Dinner Committee “"the Unity Committee®)

registered with the Federal Election Commission ("the Commission®)
as a joint fundraising committee, and was authorized by President

Jimmy Carter and Senator Edward M. Kennedy on September 30, 1980,
Affiliated with the Unity Committee were the Carter/Mondale Presidential
Committee and the Kennedy for President Committee. Headguarters of the

Unity Committee are in Washington, D.C.

The audit covered the period for Octcber 1, 1980 through
December 31, 1980. The Unity Committee reported an opening cash
balance of -U-, total receipts of $380,587.10, total disbursements of

$365,181.50, and a closing cash balance of $15,405.60.

1. ALLOCATION OF FUND-RAISING EXPENSES

By pre-arrangement, proceeds ©f the Unity Dinner were to go
to the Kennedy Committee, at least to the extent of $500,000. Dinner
receipts totalled $365.062.85., Subtracted from that gross by Audit was
$52,445.75, because certain contributions were earmarked for Carter/
smondale and because the § 44la(a) (1) (A) individual contribution limits
of some contributors barred allocation of their contributions to
the Kennedy Committee (see infra).

As the audit report notes, Adivsory Opinions 1977-14, 1977-61,
19¥79-12 and 1979-35 reflect the Commission's consistent position

that when there is unequal distribution of proceeds from a joint
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fundraiser, expenses ordinarily must be shared on a pro rata basis.
Where one participant (here, Carter/Mondale) in the joint fundraiser
absorbs more than its pro rata share of expenses, the excess amount
represents an in-kind contribution to thé other committee (here,
Kennedy for President). The Kennedy share of proceeds was 85.63%

of receipts. Total expenses for the event were $73,815.08. To date,
the Unity Committee has distributed $295,099 to Kennedy for President,
which is $45,692.54 more than Kennedy for President's proper net

share of proceeds ($312,617.10 -- B5.63% of the expenses.)

r
'

The interim audit report recomended that the Unity Committee
seek a refund of approximately that amuunt!x from Kennedy for
President and distribute it to Carter/Mondale. The Unity Committee
has declined to comply with that recommendation, contending that -
the principle that expenses of joint fundraisers be shared pro rata
is not a matter of law, since it has been enunciated only in Advisory

Opinions.

Beginning with A0-1977-14, the Commission has cautioned
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advisory opinion recipients that expenses of joint fundraisers must

be allocated in the same proportion as are proceeds in order that a
contribution is not made by one participant to the other. See also,

AOs 1977-61, 1979~12 and 1979-35. The Unity Committee's response charges
that "those four Advisory Opinions constitute an attempt by the Commission

to circumvent the Act's detailed procedures for promulgating requlations.”

1/ The amount the audit report recommends be refunded is slightly
at variance with the 5$45,692.54 figure. The auditors finally
recommended that $44,692.18 be returned, following receipt of late
transfers. Thus, the excessive contribution appears to be $43,692.18
($44,692.18 minus $1,000 as allowed by 2 U.S.C. § 44la(a) (1) (A)
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I.:itu 2 U.5.C. §437 ¢ {b. asserting that
the Commission's position, as taken in the four AOs, amounts to
"legal legerdemain" that Congress intended to proscribe by the

2/ -
cited saction.

In fact, the cited advisory opinions merely spell out the
plain rule that one committee's payment of solicitation expenses for

another committee constitutes the making of a contribution to the

. benefitting committee. This rule is clearly spelled out in the statute
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and regulations. A "contribution" is defined at 2 U.S.C. §431(8) (A) (1)
to include "any gift, subscription, loan advance, or deposit of money
or anything of value made by any person for the purpose of influencing
any electiaﬁ_fzi.re&erhl office." Under 1l C.F.R. Slﬂﬁ.T{nltljliiiJ.
"anything of value:-includel "all in-kind contributions” nnd::the

;rn#isian of any coods or services without charge.”

In California Medical Association v. Federal Election Cnﬁmissinn.

101 5. Ct. 2712 at 2723 n. 19 (198l1), the Supreme Court reaffirmed

that Congress intended that all forms of contributions detailed in

3/
§421(8) (A) be subject to the limi+ations of §44la.”

27 2 U.5.C. §437 £ (b) provides:

"Srocedures applicable to initial proposal of rules or regulations,
and aévisory opinions. Any rule of law which is not stated in this
Act or in chapter 25 or chapter 96 of title 26 may be initially proposed
by the Cermmission only as a rule or regulation pursuant to procedures
establisheéd in section 438(d) of this title. No opinion oif an advisory
nazure may be issuved by the Commission or any of its erplovees except
in aces=éance with the provisions of this section.”

The Commission presently is considering proposed reculations on all
aspects of joint fundraising. The draft regulations contain the sane
provision on shared expenses that has been enunciated in advisory
cgcinions. Proposed 11 CFR §102.7(b) (7). o

3/ The Court saw the inclusion of all forms of 2inancial anéd in-kind

Suppor: within the contributicn limits as integral to the Act's scheme
of sreventing political corruption. It warried, "(I)f an individual or
association was permitted to fund the entire operation of a political
commi+<«ese, all moneys solicited by that committee could be cornvartad into
amm=-itutions. 1In this manner, political committees woulé De 2ble to
influence the electoral process to an extent cisproportionate to their
s=1is suzport...In so doing, they could corrupt the political process
—~z-mer that Congrass, throuch its contributicn restrictions, has
hil ,"CMA v, TEC, suvara, 101 S5.C5. 2712 2t 2723 0., 19,
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Accord, Buckley v. v.n, 424 U.5. 1, 37; u:;iti.ﬂut.u V. Chestnut, b
394 F. Supp. 581, 586-87 (S.D.N.Y. 1875), aff'd, 533 PF.2d 40 (24 Cir. |

=y

1976), cert. denied, 429 U.S. 829 (1976). The Commission consistently

has reminded advisory opinion recipients that allocation of expenses

must be done within §44la limits, as the AOs cited by the Unity

Committee illustrate,
The Dnity Committee further objects to the findings on pro

rata allocation of éxpunsnl on the substantive ground that, since the

event was post-nomination, a contribution "for the purpose of influene
(the) election™ cannot have been made by Carter/Mondale in picking-up

the excess expenses, as is reguired by the Act's definition of "con-

tribution." 2 U.S.C §431(8)(A). That contention overlcocoks 11 CFR

- —— =

§110. 1(g) (2), whiEh provides that: "Contributiorns made to ;;tirl

debts resulting from elections held after December 31, 1974 are lﬂhj.ﬂtéi
to £he limitations of this Part 110" (Contributicn and Expenditure L
Limitations). Senator Kennedy's campaign debt derived from the
presidential primary elections.

further contention by the Unity Cormmittee is that the

Commission treats authorized political committees differently from

8304035390307

2ll other committees, and that the Act does not justify that dis-

In support of this proposition, however, the Committee

incorrectly cites several advisory cpinions. Contrary to the Committes '

asser+icn, the opinicns referred to do not demonstrate that one

committee may pay another's solitication expenses without making a

contzibution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the unicue

relationship between trade associations and their member corporations.’

I+ approved member corporaticns' pavments to the trade association

which were to be used by the association's political actica committee;

the 20 reccgnized that, since the Act pernits member corporations to

=



L
Q.
™
o
o
™
(=]
-
(=)
M
L

Page (6)

the PAC, direct support for the PAC is contemplated by the Act. AD
1980-59 cannot be said to authorize the support respondents argue
one candidate's committee should be able to provide to another's
committee.

similarly.naznuﬂ 1976-24 is not supportive of respondents’
position. The joint solicitation invelved there was conducted hy;n
federal :uTmItt-q and a legislative fund pot involved in federal

J .
elections. It is inapposite to the relationship between Carter/Mondale

Sa — —-— ket ol

and Kennedy for President , . f-:=—f1'"ﬁﬁ-*-**'“:*
While the Unity Committee also relies upon AO 1979-75, invelving
joint solicitation by a national trade association and its member state

groups, in. fact-that AO did not consider the question of pro-rating

expenses of the sclicitation, despite the Committee's contention. It is

noteworthy, moreover, that had the Commission there considered the
pro-rating question, the Act's express exemption for payment of sclicita
expenses by an incorporated membership organization would virtually
compel the result that no contribution results where the membership
rcanization pays the solicitation expenses for its federal and nen-

g
federz) committees. 2 U.S.C. §§441b(b)(2) (C); 431(B]IB]tvi}.-f

4/ Wnile the AOR asked whether the feceral committee could bear the

entire solicitation costs, the Commission did not answer that
guesticn.

5/ In connection with the UnltyCommLLtea s contention that the ..
Cermmission improperly treats joint solicitations by trade associations
and lazbor unions differently from those by all other cormittees, re-
fsarence also was macde by the Committee to FEC Audit Report #1392, at

3-4 (1978). That reference appears to be inaccurate; Audit Report 2159
is neot pertinent.
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Further, the Committee's contention that the Commission
arbitrarily favors solicitations by labor and trade organizations
and corporations ignores consistent court rulings approving the
Act's special treatment, as to sclicitations, for unions and cur-“
porations, in view of their otherwise circumscribed activities under
the Act. 2 .U.S5.C. §441(b)(b) (2) (c). See, e.q., California Medical
Association v, Federal Election Commission, supra, 101 S. Ct. at 2724
("The differing restrictions placed on individuals and unincorporated
associations, on the one hand, and on unions and corporations, on
the other, reflect a judgment by Congress that these entities have
differing structures and purposes, and that they therefore may require
different forms of regulation in order to protect the integrity of
the electoral process."). -

Therefore, it is recommended that the Commission find reason
to believe the Carter/Mondale Presidential Committee has violated
2 U.5.C. §44la(a) (1) (A) by making an excessive cocntribution to the
Kennedy for President Committee, in the form of a disproportionate
share of Unity Dinner expenses, and that the Kennedy Committee has
violated §44la(f) by knowingly accepting such contributien.

2. NOTICE TO CONTRIBUTORS OF ALLOCATION OF CONTRIBUTIONS

At the time of the audit report, it was unclear whether there
had been a resolution of the basis for the second finding: failure
of the Unity Committee to notify contributors of the allocation of
their contributions. At the time of the Audit report, a draft of such
2 notification had been gubmitted by the Committee. As a part of the

enforcement process, the Coumittee's fulfillment of its obligation

cf notification will be sought.
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3. REFUND OF INDIVIDUALS'EXCESS CONTRIBUTIONS

The third finding invelves Committee receipt of contributions

totalling $5,900 from individuals who already had contributed $1.ﬁﬂﬂ
to both Carter/Mondale and Kennedy for President. Additionally, there

was a $5,000 contribution to the Unity Committee by a multicandidate

committee that already had contributed $5,000. Photocopies of refund

checks for the $5,000 amount, and for $4,000 of the §5,900 in excass

individual contributions, have been furnished by the Unity Committee.

Because there is no evidence that $1,900 in individual contributions

has been refunded, the matter was referred to OGC. The Unity Committee's

f

response to the interim audit report simply stated that the Committee

had refunded (all) contributions the Audit Division found excessive; no
reference was made to the $1,900 for which copies of refund checks
were not furnished. Therefore, a violation by the Unity Committee of
2 U.S5.C. §44la(f) appears to be made out in the knowing acceptance
of contributions violative of §44la(a)(l)(A), i.e., contributions
that exceed the individual contributors' §44la limits.
4. EARMARKED CONTRIBUTIONS

8304043903

The - fourth finding concerns $12,000 in contributions to the

Unity Dinner that were earmarked for Carter/Mondale. Of those, a

$1,000 contribution is not acceptable to Carter/Mondale because it

represents an excess contribution for the contributor.

The interim audit report recommended that the earmarked

contributions acceptable to Carter/Mondale be included in the

proceecs distributed to that Committee, and that the unacceptezbla

51,000 be refunded to the contributor.
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The Unity Committee's response to the interim audit report
gsaid that the recommended action would not be taken éending the
Commission's ruling on the first finding, which will determine
final distribution of dinner proceeds (see supra). Because of the
delay to date in complying with the requirements that 2 U.S.C.
§44la(a) (8) places on intermediary recipients of earmarked contri-
butions, a violation of that section appears to be made out by the
Unity Committee's failure to report the source of the contribution

and the intended recipient to both the Commission and the intended

recipient {heri, Carterfﬂaqfnle]. Additionally, the Unity Committee's
delay to date in allocating contributions earmarked for Carter/Mondale
to that committee has resulted in an aﬁp:rent viclation of 2 U.S.C.
€434 (b) (2) and (3) by Carter/Mondale. Those provisions of the Act
recuire committees to report to the Commission all centributions
received and to identify all persons contributing in excess of 5200

Wwithin a2 calendar year, and the amounts and cdates of their contri-

=LtIons.
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Therefore, it is recommended that the Commission find reason
to believe that the Carter/Mondale Pres;dential Committee violated
2 U.S5.C. §44la(a) (1) () by making an excessive contribution to the
Xennedy for President Committee in the form of expenses of the
Carter/Kennedy Unity Dinner that exceed the pro rata share of proceeds
of that dinner received by Carter/Mondale; find reason to believe the
Kennedy Zfor Presicdent Committee violated 2 U.S5.C. §44la(f) by kncéingly
&ccesting & contribution from the Carter/Mondale Presidential Committee
that is viclative of 2 U.5.C. &44la(a)(l) (A), in the form of expenses

¢Z the Carter/Hennecy Unity Dinner that exceed the pro rata share of




proceeds of that dinner received by Carter/Mondale; find reason
te believe the Carter/Kennedy Unity Dinner Ccmmitte; vinlu;pd 2
U.5.C. §44la(f) in knowingly accepting contributions violative of
§441a(a) (1) (A), as to contributions exceeding contributors' _
individual §44la limits; find reason to believe the Carter/Kennedy
Unity Dinner Committee violated 2 U.S5.C. §44la(a) (B) in failing to
report to the Commission and to the Carter/Mondale Presidential
Committee those contributions earmark ed for Carter/Mondale; and

finéd reason to believe the Carter/Mondale Presidential Committee

i
‘i

violated 2 U.S.C. §434(b) (2) and (3) by failing to report to the

o ——
- —

Commissicn receipt'of contributions earmarked for Carter/Mondale and

collected by the Unity Committee.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

November 13, 1981

William C. Oldaker, Esquire

Treasurer, Kennedy for President
Committee

1050 Seventeenth Street, N.W.

Washington, D.C. 20036

Re: MOR 1392
Dear Mr. Oldaker:

On November 12, 1981 , the Federal Election Commission
determined that there is reason to believe that your committee,
Kennedy for President Committee, violated 2 U.5.C. S44la(f),
a provision of the Federal Election Campaign Act of 1971,
as amended ("the Act") by knowingly accepting a contribution
from the Carter/Mondale Presidential Committee that is
violative of 2 U.S5.C. S44la(a)(l)(A), in the form of expenses
of the Carter/Kennedy Unity Dinner that exceed the pro rata
share of proceeds of that dinner received by Carter/Mondale.
The General Counsel's factual and legal analysis, which
formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter
within fifteen (15) days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation. Of course, this does not preclude the settlement
of this matter through conciliation prior to a finding of
probable cause to believe if you so desire. See 11 C.F.R.
§l1l.18(4d).

The investigation now being conducted will be confidential
in accordance with 2 U.5.C. §437g(a)(4)(B) and §437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.
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William C. Oldaker
Page 2

For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned
to this matter at 202-523-4073.

John Warren McGarry
Chairman

Enclosures
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463

William C. Oldaker, Esquire

Treasurer, Kennedy for President
Committee

1050 Seventeenth Street, N.W.

Washington, D.C. 20036

Re: MUR 1392
Dear Mr. Oldaker:

On s the Federal Election Commission
determined that there is reason to believe that your committee,
Kennedy for President Committee, wviolated 2 U.S5.C. §44la(f),
a provision of the Federal Election Campaign Act of 1971,
as amended ("the Act") by knowingly accepting a contribution
from the Carter/Mondale Presidential Committee that is
violative of 2 U.S.C. S44la(a)(1)(A), in the form of expenses
of the Carter/Kennedy Unity Dinner that exceed the pro rata
share of proceeds of that dinner received by Carter/Mondale.
The General Counsel's factual and legal analysis, which
formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are
relevant to the Commiassion's consideration of this matter
within fifteen (15) days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation. Of course, this does not preclude the settlement
of this matter through conciliation prior to a finding of
probable cause to believe if you so desire. See 11 C.F.R.
§111.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §437g(a)(4)(B) and §437g(a)(12)(a),
unless you notify the Commission in writing that you wish the
investigation to be made public.
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William C., Oldaker
Page 2

Por your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned
to this matter at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

Enclosures
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FEDERAL ELECTION COMMISSION
GENERAL COUNSEL'S FACTUAL AND LEGAL AMALYSIS

MUR NO. 1392
STAFF MEMBER & TEL. NO.

Nancy B. Nathan

RESPONDENT: Kennedy for President 523-4073
Committee

SOURCE OF MUR: I NTERNALLY GENERATED
SUMMARY OF ALLEGATIONS

The Commission's interim audit report of the Carter/Kennedy
Unity Dinner Committee detailed apparent violations of the Federal
Election Campaign Act of 1971, as amended. Referred to the Commission's
Office of the General Counsel for further review and action
was the following finding as to the Kennedy for President Committee:

- acceptance of an excessive contribution (totalling about
$45,000) by the Carter/Mondale Presidential Committee {"Carter/Mondale™)
to the Kennedy for President Committee, resulting from Carter/Mondale's
assumption of all expenses of the Unity Dinner, rather than the same

proportion of expenses as of proceeds.




FACTUAL AND LEGAL ANALYSIS

.

The Carter/Kennedy Unity Dinner Committee ("the Unity Committee")

registered with the Federal Election Commission ("the Commissicn")

as a joint fundraising committee, and was authorized by President:

Jimmy Carter and Senator Edward M. Kennedy, on September 30, 1980.

Affiliated with the Unity Committee were the Carter/Mondale Presidential
Headquarters of the

Committee and the Kennedy for President Committee.

Unity Committee are in Washingten, D.C.
The audit covered the period from October 1, 1980 through

£

December 31, 1¥80.  The Unity Committee reported an opening-cash

palance of -0-, total receipts of $380,587.10,total disbursements of

$365,161.50, and a closing cash balance of $15,405.60.

By pre-arrancement, proceeds of the Unity Dinner wére to go
to the Xannecy Committee, at least to the extent of $500,000. Cinner
seceipts totalled $365,062.85, Subtracted from that gross by audit was

§52,445.75, because cectain contributicons were earmarked for Carter/

8 304035903 |

¥oncdale and because thz §44la(a) (1) (A) "individual contribution limits

cf scme contributors barred alleocation of their contributions to the

- - -

Xennecdy Committee .

As the audit report notes, Advisory Opinions 1977-14, 1977-61,

1579-12 and 1979-35 reflect the Commission's consistent positicn

that when there is unecual distributien of oroceeds Irom a joins
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fundraiser, expenses ordinarily must be shared on a pro rata basis.
Where one participant (here, Carter/Mondale) in the joint fundraiser
absorbs more than its pro rata share of expenses, the excess amount
represents an in-kind contribution to the other committee (here,
Kennedy for President). The Kennedy share of proceeds was 85.63%

of receipts. Total expenses for the event were $73,815.08. To date,
the Unity Committee has distributed $295,099 to Kennedy for President,
which is $45,692.54 more than Kennedy for President's proper net
share of proceeds ($312,617.10 -- 85.63% of the expenses.)

s

The interim audit report recomended that the Unity Committee

i/
»n seek a refund of approximately that amount from Kennedy for

O President and distribute it to Carter/Mondale. The Unity Committee

© has declined to comply with that recommendation, contending that ’

the principle that expenses of joint fundraisers be shared pro rata
% is not a matter of law, since it has been enunciated only in Advisory
o Opinions.
M Beginning with A0-1977-14, the Commission has cautioned
@ advisory opinion recipients that expenses of joint fundraisers must
be allocated in the same proportion as are proceeds in order that a
contribution is not made by one participant to the other. See also,
AOs 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges

that "those four Advisory Opinions constitute an attempt by the Commission

to circunvent the Act's detailed procedures for promulgating regulations.”

1/ The anount the audit report recommends be refunded is slightly
at variance with the $45,692.54 fiqure. The auditors finally
recommended that $44,692.18 be returned, following receipt of late
transfers. Thus, the excessive contribution appears to be $43,692.18
($44,692.18 ninus $1,000 as allowed by 2 U.S.C. § 441a(a)(1)(A))
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(Attachment 2 at ’ It cites 2 U.5.C. §4371(%) (b), asserting that
the Commission's position, as taken in the four AOs, amounts to
"lecal legerdemain” that Congress intended to proscribe by the

2
cited sactian.-f

In fact, the cited advisory opinions merely spell out the

plain rule that one committee's payment of solicitation expenses for
another committee constitutes the making of a contribution to the
benefitting committee. This rule is clearly spelled out in the statutal
and requlations. A "contribution" is defined at 2 U.S.C. s431lﬂ}{llliig
to include "any gift, subscription, loan advance, or deposit of money i
or anything of value made by any person for the purpose of influencing i
any election for Federal office."™ Under 11 C.F.R. §100.7(a) (1) (iii),
"anything of value" includes "all in-kind cunt:ihutiuns:-lnd "the

provision of any goods or services without charge."

In California Medical Association v. Federal Electiom chmi:siun.'

101 S. Ct. 2712 at 2723 n. 19 (1%81), the Supreme Court reaffirmed

that Congress intended that all forms of contributions detailed in

3
§431(8) (A) be subject to the limi“«ations of 5441;.‘f

2/ 2 U.S.C. §437(f) (b) provides:

"Procedures applicable to initial proposal of rules or! regulations,
and advisory opinions. Any rule of law which is not stated in this
Act or in chapter 95 or chapter 96 of title 26 may be initially proposad)
by the Commission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title. No opinion of an advisory
nature may be issued by the Commission or any of its emplovees except
in accordance with the provisions of this section."

The Commission presently is considering proposed regulations on al
aspects of joint fundraising. The éraft regulations contain the same
provision on shared expenses that has been enunciated in advisory
cpinions. Proposed 11 CFR §102.7(b) (7).

3/ The Court saw the inclusion of all forms of financial and in-kind
support within the contribution limits as integral to the Act's scheme,
of oreventing political corruption. It warned, "(I)£ an individual or
association was permitted to fund the entire operation of a political
committee, all moneys solicited by that committee could de coverted into
contributions. In this manner, political committees woulc be 2ble to
influence the electoral process to an extent disproportionate to their
sublic support...In so doing, they could corrupt the political process
in a manner that Congress, throuch its contribution restrictions, has
scucht to orohibis." CMA v, FEC, suora, 101 S.Ct. 2712 at 2723 n. 19.
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m, Butk!._l'f v. Va 280 , 424 U.S. 1; 3?,' 0.5. V. :h!.tﬂut;

394 F. Supp. 581, 586-87 (S.D.N.Y. 1975), aff'd, 533 r.24 40 (24 Cir.
1976), cert. denied, 429 U.S. 829 (1976). The Commission consistently
has reminded advisory opinion recipients that allocation of expenses
must be done within §44la limits, as the AOs cited by the Unity
Committee illustrate,

The Unity Committee further cbjects to the findings en pro
EEEE.'11°='ti°“ of expenses on the substantive ground that, since the .
event was post-nomination, a contribution "for the purpose of 1n£1u-ncinizi
(the) election" cannot have been made by Carter/Mondale in picking-up
the excess expenses, as is required by the Act's definition of "con-
tribution.” 2 U.S.C §431(8) (A). That contention overloocks 1l CFR
§110.0(g) (2) , which provides that: "Contributions made to ;ntire
debts resulting from elections held after December 31, 1974 are subject
to the limitations of this Part 110" (Contribution and Expenditure
Limitations). Senator Kennedy's campaign debt derived from the
presidential primary elections.

A further contenticn by the Unity Committee is that the
Commission treats authorized political committees differently from
all other committees, and that the Act does not justify that dis-
tineticn. In support of this prnpositinn. however, the Committee
incorrectly cites several advisory opinions. Contrary to the Committees'
assertion, the cpinions referred to do not demonstrate that one
committee may pay ancther's solitication expenses without making a
contribution to the recipient committee.

Acdvisory Opinion 1980-59, for instance, recognized the unique
relationship between trade asscciations and their member corporations.
It approved member corporations' payments to the trade association
which were to be used by the association's political action committee;
the AD recognized that, since the Act permits member corporations %o

f-aaly gusport their association with dues that a sartially used for




the PAC, direct luppnx,fur the PAC is contemplated by the Act. A0
1580-59 cannot be said to authorize the support respondents argue
one candidate's committee should be able to provide to lnoghlr'l
comni ttee.

simillrly,nnnhnn 1976-24 is not supportive of respondents'

position. The joint solicitation involved there was conducted by. a

 federal committee and a legislative fund not involved in federal
4 )

elections. It is inapposite to the relationship between Carter/Mondale !

e — - T

and Kennedy for President , = -m=iT =T e

While the Unity Committee also relies upon AO 1979-75, invulvinq
joint solicitation by a national trade association and its member state
groups, in. fact.that A0 did not consider the guestion of pro-rating
expenses of the solicitation, despite the Committee's contention. It is
noteworthy, moreover, that had the Commission there considered the
pro-rating question, the Act's express exemption for payment of solicita
expenses by an incorporated membership organization would virtuallyl
compel the result-that no contribution results where the membership
crcanization pays the solicitation expenses for its federal and non-

5
faderal! committees. 2 U.S.C. §§441b(b) (2) (C): 431{3]{3}(?1].-/

4/ Wnile the ACR asked whether the federal committee could bear the
entire solicitation costs, the Commission did not answer that
cguestion.

5/ In connecticn with the Unit,Committee's contention that the .,
Commission improperly treats joint solicitations by trade associations
and lazbor unions differently from those by all other commnittees, ze-
farence 2lso was made by the Committee to FEC Audit Report #1598, at

3-4 (2978) . That reference appears to be inaccurazte; Audit Repor: 3159
is nct pertinent.
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Further, the Committee's contention that the Commission
arbitrarily favors solicitations by labor and trade organizations
and corporations ignores consistent court rulings approving the
Act's special treatment, as to solicitations, for unions and
corporations, in view of their otherwise circumscribed activities
under the Act. 2 U.S5.C. §441b (b)(2)(c). See, e.g., California

Medical Association v. Federal Election Commissicn, supra, 101 5. Ct.

at 2724 ("The differing restrictions placed on individuals and

‘unincorporated associations, on the one hand, and on unicns and

corporations on the other, reflect a judgment by Congress that these
entities have differing structures and purposes, and that they
therefore may reguire different forms of regulation in order to
protect the integrity of the electoral process.”)

Therefore, it is recommended that the Commission find reason
to believe the Kennedy for President Committee has viclated
2 U.5.C. §44la(f) by accepting an excessive contribution in the
form of a disproportionate share of Unity Dinner expenses paid

in effect by the Carter/Mondale Presidential Committee.




FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 20463

CHARLES STEELE

MARJORIE W. EMMONS/JODY CUBT!R%
NOVEMBER 12, 1981

WITHDRAWAL OF OBJECTION TO MUR 1392

You were previously notified of an objection by
Commissioner Harris to the First General Counsel's Report
in MUR 1392.

By memorandum this date, Commissioner Harris has
withdrawn his objection to this matter and cast an
affirmative vote.

The certification in this matter is attached as

well as a copy of Commissioner Harris' memorandum.
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Attachments:
Certification
Memorandum




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 1392
Carter/Kennedy Unity Dinner
Committee
Carter/Mondale Presidential
Committee
Kennedy for President Committee

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on November 12,
1981, the Commission decided by a vote of 4-0 to take the
following actions regarding MUR 11392:

l. PFind REASON TO BELIEVE that the Carter/
Mondale Presidential Committee violated

2 U.5.C. §44la(a) (1) (A) by making an
excessive contribution to the Kennedy
for President Committee in the form

of expenses of the Carter/Kennedy Unity
Dinner that exceed the pro rata share
of proceeds of that dinner received by
Carter/Mondale.

Find REASON TO BELIEVE the Kennedy for
President Committee violated 2 U.S.C.
§44la(f) by knowingly accepting a
contribution from the Carter/Mondale
Presidential Committee that is wviolative

of 2 U.5.C. S44la(a) (1) (A), in the form

of expenses of the Carter/Kennedy Unity
Dinner that exceed the pro rata share of
proceeds of that dinner received by Carter/
Mondale.

{Continued)




CERTIFICATION

MUR 1392

First General Counsel's Report
Dated November 5, 1981

Find REASON TO BELIEVE the Carter/Kennedy
Unity Dinner Committee violated 2 U.S.C.
§44la(f) in knowingly accepting contributions
violative of §441la(a) (1) (A), as to contri-
butions exceeding contributors' individual
§44la limits.

Find REASON TO BELIEVE the Carter/Kennedy
Unity Dinner Committee violated 2 U.S5.C.
§44la(a) (B) in failing to report to the
Commission and to the Carter/Mondale
Presidential Committee those contributions
earmarked for Carter/Mondale,

Find REASON TO BELIEVE the Carter/Mondale
Presidential Committee violated 2 U.S.C.
§434(b) (2) and (3) by failing to report to
the Commission receipt of contributions
earmarked for Carter/Mondale and collected
by the Unity Committee.

Send the letters as attached to the First
General Counsel's Report dated November 5,
1981.
Commissioners Aikens, Harris, Thomson and Tiernan
voted affirmatively in this matter; Commissioner MecGarry
abstained from voting and Commissioner Reiche did not cast

a vote.

Attest:

'(;.;J-# :; QA"STL“‘.

_qﬁf. Marjorie W. Emmons
/Secretary of the Commission

Received in Office of the Commission Secretary: 11-5-8B1, 3:41
Circulated on 48 hour vote basis: 11-6-81, 2:00
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

NMovember 12, 1981

Commission Secretary
~\
Thomas E. Harris r}-..‘:_'["t

Withdrawal of Objection

I would like to withdraw my objection to the First
General Counsel's Report for MUR 1392, placed on November
9, 1981.

I would like to be recorded as casting an affirmative
vote on this matter.
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FEDERAL ELECTION COMMISSION

WASHINGTON, D0 MM4&Y

MARJORIE W. EMMONS/JODY EUET!H?\OI :

DATE: NOVEMBER 10, 1981
SUBJECT: OBJECTION - MUR 1392 First General Counsel's

Report dated 11-5-81; Received in OCS,
11-5-81, 3:41

Tha above-named document was circulated on a 48

hour vote basis at 32:00, November 6, 1981.

Commissioner Harris submitted ar.-i objection at 4:50,
November 9, 1981. :

This matter will be placed on the Executive Session
Agenda for Tuesday, November 17, 1981.
A copy of Commissioner Harris' vote sheet with

his comments is attached.

Attachment:
Vote sheet




NHovember 5, 1981

MEMORANDUM TO: Marjorie W. Emmons

FROM1 Phyllis A. Kayson
SUBJECT: MUR 1392

Please have the attached First General Counsel's Report
distributed to the Commission on a 48 hour tally basis.

Thank you.

Attachment

cc: Nathan
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n:luu. umxm coﬂ-lnu
1325 K Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT'

DATE AND TIME OF TRANSMITTAL
BY OGC TO THE COMMISSION _11-5-81

SENSITIVE smaer smemen_

SOURCE: Internally Generated

RESPONDENTS' NAMES: Carter/Kennedy Unity Dinner Committee;
Carter/Mondale Presidential Commiittee
Kennedy for President Committee.

RELEVANT STATUTE: 2 U.S.C. §S441a(a) (1) (A), 44la(f), 441a(a) (B)
434(b) (2) and (3).

INTERNAL REPORTS CHECKED: None

FEDERAL AGENCIES CHECKED: None

GENERATION OF MATTER

The Commission's interim audit report of the Carter/Kennedy
Unity Dinner Committee detailed several apparent Act violations; the
Committee's response challenged the auditors' preliminary determinations
with respect to those potential violations. (Attachments 1 and 2) Based
upon the Committee's response, the four matters at issue were referred
to the Office of General Counsel for further review and action.

SUMMARY OF ALLEGATIONS

The four findings of the interim audit report that were referred
to OGC were: 1) an excessive contribution under 2 U.S.C. §44la(a) (1) (A)
(totalling about $45,000) by the Carter/Mondale Presidential Committee
("Carter/Mondale") to the Kennedy for President Committee, resultfng
from Carter/Mondale's assumption of all expenses of the Unity Dinner,
rather than the same proportion of expenses as of proceeds, and the

‘acceptance by Kennedy for President of an excessive contribution;
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(2) failure of the Unity Committee to document notification to
contributors of the allocation of their cnntrihuti?nl. as the
participants in the Unity Dinner previously had agr;ad, so that
contributors might observe the §44la limits; (3) failure by the
Unity Committee to document refunds of some contributions received
from persons who had exceeded their individual contribution limits;
and (4) failure by the Unity Committee to allocate contributions
earmarked for Carter/Mondale, pending the Commission's resolution of

the gquestion of allocation of expenses, supra.

FACTUAL AND LEGAL ANALYSIS

The Carter/Kennedy Unity Dinner Committee ("the Unity Committee™)
registered with the Federal Election Commission ("the Commission")
as a joint fundraising committee, and was authorized by President
Jimmy Carter and Senator Edward M. Kennedy, on September 30, 1980.
Affiliated with the Unity Committee were the Carter/Mondale Presidential
Committee and the Kennedy for President Committee. Headquarters of the
Unity Committee are in Washington, D.C.

The audit covered the period from October 1, 1980 through
December 31, 1980. The Unity Committee reported an opening cash
balgnce of -0-, total receipts of $380,587.10,total disbursements of
$£365,181.50, and a closing cash balance of $15,405.60.

1. ALLOCATION OF FUND-RAISING EXPENSES

By pre-arrangement, proceeds of the Unity Dinner were to go
to the Kennedy Committee, at least to the extent of $500,000. Dinner
receipts totalled 5365,062.85. Subtracted from that gross by audit was
$§52,445.75, because certain contributions were earmarked for Carter/
Mondale and because the §44la(a) (1) (A) individual contribution limits
of some contributors barred allocation of their contributions to the

Kennedy Committee® (see infra).




As the audit report notes, Advisory Opinions 1977-14,
1977-61, 1979-12 and 1979-35 reflect the Commission's consistent
position that when there is unequal distribution of proceeds from
a joint fundraiser, the expenses ordinarily must be shared on a pro

rata basis. Where one participant (here, Carter/Mondale) in the

joint fundraiser absorbs more than its pro rata share of Ilplnll,.

the excess amount represents an in-kind contribution to the other
committee (here, Kennedy for President). The Kennedy share of proceeds
was 85.63% of receipts. Total expenses for the event were §73,815.08.
To date, the Unity Committee has distributed $295,099 to Kennedy
for President, which is $45,692.54 more than Kennedy for President's
proper net share of proceeds (5312,617.10 - 85.63% of the Iiaiﬂltll,
The interim audit report recommended that the Unity Committee
seek a refund of approximately that amnuntlffrom Fennedy for
President and distribute it to Carter/Mondale. The Unity Committee
has declined to comply with that recommendation, contending that the
principle that expenses of joint fundraisers be shared pro rata is not
a matter of law, since it has been enunciated only in Advisory Opinions.
Beginning with AO 1977-14, the Commission has cautioned advisory
opinion recipients that expenses of joint fundraisers must be allocated
in the same proportion as are proceeds in order that a contribution is
not made by one participant to the other. See also, AOs 1977-61, 1979-12
and 1979-35. The Unity Committee's response charges that "those four

Advisory Opinions constitute an attempt by the Commission to ecircumvent

the Act's detailed procedures for promulgating regulations.”

1/ The amount the audit report recommends be refunded is slightly at
variance with the 545,692.54 fiqure. The auditors finally recommended
that 544,692.18 be returned, following receipt of late transfers.
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(Attachment 2 at 2). It cites 2 U.S5.C. §437 f (b), asserting that
the Commission's position, as taken in the four AOs, amounts to
"legal legerdemain” that Congress intended to proscribe by ;hl
cited lectinn.E/

In fact, the cited advisory opinions merely spell out the
plain rule that one committee's payment of solicitation expenses for
another committee constitutes the making of a contribution to the
benefitting committee. This rule is clearly spelled out in the
statute and regqulations. A "contribution" is defined at 2 U.S.C.
§431(8) (A) (i) to include "any gift, subscription, loan, advance, or
deposit of money or anything of value made by any person for the
purpose of influencing any election for Federal office.” Under
11 C.F.R. §100.7(a) (1) (iii), “"anything of value" includes "all
in-kind contributions" and "the provision of any goods or services

without charge."

In California Medical Association v. Federal Election Commission,

101 S. Ct. 2712 at 2723 n. 19 (198l1), the Supreme Court reaffirmed

that Congress intended that all forms of contributions detailed in

2/ 2 U.S.C. §437 £ (b) provides:

"Procedures aEElicnhle to initial grogasal of rules or regulations,
and advisory opinions. Any rule o aw which is not stated in this

Act or in chapter 95 or Chapter 96 of Title 26 may be initially proposed
by the Commission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title. No opinion of an advisory
nature may be issued by the Commission or any of its employees except

in accordance with the provisions of this section.”

The Commission presently is considering proposed regulations on all
aspects of joint fundraising. The draft regulations contain the same
provision on shared expenses that has been enunciated in advisory
opinions. Proposed 11 C.F.R. §102.7(b) (7). Attachment 3
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74
§431(8) (A) be subject to the limitations of §44la. Accord, Buckley v.

.
]

Valeo, 424 U.5. 1, 37; United States v. Chestnuf. 394 F. Supp. 581-87
(S.D.N.Y. 1975), aff'd, 533 F.2d 40 (2d Cir. 1976), cert. denied,
429 U.S. 829 (1976). The Commission consistently has reminded advisory
opinion recipients that allocation of expenses must be done with in §44la
limits, as the AOs cited by the Unity Committee illustrate.

The Unity Committee further objects to the findings on pro
rata allocation of expenses on the substantive ground that, since the
event was post-nomination, a contribution "for the purpose of influencing
(the) election" cannot have been made by Carter/Mondale in picking-up
the excess expenses, as is'required by the Act's definition of "con-
tribution."” 2 U.S5.C. §431(8) (A). That contention overlooks 1l C.F.R.
§110,1(g) (2), which provides that: "Contributions made to retire
debts resulting from elections held after December 31, 1974 are subject
to the limitations of this Part 110" (Contribution and Expenditure
Limitations). Senator Kennedy's campaign debt derived from the
presidential primary elections.

A further contention by the Unity Committee is that the
Commission treats authorized political committees differently from
all other committees, and that the Act does not justify that dis-
tinction. 1In support of this proposition, however, the Committee
incorrectly cites several advisory opinions. Contrary to the Committee's
assertion, the opinions referred to do not demonstrate that one
committee may pay another's solicitation expenses without making a
-EFﬁ;ﬁg_Edurt'saw‘the inclusion of all forms of financial and in-kind
support within the contribution limits as integral to the Act's scheme
of preventing political corruption. It warned, "(I)f an individual or
association was permitted to fund the entire operation of a political
committee, all moneys solicited by that committee could be converted into
contributions. 1In this manner, political committees would be able to

influence the electoral process to an extent disproportionate to their
‘public support...In so doing, they could corrupt the political process

in a manner that Congress, through its contribution restrictions, has
sought to orohibit."™ CMA v. FEC, gupra, 101 S.Ct. 2712 at 2723 n. 19,




contribution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the uniqua
relationship between trade associations and their member corporationa.
It approved member corporations' payments to the trade association
which were to be used by the association's political action committee;
the AO recognized that, since the Act permits member corporations to
freely support their association with dues that are partially used for
the PAC, direct support for the PAC is contemplated by the Act. AO
1980-59 cannot be said to authorize the support respondents argue
one candidate's committee should be able to provide to another's
committee.

Similarly, Re AOR 1976-24 is not supportive of respondents'
position. The joint solicitation involved there was conducted by a
federal committee and a legislative fund not involved in federal

4/
elections. It is inapposite to the relationship between Carter/Mondale

and Kennedy for President . -
While the Unity Committee also relies upon AO 1979-75, involving
joint solicitation by a national trade association and its member state

groups, in fact that A0 did not consider the question of pro-rating
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expenses of the solicitation, despite the Committee's contention. It is
noteworthy, moreover, that had the Commission there considered the ]
pro-rating question, the Act's express exemption for payment of solicitation
expenses by an incorporated membership organizatiorn would virtually

compel the result that no contribution results where the membership

organization pays the solicitation expenses for its federal and non-
5/
federal committees. 2 U.S.C. §§441lb(b) (2)(C); 431(8) (B) (vi).

4/While the AOR asked whether the federal committee could bear the entire
solicitation costs, the Commission did not answer that gquestion.

5/In connection with the Unity Committee's contention that the Commission
improperly treats joint solicitations by trade associations and labor
unions differently from those by all other committees, reference also was

made by the Committee to FEC Audit Report #159, at 3-4 (1978).That ref-
ference appears to be inaccurate; Audit Report #159 is not pertinent.
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Further, the Committee's contention that the Commission
arbitrarily favors solicitations by labor and trade organizations
and corporations ignores consistent court rulings approving the
Act's special treatment, as to solicitations, for unions aﬁd cor-
porations, in view of their otherwise circumscribed activities under
the Act. 2 U.S.C. §441 b (b) (2)(c). See, e.g., California Medical
Association v. Federal Election Commission, supra, 101 S. Ct. at ﬁ?!l
("The differing restrictions placed on individuals and unincorporated
associations, on the one hand, and on unions and corporations, on
the other, reflect a judgment by Congress that these entities have
differing structures and purposes, and that they therefore may require
different forms of regulation in order to protect the integrity of
the electoral process."). ;

Therefore, it is recommended that the Commission find reason
to believe the Carter/Mondale Presidential Committee has violated
2 U.S5.C. §44la(a) (1) (A) by making an excessive contribution to the
Kennedy for President Committee, in the form of a disproportionate
share of Unity Dinner expenses, and that the Kennedy Committee has
violated §44la(f) by knowingly accepting such contribution.

2. NOTICE TO CONTRIBUTORS OF ALLOCATION OF CONTRIBUTIONS

At the time of the audit report, it was unclear whether there
had been a resolution of the basis for the second finding: failure
of the Unity Committee to notify contributors of the allocation of
their contributions. At the time of the Audit report, a draft of such
a notification had been submitted by the Committee. While the
Committee's June 12, 1981 response to the interim audit report said the
Committee was "in the process of sending"” the letter to contributors,

this Office's review of the final audit report noted that the letters

‘may be being held pending resolution of the distribution problem.
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The recently proposed regulations on joint fundraising would require
disclosure of the allocation formula to contributors at the time of
the solicitation. At present, however, the auditors' finding rests
on the participants' own agreement to notify contributors of the
eventual allocation of proceeds. Therefore, there is no recommendation
for Commission action on this matter; as a part of the enforcement
process, the Committee's fulfillment of its obligation of notification
will be sought.
3. REFUND OF INDIVIDUALS' EXCESS CONTRIBUTIONS

The third finding involves Committee receipt of contributions
totalling $5,900 from individuals who already had contributed $1,000
to both Carter/Mondale and Kennedy for President. Additionally, there
was a $5,000 contribution to the Unity Committee by a multicandidate
committee that already had contributed $5,000. Photocopies of refund
checks for the $5,000 amount, and for $4,000 of the $5,900 in excess
individual contributions, have been furnished by the Unity Committee.
Because there is no evidence that 51,900 in individual contributions
has been refunded, the matter was referred to OGC. The Unity Committee's

response to the interim audit report simply stated that the Committee
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had refunded (all) contributions the Audit Division found excessive; no
reference was made to the $1,900 for which copies of refund checks
were not furnished. Therefore, a violation by the Unity Committee of
2 U,5.C. §44la(f) appears to be made out in the knowing acceptance
of contributions violative of §44la(a) (1) (A), i.e., contributions
that exceed the individual contributors' §44la limits.
4. EARMARKED CONTRIBUTIONS

The fourth finding concerns $12,000 in contributions to the

Unity Dinner that were earmarked for Carter/Mondale. Of those, a

$1,000 contribution is not acceptable to Carter/Mondale because it




represents an excess contribution for the contributor,

Page (9)

The interim audit report recommended that the earmarked
contributions acceptable to Carter/Mondale be included in the
proceeds distributed to that Committee, and that the unacceptable
$1,000 be refunded to the contributor.

The Unity Committee's response to the interim audit report |
said that the recommended action would not be taken pending the
Commission's ruling on the first finding, which will determine final
distribution of dinner proceeds (see supra). Because of the
delay to date in complying with the requirements that 2 U.5.C. §44la(a) (8)

places on intermediary recipients of earmarked contributions, a violation

of that section appears to be made out by the Unity Conndtté;‘l failure

to report the source of the contribution and the intended recipient

to both the Commission and the intended recipient (here, Carter/Mondale).
Additionally, the Unity Committee's delay to date in allocating
contributions earmarked for Carter/Mondale to that committee has resulted
in an apparent violation of 2 U.S.C. §434(b) (2) and (3) by Carter/
Mondale. Those provisions of the Act require committees to report

to the Commission all contributions received and to identify all persons
contributing in excess of $200 within a calendar year, and the amounts
and dates of their contributions.

RECOMMENDATION

1. Find reason to believe that the Carter/Mondale Presidential
Committee violated 2 U.S.C. §44la(a) (1) (A) by making an excessive
contribution to the Kennedy for President Committee in the form of
expenses of the Carter/Kennedy Unity Dinner that exceed the pro rata

share of proceeds of that dinner received by Carter/Mondale.
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2. Find reason to believe the Kennedy for President Committee
violated 2 U.S5.C. S44la(f) by knowingly accepting a contribution
from the Carter/Mondale Presidential Committee that is violative
of 2 U.5.C. §44la(a) (1) (A), in the form of expenses of the Carter/
Kennedy Unity Dinner that exceed the pro rata share of proceeds of
that dinner received by Carter/Mondale.
3. Find reason to believe the Carter/Kennedy Unity Dinner Committee
vioclated 2 U.S5.C. §44la(f) in knowingly accepting contributions
volative of §44la(a) (1) (A), as to contributions exceeding contributors'
individual §44la limits.
4. Find reason to believe the Carter/Kennedy Unity Dinner Committee
violated 2 U.S.C. S§44la(a)(8) in failing to report to the Cammission
and to the Carter/Mondale Presidential Committee those contributions
earmarked for Carter/Mondale.
5. Find reason to believe the Carter/Mondale Presidential Committee
violated 2 U.S.C. §434(b) (2) and (3) by failing to report to the
Commission receipt of contributions earmarked for Carter/Mondale and
collected by the Unity Committee.
6. Send the attached letters.
Attachments

Interim Audit Report

Response of Carter/Kennedy Unity Dinner Committee to

Interim Audit Report

Draft of 11 C.F.R. §102.7(b) (7).
Letters to Respondents

\7&‘2/ é; / ‘?f / Charles

Date

Kenneth A. Gross /
Associate General Counsel




Wirrtiax C. OLDARKER '
ATTORNEY AT LAW .
1080 BEVENTEENTH BTREET, ¥ W
WASHII'OTOX, D C BOODS

TELEPHONE CABLE ADDRESS: "CMALORAT™

202 000 - 0305 - June 12, 1981 IO = BES - puey

Mr. Robert J. Costa
‘Assistant Staff Director
Audit Division

Federal Election Commission
1325 K Streec, N.W.
Weshington, D.C. 20463

Dear Mr. Costa:

.This letter is submitted on behalf of the Carter/
Kennedy Unity Dinner Cormittee in response to your letter

of May 6, 1981, enclosing a copy of the interim audit report
for the Committee.

Recamqpndation A,

-
-

(1) The Committee wishes to object to the interim report's
recommendations that the Committee should seek a refund of
$46,633.41 from the Kennedy for President Committee and dis-
tribute $44,692.18 to the Carter/Mondale Committee.

This recommendation is based on the erroneous contention
that, as a matter of law, authorized committees that engage in
joint fundraising must share expenses on a pro-rata basis.
There is no FEC regulation which requires joint fundraising
expenses to be shared on this particular basis and, indeed,
the Commission has permitted non-pro-rata sharing of joint

fundraising expenses in situations not involving authorized
committees.

The interim audit report reflects the:lack of a regulatory
basis for its position by citing no statutory or regulatury
support for its legal argument, instead only four Advisory
Opinions. The Committee is willing to concede that the Com-
missicn could, if it so desired, promulgate a regulation that
would require pro-rata sharing of joint fundraising expenses by
political commnittees. The Advisory Opinion process, however,
cannot substitute for the issuance of regulations. The Federal
Election Campaign Act mandates that ''[alny rule of law which
is not stated in this Act ... may be initially proposed only as
a rule or regulation pursuant .to the procecdures established in
section 438(d)." 2 U.S.C. § 437£(b)(Supp.III 1979).
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‘this. AD 1977-14 gives no citation of the section of the Act
or Cormission regulations on which the pro-rata rule is ba

Mr. Rnherza Costa
June 12, 1 .
Page Two

The pro-rata sharing rule stated by the four Adviso i
ﬂsininnl cited in the interim report (Advisory Opinions 1977-1&y
1977-61, 1979-12, and 1979-35) is not set forth in the Act or
in Commission regulations. The Advisory Opinions cited reflact

although it does contain a tangential footnote referring t ﬁi.d
regulation that treats the entire amount paid for a ticket to
a undrliiinE event as a contribution by the purchaser. (Curse
version at 11 C.F.R. § 100.7(a)(2) (1981).) Eimilu:lr. AO 1977
only cites two previous Advisory Opinions, neither of which 'Ly
any direct statutory-or regulatory suipnrt. In AO 1979-12 the
Commission pointed td the Act's definition of contriburion-in-
kind and the general rule for allocating expenditures between
candidates in 11 C.F.R. § 106.1. But the nglncatinn rule ciced |
only requires a reasonable basis allocation and the different &
treatment accorded joint fundraising by non-affiliated separata |
segrezated funds shows that non-pro-rata sharing is not Der se
unreasonable. Subseguently, in Advisory Opinien 1979-35, the
Commission once again set forth the pro-rata sharing rule with=
out any support for its position.

The four Advisory Opinions constitute an attempt by the
Commission to circumvent the Act's detailed procedures for pro= "}
mulgeting regulations. It is precisely this type of legal
legercdemain that Congress intended co prevent by enacting the
prohibition contained in 2 U.S.C. § 437£(b).

Even assuning, arguendo, that the Act's definition of
centribution-in-kind mIEn: require some expense sharing

between authorized committees in certain situations, there 1is
the threshold question of whether, in the case of the Unity
Dinner Commictee, payments for expenses by one candidate were
nade for the purpose of influencing the election of the other
candidate, See 2 U.S.C. § 431(8)(A) (Supp.1lI 1979). Post-
electicn jeint fundraisinz between two opnonents cannot be
interpreted logically to be for the purpose ol influencing a
candidate's election. It strains credulity to argue that a
candidate would make expenditures te influence the nomination
or election of his or her opponent. Furthermore, at the time
the Unity Dinner was held, Senator Kennedy had lost the nomi-
nation and President Carter was engaged in a general election
campaign against then Governor Reagan and Congressman John
Anderson. It therefore was iinpossible for the Carter/iondale
Committee's payment of most of the fundraising expenses of the
Unitcy Dinner Committee to have been for the purpose of in-
fluencing Senator Kennedy's election, and inconceivable that it
was for the nurpose of influencing the eleccion of Rohald
Reagan or John Andersan.




Mr. Robert J. Costa .
June 12, 1981

Page Three

Furthermore, the Commission-has adopted a different rule

for joint solicitations conducted by labor organizations and

trade associations. In these situations the Commission has not
‘required fundraising expenses to be shared on a pro-rata basis,

or be considered a contribution, even where the participatinzg ;
groups are not affiliated. One labor organization may, 4in fact,

ear the entire expense of soliciting contributions to another
labor organization's separate segregated fund. See FEC Audit
Report #159, at 3-4 (1978). Similarly, a member corporation of

an incorporated trade association may help defray the admini-
strative expenses of the trade association's separate segregated
fund without this being considered a contribution. Advisory
Opinidn 1980-59. Both these decisions, it should be emphasized,
involved unaffiliated organizations. The Commission also has
not required that joint federal-state solicitation expenses be
pro-rated between an organization's state and federal committees
s0 long as all expenses are borne by a political fund which
contains-only monies dawlfully contributed under Act. €See
AOR 1976-24.) Similarly, the Commission has permitted a national |
trade association and its member state groups to en§age in joint
solicitation without pro-rating expenses (see AO 1979-75).

The Commission has not explained why it treats authorized
comnittees differently from other political committees. Since
the definition of contribution is equivalent £for all political
cormmittees, there appears to be no rational basis for the
distincrion. 1If authorized cemmittees are to be penalized for
their status, due process requires there at least be a rational
basis for doing so and that this basis be articulated in a manner
that would permit judicial review. £ the Commission determines =
that there is a rational basis for treating authorized committees
differently, it should propose a regulation, with notice and
opportunity for pudlic comment, and allow the Act's legislative
review. The regulation should be accompanied with an explanation
and justification articulating the basis for the Commission's
decision. Until that is done, the Commission's arbitrary treat-
ment of joint fundraising by authorized committees offends
constitutional requirements of due process and violates the
Act's attempt to prevent such arbitrary treatment through the
safeguard of legislative review of regulations.
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(2) The Committee is in the process of sending the
attacned leccer (Exhibit I) to contributors to notify them as to
how their contributicns were allocated.
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Mr, Robert Cost '
June 12, 1981
Page Four

Recormendation B.

The Committee has refunded the contributions the Audit
Division found to be excessive. Copies of the refund checks
are enclosed. (Exhibit II.)

Recommendation C.

(1) As this recommendation is contingent on the
Commission's determination with respect to the Committee's
response to Recommendation A, the Committee will withhold action
on these earmarked contributions.

(29 With respect to the 52,000 contribution earmarked to
the Kennedy for President Committee, the Committee obtained a
letter signed by both the signator of the check and her spouse
that states that the contribution was a joint contribution.
This documentation is enclosed as Exhibic III.

William“C daker

Enclosures

cc: Commissioners., General Counsel
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Dear .=

President Carter and Senator Kennedy wish to thank you
for your generous ccnt;ibuticm to the Carter/Kennedy Unity
Dinner held last September.

This is to let you know that your contribution was

allocated To

Your past, and we trust, future support of the
Democratic Party is deeply appreciated.

Sincerely,

William C. Oldaker
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(ii) Designated contributions ch exceed the con-

tributor's limit to the designated participant

under 11 C.F.R. Part 110 nnﬁ not be re-allocated

by the fundraising representative absent the

permission of the contributor.

(7) Allocation of Expenses and Distribution of Net Prncl!g!if

(i) 1If participating committees are not affiliated as

defined in 11 C.F.R. 110.3 priﬂt to the jﬂint £ '--:
raising activity and are not committees of the llll;¥

peolitical party: 4
(A) After gross contributions are allocated among A

e “the participants under 11 C.F. i'iﬁz.?tcltﬁlllt
the fundraising representative shall determin f

each participant's share of expenses based f:

_on the percentage of the total receipts each 1

participant has been allocated. See 11 C.F.R."

102.7(e)(3)(i) regarding funds not included in_

total receipts for expense allocation purpose

To determine each participant's net proceeds,

83040390345

the fundraising representative shall subtract
the participant's share of expenses from the
amount that participant has been allocated
from gross proceeds.
(B) A participant may only pay expenses on
behalf of another participant subject
to the contribution limits of 11 C.F.R.

Part 110.

lIllIlIlIIllIlllllIllllIllIIIIlIIIlllIIlIlIllllllllllll-----...
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If participating committees are affiliated as
defined in 11 C.F.R 110.3 prior to the joint.
fundraising activity or if plrticip;ntl are
committees of the same political party, ex-
penses need not be allocated among those
participants. Payment of such expenses by

an unregistered comnittee or organization

on behalf af.nn affiliated political committee
may cause the organization to become a political
conmittee.

Payment of expenses may be made from_gross

proceeds by the fundraising representative.

(8) Reporting of Receipts and Disbursements.
(i) Reporting Receipts

(A) If the fundraising representative is a
separate fundraising committee or a
participating committee, the fundraising
representative shall report all funds
received in the reporting pérind in which
they are received. If the fundraising
representative is a commercial fundraising
ayent or firm, a participating political
conmittee shall report gross receipts in
the reporting period in which they ara

received by fundraising representative.
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FEDERAL ELECTION COMMISSION
WASHINCTON, DC 20463

William C. Oldaker, Esquire
1050 Seventeenth Street, N.W.

Re: MUR 1392

Dear Mr. Oldaker:

On ¢+ the Federal Election Commission
determined that there is reason to believe that your client,
the Carter/Kennedy Unity Dinner Committee, violated 2 0.S.C.
§44la(f) and 441a(a)(8), provisions of the Federal Election
Campaign Act of 1971, as amended ("the Act") by knowingly -~
accepting contributions violative of 2 U.S5.C. §44la(a)(l)(A)
and by failing to report to the Commission and to the Carter/
Mondale Presidential Committee those contributions earmarked for
Carter/Mondale. The General Counsel's factual and legal analysis,
which formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter within
fifteen (15) days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against
your client, the Commission may find probable cause to believe
that a violation has occurred and proceed with conciliation.

Of course, this does not preclude the settlement of this matter
through conciliation prior to a finding of probable cause to
believe if you so desire. See 11 C.F.R. §11l1.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §437g(a)(4)(B) and §437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.




William C. Oldaker
Page 2

For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned to
this matter, at 202-523-4073.

Sincerely,

John Warren McGarry ¥y
Chairman

403903 1¢8
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Enclosures
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@=raL ELECTION commission @
GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1392
STAFF 3

Nancy B. Nathan

RESPONDENT: Carter/Kennedy Unity 523-4073
Dinner committee

SOURCE OF MUR: I NTERNALLY GENERATED
SUMMARY OF ALLEGATIONS

The Commission's interim audit report of the Carter/Kennedy
Unity Dinner Committee detailed apparent 2iolationu of the Federal
Election Campaign Act of 1921, as amended. Referred to the -.
Commission's Office of General Counsel for further review and action
were the following findings as to the Carter/Kennedy Unity Dinner. sw..ss=sams
1) an excessive contribution under 2 U.S.C. §44la(a) (1) (A) (totalling
about $45,000) by the Carter/Mondale Presidential Committee ("Carter/
Mondale") to the Kennedy for President Committee, resulting from
Carter/Mondale's assumption of all expenses of the Unity Dinner,

rather than the same proportion of expenses as of proceeds, and the
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acceptance by Kennedy for President of an excessive contribution; (2)
failure of the Unity Committee to document notification to contributors
of the allocation of their contributions, as the participants in

the Unity Dinner previously had agreed, so that contributors might
observe the §441la limits; (3) failure by the Unity Committee to document
refunds of some contributions received from persons who had exceeded
their individual contribution limits; and (4) failure by the Unity
Committee to allocate contributions earmarked for Carter/Mondale,

pending the Commission's resolution of the guestion of allocatinon
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(2)
of expenses, supra.

FACTUAL AND LEGAL ANALYSIS

The Carter/Kennedy Unity Dinner Committee ("the Unity Committee®)
registered with the Federal Election Commission ("the Commission®)
as a joint fundraising committee, and was authorized by President
Jimmy Carter and Senator Edward M. Kennedy on September 30, 1980.
Affiliated with the Unity Committee were the Carter/Mondale Presidential
Committee and the Kennedy for President Committee. Headquarters of the

Unity Committee are in Washington, D.C.

The audit covered the period of October 1, 1980 through
Lecember 31, 1980. The Unity Committee reported an opening cash
balance of =0-, total receipts of $360,587.10, total disbursements of

$365,181.50, and a closing cash balance of $15,405.60.

l. ALLOCATION OF FUND-RAISING EXPENSES

By pre-arrangement, proceeds of the Unity Dinner were to go
to the Kennedy Committee, at least to the extent of $500,000. Dinner
receipts totalled $365.062.85. Subtracted from that gross by Audit was
552,445.75, because certain contributions were earmarked for Carter/
Mondale and because the § 44laf{a) (1) (A) individual contribution limits
of some contributors barred allocation of their contributions to
the Kenneay Committee (see infra).

As the audit report notes, Adivsory Opinions 1977-14, 1977=61,
1979%=12 and 1979-35 reflect the Commission's consistent position

that when there is unegual distribution of proceeds from a joint
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fundraiser, expenses ordinarily must be shared on a pro rata basis.
Where one participant (here, Carter/Mondale) in the joint fundraiser
absorbs more than its pro rata share of expenses, the excess amount
represents an in-kind contribution to the other committee (here,
Kennedy for President). The Kennedy share of proceeds was 85.63%

of receipts. Total expenses for the event were $73,815.08. To date,
the Unity Committee has distributed $295,099 to Kennedy for President,
which is $45,692.54 more than Kennedy for President's proper net
share of proceeds ($312,617.10 — B85.63% of the expenses.)

The interim audit report recomended that the Unity Committee
seek a refund of approximately that amuuntif from Kennedy féf
Prgsident and distribute it to Carter/Mondale. The Unity Committee
has declined to comply with that recommendation, contending that
the principle that expenses of joint fundraisers be shared pro rata
is not a matter of law, since it has been enunciated only in Advisory
Opinions.

Beginning with A0O-1977-14, the Commission has cautioned
advisory opinion recipients that expenses of joint fundraisers must
be allocated in the same proportion as are proceeds in order that a
contribution is not made by one participant to the other. See also,
ADs 1977-61, 1979-12 and 1979=35. The Unity Committee's response charges
that "those four Advisory Opinions constitute an attempt by the Commission

to circumvent the Act's detailed procedures for promulgating regulations."®

1/ The amount the audit report recommends be refunded is slightly
at variance with the 545,692.54 figure. The auditors finally
recommended that 544,692.18 be returned, following receipt of late
transfers.
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,:itn 2 U.S5.C. §437 ¢ th’ asserting that

the Commission's position, as taken in the four AOs, amounts to

"legal legerdemain” that Congress intended to proscribe by the
2 ;

cited section.

In fact, the cited advisory opinions merely spell out the
plain rule that one committee's payment of solicitation expenses for
another committee constitutes the making of a contribution to thl{
. benefitting committee. This rule is :1-l:iy spelled out in the statute
and regulations. A "contribution” is defined at 2 U.S.C. §431(8) (A) (1)
to include "any gift, subscriptien, loan, advance, or deposit of money

or anything of value made by any person for the purpose of influencing

r
L.

any election for Federal office."™ Under 11 C.P.R. §100.7(a) (1) (ii4),
¢ ——— -— _— ol -
"anything of value®™ includes "all in-kind contributions®™ and “"the
provision of any goods or services without charge."

In California Medical Association v. Federal Election Commission,

101 S. Ct. 2712 at 2723 n. 19 (198l1), the Supreme Court reaffirmed

that Congress intended that all forms of contributions detailed in
3/
§431(8) (A) be subject to the limitations of §44la.

2/ 2 U.5.C. §437 £ (b) provides:
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"pProcedures applicable to initial proposal of rules or regulations,
and advisory opinions. Any rule of law which is not stated in this
Act or in chapter 95 or chapter 96 of title 26 may be initially proposed
hy the Commission only as a rule or regulation pursuant to procedures
ectablished in section 438(d) of this title. No opinion of an advisory
nac:re may be issuved by the Commission or any of its employees except
in accordance with the provisions of this section.”

The Commission presently is considering proposed regulations on all
aspects of joint fundraising. The draft regulations contain the same
provision on shared expenses that has been enunciated in advisory
opinions. Proposed 11 CFR §102.7(b) (7).

3/ The Court saw the inclusion of all forms of financial and %n-kind
Supoore witshin the contribution limits as integral to the Act's scheme

of mreventing political corruption. It warned, "(I)f an individual or
association was permitted to furnd the entire operation of a political
commit=ee, all moneys solicited by that committee could be convarted into
~an=-ibutions. In this manner, political committees would be able to
influence the electoral process to an extent disproportionate to their
sublic support...In so doing, they could carrgpt the pol:;if;l ;rngess

in =anner that ngres through its contribution restrictlons, has
i "'“'-.‘éieérgﬂiabis??'élmsé. TEe . Jeuora, 101 §.Ct. 2712 at 2723 n. 19,
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Accord, qucklny v. Valeo, 424 U.S,. 1, 37; United States v. Chestnut,
394 F. Supp. 581, 586-87 (S.D.N.¥Y. 1975), aff'd, 533 P.2d 40 (24 Cir.
1976), cert. denied, 429 U.S. 829 (1976). The Commission consistently
has reminded advisory opinion recipients that allocation of expenses
must be done within §44la limits, as the AOs cited by the Unity
Committee illustrate,

The Unity Committee further objects to the findings on pro

rata allocation of expenses on the substantive ground that, since the i%
event was post-nomination, a contribution "for the purpose of 1n£1u¢n=im|ii
(the) election" cannot have been made by Carter/Mondale in picking-up 3

the excess expenses, as is required by the Act's definition of "con-

-

tribution." 2 U.S.C §431(8) (A). That contention overloocks 11l CFR

§110.1(qg) (2), whiah prnvié;l that: "Contributions made to ;;tiri

>

debts resulting from elections held after December 31, 1974 are subjact
to £hl limitations of this Part 110" (Contribution and Expenditure
Limitﬁtians}. Senator Kennedy's campaign debt derived from the
presidential primary elections.

A further contention by the Unity Committee is that the

e
o
()
M
o
A )
o

Commission treats authorized political committees differently from

3

all other committees, and that the Act does not justify that dis-

8

tinction. In support of this proposition, however, the Committee
incorrectly cites several advisory opinions. Contrary to the Committee 'S
assertion, the opinicns referred to do not demonstrate that ons
committee may pay another's solitication expenses without making a
contribution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the unigue
relationship between trade associations and their member corporations.
It approved member corporations' payments to the trade association
which were to be used by the association's political action committee;
the AD recognized that, since the Act permits member corporations to

Erpalv support their association with dues that are partially used for
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the PAC, direct support for the PAC is contemplated by the Act. AD
1980-59 cannot be said to authorize the support respondents argue
one candidate's committee should be able to provide to another's
committee. +

similarly.nn:hnn 1976-24 is not supportive of respondents'
position. The joint solicitation involved there was conducted by a
federal committee and a legislative fund not involved in federal
tlectinns.!f It is inapposite to the relationship between Carter/Mondale
and Kannedg_fnr President , - -

While the Unity Committee also relies upon AO 1979-75, invnlvinq

joint solicitation by a national trade association and its member state

groups, in. fact-that A0 did not consider the question of pzo-rating

3

expenses of the solicitation, despite the Committee's contention. It is
noteworthy, moreover, that had the Commission there considered the 2
pro-rating questiocn, the Act's express exemption for payment of solicitatics
expenses by an incorporated membership organization would virtually

compel the result that no contribution results where the membership
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crcanization pays the solicitation expenses for its federal and non-

5
fecderal committees. 2 U.S5.C. §§441b(b) (2) (C); 431(8) (B) (vi).

8 3

4/ Wnile the AOR asked whether the federal committee could bear the
entire solicitation costs, the Commission d4id not answer that
question.

5/ In connection with the Unit,Committee's contention that the :
Cormmission improperly treats joint solicitations by trade associations
and labor unions differently from those by all other committees, re-
ference 2lso was macde by the Commititee to FEC Audit Report #1359, at

3=4 (1978) . That reference appears to be inaccurate; Audit Report 2159

is not pertinent.
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Further, the Committee's contention that the Commission
arbitrarily favors solicitations by labor and trade organizations
and corporations ignores consistent court rulings approving the
Act's special treatment, as to solicitations, for unions and anr-"
porations, in view of their otherwise circumscribed activities under
the Act. 2 U.S.C. §441(b) (b) (2) (c). See, e.9., California Medical

Association v. Federal Election Commission, supra, 101 S. Ct. at 2724
("The differing restrictions placed on individuals and unincorporated

associations, on the one hand, and on unions and corporations, on
the other, reflect a judgment by Congress that these entities have
differing structures and purposes, and that theay therefore may require
different forms of regqulation in order to protect the integrity of
the electoral process.”).

Therefore, it is recommended that the Commission find reason
to believe the Carter/Mondale Presidential Committee has vioclated
2 U.5.C. §44la(a) (1) (A) by making an excessive contribution to the
Kennedy for President Committee, in the form of a disproportionate
share of Unity Dinner expenses, and that the Kennedy Committee has
violated §44la(f) by knowingly accepting such contribution.

2. NOTICE TO CONTRIBUTORS OF ALLOCATION OF CONTRIBUTIONS

At the time of the audit report, it was unclear whether there
had been a resolution of the basis for the second finding: failure
of the Unity Committee to notify contributors of the allocation of
their contributions. At the time of the Audit report, a draft of such
a notification had been x_luhmittnd by the Committee. As a part of the
enforcement process, the Coumittee's fulfillment of its obligation

of notification will be sought.




3, REPUND OF INDIVIDUALS'EXCESS CONTRIBUTIONS
The third finding involves Committee receipt of contributions
totalling $5,900 from individuals who already had contributed §1,000
to both Carter/Mondale and Kennady for President. Additionally, there
was a $5,000 contribution teo the Unity Committee by a multicandidate

committee that already had contributed $5,000. Photocopies of refund

checks for the $5,000 amount, and for $4,000 of the $5,900 in sxcass
individual contributions, have been furnished by the Unity Committse.
Because there is no evidence that $1,900 in individual contributions

has beean refunded, the matter was referred to OGC. The Unity Committee's 5_
response to the interim audit report simply stated that the Committee

had refunded (all) contributions the Audit Division found excessive; no

raference was made to the $1,900 for which copies of refund checks

were not furnished. Therefore, a violation by the Unity Committee of

2 U.5.C. §44la(f) appears to be made out in the knowing acceptance

of contributions wviolative of §44la(a) (1) (A), i.e., contributions

that exceed the individual contributors' §441la limits.

4. EARMARKED CONTRIBUTIONS

The fourth finding concerns $12,000 in contributions to the

Unity Dinner that were earmarked for Carter/Mondale. Of those, a

$1,000 contribution is not acceptable to Carter/Mondale because it

represents an excess contribution for the contributor.

The interim audit report recommended that the earmarked

contributions acceptable to Carter/Mondale be included in the

proceeds distributed to that Committee, and that the unacceptabla

$1,000 be refunded to the contributor.
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The Unity Committee's response to the interim audit report
said that the recommended action would not be taken pending the
Commission's ruling on the first finding, which will determine
final distribution of dinner proceeds (see supra). Because of the
delay to date in complying with the requirements that 2 U.S.C. ‘
§44la(a) (8) places on intermediary recipients of earmarked contri=-
butions, a vioclation of that section appears to be made out by the
Unity Committee's failure to report the source of the contribution
and the intended recipient to both the Commission and the intended
recipient ihe{i. Carterfﬁaqflle]. Additionally, the Unity qufdttua's
delay to date in allocating contributions earmarked for Carter/Mondale
to that committee has resulted in an apparent violation of 2 U.S5.C.
§434(b) (2) and (3) by Carter/Mondale. Those provisions of the Act
require committees to report to the Commission all contributions
received and to identify all persons contributing in excess of $200
within a calendar year, and the amounts and dates of their contri-

butions.

Therefore, it is recommended that the Commission find reason
to believe that the Carter/Mondale Presidential Committee violated
2 U.S5.C. §44la(a) (1) (A) by making an excessive contribution to the
Kennedy for President Committee in the form of expenseslnf the
Carter/Kennedy Unity Dinner that exceed the pro rata share of proceeds
of that dinner received by Carter/Mondale; find reason to believe the
Kennedy for President Committee violated 2 U.S5.C. §44la(f) by knnqinqu
accepting a contribution from the Carter/Mondale Presidential Committee
that is violative of 2 U.S5.C. §44la(a) (1) (A), in the form of expenses

of the Carter/Kennedy Unity Dinner that exceed the pro rata share of
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proceeds of that dinner received by Carter/Mondale; find reason

to believe the Carter/Kennedy Unity Dinner Committee vinlnétd 2
U.5.C. §44la(f) in knowingly accepting contributions violative of
§44la(a) (1) (A), as to contributions exceeding contributors' +
individual §44la limits; find reason to believe the Carter/Kennedy
Unity Dinner Committee violated 2 U.S5.C. §44la(a) (8) in failing teo
report to the Commission and to the Carter/Mondale Presidential
Committee those contributions earmarked for Carter/Mondale; and
£ind reason to believe the Carter/Mondale Presidential Committee

violated 2 U.S5.C. §434(b) (2) and (3) by failing to report to the

E

— ——

Comnission receipt of contributions earmarked for Carter/Mondale and

3

collected by the Unity Committee.
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20443

S. Lee Kling, Treasurer
Carter/Mondale Presidential Committee
4710 Bethesda Avenue

Suite 302

bethesda, Maryland 20814

Re: MUR 1392

Lear Mr. Kling:

On  the Federal Election Commission
determined that there is reason to believe that your committee
violated 2 U.S.C. §§434(b)(2), 434(b)(3), and 441(a)(1)(A),
provisions of the Federal Election Campaign Act of 1971, as
amended ("the Act") by failing to report to the Commission
receipt of contributions earmarked for the Carter/Mondale
Presidential Committee and collected by the Carter/Mondale
Unity Dinner Committee, and by making an excessive contribution
to the Kennedy for President Committee in the form of expenses
of the Carter/Kennedy Unity Dinner that exceed the pro rata share
of proceeds of that dinner received by Carter/Mondale. The General
Counsel's factual and legal analysis, which formed a basis for
the Commission's finding, is attached for your information.

Under the Ahct, you have an opportunity to demonstrate
that no action should be taken against you. Please submit any
factual or legal materials which you believe are relevant to
the Commission's consideration of this matter within fifteen
(15) days of your receipt of this letter.

In the absence of any additional information which demonstrates
that no further action should be taken against your committee,
the Conmission may find probable cause to believe that a viclation
has occurred and proceed with conciliation. Of course, this
coes not preclude the settlement of this matter through conciliation
prior to a finding of probable cause to believe if you so desire.
See 11 C.F.R. §lll.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §437g(a)(4)(B) and §437g(a)(12)(A),
urnless you notify the Commission in writing that you wish the
investigation to be made public.
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8. Lee Kling
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For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned to
this matter at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

Enclosures
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FEDERAL ELECTION COMMISSION
GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1392
STAFF MEMBER & TEL. NO.

Nancy B. Nathan
RESPONDENT: Carter/Mondale 523-4073
Presidential Committee

SOURCE OF MUR: INTERNALLY GENERATETD

SUMMARY OF ALLEGATIONS

The Commission's interim audit report of the Carter/Kennedy
Unity Dinner Committee detailed apparent violations of the Federal
Election Campaign Act of 1971, as amended. Referred to the Commission's
Office of General Counsel for further review and action were the
following findings as to the Carter/Mondale Presidential Committee:
(1) an excessive contribution under 2 U.S.C. §44la(a) (1) (A)
(totalling about $45,000) by the Carter/Mondale Presidential
Committee ("Carter/Mondale®) to the Kennedy for President Committee,
resulting from Carter/Mondale's assumption of all expenses of the
Unity Dinner, rather than the same proportion of expenses as of
proceeds, and (2) failure by Carter/Mondale to report contributions

earmarked for Carter/Mondale.




FACTUAL AND LEGAL ANALYSIS ;
The Carter/Kennedy Unity Dinner Committee ("the Unity Committee")
registered with the Federal Election Commission ("the Commission")

as a joint fundraising committee, and was authorized by President

Jimmy Carter and Senator Edward M. Kennedy, on September 30, 1580.
Affiliated with the Unity Committee were tha Carter/Mondale Presidential
Headquarters of the

Committee and the Kennedy for Presidant Committes.

Unity Committee are in Washington, D.C.

The audit covered the period from October 1, 1980 through
December 31, 1980. The Unity Committee reported an opening ‘cash
balance of -0-, total receipts of $380,587.10,total expanditures of
$365,181.50, and a closing cash balance of 515,405.60.

1. ALLOCATION OF FUND-RAISING EXPENSES

By pre-arrangement, proceeds of the Unity Dinner were to go

to the Kennedy Committee, at least to the extent of §500,000. Dinner

receipts totalled $365,062.85. Subtracted from that gross was

83040490368 2

§52,445.75, because certain contributions were earmarked for Carter/

individual contribution limits

Mondale and because the §44la(a) (1) (A)

of some contributors barred allocation of their contributions to the

Rennedy Committee (see infra).

As the audit report notes, Advisory Opinions 1977-14, 1977-61,

1379-12 and 1979-35 reflect the Commission's consistent position

that when there is unegual distribution of proceeds from a joint
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fundraiser, expenses ordinarily must be shared on a pro rata basis.
Where one participant (here, Carter/Mondale) in the joint fundraiser

absorbs more than its pro rata share of expenses, the excess amount

represents an in-kind contribution teo the other committee (here,
Kennedy for President). The Kennedy share of proceeds was 85.63%

of receipts.

Total expenses for the event were $73,815.08. To date,

the Unity Committee has distributed 5295,099 to Kennedy for President,

which is 545,692.54 more than Eennedy for President's proper net
share of proceeds ($312,617.10 -- B5.63% of the expenses.)

"2 The interim audit report recomended that the Unity Committee
0 seek a refund of approximately that nmnuntlf from Kennedy for

) President and distribute it to Carter/Mondale. The Unity Committee
:i has declined to comply with that recommendation, contending that

“ the principle that expenses of joint fundraisers be shared pro rata
o is not a matter of law, since it has been enunciated only in Advisory
- Opinions.

- Beginning with AO-1977-14, the Commission has cautioned

i: advisory opinion recipients that expenses of joint fundraisers must

be allocated in the same proportion as are proceeds in order that a

contribution is not made by one participant to the other. See also,

AODs 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges
that "those four Advisory Opinions constitute an attempt by the Commission

to circumvent the Act's detailed procedures for promulgating regulations.®

1/ The amount the audit report recommends be refunded is slightly
at variance with the 545,692.54 figure. The auditors finally

recomnended that 544,692.18 be returned, following receipt of late
transfers.
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(R TP . . cites 2 U.S.C. §437 £ t., asserting that
the Commission's position, as taken in the four AOs, amounts to
"legal legerdemain" that Congress intended to proscribe by the

2/
cited section.

In fact, the cited advisory opinions merely spell out the

plain rule that one committee's payment of solicitation expenses gur
another committee constitutes the making of a contribution to thl-
benefitting committee. This rule is Clllrif spelled out in the statute
and regulations. A "contribution"™ is defined at 2 U.S.C. §431(8) (A) (1)
to include "any gift, subscription, loan advance, or deposit of money
or anything of value made by any person for the purpose of influencing
any election for Federal office." Under 11 C.F.R. §100.7(a) (1) (4i4),

% .-
"anything of value" includes "all in-kind contributions®™ and "the

—— —— —

provision of any goods or services without charge.”

In California Medical Association v. Federal Election Commission,

101 S. Ct. 2712 at 2723 n. 19 (198l1), the Supreme Court reaffirmed

that Congress intended that all forms of contributions detailed in

3/
§431(8) (A) be subject to the limitations of §44la.” _

2/ 2 U.5.C. §437 £ (b) provides:

"s-ocedures applicable to initial proposal of rules :orregulations,
and acdvisory opinions. Any rule of law which is not stated in this
Act or in chapter 95 or chapter 96 of title 26 may be initially proposed
bv the Commissiocn only as a rule or regulation pursuant to procedures
ectablished in section 438(d) of this title. No opinion of an advisory
nature may be issued by the Commission or any of its emplovees except
in accoréance with the provisions of this section.”

The Commission presently is considering proposed regulaticns on all
aspects of joint fundraising. The draft regulations contain the sanme
p:Evisicn on shared expenses that has been enunciated in advisory
ccinions. Proposed 11 CFR §102.7(b) (7).

/ The Court saw the inclusion of all forms of financial and in-kind
;oport within the contributicn limits as integral to the Act's scheme
" sreventing political corruption. It warned, "(I)f an individual or
:ation was permitted to fund the entire cperation of a political
all moneys solicited by that commnittee could be convartad into
suzions. In this manner, political ccmmittees woulc De acle to
influence the electoral orocess to an extent disprcocportionate o their
i~ stopOrt...In so deing, they could corrupt the political process
e ts contributicn restrictlions, h:s
uyora, 101 S.Ct. 2712 a2t 2723 2, 19.

£




Aggord, Buckley v. m!, 424 U.5. 1, 37; United g&tn v. Chestnut,

1976), cert. denied, 429 U.S. 829 (1976). The Commission consistently
has reminded advisory opinion recipients that allaéatian of expenses
must be done within §44la limits, as the AOs cited by the Unity
Committee illustrate. :

The Unity Committee further objec¢ts to the findings ““.EE?-
rata allocation of expenses on the substantive ground that, since the
event was post-nomination, a contribution "for the purpose of influencing
(the) election" cannot have been made by Carter/Mondale in picking-up

the excess expenses, as is required by the Ac¢t's definition of "con-

-
-

tribution." 2 U.S5.C §431(8) (A). That contention overlooks 11 CFR
illu.lig}tiT:*;hi;h provié;s that: "Contributions made to igtirn
debts resulting from elections held after December 31, 1974 are subject
to the limitations of this Part 110" (Contribution and Expenditure
Limitations). Senator Kennedy's campaign debt derived from the
presidential primary elections.

A further contention by the Unity Committee is that the
Commission treats authorized political committees differently from

all other committees, and that the Act does not justify that dis-
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tinction. In support of this proposition, however, the Committee
incorrectly cites several advisory opinions. Contrary to the Committee 's
assertion, the opinicons referred to do not demonstrate that one
committee may pay ancother's solitication expenses without makiné a
contribution to the recipient committee.
Advisory Opinion 1980-59, for instance, recognized the unicue

relationship between trade associations and their member corporations.

+ approved member corporations' payments to the trade associatien
which were to be used by the associaticen's political action ccmmittee;
the 20 recognized that, since the Act permits member corporations to

freelv sugcort their association with dues that are partially used for
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the PAC, direct support for the PAC is contemplated by the Act. AO
1980-59 cannot be said to authorize the support respondents argua
one candidate's committee should be able to provida to mag.h-r'l
committee.
siﬁilnrly,nnzhnn 1976=24 is not supportive of respondents'

position. The joint solicitation involved there was conducted by a
federal committee and a legislative fund not involved in federal
alnctiuni.!; It is inapposite to the relationship between Carter/Mondales
and Elnnadr for President , - -7 =7

While the Unity Committee also relies upon AO 1979-75, invelving
joint solicitation by a national trade association and its member state
groups, in fact.that A0 did not consider the gquestion of pro-rating
expenses of the solicitation, despite the Committee's contention. It is
noteworthy, moreover, that had the Commission there considered the
pro-rating question, the Act's express exemption for payment of solicitatie
expenses by an incorporated membership organization would virtually
compel the result that ne contribution results where the membership
organization pays the solicitation expenses for its federal and non-

5
federal committees. 2 U.S.C. §§441b(b) (2) (C); i!lr31'i3!rtB:i{ﬂ.lri‘.l.JIr

4/ while the AOR asked whether the federal committee could bear the
entire solicitaticn costs, the Commission did not answer that
guestion.

5/ 1In connecticon with the Unit,Committee's contention that the .
Commission improperly treats joint solicitations by trade associations
and labor unions differently from those by all other committees, re-
ference 2lso was macde by the Committee to FEC Audit Report #1599, at

3-4 (1978) . That reference appears to be inaccurate; Audit Report #159
is not pertinent.




Page (7)

Further, the Committee's contention that the Commission
arbitrarily favors solicitations by labor and trade organizations
and corporations ignores consistent court rulings approving the
Act's special treatment, as to solicitations, for unions and
corporations, in view of their otherwise circumscribed activities under

the Act. 2 U.S.C. §441b (b) (2) (c). See, e.g., California Medical

Association v. Federal Election Commission, supra, 101 S. Ct. at 2724
("The differing restrictions placed on individuals and unincorporated

associations,; on the one hand, and on unions and corporations,

7

on the other, reflect a judgment by Congress that these entities

i
<

have differing structures and purposes, and that they therefore
may regquire different forms of regulation in order to protect the
integrity of the electoral process.")

Therefore, it is recommended that the Commission find
reason to believe the Carter/Mondale Presidential Committee has

violated 2 U.S5.C. §44la (a) (1) (A) by making an excessive

M
o
o~
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o
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o

contribution to the Kennedy for President Committee, in the form of a

3

disproportionate share of Unity Dinner expenses.
2. EARMAREED CONTRIBUTIONS

The Second finding concerns 512,000 in contributions to the
Unity Dinner that were earmarked for Carter/Mondale. Of those, a
1,000 contribution is not acceptable to Carter/Mondale because it
represents an excess contribution for the contributor.

The interim audit report recommended that the earmarked
contributions acceptable to Carter/Mondale be included in the
proceeds distributed to that Committee, and that the unacceptable

51,000 be refunded to the contributor.
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The Unity Committee's response to the interim ;udit report
sald that the recommended action would not be taken pending the
Commission's ruling on the first finding, which will determine
final distribution of dinner proceeds (see supra). The Unity
Committee's delay to date in allocating contributions earmarked
for Carter/Mondale to that committee has resulted in an apparent
violation of 2 U.5.C. §434 (b)(2) and (3) by Carter/Mondale,
Those provisions of the Act require committees to report to
the Commission all contributions received and to identify all
persons contributing in excess of 5200 within a calendar year,

and the amounts and dates of their contributions.

RECOMMENDATIONS

Therefore, it is recommended that the Commission f£ind reason
to believe that the Carter/Mondale Presidential Committee violated
2 U.S.C. §441a (a)(1)(A) by making an excessive contribution to
the Kennedy for President Committee in the form of expenses of the
Carter/Kennedy Unity Dinner that exceed the pro rata share of proceeds
of that dinner received by Carter/Mondale, and find reason to believe
the Carter/Mondale Presidential Committtee violated 2 U.S5.C. 5434 (b)(2)
and (3) by failing to report to the Commission receipt of contributions

earmarked for Carter/Mondale and collected by the Unity Committee.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 2046)

William C. Oldaker, Esquire

Treasurer, Kennedy for President
Committee

1050 Seventeenth Street, N.W.

Washington, D.C. 20036

Re: MOUR 1392

Dear Mr. Oldaker:

On ¢ the Federal Election Commission
determined that there is reason to believe that your committee,
Kennedy for President Committee, violated 2 U.S5.C. S44la(f),
a provision of the Pederal Election Campaign Act of 1971,
as amended ("the Act®) by knowingly accepting a contribution
from the Carter/Mondale Presidential Committee that is
violative of 2 0.8.C. S44la(a)(l)(A), in the form of expenses
of the Carter/Kennedy Unity Dinner that exceed the pro rata
share of proceeds of that dinner received by Carter/Mondale.
The General Counsel's factual and legal analysis, which
formed a basis for the Commission's finding, is attached
for your information.

Under the Act, you have an opportunity to demonstrate
that no action should be taken against you. Please submit
any factual or legal materials which you believe are
relevant to the Commission's consideration of this matter
within fifteen (15) days of your receipt of this letter.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
conciliation. Of course, this does not preclude the settlement
of this matter through conciliation prior to a finding of
probable cause to believe if you so desire. See 1l C.F.R.
§111.18(d).

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. §437g(a)(4)(B) and §437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.
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William C. Oldaker
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For your information, we have attached a brief
description of the Commission's procedures for handling
possible violations of the Act. If you have any questions,
please contact Nancy B. Nathan, the attorney assigned
to this matter at 202-523-4073.

Sincerely,

John Warren McGarry
Chairman

Enclosures




FEDERAL ELECTION COMMISSION

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

MUR NO. 1392
STAFF MEMBER & TEL. NO,

Nancy B. Nathan
RESPONDENT: FKennedy for President 523-4073
Committee

SOURCEOF MUR: I NTERNALLY GENERATED

SUMMARY OF ALLEGATIONS

The Commission's interim audit report of the Carter/Kennedy
Unity Dinner Committee detailed apparent violations of the Federal
Election Campaign Act of 1971, as amended. Referred to the Commission's
Office of the General Counsel for further review and action

was the following finding as to the Kennedy for President Committee:
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- acceptance of an excessive contribution (totalling about

8

$45,000) by the Carter/Mondale Presidential Committee ("Carter/Mondale®)
to the EKennedy for President Committee, resulting from Carter/Mondale's
assumption of all expenses of the Unity Dinner, rather than the same

proportion of expenses as of proceeds.




FACTUAL AND LEGAL ANALYSIS :
The Carter/Kennedy Unity Dinner Committee ("the Unity Committee")

registered with the Federal Election Commission ("the Commission")

as a joint fundraising committee, and was authorized by President:

Jimmy Carter and Senator Edward M. Kennedy, on September 30, 1980.

Affiliated with the Unity Committee were the Carter/Mondale Presidential

Committee and the Kennedy for President Committee. Headguarters of the

Unity Committee are in Washington, D.C.

The audit covered the period from Octocber 1, 1980 through

-
i,

e -

December 31, 1980.  The Unity Committee reported an openings=cash

balance of -0-, total receipts of $380,587.10, total disbursements of

$365,181.50, and a cleosing cash balance of $15,405.60.

By pre-arrangement, proceeds of the Unity Dinner wére to go

to the Kennedy Committee, at least to the extent of §500,000. Cinner

04039037

receipts totalled $365,062.85. Subtracted from that gross by audit was

3

§52,445.75, because certain contributicns were earmarked for Cazter/

8

Mconcale and because the §44la(a) (1) (A) individual contribution limits

scme contributors barred allocation of their contributions to the

o

Kennedy Committee .

AS the audit report notes, Advisory Opinions 1977-14, 1977-61,

1979-12 and 1979-35 reflect the Commission's consistent positicn

| S s . - 197 1 <
that when there is unegual distribution of proceecds f{rom a joint
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fundraiser, expenses ordinarily must be shared on a pro rata basis.
Where one participant (here, Carter/Mondale) in éhl joint fundraiser
absorbs more than its pro rata share of expenses, the excess amount
represents an in-kind contribution to the other committee (here,
Rennedy for President). The EKennedy share of proceeds was 85.63%

of receipts. Total expenses for the event were §73,815.08. To date,
the Unity Committee has distributed $295,099 to Kennedy for President,
which is $45,692.54 more than Kennedy for President's proper net
share of proceeds (5312,617.10 -- 85.63% of the expenses.)

The interim audit report recomended that the Unity Committee
seek a refund of approximately that muvtl:u.'mt:yIr from Kennedy for
President and distribute it to Carter/Mondale. The Unity Committee
has declined to comply with that recommendation, contending that
the principle that expenses of joint fundraisers be shared pro rata
is not a matter of law, since it has been enunciated only in Advisory
Opinions.

Beginning with A0-1977-14, the Commission has cautioned
advisory opinion recipients that expenses of joint fundraisers must
be allocated in the same proportion as are proceeds in order that a
contribution is not made by one participant to the other. See also,
AOs 1977-61, 1979-12 and 1979-35. The Unity Committee's response charges
that "those four Advisory Opinions constitute an attempt by the Cnmuaiup

to circunvent the Act's detailed procedures for promulgating regqulations.®

l/ The amount the audit report recommends be refunded is slightly
at variance with the 545,692.54 figure. The auditors finally
recomnended that 544,692.18 be returned, following receipt of late
transfers.
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Loy 0 20, It cites 2 U.S.C. §437(f) (b), asserting that

the Commission's position, as taken in the four AOs, amounts to
"legal legerdemain” that Congress intended to proscribe by the

cited !lﬂtiﬁh.z .
In fact, the cited advisory opinions merely spell out the

plain rule that one committee's payment of solicitation expenses for

another committee constitutes the making of a contribution to the

benefitting committee. This rule is ci;lrly spelled out in the ltltﬂh‘#

and regulations. A "contribution®™ is defined at 2 U.S.C. !411{51{11{11??
to include "any gift, subscription, loan advance, or deposit of money |
or anything of value made by any person for the purpose of influencing
any election for Federal office." Under 11 C.P.R. §100.7(a) (1) (144),

*anything of value®” includes "all in-kind contributions® and "the

provision of any goods or services without charge.”

In California Medical Association v. Federal Election Commission,

101 S. Ct. 2712 at 2723 n. 19 (1981), the Supreme Court reaffirmed

that Congress intended that all forms of contributions detailed in
3
§431(8) (A) be subject to the limi“ations of §4dla.

2/ 2 U.5.C. §437(f) (b) provides:

8 530403590237 4

"Procedures applicable to initial proposal of rules or. regulations,
and advisory opinions. Any rule of law which is not stated in this
Act or in chapter 95 or chapter 96 of title 26 may be initially propose
by the Commission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title. No opinion of an advisory
nature may be issued by the Commission or any of its employees except
in accordance with the provisions of this section.”

The Commission presently is considering proposed regulations on a
aspects of joint fundraising. The draft regulations contain the same
provision on shared expenses that has been enunciated in advisory
cpinions. Proposed 11 CFR §102.7(b) (7).

3/ The Court saw the inclusion of all forms of financial and in-kind
Support within the contribution limits as integral to the Act's scheme
of preventing political corruption. It warned, "(I)f an individual or
association was permitted to fund the entire operation of a political
committee, all moneys solicited by that committee could be coverted intc
contributions. 1In this manner, political committees would be able to
influence the electoral process to an extent disproportionate to their
public support...In so doing, they could corrupt the political process
in a manner that Congress, through its contribution restricticons, has
soucht to orohibit." CMA v. FEC, guora, 101 S.Ct. 2712 at 2723 n. 19,
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Accord, Buckley v. Valeo, 424 U.S. 1, 37, U.S. v. Chestnut,

394 F. Supp. 581, 586-87 (S.D.N.Y. 1975), aff'd, 533 F.2d 40 (24 Cir.
1976), cert. denied, 429 U.S. 829 (1976). The Commission consistently
has reminded advisory opinion recipients that allocation of expenses
must be done within §44la limits, as the AOs cited by the Unity
Committee illustrate,

The Unity Committee further cbjects to the findings on pro
rata allocation of expenses on the substantive ground that, since the
event was post-nomination, a contribution "for the purpose of influencing
(the) election" cannot have been made by Carter/Mondale in picking-up
the excess expenses, as is required by the Act's definition of "con-
tribution." 2 U.S.C §431(8) (A). That contention overloocks 11 CFR
§110.0(g) (2) , which provides that: "Contributions made to retire
debts resulting from elections held after December 31, 1974 are subject
to the limitations of this Part 110" (Contribution and Expenditure
Limitations). Senator Kennedy's campaign debt derived from the
presidential primary elections.

A further contention by the Unity Committee is that the
Commission treats authorized political committees differently from
all other committees, and that the Act does not justify that dis-
tinction. In support of this proposition, however, the Committee
incorrectly cites several advisory opinions. Contrary to the Committees’
assertion, the opinions referred to do not demonstrate that one
committee may pay another's solitication expenses without making a
contribution to the recipient committee.

Advisory Opinion 1980-59, for instance, recognized the unique
relationship between trade associations and their member corporations.
It approved member corporations' payments to the trade association
which were to be used by the association's political acticn committee;
the A0 recognized that, since the Act permits member corporations to

freely support their association with dues that are partially used for
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the PAC, direct support for the PAC is contemplated by the Act. AO
1980-59 cannot be said to authorize the support respondents argue
one candidate's committee should be able to provide to another's
committee.
Similarly,Re:AOR 1976-24 is not supportive of respondents'

position. The joint solicitation involved there was conducted by a
federal committee and a legislative fund not involved in federal

L
elections. It is inapposite to the relationship between Carter/Mondale

o — L

and Kennedy for President , -~ ~-===7" =F~ —_ T T °

While the Unity Committee also relies upon AO 1979-75, involving
joint solicitation by a national trade association and its member state
groups, in fact.that A0 did not consider the gquestion of PEPFIItinI
expenses of the solicitation, despite the Committee's contention. It is
noteworthy, moreover, that had the Commission there considered the
pro-rating question, the Act's express exemption for payment of iﬂli:itlti+f
expenses by an incorporated membership organization would virtually 2
compel the result that no contribution results where the membership
orcanization pays the solicitation expenses for its federal and non-

5
federal committees. 2 U.S.C. §§441b(b) (2) (C); dl.:'-J.{BIrl[BHw:i.Ir.JIr
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4/ Wnile the AOR asked whether the federal committee could bear the
entire solicitation costs, the Commission did not answer that
guestion.

5/ In connection with the Unit,Committee's contention that the
Commission improperly treats joint solicitations by trade asscciations
and labor unions differently from those by all other committees, re-
ference zlsc was macde by the Committee to FEC Audit Report 7158, at

3-4 (1978) . That reference appears to be inaccurate; Audit Report #159
is not pertinent.
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Further, the Committee's contention that the Commission

arbitrarily favors solicitations by labor and trade organizations

and corporations ignores consistent court rulings approving the

Act's special treatment, as to solicitations, for unions and

corporations, in view of their otherwise circumscribed activities

under the Act. 2 U.S.C. §441b (b)(2)(c). See, e.g., California

Medical Association v. Federal Election Commission, supra, 101 S. Ct.

;.

o8 at 2724 ("The differing restrictions placed on individuals and

~a unincorporated associations, on the one hand, and on unions and

o corporations on the other, reflect a judgment by Congress that these
?h entities have differing structures and purposes, and that they

;; therefore may require different forms of regulation in order to

T protect the integrity of the electoral process.")

o Therefore, it is recommended that the Commission find reason
M to believe the Kennedy for President Committee has violated

@

2 U.S5.C. §44la(f) by accepting an excessive contribution in the

form of a disproportionate share of Unity Dinner expenses paid

in effect by the Carter/Mondale Presidential Committee.
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TELEPHONE

Mr. Robert J. Costa
Assistant Staff Director
Audit Division

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Costa:

This letter is submitted on behalf of the Carter/
Kennedy Unity Dinner Committee in response to your letter

of May 6, 1981, enclosing a copy of the interim audit report
for the Committee. °

Recommendation A.

(1) The Committee wishes to object to the interim report's
recommenddtions that the Committee should seek a refund of
$46,633.41 from the Kennedy for President Committee and dis-
tribute $44,692.18 to the Carter/Mondale Committee. '

This recommendation is based on the erroneous contention
that, as a matter of law, authorized committees that engage in
joint fundraising must share expenses on a pro-rata basis.
There is no FEC regulation which requires joint fundraising
expenses to be shared on this particular basis and, indeed,
the Commission has permitted non-pro-rata sharing of joint

fundraising expenses in situations not involving authorized
committees.

The interim audit report reflects the:lack of a regulatory
basis for its position by citing no statutory or regulatory
support for its legal argument, instead only four Agvisury
Opinions. The Committee is willing to concede that the Com-
mission could, if it so desired, promulgate a regulation that
would require pro-rata sharing of joint fundraising expenses by
volitical committees. The Advisory Opinion process, however,
cannot substitute for the issuance of regulations. The Federal
Election Campaign Act mandates that "[alny rule of law which
is not stated in this Act ... may be initially proposed only as
a rule or regulation pursuant to the procedures established in
'section 438(d)." 2 U.S.C. § 437E£(b)(Supp.III 1979),

@w
P
™
o.
L
P
o
b §
o
™M
@O

¥




o
~
™
o
o~
™~
o
T
=
”m
e

Mr. Robert J. sta
June 12, 1981.

Page Two

The pro-rata sharing rule stated by the four Adviso
Opinions cited in the interim report (Advisory Opinions 1977-14,
1977-61, 1979-12, and 1979-35) is not set forth in the Act or
in Commission regulations. The Advisory Opinions cited reflect
this. AO 1977-14 gives no citation of the section of the Act
or Commission regulations on which the pro-rata rule is hlﬁ!ﬂ.
although it does contain a tan%ential footnote referring to the
regulation that treats the entire amount paid for a ticket 'to
a und:aising event as a contribution by the purchaser. (Current
version at 11 C.F.R. § 100.7(a)(2) (1981).) Similarly, AO 1977-61
only cites two previous Advisory Opinions, neither of which give
any direct statutory 'or regulatory support. In AO 1979-12 the
Commission pointed to the Act's definition of contribution-in-
kind and the general-rule for allocating expenditures between
candidates in 11 C.F.R. § 106.1., But the allocation rule cited
only requires a reasonable basis allocation and the different
treatment accorded joint fundraising by non-affiliated separate
segregated funds shows that non-preo-rata sharing is not per se
unreasonable. Subsequently, in Advisory Opinion 1979-35, the
Commission once again set forth the pro-rata sharing rule with-
out any support for its position.

The four Advisory Opinions constitute an attempt by the
Cormission to circumvent the Act's detailed procedures for pro-
mulgating regulations. It is precisely this type of legal
legerdemain that Congress intended to prevent by enacting the
prohibition contained in 2 U.S.C. § 437£(b).

Even assuming, arguendo, that the Act's definition of
contribution-in-kind might require some expense sharing
between authorized committees in certain situations, there is
the threshold question of whether, in the case of the Unity
Dinner Committee, payments for expenses by one candidate were
made for the purpose of influencing the election of the other
candidate. See B U.S.C. § 431(8)(A) (Supp.IlI 1979). Post-
election joint fundraising between two opponents cannot be
interpreted logically to be for the purpose of influencing a
candidate's election. It strains credulity to argue that a
candidate would make expenditures to influence the nomination
or election of his or her opponent. Furthermore, at the time
the Unity Dinner was held, Senator Kennedy had lost the nomi-
nation and President Carter was engaged in a general election
campaign against then Governor Reagan and Congressman John
Anderson. It therefore was impossible for the Carter/ilondale
Committee's payment of most of the fundraising expenses of the
Unity Dinner Committeée to have been for the purpose of in-
fluencing Senator Kennedy's election, and inconceivable that it
was for the purpnose of influencing the election of Rohald
Reagan or John Anderson. '
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Mr. Robert J. Costa
June 12, 1981
Page Three

Furthermore, the Commission-has adopted a different rule
for joint solicitations conducted by labor organizations and
trade associations. 1In these situations the Comission has not

‘required fundraising expenses to be shared on a pro-rata basis,

or be considered a contribution, even where the participatigg
groups are not affiliated. One labor organization may, in fact,
bear the entire expense of soliciting contributions to another
labor organization's separate segregated fund. See FEC Audit
Report #159, at 3-4 {19?5}. Similarly, a member corporation of
an incorporated trade association may help defray the admini-
strative expenses of the trade association's separate segregated
fund without this being considered a contribution. Advisory
Opinion 1980-59., Both these decisions, it should be emphasized,
involved unaffiliated organizations. The Commission also has
not required that joint federal-state solicitation expenses be
pro-rated between an organization's state and federal committees
so long as all expenses are borne by a political fund which
contains only monies lawfully contributed under Act. (See

AOR 1976-24.) Similarly, the Commission has permitted a national
trade association and its member state groups to engage in joint
solicitation without pro-rating expenses (see A0 19/9-75).

The Commission has not explained why it treats authorized
comnittees differently from other political committees. Since
the definition of contribution is equivalent for all political
committees, there appears to be no rational basis for the
distinction. 1If authorized committees are to be penalized for
their status, due process requires there at least be a rational
basis for doing so and that this basis be articulated in a manner
that would permit judicial review. 1If the Commission determines
that there is a rational basis for treating authorized committees
differently, it should propose a regulation, with notice and
opportunity for public comment, and allow the Act's legislative
review. The regulation should be accompanied with an explanation
and justification articulating the basis for the Commission's
decision. Until that is done, the Commission's arbitrary treat-
ment of joint fundraising by authorized committees offends
constitutional requirements of due process and violates the
Act's attempt to prevent such arbitrary treatment through the
safeguard of legislative review of regulations.

(2) The Committee is in the process of sending the
attacned leccer (Exhibit I) to contributors to notify them as
how their contributions were allocated.
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Page Four

Recommnendacion B.

The Committee has refunded the contributions the Audic
Division found to be excessive. Copies of the refund checks
are enclosed. (Exhibic II.)

Recommendacion C.

(1) As this recommendation is contingent on the
Commission's determination with respect te the Committee's
response to Recommendation A, the Committee will withhold action
on these earmarked contributions.

(2) Wich respect to the 52,000 contribution earmarked teo
the Kennedy for President Committee, the Coomittee obtained a
letter signed by both the signator of the check and her spouse

that staces that the contribution was a joint contribution.
This documentation is enclosed_as Exhibic III.

William“C." Oldaker

Enclosures

cc: Commissioners, General Counsel
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Dear I:

President Carter and Senator Kennedy wish to thank you
for your genercus contiihutiﬂn to the Carter/Kennedy Unity
Dinner held last September.

This is to let you know that your contribution was

allocated to

Your past, and we trust, future support of the

Democratic Party is deeply appreciated.

Sincerely,

William C. Oldaker
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Charles N. Steele, Esquire
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Kennedy for President Committee
Debt Settlement

Dear Mr. Steele:

Enclosed for your approval is a Debt Settlement
Agreement entered into between the Kennedy for President
Committee and Carter-Mondale Presidential Committee.

The Settlement Agreement calls for the Committee
to pay $9,750.00 to settle its outstanding debt of
$45,692.54.

Please feel free to contact me if you require
additional information.

Sin ly.

//x H&ii?%l Cs Dl&aker

WCO:kb

Enclosure

"B C WEw YORR AND
WARHINOTON, OLC ONLY




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
COMMITTEE NO.
C001150022
Kennedy for President Committee
Debt Settlement

DEBT SETTLEMENT AGREEMENT

1. Pursuant to 11 C.F.R. §114.10(c), the Kennedy for
President Committee ("Committee®™) and Carter-Mondale Presi-

dential Committee, Inc. hereby enter into a debt settlement

agreement and request Commission approval of the same.

2. The Committee's current obligation to the Carter-
Mondale Presidential Committee, Inc. is: $45,692.54.

3. This obligation was incurred for: Unity Dinner
expenses.

4. Being unable to meet its obligation to Carter-
Mondale Presidential Committee, Inc., the Committee offers,
and Carter-Mondale Presidential Committee, Inc. hereby
agrees to accept, the following as settlement in full for
the Committee's outstanding obligation to Carter-Mondale

Presidential Committee, Inc.: $9,750.00

ifies that the initial extension of credit
commercially reasonable; that_d as taken all commercially
resonable steps to ect the full amount owing; and that

the settle agreed to is comparable to other debt settle-
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6. This agreement is conditioned on approval by the

Federal Election Commission.

FOR CARTER-MONDALE PRESIDENTIAL FOR KENNEDY FOR PRESIDENT

COMMITTEE, INC. CMIT’I‘!E

Name: am C. dﬁkur
Title: EHWMndlf Trensure

Date: ‘/1,/'3 Date: /«:.,:4_:,/33

FOR THE FEDERAL ELECTION COMMISSION:

Approved




EPSTEIN BECKER BORSODY & GREEN. P. C.

ATTORMETS AT Law
1140 19 STREET, N. 'W.
WASHINGTOMN, 0. . 20038

Charles K. Steele,
General Counsel

Federal Election Commission
1325 K Street, N.W.

Washington, D.C. 204413

Esquire
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