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&

i (1) Classifiecd:Informaticn (6) Personal privacy.
M~ e

™. (2) Internal ruvles and (7) Investigatory

= cractices files -~

'H % \3) Exesptes by other ) (28) Banking

- statute : Information

ae |

o (4) Trade secrets and (2) Well Information
. commercial or (geographic or

E : financizl information geophysical)

25 /{5] internal Documents =

55-5'“&‘1 M

Gate _ ;ffff".,é * '/gf}
w"/

L"J

FEC 9-21=77

= kS
r"f.-.-l

-
-




FEDERAL ELECTION COMMISSION
WASHINCTONM, D.C. 20463

April 26, 1982

Paul D. Kamenar, Esquire
1015 Fifteenth Street .
Suite 1100

Washington, D.C. 20005

Dear Mr. Kamenar:

This is to advise you that after an investigation was
conducted, the Commission concluded on April 21, 1982, that
there is no probable cause to believe that your client, Mott
Enterprises, Inc., violated 2 U.S5.C. § 44lb(a). Accordingly
the file in this matter, numbered MUR 1388, has been closed.
This matter will become part of the public record within 30
days. Should you wish to submit any factual or legal
T;t:rinls to appear on the public record please do so within

ays.
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If you have any questions, contact Jonathan Levin at
(202) 523-4529.

0

2

Sincerely,

Charles
General

Associate GeneraY Counsel
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'FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Paul D. Kamenar, Esquire
1015 Fifteenth Street -
Suite 1100

Washington, D.C. 20005

Re: MUR 133';/"1f

Dear Mr. Kamenar:

This is to advise you that after an investigation was
conducted, the Commission concluded on April 21, 1982, that
there is no probable cause to believe that your client, Mott
Enterprises, Inc., violated 2 U.5.C. § 441b(a). Accordingly
the file in this matter, numbered MOR 1388, has been closed.
This matter will become part of the public record within 30
days. Should you wish to submit any factual or legal

materials to appear on the public record please do so within
10 days.

If you have any questions, contact Jonathan Levin at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel

By: EKenneth A. Gross
Associate General Counsel



FEDERAL ELECTION COMMISSION
WASHMNCTON, D.C. 2048]

April 26, 1982

Honorable John B. Anderson

National Unity Campaign for
John Anderson

2720 Thirty-fifth Place, N.W.

washington, D.C. 20007

Re: MOUR 1388

3

Dear Mr. Anderson:

This is to advise you that after an investigation was
conducted, the Commission concluded on April 21, 1982, that
there is no probable cause to believe that your committee, °
the National Unity Campaign for John Anderson violated 2
U.5.C. § 441b(a). Accordingly the file in this matter,
numbered MUR 1388, has been closed. This matter will become
part of the public record within 30 days. Should you wish
to submit any factual or legal materials to appear on the
public record please do so within 10 days.

If you have any questions, contact Jonathan Levin at
(202) 523-4529.
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Eincerely,

1

Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. J08d)

Honorable John B. Anderson

National Unity Campaign for
John Anderson .

2720 Thirty-fifth Place, N.W.

Washington, D.C. 20007
Re: MUR 1388 }ij’

Dear Mr. Anderson:

This is to advise you that after an investigation was
conducted, the Commission concluded on April 21, 1982, that
there is no probable cause to believe that your committee, -
the National Unity Campaign for John Anderson violated 2
U.5.C. § 441b(a). Accordingly the file in this matter,
numbered MUR 1388, has been closed.. This matter will become
part of the public record within 30 days. Should you wish
to submit any factual or legal materials to appear on the
public record please do so within 10 days.

If you have any gquestions, contact Jonathan Levin at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel
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CERTIFICATION

I, Marjorie W. Bmmons, Secretary of the Federal Election
Commission, do hereby certify that on April 21, 1982, the Commission

decided in a vote of 6-0 to take the following actions with regard
to MIR 1388:

1. Find no probable cause to believe that
the National Unity Campaign for John
Anderson violated 2 U.S5.C. §44lb(a).
Find no probable cause to believe that
Mott Enterprises, Inc., violated 2 U.S.C.
§441b(a).
Approve the letters attached to the
General Counsel's Report signed
hpril 16, 1982.

4. Close the file.

Commissioners Aikens, Elliott, Harris, McDonald, McGarry,
and Reiche voted affirmatively in this matter.

Attest:

-8 2 Wisrgotee & foympone ~

Date

b-larjoqi W. Emmons
Secre of the Commission

Received in Commission Secretary's Office: April 19, 1982;
Circulated on a 48 hour tally basis: April 19, 1982;
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April 19, 1982

MEMORANDUM TO: Marjorie Emmons
FROM: Steven Barndollar
BUBJECT: MUR 1388

Plsass have the attached Ganaral Counsel's Report
distributed to the Commission on a 48 hour tally basis.
Thank you.
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In the Matter of
National Unity Campaign
for John Anderson
Mott Enterprises, Inc.
GENERAL COUNSEL'S REPORT
I. BACKGROURD

On September 22, 1981, the Commission found reason to
believe that the National Unity Campaign for John Anderson
(*NUC*) and Mott Enterprises, Inc., ("MEI") violated 2 U.S.C.
§ 44lb(a) in connection with a $407,550 extension of credit
by MEI to NUC. It appeared that the extension may not have
been made in the ordinary course of business in accordance
with 11 C.F.R. § 114.10. On that date, the Commission also
approved guestions to be sent to both respondents seeking
information as to the extension of credit and as to other
transactions by the respondents. Documents pertaining to the
credit extension were also requested.

Both respondents submitted responses in early November,
1981. Based upon the answers to the questions and the
documents, the General Counsel sent briefs to both
respondents on February 24, 1982, stating that he would
recommend that the Commission f£ind no probable cause to
believe that either NUC or MEI violated 2 U.S5.C. § 44lb(a).
On March 11, 1982, MEI's attorney, Paul Kamenar, filed a

response stating that MEI concurs with the recommendation




but "not necessarily"™ with the analysis. Mr. Kamenar,
therefore, referred the Commission to MEI's responses filed
in answer to the reason to believe finding. NUC did not
file a response to the brief.
II. LBGAL ANALYSIS

Since neither respondent submitted any additional
analysis of this matter after receipt of the briefs, the
General Counsel refers the Commission to its briefs dated

February 24, 1982.

c
s 111. RECOMMENDATIONS
™~ It is recommended that the Commission:
- 1. Find no probable cause to believe that the National
" Unity Campaign for John Anderson violated 2 U.S.C,
M
§ 441b(a).
c
< 2. Find no probable cause to believe that Mott
o Enterprises, Inc., violated 2 U.5.C. § 441b(a).
o 3. Approve the attached letters,
m 4. Close the file.

16, /5¢2
Charles N. Steele
Date General unsel

Kenneth A. Gross
Associate General Counsel

Attachments

1. Letter to John Anderson, counsel for the National Unity
Campaign for John Anderson,

2. Letter to Paul Kamenar, counsel for Mott Enterprises,
Inc.
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C. 2003

Honorable John B. Anderson

National Unity Campaign for
John Anderson

2720 Thirty-fifth Place, N.W.

Washington, D.C. 20007

Re: MUR 1388
Dear Mr. Anderson:

This is to advise you that after an investigation was
conducted, the Commission concluded on . 1982,
that there is no probable cause to believe that your
committee, the National Unity Campai for John Anderson,
violated 2 U.S5.C. § 441b(a). Accordingly the file in this
matter, numbered MUR 1388, has been closed. This matter
will become part of the public record within 30 days.
Should you wish to submit any factual or legal materials to
appear on the public record please do so within 10 days.

If you have any questions, contact Jonathan Levin at
(202) 523-4529. :

Sincerely,

Charles N. Steele
General Counsel
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Paul D, Kamenar, Esguire
1015 Fifteenth Street
Suite 1100

wWashington, D.C. 20005

Re: MUR 1388

Dear Mr. Kamenar:

This is to advise you that after an investigation was
conducted, the Commission concluded on . 1982,
that there is no probable cause to believe that your client,
Mott Enterprises, Inc., violated 2 U.5.C. § 44lb(a).
Accordingly the file in this matter, numbered MUR 1388, has
been closed. This matter will become part of the public
record within 30 days. Should you wish to submit any
factual or legal materials to appear on the public record
please do so within 10 days.

If you have any questions, contact Jonathan Levin at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel
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March 11, 1982

Frank Reiche

Chairman

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

RE: MUR 138B
Dear Mr. Chairman:

I have received a copy of the General Counsel's Brief
dated February 10, 1982 in the above-captioned MUR which
recommends that the Commission find no probable cause that
the respondent violated 2 U.S5.C. § 44l1b(a).

While we concur in that recommendation, we do not necessarily
agree with the legal analysis completely as stated in the brief.
Accordingly, we hereby refer the Commission to our responses filed
on or about November 10, 1981 as additional or alternative grounds
upon which the Commission could justify dismissal of this case.
Since these documents have already been submitted to the Commission,
we hereby incorporate them here by reference and request that each
Commissioner review them before taking final action on this case.

Very yours,

L )

Pau

cc: Secretary of the Commission
General Counsel's Office
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March 11, 1982

Frank Reiche

Chairman

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

| 1 YVH 28
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RE: MUR 1388
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Dear Mr. Chairman:

I have received a copy of the General Counsel's Brief
dated February 10, 1982 in the above-captiongd MUR which
recommends that the Commission find no pro le cause that
the respondent violated 2 U.S.C. § 44lb(a).

While we concur in that recommendation, we do not necessarily
agree with the legal analysis completely as stated in the brief,.
Accordingly, we hereby refer the Commission to our responses filed
on or about November 10, 1981 as additional or alternative grounds
upon which the Commission could justify dismissal of this case.
Since these documents have already been submitted to the Commission,
we hereby incorporate them here by reference and request that each
Commissioner review them before taking final action on this case.

Very t yours,

o

au .

cc: Secretary of the Commission
General Counsel's Office
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March 11, 1982

Frank Reiche = -
Chairman o
Federal Election Commission = =
1325 K Street, N.W. = =232
washington, D.C. 20463 = g
R Sei= i
RE: MUR 1388 gl - P
. Py ™m0
Dear Mr. Chairman: en &
-

I have received a copy of the General Counsel's Brief
dated February 10, 1982 in the above-captioneéd MUR which
recommends that the Commission find no probable cause that

‘the respondent violated 2 U.S.C. § 441b(a).

While we concur in that recommendation, we do not netessarily
agree with the legal analysis completely as stated in the brief.
Accordingly, we hereby refer the Commission to our responses filed
on or about November 10, 1981 as additional or alternative grounds
upon which the Commission could justify dismissal of this case.
Since these documents have already been submitted to the Commission,
we hereby incorporate them here by reference and request that each
Commissioner review them before taking final action on this case.

Very ¢t yours,
! ored
Paurb. enar

cc: Secretary of the Commission
General Counsel's Office
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Tebruary 24, 1902

NEMORAMDUN TO: Marjoris Esmons

FROM: Staven Baradollar

SUBJECT: MUR 1388

Please have the attached Mamo and Briefs distributed

to the Commission on an infromational basis. Thank you.
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February 24, 1982

Bonorable John B. Anderson

National Unity Campaign for
John Anderson

2720 Thirty-Fifth Place, N.W.

Washington, D.C. 20007

RE: MUR 1388
Dear Mr. lndarlom:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on September 22, 1981, found reason to
believe that your committee, the National Unity Campaign for John
Anderson, had violated 2 U.5.C. § 441b(a), a provision of the
Federal Election Campaign Act of 1971, as amended, and instituted
an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three coples of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of no probable cause to believe a violation has occurred.



Letter to John B. Anderson
Page 2
Should you have any questions, please contact Jonathan Levin

at (202) 523-4039.

Sincerely,
Charles N. Steele

ennet & ’
Associate Gener&l Counsel

Enclosure
Brief
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‘FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20663

Pebruary 24, 1982

Paul D. Kamenar, Esquire
1015 FPifteenth Street, N.W.
Suite 1100

Washington, D.C. 20005

RE: MUR 1388
Dear Mr. Kamenar:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on September 22, 1981, found reason to
believe that your client, Mott Enterprises, Inc., had violated
2 U.S5.C. § 441b(a), a provision of the Pederal Election Campaign
Act of 1971, as amended, and instituted an investigation of this
matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, u may file
with the Secretary of the Cuulillfun a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three copies of such hr‘uf should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of no probable cause to believe a viclation has occurred.
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Should you have any questions, please contact Jonathan Levin
at (202) 523-4039.

Sincerely,

Enclosure
Brief
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FEDERAL ELECTION COMMISSION

WASHINGTOMN, D.C 20463

MVE February 24, 1982

The Commission

Charles N. Steele
General Counsel

BY: EKenneth A. Gross
Associate General Coun

SUBJECT: MUR 1388

Attached for the Commission's review are briefs stating the
position of the General Counsel on the legal and factual issues
of the above-captioned matter. Copies of these briefs and
letters notifying the respondents of the General Counsel's intent
to recommend to the Commission a finding of no probable cause to
believe were mailed on February 24, 1982. Following receipt of
the respondents' replies to these notices, this Office will make
a further report to the Commission.

Attachments

1. Brief to the National Unity Campaign for John Anderson
("NUC")

2. Letter to NUC

3. Brief to Mott Enterprises, Inc. ("MEI")

4. Letter to MEI
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FPebruary 10, 1982

In the Matter of

)

)

National Unity Campaign ) MUR 1388
for John Anderson )

GENERAL COUNSEL'S BRIEF

I. BACKGROUND

This matter was referred to the Office of General Counsel by
the Reports Analysis Division and by the Audit Division in regard
to a possible violation of 2 U.5.C. § 441b(a) by the National
Unity Campaign for John Anderson ("NUC"). It appeared that Mott
Enterprises, Inc. ("MEI") may have extended $407,550 in credit to
NUC outside the ordinary course of business. .

On October 27, 1980, MEI billed NUC in the amount of
$407,550 for direct mailing services including production costs
and management fees. NUC repaid MEI in full on November 14,
1980, the day after NUC received the first payment on more than
four million dollars in public funds from the U.S5. Treasury
pursuant to its entitlement under 26 U.S.C. § 9004(a) (3). While,
in its dealings with most of its large vendors, NUC was regquired
to tender a deposit or other type of prepayment in order to
ensure continued performance by the vendor, no such prepayment
was provided in this case,

Section 114.10(a) of the Commission regulations states, "A
corporation may extend credit to a candidate, political committee,
or other person in connection with a Federal election provided

that the credit is extended in the ordinary course of the

f?ﬁééék&:# fL / o /
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corporation's business and the terms are substantially similar to
extensions of credit to non-political debtors which are of
similar risk and size of obligation." 1In the absence of
information as to the time period involved in the transactions
and as to other circumstances, the extension of credit did not
appear to comport with operating patterns established with other
vendors of its size and raised the possibility that the extension
;ll made outside the ordinary course of the corporation's
business.

On September 22, 1981, the Commission found reason to
believe that NUC wviolated 2 t.:l.ﬂ.l':. § 441b(a) and approved
guestions to be sent to the respondent. These questions were
aimed at obtaining further information as to the transaction and
as to other transactions engaged in by NUC for mailing services.
Documents pertaining to the transaction were also requested. A
similar set of questions and a request for documents were also
sent to MEI. 1In addition, MEI was also guestioned as to its
transactions with other political and non-political clients.

NUC's response was received on Hovember 3, 1981, and MEI's
response was received on November 10, 198l1.

Committee treasurer Paul Wycisk, replying for NUC, stated
that MEI provided consulting and related services for the direct
mail program., The services involved two mailings, one made on
September 15, 1980, and comprised of 330,000 pieces at a cost of
$77,550 and another made on September 19 and comprised of one

million pieces at a cost of $330,000. Discussions between MEI

[- p R
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and NUC as tn the services provided commenced on August 29, 1980,
and arrangements for the provision of services were finalized on
September 15 in the form of a written contract.

Mr. Wycisk went on to state that one other company, Craver,
Mathews, Smith and Company of Virginia ("CMS®™) provided mailing
services to NUC. He stated that:

[o]ln occasion CMS would ask the Committee for
"up front"™ money before a mailing, almost
always for postage (an immediate expense
which could not be billed). On a periodic
basis, as CMS received subcontractor
invoices, they would bill the Committee.

Mr. Wycisk enclosed a copy of the contract between NUC and
MEI, called a "Letter of Agreement,” and two riders to the
contract, each one providing for a separate mailing and each
signed by the parties on the same date that they signed the
Letter of Agreement, i.e., September 15 for MEI and September 25
for NUC. These riders were referred to in clause one of the
contract as providing the specific quantity, dates, costs, and
fees for each mailing. The contract contained a number of terms
designed to assure payment for the services provided. They
include a due date of sixty days after execution of the contract,
a charge of 1 1/2 percent interest per month on any overdue
payment, a requirement of payment immediately upon the receipt of
federal funds or from any other unencumbered cash source
available to the campaign, a requirement that NOUC take all legal
steps necessary to receive federal funds promptly, provisions for

a post-election mailing to raise funds in the event that the

campaign should be unable to pay MEI with MEI as

/- p. 3
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the priority recipient of the proceeds of such a mailing, the
provision by NUC to MEI of a financial report showing NUC's
creditors and the amount of its indebtedness in the lvlﬁt that
the campaign's accumulated debt exceeded $2.5 lillinn.ll
requirement that NOUC obtain life insurance on John Anderson's
life, and clauses stating that withdrawal from the campaign by
the candidate prior to election day or a breach of any of the
other aforesaid requirements would cause an acceleration of NUC's
obligations to MEI and make them due immediately. In addition to
a requirement for payment by NUC for mailing services, the

contract also required that MEI have the right to co-own the names

797

and addresses of the mailing respondents and to retain the .

mailing list "for the purposes of building its own revolving list
bank." Also accompanying these documents is a letter, dated
September 19, from John Anderson's campaign manager, Michael
McLeod, to MEI, the purpose of which was to "warrant®™ to MEI that

NUC would obtain at least $1.5 million in term life insurance for

™
~
o
T
o
o~

Mr. Anderson. The letter also referred to the fact that in its

3

negotiations with banks for a line of credit, NUC was being asked
to obtain life insurance. Mr. McLeod stated that, if the bank
negotiations were successful, the amount of insurance would be
increased to cover such loans.

Attorney Paul Kamenar filed the response on behalf of MEI
and enclosed a sworn affidavit from Daphne W. Dwyer, II,
President of Mott Enterprises, answering the guestions addressed

to her. Ms. Dwyer's responses as to the dates and arrangements

[ -p. 4
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of the transaction were, for the most part, more general, but not
inconsistent with the responses provided by Mr. Wycisk. More
particularly, Ms. Dwyer stated that MEI's profit for the contract
was between $25,000 and $30,000.

In answer to questions not also addressed to NUC, Ms. Dwyer
stated that MEI has never asked for a deposit from any client.
She went on to state t@.t MEI receives "partial payments from
time to time on outstanding bills only in cases of continued,
long-term services to a client." She maintained that since
*services performed, billing and payment were all completed in a
relatively short cycle,” there was no need for an interim
payment.

Ms. Dwyer also stated that even though MEI has never billed
a client in such a large amount before, MEI "believed that the
test mail results indicated that the NUC mailing presented little
risk." Ms. Dwyer asserted that payment was further safeguarded
by the regquirement of life insurance, the requirement of a
finance charge on any unpaid balance, and a requirement that MEI
"be placed high on the priority of payment to creditors.”

Mr. Kamenar commented upon the responses given by Ms. Dwyer.
In pointing out that MEI has never required a deposit from
political or non-political clients and has only required interim
payments on contracts that were long-term, he contended that the
MEI-NUC transaction was, therefore, in MEI's ordinary course of

business.
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Mr. Kamenar argued that, in applying the standard of
"gimilar risk and size of obligation® found in 11 C.F.R. § 114.10,
the Commission should view the factors of risk and Illl.tﬂ'lthlt.
Thus, while MEI had never billed a client before in an amount as
high as $407,550, there were a number of Iill-lniirlnﬂ-flﬂtﬂll in
the NUC-MEI arrangement. Mr. Kamenar stated, as did Ms. Dwyer, |
that the first mailing was a test mail which indicated that NUC
was a "low-risk entity." BHe also pointed to contract terms in
addition to those mentioned by Ms. Dwyer. These were the
commitment to post-election fundraising if necessary, NUC's

obligation to inform MEI of its overall debt situation, and the

799

requirement that NUC take all necessray legal steps to obtain
federal funding. See pp. 3-4, supra.

Mr. Kamenar also enclosed a copy of the contract, the two
riders to the agreement, the above-mentioned letter from NUC
informing MEI that it was obtaining adegquate insurance on the
candidate's life, and an additional letter, dated September 28,

stating that life insurance would be cobtained that week. This
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letter alsc called attention to an initialed amendment by
Mr. McLeod on the second rider changing the deadline for the
second mailing from September 19 to September 29.

Mr. Kamenar also enclosed a copy of a letter, dated
September 13 from Mr. Mcleod to Ms. Dwyer, the purpose of which
was to give “"assurance that Mott Enterprises will be a priority
creditor of NUC." The letter referred to the fact that NUC was,

at that time, negotiating with a number of banks to obtain a

/ - p A
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$10 million line of credit with post-election funding to be "made
payable in whole to pay off any borrowings made by NUC". The
letter stated that the banks would insist upon a five percent
margin between the percentage of the popular vote that would
entitle Mr. Anderson to an amount of public funds equal to the

amount drawn and Mr. Anderson's actual standing in the polls at

the time of the draw. Thus, for example, if the initial draw

were $3 million, (the approximate amount that Mr. Anderson would
receive in public funds with a 5 percent vote) 1/ Mr. Anderson
would have to have at least a ten percent poll rating (which
would, if converted to a voting percentage, entitle Mr. Anderson
to approximately $6.5 million in public funds). According to the
letter, therefore, there would be "a 5% or $3 million margin
throughout the life of the line of credit™ and, "from this
margin,® NUC would repay MEI. The letter also stated that MEI
would be first in priority for repayment from post-election funds
after the banks have been paid in full.

II. LEGAL ANALYSIS
If the extension of credit in gquestion did not comply with
the standard set out in 11 C.F.R. § 114.10, i.e., a credit

extension in the ordinary course of the corporation's business

1/ The $3 million figure was apparently based upon the
assumption that the two major party candidates would receive
the remaining 95 percent of the vote. See 26 U.S.C.
§ 9004 (a) (3).
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with "terms substantially similar to extensions of credit to non-
political debtors which are of similar risk and size of
obligation," then it would be in violation of the prohibition on
corporate contributions in 2 U.8.C. § 441b(a). In this matter,
there was a substantial amount of credit extended lccniplnind by
a number of contractual terms and other arrangements aimed at
assuring repayment to MEI.

Some of these arrangements bear discussion beyond mere
repetition of the language of the contract or the assertions made
by respondents. For example, the contractual clauses rnquirlng
prompt payment by NUC upon receipt of federal funds and from any
other cash source unencumbered by any lending institution and
requiring that NUC take all legal steps necessary to secure
federal funds raise the question of whether or not a reliance by
MEI on an expectancy, i.e., the receipt of post-election federal
funds, is outside the ordinary course of business for MEI. While
we do not have any information as to whether or not MEI has ever
relied on such an expectancy and while such an expectancy may
have certain risks attendant to it, there is nothing inherent in
such a reliance to cause a transaction to be considered as
outside the ordinary course of business. 1In 1974, the Senate
Committee on Rules and Administration, reporting on legislation
proposing public financing of Congressional campaigns, observed
that post-election funding could be used by minor party
candidates to "pay outstanding campaign obligations or to

reimburse loans and contributions.®™ S. Rep. No. 93-689, 93d
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Cong. 24 Sess. 9 (1974). Purthermore, the Commission, in
enforcement actions, has addressed the issue of loans to
Presidential campaigns based upon expectancies of future funding.
In MOR 382, the Commission found no reason to believe that four
banks and the Brown for President Committee wviolated 2 U.S8.C.

§ 441b(a) in connection with nine short term unsecured loans
where the banks were 1poklng to anticipated profits from
fundraising concerts and anticipated receipt of federal primary
matching fundl; In MUR 1195, the Commission found no reason to
believe that a bank and the Kennedy for President Committee
violated § 441b(a) in connection with an arrangement for $1
million in loans secured by primary matching funds wherein
$800,000 was received by the Committee prior to certification of
Senator Kennedy's eligibility for matching funds. Finally, the
Commission stated its position with respect to bank loans based
upon anticipated post-election federal funding in AO 1980-108

which was issued in response to a request submitted by NUC's General
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Counsel, Mitchell Rogovin, on September 17, 1980, two days after the
finalization of the NUC-MEI agreement. Citing the above two MURs, the
Commission, while admitting that "the risk of nonpayment may be higher
in the context of a loan made upon the expectation of a candidate
qualifying for and receiving sufficient post-election financing than
it is in the context of a loan made upon the expectation of a
candidate gualifying for and receiving sufficient primary

matching funds," concluded that "the existence of such risk does
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not, standing alone, take a loan secured by an expectancy in
post-election funds outside the scope of the 'ordinary course of
business.'" AO 1980-108.

The contractual clauses referring to federal funds also
raise the question of how sure MEI could be of rnpny..it from
federal funds. From coplies of correspondence submitted by both
respondents, it is clear that NUC was contemplating an
;IIIHQIIlnt whereby it would owe millions of dollars to banks
with the banks having first priority in the receipt of federal
proceeds. The letter of S-pgcnhtr 13, referred to supra, y-t out
an agreement in which MEI might have received some assurance that
a substantial amount of money would have been available Eo:.
repayment to it. Another plan was also being contemplated by NUC
as evidenced by the above-mentioned advisory opinion issued in
response to a request submitted by Mr. Rogovin. 2/ This
arrangement involved a revolving line of bank credit up to $10
million with the amount available at any given time, referred to
as "Available Commitments,"™ being "that portion of the
commitments which bears the same proportion to the total of the
commitments as the most recent average poll results bears to the

base poll results.™ AO 1980-108. The base result was twenty

2/ 1t is highly possible that this plan was, in reality, the
same as the one that Mr. McLeod attempted to describe in his
letter of September 13, and that the differences in the
descriptions of the plans resulted from minor
misinterpretations by Mr. McLeod.
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percent. There would be an initial borrowing of $3 million which
would regquire at least a six percent position in the polls. All
subsequent borrowings could be made only after ten days of any
previous borrowing, and the total indebtedness of the campaign
could not exceed the available commitment on the date of such
borrowing. WNo single borrowing after the initial borrowing could
be greater than $3 lll}iﬂn nor less than $250,000. Based on the
above details, this plan would have provided a margin between the
amounts avlllnﬁlu to NUC from the banks based on a certain
percentage in the polls and the amount anticipated from federal
funds at that percentage in the general election. 3/ Conceivably,
MEI could have been concerned that Mr. Anderson might not have
received a sufficient percentage of votes and, therefore, a
sufficient amount of federal funds to cover repayment to the
banks with some funds remaining for payment to MEI. However,
either one of these plans for bank loans, by providing for a
substantial margin between potential federal funds and the loan
amounts available from the banks, could have been perceived by
MEI as lowering the risk that MEI would not be able to receive

payment from NUC.

3/ At six percent in the polls, the candidate could have
received three million dollars from the banks and, with six
percent of the vote, the candidate could have received at
least $3.75 million. At twenty percent in the polls, the
candidate could have received up to $10 million from the
banks and, with twenty percent of the vote, the candidate
could have received at least $14.72 million.

[ - p. //




" = o - 4 = ; o i g £ L
e o £ o i
' ¥ s ¥ Jum il . i
] k T :
g TEAE
i (] gy gl

MEI's attorney and president assert that one of the risk-
lowering factors for MEI in this arrangement was the first
mailing which was characterized as a test mailing. While the
dates given by NUC for the mailings, i.e., September 15 and
September 19, would appear to preclude the idea of th|1£1:|t
mailing as the test mailing, the second mailing may have actually
occurred as late as September 29 as evidenced by Mr. McLeod's
amendment of the second rider. 4/ While there was no contractual
provision providing for a mailing characterized as a test

e mailing, the parties may very well have considered the first

mailing, which was much smaller than the second, as a test. The

A Letter of Agreement made no mention of any specific number of

:: mailings and, if the results of the first were not encouraging,
~ then the second rider need not have been agreed to and no second
c mailing need have been conducted.

v Despite any doubts as to whether or not the first mailing
” was a risk-lowering test mailing, there are other clauses in the
{: contract and other arrangements that lowered the risk of

nonpayment, e.g., a service charge on outstanding obligations, a
commitment to post-election fundraising if necessary, the
provision by NUC of a financial report of its indebtedness,

acceleration of the obligation of NUC in the event of withdrawal

4/ It appears that, in preparing his response to our questions,
Mr. Wycisk may have relied on the date originally printed on
the second rider. The copy of the rider sent to us by him
did not include the McLeod amendment.
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by the candidate or breach of the contract, and the granting of
*priority creditor®™ status for MEI. 5/ These factors, along with
the short-term nature of the contract, overrode any necessity for

a deposit or interim payment by NUC, in the General Counsel's
view, &/

The assertion that MEI was a high priority creditor is based
upon the letter of September 13 from Mr. McLeod to Ms. Dwyer,
referred to above. However, no mention of priorities appears
in the later-dated contract which, according to both
respondents, constituted a finalization of the agreement.

According to the parol evidence rule, a substantive rule
of contract law, "when two parties have made a contract and
have expressed it in a writing to which they have both
assented as the complete and accurate integration of that
contract, evidence whether parol or otherwise, of antecedent
understandings and negotiations will not be admitted for the
purpose of varying or contradicting the writing." Calamari
and Perillo, Contracts, § 40, citing 3 Corbin, Contracts
§ 573. Therefore, ii there were a dispute over the contract
between NUC and MEI as to whether MEI had any particular
priority such as first priority after the banks and the
contract was considered to be a complete integration of the
agreement, NUC might claim that NUC had no contractual
obligation to grant priority to MEI. Putting aside
speculation as to how a court might resolve such a dispute,
the letter appears, for our purposes, to manifest an
understanding between the respondents that MEI would have
priority next to the banks.
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The obligation to purchase insurance on John Anderson's life
was another risk lowering factor. While the letter from

Mr. McLeod to Ms. Dwyer of September 28, 1980, states that
insurance would be obtained that week, neither respondent
sent documents indicating that a policy was, in fact,
purchased. 1In a telephone conversation with an OGC staff
member on January 29, 1982, Mr. McLeod stated that he
believes that some insurance was obtained in connection with
the NUC-MEI transaction, Mr, McLeod did not recall the
amount of insurance purchased but he stated that the coverage
may have been for the amount of the transaction rather than
for $1.5 million.
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In addition, apart from the risk-lowering arrangements put
into effect, NUC made full payment of the debt within a short
period of time, i.e., the sixty day time period provid.d'!o: in
the contract. In MURs 303 and 454, both involving extensions of
creidit by the Richard A. Viguerie Company to a cu-!'.tti;l. the
Commission found no reason to believe that a violation of
2 U.5.C. § 441b(a) occurred even though in these matters the
obligations from the committee to the vendor remained outstanding
for long periods of time or long after the due date. In this
matter, it appears not only that there were terms aimed at

assuring complete repayment, but that such repayment came in a
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timely manner.
Based on the foregoing analysis, the General Counsel
recommends that the Commission find no probable cause to believe

that NUC violated 2 U.5.C. § 441b(a).

III. RECOMMENDATION

1. Find no probable cause to believe that the National Unity
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Campaign for John Anderson violated 2 U.5.C. § 44lb(a).

Charles N. Steele

C-_:__,./" - General Counsel
\J{ﬂa}; (762w

Date Kenneth A. Gross !
Associate General Counsel




Honorable John B. Anderson

National Unity Campaign for
John Anderson

2720 Thirty-Fifth Place, N.W.

Washington, D.C. 20007

Dear Mr. Anderson:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on September 22, 1981, found reason to
believe that your committee, the National Unity Campaign for John
Anderson, had violated 2 U.S.C. § 441b(a), a provision of the
Federal Election Campaign Act of 1971, as amended, and instituted
an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three coples of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of no probable cause to believe a violation has occurred.
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Letter to John B. Anderson
Page 2 -

Should you have any questions, please contact Jonathan Levin
at (202) 523-4039.

Sincerely,

Charles H. Steele
General Counsel

Enclosure
Brief
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February 24, 1982

Honorable John B. Anderson

National Unity Campaign for
John Anderson

2720 Thirty-Fifth Place, N.W.

Washington, D.C. 20007

RE: MOR 1388
Dear Mr. hnhe:lnnl

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on September 22, 1981, found reason to
believe that your committee, the National Unity Campaign for John
Anderson, had violated 2 U.S.C. § 44lb(a), a provision of the
Federal Election Campaign Act of 1971, as amended, and instituted
an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of no probable cause to believe a violation has occurred.
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Should you have any questions, please contact Jonathan Levin
at (202) 523-4039.

B.ll!lﬂl‘ﬂl]’.

Charles N. Itl:l.

enne = 885
Associate Gener&l Counsel

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION
Pebruary 10, 1982

In the Matter of LR 1358
Mott Enterprises, Inc.

GENERAL COUNSEL'S BRIEF
I. BACKGROUND

This matter was referred to the Office of Gin;rll Counsel by
the Reports Analysis Division and by the Audit Division in regard
to a possible violation of 2 U.S5.C. § 441b(a) by Mott
Enterprises, Inc. ("MEI"). It appeared that MEI may have
extended $407,550 in credit to the National Unity Campaign for
John Anderson ("NUC") outside the ordinary course of bunlﬁeil.

On October 27, 1980, MEI billed NUC in the amount of
$407,550 for direct mailing services including production costs
and management fees. NUC repaid MEI in full on November 14,
1980, the day after NUC received the first payment on more than
four million dollars in public funds from the U.S. Treasury
pursuant to its entitlement under 26 U.S.C. § 9004(a)(3). While,
in its dealings with most of its large vendors, NUC was reguired
to tender a deposit or other type of prepayment in order to
ensure continued performance by the vendor, no such prepayment
was provided in this case.

Section 114.10({a) of the Commission regulations states, "A
corporation may extend credit to a candidate, political committee,
or other person in connection with a Federal election provided

that the credit is extended in the ordinary course of the
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corporation's business and the terms are substantially similar to
extensions of credit to non-political debtors which are of
similar risk and size of obligation.” In the absence of
information as to the time period involved in the transactions
and as to other circumstances, the extension of ur-dit.dld not
appear to comport with operating patterns established with other
vendors of its size and raised the possibility that the extension
was made outside the ordinary course of the corporation's
business.

On September 22, 1981, the Commission found reason to
believe that MEI violated 2 U.5.C. § 44lb(a) and approved
guestions to be sent to the respondent. These questions were
aimed at obtaining further information as to the transaction and
as to other transactions engaged in by MEI for mailing services.
Documents pertaining to the transaction were also requested. A
similar set of questions and a request for documents were also
sent to NUC with the obvious exception of gquestions relating to
MEI's transactions with other political and non-political
clients.

NUC's response was received on November 3, 1981, and MEI's
response was received on November 10, 1981.

Committee treasurer Paul Wycisk, replying for NUC, stated
that MEI provided consulting and related services for the direct
mail program. The services involved two mailings, one made on

September 15, 1980, and comprised of 330,000 pieces at a cost of
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$77,550 and another made on September 19 and comprised of one
million pieces at a cost of $330,000. Discussions between MEI
and NUC as to the services provided commenced on August 29, 1980,
and arrangements for the provision of services were finalized on
September 15 in the form of a written contract.

Mr. Wycisk went on to state that one other Eﬂlblﬂﬂ, Craver,
Mathews, Smith and Company of Virginia ("CMS") provided mailing
services to NUC. He stated that:

[oln occasion CMS would ask the Committee for
"up front" money before a mailing, almost
always for postage (an immediate expense
which could not be billed). On a periodic
basis, as CMS received subcontractor
invoices, they would bill the Committee.

Mr. Wycisk enclosed a copy of the contract between NUC and
MEI, called a "Letter of Agreement,”™ and two riders to the
contract, each one providing for a separate mailling and each
signed by the parties on the same date that they signed the
Letter of Agreement, i.e., September 15 for MEI and September 25
for NUC. These riders were referred to in clause one of the
contract as providing the specific quantity, dates, costs, and
fees for each mailing. The contract contained a number of terms
designed to assure payment for the services provided. They
include a due date of sixty days after execution of the contract,
a charge of 1 1/2 percent interest per month on any overdue
payment, a regquirement of payment immediately upon the receipt of
federal funds or from any other unencumbered cash source

available to the campaigr, a requirement that NUC take all legal

steps necessary to receive federal funds promptly,
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provisions for a post-election mailing to raise funds in the
event that the campaign should be unable to pay MEI with MEI as
the priority recipient of the proceeds of such a nlillni. the
provision by NUC to MEI of a financial report showing NUC's
creditors and the amount of its lnﬁ-htndnill in the -v;nt that
the campaign's accumulated debt exceeded $2.5 million, a
requirement that NUC obtain life insurance on John Anderson's
life, and clauses stating that withdrawal from the campaign by
the candidate prior to election day or a breach of any of the

toe other aforesaid requirements would cause an acceleration of NUC's

obligations to MEI and make them due immediately. In addition to

a regquirement for payment by NUC for mailing services, the

contract also required that MEI have the right to co-own the names
and addresses of the mailing respondents and to retain the
mailing list "for the purposes of building its own revolving list
bank." Also accompanying these documents is a letter, dated

September 19, from John Anderson's campaign manager, Michael

3204933

McLeod, to MEI, the purpose of which was to "warrant™ to MEI that
NUC would obtain at least $1.5 million in term life insurance for
Mr. Anderson. The letter also referred to the fact that in its
negotiations with banks for a line of credit, NUC was being asked
to obtain life insurance. Mr. McLeod stated that, if the bank
negotiations were successful, the amount of insurance would be
increased to cover such loans.

Attorney Paul Kamenar filed the response on behalf of MEI

and enclosed a sworn affidavit from Daphne W. Dwyer, II,
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President of Mott Enterprises, answering the questions addressed
to her. Ms. Dwyer's responses as to the dates and arrangements
of the transaction were, for the most part, more general, but not
inconsistent with the responses provided by Mr. Wycisk. More
particularly, Ms. Dwyer stated that MEI's profit for the contract
was between $25,000 and $30,000.

In answer to questions not also addressed to NUC, Ms. Dwyer
stated that MEI has nnéu: asked for a deposit from any client.
She went on to state that MEI receives "partial payments from
time to time on outstanding bills only in cases of continued,
long~term services to a client." She maintained that linﬁt
*"services performed, billing and payment were all completed in a
relatively short cycle,” there was no need for an interim
payment.

Ms. Dwyer also stated that even though MEI has never billed
a client in such a large amount before, MEI "believed that the
test mail results indicated that the NUC mailing presented little
risk." Ms. Dwyer asserted that payment was further safeguarded
by the requirement of life insurance, the requirement of a
finance charge on any unpaid balance, and a requirement that MEI
"be placed high on the priority of payment to creditors."

Mr. Kamenar commented upon the responses given by Ms. Dwyer.
In pointing out that MEI has never required a deposit from
political or non-political clients and has only required interim

payments on contracts that were long-term, he contended that the

3- p 5
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MEI-NUC transaction was, therefore, in MEI's ordinary course of
business.

Mr. Kamenar argued that, in applying the standard of
"similar risk and size of obligation" found in 11 C.F.R.

§ 114.10, the Commission should view the factors of :i;k and size
together. Thus, while MEI had never billed a client before in ln‘
amount as high as $407,550, there were a number of risk-lowering
factors in the NUC-MEI arrangement. Mr. Kamenar stated, as did
Ms, Dwyer, that the first majiling was a test mail which indicated
that NUC was a "low-risk entity.” He also pointed to contract
terms in addition to those mentioned by Ms. Dwyer. These were
the commitment to post-election fundraising if necessary, NUC's
obligation to inform MEI of its overall debt situation, and the
requirement that NUC take all necessray legal steps to obtain
federal funding. See pp. 3-4, supra.

Mr. Kamenar also enclosed a copy of the contract, the two
riders to the agreement, the above-mentioned letter from NUC
informing MEI that it was obtaining adequate insurance on the
candidate's life, and an additional letter, dated September 28,
stating that life insurance would be obtained that week. This
letter also called attention to an initialed amendment by
Mr. McLeod on the second rider changing the deadline for the
second mailing from September 19 to September 29.

Mr. Kamenar also enclosed a copy of a letter, dated
September 13 from Mr. McLeod to Ms. Dwyer, the purpose of which

was to give "assurance that Mott Enterprises will be a priority
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creditor of NUC.® The letter referred to the fact that WUC was,
at that time, negotiating with a number of banks to obtain a $10
million line of credit with post-election funding to be “"made
payable in whole to pay off any borrowings made by NUC®". The
letter stated that the banks would insist upon a five percent
margin between the percentage of the popular vote that would
entitle Mr. Anderson to an amount of public funds equal to the
amount drawn and Mr. Aﬁdnxlnn'l actual standing in the polls at
the time of the draw. Thus, for example, if the initial draw

f

were $3 million, (the approximate amount that Mr. Anderson would

receive in public funds with a 5 percent vote) 1/ Mr. Anderson

3

would have to have at least a ten percent poll rating (which
would, if converted to a voting percentage, entitle Mr. Anderson
to approximately $6.5 million in public funds). According to the
letter, therefore, there would be "a 5% or $3 million margin
throughout the life of the line of credit® and, "from this
margin,"™ NUC would repay MEI. The letter also stated that MBI

would be first in priority for repayment from post-election funds

320403 3 |

after the banks have been paid in full.

II. LEGAL ANALYSIS
If the extension of credit in question did not comply with

the standard set out in 11 C.F.R. § 114.10, i.e., a credit

1/The $3 million figure was apparently based upon the assumption
that the two major party candidates would receive the remaining
95 percent of the vote. See 26 U.S.C. § 9004 (a) (3).
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extension in the ordinary course of the corporation's business
with "terms substantially similar to extensions of credit to non-
political debtors which are of similar risk and size of
obligation," then it would be in viclation of the prohibition on
corporate contrlﬁﬁtinnl in 2 U.8.C. § 44lb(a). In thi; matter,
there was a substantial amount of credit extended accompanied by
a number of contractual terms and other arrangements aimed at
assuring repayment to MEI.

Some of these arrangements bear discussion beyond mere
repetition of the language of the contract or the assertions made
by respondents. For example, the contractual clauses requiring
prompt payment by NUC upon receipt of federal funds and from any
other cash source unencumbered by any lending institution and
requiring that NUC take all legal steps necessary to secure
federal funds raise the question of whether or not a reliance by
MEI on an expectancy, i.e., the receipt of post-election federal
funds, is outside the ordinary course of business for MEI. While
we do not have any information as to whether or not MEI has ever
relied on such an expectancy and while such an expectancy may
have certain risks attendant to it, there is nothing inherent in
such a reliance to cause a transaction to be considered as
outside the ordinary course of business. In 1974, the Senate
Committee on Rules and Administration, reporting on legislation
proposing public financing of Congressional campaigns, observed
that post-election funding could be used by minor party

candidates to "pay outstanding campaign obligations or to

3-p8
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reimburse loans and contributions.” §. Rep. No. 93-689, 934
Cong. 2d Sess, 9 (1974). Furthermore, the Commission, in
enforcement actions, has addressed the issue of loans to
Presidential campaigns based upon expectancies uf future funding.
In MUR 382, the Commission found no reason to believe that four
banks and the Brown for President Committee violated 2 U.S.C.

§ 441lb(a) in nunnecting with nine short term unsecured loans
where the banks were looking to anticipated profits from
fundraising concerts and anticipated receipt of federal primary
matching funds. In MUR 1195, the Commission found no reason to
believe that a bank and the Kennedy for President Committee
violated § 441b(a) in connection with an arrangement for $1
million in loans secured by primary matching funds wherein
$800,000 was received by the Committee prior to certification of
Senator Kennedy's eligibility for matching funds. PFinally, the
Commission stated its position with respect to bank loans based
upon anticipated post-election federal funding in AD 1980-108

which was issued in response to a request submitted by NUC's

[
=
=
T
[ =
o™
an

General Counsel, Mitchell Rogovin, on September 17, 1980, two days
after the finalization of the NUC-MEI agreement. Citing the above two
MURs, the Commission, while admitting that “"the risk of nonpayment may
be higher in the context of a loan made upon the expectation of a
candidate qualifying for and receiving sufficient post-election
financing than it is in the context of a loan made upon the

expectation of a candidate qualifying for and receiving
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sufficient primary matching funds,” concluded that "the existence
of such risk does not, standing alone, take a loan secured by an
expectancy in post-election funds outside the scope of the
‘ordinary course of business.'® AO 1980-108.

The contractual clauses referring to federal Eund; also
raise the gquestion of how sure MEI could be of repayment from
federal funds. From copies of correspondence submitted by both
respondents, it is clear that NUC was contemplating an
arrangement whereby it would owe millions of dollars to banks
with the banks having first priority in the receipt of federal
proceeds. The letter of September 13, referred to supra, set out
an agreement in which MEI might have received some assurance that
a substantial amount of money would have been available for
repayment to it. Another plan was also being contemplated by NUC
as evidenced by the above-mentioned advisory opinion issued in
response to a request submitted by Mr. Rogovin. 2/ This
arrangement involved a revolving line of bank credit up to $10
million with the amount available at any given time, referred to
as "Available Commitments,™ being "that portion of the
commitments which bears the same proportion to the total of the
commitments as the most recent average poll results bears to the

base poll results.® AO 1980-108. The base result was twenty

2/ It is highly possible that this plan was, in reality, the
same as the one that Mr. McLeod attempted to describe in his
letter of September 13, and that the differences in the
descriptions of the plans resulted from minor
misinterpretations by Mr. McLeod.
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percent. There would be an initial borrowing of $3 million which
would require at least a six percent position in the polls. All
subsequent borrowings could be made only after ten days of any
previous borrowing, and the total indebtedness of the campaign
could not exceed the available commitment on the date of such
borrowing. No single borrowing after the initial borrowing could
be greater than $3 million nor less than $250,000. Based on the
above details, this pl;n would have provided a margin between the
amounts available to NUC from the banks based on a certain
percentage in the polls and the amount anticipated from federal
funds at that percentage in the general election. 3/ Conceivably,
MEI could have been concerned that Mr. Anderson might not have
received a sufficient percentage of votes and, therefore, a
sufficient amount of federal funds to cover repayment to the
banks with some funds remaining for payment to MEI. However,
either one of these plans for bank loans, by providing for a
substantial margin between potential federal funds and the loan
amounts available from the banks, could have been perceived by
MEI as lowering the risk that MEI would not be able to receive

payment from NUC.

3/ At six percent in the polls, the candidate could have
received three million dollars from the banks and, with six
percent of the vote, the candidate could have received at
least $3.75 million. At twenty percent in the polls, the
candidate could have received up to $10 million from the
banks and, with twenty percent of the vote, the candidate
could have received at least $14.72 million.

Fe g Y
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MEI's attorney and president assert that one of the risk-
lowering factors for MEI in this arrangement was the first
mailing which was characterized as a test mailing. While the
dates given by NUC for the mailings, i.e., September 15 and
September 19, would appear to preclude the idea of the first
mailing as the test mailing, the second mailing may have lﬂtulllfl
occurred as late as September 29 as evidenced by Mr. McLeod's
;-endn-nt of the second rider. 4/ while there was no contractual

provision providing for a mailing characterized as a test

3 mailing, the parties may very well have considered the first

o mailing, which was much smaller than the second, as a test. The
- O Letter of Agreement made no mention of any specific number 9!

e mailings and, if the results of the first were not encouraging,
:: then the second rider need not have been agreed to and no second
:; mailing need have been conducted.

Sy Despite any doubts as to whether or not the first mailing
« was a risk-lowering test mailing, there are other clauses in the
N contract and other arrangements that lowered the risk of

o

nonpayment, e.g9., a service charge on outstanding obligations, a
comnitment to post-election fundraising if necessary, the

provision by NUC of a financial report of its indebtedness,

& It appears that, in preparing his response to our questions,
Mr. Wycisk may have relied on the date originally printed on
the second rider. The copy of the rider sent to us by him
did not include the McLeod amendment.

3- p 12
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scceleration of the obligation of NUC in the event of withdrawal
by the candidate or breach of the contract, and the granting of
*priority creditor® status for MEI. 5/ These factors, along with
the short-term nature of the contract, overrode any necessity for
a deposit or interim payment by NUC, in the General Counsel's
view. §/

3/ The assertion that MEI was a high priority creditor is
based upon the letter of September 13 from Mr. McLeod to
Ms. Dwyer, referred to above. However, no mention of
priorities appears in the later-dated contract which,
according to both respondents, constituted a finalization of
the agreement.

3 2

According to the parol evidence rule, a substantive rule
of contract law, "when two parties have made a contract and
have expressed it in a writing to which they have both
assented as the complete and accurate integration of that
contract, evidence whether parol or otherwise, of antecedent
understandings and negotiations will not be admitted for the
purpose of varying or contradicting the writing.” Calamari
and Perillo, Contracts, § 40, citing 3 Corbin, Contracts
§ 573. Therefore, if there were a dispute over the contract
between NUC and MEI as to whether MEI had any particular
priority such as first priority after the banks and the
contract was considered to be a complete integration of the
agreement, NUC might claim that NUC had no contractual
obligation to grant priority to MEI. Putting aside
speculation as to how a court might resolve such a dispute,
the letter appears, for our purposes, to manifest an
understanding between the respondents that MEI would have
priority next to the banks.

20490373 |
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6/ The obligation to purchase insurance on John Anderson's life
was another risk lowering factor. While the letter from
Mr. McLeod to Ms. Dwyer of September 28, 1980, states that
insurance would be obtained that week, neither respondent
sent documents indicating that a policy was, in fact,
purchased. In a telephone conversation with an OGC staff
member on January 29, 1982, Mr. McLeod stated that he
believes that some insurance was obtained in connection with
the NUC-MEI transaction. Mr. McLeod did not recall the
amount of insurance purchased but he stated that the coverage
may have been for the amount of the transaction rather than
for $1.5 million.

3*,0 /3
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In addition, apart from the risk-lowering arrangements put
into effect, NUC made full payment of the debt within a short
period of time, i.e., the sixty day time period provided for in
the cnntrlét. In MURs 303 and 454, both involving extensions of
creidit by the Richard A. Viguerie Company to a committee, the
Commission found no reason to believe that a violation of
2 U.S.C. § 441b(a) occurred even though in these matters the
obligations from the committee to the vendor remained nutltindinq
for long periods of time or long after ﬁhe due date. 1In this
matter, it appears not only that there were terms aimed at .
assuring complete repayment, but thaf'such repayment came in a
timely manner.

Based on the foregoing analysis, the General Counsel
recommends that the Commission find no probable cause to believe

that MEI violated 2 U.S.C. § 44lb(a).

II1. RECOMMENDATION
1. Find no probable cause to believe that Mott Enterprises,
Inc., violated 2 U.S.C. § 441b(a).

Charles N. Steele
General Counsel

Eenneth A. Gross
Associate General

Date

i ,
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‘FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Paul D. Kamenar, Esquire
1015 Fifteenth Street, N.W.
Suite 1100

Washington, D.C. 20005

Dear Mr. Kamenar:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on September 22, 1981, found reason to
believe that your client, Mott Enterprises, Inc., had violated
2 U.8.C. § 441b(a), a provision of the Federal Election Campaign
Act of 1971, as amended, and instituted an investigation of this
matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your receipt of this notice, {uu may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three copies of such brief should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of no probable cause to believe a violation has occurred.




Letter to Paul D. Kamenar
Page 2

Bhould you have any questions, please contact Jonathan Levin
at (202) 523-4039.

S8incerely,

Charles N. Steele
General Counsel

Enclosure
Brief
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-FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 24, 1982

Paul D. Kamenar, Esquire
1015 Pifteenth Street, N.W.
Suite 1100

Washington, D.C. 20005

RE: MUR 1388
Dear Mr. Eamenar:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission, on September 22, 1981, found reason to
believe that your client, Mott Enterprises, Inc., had vioclated
2 U.5.C. § 441b(a), a provision of the Federal Election Campaign
Act of 1971, as amended, and instituted an investigation of this
matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a viclation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position of
the General Counsel on the legal and factual issues of the case.
Within fifteen days of your rtctigt of this notice, you may file
with the Secretary of the Commission a brief (10 copies if
possible) stating your position on the issues and replying to the
brief of the General Counsel. Three copies of such hrfcf should
also be forwarded to the Office of General Counsel, if possible.
The General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a vote
of no probable cause to believe a vioclation has occurred.
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Letter to Paul D. Kamenar-
Page 2

Should you have any questions, please contact Jonathan Levin
at (202) 523-4039.
Sincerely,

Charl NH. Steele

Associate Gener Counsel

Enclosure
Brief



November 9, 1981

ld 01AON 1+

Charles N. Steele

General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

b

MUR: 1388
Dear Mr. Steele:

Because of the press of business, I will not be

able to file the response in the above-captioned MUR due

83 C

November 9, 1981 until Movember 10, 19B81.

Thank you.
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P D KAMENAR
1015= 15th STreet, N.W.
Washington, D.C. 20005
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Charles N. Steele

Federal Election Commission
1325 K STreet, HN.W.
Washington, D.C. 20463

HAND-DELIVER
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November 10, 1981

HAND-DELIVER

John Warren McGarry
Chairman, Federal Election Commission
1325 K Street, N.NW.
Washington, D.C. 20463 RE: MUR 1388

Dear Chairman McGarry:

This letter is in response to yours dated September 29,
1981 in which you stated that the Federal Election Commission
detemined that there is reason to believe that Mott Enterprises,
Inc. (MEI) violated 2 U.S.C. § 441b(a) "by extending credit
outside the ordinary course of business to the National Unity
Campaign” (NUC) for dohn Anderson. For the reasons set forth
below and in the attached sworn answers by Daphne Dwyer and
documents supplied, the Commission should take no further action
in this matter in that no violation occurred.

The Commission's regulations expressly provide that a
corporation may extend credit to a political committee provided
that:

the credit is extended in the ordinary course

of the corporation's business and the terms are
substantially similar to extensions of credit to
nonpolitical debtors which are of similar risk
and size of obligation.

L
o
o
—
Lo
bt |
o= |
o
c
o~
o

11 C.F.R. § 114.10.

As the General Counsel's report noted, MEI billed NUC for $407,
550 on October 27, 1980 and received payment in full in about two
weeks, on November 14, 1980. The General Counsel's report states
on page two that:

The Committee's [NUC] handling of the Mott Enterprises account
does not appear to comport with operating patterns established
with other vendors of its[MEI's account] size, and suggests
the possibility that an extension of credit was made outside
the ordinary course of the corporation's [MEI] business.
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In the first place, we do not see how that statemant
supports any reason to believe that MEI violated 2 U.S5.C § 441b.
As the FEC's own regulations state, the issue is what is the
ordinary course of the corporation's business in guestion, namely,
MEI. Therefore, what other vendors may or may not do is irrelevant
for pursoses of determining whether 11 C.F.R 114.10 has been
violated.

On page one of the General Counsel's Report (GC Report),
it appears that the FEC's Audit Division reviewed "financial
transactions between the Committee (NUC) and various vendors
which provided mass mailing services for the general election
campaign.” Those transactions apparently showed that "in dealings
with most of its large vendors [for mass mailing services]), the
Committee [NUC] was required to tender a deposit which served as
consideration to secure future services." This statement is
confusing for several reasons. Besides MEI, the only other
vendor which provided mass mailing services to NUC was Craver
Mathews, Smith & Company. We do not believe that any so-called
"deposit" was required from NUC in that instance. What other
vendors of mass mailing services for the general election contracted
with NUC? Furthermore, it is unclear what exactly is meant when
the GC Report states that for these vendors, NUC was "required to
tender a deposit which served as consideration to secure future
services." In normal legal parlance, "consideration to secure
future services" means that one party provides consideration
in return for a promise to perform services in the future, thus
forming a present contract to perform future services. A deposit,
on the other hand, may or may not be part of the contract that
is agreed to. For example, a deposit by a political committee to
the telephone company or to its landlord is not under contract
law "consideration to secure future services." The deposit is
merely a form of security to ensure performance on the other party
(not the vendor), the performance being payment for services
rendered by the vendor, landlord, etc. The deposit in such instances
is usually returned to the committee, or if there remains any
outstanding bills, is applied to the amount due and owing.

Accordingly, the Commission never had any reason to believe
that MEI violated 2 U.S.C. § 441b. The situation may have been
different if, for example, the FEC had information that MEI
required "deposits" from its other clients. However, the Commission
had no such evidence. Nor did it demonstrate what other large
vendors required deposits, assuming arguendo, the validity or
application of such information under some theory of liability.

Mevertheless, in the interest of resclving this matter as
guickly as possible, we have voluntarily provided the information
requested. That information clearly demonstrates that MEI did not
violated 11 C.F.R. 114.10.
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Assuming, a  that the Commission had reason to bealieve
that MEI viola .85.C. § 441b, the key issue is whether or
not "deposits” were required from other clients of MEI. As sworn
to by Daphne Dwyer in the attached answers, MEI has never required
a deposit by either political or nonpolitical clients. Dwyer
Answers, Nos. 6,7. Accordingly, MEI's conduct with NUC was
in its ordinary course of business. In the gquestions, the
term "interim payment” is introduced for the first time, and in
that regard, MEI does receive "interim payments® during the course
of a contract that is extended over a period of time. Thus,
if a bill is given to a client for services rendered, and services
are continued to be provided with subsequent billing on a monthly
cycle, the client usually pays MEI for the firast bill received
even though at that point in time, the client may have already
;ug.ivnd a second bill for another month's service. Dwyer Answers

With respect to FEC Question No. 8, MEI has never billed
a client in an amount as that to NUC. However, MEI's first
mailing for NUC was a test mail which showed that there was little
risk to MEI for providing the services. Just because a vendor
has not provided credit previously to another client in an amount
as large as that to a subsequent client, that vendor should not
be prevented by the FEC from conducting its business in a manner it
deems commercially reasonable. If the case were otherwise, a
vendor would automatically be limited to extending credit to a
committee equal in amount to that vendor's first client or committee,
assuring a no-growth position for that vendor.

We believe that 11 C.F.R. 114.10 should be read in a manner
that views the terms "risk and size of obligation® not as two separate
factors, but as a composite one. In other words, the extension
of credit is proper if its "terms are substantially similar to
extensions of credit to nonpolitical debtors which are of similar
risk and size of obligation." As a matter of practicality, it
would be a rare situation that a political committee, to which
credit has been extended, is similar to a nonpolitical committee
in both risk and size. 1In other words, a small amount of credit
to a high-risk entity may be functionally equivalent to a large amount
of credit to a low-risk entity.

In that regard, although MEI did not have an opportunity to
extend credit to a nonpolitical entity as large as that to NUC,
MEI's test mailing indicated that NUC would be a low-risk entity.
Furthermore, in order to lower the risk factor to compensate
for the higher credit, additional terms in the contract were
required that are not required in other MEI's contracts, such as
placing MEI high on the priority of creditors, requiring that
John Anderson take out life insurance, providing for post-election
fundraising for the sole benefit of MEI should there be any out-
standing debt, informing MEI of the status of NUC's overall debt
structure, and other such risk-lowering provisions. See Dwyer
Answer 5 and NUC/MEI contract dated September 15, 1980.
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Accordingly, not only was the extension of credit in the
ordinary course of MEI's business, it was arranged on terms
and under circumstances that were commercially reasonable, and
thus comparable to MEI's extension of credit to nonpolitical
debtors of similar risk and size of obligation considering both factors
together. Indeed, the fact that NUC paid MEI's bill in full
within two weeks evidences the correctness of MEI's assessment
of the risk attendant to providing services to NUC. It should
also be noted that the NUC was also eligible to receive federal
funding in a substantial amount, and that the contract between
MEI and NUC required NUC to take all legal steps necessary to
obtain that funding. MEI/NUC Contract, %7. This situation was
yet another risk-lowering feature unique to this client.

We also believe that prior Commission rulings in this area
further demonstrate that no further action should be taken against
MEI. 1In Advisory Opinion 1979-36, the Commission stated that
Working Names, a direct-mail consulting firm, may incur the
initial expenses in preparing and mailing fundraising materials
and bill the Committee for Fauntroy for the costs plus a fee on
a monthly basis if it is the ordinary course of its business and
if the extension of credit is substamtially similar to that
given to "nonpolitical, as well as political, debtors of similar
risk and size of obligation."™ 1 Fed. Elec. Cam. Fin. Guide, 15422,
at 10,453.

In addition, in MUR303(76), the Commission found no reason
to believe that the Richard A. Viguerie Company violated 2 U.S.C
441b for extending credit to the Committee for Responsible Youth
Politics (CRYP). In that case, CRYP had an outstanding balance
with RAVCO of some $20,000, and it was alleged that RAVCO required
its other political clients to keep current with their debts.
Nevertheless, the Commission in its "Statement of Reasons For
Commission Action" stated that "there was insufficient evidence"
supporting the allegation of illegal extension of credit where
the debt was being paid off. In the instant case, NUC paid almost
immediately and thus there never was a delay of payment that one
would normally characterize as a possible unlawful extension of
credit. The Commission further stated that such payments were
"not indicative of unusually lenient credit terms where the debtor
was paying off the debt on a regular, periodic basis."™ The FEC
further found that the overlapping employee on RAVCO and CRYP was
"not significant enough®" to show a violation. All of this was done
without any investigation whatsoever of the credit arrangement. The
Commission dismissed the charges out of hand against RAVCO. We
believe that with all the additional information wvoluntarily provided
here, the Commission has more than ample reasons to dismiss this
case also.
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Furthermore, in MUR 454(77), the Commission voted to
find no reasonable cause to believe that RAVCO violated 2 U.S.C
441b with respect to its fund-raising services for the Livingston
For Congress Committee. In that case, the committee had a debt
of some $41,000 owed to RAVCO. However, the General Counsel's
Report noted that this "did not however indicate an unusual
extension of credit by RAVCO, primarily because of the shortness
of the period between contracting and billing." GC Report at 4.
The GC Report further stated: "There therefore does not appear
to have been a deliberate extension of credit but rather an attempt
to secure payment, with RAVCO's inability to do so resulting in
a de facto extension of credit." Id. Finally, the GC Report
concluded:

The question of whether the terms of the
extension of credit were substantially
similar to those of non-political debts is
unanswerable in this situation, since there
is no evidence indicating whether RAVCO has
non-political clients, to whom credit might
be extended. In any event, the commercial
reasonableness of the credit terms in the
situation at issue indicates that further
investigation in not warranted.

As the extensionsof credit appear to have
been commercially reasonable transactions,

and as all the debts in gquestion were full
paid, no violation of 2 U.S5.C. § 441b seems

to have occurred.

Id. at 5-6 (emphasis added)

In this case, there is also a short billing cycle, and the amount
due was paid in full within two weeks after billing. A fortiori,
the Commission should also dismiss the instant action. See also
MUR 1383 in which the Commission took no action against the Iaw firm
of Danzansky, Dickey, Tydings, Quint and Gordon for extending
credit of over $20,000 to Joe Tydings Senate Campaign committee even
though the Commission noted that the extension of credit was not
in the ordinary course of the law firm's business, and that such
amounts far exceed the 51,000 limit.

For all the above reasons, the answers attached hereto, and

the documents provided, we reguest the Commission to dismiss this
case as soon as possible, The respondent reserves all rights in the

premises.
raﬂéi;h;rul rs,




DOCUMENTS PROVIDED TO FEC
TO BE KEPT CONFIDENTIAL

A. Daphney Dwyer's Answers

B. l. Latter of Agreement between MEI and NUC
dated September 15, 1980, with two Riders.

Letter of September 13, 1980 from NUC to MEI.

Letter from NUC to MEI dated September 19, 1980.

- —

4. Letter from NUC to MEI dated September 28, 1980.

5. MEI Invoice to NUC dated October 27, 1980.
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ANSWERS TO FEDERAL ELECTION COMMISSION'S
QUESTIONS IN MUR 1388

The following are answers to the questions propounded to
Daphne Dwyer by the Federal Election Commission which were attached
to the FEC's letter of September 29, 1981:

1. Services performed were as outlined in a contractual agreement
entered into between Mott Enterprises, Inc. (MEI) and the National
Unity Campaign (NUC) dated September 15, 1980 attached hereto. See
in particular, sections 1 and 2 thereof.
2. Services provided to NUC under the contract were from September,
1980 to October, 1980. Two mailings were included in such services,
both of which occurred in September, 1980.
3. MEI billed NUC for the full production costs plus a management
fee. MEI's profit for this contract was between $25-30,000.
4. Arrangements were made at some time prior to the written
contract and were planned and discussed by telephone.

{a) Since most of the communications concerning services to NUC
by MEI were by telephone, the exact dates cannot be recalled.

{(b) The date upon which arrangements for the provision of
services were finalized, i.e., by September 15, 1980.

(e} Such finalization came in the form of the written

agreement attached hereto.

5. Payment from NUC to MEI came in one lump sum, presumably
because the total sum was billed to NUC as such, and they had
the money to pay in full. MEI has never required a deposit

of any client. Since the two mailings for NUC occurred in the
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same month, they were billed together as one sum to NUC. As
the FEC's General Counsel's report correctly indicated, MEI billed
for the work on October 27, 1980, and NUC paid in full on November
14, 1980, a period of about two weeks. Thus, NUC paid for
services rendered well within the normal 30 to 60-period after
billing.

Although MEI has never billed another client in an amount
as that in question for NUC, we believed that the test mail
results indicated that the NUC mailing presented little risk. As
further safeguard for payment, our arrangements with NUC required
MEI to be placed high on the priority of payment to creditors, and
that John Anderson agree to take out appropriate life insurance. 1In
short, this transaction was carried out at arm's length, was not
outside MEI's ordinary course of business, and did not result in any
outstanding debts by NUC to MEI. As noted, payment was quickly paid
and in full. If there were any outstanding payments, our contract

called for a finance charge on the unpaid balance.

o
™
o
™
bas
c
=
o
a)
o

6. No, MEI has never asked for a deposit from any client.

Although the FEC does not define the difference between "deposit"™

and "interim payment", MEI does receive partial payments from

time to time on outstanding bills only in cases of continued, long-
term servies to a client, MEI usually bills monthly and such bills
reflect expenses incurred and fees for services rendered for the

prior thirty-day period or so. Thus, in this case, services performed,
billing, and payment were all completed in a relatively short cylce,
and hence, no need for any “interim payments."

7. See answer to No. 6.

B. No.




32040331 84

Subscribed and sworn to before

Bovember, 1981.

My commission expires:
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This letter serves to confirm in writing the agreessnt betwesn Wott

miun, Inc,, ("MEI”") and the Maticsal Unity Campeige for mm
mﬁmmﬂnﬂifw' “hl-nul !w Mﬁtﬁf‘_ﬂ"‘
ﬁ-ﬂthnufmuq-i related. services by MET fow the nu-t-.t{lhl-
mqlﬁl!‘.‘-ﬂphﬁim slection, ﬂlm

ﬂﬂmwm“mmﬂﬁm
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b TR MEI will provide from time to time list acquisition, pri;tm and
mailing services for the r.'upuﬁ s direct mail fundraising program. h

: mﬂud each such mailing, i.s., gquantity, dates of mailiny, anlb and®

fees, shall be speclified in a l-'l‘pl.l.'ltt schedule or rider to this basic
agresmant, and made a part hereof, upon the acceptance of sach such separate
schedule or rider by the Campaign. All gprovisions of this basic agreoamsnt
shall apply to each separate schedule or rider.

2. The contents of the direct mail appeals and the design of the same
are subject to the aprroval of the CTampaign pricr to printing, such approval

not to be unreasorably withheld.

3. MEI shall have the right to co-own with the Caspaign all namas and

nﬂm-n of the respondents to any prospect mailings described in the attached

rh!-tr; to this Agreement, (i.e., "Mailing List"). MEI shall have the right
to h—]r and maintain the Mailing List and to inclode the Mailing List in a data

- ”Q.hthl purposas of building its own revelving list bamk.
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- 'cwng immediately upon receipt of the anticipated federal funds and- b, 18

other uuts nl.' the Campaign for the purpose of ohulninq plr-:ut fnr u'-
obligation incurred by the Campaign to MEI.

5. 'Te Campaign shall be liable for payment in full to MEI of all
costs and fees incurred for each mailing as computed in the attached riders.
All such payments shall become due and payable to MEI within asixty (60) days
aftexr the date;of the execution of this basic agreement... Any amounts ﬂi}
after mzmmx include a one and one-half percent (1 1/2%) p-rw- i
service charge for total amount payable that is outstanding. Qe

- &

' 6. It is understood that payment shall be promptly made by the

.~.-

LA

from any other cash source available to the Campaign, not otherwise en~ - -

cumbered by any lending institution that has advanced funds to the cqul?.-

7. The Campaign hereby agrees to take all legal steps necessary to
receive promptly the federal funds to which it is entitled. It is hereby
understood that the obligations of the Campaign to MEI are "qualified -
campaign expenses” for the purposes of the Presidential Election Campaign
Fund Act, 256 U.5.C. 2001, et seq.

B. In the even® that the Campaign should have insufficient funds witch
which 1o jay ME[L for 1ts Acrvices, the C;lrnp.';i.qn shall amploy MEI, Craver,,
Matthews, Smith & Co. or annther fundraising firm that MEI and the Campaign
mutually agroe is competern- and reputable to conduct, at the Campaign's
expense, one Or more post-clection fundraisinyg mailings within one year
following the election to raise funds to retire debts owed to MEI and to
any other creditor.



.= Wy the Campaign to MEI at that time for priow
mailings, and that such amounts paysble from
the receipts of ths post-slection mailing shall
ba made immedistaly to bring the sssent owed
Ilh-hthm-un:n—lnthu-l

: gﬁummm $2.5 milliom, thtﬂ-ll.-.ﬂ.l.l
_llh.l.—c:hl raport mmcrﬂlmnlﬂt-m

CEaaw

ma.ﬁhmm-.u fhe finknctal report, the Campaign agrees, will be sent .

e lia,

*Wnamuihﬂhlﬂhttﬂhm nﬂmwm-l
d: faid indebtedness in a timely mamnér constitutes a matarial breach of .
thh .anﬂnt in uhich case paragraph 13 shall be applicable.

MEI shall treat the financial report as a confidential document
and expressly agrecs not to disclose its contents to any third party with-
out the aoxpress approval of the Campaign.

l1. The Campaign warrants that Life Insurince coverage
for John B. Anderson (“Candidata™) will be cbtained. See Addendum I,

12. If the Candidate ahould withdraw from the election for any reason
prior to November 4, 1980, manifesting such withdrawal either by words or
lctl.nn. such withdrawal shall constituts a material breach of this Agreemsnt
lnl. in uhieh case, plraquph 13 shall be applicable.

' OR
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13. 1In the event of any breach of paragraphs 1 - 12 above, all
obligaticna of the Cimn.q:n tﬂ III -hﬂl. be mlmt-d and hﬂ:-
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Campaign of any of the provisions thereof, shall in no way be construed teo
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each and every such provision.
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15. Ho modification of this “gresment or any riders thereto shall be
binding vpon the parties hereto, or either of them, unless such modification
shall be in <riting and duly acceptoed by both parties by signing their names
or initials and dating the same. Such writing may be in the form of an ex-
cha.nq-. of letters or telagrams as lorg as such communications expressly states
that it is to constitute a part of this basic agreemnt or its riders.

Sincerely,
Mott Enterprises, Inc.

MEPPEB_ AND ACREED TO
this J
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ACCEPTED AND AGREED TO:
K tignal Unity Campaign for John Anderson

.nsr- ,{A&/ﬁéf?@ DATE: ;’7,(4;;’};3‘

'+ Michael Macleod
. Campaign Managor/Treasurer
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September 13, 1980

Ma. Daphne Dwyer

Mott Enterprises, Inc.
Buite 4200

515 Madison Avenue

New York, New York 10022

Dear Daphne:

Mott Enterprises is considering making a direct mail
solicitation for the National Unity Campaign for John Anderson.
The terms of payment for these services have been worked out and
are the subject of this letter.

The purpose of this letter is to give you assurance that
Mott Enterprises will be a priority creditor of NUC. Let me explain
how this will work.

As you know, we are currently negotiating with a number of
banks to obtain a $10 million line of credit. We wish to borrow a
sum up to $10 million to use principally for media between late
September and November 3, 198B0. From our initial discussion with
the banks, it is apparent that they will want the post-election
funding to which we will become entitled under the terms of The
Presidential Election Campaign Fund Act, 26USCBBE9S001 et . to be
made payable in whole to pay off any borrowings made by . The
current negotiations are geared to draw downs based upon our
standings in the polls. It is further apparent that the banks will
insist upon at least a 5% margin between the amount we borrow and
our standing in the polls at the time of the draw down. For
example, if our initial draw down is $3 million, we would have to be
at or above a 10% poll rating. (Five percent of the popular vote
will get us 53 million in post election funding.)

Thus, there will be a 5% or $3 million margin throughout the
life of the line of credit. It is from this margin that we expect
to pay Mott Enterprises with respect to any amounts owed to it by
November 4th. Further, this call upon the post-election funds will
be the first in priority, after the banks have been paid in full
for the line of credit.

I hope this adequately explains how we intend to deal with
the post-election funds and give you adequate assurance of the
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Mott Enterprises will have in payment of any
outstanding,

Sincerely,

chael F. Macleod
Campaign Manager/Treasurer
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September 19, 1980

Cavhae YW, Uw;2r 10, President
Moot EnterpLizses, Ing.

crike 42Q0

515 Madison Avenue

qlow wvork, MY 10022

Dear Daghne

As you know, HUC is currently negotiating with a
nunpayr ¢f banks for a substantial line of credit. With
recard to such a loan, we will be obliged to obtain
insurance on John Anderson's life. Discussions with
insurance companies are currently underway.

This letter is to warrant to you that NUC will
obtain term insurance on Cong. Anderson's life of a min-
imum amount of $1.5 million. In the event that our bank
loan negotiations are successful, the amount of the insurance
will be incrcased to cover such loans.

erely
o sttt S
LLnCr 7
Michael F. McLeod
Campaign Manager
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Daphne W. Dwyer II, President
Mott Enterprises, Inc.

Suite 4200

515 Madison Avenue

New York, New York 10022

Dear Daphne:

Enclosed is the properly executed contract.

Please note the minor change, which I have
initialed, to Rider No, 2. Everything else appears
to be in order. You will be pleased to know that apropos
of paragraph 11, the life insurance is being obtained
this week.

With every best wish,

Sincerely,
'

Michael F. MacLeod
Campaign Manager/Treasurer

MFM:j{hf

Enclosure
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The Woodward Bullding/ 15th & H Street, N.W./Suite 800/Washington, D.C. TT5-2000

0
November 2, 1981
% B -
Federal Election Commission o
Office of General Counsel iy
1325 K Street H.W.
Washington, D.C. 20463
Mr. Jonathan Levine

Dear Mr. Levine:

Below please find my responses to your guestions
regarding MUR 1388. I address the gquestions in the order
asked:

1) Consulting and related services for the direct
mail program.

2) Mailing #1: 9/15/80; #2: 9/19/80,

3) (a) 8/29/80
(b) 9/15/80
(e) Yes (see attached)

455)The National Unity Campaign's direct mailing efforts
were, with the exception of the Mott Enterprises Inc. mailings,
handled by Craver, Matthews, Smith & Co. of Virginia(CMS).
CMS contracted with various other companies for the mailing
services they (CMS) did not provide; however, the Committee
dealt only with CMS during the campaign. On occasion CMS would
ask the Committee for "up front”™ money before a mailing,
almost always for postage (an immediate expense which could not
be billed). On a periodic basis, as CMS received subcontractor
invoices, they would bill the Committee.

6) Per contract terms.

Enclosed find the following documents:

1) the contract between Mott Enterprises and the Committee;
2) a 9/19/81 letter from Michael MacLeod to Daphne Dwyer;
3) Mott Enterprise's billing of the Committee; and

#) the Committee's check in payment.

Should you require any additional information, please

contact me.
3‘2%?: ly,
Paul dﬁ gisk

Treasurer




3 8 4

r
|
e
<
c
o8
o

3255 K Etreet. N.W.
Washington, D.C. 20007%

LETTER OF I AGREEHENT

;erﬁes'tn confirm in writing the agreement be.ween Hatt*'
("MEI") and the Naticnal Unity Campaign for John Anderson,
mpaign committee of John B. Anderson t"campalgn"} for the

N o L e e AT
ing and related services by MEI fgr the direct mail fund=
2 Campaign for the general election. This agrecment

agreement between MEI and t4e Campalgn

to this basie
upon tha acceptance of gach such separate

311 provisions of this basic agreement

mail appeals and thé design of the Bame

1ign pricr to printing, wch approval
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"Segtomber 15, 1980

to any claims or ﬂutataﬁding obli l uhich HEI m;y satisfy frnn

vl-ﬂli \,}‘
other assets of the Campalgn for thﬂ purpusi ﬂf nbtain:nq pa;nunt for any "

aobligatien iscurred by tha Cn';:lgn tﬂ MEX.

‘I:

5. The Eamgdlgn :hlll bﬂ lluble for paynent in full to HEI uf nll
'1"| % i
costs and foos in:urred for uach mailing as computed in tha a*tached ride:;,

A1l such payments shall become due &nd payahle to MET within sixty (60) days
after the dat2 of the execution of this basic agre nt. Any amounts due

-
after that date ghall anclude a one and one-nalf cercent (1 1/2%) per month

»tal smount payable that is cutstanding. ’

rstood that payment shall be pro wtly made by the

gxan receipt of the'anticipated federal funds and
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" Septesber 15, 1980
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MEI fﬁlll be entitl to any r&mﬂlninq ahuunts
not exceeding the 'Lr‘l.al -!Imuunl: due and awi_nq
by the Campaign to MET at that time for prior
mailings, an& that such amounts payable from o

s,

the recexpt: of the post-election mailing shall®
be made i:madia,_ELy to bring ths amount owed
MET down to the av;;agu amcunt owed to the next

four largest cmdztors.
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3jn warrants that Life Insurance covarage
"rapndidate") will he obtained. See Addendim Y.
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13. In the event of any breach of paragraphs 1 - 12 above, all

cbligations of the Campaign to MEI shall be accelerated

and beuvona
immediately due and payable.

The Cazpaxgn herthy warrants that in such

avent, tha Campaign shall gay all such nbl‘gatiars to MEI in such amounts
and at such times as de

#1 by MEI and is consistent with other pro-
visions of this Acr Lo
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at any time any of the provisions
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RIDER NO. 1 TO BASIC AGREEMENT

AMD BATICHAL CNLITY CRMPAIGN

BETWEEN MEX

1. MEI has, according to prior autherization by the Campaign, m:led

adh

] anpmmmteiy 330,000 pim:en of prospect direct mni. For these serﬂce:, MEI

- o T O Tk | S

has r‘hmged ar*d the Campaign hereby agrees to pay, a fee of 535 per thousand

LS

pieces mailed. The Campalen hereby also agrees to pay the costs and expensos’

of the mailing, spproximately §200 per thousand picces mailed; for a total

77,000
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HIDER NO, 2 TO BASIC AGREEMENT

BETWEEN

H MET AND KATIONAL UNITY CHRMPRIGN

1. MEI will mail approximately one million pieces of direct mail, and

i O 5 ¥ B ' 7
perform related services, i.e., list acquisition, printing, etc.: For thes

ey
services, MEI will charge, and the Campaiqgn hereby agrees to pay., a fae of
il M

E-it'.lﬂ'n‘:r thoutand pices mailnd,

The Campaign hereby also agrees to pay the

costs and expenses of the Mailing, approximately %290 per thousand pleces
mailed, for a total amount dne and payable of $330,000,

L

\

Hott Enlerpeiscs, Lnc,
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September 19, 1980

Lo koo W, beyer Y1, Presldent
e Ernterpoisss, Inc,

Faito 4200

515 Madison Avanus

Now Nork, NY 1002
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to cover such loans.
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® Mr. Michael Macleod
Anderson For President Committes
719 Ath Street, 5.E.

Rashington, D.C. 20003

Services Rendered:

Mailing 81 — 330,000 pieces 8 $235 per M: praductloﬁ
costs and management

-:1,000,000 plecas 8 5330 =
T costs and manager

s2 Ire

Mottt Enterm
515 Madi=on F
Kew York, M. Y,

8 20408 308N
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FOUR HUNDRED SEREN THOUSAND FIVE HUNDRED FIFTY AKND RO CENTS

9

DATE
* rott Enterprises, Inc. 11/14/80 $407,550.00
515 lladison Avenue &

Now York NY 10022

NOT NEGOTIABLE
723102 NLELOD1D0L e6L 25?7 I

oL =« FETM

b S S

. Dircct Fail Production Costs

© £407,550.00 20-4000-




Fedexal Election Commission
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1325 K Street N.W.
Washington, D.C. 20463
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 22, 1981

Paul D. Kamenar, Esquire
1015 Fifteenth Street, N.W.
Suite 1100

Washington, D.C. 20005

RE: MUR 1388

Dear Mr., Kamenar: s

This is in reference to your letter dated October 16,
1981, in which you request, on behalf of Mott Enterprises,
Inc., an extension of time until November 9 in which to
respond to the Commission's reason to believe notice in
the above-captioned matter.

I have reviewed your request and agree to the
extension. Your committee's response is due, therefore,
on November 9, 1981. If you have any questions, please
contact Jonathan Levin at 202-523-4039.

Sincerely,

Charles N. Steele ,
General Counse g,

Kenneth A. s
Associate neral Counsel
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FEDERAL ELECTION COMMISSION
WASHINCTON, D C 20463

October 22, 1981

Mr. Paul A. Wycisk, Treasurer

National Unity Campaign for
John Anderson

1426 H Street, N.W.

Suite 900

Washington, D.C. 20005

RE: MUR 1388

Dear Mr, Wycisk:

This is in reference to your letter dated October 2, 1981,
in which you request an extension of time until November 2
in which to respond to the Commission's reason to believe
notice in the above-captioned matter.

I have reviewed your request and agree to the extension.
Your committee's response is due, therefore, on November 2,
1981. If you have any questions, please contact Jonathan
Levin at 202-523-4039.

Sincerely,

Charles HN. Steele
Generél\l\ Counsel

Associate Genédral Counsel
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October 16, 1981

TYN39

-
-

Jonathin Levin
Federal Election Commission

1325 K Street, N.W.
Washington, D.C. 20463

e =
Bt TR

6l :bd Hllaﬂ i

Dear Mr. Levin:
I am the attorney for the respondent in MUR 1388.

of the press of other business, including legal matters with the

Because

FEC both at the agency level and in court, and because of the fact

that respondent is located out of town, we will be able to respond

to the FEC's notice by November 9, 1981.

We reserve all rights in the premises.

r--mtruly yours,

aul D. Kameémar

L |

31
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FEDERAL ELECTION COMMISSION
WASHINCTON, DC 20463

MARJORIE W.

OCTOBER 13, 1981

REFERRAL OF LETTER REGARDING MUR 1388

The attached letter regarding designation of attorney
was received in Chairman McGarry's office and then
forwarded to the Secretary of the Commission. It is

provided for your action.

M~
L
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o

Attachment:
Letter from Daphne W. Dwyer II
dated October 8, 1981
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Jonathin Levin, Esq.
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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Octobar 8, 1981

Federal Election Commission
Washingtom, D.C. 20463

RE: MUR 1388

Dear John Warren McGarry!:

I received your letter dated September 29, 1981
and MUR 1388 on October 5, 1981.

1 hereby designate Paul D. Kamenar as my
attorney. His address: 1015 Fifteenth Street, NW
Suite 1100
Washingtom, D.C. 20005

Telephone: (202) 393-8535




John Warrem MeCarry, Chairman
Federal Electien Cosmission
Washington, D.C. 20463
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NATIONAL UNITY CAMPAIGN

W

Woodward Building/ 15th & H Streat, N.W./Sulte 900/'Washington, D.C. 20008/{202) 775-2000

October 2, 19

Federal Election Commission
Office of General Counsel
Mr. Jonathan Levin

1325 K Street N.W.
Washington, D.C. 20463

Dear Mr. Levin:

Per our telephone conversation today I hereby request
an extension of time to respond to your letter of September
29 regarding MUR #1388.

I request this extension until November 2, 1981,since
I am leaving town tomorrow evening for at least two weeks,
possibly longer. I have been called back to the Midwest on
family business which I hope to have finished by October 19.
Immediately upon my return to Washington I will call you and
proceed with the response to the MUR.

371

Should you have any questions, Mr. Levin, this office
will know how to reach me. You might also consider contacting
Mr. Mike MacLeod who was Treasurer of the National Unity
Campaign during the time of the alleged violation. Thank
you for your cooperation in this matter.

Sincerely,

c./:.--
Paul A. cisk

Treasure
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Poed fod ara guthonged by The Natonal Unty Campasgn foe John Andanon




Federal Election Commission
Office of General Counsel
Mr. Jonathan Levin

1325 K Street N.W.
Washington, D.C. 20463

NATIONAL UNITY CAMPAIGN
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 20063

September 29, 1981

Paul A. Wycisk, Treasurer

National Unity Campaign for
John Anderson

1426 H Street, N.W.

Suite 900

Washington, D.C. 20005

MUR 1388
Dear Mr. Wycisk:

On September 22, 1981, the Federal Election Commission
determined that there is reason to believe that your conmittee,
the National Unity Campaign for John Anderson, violated 2 U.S.C.

§ 441b(a), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act®™), by accepting an extension of credit
outside the ordinary course of business from Mott Enterprises, Inc.
The General Counsel's factual and legal analysis, which formed

a basis for the Coomission®'s finding, is attached for your
information.

873

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. Please submit any factual
or legal materials which you believe are relevant to the Commission's
consideration of this matter. Additionally, please submit answers
to the encleosed questions within ten days of your receipt of
this letter. Statements should be submitted under oath.

In the absence of any additional information which demonstrates
that no further action should be taken against your committee,
the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation. Of course,
this does not preclude the settlement of this matter through
conciliation prior to a finding of probable cause to believe
if you so desire. See 11 C.F.R. § 111.18(d).

™
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If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
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®
Wycisk

m to Paul A.

and a statement authorizing such counsel to receive any notifi-
cations and other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U.S5.C. § 437g(a)(4)(B) and § 437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202) 523-4039.

Si lai; E; e

hn Warren McGarry

Chairman
Enclosure
General Counsel's Factual and Legal Analysis
Interrogatories
Procedures

Designation of Counsel Statement

32040331 87 4



37

32N 47273731

Paul A. Wycisk, Treasurer

National Unity Campaign for
John Anderson

1426 H Street, N.W.

Buite 900

Washington, D.C. 20005

RE: MUR 1388 ’if‘?/_;)f-ﬁfﬁf

Dear Mr. Wycisk:

On s 1981, the Federal Election Commission
determined that there is reason to believe that your comnittee,
the National Unity Campaign for John Anderson, violated 2 U.S5.C.

§ 441b(a), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act®™), by accepting an extension of credit
outside the ordinary course of business frou Mott Enterprises, Inc.
The General Counsel's factual and legal analysis, which formed

a baais for the Commission's finding, i9 attached for your
information.

Under the Act, you have an opportunity to demmonstrate that
no action should be taken against vou. TI'lease submit any factual
or legal rmaterials which you Lelieve are relevant to the Conmission's
consideration of this matter. Additionally, please submit answers
to the enclosed questions within ten davs of your receipt of
this letter. Statements should be submitted under oath.

In the absence of anv additional information which denonstratces
that no further action should be taken ayainst your conmittec,
the Commission nay find probabLle cause to believe that a
violation has occurred and proceed with conciliation. Uf course,
this does not preclude the settlement of this matter througl
conciliation prior to a finding of probable cause to believe
if vou so desire. See 11 C.F.R. § 111l.1E(d).

If vou intend to be represented by counsel in this natter,
please advise the Connission by corpleting the encluseu forn
statira the name, address and telephone nunber of such counsel,
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Letter to Paul A. Wycisk
vage £

anu & statement authorizinyg such counsel to receive any notifi=
catlions and other comMunicatiuns trom the Commission.

“Whe i1nvestigation now Leiny counducted will be confidential
in accoruance witn £ U.5.C, § 437y(a)(4)(B) and 3 437/g9(a)(l2)(A),
unless you notify the Commission in writing that you wish the
investigation to pe made public,

For your information, we have attached a briet description
ol tne Commission's procedures tor nandling possible violations
OL the act. 1L you nave any Juestions, please contact Jonathan
Levin, the attorney assiyned to thlis matter, at (LuUl) 5£3-4039,

Sancerely, j/?/&' Ufg y

Joun warren prcLatky
Chalrisan

Lnciusure
weNeral Lounsel's ractued andg Leval Analysls
lutertruyatour les
FruceuuLes
beslynatclion of Counsel btatement



2040331 877

3

g cowsson @

GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS

RESPONDENT: MNational Unity Campaign MUR # 1388
for John Anderson STAFF MEMBER(S)

Frances B. Hagan 202/523-4529
Jonathan Levin 202/523-4039

SOURCE OF MUR: I NTERNALLY GENERATED

SUMMARY OF ALLEGATIONS
The National Unity Campaign ("NUC® or "the Committee®™)
received a corporate contribution totaling $407,550 from Mott
Enterprises, Inc., for corporate services rendered not in the
ordinary course of business in violation of 2 U.S5.C. § 44lb(a)
and 11 C.F.R. § 114.10(a).

FACTUAL BASIS AND LEGAL ANALYSIS
During its review of financial transactions between the

Committee and various vendors which provided mass mailing services
for the general election campaign, the Audit Division observed
that, in dealings with most of its large vendors, 1/ the Committee
was required to tender a deposit which served as consideration

to secure future services. In an invoice dated October 27, 1980,
one of NUC's largest mass mailing contractors, Mott Enterprises,
Inc., billed NUC for production costs and management totaling
$407,550. NUC repaid Mott Enterprises in full on November 14,

1980, the day after the Committee received the first payment

1/ Auditors estimate "large"™ as contracts or services totaling
greater than $100,000. -
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on more than $4 million in public funds from the U.S. 'rrum :
pursuant to its entitlement under 26 U.S5.C. § 9004(a)(3). |

11 C.F.R. § 114.10(a) states, "A corporation may extend credit
to a candidate, political committee, or other person in connection
with a Federal election provided that the credit is extended in the
ordinary ocourse of the corporation's business and the terms
are substantially similar to extensions of credit to non-political
debtors which are of similar risk and size of obligation.”™ The
Committee's handling of the Mott Enterprises account does not
appear to comport with operating patterns established with other
vendors of its size, and suggests the possibility that an extension
of credit was made outside the ordinary course of the corporation's
business. Such aétivity contradicts the regulation regarding
corporate extensions of credit as set forth above, and indicates
a possible receipt of a corporate contribution which is prohibited
by 2 U.S.C. § 441b(a). Therefore, the General Counsel reumumgnds
that the Commission find reason to believe that the National

Unity Campaign for John Anderson violated 2 U.S.C. § 44lb(a).

Recommendation

1. Find reason to believe that the National Unity Campaign for
John Anderson violated 2 U.5.C. § 44lb(a) by accepting an

extension of credit outside the ordinary course of business.
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1 Paul A. Wycisk, Treasurer
National Unity Campaign for John Anderson

MUR l388

The following questions refer to the services provided by
Mott Enterprises, Inc., to the National Unity Campaign for John
Anderson ("NUC") in return for which NUC paid $407,550:

1. What services were provided by Mott Enterprises?

2. When were these services provided? If the services entailed
more than one mailing, state the dates upon which each
mailing was made.

When and how were arrangements made for the services? Your
response should include, but not be limited to:

(a) the date upon which Mott Enterprises and NUC began
discussions as to the services provided;

the date upon which arrangements for the provision of
services were finalized;

whether  or not such finalization came in the form of
a written agreement;

8379

How many other companies performed mailing services for NUC?

In transactions for mailing services to NUC, did any of the
other companies referred to in your response to Interrogatory #4
ask for a deposit or other interim payment prior to the final
paynent for the services rendered? If so, what percentage

of these companies asked for such a deposit or interim

payment?

6. Why was payment by NUC to Mott Enterprises made in one lump
sum paynent? Why was no deposit required of NUC?

™
™
o
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Request for Docurents

Submit copies of any relevant documents in your possession,
including, but not limited to:

(a) all contracts entered into by Mott Enterprises and NUC;

(b) all correspondence about the arrangement either before
or after finalization of the agreenent;

(c) all bills or invoices of vendors used by Mott Enterprises;




(4) all bills or invoices of Mott Enterprises lllt Hb ﬁh

(e) any internal memoranda or other internal written
communication of Mott Enterprises concerning the arrangement
either before or after finalization.
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FEDERAL ELECTION COMMISSION
WASHINGTON. D C. 20463

Daphne W. Dwyer, II, President
Mott Enterprises, Inc.

515 Madison Avenue

Mew York, New York 10022

RE: MUR 1388
Dear Ms. Dwyer:

On September 22, 1981, the Federal Election Commission
determined that there is reason to believe that your company,
Mott Enterprises, Inc., violated 2 U.S.C. § 441b(a), a provision
of the Federal Election Campaign Act of 1971, as amended ("the
Act™) by extending credit outside the ordinary course of business
to the National Unity Campaign for John Anderson. The General
Counsel's factual and legal analysis, which formed a basis for
the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. Please submit any factual
or legal materials which you believe are relevant to the Commission's
consideration of this matter. Additionally, please submit answers
to the enclosed questions within ten days of your receipt of this
letter. Statements should be submitted under cath. :

In the absence of any additional information which demonstrates
that no further action should be taken against your company, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation. Of course, this does
not preclude the settlement of this matter through conciliation
prior to a finding of probable cause to believe if you so desire.
See 11 C.F.R. § 111.18(d).

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifications
and other communications from the Commission.
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The investigation now being conducted will be confidential
in accordance with 2 U.5.C. § 437g(a)(4)(B) and § 437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202) 523-4039.

sin

hn warren McGarry

Chairman
Enclosures
General Counsel's Factual and Leyal Analysis
Interrogatories
Procedures

Designation of Counsel Statement
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Daphne W. Dwyer, II, President

Mott Enterprises, Inc.

515 Madison Avenue e
New York, Mew York 10022 1/ ?1,:(;71,-,15

RE: MUR 1388 .

Dear Ma. Dwyer:

Oon » 1981, the Federal Election Commission
determined that there is recason to bellieve that your company,
Mott Enterprises, Inc., violated 2 U.5.C. § 441lb(a), a provision
of the Federal Election Campaign Act of 1971, as anended ("the
Act") by extending credit outside the ordinary course of business
to the Hational Unity Campaign for John Anderson. The General
Counsel's factual and legal analysis, which formed a basis for
the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. Please subnit any factual
or leqgal materials which you helieve are relevant to the Commission's
consideration of this matter. Additionally, please subnit answers
to the enclosed questions within ten days of your receipt of this
letter. Statements should be submitted under oath.

In the absence of any additional information which demonstrates
that no further action should be taken against your conpuany, the
Commission may find probable cause to believe that a viuvlation
has occurred and proceed with conciliation. OL course, this does
not preclude the settlement of this matter through conciliation
prior to a finding of probable cause to bLelieve if you su desire.
See 11 C.F.R. § 1l1l1.18(d).

If you intend to be represented by counsel in this matter,
rlease advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifications
and other coummunications from the Commission.
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The investigation now bLeing conducted will be confidential
in accordance with 2 U.5.C. § 437g(a)(4)(8) and § 437g(a)(l2)(A),
unless you notify the Commission in writing that you wish the
investiyation to be made public.

For your information, we have attached a orief description
of the Commission's procedures tor handling possible violations
©of the Act., If you have any guestions, please contact Jonathan
Levin, the attorney assiyned to this matter, at (2uZ) 523-403y,

sSincerely,

John warren McLarrcy

Chairman
j ! 9/ayls

Lnclusures
weneral Lounsel's Factual and Leyal Analysis
lnterruyatories
Froceadures
esiynation of Lounsel statement
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GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Mott Enterprises, Inc. MUR ¢ 1388
STAFF MEMBER(S)

Frances B. Hagan 202/523-4529
Jonathan Levin 202/523-4039

SOURCE OF MUR: I NTERNALLY GENERATED

SUMMARY OF ALLEGATIONS
Mott Enterprises, Inc. made a contribution to the National
Unity Campaign for John Anderson (*"NUC" or "the Committee®”)
through services extended outside the ordinary course of business

in violation of 2 U.S.C. § 441b(a) and 11 C.F.R. § 114.10(a).

FACTUAL BASIS AND LEGAL ANALYSIS

During its review of financial transactions between the
Committee and various vendors which provided mass mailing services
for the general election campaign, the Audit Division observed
that, in dealings with most of its large vendors, 1/ the Committee
was required to tender a deposit which served as consideration
to secure future services. 1In an invoice dated October 27, 1980,
one of NUC's largest mass mailing contractors, Mott Enterprises,
Inc., billed NUC for production costs and management totaling
$407,550. NUC repaid Mott Enterprises in full on November 14,

1980, the day after the Committee received the first payment

1/ Auditors estimate "large" as contracts or services totaling
greater than $100,000.
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on more than $4 million in public funds from the U.S. Treasury
pursuant to its entitlement under 26 U.S8.C. § 9004(a)(3).

11 C.F.R. § 114.10(a) states, "A corporation may extend credit
to a candidate, political cosmmittee, or other person in connection
with a Federal election provided that the credit is extended in the
ordinary course of the corporation's business and the terms
are substantially similar to extensions of credit to non=political
debtors which are of similar risk and size of obligation." The
Committee's handling of the Mott Enterprises account does not
appear to comport with operating patterns established with other
vendors of its size, and suggests the possibility that an extension
of credit was made outside the ordinary course of the corporation's
business. Such activity contradicts the regulation regarding
corporate extensions of credit as set forth above, and indicates
a possible corporate contribution which is prohibited by 2 U.S.C.

§ 44lb(a). Therefore, the General Counsel recomnends that the
Commission find reason to believe that Mott Enterprises, Inc.,
violated 2 U.S.C. § 44lb(a).

Reconmendation

l. Find reason to believe that Mott Enterprises, Inc. violated
2 U.,S.C. § 441b(a) by extending credit outside the ordinary
course of business to the National Unity Campaign for

Jehn Anderson.
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the services provided by Mott Enterprises, Inc., to the National
Unity Campaign for John Anderson ("NUC*") in return for which
NUC paid $407,550:

1.
2.

3.

S e i

n.u. ELECTION COMMISSION

-

: Daphne W. Dwyer, II, President
Mott Enterprises, Inc.
MUR 1388

The following questions and request for documents refer to

What services were provided by Mott Enterprises?

When were these services provided? If the services
entailed more than one mailing, state the dates upon which each
mailing was made.

What was the cost to Mott Enterprises for each mailing?

When and how were arrangements made for the services? Your
response should include, but not be limited to:

(a) the date upon which Mott Enterprises and NUC began
discussions as to the services provided;

(b) the date upon which arrangements for the provision of
services were finalized;

(c) whether or not such finalization came in the form of a
written agreement.

Why was payment by NUC to Mott Enterprises made in one lump
sum payment? Why was no deposit required of NUC?

In transactions for mailing services to other political
clients, has Mott Enterprises asked for a deposit or other
interim payment prior to the final payment for the services
rendered? Since the formation of Mott Enterprises, what
percentage of your political clients have been asked for
such a deposit or interim payment?

In transactions for mailing services to businesses and other
non-political clients, has Mott Enterprises asked for a
deposit or other interim payment prior to the final payment
for the services rendered? If so, since the formation of

Mott Enterprises, what percentage of your non-political
clients have been asked for such a deposit or interim payment?
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8. Has Mott Enterprises ever extended credit to 'ffiqﬁﬁ’
Epr any o*-.__ﬂ

e 3l i b b s L il s

customer or client to the extent of $407,550 or

80,
(a)
(b)

(c)

for each customer or client, state:

the type of client, i.e., political or non-political;

if political, whether or not the client was a party, a
single candidate committee, a multi-candidate committee,
or some other form of political committee;

the terms of the arrangement, e€.g9., the type of services
to be provided, the amount of services to be provided,
how payment was to be made, the amount of payment to be
made, whether or not a deposit or interim payment was
required.

Reguest for Documents

Submit copies of any relevant documents in your possession,
including, but not limited to:

(a)
(b)

(c)
(d)
(e)

all contracts entered into by Mott Enterprises and NUC;

all correspondence about the arrangement either before or
after finalization of the agreement;

all bills or invoices of vendors used by Mott Enterprises;
all bills or invoices of Mott Enterprises sent to NUC;
any internal memoranda or other internal written

comnunication of Mott Enterprises concerning the
arrangement either before or after finalization.




BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

National Unity Campaign for
John Anderson
Mott Enterprises, Inc.

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on September 22,

389

1981, the Commission decided by a vote of 4-2 to take the
following actions regarding MUR 1388 and Pre-MUR 70:

l. Find REASON TO BELIEVE that
Mott Enterprises, Inc., violated
2 U.5.C. § 44lb(a) by extending
credit outside the ordinary
course of business to the National
Unity Campaign for John Anderson.

Find REASON TO BELIEVE that

the Mational Unity Campaign for
John Anderson violated 2 U.S.C.
§44lb(a) by accepting an extension
of credit outside the ordinary
course of business from Mott
Enterprises, Inc.

M
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<
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Merge Pre-MUR 70 with MUR 1388,

(Continued)




CERTIFICATION

MUR 1388 and Pre-MUR 70

First General Counsel's
Report

Dated September 14, 1981

4. Approve the letters with guestions
as submitted with the First General
Counsel's Report dated September 14,
1981.
Commissioners Harris, Reiche, Thomson, and Tiernan
cast affirmative votes for the decision; Commissioners
Aikens and McGarry dissented,

Attest:

9/22/81

Date Marjorie W. Emmons
Secretary of the Commission
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Received in Office of the Commission Secretary: 9-14-81, 12:18
Circulated on 48 hour vote basis: 9=14-81, 4:00
Objection Filed. Placed on Agenda for 9-22-81.
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geptamber 14, 1901

MEMORANDUM TO: Marjorie W. Emmons
FROM: Elissa T. Garr
EERIECT: MUOR 1388 and PraMOR T0

Please have the attached First GC Report distribubed
to the Commissdnn on a 48 hour tally basis. Thank you.
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nn.u. ELECTION COMMISSION
1325 k Etl‘.‘l‘tp .-.-
Washington, D.C. 20463

PIRST GENERAL COUNSEL'S REPORT g1 SEP!

4 PJ2:
DATE AND TIME OF TRANSMITTAL MUR § 1388 & l'n‘i ‘r'
BY OGC TO THE COMMISSION 9- (4-¥| STAFF MEMBER(S)
Frances B. Hagan
Jonathan Levin
SOURCE OF MUR: INTERNALLY GENERATED

RESPONDENT'S NAME: National Unity Campaign for John Anderson
Mott Enterprises, Inc.

RELEVANT STATUTE: 2 U.S.C. § 44lb(a)
11 C.F.R. § 114.10(a)
2 U.S.C. § 431(B)(A)(1)

INTERNAL REPORTS CHECKED: MUR 1333, Audit Reports; National Unity
Campaign Reports

FEDERAL AGENCIES CHECKED: Not Applicable
GENERATION OF MATTER

This matter was referred to the Office of General Counsel
from the Audit Division as a result of the post-general election
audit. The same matter was referred to this Office from tne Reports
Analysis Division and was designated as Pre-MUR 70. We are
recommending herein that Pre-MUR 70 be merged with this Matter

Under Review.

SUMMARY OF ALLEGATIONS

The National Unity Campaign ("HUC® or "the Committee™)
received a corporate contribution totaling $407,550 for corporate
services rendered not in the ordinary course of business in
violation of 2 U.S.C. § 441lb(a) and 11 C.F.R. § 114.10(a). Mott
Enterprises, Inc., made a contribution to NUC through services
extended outside the ordinary course of business in violation of

2 U.5.C, § 441b(a) and 11 C.F.R. § 114.10(a).



893

(ne ]
o}
o
-
o
o™
ot

e Y Rlitite . el el il 1 7 UNERT TS i §
e ¥ " 1 al S el bl ot
A AP

FACTUAL AND LEGAL ANALYSIS

During its review of financial transactions between the
Committee and various vendors which provided mass mailing services
for the general election campaign, the Audit Division observed
that, in dealings with most of its large vendors, 1/ the Committee
was requirsd to tender a deposit which served as consideration
to secure future services. In an invoice dated October 27, 1980,
one of NUC's largest mass mailing contractors, Mott Enterprises,
Inc., billed NUC for production costs and management totaling
$407,550.2/NUC repaid Mott Enterprises in full on November 14,
1980, the day after the Committee received the first payment
on more than $4 million in public funds from the U.S. Treasury
pursuant to its entitlement under 26 U.S.C. § 9004(a)(3).

11 C.F.R. § 114.10(a) states, "A corporation may extend credit
to a candidate, political committee, or other person in connection
with a Federal election provided that the credit is extended
in the ordinary course of the corporation's business and the
terms are substantially similar to extensions of credit to non-
political debtors which are of similar risk and size of obligation."
The Committee's handling of the Mott Enterprises account does
not appear to comport with operating patterns established with
other vendors of its size, and suggests the possibility that
an extension of credit was made outside the ordinary course

of the corporation's business. Such activity contradicts the

Auditors estimate "large™ as contracts or services totaling
greater than 5100,000.

NUC's 1980 Year End Report disclosed a refund of $18,000 from
Mott Enterprises, Inc. on December 23, 1980.
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regulation regarding corporate extensions of credit as set ﬁﬁiﬁi'
above, and indicates a possible corporate contribution which

is prohibited by 2 U.S8.C. § 441b(a). Therefore, the General
Counsel recommends that the Commission find reason to believe
that Mott Enterprises and the National Unity Campaign for John
Anderson violated 2 U.5.C. § 44lb(a).

RECOMMENDATION

Find reason to believe that Mott Enterprises, Inc., violated

2 U.S.C. § 44lb(a) by extending credit outside the ordinary
course of business to the National Unity Campaign for John
Anderson.

Find reason to believe that the National Unity Campaign

for John Anderson violated 2 U.S.C. § 44lb(a) by accepting

an extension of credit outside the ordinary course of business
from Mott Enterprises, Inc.

Merge Pre—MUR 70 with MUR 13B8.

Approve attached letters with guestions.

%} J{/&é./ Charles N. Steele

General Coumsel

Renneth A. Gross d/f :
Associate General Counsel

Attachments

1. Letter, Pactual and Legal Analysis, and Interrogatories to
Mott Enterprises, Inc.

2. Letter, Factual and Legal Analysis, and Interrogatories to the
National Unity Campaign for John Anderson.

3. Audit Report Excerpt
4. PReferral from RAD, Pre-MUR 70
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Daphne W. Dwyer, II, President
Mott Enterprises, Inc.

515 Madison Avenue

New York, New York 10022

RE: MUR 1388

Dear Ms. Dwyer:

On ¢« 1981, the Federal Election Commission
determined that there is reason to believe that your company,
Mott Enterprises;, Inc., violated 2 U.S5.C. § 441b(a), a provision
of the Federal Election Campaign Act of 1971, as amended (“the
Act®™) by extending credit outside the ordinary course of business
to the National Unity Campaign for John Anderson. The General
Counsel's factual and legal analysis, which formed a basis for
the Commission's finding, is attached for your information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. Please submit any factual
or legal materials which you believe are relevant to the Commission's
consideration of this matter. Additionally, please submit answers
to the enclosed questions within ten days of your receipt of this
letter. Statements should be submitted under oath.

In the absence of any additional information which demonstrates
that no further action should be taken against your company, the
Commission may find probable cause to believe that a violation
has occurred and proceed with conciliation. Of course, this does
not preclude the settlement of this matter through conciliation
prior to a finding of probable cause to believe if you so desire.
See 11 C.F.R. § 111.18(d).

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifications
and other communications from the Commission.

ﬁﬁ;:ﬁ;;f?'fﬂ% ,-"f—p+ / 01[-‘ 6




- to W. II
Letter to Daphne W. Dryer

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A).
unless you notify the Commission in writing that you wish the
investigation to be made public.

For your information, we have attached a brief description
of the Commission's procedures for handling possible violations .
of the Act. If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202) 523-4039.

Sincerely,

Charles N. Steele
General Counsel

KEenneth A. Gross
Associate General Counsel

Enclosures
General Counsel's Factual and Legal Analysis
Interrogatories
Procedures
Designation of Counsel Statement
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GENERAL COUNSEL'S FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Mott Enterprises, Inc. MUR # 1388
STAFF MEMBER(S)

Frances B. Hagan 202/523-4529
Jonathan Levin 202/523-4039

SOURCE OF MUR: I NTERNALLY GENERATED

SUMMARY OF ALLEGATIONS
Mott Enterprises, Inc. made a contribution to the National
Unity Campaign for John Anderson ("NUC"™ or "the Committee®)
through services extended outside the ordinary course of business

1ﬁ violation of 2 U.8.C. § 44l1b(a) and 11 C.F.R. § 114.10(a).

FACTUAL BASIS AND LEGAL ANALYSIS

During its review of financial transactions between the
Committee and various vendors which provided mass mailing services
for the general election campaign, the Audit Division observed
that, in dealings with most of its large vendors, 1/ the Committee
was required to tender a deposit which served as consideration
to secure future services. In an invoice dated October 27, 1980,
one of NUC's largest mass mailing contractors, Mott Enterprises,
Inc., billed NUC for production costs and management totaling
$407,550. NUC repaid Mott Enterprises in full on November 14,

1980, the day after the Conmittee received the first payment

1/ Auditors estimate "large" as contracts or services totaling
greater than $100,000.

| ~ Kjk;g ﬁ'#ﬂ Q;
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on more than $4 million in public funds from the U.5. Treasury
pursuant to ite entitlement under 26 U.S.C. § 9004(a)(3).

11 C.F.R. § 114.10(a) states, "A corporation may extend credit
to a candidate;, political committee, or other person in connection
with a Federal election provided that the credit is extended in the
ordinary course of the curporation;s business and the terms
are substantially similar to extensions of credit to non-political
debtors which are of similar risk and size of obligation."™ The
Committee's handling of the Mott Enterprises account does not
appear to comport with operating patterns established with other
vendors of its size, and suggests the possibility that an extension
of credit was made outside the ordinary course of the corporation’'s
business. Such activity contradicts the regulation regarding
corporate extensions of credit as set forth above, and indicates
a possible receipt of a corporate contribution which is prohibited
by 2 U.S.C. § 44lb(a). Therefore, the General Counsel recommends
that the Commission £ind reason to believe that Mott Enterprises,
Inc., violated 2 U.5.C. § 441b(a).

Recommendation

l. Find reason to believe that Mott Enterprises, Inc. violated
2 U.S5.C. § 441b(a) by extending credit outside the ordinary
course of business to the National Unity Campaign for

John Anderson.
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TO : Daphne W. r, 11, President
Mott Enterprises, Inc.
MUR 1388

The following questions and request for documents refer to
the services provided by Mott Enterprises, Inc., to the National
Unity Campaign for John Anderson ("NUC®) in return for which
NUC paid $407,550:

1. What services were provided by Mott Enterprises?

2. When were these services provided? If the services
f entailed more than one mailing, state the dates upon which each
mailing was made.

3. What was the cost to Mott Enterprises for each mailing?

4. When and how were arrangements made for the services? Your
response should include, but not be limited to:

(a) the date upon which Mott Enterprises and NUC began
discussions as to the services provided;

(b) the date upon which arrangements for the provision of
services were finalized;

(c) whether or not such finalization came in the form of a
written agreement.

5. Why was payment by NUC to Mott Enterprises made in one lump
sum payment? Why was no deposit required of NUC?

6. In transactions for mailing services to other political
clients, has Mott Enterprises asked for a deposit or other
interim payment prior to the final payment for the services
rendered? Since the formation of Mott Enterprises, what
percentage of your political clients have been asked for
such a deposit or interim payment?

7. In transactione for mailing services to businesses and other
non-political clients, has Mott Enterprises asked for a
deposit or other interim payment prior to the final payment
for the services rendered? If so, since the formation of
Mott Enterprises, what percentage of your non-political
clients have been asked for such a deposit or interim payment?

/- p5oFf 6
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B. Has Mott lntn-frhn ever extended credit to other
customer or client to the extent of §407,550 or more? IFf
s0,; for each customer or client, state:

(a) The type of client, i.e., political or non-political;

(b) If political, whether or not the client was a party, a
single candidate committee, a multi-candidate committee,
or some other form of political committee;

(c) The terms of the arrangement, e.g., the type of services
to be provided, the amount of services to be provided,
how payment was to be made, the amount of payment to be
made, whether or not a deposit or interim payment was
regquired.

Request for Documents

Submit copies of any relevant documents in your possession,
including, but not limited to:

(a) All contracts entered into by Mott Enterprises and NUC;

(b) All correspondence about the arrangement either before or
after finalization of the agreement;

700

{c) All bills or invoices of vendors used by Mott Enterprises;
(d) All bills or invoices of Mott Enterprises sent to NUC;
{e) Any internal memoranda or other internal written

communication of Mott Enterprises concerning the
arrangement either before or after finalization.
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FEDERAL ELECTION COMMISSION

Paul A. Wycisk, Treasurer

National Unity Campaign for
John Anderson

1426 H Street, N.W..

Suite 900

Washington, D.C. 20005

RE: MUR l388
Dear Mr. Wycisk:

On » 1981, the Federal Election Commission
determined that there is reason to believe that your committee,
the National Unity Campaign for John Anderson, violated 2 U.S.C.

§ 441b(a), a provision of the Federal Election Campaign Act of
1971, as amended ("the Act"), by accepting an extension of credit
outside the ordinary course of business from Mott Enterprises, Inc.
The General Counsel's factual and legal analysis, which formed

a basis for the Commission's finding, is attached for your
information.

Under the Act, you have an opportunity to demonstrate that
no action should be taken against you. Please submit any factual
or legal materials which you believe are relevant to the Commission's
consideration of this matter. Additionally, please submit answers
to the enclosed questions within ten days of your receipt of
this letter. Statements should be submitted under oath.

o
o
b
o
w
o
(]

In the absence of any additional information which demonstrates
that no further action should be taken against your committee,
the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation. Of course,
this does not preclude the settlement of this matter through
conciliation prior to a finding of probable cause to believe
if you so desire. See 11 C.F.R. § 111.18(d).

3

If you intend to be represented by counsel in this matter,
please advise the Commission by completing the enclosed form
stating the name, address and telephone number of such counsel,

Dlachmwent 2 -p | of 6




Letter to Paul A. Wycisk
Page 2

and a statement authorizing such counsel to receive any notifi-
cations and other communications from the Commission.

The investigation now being conducted will be confidential
in accordance with 2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A),
unless you notify the Commission in writing that you wish the
investigation to be made public.

- For your information, we have attached a brief description
of the Commission's procedures for handling possible violations
of the Act. If you have any questions, please contact Jonathan
Levin, the attorney assigned to this matter, at (202) 523-4039.

Sincerely,

ar Charles N. Steele
General Counsel

o

o

-_— BY: Kenneth A. Gross

M Associate General Counsel

™

Enclosure
o General Counsel's Factual and Legal Analysis
Interrogatories

T Procedures

o Designation of Counsel Statement

o
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GENERAL COUNSEL'S PACTUAL AND LEGAL ANMALYSIS

RESPONDENT: MNational Unity Campaign MUR # 1388
for John Anderson STAFF MEMBER(S)

Frances B. Hagan 202/523-4529
Jonathan Levin 202/523-4039

SOURCE OF MUR: I NTERMNALLY GENERATED

SUMMARY OF ALLEGATIONS
The Hational Unity Campaign ("NUC*" or "the Committee®”)
received a corporate contribution totaling $407,550 from Mott
Enterprises, Inc., for corporate services rendered not in the
ufdinary course of business in violation of 2 U.S.C. § 44lb(a)

and 11 C.F.R. § 114.10(a).

FACTUAL BASIS AND LEGAL ANALYSIS
During its review of financial transactions between the

Committee and various vendors which provided mass mailing services
for the general election campaign, the Audit Division observed
that, in dealings with most of its large vendors, 1/ the Committee
was required to tender a deposit which served as consideration

to secure future services. In an invoice dated October 27, 1980;
one of NUC's largest mass mailing contractors, Mott Enterprises,
Inc., billed NUC for production costs and management totaling
$407,550. NUC repaid Mott Enterprises in full on November 14,

1980, the day after the Committee received the first payment

1/ Auditors estimate "large" as contracts or services totaling
greater than $100,000.
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on more than $4 million in public funds from the U.S. Treasury

pursuant to its entitlement under 26 U.S.C. § 9004(a)(3).

11 C.F.R. § 114.10(a) states, "A corporation may extend credit
to a candidate, political committee, or other person in connection
with a Federal election provided that the credit is extended in the
ordinary course of the corporation's business and the terms
are substantially similar to extensions of credit to non-political
debtors which are of similar risk and size of obligation." The
Committee's handling of the Mott Enterprises account does not
appear to comport with operating patterns established with other
vendors of its size, and suggests the possibility that an extension
of credit was made outside the ordinary course of the corporation's
business. Such activity contradicts the regulation regarding
corporate extensions of credit as set forth above, and indicates
a possible receipt of a corporate contribution which is prohibited
by 2 U.S.C. § 44lb(a). Therefore, the General Counsel recommends
that the Commission find reason to believe that the National
Unity Campaign for John Anderson violated 2 U.S5.C. § 44lb(a).

Reconmendation

1. Find reason to believe that the National Unity Campaign for
John Anderson violated 2 U.5.C. § 441lb(a) by accepting an

extension of credit outside the ordinary course of business.

,:,:’-p_-ﬁ#o‘!péﬂ



FBJ’IhL ELECTION COMMISSION

+ Paul A. Wycisk, Treasurer
National Unity Campaign for John Anderson
MUR 1388

The following questions refer to the services provided
Mott Enterprises, Inc., to the National Unity Campaign for John
Anderson ("NUC") in return for which NUC paid $407,550:

l. What services were provided by Mott Enterprises?

2. When were these services provided? If the services entailed
more than one mailing, state the dates upon which each
mailing was made.

When and how were arrangements made for the services? Your
response should include, but not be limited to:

(a) the date upon which Mott Enterprises and NUC began
discussions as to the services provided;

(b) the date upon which arrangements for the provision of
services were finalized;

-
2

(c) whether or not such finalization came in the form of
a written agreement;

How many other companies performed mailing services for NUC?

In transactions for mailing services to NUC, did any of the
other companies referred to in your response to Interrogatory #4
ask for a deposit or other interim payment prior to the final
payment for the services rendered? If so, what percentage

of these companies asked for such a deposit or interim

payment?

o
o
(ot |
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6. Why was payment by NUC to Mott Enterprises made in one lump
sum payment? Why was no deposit required of NUC?

2

3

Request for Documents

Submit copies of any relevant documents in your possession,
including, but not limited to:

fa) All contracts entered into by Mott Enterprises and NUC;

{b) All correspondence about the arrangement either before
or after finalization of the agreement;

{c) All bills or invoices of vendors used by Mott Enterprises;




(d) All bills or invoices of Mott Enterprises sent to NUC)

(e) Any internal memoranda or other internal written
communication of Mott Enterprises concerning the arrangement
either before or after finalization.
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FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

INTERIM REPORT OF THE AUDIT DIVISION
ON THE
NATIONAL UNITY CAMPAIGN FOR JOHN ANDERSON

I. Background

A. Overview

This report is based on an audit of the National
Unity Campaign For John Anderson Committee ("the Committee®),
to determine whether there has been compliance with the
provisions of the Federal Election Campaign Act of 1971, as
amended ("the Act"). The audit was conducted pursuant to
Section 9007(a) of Title 26, United States Code which states
that "after each presidential election, the Commission shall
conduct a thorough examination and audit of the qualified
campaign expenses of the candidates of each political party
for President and Vice President.”

In addition, Section 9007.1 of Title 11, Code of
Federal Regulations states that "after each Presidential
election, the Commission shall conduct a thorough examination
and audit of the receipts, disbursements, debts and obligations
of each candidate, his or her authorized committee(s), and
agents of such candidates or committees. Such examination and
audit shall include, but shall not be limited to, expenses
incurred pursuant to 11 C.F.R. 9003.4 prior to the beginning
of the expenditure report period, contributions to and
expenditures made from the legal and accounting compliance fund
established under 11 C.F.R. 9003.3(a), contributions received
to supplement any payments received from the Fund, and qualified
campaign expenses.

The Committee registered with the Federal Election
Commission as the principal campaign committee for the
Honorable John B. Anderson on April 24, 1980. The Committee
maintains its headquarters in Washington, D.C.

A'Hclcfrme:ﬂ(’ S ég,-’ gggl-/
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The auwdit covered the
through December 31, 1980. :-...ﬁ-g,.g. eni.
tash bnlmu of $-0~-, total receipts of §17,055,962.69,
expenditures of $14,979,141.44, and a closing cash balance of
$2,076,821.25 during this period. 2/

This report is based upon documentation and working
papers which support each of the factual statements. They
form part of the record upon which the Commission based its
decisions on the matters in the report and were available to
Commissioners and appropriate staff for review.

B. Key Personnel

The principal officers (treasurers) of the Committee
during the period audited were: Mr. Francis E. Sheehan, Jr.,
(4/24/80-8/28/80) and Mr. Michael F. Macleod (8/29/80 to present).

C. Scope

- The audit included such tests as verification of total
‘reported receipts, expenditures and individual transactions;
review of required supporting documentation; analysis of Committee
debts and obligations; review of contribution and expenditure
limitations; and such other audit procedures as deemed necessary
under the circumstances.

II. Interim Audit Findings and Recommendations

to Title 2 of the United

bank records and tests
of the receipts and expenditure reco revealed that the Com-

mittee's reported financial activi was materially misstated as
described below: -

a. Unreggff;d Receipts

-
-~

ection 434(b) (2) and (3) (A) of Title 2,
United States Co state, in part, that each report shall disclose
for the reporting period and the calendar year, the total amount
of all/;Eggibts including the identification of each person who

makes a ntribution or contributions that have an aggregate
amount~or value in excess of $200 within the calendar year,
E her with the date and amount of the contribution.

-

1/ In addition, certain financial activity was reviewed
through February 28, 1981.

2/ See Finding II.A.l, “"Misstatement of Financial Activity",
for a discussion of the inaccuracies regarding these
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Our review of loan activity indicated that, liiinc
“the paziad August through November 1980, the Committee solicited
and received 18,759 loans from individuals totaling $1,826,174.79.

Two categories n! disclosure errors or omissions were noted with
respect to these loans received from individuals.

(a) Itemization of Loans Received

The Audit staff conducted a test to determine
proper itemization of loans received on Schedule A-P of the
Committee's disclosure reports filed. We noted that the Committee
itemized only those loans in excess of $200 per transaction. The
Committee did not take into consideration other contributions made
by the individual which should have been aggregated with the wvalue
of any loans received and outstanding from the same individual.
The Commiteee also used a 5200 itemization threshold rather than
the 5100 threshold contained at 11 C.F.R. 104.17(b) (5)(ii). This
use of the incorrect itemization threshold was apparently due to
an oversight by the Committee.

(b) Itemization of Debts (Loans)
Owed by the Committee

Our review alsc noted that the Committee
did not file the appropriate schedules of outstanding debts
(loans) at the close of the respective reporting periods.
The Committee has obtained a comprehensive schedule of loans
received which contains the name and address of the lender,
amount, date received, disposition and outstanding balance
as of 12/31/80 with respect to the 18,759 loans received. On
April 1, 1981, the Committee filed an amendment which included
the comprehensive schedule of loans noted above.

Recommendation (item 5(a) and (b))

o
o
o
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The Audit staff recommends that no further action is necessary
with regard to the disclosure of the loan activity since the amend-
ment filed contained the required disclosure information with
respect to both the receipt of loans and disposition thereof.

(,_ﬂﬁ_—~—-"—ET*”'FEE;Ible Corporate Contribution

Section 441b(a) of Title 2, United States Code
states, in part, that it is unlawful for any corporation to
make a contribution or expenditure in connection with any
election to any political office.

3 2




f_ = Ec..on 100.7(a) (1) of Title . the Code

of Federal nngulatinn- states, in part, that the term i
"contribution" includes a gift, subscription, loan, advance,
or deposit of money or anything of value made by any persom
for the purpose of influencing any election for Federal office.

During the course of conducting pre-audit review,
the Audit staff noted an article in The Washington Post, dated
November 26, 1980, which quoted a vendor, ver?iiiﬁ to be incor-
porated, as stating that "in the final weeks of Anderson's
independent presidential effort, he was able to help keep the
campaign afloat by extending $407,000 worth of credit for a
direct mail fund-raising appeal." The article further guoted
the vendor as stating that "he expects this to be repaid with’

gome of the 54.2 million in retroactive federal subsidies that
Anderson received after the election."™ (See Attachment E)

During the audit fieldwork, the Audit staff
noted that the Committee was billed 5407,550.00 by a vendor
invoice dated October 27, 1980, and subsequently made a payment
for the same amount dated November 14, 1980. 3/ The vendor was
billing for services rendered in two mailings, including production
osts and management fees.

W

Our review of the activity of other vendors that
provided mass mailing services appeared to indicate that the
Committee would be routinely required to remit a deposit, retainer,
or other type of prepayment as consideration for future services
to be provided. However, this practice of prepayment was apparently
not required from the subject vendor thereby suggesting a possible
extension of credit up to an amount of $407,550.00.

210

Further, it appears from letters in the Committee's
files that the vendor refunded $36,000.00 to the Committee for
overpayment of expenses. The Audit staff reviewed documentation
provided for an $18,000.00 refund but could not determine if the
additional $18,000.00 of the stated refund had been received by
the Committee.

Recommendation

|
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It is the recommendation of the Audit staff that within 30
days of receipt of this report the Committee provide the
necessary documentation to show that the services provided
by the above vendor and method of payment related thereto were
in the ordinary course of business and did not represent a
prohibited extension of credit by a corporatien. In addition,

3/ November 13, 1980 was the date on which the Committee
received the initial post-genecral election public funding
payment of 54,164,906, 24.

o/ of Y
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

December 16, 1980

OFFICE OF GENERAL COUNSEL
JONATHAN LEVIN

STAFF DIRECTOR )
REPORTS ANALYSIS DIVISION ?/L/
PRE-MUR ON MOTT ENTERPRISES AND

THE NATIONAL UNITY CAMPAIGN FOR
JOHN ANDERSON

On May 21, 1980, the Reports Analysis Division referred
to the Office of General Counsel the matter of Stewart Mott's
"independent expenditure®™ activity on behalf of John Anderson
during the 1980 presidential primary campaign (See Pre-Mur 52).

Presently, the Qffice of General Counsel is investigating
the possibility of coordination or consultation between
Mr. Mott, Mott Enterprises and agents of the Anderson for
President Committee as part of MUR-1333.

The 30 Day Post-Gencral Election Report submitted by
the National Urity Campaign for John Anderson raises some
additional questions. The expenditure schedule, Schedule B-P
for Line 24a, discloses a payment to Mott Enterprises, Inc.
for "direct mail production costs™ in the amount of $407,550
(copy of schedule attached). The payment was reportedly made
on November 14, 1980.

o
™
™
o
-
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o
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Since MUR-1333 concerns the independent activity of Mr.
Mott during Anderson's primary campaign, the matter of the
general election activity between Mott Enterprises and the
National Unity Campaign for John Anderson is being referred
to your office as a separate Pre-Mur.

Please notify Michael Filler as x34048 if your office
will consider this referral as a separate matter, or combine
it with MUR-1333 so that future updates can be processed
accordingly.

A-Hmhman?l ‘![ f:-f ‘b’ -
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NATIONAL UNITY CAFPAIGN FOR JOHN ANC ‘RSON

_FULL NAME ANC PARTICULARS OF DATE AMOUNT OF
PAILING ADDRESS EXPENDITURE M0 DA YR EXPENDITURE
s 3 . 5 — * e —
®OTT ENTERPRISES INC,
%15 vADISON AVENUE DIRECT MAIL PROD COS 11/18/80 407,.550,00
xghgzu YORK NY 10022 .
NARAL, PA
POLITICAL ltTIﬂH :unPITTtE
825 15TH ST AW MAILING LJIST lo/31/780 . 232,98
WASHINGTON : CC 20005
NATIONAL NEWS AGENCY,
P 0O BOX 2026 NATIONAL NEWS AGENCY 11/14/80 60,00
RASHINGTON cc 20013 NY TIPES/DAILY AEWS
~ NATIONAL NEWS AGENCY 11/18/80 26,15
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*~ NATICNAL PUBLIC RaDIO.
o P 0 POX 35082 DUP FACILITIES 11/14/80 * 10,00
* WASHINGTON ) (1] 20013 NANATL TOWN PEETING
LT NATIONAL PRESS CLUB«
™. NATICNAL PRESS CLUE BUILDING
£29 14TH ST AW ROOM #1378 RENTAL 10731780 6%.20
—- WASHINGTON Dc 20045
© - NATIONAL RAILROAD PASSENGER CORP.
w - PO 20X 15e2 FREIGHT CHARGES lo/31/80 10,758,49
RASHIKGTON DC 20013
'E".: .
~ . AMTRAK EXPFRESS MaAIL 11714780 934,75
~ NEIKAMP, RCBERT BaY
' 1017 VvAM CYKE DR CONTRISUTICN REFUND 11/21/80 25,00
ST Leuls FO £3011
MELSCN. IRVIK P
F O PCX 4207 TRAVEL EXPENSE REIME 11/14/80 1,246,086
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*CLEAM VA 22101 ELYZAEBETH RCDMNICK
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DATE H g4 “ZE tigi ANALYST _Michael l‘illi& g :
TO: OFFICE OF GENERAL COUNSEL TEAM CHIEF 1rene Allen % :

— >

COMPLIANCE REVIEW E__CraigCrooks

THROUGH: STAFF Mﬂﬂl%/
FROM: ASSISTANT STAFF DIRECTOR FOR REPORTS ANALYSIS
Pre-
MUR No. 10 DATE OF ORIGINAL REFERRAL December 12, 1980

For your information, the National Unity Campaign for John
Anderson's Year End Report discloses an $18,000.00 receipt from
Mott Enterprises, Inc. on December 23, 1980 (see attached
schedule). The receipt is itemized as a "refund, rebate, return
of deposit™ on Line 2la of Schedule A-P.

3 2 0 &0 3"FNNYES

*Commission unit which initiated original Referral (e.g. AUDIT/RAD/OGC).
**INFORMATION, or RESULTS OF RAD ACTION, as appropriate.
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

OFFICE OF GENERAL COUNSEL
JONATHAN LEVIN

STAFF DIRECTOR Ehf’

REPORTS ANALYSIS DIVISION W
PRE-MUR ON MOTT ENTERPRISES AND

THE NATIONAL UNITY CAMPAIGN FOR
JOHN ANDERSON

S

? 1

On May 21, 1980, the Reports Analysis Division referred
to the Office of General Counsel the matter of Stewart Mott's
"independent expenditure" activity on behalf of John Anderson
during the 1980 presidential primary campaign (See Pre-Mur 52).

Presently, the Office of General Counsel is investigating
the possibility of coordination or consultation between
Mr. Mott, Mott Enterprises and agents of the Anderson for
President Committee as part of MUR-1333.

The 30 Day Post-General Election Report submitted by
the National Unity Campaign for John Anderson raises some
additional questions. The expenditure schedule, Schedule B-P
for Line 24a, discloses a payment to Mott Enterprises, Inc.
for "direct mail production costs™ in the amount of $407,550
(copy of schedule attached). The payment was reportedly made
on November 14, 1980.
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Since MUR-1333 concerns the independent activity of Mr.
Mott during Anderson's primary campaign, the matter of the
general election activity between Mott Enterprises and the
National Unity Campaign for John Anderson is being referred
to your office as a separate Pre-Mur.

Please notify Michael Filler as x34048 if your office
will consider this referral as a separate matter, or combine
it with MUR-1333 so that future updates can be processed
accordingly.
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NATIONAL UNITY CAMPAIGN FOR JOHN ANC ‘RSOM

FULL NAME AND

m0TT ENTERPRISES INC,
515 FADISON AVENUE
\_ NEW YORK

FAILING ADDRESS

PARTICULARS OF
EXPENDITURE

DATE AMOUNT OF
MO DA YR EXPENDITURE

NY 10022
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11/18/80 407,580,00

S =

o0
-~
i .
T .
F’P
~

—

NARAL, PA :
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hASHINGTON Dc 2000%
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NY TIPES/DAILY NEWS

NATIONAL NEWS AGENCY
DELIVERY OF PAPERS

DUP FACILITIES
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MNATIONAL RAILROAD PASSENGER CORP,
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RASHINGTON bc 20013
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AMTRAK EXPRESS MAIL

CONTRIBUTICN REFUND

TRAVEL EXPENSE REIME
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10/31/780 . 232,.9%

11718780 60,00

11718/80 26,15

11714780 * 10,00
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10731780 10,758,49

11/714/80 934,75

11/21/80 25,00

11/14/780 1,246,086

10/20/80 18,08
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