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' FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20483

May 10, 1982

James Bopp, Jr.

BRAMES, BOPP AND HAYNES

900 Sycamore Building -

19 South Sixth Street
Terre Haute, Indiana 47807

Re: MUR 1377
Dear Mr. Bopp:

This is in reference to the complaint you filed with the
Commission dated March 24, 1981 concerning Planned Parent
Affiliates of California. After review of the allegations of
your complaint and on thé basis of information provided in your
complaint and information provided by the Respondent, the
Commission on May 4, 1982, determined that there was reason to
believe that Planned Parenthood Affiliates of California violated
2 U.S.C. § 441b, a provision of the Federal Election Campaign Act
of 1971, as amended. However, after considering the
circumstances of this matter, the Commission has determined to
take no further action and close its file. The file will be made
part of the public record within 30 days.

If you have any questions, please direct them to Deborah
Curry at (202)523-4529.

Sincerely,

m@wﬂ/

Danny L. Donald
Vice Chairman for the
Federal Election Commission
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 2046)

May 10, 1982

Laurie R. Rockett :
GREENBAUM, WOLF AND ERNET
437 Madison Avenue

New York, New York 10022

Re: MUR 1377
Dear Ms. Rockett:

. On May 4, 1982, the Commission found reason to believe that
your client had violated 2 U.5.C., § 44lb, a provision of the
Federal Election Campaign Act of 1971, as amended ("the Act"™) in
connection with the above referenced MUR. However, after
considering the circumstances of this matter, the Commission has
determined to take no further action and close its file. The
file will be made part of the public record within 30 days.
Should you wish to submit any materials to appear on the public
record, please do so within 10 days.

I1f you have any questions, please direct them to Deborah

Curry at (202)523-4529.

vt

Danny L. McDonald
Vice Chairman for the
Federal Election Commission




In the Matter of

Planned Parenthood Affiliates
of California

)
)
)
)

CERTIFICATION

I, Marjorie W. Emmons, Recording Secretary for the Federal
Election Cammission Executive Session of May 4, 1982, do hereby
certify that the Camission decided by a vote of 4-2 to take the
following actions in MOR 1377:

1. find reason to believe that Planned Parenthood
Affiliates of California violated 2 U.S.C.
§441b of the Federal Election Campaign Act of
1971 as amended;

approve the letters attached to the General
Counsel's April 14, 1982 report in this matter; and

3. close the file.
Cammissioners Harris, McDonald, McGarry, and Reiche voted
affirmatively for the decision. Commissioners Aikens and Elliott

Secretary of the Coamission




In the Matter of

)
Planned Parenthood Affiliates)
of California )

CERTIFICATION

1, Marjorie W. Emons, Recording Secretary for the Federal Election
Camission Executive Session on April 27, 1982, do hereby certify that the
Comission acted as follows in MR 1377:

1. Failed on a vote of 2-3 to pass a motion to take
no further action and close the file in this matter.

Commissioners Aikens and Elliott voted affirmatively
for the motion. Comissioners Harris, McGarry, and
Reiche dissented. Cammissioner McDonald was not
present at the time of the vote.

Failed on a vote of 3-2 to pass a motion to

a) find reason to believe that Planned Parenthood
Affiliates of California violated 2 U.S.C.
§441b of the Federal Election Campaign Act of
1971 as amended;

b) Approve the letters attached to the General
Counsel's April 14, 1982 report in this matter; and,

c) Close the file.

Camissioners Harris, McGarry, and Reiche voted affirmatively
for the motion; Commissioners Aikens and Elliott dissented;
and Commissioner McDonald was not present at the time of the

Attest:

Marjorie W. Dmmons
Secretary of the Camission




April 14, 1982

MEMORANDUM TO: Marjoris W. Emmons

FROM: Phyllis A. Kayson

SUBJECT: MUR 1377

Please have the attached First Gensral Counsel's
Report distributed to the Commission on a 48 hour tally
basis. Thank you.

Attachment

cc: Curry
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ELECTION CONMI OFFICE OF
1350 X Dtraat W.w. TOW  CCMMSSION SECRETARY

Washington, D.C. 20463

g2 APR 14 A8: 38
FIRST GENERAL COUMSEL'S REPORT

DATE AND TINE OF TRANSMITTAL MUR 1377
BY OGC TO THE COMMISSION: #-/4-f2 DATE COMPLAINT RECEIVED
BY OGC: 03/30/81
DATE OF NOTIFICATION TO
RESPONDENT: 04/01/81
STAFF MEMBER: Deborah Curry

COMPLAINANT'S NAME: National Right to Life Committee, Inc.

RESPONDENT'S MAME: Planned Parenthood Affiliates of
California

2 U.5.C. § 441b(a), § 441b(b)(2),
§ 431(9)(B) (i) 11 C.F.R. § 114.4(c)
(3), § 114.2(b), § 100.8(b) (2)

INTERNAL REPORTS CHECKED: None
FEDERAL AGENCIES CHECKED: None
SUMMARY OF ALLEGATIONS

On March 30, 1981, the Office of General Counsel received a

sworn and notarized complaint (Attachment I) from James Bopp, Jr.

on behalf of the National Right to Life Commitee, Inc.
{hereinafter "NRLC"). The complaint alleged that Planned
Parenthood Affiliates of California (hereinafter "PPAC") wviolated
2 U.,85.C. § 441b by making a corporate contribution or expenditure

in connection with a federal election.
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To support this allegation of a 2 U.8.C. § 441b violation,
NRLC has submitted a document entitled "PPAC MEMO." 1/
Specifically, NRLC contends that an article contained in this
document entitled "1980 Candidates/How They Stand on Choice"
violates the criteria for voter guides required by 11 C.F.R.

§ 114.4(c)(3) since, by use of the + and - and the words "pro
choice® and "anti-choice"™, the article tends to favor one
candidate over another. In addition, NRLC asserts that the
document was distributed to the general public and that the
document suggests to readers that they pass a copy of it along to
others. Therefore, NRLC concludes that such expenditures
constitute a violation of 2 U.S5.C. § 441b.

On April 14, 1981, the Office of General Counsel received a
request by counsel representing PPAC for a 30 day extension of
time. On April 27, 1981, the Office of General Counsel granted a
30 day extension. On May 22, 1981, the Office of General Counsel
received from PPAC a response (Attachment II) containing a
statement of facts and legal arguments., On June 1, 1981, the
Office of General Counsel received a signed and sworn affidavit
from Norma Clevenger, Executive Director of PPAC, (Attachment
III) in support of the statement of facts. On November 13, 1981,
the Office of General Counsel submitted a report to the

Commission which was withdrawn for revision at the December 8,

1/ on April 18, 1981, the Office of General Counsel received
from NRLC a more legible copy of the "PPAC MEMO." This was done
pursuant to a request from this office.
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1981 Commission meeting. On November 20, 1981 PPAC submitted a

supplement to its original response to the complaint.

According to the statement of facts and affidavit, PPAC was
incorporated in California in 1974 as a General non-profit
corporation. PPAC has no stockholders. It is a social welfare
organization with tax exempt status under Section 501(c) (4) of
the Internal Revenue Code. PPAC was established by the
California affiliates of the Planned Parenthood Federation of
American, Inc. and it is governed by a Board of Delegates of two
representatives from each of the seventeen California affiliates
that make up its membership. The purposes of PPAC are to promote
and coordinate the provision of education, counseling and
clinical services in the field of family planning, and to support

or oppose legislation in the field of family planning.

FACTUAL AND LEGAL ANALYSIS
Title 2 of the United States Code, Section 441b(a),

expressly prohibits corporate contributions or expenditures in
connection with federal elections. See 11 C.F.R. § 114.2(b).
Title 2 of the United States Code, Section 441b(2), elaborates on
the meaning of contribution or expenditure stating:

For purposes of this section and section

791(h) of title 15, the term "contribution

or expenditure™ shall include any direct

or indirect payment, distribution, loan,

advance, deposit, or gift of money or any

services, or anything of value ...

ta an
candidate, campaign committee, or political

party or organization, in cannectinn u t
any election to any of the offices referred
to in this section, (Emphasis Added).




8ee 11 C.F.R. § 114.1(a).

However, PPAC contends that the article in question, called
*1980" Candidates, How They Stand on Choice®, and contained in
the "PPAC MEMO" does not violate 2 U.S.C. § 441b. 1In its
response to the complaint PPAC submits numerous legal arguments
to support this contention. The arguments emphasize the press
exemption, the article's compliance with 11 C.F.R. § 114.4(c) (3)
and general constitutional principles.

Press Exemption

Title 2 of the United States Code, Section 431(9) (B) (i),

exempts from the term "expenditure®

any news story, commentary, or editiorial,
distributed through the facilitTes of an

broadcasting station, newspaper, magazine,
or other Eeriodical publication, unless
such facilities are owned or controlled
by any political party, political com-
mittee, or candidate; (Emphasis added).

See 11 C.F.R. § 100.8(b) (2).

Therefore, in order for PPAC to avail itself of this exemption,
the following three elements must be shown to exist: 1) absence
of control by a political party, candidate or political committee
2) a news story, commentary or editorial; and 3) dissemination
through a periodical publication. Readers Digest Association,
Inc. v. P.E.C., 509 Supp. 1210 S.D.N.Y. 1981, F.E.C. v. Phillips
Publishing, Inc., 517 F.Supp. 1308 (D.D.C. 1981).

PPAC states in its response that it is not connected with a
political party, candidate or political committee., Nor is there
any evidence before the Commission that PPAC is controlled by a

political party, candidate or political committee.




The PPAC article reports the results of candidates' views on
the issues of abortion, government funding of abortion, and the
human life amendment. The source for the article were candidate
interviews, public statements, questionnaires, voting records,
and a leaflet published by the California Prof-Life Council, Inc.
Although the article contains information for the reader it is
not necessaily a news story, commentary, or editorial. Those
classifications generally refer to reports of events which are
reported in a newspaper or news periodical or on a newscast.
Thus, it is necessary to determine whether the "PPAC MEMO®" as
distributed by the PPAC is a news periodical.

The Act does not define the meaning of "periodical
publication.® The Explanation and Justification of the Candidate
Debate Regulations provides some guidance on the meaning of this
term however. There, periodical is defined as:

a publication in bound phamplet form
appearing at regular intervals (usually
either weekly, biweekly, monthly or
quarterly) and containing articles of

news, information, opinion or enter-
tainment, whether general or specialized
interest which ordinarily derive their
revenues from subscriptions and advertising.

Explanation and Justification of Candidate Debate Regulations, 44

Federal Register 76735, December 27, 1979; See A.O0. 1980-109.

Thus, to be characterized as a news periodical four elements must
be present: 1) a publication in bound phamplet form; 2) the
publication must appear at regular intervals, 3) it must contain
articles of news or information; and 4) it must derive its

revenues from subscriptions or advertising.




PPAC indicates in its response that as part of its
educational function, PPAC has published the “"PPAC MEMO"
regularly eight or nine times a year since the organization's
founding. PPAC indicates that the purpose of the "PPAC MEMO" is
to keep readers, who number approximately 4,500, informed on the
latest developments in reproductive health issues, including
proposed legislation, administrative policies, votes on
legislation, court cases and the position of public officials and
candidates for public office on the issues that concern its
readers. PPAC asks that subscribers 2/ submit an annual fee of
$8.00. 3/ Those who receive the "PPAC MEMO" are employees and
directors of PPAC's members, other family planning providers,
legislators and other individuals who specifically request it.

Thus, although PPAC asserts that it should come within the
news story exemption of 2 U.S.C. § 431(9) (B) (i), this is not
clear. First, PPAC itself is not in the news business. It is a
confederation of California affiliates of the Planned Parenthood
Federation of America, Inc. and has as its purpose to promote
family planning. Also, the "PPAC MEMO"™ is not clearly a

"publication in bound phamplet form."™ Indeed, as its name "PPAC

2/ The "PPAC MEMO" submitted with the complaint dated September
-October 1980 uses the word "donation™ in requesting payment and
does not speak in terms of subscription rates.

3/ The "PPAC MEMO" submitted with the complaint dated September
- October 1980 states that its price is $5.00. However, the
Clevenger affadvait states that the subscription price of the
"PPAC MEMO" is $8.00.
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reflects, it is a rather informal document which is not

but is stapled together. Also, the regularity of the "PPAC

is in doubt since, as respondent states, it is published
eight or nine times a year.

Further, it is not certain whether or not the "PPAC MEMO"
derives its revenues from subscriptions and advertising. The
September-October 1980 "PPAC MEMO" uses the word "donation® in
regquesting payment. It is also not evident whether this fee pays
for the entire cost of the "PPAC MEMO" or whether PPAC in fact
funds the "PPAC MEMO" from other sources. There is also no
information as to whether everyone who receives the "PPAC MEMO*"
pays for it or whether some individuals receive it for free.

Thus, it can not be concluded that the news story exemption
of 2 U.5.C. § 431(9)(B) (i) applies.

Voter Guide

Assuming that the press exemption is not applicable to the
"PPAC MEMO" and the article "1980 Candidate/How They Stand on
Choice," the next defense raised by the respondent is that it
should be construed as a voter guide.

Title 11 of the Code of Federal Regulations, Section
114.4(c)(3) outlines the criteria governing voter guides. It
states the following:

A corporation or labor organization may
distribute voter guides or other types of
brochures describing the candidates and
their positions if -

(i) the material do not favor one candidate
or political party over another; and
(ii) the materials are obtained from a civic
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or other nonprofit organization which does
not endorse or support or is not affiliated
with any candidate or political party.
The PPAC article describes the position of candidates on the
issues of abortion, government funding of abortion and the human

life amendment., The name of every state and federal candidate

running for a major office in California in the November election

is contained in the article. PPAC states that it did extensive
research in order to fairly report the views of the candidates.
4/ 1t indicates that it used the symbols + and - next to a
candidates name as a space saving device. A plus was used next
to a candidates name it that candidate "supports free choice on
abortion, government funding of abortion and opposes a human life
amendment.”™ A minus was used to show opposition to these issues.
For a candidate whose view differed from these two positions a
footnote was provided with very detailed explanatory legend. 1In
addition, PPAC included a disclaimer in the article which stated
"[t]he information is presented for educational purposes only and
is not intended as endorsement of any candidate."”

Though PPAC cites numerous efforts to present a balanced
view of candidate positions, the use of + and - tends to favor
one candidate over another. This is all the more true in light

of the decidely pro-choice stance of PPAC.

4/ pPPAC points out that a large part of the information used in
compiling the PPAC article was originally obtained from a leaflet
distributed by the California Pro-Life Council, Inc., the
California affiliate of the complainant, NRLC. The leaflet
distributed by the California Pro-Life Council is similar to the
article contained in the "PPAC MEMO." PPAC submitted a copy of
the leaflet with its response to the complaint.
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Further, the "PPAC MEMO" does not technically conform to the
second regquirement of 11 C.F.R. § 114.4(c) (3). The second part
requires that materials be obtained from a civil or other
nonprofit non-partisan organization. However, PPAC is itself a
nonprofit organization. It does not endorse or support nor is it
connected with any political party, candidate or political
committee. 5/

Finally, PPAC asserts that its right to communicate with the
4,500 PPAC subscribers is protected by the first amendment right
of association. (See Attachment IV pages 52-54 of attachments).
PPAC cites to the decision in the National Right to Work
Committee, Inc. v. Federal Election Commission, No 80-1487, (DC.

Cir. September 4, 1981 (hereinafter "NRWC") to support this

contention.

However, PPAC's reliance on NRWC may be misplaced. NRWC
dealt with a specific statutory reference to the term “"members"”
and dealt with the lawful "solicitation® of individuals for
contributions. 1In addition the facts of the NRWC operation
differs markedly from that of PPAC. Consequently, it is

qguestionable as to whether PPAC subscribers and NRWC members are

5/ 11 C.F.R. § 114.4(d) (1) contains a similar requirement of
civil or nonprofit sponsorship of get out the vote drives.
However, in A.O. 1980-45 the Commission found this restriction
inapplicable to groups who are themselves a civic or non-partisan
organization.
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similarly situated. Indeed, many of the individuals who receive
the "PPAC MEMO" have no special relationship to PPAC, being

family planning providers, legislators, or just the general
publiec.

Therefore, since the PPAC article does not appear to fall
within the news story exemption of 2 U.S.C. § 431(9) (B) (i) and
does not come within the criteria governing voter guides in
11 C.F.R. § 114.4(C) (3), the Office of General Counsel recommends
that the Commission find reason to believe that Planned
Parenthood affiliates of California violated 2 U.5.C. § 441b.
However, due to the apparent efforts by PPAC to comply with the
regulations pertaining to voter guides, the Office of General
Counsel recommends that no further action be taken and close the

file.

RECOMMENDATIONS
The Office of General Counsel recommends that the
Commission:
1. find reason to believe that Planned Parenthood
Affiliates of California wviolated 2 U.S5.C. § 441b of the Federal
Election Campaign Act of 1971 as amended;

2. approve attached letters; and,




3. close the file.

Charles N. Steele
General Cpunsel

Associate General Counsel

Attachments
1. Complaint (pages 1-6)
2. Response from Respondent (pages 7-46)
3. Affidavit (pages 47-51)

4. Supplemental pegponse from Respondent (pages 52-54)
5. Letters (two) (pages 55-56)
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BRAMES, BOPP & HAYNES 0 B MAR3D AS: Q2
ATTORNEYS AT LAW

JAMER BOPP. IR : TERRE HAUTE. INDIANA 47807 TELEFHOME
DAVID D MATNER MR RAR-RARI

March 24, 1981

--'"'"-—-Fr

Federal Election Commission
1325 K Street, N. W. .
Washington, D. C. 20463

Dear Sir/Madam:

On behalf of the National Right to Life Committee, Inc. (NRLC),
I am filing the following complaint of violation of federal election
laws by Planned Parenthood Affiliates of California (PPAC), 1623
10th Street, #l, Sacramenta, CA 95814. PPAC is an organization in
California affiliated with Planned Parenthood of California which
is designed to support legislative and administrative changes which
affect family planning in Califormia. PPAC is not a registered
political action committee with the Federal Election Commissionm.

This complaint is to bring to the attention of the Federal
Election Commission a violation of 2 U.S.C. § 441 b (a) Erohihiting
a corporation from making expenditures in connection with a federal
election. PPAC was incorporated in the State of California on
March 14, 1974.

In the fall of 1980, PPAC published a Memo which delineated
the positions of federal candidates on the issue of abortion. This
Memo, a copy of which is attached, described the candidates as
"pro-choice” and anti-choice™" by use of the symbol + or -. The
distribution of this Memo was to the general public. See page 4
where the Memo suggests to the reader that they pass a copy of this
Memo to others who might be interested in it.

129403243507

This Memo viclated § 441 b (a) since it constituted a corporate
expenditure in connection with a federal election. This Memo
violated the criteria for voter guides required by 11 CFR 114.4 () (3)»
since, by use of the + and - and the words "pro-choice" and "anti-
choice", the material tended to favor one candidate over another.

Accordingly, we request the Federal Election Commission

immediately investigate the complaint and impose appropriate fines
for violation.

(psily OEuvH I
_1;&

- -4




Faderal Blection Commission
March 24, 1981

I have r_ﬁrlclrld the complaint and believe it is true and
correct to the best of my knowledge. This complaint was not filed
on behalf of or at the request or suggestion of any candidate.

Sincerely,

Bgﬁ' BOPP, & HAYNES
Jafes Bopp, Jr.

JB:maw
Enclosure

STATE OF INDIANA, COUNTY OF VIGO, SS:

Subscribed and sworn to before me, the undersigned, a Motary
{;blic in and for said County and State, this 24th day of March,
81.

Witness my hand and Notarial seal.

Wa‘w (/) L./J /_,.r ,:.,.. 2

My Commission Expires Mary A. Winn, Notary Public
December 14, 1984 _ County of Residence: Clay
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Volers, being continually bombarded by campaign
;m%%ﬂﬂh gaovunbu 4 general election draws near,
must! stan silting through the verbiage in order 1o discemn just
whal il is candidales and political parties really suppon and
oppose. Those volers who suppon reproductive freedom
and equal rights lor women, and who are nol voling for John
Anderson, may have a panicularly difficull lime even though
major party platiorms seem quile clear on the issues.-

Republicans, for the first time in 40 years, have repuciialed
their posiion on equality for women by withdrawing 1heir
suppor] for the ERA in their 1980 Party Platiorm,

Al the same lime and in an cbvious attempl 10 atiract the
evangelical vole, which polisier Lou Hamis repons 1o be
aboul 28 perceni ol the volers nalionwide, the Republicans
calied for a conslitutional amengdment 10 ban aboriions and
calied for the appoiniment of federal udges al all levels ol
the judiciary who oppose abonion.

Senalor Charles Percy, R-lllinois, called that section of the
platiorm “ihe worst plank | have ever seen in any platiorm by
the Republican Pany.”

By contrast, the Democratic platform lakes an opposile
position. Originally inchuding the 1876 platiorm language
which recognized the diflerences in thought on the abortion
issue 'and stated an amendment 10 the consiitution banning
aborion was undesirable, the 1880 Democrabc platiorm
was allered by overwhelming passage of a minority plank
which opposes government restriclions on lederal funding
for abortions lor poor women and which declares reproduc-
tive freedom as a fundamenial human right.

In addition, the Democralic plank calls for the denial of
financial and olher national parly suppon 1o any Democralic
candidale who does nol support the ERA

Ol the thiee 10p presideniial candidates. Anderson is the
only one who has made a sirong pro-choice stalemenl. He s
the only candidate to supporl lree choice on aborion and
unrestncled government funding lor women unable Lo aflord
aboriions.

While ine Republican Pany Plailorm appears clear on the
issues ol reproductive freedom and the ERA, candidale
Ronald Reagan may be attempting 1o dilluse the absolule-
ness of his pany's stalements. In a recent Associated Press
news aricle, Reagan, the person who signed the Therapeu-
tic Abortion Act ol 1967 liberakzing abortion in Calilorma,
was reporied as saying a judge’s pro-abonion position may
nol necessanly preclude her/him Irom considerahon as an
appoiniee 1o a lederal judgeship '

Ciher rumblings liom the Reagan campaign seem 1o be
aimed al eonwincing volers that he may be sollening his
position on abortion. Anciher aricle reporied 1hal the Rea-
gan campagn has sel up a Women's Commilige. Such
stalements could probably be calegonzed as political pos-
luing. bul nonetheless, They have grawn the ire of the kes
o! Phylls Shialley and her Eagle Forum and the archconser-
valives represenied by The Wanderer newspaper, which is
already al odds with Reagan lot his choice ol George Bush
as his vice presidential running male,

Bush, although personally opposed o abortion, also op-
poses a conshiulipnal amendmen! oullawng aborion and
suppotis government funding ¢! aborton under cerain cir-
cumrsiances Eo'h these posihons run conlrary 10 the so-
calted "nght 1o Ile” phiicsophy

In three siaios, Kenlucky, New Joisey and Now York, he

/" Pianned Parenthood Affiliates of California e u.zun_ 7« sepTEmBER-ocTdatitiBo a]| : 24

- Party Platforms_Polarized On Abortion ¢

Right 1o Lile Party has qualified for the ballol. Its official anti
choice presidential candidatle is Ellen McCormack. Reaga:
made a bid for the Pary's endorsement in New York. How

- ever, his anti-choice peosilion spparently is not strong

wwmﬂ‘rwmih“m

form. Caner is also personally opposed 1o aborion and wii
have dilficully supponing the pany's plank and ils guaraniee
ol lederally funded abortions for women unable 10 bear the
cost ol 1hair own, = X
According 1o Sarah Wegdinglon, an assistant 1o the presi
dent, "il's one ol the planks he does nol agree with.”
While on one hand Reagan is couning the evangelica
vole, on the other recent siatements seemingly suggesing &
soltening ol his position on abortion may be the resull ol &
Harris Poll which indicates a 61-22 percenl majority of al
volers nalionwide oppose the Republican platiorm plank
concerning a constilutional amendmen! banning abortion.
In addilion, although & 55-42 percent majority ol white
volers involved in the evangelical movemnent lavors such ar
amendment, a much higher 65-30 percent majority of whiles
nol in the movemnenl oppose it
Addilionally, all black volers oppose such a conghiutional
amendmen! banning aborion by a 66-28 percent margin.

u

We lully recognize the religious and elhical concerns
which many Americans have about abortion. We al80 recog-
nize the beliel of many Americans that a woman has a righl
lo choose whether and when 1o have a child

The Democratic Party suppons the 1973 Sup:eme Coun
decision on aborion rights as the law of the land and op-
poses any constitulional amendment 1o resinc! of overumn
the decision.

Furthermore, we pledge 10 suppon the right 1o be lree o
environmenia! and worksile hazards 1o reproductive heatin
ol men and women,

We lunher pledge 1o work lor programs 1o impiove the
hellin and salely of pregnancy and childbinh including
adequale pre-natal care, family planning counsaling and
services wilh special care 1o (he needs of the poor, the iso-
lated and the young.

Minorily Report Adopted 2,005-956

The Democraic Pary recogrizes reproduciive lreedom
as a fundamental human right, We therelore oppose gov-
ernment intederence in the reproduclive decisions of Amer.
cans, especially those governmen! programs of legsiaing
resinchons thal deny poot Amencans ther nght o privaly
by lunding o advocaing one ¢ a nuied number of repee-
duciwe chosces only

Specitically, the Democratic Parly opposes involuntary or
uninformed sterihzation lor women and men, and opposes
restrictions on lunding lor health services for the poor thal
deny poor wormen especially the nght 1o exercise 8 constiu-
lionally guaranieed nght to privacy.

1280 Republican Party Platlorm
elg can NG COUD! cueshon ol aborlon ca
spilc the complex nalure of I8 vanous 1S5UES IS ulmalpely
conconed with equally of nghts under the law
fcasinugeg on gage 3.




1980 Candidates/How They Stand On Choice

mtitnhwﬂwmﬂmmmhMmmmwhuﬂ.Wﬂ
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May 20, 1981

Deborah Curry, Esq.
Federal Election Commission
Washington, DC 20463

Re: Complaint No. MUR1377
Dear Ms. Curry: - Qg
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" This letter is in response to the above
numbered complaint filed against Planned Parenthood
Affiliates of California ("PPAC") by the National Right
to Life Committee, Inc.

As we discussed on May 17, we have prepared
an affidavit to be signed by the Executive Director of
FPAC setting forth the facts upon which the response
is based, which are summarized in the Statement of
Facts beginning on page 3 of the enclosed. She was,
however, called away because of a serious illness in «
her family and was not available to sign the affidavit
in time to return it to us for inclusion in the response.
This will confirm that you agreed that the affidavit.
could be submitted separately at a later date inasmuch
as all of the facts are contained in the enclosed re-
sponse, in any event. We appreciate your consideration
in this regard.

The enclosed response of PPAC will demonstrate,
pursuant to 2 U.S5.C. § 437(g) (a) (1) that no action should
be taken on the basis of this complaint.

Very truly yours,
GREENBAUM, WOLFF g ERNST

G2 e

-~

Laurie R. Rockett
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Planned Parenthood Affiliates of California, Inu;g

("PPAC"), a non-profit corporation with headquarters in )
g :

Sacramento, California, was organized in 1975 under the Geﬂl:ll h

Non Profit Corporation Law of the State of Cnlifurnin. rnﬁ?
has no stockholders. It is a "social welfare"® urguni:lpion.
exempt from federal taxation under §5ﬂ1tc}{4j of the Internal
Revenue Code. PPAC is governed by a Board of Delegates
composed of two renresenéntives from each of the seventeen
Planned Parenthood affiliates in California, which comprise its
membership.- These affiliates are themselves non-profit
organizations which provide a variety of family planning
services, both medical and educational, throughout the State of
California. Each affiliate receives permission to use the =
service mark "Planned Parenthood"™ from Planned Parenthood
Federation of America, Inc. ("PPFA"), a not-for-profit :
corporation with headquarters in New York City. PPFA is the
nation's oldest and largest voluntary family planning agency,
with 188 affiliates nationwide. 1In 1980, Planned Parenthood's
20,000 volunteers and staff provided medical, educational and

counseling services to meet the family planning needs of more

than 2.3 million Americans.




The purposes of PPAC, as stated in its amended
Certificate of Incorporation, are "to promote and coordinate
the provision of education, counseling and clinical services 1n.
the field of family planning, and to support or oppose
legislation in the field of family planning."™ In keeping with
this general purpose, PPAC devotes about 20% of its Eimn bo.
providing the California Planned Parenthood affiliates, other
providers of family planning services, legislators_gnd thl__

media with information on reproductive health issues. As part

of these educational services, PPAC has published the PPAC Memo

regularly eight or nine times a year since the organization's
founding. '

The PPAC Memo reports on the latest developments in
reproductive and health issues, including proposed
legislation, administrative policies, votes on legislation,~
court_ cases and positions of public officials and candidates
for public office on the issues that concern readers of ;hi
PPAC Memo. As part of its educational and lobbying functions,
the PPAC Memo urges its readers to contact their legislators,
public officials and individuals running for public office to
make known their views on family planning issues.

The PPAC Memo is distributed to a mailing list of

4,500 persons, including employees and board members of the




seventeen California Planned Parenthood affiliates, family

planning providers, legislators and other individuals
requesting it. PPAC asks that subscribers contribute $8.00
annulliy for the Memo.

The article complained of herein, entitled "1980
Candidates/How they Stand on Choice™ (the "PPAC Article"), was
published by PPAC in Memo 7, September - October 1980. The
PPAC article contained the name of every state and !udiiql
candidate running in California for'mljnr publie p!iict in lhl
upcoming Huvémber election. Next to. each candidate's name
there appeared the symbol (+) or (=). Tht symbol (+) indicated
that the candidate "supports free choice on abortion,
government funding of abortion and opposes a human life
amendment ." The symbol (-) indicated the opposite position on
those issues. Where a candidate's viewpoint differed from any
one of those positions, for example, "supports free choice bu£
opposes government funding®, a foutnntf was provided with an
explanatory legend.

The information contained in the PPAC article was
based on a number of sources, including public statements made
by the candidates, incumbent voting records, campaign
literature, interviews given to Planned Parenthood pérsonnel by

the candidates and answers to guestions put to the candidates
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by other organizations. Ironically, a substantial plrt.ﬂf the
information used in compiling the PPAC article was obtained
from a leaflet published by the California Pro Life épuncil;
Inc. (Exhibit A), the California affiliate of the complainant
National Right to Life Committee, Inc. That leaflet described
each candidate's position on a proposed anti-abortion |
constitutional amendment and government funding of abortion as
obtained from "voting records, public statements, interviews
and responses to a questionnaire sent to all candidates hy'fha
California Pro Life Council®. . |

The purpose of the PPAC article was aolelyrto provide
information to interested persons ahnut.tht position of
candidates on the single issue of government restrictions on a
woman's choice whether or not to have an abortion. As was
clearly stated in its text, the article did not endorse or _
advocate the election or defeat of any candidate. Nor was it
published in concert or cooperation with or at the suggeiiinn
of any candidate. PPAC is, of cnurse,'itself not in any way
connected with any candidate, political party or political
campaign. The article was, in short, non-partisan both as to

source and content.



SUMMARY OF ARGUMENT

The PPAC Article is Exempt From the Provisions
of the Federal Election Campaign Act Under
§ 431(9)(B)(i) (the “"Press Exemption®)

Publication of the PPAC Article in No Way
Violated Section 441b of the Federal
Election Campaign Act

A. Such Publication Did Not Constitute Express
Advocacy of the Election or Defeat of a Candidate

B. The PPAC Material Was Not Addressed
to the General Public

C. The Publication of the PPAC Article Complied
With 11 C.F.R. § 114.4(c)(3), the Regulation
Governing Voter Guides

I1f the Act were Interpreted to Prohibit the
Publication of the PPAC Article, It Would Viclate
the U:.5. Cbnstitutiﬁn




ARGUMENT

. The PPAC Article is Exempt from
the Provisions of the Federal Election

Campaign Act Under §431(9)(B)(i) (the
"Press Exemption"”)

The Federal Election Campaign Act (the "Act") (2

U.S.C. §431 et seg.) establishes reporting requirements for and
dollar limitations on certain campaign related expenditures and
prohibits corporations from making any such expenditures. To
avoid conflict with the First HHEHGIEntItu the D0.S. Consti-
tution, however, Section 431(9)(B)(i) of the Act, specifically

exempts from the definition of "expenditure"

“any news story, commentary, or editorial
distribuced through the facilities of any
broadcasting station, newspaper, magazine,
or other periodical publication, unless
such facilities are owned or controlled by
any political party, political committee,
or candidate."

The communication which is the subject of the complaint herein

falls squarely within this exemption. -

As set forth in the Statement of PFacts, supra, the
PPAC Memo is a reqularly published periodical, aimed at
informing interested persons of developments in law and policy
related to family planning. Its article, "The Candidates, How
They Stand on Choice,” is clearly a "news story”, reporting the

results compiled from such sources as canaidate interviews,
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guestionnaires, voting records, and newsletters of other
organizations. Moreover, even if the article were charac-
teri:eq as "opinion" rather than as a news story, it would
still fall squarely within §431(9)(B)(i)'s exemption for
"commentar[ies] or editorial[s]."

The PPAC Memo is published by PPAC, an 1nd;p!ndunt
non-profit organization, not owned or controlled in any way by
any candidate, political party or political committee. PPAC is
not, of course, itself a political committee since it makes no
"contributions or n:penditures' within the meaning of the Act.

The press exemption was added. to the Act in 1974 by
P.L. BZ-Ili to make plain that Congress did not intend in
enacting the Act "to limit or burden in any way the First
Amendment freedom of the press"™ and to assure the unfettered
right of newspapers, TV networks and other media to cover and
comment on political campaigns. House Rep. No. 93—1239,.ﬁ
(Committee on House Adm., July 30, 1974)., So fundamental is
this press exemption to the preservation of the constitu-
tionality of the Act itself that the FEC's authority to
investigate a complaint lodged against a corporation which
publishes news stories, commentaries, or editorials is limited,
in the first instance, to twa questions: (1) whether tne

facilities publishing the news story are controllea by a




political party, political committee or candidate, and (2)
whether or not the corporate activity falls within the press

entity's "legitimate press function." The Reader's Digest

Association, Inc. v. Federal Election Commission, 81 Civ.

596 (PNL) (S.D.N.Y. March 19, 1981) (summarized in 49

U.S.L.W. 2614). If it is established that the activity falls

within this function the Commission's inquiry must end. This
limitation on the power of the FEC to investigate complaints

involving the publication of a news story is:

®...based on a recognition that freedom
of the press is substantially eroded by
investigation of the press, even if
legal action is not taken following the
investigation. Those concerns are
particularly acute where a governmental
entity is investigating the press in
connection with the dissemination of
political matter." Id. at 7.

-,
e

The publication of the PPAC article as a regular part

Ll

of the PPAC Memo was unguestionably a legitimate press
function. The issue of the PPAC Memoc containing the article
was disseminated in the usual manner to a limited group of
interested persons. No attempt was made to distribute massive
numbers 6f free copies or saturate a critical geographic area.
In addition, the article was in keeping with the usual tone and

purpose of the PPAC Memo -- keeping interested persons informed
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on family planning issues, including the views of those who
shape, or may shape, those issues.

The fact that the PPAC Memo might not be viewed as a
publication of the "institutional press" should not affect its
coverage under the exemption. The history of the First
Amendment's press protection and the Supreme Court's
intnrpr;tntinnl of it indicate that it was not intended "to
erect the press into a privileged institution but to protect
ail persons in their right to print what they will as Hu{l as

to utter it". Pennekamp v. Florida, 328 U.S5. 331, 364 (1946).

{Frankfurter, J., concurring). As Chief Justice Burger pointed

out in his concurring opinion in First Bank of Boston

v. Bellotti, 435 U.S. 765, rehearing denied, 438 U0.5. 907

{1978):

"The very task of including some entities
within the 'institutional press' while
excluding others, whether undertaken by
legislature, court, or administrative
agency, is reminiscent of the abhorred
licensing system of Tudor and Stuart
England -- a system the First Amendment
was intended to ban from this country. -
[citation omitted]. Further, the
officials undertaking that task would be
required to distinguish the protected
from the unprotected on the basis of
such variables as content of expression,
frequency or fervor of expression, or
ownership of the technological means of
dissemination. Yet nothing in this
Court's opinions supports such a

9
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confining approach to the scope of Press
Clause protection." Id. at 801,

Nor, as the Chief Justice emphasized, there. is there
any basis for distinguishing between organizations which employ
the corporate form to carry on the business of mass
communications, particularly large media conglomerates, Iﬂd.

respondent here.

"In terms of 'unfair advantage in the
political process' and 'corporate .
domination of the electoral process' it
could be argqued ‘that such media con-
glomerate(s) . . . pose a much more
realistic threat to valid interests
than do appellants and similar entities
not regularly concerned with shaping
popular opinion on public issues."

1d. at. 796-7. '

Finally, the legislative history of the press
exemption to the Act makes clear that Congress was aware at‘the
time éhe exemption was enacted that its provisions could ‘extend
to special interest publications and that such publications
could on occasion "be extremely useful and effective to certain
candidates during a campaign.”™ House Rep. No. 93-1239, at 144,
Supplemental Views of Representative Bill Funzel.

It would be ironic, indeed, if the Act's press

exemption were read to apply to the publications of vast profit

making "media empires" controlling at once radio and television

10
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stations, large metropolitan newspapers and magazines of
nationwide circulation, as well as paper mills and distribution
llt?icl; (see 435 U.S. at 796) but not to the PPAC Hi-u. tﬁl
puhlicaiinn of a small non-profit corporation with a
circulation of no more than 4,500 copies. Such a distinction
would in no way serve §441b's pufpnse of keeping elections free
of the influence of vast eorparlté wealth and would conflict
directly with that of §431(9)(B)(i) to assure that the Act
preserve 'untgttered' the freedom of the press.

' The press exemption clearly applies to the PPAC
article and the FEC must, Iccnrdingly, consistent with the )
purpose of that exemption to preserve intact the freedom of the
press, dismiss the instant complaint without further
investigation.

II. Publication of the PPAC Article in
No Way Violated Section 441b of

the Federal Election Campaign Act

A. Such Publication Did Not Constitute Express
Advocacv of the Election or Defeat "of a Candidate.

Althouch, as set forth in Point I .above, the FEC is
without authority teo inquire as to the content of the PPAC
article or the Eircumstances of its publication, any such
inquiry would further establish that no action should be taken
on the basis of the complaint. As the Statement of Facts makes

clear, the PPAC‘afticle presented an objective report of the



pulitfunn of the candidates on the issue of government
restrictions on a woman's choice of whether or not to have an
abortion. It was published entirely independently of.any
candidate for federal office and it was not intended as, ﬁnr
did it constitute, an endorsement or advocacy of any
c;nﬁidnte'i election or defeat. The sole aim of the PPAC
article was to inform interested persons of the views of those
who might shape government policies on one particular issue of
great public interest. It is clear from the structure of the
Act, its legislative hisédry and relevant constitutional
considerations that §441b of the Act does not reach this type
of independ;nt, objective reporting on candidates' positions
but is rather directed at the express advocacy by a corporation
of the election or defeat of a candidate.

Section 431 of the Act, which contains the definition
of terms used in the Act as a whole, divides expenditures into
two categories., The first category is."expenditures mad;‘hf
any person in cooperation, consultation, or concert, with, or
at the reguest or suggestion of, a candidate, his authorized
committees, or their agents. . ." Such expenditures, which are
treated as contributions and subject to specific dollar limits,
are clearly not here invulvedl §§ 44la(a)(1) and (7)(B)(i). A

second type of expenditures, termed "independent expenditures”,
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are not subject to monetary restrictions but must be reported
under §434. "Independent expenditures" are defined as those
made 'without cooperation or consultation with any candidate
.»+ [and] not ... in concert with, or at the request or
suggestion of, any candidate, or any authorized committee or
agent of such candidate®, 2 U.5.C. §431(17), and include onig
expenditures "expressly advocating the election or defeat of a
clearly identified candidate." §431(17). The Act thuﬁ imposes
neither dollar limits nor reparting.requirements on
expenditures which are not made in cooperation with or at the
suggestion or request of a candidate or a political committee
and which do not expressly advocate a candidate's election or
defeat. Such expenditures are simply outside the Act's
regulatory framework.

Although the Act nowhere defines “"expressly advocat-
ing", .the courts have held that this term must be strictly
limited in order to avoid invalidation on vagueness grnuéhs, to
"communications containing express words of advocacy of
election or defeat ... such as 'vote for,' 'elect,' 'support,'
'cast your ballot for,' 'Smith for Congress,' 'vote against,'

‘defeat,' 'reject.'" Federal Election Commission v. AFSCME,

471 F.Supp. 315, 316 (D.D.C. 1979), citing, Buckley v. Valeo,

424 U.5. 1, 44 n. -52 (1976). Since the PPAC article is both




"independent”, in the sense of being free of the influence of

any candidate, and contains no words of "express advocacy", it -
is outside the application of the Act. -‘ |

The legislative history of §441b, which ptphibitl
corporate expenditures in connection with federal elections,
likewise makes clear that that prohibition was intended to
reach only unambiguous "electioneering®. Section 441b was
part of the Federal Election Campaign Act itself. It was
originally contained in the Tillman Act, a statute ;nacted in
1907 which nﬁde it unlawful for national banks and corporations
to make a money contribution "in connection with®™ various
elections. - 34 Stat. B64, Given the limitation of the original
prohibition - to "money contribution™ - there can be little
doubt that what the 1907 Congress sought to prohibit was the
use of bank or corporate funds as donations to candidate .
campa@gn treasuries.

In 1925, Congress concluded that corporations and
national banks were still free to make valuable non-money
contributions to political candidates and -olitical parties
to aid them in winning their elections and so amended the
statute, replacing the term "money contribution” with

"contribution®, defining that term broadly, and extending

the prohibition to other elections. 43 Stat. 1070, 1In




1947, labor organizations were grouped with national banks

and corporations, primaries and national conventions were

included with the various elections, and the prohibition was

further extended to include "expenditures." The inclusion
of "expenditures" in the statutory scheme was intended to
"eradicate the doubt that had been raised as to the reach of
'contribution,' not .to extend greatly the coverage of the

section.” United States v. CIO, 335 U.S. 106, 122 (1948).

That doubt had been raised, as the legislative history makes
cleér, by the publication by corporations of advertisements and
pamphlets containing unambiguous candidate endorsements.

United States v. Union of United Automobile Aircraft and

Agricultural Implement Workers of America (UAW-CIO), 352

U.5. 567, 580, rehearing denied, 353 U.S5. 943 (1957) ("United

States v. UAW-CIO"). ' -

In later cases interpreting this section, the Supreme
Court re-affirmed that it applied only to active electioneering
and not to statements about candidates which might or might not
have the effect of influencing the public to vote for or

against them. In United States v. UAW-CIO, supra, the Court

held that § 441b's predecessor, 18 U.S5.A. §610, was applicable
to a union's widely distributed television commercials urging

the public to vote for particular candidates. The Court,




however, refused to pass on the constitutionality of the
statute in the absence of more facts about the broadcast
itself. Among these were "[d]id it constitute active.
electioneering or simply state the record of particular
candidates on economic issues?" 352 U.S5. at 592. Clearly,
tﬁnn. the term “active electioneering” does not inclaﬂc thl-
kind of statements about candidates found in the PPAC Memo,
which "simply state the record" of particular candidates on an
issue of public interest.

That § 441b's prohibition on corporate expenditures

in confined to "active electioneering” was re-affirmed more

recently by Congress. 1In 1971, when the Federal Election
Campaign Act was enacted, Congress amended §610 of Title 18 to
include the present subparagraph (b) defining the term “contri-
bution or expenditure"”. Congressmaﬁ Hansen, the author of the
amendment, explained on the floor of the House of Representa-
tives that "[t]he effect of [the] language is to carry out the
basic intent of section 610." 117 Cong. Rec. 43379. BHe
continued by stating that:

"[tlhe legislative history of section

610 demonstrates that it was not

Congress' intent in- passing this pro-

vision to completely exclude these

organizations from the political

arena. That history, as the
Justice Department, which has the

16
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responsibility for enforcing the
statute, has stated, shows instead
. that the purpose of section 610
is lllp1¥ to ensure that '[w]hen
a union [or corporation] undertakes .
active electioneering on behalf of
particular federal candidates and
designed to reach the public at
large, [the organization's] general
funds . . . may not be used' (Brief =
for the United States in U.S. v. UAW;
352 U.S. 567)." 117 Cong. Rec, 43379.

Both Mr. Hansen and Congressman Thompson, a supporter
of the legislation, agreed that "the basic purpose of section
610 is to prohibit active electioneering by corporations and
unions for 'E'ederul candidates directed at the public at large."
117 Cong. Rec. 43380, 43384. The PPAC article, which confines
itself to reporting on the positions of candidates on a single
issue, clearly does not constitute the active electioneering
prohibited by this Section. - ’ -

B. The PPAC Article Was Not Addressed
to the General Publie. =

As explained in the Statement of Facts, supra, the
PPAC Memo was mailed to 4,500 interested pefsnns, including
members of the boards of directors of the seventeen California
Planned Parenthood affiliates, various providers of family
planning services, legislators and others who had expressed an
interest in receiving it. It was not distributed on newsstands

or otherwise made available to the general public.

17




The law is clear that communications which are
not aimed at the general public are not within the purview
of §441b's prohibition on corporate expenditures.

n United States v, CIO, supra, the Supreme Court
held that §441b's predecessor, §313 of the Corrupt Practices
A;t, passed as part of the 1925 amendments to 18 D.s:C. 5516,
did not apply to the publication by a union of its regular
weekly newspaper which was distributed only to union members
and others entitled to receive it, even though the issue in

guestion contained an expfe:l endorsement of a candidate. Both

constitutional considerations and the intent of Congress

dictated the Court's conclusion:

"If §313 were construed to prohibit the
publication, by corporations and unions
in the regular course of conducting their
affairs, of periocdicals advising their
members, stockholders or customers of
danger or advantage to their interests
from the adoption of measures, or the
election to office of men espousing
such measures, the gravest doubts
would arise in our minds as to its
constitutionality."

W ] L

"It would require explicit words in an
act to convince us that Congress
intended to bar a trade journal, a
house organ or a newspaper, published
by a corporation, from expressing views
on candidates or political proposals in
the regular course of its publication."
335 U.s. at 121, 123,




The Court later distinguished the CIO case in

United States v. UAW-CIO, where a union's broadcast of

of political advertisements on television stations was held to

be within the Act's purview

"[In CIO] the organization merely
distributed its house organ. to its
own people. The evil at which
Congress has struck in § 313 is the
use of corporation or union funds to

influence the public at large to

vote for a particular canaigutt. g

352 U.Ss. at 589 [Emphasis added].

In 1971, Congress amended the present section 441b
with the express purpose of in¢nrpnratihg the holdings of CIO

and United Stats v. UAW-CIO by exempting communications of a

corporation to its stockholders and a union to its members on
any subject. As Representative Hansen, the author of the
amendments, said, their effect was to carry out the basic
1nten£ of § 610 "... to ensure that when a union [or 5
cgrporatian] undertakes active ele:tiaﬁeering on behalf of
particular Federal candidates and designed to r;ach the public
at large, the aFganizatian's general funds ... may not be
used.” 117 Cong. Rec. 43379 [Emphasis added]).

The Hansen amendments, in limiting the language of

the exemption for communications not directed to the general

public to those. made to stockholders and union members, failed




to encompass the whole area intended by the earlier Congress

and compelled by the Constitution to be exempted frauithi Act .
C10 speaks of distribution of a publication by a corporation to
its customers as exempted from the coverage of the Act, 335
U.S. at 121, and elsewhere, of distribution to subscribers and
purchasers and others regularly entitled to receive it. 335
U.S. at 111, 123. The clear thrust of CIO is that, in order
for the Act to survive constitutional attack, corporations
must, at the least, be protected in their ability,t;
communicate with those with whom they share common interests
and those with whom it is their cﬁitnn to share pertinent
information.

The Constitutional imperative of such a reading of
the Act is even stronger when applied to a non-profit public
interest organization such as PPAC than to a large commercial
cn:poﬁntinn or union. PPAC has no shareholders because it is
not a profit making corporation, its nqybers, who number Enly
seventeen, are organizations whose purposes it was organized to
further, rather than private individuals, itﬁ "executive and
administrative personnel,”™ number only four. § 441b(b)(2)(A).
With what individuals, then, may PPAC lawfully communicate
freely, if not with those with whom it regularly communicates

and whom it is its very corporate purpose to educate and
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intnr;? These must be regarded as the equivalent of corporate
"stockholders,” or union "members”. It would be ironic,
indeed, if giant profit making corporations were allowed the
right of unfettered communication with millions of stock-
holders, and unions with millions of members, while PPAC, a
small nonprofit public interest corporation was not permitted
to send a limited communication relating to issues fundamental
to its nonprofit corporate purposes to the 4,500 interested
persons who regularly receive its Memo. Such an .-interpretation
of § 44'b would certainly turn on its head the purpose of that
section to keep "big money" out of politics.* .

. The Publication of the PPAC Article
Complied with 11 C.F.R. § 114.4(c)(3),

the Regulation Governing Voter Guides.
Section 11 C.F.R. 114.4(c)(3), promulgated under

§441b of the Act, permits corporations to distribute voter -

guides to the general public “"describing the candidate and

-

their positions if-="

®*{(i) the materials do not favor one
candidate or political party over
another; and

*£441b"'s other purpose of protecting the interests of minority
shareholders and union members is irrelevant here, since PPAC
has no stockholders and only-a limited number of organizational
members who control the organization through representation on
its Board.
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(ii) if the materials are obtained

from a civic or other nonprofit

organization which does not endorse

or support or is not affiliated

with any candidate or political

party.”

T@e PPAC Memo at issue here is in conformity with these
regulations.

The PPAC Memo does not favor one candidate or polit-
ical party over another; it merely reports each candidate's
position on a single'issue: government restriction on a
woman's choice of Hhetherlor not to have an abortion. It is
based on information gathered from the candidates' public -
statements, interviews given to PPAC starff and other urgini:a-
tions, voting records and answers to guestionnaires, in
particular a guestionnaire disseminated by the California
Pro Life Council, Inc., the California affiliate of the o
cnmpliinant in this matter, the National Right to Life >
Committee, Inc. The reporting of each°candidate's position was
based on extensive research and evidence. HNo candidate was
given short-shrift and thereby "favored” in the reporting of
his or her views. The symbols (+) or (-) were employed to
indicate whether a candidate was pro- or anti- choice because
of space limitations only. Where possible a legend was

provided to explain the designation, If unexplained, support
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for the designation was available to anyone who wished it in
PPAC's files., To reguire PPAC to print all of the evidence
-upporting its summarization of the candidates' positions iﬂnld
have r;quir!d an enormous expansion of the Memo, which PPAC,
operating on a very limited budget, could ill afford.

Moreover, while the PPAC article does not tichnicilly
conform to the requirement of § 114.4(c)(ii) that it be
obtained "from" a “"civic or non-profit corporation yhiéh.dqll
not support or endorse candidate:',.ns a practical matter, it
does fall within the purpose of this requirement because it was
in fact compiled and published by such an organization. -

In Advisory Opinion 1980-45 the Commission replied to
the request of PPFA's New York affiliate for an opinion as to
the permissibility of a civic non-partisan corporation's
sponsoring a voter registration drive. The relevant -
Regulation, §114.41(d), like §1ll4.4(c), required that such
drives be sponsored jointly by the corgoratiﬂn and a civ;E
non-profit organization. The Commission replied,

"The regulation does not restrict the
nonprofit, nonpartisan civic group by
requiring it to find a corporate

sponsor for voter registration drives
that the nonpartisan group wishes to

conduct in a manner otherwise proper
under the regulation.”

23
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The same rationale should apply to the §114.4(d) rule for
voter guides, "Since PPAC is itself a non-profit, non-
partisan civic organization which does not support or.
endorse any candidate, it may, on its own, distribute a
non-partisan voter guide.*

: Finally, even were PPAC required to have obtained the
material for its voter guide from another non-partisan civic
organization, it substantially complied with this standard. A
large part of the information used in compiling the PPAC
article, although indepeﬁdbntly vgrified by PPAC staff, was
6riginally obtained from the attached leaflet distributed by
the Califnrhia Pro-Life Council, Inc., the California affiliate
of complainant, a non-profit California corporation which

claims to be non-partisan.**

*The Commission is, in fact, now considering making a change
in the present regulations, allowing any corporation or -~
labor union to distribute non-partisan .voter guides. '

45 Fed. Reg. 56349 (8/25/80).

**See disclaimer on leaflet, "This information is presented as
a public service for educational purposes only and does not
imply endorsement.”




III. If the Act were Interpreted to
Prohibit the Publication of the
PPAC Article, It Would Violate
the D. S. Constitution.

In dealing with provisions of the Act other' than
§441b, the Supreme Court has held that the statute must be
interpreted, in order to avoid constitutional invalidity on the
ground of vagueness, to apply only to activity which is
unambiguously related to a campaign for federal uf!lcllin that
it is either sponsored by or ca:rieq on in cooperation with a
candidate or his representatives or, if independent of such

influence, expressly advocates the election or defeat of

clearly identified candidates. Bucklev v. Valeo, 424 U.5. 1

(1976). The necessity of such a narrow construction was made

clear in Bucklev,

"[The entire Act) operate[s). in an area
of the most fundamental First Amendment
activities. Discussion of public issues
and debate on the qualifications of
candidates are integral to the operation
of the system of government established
by our Constitution. The First Amendment
aEEnrds the broadest protection to such
political expression in order 'to assure
[the] unfettered interchange of ideas
for the bringing about of political and
social changes desired by the people.'"
424 U.8. 1, 14 (1976), citing, Roth v.
United States, 354 U.S. 476, 484
(1957). I[Emphasis -added].

Consequently, "[blecause First Amendment freedoms




breathing space to survive, government may regulate in the area
only with narrow specificity.'"™ 424 U.S. at 41, n.48, citing,
NAACP v. Button, 371 0.S. 415, 433 (1963).

.

In dealing with a vagueness challenge to ﬂPrlIt
section 608(e)(l) of the Act, which limited spending "relative
to a clearly identified canﬂiﬂate;. the Court in Buckley, : |
accordingly, held that in order to survive constitutional

challenge, the term "relative to"™ can mean no more than

"communications that include explicit words of advocacy of

election or éef:at of a candidate."™ 428 U.S. at 43. To read
the phrase more broadly, it concluded, would inhibit the !rEi
and open discussion protected by the First Amendment. For,
"[clandidates, especially incumbents, are intimately tied to
public issues involving legislative proposals and governmental
actions. Not only do candidates campaign on the basis of their
positions on various public issues, but campaigns themselves
generate issues of public interest." 424 U.5. at 42, -
Nevertheless, even as so narrowly inte;preted, the limits on
independent expenditures were struck down as unconstitutional
because they unjustifiably interfered with freedom of speech.
Similarly, the Court upheld the Act's reporting

requirements only after an extremely narrow construction of

who must report and what must be reported. The Court first




dincugsed'the vagueness problems raised by the rtquiruﬁ-nt
that political committees report their contributions and
expenditures. Since "political committee" was defined only
in terms of the amount of its contributions and expenditures,
the phrase might have been interpreted to encompass groups
engaged solely in the discussion of issues. Because such an

interpretation would fall outside the "core area sought to

be addressed by Congress,"™ 424 U.S. at 79, the Court held that

the term referred narrowly to “"organizations that are under the
control of a candidate or the major purpose of wﬂich is the
nomination or election of a candidate," Id.

The Court next construed the Act's definition nf-
reportable "contributions and expenditures"™ as payments "for
the purpose of . . . influencing®™ a federal election. Like
the "relative to" language of former section ﬁﬁﬁ{e]{i]. th!_
term "for the purpose of" was undefined by the Act and
presented similar vagueness problems "particularly treacherous
where, as here, the violation of its t;rms carries criminal
penalties [footnote omitted] and fear of incurring these
sanctions may deter those who seek to exercise protected First
Amendment rights." 424 0.S. at 76~7. These provisions share
"the same potential for encompassing both issue discussion and

advocacy of a political result.” Id. at 79. Accordingly, these

27
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terms _were interpreted to apply only to activities
unambiguously related to federal election campaigns.
"Contributions" were held by the Court to include hufb direct
and indirect contributions to a political candidate and
expenditures in cooperation with or with the consent of the
candidate. In the case of expenditures made independently of
any candidate, "the relation of the information sought to the
purposes of the Act may h; too remote. To insure that the
reach of §434(e) is not impermissibly broad, we construe
'expenditure’, . . tﬁ re;;h only funds used for communications
that expressly advocate [footnote omitted] the election or
defeat of a clearly identified candidate."™ 424 0.5. at ?ﬂ—ﬁﬂ.
Thus narrowly defined, the reporting requirements were
vpheld.

Although Buckley did not deal with section dilbl'l‘
prohibition on corporate activities "in cnnntcfian with"
fed-r;l elections, the same principles of narrow construction
necessarily apply. The clear teaching'uf Buckley is that the
entire Act implicates First Amendment rights and must be
narrowly construed to apply only to activities which are
unambiguously campaign related (either in the form of campaign

contributions undertaken in cooperation with a candidate or

communications which expressly advocate the election or defeat




of a nundiaute] so as to avoid unconstitutional curtailment of
the free discussion of issues of public importance and of
candidates' qualifications, For example, even in thltlllit
onaraui of the Act's provisions, the reporting requirements,
expenditures not made at the behest of or with the consent of
the candidate need only be reported if they expressly advocate
the election or defeat of a candidate. Section 441b's total
prohibition on expenditures and contributions may not be
interpreted more broadly. Since the PPAC article is clearly
independent Qnd contains no such words of thTEIlrlvaQItyg it
may not, constitutionally, be included within the purview og
the Act.

The fact that Section 441b involves corporations
rather than individuals or other groups does not affect the
application of the First Amendment 'in considering its validity.

Where the discussion of issues of public interest is involved,

the Supreme Court has clearly held that the Pirst Amendment

affords the same rights to corporations as to individuvals. 1In

First National Bank of Boston v. Bellotti, supra, the Court

struck down a Massachusetts statute prohibiting, with certain
exceptions, corporate spending directed at influencing the
outcome of public voting on a referendum. Conceding that such

a statute would be unconstitutional with regard to individuals,




the state argued that corporate First Amendment rights could be
more strictly regulated. The Court disagreed, holding that it -
was the content of the speech and its importance to éht !flt
exchange of ideas, not the speaker's identity, tﬁltr

controlled.

"The speech proposed by appellants is
at the heart of the First Amendment's
protection. 'The freedom of speech
and of the press guaranteed by the
Constitution embraces at the least
the liberty to discuss publicly and
truthfully all matters of publie )
concern without previous restraint
or fear of subsequent punishment.
Freedom of discussion, if it would
fulfill its historic function in
this nation, must embrace all issues
about which information is needed or
appropriate to enable the members of
society to cope with the exigencies
of their period.'"™ 435 U.S. at 776,
citing Thornhill v, Alabama, 310

U.S. 88, 101-102 (1340).

More recently in Consolidated Edison Company of

New York, Inc. v. Public Service Commission of New York,

__U0.s. ___, 65 L.Ed.2d 319, 100 s.Ct. ___ .(1980), the Court
affirmed that the protections of the First Amendment extend to
comment by corporations on issues of public interest. In that
case the Supreme Court reversed a decision of the New York
Court of Appeals which had upheld a ruling of the N.Y. Public

Service Commission prohibiting the corporation from including
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inserts discussing political matters with the bills mailed to
its customers.

Numerous courts, before and since Buckley, have

explicitly stated that to interpret the Act so as to

regulate in any way independent communications containing no
words expressly advocating election or defeat of a clearly
fdentified candidate would raise serious questions as to its

constitutionality. -Most recently, in F.E.C. v. Central Long

Island Tax Reform Immediately Committee, 616 F.2d 45 (2d-

Cir. 1980), it was held that a grouﬁ'a publication during an
ele&tinn campaign of the voting record of an incumbent .
office-holder in regard to the issue of government spending.was
not subjec£ to the Act's reporting reguirements. Although the
materials did not expressly advocate the re-election or defeat
of the incumbent, the Commission argued that their hidden ~
purpose was to "unseat bic spenders.™ The Court considered
this irrelevant: absent express advocacy of election or defeat
of a particular candidate, the group's, activities did not fall
within the statute. To hold that they did would be
inconsistent with the firmly established principle that “"the
right to speak out at election time is one of the most

zealously protected under the Constitution", 616 F.2d at 53,

and would be antithetical to the Supreme Court's holding in




Buckley. See also, FEC v, AFSCME, supra (in order to be
subject to reporting reguirements for union communications to
members, ldv-ftlltnuntl must contain words which expressly
advocate election or defeat of a candidate); United States

v. National Committee for Impeachment, 469 P.2d 1135, 1139-42
(24 Cir. 1972); A.C.L.U. v. Jennings, 366 F.Supp. 1041, 1055-57

(b.C. Cir. 1973), vacated for mootness sub nom Staats

v. A.C.L.U., 422 U.S. 1030 (1975) (publication of “"honor roll®

of members of Congress supporting group's aims not an
"expenditure® within the meaning of Act).

In addition to fequiring a strict interpretation of
the language of Section §441b in order to avoid overbreadth or
vagueness, Buckley, in fact, raises gerious doubts as hu'thl
constitutionality of §441b as applied to any speech-related
independent corporate expenditures, even those which in fact
expressly advocate a candidate's election or defeat. Th;t case
struck down any dollar limits on spending undertaken :
independently of a candidate even when thus narrowly construed.
While the Court did not specifically address the prohibition on
corporate expenditures, it addressed issues identical to those
that would be raised under §441b.

It is frequently stated that the purpose of the total

prohibition on corporate contributions and expenditures which




are related to elections to public office is to eliminate the

corruptive influence exerted by the spending of vast

lncululitinnl of wealth in connection with campaigns.. United

States v. UAW-CIO, 352 U.S8. at 510, The Supreme Court

addressed just these issues in Buckley. In so doing it
distinguished sharply between independent expenditures and

contributions to a candidate.

"[Tlhe independent advocacy restricted
by the provision does not presently

* appear to pose dangers of real or
apparent corruption comparable to
those identified with large campaign
contributions. . . Unlike
contributions, such independent
expenditures may well provide little
assistance to the candidate's
campaign and indeed may prove
counterproductive. The absence of
prearrangement and coordination of
an expenditure with the candidate or
his agent not only unidermines the
value of the expenditure to the
candidate, but also alleviates the
danger that expenditures will be
given as a quid pro quo for improper
commitments from the candidate.
Rather than preventing circumvention
of the contribution limitations,
§608(e)(1) severely restricts all
independent advocacy despite its
substantially diminished potential
for abuse." 424 U.S. at 46-7.

Apart from the danger of corruption as such, §441b

might be justified as an attempt to equalize'the voice of




groups and individuals in society. This justification was also
ruled to be inadequate by the Court.

"... the concept that government may
restrict the speech of some elements
of our society in order to enhance
the relative voice of others is
wholly foreign to the First Amend-
ment, which was designed 'to secure’
the widest possible dissemination of
information from diverse and
antagonistic sources,"™ and "'to
assure unfettered interchange of
ideas for the bringing about of
political and social changes desired
by the people.'" ([Citations
omitted]. The First Amendment's
protection against governmental
abridgment of free expression cannot
properly be made to depend on a
person's financial ability to engage
in public discussion. Cf. Eastern

R. Conf. v. Noerr Motors, 365

U.S. 127, 139, 5 L. Ed. 2d 464, 81
S. Ct. 523 (1961)." 424 U.5. at
48-9.

These statements in Buckley, taken together with

the Court's holding as to the importance of guarantaainq?

First Amendment rights to corporations in Bellotti, supra,
raise grave doubts as to the constitutignality of §441b as

applied to any independent corporate speech. Justice White, in

fact, opined in his dissent in Bellotti that the two cases
taken together merely "reserve the formal interment of the

Corrupt Practices Act ... for another day." 435 U.S. at 821.




Although several courts since Buckley have upheld §441b against
constitutional attack, they have done so only in regard to
corporate political contributions, some expressly avoiding

voicing an opinion as to the validity of the act in regard to

corporate speech related expenditures. See, e.g., F.E.C. v.

Lance, 635 F.2d 1132, 1141-2, 1142 n.7 (5th Cir. 1981) (no
speech elements involved in bank's giving overdraft loans to

political candidates and, accordingly, no First Amendment

constitutional questions raised); United States v. Clifford,

409 F.Supp. 1070 (BE.D.N.Y. 1976); F.E.C. v, Weinstein, 462

F.Supp. 21{ (S.D.N.Y. 1978).

Constitutional considerations of vagueness and
overbreadth thus compel an interpretation of §441b which limits
its prohibition on independent corporate expenditures to those
expressly advocating the election ﬁr defeat of a candidate.-
Moreover, even so0 interpreted, the Section may well be
unconstitutional. 1In order to avoid invalidation of thehAct,
it is, therefore, incumbent upon the Commission to hold that

publication of the PPAC article is not an expenditure "in

connection with} a federal election.
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CONCLUSION

It in patently evident, on the basis of the, this and
two previous complaints filed by the National Right to Life
Committee, Inc. against three separate Planned Parenthood
organizations in the last six months (MUR Nos. 1318 and 1372)*,
that the Committee is attempting to use § 441b of the Federal
Election Campaign Act to ;ilince Planned Parenthood and prevent
it from exercising its First Amendment right to inform its
members, supporters ;nd the public concerning matters of vital
public interest which are central to its valid nnnprofif
corporate activities.

The courts have recognized that, to prevent the
chilling effect which application of the Act can have on the
important First Amendment rights of the public to have &
unfettered access to information of public interest, the
authority of the FEC to investigate complaints inuolving?the
press exemption is limited to an investigation of whether the

material was in fact published as a part of the corporation's

*The first complaint against PPFA and its New York affiliate
was dismissed. The second, upon which the FEC has not yet
acted, alleged facts identical to those alleged in the first
against PPFA.




valid press function. The facts set forth above leave no doubt

that this is the case with regard to the PPAC article. The FEC

must accordingly proceed no further on the instant complaint.
Were the FEC to proceed nonetheless, it is clear that

it would find, on the basis of the contents of the article

itself and the circumstances of its publication, no probable

cause to believe that a violation had occurred. Because the
PPAC article can in no way be read to constitute express’
advocacy of the election or defeat of any candidate and because
it was published by an organization which does not participate
or intervene in any election for public.- office, the PPAC
article cln;ot be construed to constitute a corporate
expenditure within the meaning of the Federal Election Campaign
Act. And, even if §441b were construed to apply beyond
communications expressly ndvocnting.the election or defeat of a
partieular candidate, the PPAC article, as a cunnunicntiﬁp
addressed to the particslnr interested -subscribers to the PPAC
Memo, rather than to members of the public at large, is exempt
from the provisions of the Act.

Moreover, the exemption contained in the Regulations
of the Commission for voters' guides distributed by nonprofit

civic organizations apply to the PPAC article.

It is accordingly clear from the language of the Act,




its legislative history, court decisions interpreting the Act
and the regulations of the Commission itself that publication
of the PPAC article in no way constituted a violation of §441b
of the Federal Election Campaign Act by PPAC.

Finally, the decisions of the federal courts, and

particulary that of the Supreme Court in Buckley v. Valeo,

leave no doubt that any attempt to extend the provisions of the
Federal Election Campaign Act to prohibit the publication of
the PPAC article would vicolate the constitutional-rights of
PPAC. To prevent invalidation of the statute on Constitutional

grounds, such an interpretation should be avoided.
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— Deborair Curry -
«.,.-Federal Election Commission s
=L Hashingtm.ﬂrll .C.. 20463 ._;;..1 . i

-"__'."-;gj‘_ | n-f-::-nu Compl lint ﬂu.
Dear Ms. Curry._

Enﬂused 1: my nfﬂdlvit in suppnrt of the response a]rend_v sent’tn J"IHJ -'-F"-n."
“concerning complaint No. MUR 1377 filed against Planned Parenthood Mfﬂutu
-~ of California on March 24, 1981. Laurie Rockett of the law firm of TS558 5
© ¥ Greenbaum, Wolff and Ernst sugge'stad that 1 send the sigmed afﬁdavit" o'~
d‘lnzct'l_f tu you to s“e time.

I hnﬁe :.rnu unH ﬂnd tvemhmg in nrder w'it.h our respunse.

' ""'A- orma Clevenger, .Executive DirectfF L TR ﬂ'ﬁ'f s T
T d P'.Iamned Parenthood Mfﬂ'lates of Eu'lifnrnh S e - e T % oo

Jl'!-l.lu o i o o

“‘Laurie R.' Rockett e
Grembnum, Hu'lff ] Emst

NC:kb _:.7 . .
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AFFIDAVIT OF NORMA CLEVENGER ;
IN RESPONSE TO COMPLAINT NO. MUR 1377

NORMA CLEVENGER, being duly sworn, deposes and

l. I am the Executive Director of Planned
Parenthood Affiliates of California, Inc. ("PPAC") and have

continuing rnnpbnsihility for the administration of all

of the corporation's programs.

2. I make this statement in support of the
response of PPAC to Complaint No. MUR 1377, fil-d-ngain-t
PPAC on March 24, 1981 by the law firm of Brames, Bopp
& Haynes on behalf of the National Right to Life Committee,
Inc.

3. PPAC was incorporated in 1974 pursuant
to the General Non-Profit Corporation Law of the State
of California and is e;empt from taxation under § 501(c) (4)
of the Internal Revenue Code.

4. PPAC was established by the Califormia
affilintellnf Planned Parenthood Federation of America,
Inc., now numbered seventeen, which constitute its
membership. Each of these affiliates is incorporated
under the General Non-Profit Cnrpératinn Law of the State
of Califnrni; and is exempt from taxation under § 501(ec) (3)
of the Internal Revenue Code. As an organization whose

membership organizations are exempt under this section,
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PPAC does not p:r-l:iu:!:plt- or intervene in any campaign
!u; public office.

5. The purposes of PPAC are to provide leadez- ‘
ship, coordination and action to and on behalf of its
members, to promote the ready availability of high gquality
family plinninq services in all areas of California and
to encourage and support government policies and programs
that will !urtﬁnr this goal. Approximately 20% of ?!lc'l
activities involve providing information on reproductive
health issues tntitt_m¢Mhurship, other providers of family
planning services, lnﬁislatnrs and the media. As part
of these activities, PPAC publishes, eight times a year
a periodical entitled PPAC Memo. ‘

6. The purpose of the PPAC Memo is to keep its
subscribers, who number approximatlly 4,500, informed on
the latest developments in reproductive health issue;.

including proposed legislation, administrative policies,

votes on legislation, court cases and the positions of

public officials and candidates for public office on the

issues that concern its readers. The individuals on the

‘mailing list include employees and directors of PPAC's

members, other family planning providers, legislators and
other individuals who specifically request it. PPAC requests

that subscribers contribute $8.00 for the Memo, annually.




7. The article which is the subject of the
complaint herein, published in Memo 7, September-October,
1980, was entitled "1980 Candidates/How They Stand on

Choice" and provided information on the position of the

individual candidates on the issue of government restrictions
on a woman's choice of whether or not to have an abortion.
In order to conserve space, the symbol (4) was used to
indicate that a particular candidate “"supports t:gl choice
on abortion, government funding of abortion and opposes a
human life amendment."” A (-) ﬁul used to indicate
opposition on those issues. In cllef where a candidate's
viewpoint differed from either of these positions, for
-xnmpli, if he supported free choice but opposed government
funding, a footnote was provided with an explanatory legend.
B. The scurces of the information contained in
the PPAC article included public statements made by the
candidates, incumbent ?uting.recurds. campaign literature,
interviews of the candidates by Planned Parenthood personnel
" and answers to guestions put to the candidates by other
organizations. A substantial portion of such information,
although indepencently verified,was initially obtained from
a leaflet published hly the California Pro Life Council, Inec., |
the California affiliatﬁ of the complainant herein, National
Right to Life Committee, Inc. That leaflet described each
candidate's position on a proposed anti-abortien constituticnal

amencment and government funding of abortion as cbtained




from "voting rncnrdt, public statements, interviews and
responses to a guestionnaire sent to all candidates by the
c:lifn:nii Pro Life Council."

9. The purpose of the PPAC article was solely to
provide information to interested persons.about the position
of candidates on the single issue of government restrictions
on a woman's chdice whether or not to have an abortion. i?hl
article did not endorse or advocate the election or defeat
of any candidate and was not published in concert or cooperation

with or at the éuggestion of any candidate.

"1}):.{4./ V/ ’/fo H:’i”}"/l./

NORMA CLEVENGER ‘_.r
Executive Director -

Sworn to and subscribed
before me this HAF¥A day
of May, 1981,

K 4 .
NOTARY PUBLIC

ormcwcsaL
DELORES L. MESA

NOTARY PUBLIC - CALIFORMIA
PRINCIPAL OFFICE i
SACRAMENTD COUNTY

_,f- - an:rmrsmn Emm U'I:I. Iﬂ i‘.l‘ﬂl
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Deborah Curry, Esq. by A
Federal Election Commission e 2!

Washingten, D.C. 20463
Re: Complaint No. MUR 1377

Dear Ms. Curry:

Please consider this letter a supplement to the
response of Planned Parenthood Affiliates of California
(PPAC) to the above-numbered complaint. PPAC's original
response was filed with the Commission on May 20, 198l.

On September 4, 1981, the Court of Appeals for the
District of Columbia rendered a decision which directly
supports PPAC's contention, set forth on pages seventeen
through twenty-one of its original response, that the
complained-of distribution of its newsletter to its regular
subscribers did not fall within the ambit of the Federal
Election Campaign Act's prohibition on corporate expenditures
in connection with a federal ulnctlnn. In that decision,
National Right to Work Committee, "Inc. Federal Electiun
Commission, No. B0-1487, (D.C. Cir. Septlmhar 4, 1981),
Court of A ppeals for the District of Columbia Circuit held
that the term "members” as used in 2 U.S.C. § 441b(b) (4) (A) (C)
of the Act (which allows non-stock corporations to solicit
campaign cbntributions from members) must be read to include
those persons who express interest in supporting the
goals and philosophy of a non-profit corporation organized
for political purposes. .

2049732438 %
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The instant complaint charged that the publication
by PPAC in its newsletter of an article entitled "1980

Candidates/How The{ Stand on Choice" vioclated 2 U.S5.C. §
441b. The PPAC Article listed the candidates running for

federal and state office in California. A(+) or (-) symbol
next to each name summarized the candidate's positions on .
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the issues of legal abortion and government funding of
abortions. 1In its original response, PPAC argued that
publication and distribution of the PPAC Article d4id net fall
within the purview of the Act because, inter alia, the
ntwllittt: was not distributed to the general public, but

to its 4,500 regular subscribers. This conclusion,

PPAC contended, was compelled by a line of Supreme Court
cases, including U.S. v. CIO, 335 U.S. 106 (1948), and U.S.
v. Union of United Automobile, Aircraft and Agricultura
Workers of America (UAW-CIO), 352 U.S. 1957) , which had
held on constitutional and statutory grounds that the Act
applied to corporate communications only when they were
addressed to and designed to influence the vote of the
public at large. PPAC also pointed to the Act's explicit
exemptions for a union's communications to its members and a
corporation's to its stockholders, 2 U.5.C. § 441b(b) (2) (A),
and contended that the purpose of the Act, to keep big money
out of politics, would be turned on its head if the Act were
held to exempt a corporation's communication to its stockholders
and those of a union to its members and not communications
by a small non-profit, non-stock, public interest corporation
such as PPAC, to its 4,500 regular subscribers.

The decision of the Court of Appeals in Right to Work
was based on similar reasoning. In that case, an eninrcnm&nt

proceeding had been commenced by the FEC against the National
Right to Work Committee, a non-stock, non-profit corporation,
for violation of 2 U.S.C. § 441b(b) (4) (A). These

provisions of the Act together prohibit a corporation
without capital stock from soliciting contributions to a
separate segregated fund organized for campaign purposes

from persons other than members of the corporation. Although
its Certificate of Incorporation specifically provided that
the corporation had no members, the Committee treated as
"supporting” and "active" "members" individuals who made
contributions to or communcated with it to express sympathy
with its philosophy and goals. Slip Op. at 3, n. 1. The
court held that, in order to escape constitutional invalidity
on the ground of interference with the First Amendment right
of association, the term "members"” as used in § 441b(b) (4) (A)
and (C) must be construed to include these individuals.
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In so holding the court examined the Congressional
purposes behind the Act, to keep big money out of politics
and to protect individuals with dissenting minority views
from coerced participation in the electoral process. As to
the first, the court concluded that the mere solitication of
funds did not pose the kind of threat of corruption of a
candidate created by direct contributions to the candidate
and that the regulation of the latter was, accordingly, a
more direct and less restrictive means of furthering the
governmental purpose. As to the second interest, the court
did not believe that the persons from whom the Committee
solicited contributions were subject to coercion. (Cf.,
Respondent's reply at 21, footnote).

Although the Right to Work case dealt with a
specific statutory reference to "members" not contained in §
441b(a) 's general prohibition on corporate expenditures, the
reasoning underlying the decision clearly applies with even
greater force to the PPAC situation. The PPAC article was
not only not a contribution to a candidate for federal
office but did not in any way solicit a campaign contribution
for or to any candidate. Rather, it was a strictly educational
piece devoted to informing the regular subscribers to the
PPAC Memo, on a non-partisan basis, how all of the candidates
stood on an issue of vital concern to the organization.

PPAC does not and never has made contributions to any
candidate's campaign, either directly or through a separate
segregated fund. With the exception of state legislators
who constituted less than 5% of the people to whom its
article was distributed the recipients of the PPAC Memo
were identical in character to those from whom the Right.to
Work Committee solicited campaign contributions, persons
voluntarily expressing interest in and sympathy with the
goals of the organization. Clearly, if communications as
directly related toc a federal election campaign as those of
the Right to Work Committee are outside the purview of the
Act, PPAC's purely informational piece addressed to a
similar constituency must be also. And the constitutional
basis of the Right to Work court's holding compels this
conclusion. To construe the Act otherwise would, as the
court stated, constitute.an unjustified burden on the First
Amendment right of association.

Very truly yours,

GREENBAUM, WOLFF & ERNST

=2, //m%é

Laurie R. Rockett
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

James Bopp, Jr.

BRAMES, BOPFP AND HAYNES

900 Sycamore Building

19 South Sixth Street

Terre Haute, Indiana 47807

Re: MUR 1377
Dear Mr., Bopp:

This is in reference to the complaint you filed with the
Commission dated March 24, 1981 concerning Planned Parent
Affiliates of California. After review of the allegations of
your complaint and on the basis of information provided in your
complaint and information provided by the Respondent, the
Commission on April , 1982, determined that there was reason to
believed that Planned Parenthood Affiliates of California
violated 2 U.5.C. § 441b, a provision of the Federal Election
Campaign Act of 1971, as amended. However, after considering the
circumstances of this matter, the Commission has determined to
take no further action and close its file. The file will be made
part of the public record within 30 days.

If you have any questions, please direct them to Deborah
Curry at (202)523-4529.

Sincerely,




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

Laurie R. Rockett
GREENBAUM, WOLF AND ERNST
437 Madison Avenue :
New York, New York 10022

Re: MOUR 1377
~ Dear Ms. Rockett:

O On April , 1982, the Commission found reason to believe
that your client had violated 2 U.S5.C. § 441b, a provision of the

=3 Federal Election Campaign Act of 1971, as amended ("the Act") in

= connection with the above referenced MUR. However, after
considering the circumstances of this matter, the Commission has

o determined to take no further action and close its file. The
file will be made part of the public record within 30 days.

=3 Should you wish to submit any materials to appear on the public

o record, please do so within 10 days.

- If you have any questions, please direct them to Deborah

. Curry at (202)523-4529.

Sincerely,
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November 25, 1981

MEMORANDUM TO: Marjorie W. Emmons
FROM: Phyllis A. Kayson

SUBJECT: MUR 1377

Please nave the attached Memo to the Commission
distributed to the Commission for their information.
Thank you.

Attachment

cc: Curry
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463 &l NOV 25 Ag: 06

November 25, 1981

The Commission

Charles N, Steele
General Counsel

BY: EKenneth A. Gross
Associate General Couns

MUR 1377

On November 20, 1981, the Office of General Counsel
received a supplement to the response of Planned Parenthood
Affiliates of California in MUR 1377 (see Attachment). The
Office of General Counsel is circulating this supplement

for your information.

Attachments
Planned Parenthood Affiliates of California Supplement




",,;’#

GREENBAUM, WorLFrr & ErNsT winlVed 21 co

ERCL AT 1T Tt S e ) O A T
43T MADIBON AVENUE
HEW TORK,N. Y. 10088

Il YRS -S010

November 16, 1981

Deborah Curry, Esq.
Federal Election Commission
Washington, D.C. 20463

Re: Complaint No. MUR 1377

Dear Ms. Curry:

Please consider this letter a supplement to the
response of Planned Parenthood Affiliates of California
(PPAC) to the above-numbered complaint. PPAC's original
response was filed with the Commission on May 20, 198l.

On September 4, 1981, the Court of Appeals for the
District of Columbia rendered a decision which directly
supports PPAC's contention, set forth on pages seventeen
through twenty-one of its original response, that the
complained-of distribution of its newsletter to its regular
subscribers did not fall within the ambit of the Federal
Election Campaign Act's prohibition on corporate expenditures
in connection with a federal election. In that decision,
National Right to Work Committee, Inc. v. Federal Election
Commission, No. B0-1487, (D.C. Cir. Sept r 4, ’
Court of Appeals for the District of Columbia Circuit held
that the term "members" as used in 2 U.S.C. § 441b(b) (4) (A) (C)
of the Act (which allows non-stock corporations to solicit
campaign contributions from members) must be read to include
those persons who express interest in supporting the
goals and philosophy of a non-profit corporation organized
for political purposes.

The instant complaint charged that the publication
by PPAC in its newsletter of an article entitled "1980

Candidates/How Thez_Stlnﬂdun Choice™ violated 2 U.5.C. §
i41b. The PPAC Article listed the candidates running for

federal and state office in California. A(+) or (-) symbol
next to each name summarized the candidate's positions on
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the issues of legal abortion and government funding of
abortions. 1In its original response, PPAC argued that
publication and distribution of the PPAC Article did not fall
within the purview of the Act because, inter alia, the
newsletter was not distributed to the general public, but

to its 4,500 regular subscribers. This conclusion,

PPAC cnntendad. was compelled by a line of Supreme Court
cases, including U.S. v. CIO, 335 U.S. 106 (1948), and U.S.
v. Union of United Automobile, Aircraft and Agricultura
Workers of America R

held on constitutional and statutory grnundl that the Act
applied to corporate communications only when they were
addressed to and designed to influence the vote of the
public at large. PPAC also pointed to the Act's explicit
exemptions for a union's communications to its members and a
corporation's to its stockholders, 2 U.S5.C. § 441b(b) (2) (A),
and contended that the purpose of the Act, to keep big money
out of politics, would be turned on its head if the Act were
held to exempt a corporation's communication to its stockholders
and those of a union to its members and not communications

by a small non-profit, non-stock, public interest corporation
such as PPAC, to its 4,500 regular subscribers.

The decision of the Court of Appeals in Right to Work
was based on similar reasoning. In that case, an eniurcument

proceeding had been commenced by the FEC against the National
Right to Work Committee, a non-stock, non-profit corporation,
for viclation of 2 U.5.C. § 441b(b) (4) (A). These

provisions of the Act together prohibit a corporation
without capital stock from soliciting contributions to a
separate segregated fund organized for campaign purposes

from persons other than members of the corporation. Although
its Certificate of Incorporation specifically provided that
the corporation had no members, the Committee treated as
"supporting” and "active" "members" individuals who made
contributions to or communcated with it to express sympathy
with its philosophy and goals. Slip Op. at 3, n. 1. The
court held that, in order to escape constitutional invalidity
on the ground of interference with the First Amendment right
of association, the term "members" as used in § 441b(b) (4) (A)
and (C) must be construed to include these individuals.
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In so holding the court examined the Congressional
purposes behind the Act, to keep big money out of politics
and to protect individuals with dissenting minority views
from coerced participation in the electoral process. As to
the first, the court concluded that the mere solitication of
funds did not pose the kind of threat of corruption of a
candidate created by direct contributions to the candidate
and that the regulation of the latter was, accordingly, a
more direct and less restrictive means of furthering the
governmental purpose. As to the second interest, the court
did not believe that the persons from whom the Committee
solicited contributions were subject to coercion. (Cf.,
Respondent's reply at 21, footnote).

Although the Right to Work case dealt with a
specific statutory reference to "members" not contained in §
441b(a)'s general prohibition on corporate expenditures, the
reasoning underlying the decision clearly applies with even
greater force to the PPAC situation. The PPAC article was
not only not a contribution to a candidate for federal
office but did not in any way solicit a campaign contribution
for or to any candidate. Rather, it was a strictly educational
piece devoted to informing the regular subscribers to the
PPAC Memo, on a non-partisan basis, how all of the candidates
stood on an issue of vital concern to the organization.

PPAC does not and never has made contributions to any
candidate's campaign, either directly or through a separate
segregated fund. With the exception of state legislators
who constituted less than 5% of the people to whom its
article was distributed the recipients of the PPAC Memo
were identical in character to those from whom the Right to
Work Committee solicited campaign contributions, persons
voluntarily expressing interest in and sympathy with the
goals of the organization. Clearly, if communications as
directly related to a federal election campaign as those of
the Right to Work Committee are outside the purview of the
Act, PPAC's purely informational piece addressed to a
similar constituency must be also. And the constitutional
basis of the Right to Work court's holding compels this
conclusion. To construe the Act otherwise would, as the
court stated, constitute an unjustified burden on the First
Amendment right of association.
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Very truly yours,
GREENBAUM, WOLFF & ERNST
> A
C’fﬂﬁﬁﬁw—*‘f /ﬂZ{/ﬂ

By:
Laurie R. Rockett




November 13, 1981

MEMORANDUM TO: Marjorie W. Emmons

FROM: Phyllis A. EKayson

SUBJECT: MUR 1377

Please have the attached First Gassral Counsel's Report
distributdd to the Coomission on a 48 hour tally basis.
Thank you.

Attachment




o
0
™
-
o
™
=
w
o

3 2

F Py e i. e d
. Commission Secretary:
11-13-81, 9:12

FEDERAL ELECTION COMMISSION
1325 K Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTAL MUR 1377

BY OGC TO THE COMMISSION;: 11-13-81 DATE COMPLAINT RECEIVED
BY OGC: 03/30/81
DATE OF NOTIFICATION TO
RESPONDENT: 04/01/81
STAFF MEMBER:
Deborah Curry

COMPLAINANT'S NAME: National Right to Life Committee, Inc.
RESONDENT'"S NAME: Planned Parenthood Affiliates of California

RELEVANT STATUTE: 2 U.S.C. § 441b(a), § 441b(b)t12), § 431(9)(B)(1)
11 C.F.R. § 114.4(c)(3), § 114.2(b), § 100.8(b)(2)

INTERNAL REPORTS CHECKED: None
FEDERAL AGENCIES CHECKED: None
SUMMARY OF ALLEGATIONS

On March 30, 1981, the Office of General Counsel received a
sworn and notarized complaint (Attachment I) from James Bopp, Jr.
on behalf of the National Right to Life Committee, Inc. (hereinafter
*"NRLC"). The complaint alleged that Planned Parenthood Affiliates
of California (hereinafter "PFAC") violated 2 U.S5.C. § 441b
by making a corporate contribution or expenditure in connection

with a federal election.




To support this allegation of a 2 U.S5.C. § 441b vioclation,
NRLC has submitted a document entitled “"PPAC ME %{ Specifically,
NRLC contends that an article contained in this document entitled
®"1980 Candidates/How They Stand on Choice" violates the criteria
for voter guides required by 11 C.F.R. § 114.4(c)(3) since, by
use of the + and - and the words "pro choice®™ and "anti-choice®,
the article tends to favor one candidate over another. In
addition, NRLC asserts that the document was distributed to
the general public and that the document suggests to readers
that they pass a copy of it along to others. Therefore, NRLC
concludes that such expenditures constitute a violation of
2 U.5.C. § 441b.

On April 14, 1981, the Office of General Counsel received
a request by counsel representing PPAC for a 30 day extension of
time. On April 27, 1981, the Office of General Counsel granted
a 30 day extension. On May 22, 1981, the Office of General Counsel
received from PFPAC a response (Attachment II) containing a statement
of facts and legal arguments. On June 1, 1981, the Office of
General Counsel received a signed and sworn affidavit from
Norma Clevenger, Executive Director of PPAC, (Attachment III) in
support cof the statement of facts.

According to the statement of facts and affidavit, PPAC

was incorporated in California in 1974 as a General non-profit

1/ On April 18, 1981, the Office of General Counsel received
from NRLC a more legible copy of the "PPAC MEMO." This
was done pursuant to a request from this office.
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corporation. PPAC has no stockholders. It is a social welfare
organization with tax exempt status under § 501(c)(4) of the
Internal Revenue Code. FPPAC was established by the California

affiliates of the Planned Parenthood Federation of America, Inc.

and it is governed by a Board of Delegates of two representatives

from each of the seventeen California affiliates that make up its
membership. The purposes of PPAC are to promote and coordinate the
provision of education, counseling and clinical services in the
field of family planning, and to support or oppose legislation

in the field of family planning.

FACTUAL AND LEGAL ANALYSIS

2 U.5.C, § 441b(a) expressly prohibits corporate contributions
or expenditures in connection with federal elections. See also
11 C.F.R. § 114.2(b). 2 U.5.C. § 441b(b)(2) elaborates on the
meaning of contribution or expenditure stating:

For purposes of this section and section 791(h)
of title 15, the term "contribution or
expenditure® shall include any direct our
indirect payment, distribution, loan,

advance, deposit, or gift of money or any
services, or anything of value ... to an
candidate, campaign committee, or political
party or organization, in connection with

any election to any of the offices referred to
in this section, (Emphasis Added)

However, PPAC contends that the article in question, called
"1980 Candidates, how They Stand on Choice®™, and contained in
the "PFAC MLMO™ is not a violation of 2 U.S.C. § 44lb. In its

response to the complaint PPAC submits numerous legal arguments
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to support this contention. The arguments emphasize the article's
compliance with 11 C.F.R. 114.4(c)(3), the press exemption,
and general constitutional principles,

11 C.F.R. § 114.4(c)(3) outlines the criteria governing voter
guides., It states the following:

A corporation or labor organization may
distribute voter guides or other types of
brochures describing the candidates and
their positions if -

(i) the materials do not favor one candidate
or political party over another; and

(ii) the materials are obtained from a

civic or other nonprofit organization

which does not endorse or support or is

not affiliated with any candidate or
political party.

The PPAC article describes the position of candidates on the
issues of abortion and government funding of abortion and a human
life amendment. The name of every state and federal candidate
running for a major office in California in the November election
is contained in the article, PPAC states that it did extensive

/
research in order to fairly report the views of the candidates,
It indicates that it used the symbols + and - next to a candidates
name as a space saving device, A plus was used next to a
candidates name if that candidate "supports free choice on

abortion, government funding of abortion and opposes a human

3/ PPAC points out that a large part of the information used in
compiling the PPAC article was originally obtained from a
leaflet distributed by the California Pro-Life Council, Inc.,
the California affiliate of the complainant, NRLC. The leaflet
distributed by the California Pro-Life Council is similar to the
article contained in the “"PPAC MEMO." PPAC submitted a copy

of the leaflet with its response to the complaint,




life amendment.® A minus was used to show opposition to these issues.
For a candidate whose view differed from these two positions a
footnote was provided with a very detailed explanatory legend. In
addition, PPAC included a disclaimer in the article which stated
"[t]lhe information is presented for educational purposes only
and is not intended as endorsement of any candidate.”

Though PPAC cites numerous efforts to present a balanced
view of candidate positions, the use of + and - tends to favor
one candidate over another. This is all the more true in light
of the decidely pro-choice (+) stance of PPhC.if

Therefore, since the PPAC article does not come within the
criteria governing voter guides in 11 C.FP.R. § 114.4(C)(3),
the Office of General Counsel recommends that the Commission
find reason to believe that Planned Parenthood affiliates of
California violated 2 U.S.C. § 441b. However, due to the
apparent efforts by PPAC to comply with the present regulations
and in light of recent proposed requlations to clarify this

area, the Office of General Counsel recommends that no further

action be taken and close the file.

4/ PPAC also asserts the press exemption, however for a number
of reasons it is unclear if they could avail themselves of this
exemption, eg. whether it is a periodical.




RECOMMENDATIONS
The Office of General Counsel recommends that the
Commission:

1. find reason to believe that Planned Parenthood
Affiliates of California violated 2 U.S.C. § 441b of the
Federal Llection Campaign Act of 1971 as amended;

2. approve attached letters; and,

3. close the file.

Charles N. Steele
General Counsel

- ‘;%ﬁ;ﬁh f;é[fgﬁlaf BY: : A‘!‘-

Dat Kenneth A. Gross P
Assocliate General Ccunsel

Attachments
l. Complaint (1-6)
2. Response from Respondent (7-46)
3. Affidavit (47-51)
4. Letters (two) (52-53)
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BRAMES, BOPP & HAYNES 81 MAR3D AS: 02
ATTORNEYS AT LAW
PO0 SYCAMORE BUiLDING
19 BOUTH TETH STREET

TERRE HAUTE. INDIANA 47807 TELEPHOME
IR 23 -pam

March 24, 1981

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Dear Sir/Madam:

On behalf of the National Right to Life Committee, Inc. (NRLC),
I am filing the following complaint of wviolation of federal election
laws by Planned Parenthood Affiliates of Califormia (PPAC), 1623
10th Street, #1, Sacramenta, CA 95814. PPAC is an organization in
California affiliated with Planned Parenthood of California which
is designed to support legislative and administrative changes which
affect family planning in California. PPAC is not a registered
political action co ttee with the Federal Election Commissionm.

This complaint is to bring to the attention of the Federal
Election Commission a violation of 2 U.S.C. § 441 b (a) prohibiting
a corporation from making expenditures in connection with a federal

election. PPAC was incorporated in the State of California on
March 14, 1974.

In the fall of 1980, PPAC published a Memo which delineated
the positions of federal candidates on the issue of abortion. This
Memo, a copy of which is attached, described the candidates as
"pro-choice" and anti-choice" by use of the symbol + or -. The
distribution of this Memo was to the general public. See page 4
where the Memo suggests to the reader that they pass a copy of this
Memo to others who might be interested in it.

This Memo violated § 441 b (a) since it comstituted a corporate
expenditure in connection with a federal election. This Memo
violated the criteria for voter guides required by 11 CFR 114.4 (e) (3)»
since, by use of the + and - and the words "pro-choice" and "anti-
choice", the material tended to favor one candidate over another.

Accordingly, we rzquest the Federal Election Commission
immediately investigate the complaint and impose appropriate fines
for violation.
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Federal Election Commission
March 24, 1981

I have Etlglriﬂ the complaint and believe it is true and

correct to the best of my knowledge. This complaint was not filed

on behalf of or at the request or suggestion of any candidate.
Sincerely,

B S. BOPP, & HAYNES

n

Jafes Bopp, Jr.

JB :maw
Enclosure

STATE OF INDIANMA, COUNTY OF VIGO, SS:

Subscribed and sworn to before me, the undersisnud, a Notary
Publiec in and for said County and State, this 24th day of March,
1981.

Witness my hand and Notarial seal.

s l? el

i §oa .

My Commission Expires Mary A. Winn, Notary Public
December 14, 1984 County of Residence: Clay




7214"15(2‘1}?

-

Volers, being continually bombarded by campaign
November 4 general election draws near,
must stan silling through the verbiage in order 1o discern just
whal it is candidates and political parties really and
oppose. Those volers who suppoft reproductive
and equal rights for women, and who are not woling lor John
Anderson, may have a particularly difficult time even though
major party platiorms seem quile clear on the issues.

Republicans, lor the first time in 40 years, hava repudjated
{heir position on equality lor women by wilthdrawing their
support lor the ERA in their Y980 Party Plallorm.

Al the same time and in an obvious atlempt 1o aliract the
gvangelical vole, which polister Lou Harris reporis 1o be
about 29 percent of the volers nationwide, the Republicans
called for a constitutional amendment 1o ban abortions and
called loe the appointment of federal judges at all levels of
the judiciary who oppose aborlion,

platiorm “the worst plank | have ever seen in any platiorm by
the Republican Party.”

By contras!, the Democratic platform takes an opposite
posilion, Originally including the 1976 platform language
which recognized the diterences in thought on the abortion
issue and stated an amendment to the constilution banning
abonion was undesirable, the 1980 Democralic platiorm
was allered by overwhelming passage of a minority plank
which opposes government restniclions on lederal funding
for abortions for poot women and which declares reproduc-
tive lreedom as a lundamental human right.

In addition, the Democratic plank calls for the denial ol
financial and other national party suppon 1o any Democratic
candidale who does nol support the ERA

Ol the three lop presidential candidates, Anderson is the
only one who has made a sirong pro-choice stalement. He is
the only candidate 1o support free choice on aboriion and
untestticted government funding for women unable lo afford
abortions

While ihe Republican Party Pia:'orm appears clear on the
iwsues ol reproguctve freedom and the ERA, candidate
Ronald Reagan may be attemptrg to diffuse the absolute-
ness of his party's slalements In a recent AssoCiated Press
news arlicle, Aigagan, the person who signed the Therapeu-
tic Aborton Act ol 1967 liberahizing abortion in Calilornia,
was reporied as saying a judge's pro-abortion posilion may
not necessanly preclude herfivm from considerabon as an
appontee 10 a lederal judgeshp

Owner rumbiings from [he Reagzan campaign seem lo be
amed al cowincing volers that he may be softening s
positon on aborlon Anglher an.cle reported that the Rea-
gan campagn has sel up a Women's Commiltee. Such
stalemenis could probably be categorized as political pos-
wnng, bul nonelngless, they have drawn the ire ol the likes
ol Phyllis Sh'a'ley and her Eagle Forum and the archconser-
valives represented by The Wanderer newspaper, which is
alieady at odds with Reagan for bis choice of George Bush
as his vice presidential running mate

Bush, although personally opposed 1o aborlion, also op-
poses a conshiutonal amendment oullawing abortion and
suppodls government lunding of abartion under certain cir-
cumsiances Bolh these paseions run contrary 10 tha so-
callad “nghit 1o Lie philcsophy

In Ihree 1508, KentuCky, New Joisoy and Now York, the

N

Senalor Charles Percy, R-lliincis, called that seclion of the .

/ 1 Parenthood Afliliates of Callfornia » MEMO 7 » SEPTEMBER-ocTdREM1§0 a]| : 24

- Party Platforms Polarized On Abortion ,

*

Right lo Lite Party has qualified for the ballot. lis official anh
choice presidential candidate is Ellen McCormack. Reaga:
made a bid lor the Pary's endorsement in New York. How
ever, his anti-choice position apparently is nol strong
enough lor ardent “right 1o lile” supporers.

President Carer 100 is having Irouble wilh his pary's plat
lorm. Caner is also personally o aborion and wi:
have difliculty supporting the party’s plank and ils guaraniet
ol federally lunded abortions lor women unable 1o bear the
cosl of their own,

According 1o Sarah Weddinglon, an assistani o the presi
denl, “It's one ol the planks he does nol agrea with.”

While on one hand Reagan is couring the evangelica
vole, on the other recent stalemenis seemingly suggesting &
soliening of his position on abortion may be the result of 2
Harris Poll which indicales a 6§1-22 percent majonly of al
volers nalionwide oppose the Republican platform plank
concerning a constitulional amendment banning abortion.

In addition, although a 55-42 percenl majorily of whitg
volers involved in the evangehcal movemen favors such an
amendmenl, a much higher §5-30 percent majority ol whiles
nol in the movement oppose i,

Additionally, all black volers oppose such a constiutional
amendment banning abortion by a 66-28 percent margin,

De 1

We lully recognize the relgious and elhical concerns
which many Amerncans have abou! abortion. We also recog-
nize the behel ol many Americans that a woman has a nght
to choose whethet and when lo have a child

The Democratic Party supports the 1973 Supreme Count
decision on abortion rights as the law of the land and op-
poses any constitutional amendmenl Yo resiricl or overiurn
the decision.

Furthermore, we pledge 10 support the right 1o be lree of
environmental and worksile hazards 1o reproductive healih
of men and women

We lurther pledge o work for programs o improve the
healih and salety ol pregnancy and childbinh including
adequate pre-natal care, lamily planning counselng and
services wilh special care to the needs of the paor, the so-
lated and the young
Minority Report Adopled 2,005-956

The Democraic Parly recognizes reproductive lreedom
as a fundamental human right. We therelore oppose gov-
errunent intedatgnce in the reproductive decisions of Amen.
cans, especially those government programs or lggslatne
fesinchions thal deny poot Amancans Ingr nghl 1o prevacy
by lunging or advocating one o 3 lnvled number of repeg-
ductive choices only,

Specifically, the Democratic Pary opposes involunlary or
uninfarmed sterhzation for women and men, and opposes
restrictions an funding lor health services for the poor that
deny poor women especially the nght 10 exercise a conshilu-
tionally guaranieed right 10 privacy.

1980 Republican Party Platform
erg can na Soubil 1 e qgueshon o abomon da-
spite the complex nature of ils vanous SSUCS 1S uilmalply
conscined with equalty 0! nghis under Ihe 1aw
{cotinued on page 3.
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KEY:

1980 Candidates/How They Stand On Choice

recoide, campeign Meralure, interviews, answers 10 varkous questionaires, oic. The information

only and is nol inlended as an endorsement of any candidate.

+ = Pro-c

i
1

= [nCumbent
0 = No information available
= = Opposed io aborhon, excepl under cerlain resinclive circumsiances.
1 = Supports free choice but opposes all o mmlrmd wwmumnl tunding.

2 = Suppons parenial consant/notilication,

3 = Supports spoutal notification,

§ = Wihdrew canddacy

4= Or.-pmn "Human LI| Amendmant”,

Aborion Rig

-

h'rlllﬂll“ incumbant voling
is presenied lor educational purposes
> ,' z e
-PAC).
NARAL-PAC).

** Suppors lree choice on abortion, government funding of abofion and opposes a human lile amendmaeni 10 1he constilution.
*** Opposes liee choice on abortion, opposes gavernmen! lunding of abortion and supports & human life amendment 1o the constitution

PRESIDENT
Carter, J.

oy
Angerson, J (1)
Reagan, R. (A)

U.S. SENATE

Crarsion, A (D)
Gann_ P, (R}
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Burion, J (D)
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Hughes. C (R)
Stasw. F (D)
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Poyer. B (R)
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McCloskey P (R
Mineta, N (D)
Gagne. W (R}
Ceingy. A (D)
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Cecasng T (DY
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Pareita L (D)
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Pashayan, C (R
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Rugk. D (D)
Lewis. J (A)*
Panerson, J (D)
Jacobson, & [R)
Lantsnen L (D)
Dannemeyer, W (R]°
Dow._ M (D)
Bagnam, R (R}
Wison B (D)
Lowery B (R)
Van Deern, L (0
Hunter, D (R)
Metzger, T (D)
Burgener, C (H)*
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Huggme D (D)
Johnson, B[R}
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Marus M (R)
Boatwrght, D (D)
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May 20, 1981

Deborah Curry, Esq.
Federal Election Commission
Washington, DC 20463

Re: Complaint No. MUR1377

Dear Ms. Curry:

This letter is in response to the above
numbered complaint filed against Planned Parenthood
Affiliates of California ("PPAC") by the National Right
to Life Committee, Inc.

As we discussed on May 17, we have prepared
an affidavit to be signed by the Executive Director of
PPAC setting forth the facts upon which the response
is based, which are summarized in the Statement of
Facts beginning on page 3 of the enclosed. She was,
however, called away because of a serious illness in
her family and was not available to sign the affidavit
in time to return it to us for inclusion in the response.
This will confirm that you agreed that the affidavit-.
could be submitted separately at a later date inasmuch
as all of the facts are contained in the enclosed re-
sponse, in any event. We appreciate your consideration
in this regard.
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The enclosed response of PPAC will demonstrate,

pursuant to 2 U.5.C. § 437(g) (a) (1) that no action should
be taken on the basis of this complaint.

Very truly yours,

GREENBAUM, WOLFF & ERNST

X2 R

Laurie R. Rockett
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STATEMENT OF FACTS

Planned Parenthood Affiliates of California, Incgg
("PPAC"), a non-profit corporation with headquarters in o
Sacramento, California, was organized in 1975 under the Gnés?ll Eh
Non Profit Corporation Law of the State of Californi;. pPA®
has no stockholders, It is a "social welfare" organization,
exempt from federal taxation under §501(c)(4) of the Internal
Revenue Code. PPAC is governed by a Board of Delegates
composed of two representatives from each of the seventeen
Planned Parenthood affiliates in California, which comprise its
mnmbership.r These affiliates are themselves non-profit
organizations which provide a variety of family planning
services, both medical and educational, throughout the State of
California. Each affiliate receives permission to use the =
service mark "Planned Parenthood" from Planned Parenthood
Federation of America, Inc. ("PPFA"), a not-for-profit
corporation with headquarters in New York City. PPFA is the
nation's oldest and largest voluntary family planning agency,
with 188 affiliates nationwide. 1In 1980, Planned Parenthood's
20,000 volunteers and staff provided medical, educational and
counseling services to meet the family planning needs of more

than 2.3 million Americans.
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The purposes of PPAC, as stated in its amended
Certificate of Incorporation, are "to promote and coordinate
the provision of education, counseling and clinical services in
the field of family planning, and to support or oppose
legislation in the field of family planning." In keeping with
this general purpose, PPAC devotes about 20% of its Elmn to
providing the California Planned Parenthood affiliates, other
providers of family planning services, legislators and the
media with information on reproductive health issues. As part
of these educaticnal serﬁices, PPAC has published the PPAC Memo
regularly eight or nine times a year since the organization's
founding. -

The PPAC Memo reports on the latest developments in
reproductive and health issues, including proposed
legislation, administrative policiés. votes on legislation,~
court, cases and positions of public officials and candidates
for public office on the issues that concern readers of ;he
PPAC Memo. As part of its educational and lobbying functions,
the PPAC Memo urges its readers to contact their legislators,
public officials and individuals running for public office to
make known their views on family planning issues.

The PPAC Memo is distributed to a mailing list of

4,500 persons, includina employees and board members of the




seventeen California Planned Parenthood affiliates, family
planning providers, legislators and other individuals
requesting it. PPAC asks that subscribers contribute $8.00
annually for the Memo.

The article complained of herein, entitled "1980
Candidates/How they Stand on Choice® (the "PPAC lrtiéll'];lﬁll
published by PPAC in Memo 7, September - October 1980. The
PPAC article contained the name of every state and federal
candidate running in California for major public nffica ?the
upcoming November election. MNext to. each candidate's name
there appeared the symbol (+) or (-). The symbol (+) indicated
that the candidate "supports free choice on abortion,
government funding of abortion and opposes a human life
amendment ,* The symbol (-) indicated the opposite position on
those issues. Where a candidate's viewpoint differed from any
one of those positions, for example, "supports free choice but
opposes government funding®, a footnote was provided with an
explanatory legend.

The information contained in the PPAC article was
based on a number of sources, including public statements made
by the candidates, incumbent voting records, campaign

literature, interviews given to Planned Parenthood personnel by

the candidates and answers to guestions put to the candidates




by other organizations. Ironically, a substantial part of the

information used in compiling the PPAC article was obtained
from a leaflet published by the California Pro Life Cpunnil,
Inc. (Exhibit A), the California affiliate of the complainant
National Right to Life Committee, Inc. That leaflet described
each candidate's position on a proposed anti-abortion '
constitutional amendment and government funding of abortion as
obtained from "voting records, public statements, interviews
and responcses to a questionnaire sent to all candidates by-ihn
California Pro Life Council®.

The purpose of the PPAC article was nclely.tu provide
information to interested persons about the position of
candidates on the single issue of government restrictions on a
woman's choice whether or not to have an abortion. As was
clearly stated in its text, the article did not endorse or _
advocate the election or defeat of any candidate, Nor was it
published in concert or cooperation with or at the suggestion
of any candidate. PPAC is, of course, itself not in any way
connected with any candidate, political party or political

campaign. The article was, in short, non-partisan both as to

source and content.
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II.

III.

SUMMARY OF ARGUMENT

The PPAC Article is Exempt From the Provisions
of the Federal Election Campaign Act Under
§ 431(9)(B)(i) (the “"Press Exemption®”)

Publication of the PPAC Article in No Way
Violated Section 441b of the Federal
Election Campaign Act

A. Such Publication Did Not Constitute Express
Advocacy of the Election or Defeat of a Candidate

B. The PPAC Material wWas Not Addressed
to the General Public

C. The Publication of the PPAC Article Complied
Wwith 11 C.F.R. § 114.4(c)(3), the Regulation
Governing Voter Guides

If the Act were Interpreted to Prohibit the
Publication of the PPAC Article, It Would Violate
the U.S. Constitution
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ARGUMENT

The PPAC Article is Exempt from
the Provisiona of the Federal Election
Campaign Act Under §431(9)(B)(i) (the

"Press Exemption")
The Federal Election Campaign Act (the “"Act") (2

U.S.C. §431 et seq.) establishes reporting requirements for and
dollar limitations on certain campaign related expenditures and
prohibits corporations from making any such expenditures. To
avoid conflict with the First Amendment to the U.5. Consti-
tution, however, Section 431(9)(B)(i) of the Act, specifically
exempts from the definition of "expenditure®

"any news story, commentary, or editorial

distribuced through the facilities of any

broadcasting station, newspaper, magazine,

or other periodical publication, unless

such facilities are owned or controlled by

any political party, political committee,

or candidate.”
The communication which is the subject of the complaint herein
falls squarely within this exemption. ‘

As set forth in the Statement of Facts, supra, the
PPAC Memo is a regularly published periodical, aimed at
informing interested persons of developments in law and policy
related to family planning. 1Its article, "The Candidates, How

Tney Stand on Choice," is clearly a "news story"”, reporting the

results compiled from such sources as canaidate interviews,




questionnaires, voting records, and newsletters of uth-r'
organizations. Moreover, even if the article were charac-
terized as "opinion"™ rather than as a news story, it would
still fall squarely within §431(9)(B)(i)'s exemption for
"commentar[ies] or editorialls)."

The PPAC Memo is published by PPAC, an ind;pcndtnt
non-profit organization, not owned or controlled in any way by
any candidate, political party or political committee, PPAC is
not, of course, itself a political committee since it makes no

"contributions or expenditures™ within the meaning of the Act.

The press exemption was added to the Act in 1974 by

P.L. 93-443 to make plain that Congress did not intend in
enacting the Act "to limit or burden in any way the First
Amendment freedom of the press™ and to assure the unfettered
right of newspapers, TV networks and other media to cover and
comment on political campaigns. House Rep. No. 93—1239,‘j
(Committee on House Adm., July 30, 1974). So fundamental is
this press exemption to the preservation of the constitu-
tionality of the Act itself that the FEC's authority to
investigate a complaint lodged against a corporation which
publishes news stories, commentaries, or editorials is limited,

in the first instance, to two questions: (1) whether tne

facilities publishing the news story are controilea by a




political party, political committee or candidate, and (2)
whether or not the corporate activity falls within the press

entity's "legitimate press function.®” The Reader's Digest

Association, Inc, v, Federal Election Commission, 81 Civ.

596 (PNL) (S5.D.N.Y. March 19, 1981) (summarized in 49

U.S.L.W. 2614). If it is established that the lct@vfty falls

within this function the Commission's inquiry must end. This
limitation on the power of the FEC to investigate complaints

involving the publication of a news story is:

®"...based on a recognition that freedom
of the press is substantially eroded by
investigation of the press, even if
legal action is not taken following the
investigation. Those concerns are
particularly acute where a governmental
entity is investigating the press in
connection with the dissemination of
political matter.” Id. at 7.

-

The publication of the PPAC article as a reqular part
of the PPAC Memo was unguestionably a legitimate press y
function. The issue of the PPAC Memo containing the article
was disseminated in the usual manner to a limited group of
interested persons. No attempt was made to distribute massive
numbers of free copies or saturate a critical geographic area.

In addition, the article was in keeping with the usual tone and

purpose of the PPAC Memo -- keeping interested persons informed
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on family planning issues, including the views of those who
shape, or may shape, those issues.

The fact that the PPAC Memo might not be viewed as a
publication of the "institutional press®™ should not affect its
coverage under the exemption. The history of the Pirst
Amendment's press protection and the Supreme Court's
interpretations of it indicate that it was not intended “to
erect the press into a privileged institution but to protect

all persons in their right to print what they will as well as

to utter it". Pennekamp v. Florida, 328 U.S. 331, 364 (1946).

{Prankfurter, J., concurring). As Chief Justice Burger pointed

out in his concurring opinion in First Bank of Boston

v. Bellotti, 435 U.S. 765, rehearing denied, 438 U.S. 907

(1978):

"The verv task of including some entities
within the 'institutional press' while
excluding others, whether undertaken by
legislature, court, or administrative
agency, is reminiscent of the abhorred
licensing system of Tudor and Stuart
England -- a system the First Amendment
was intended to ban from this country.
[citation omitted]. Further, the
officials undertaking that task would be
required to distinguish the protected
from the unprotected on the basis of
such variables as content of expression,
frequency or fervor of expression, or
ownership of the technological means of
dissemination. Yet nothing in this
Court's opinions supports such a
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confining approach to the scope of Press
Clause protection." Id. at 801.

Nor, as the Chief Justice emphasized, there. is there
any basis for distinguishing between organizations which employ
the corporate form to carry on the business of mass

communications, particularly large media conglomerates, and

respondent here.

"In terms of "unfair advantage in the
political process' and 'corporate
domination of the electoral process' it
could be argued that such media con-
glomerate(s) . . . pose a much more
realistie threat to valid interests
than do appellants and similar entities
not regularly concerned with shaping

popular opinion on public issues,”
Id. at 796-7.

Finally, the legislative history of the press
exemption to the Act makes clear that Congress was aware at‘the
time Ehe exemption was enacted that its provisions could “extend
to special interest publications and that such publications
could on occasion "be extremely useful and effective to certain
candidates during a campaign.”™ House Rep. No. 93-1239, at 144,
Supplemental Views of Representative Bill Funzel.

It would be ironic, indeed, If the Act's press

exemption were read to apply to the publications of vast profit

making "media empires" controlling at once radio and television




stations, large metropolitan newspapers and magazines of
nationwide circulation, as well as paper mills and distribution
services (see 435 U.S. at 796) but not to the PPAC Memo, tﬁ-
publication of a small non-profit corporation with a
circulation of no more than 4,500 copies. Such a distinction
would in no way serve §441b's purpose of keeping elections free
of the influence of vast corporate wealth and would conflict
directly with that of §431(9)(B)(i) to assure that the Act
preserve "unfettered" the freedom of the press.

The press exemption clearly applies to the PPAC
article and the FEC must, accordingly, consistent with the )
purpose of that exemption to preserve intact the freedom of the
press, dismiss the instant complaint without further
investigation.

II. Publication of the PPAC Article in

No Way Violated Section 441b of
the Federal Election Campaign Act

A. Such Publication Did Not Constitute Express
Advocacv of the Election or Defeat of a Candidate.

Although, as set forth in Point I above, the FEC is
without authority to inquire as to the content of the PPAC
article or the circumstances of its publication, any such
inguiry would further establish that no action should be taken
on the basis of the complaint. As the Statement of Facts makes

clear, the PPAC article presented an objective report of the
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pnnitfnnn of the candidates on the issue of government
restrictions on a woman's choice of whether or not to have an
abortion. It was published entirely independently of.any
candidate for federal office and it was not intended as, nor
did it constitute, an endorsement or advocacy of any
candidate's election or defeat. The sole aim of the PPAC
article was to inform interested persons of the views of those
who might shape government policies on one particular issue of
great public interest. It is clear from the structure of the
Act, its legislative history and relevant constitutional
considerations that §441b of the Act does not reach this type
of independ;nt, objective reporting on candidates' positions
but is rather directed at the express advocacy by a corporation
of the election or defeat of a candidate.

Section 431 of the Act, which contains the definition
of terms used in the Act as a whole, divides expenditures into
two categories. The first category is "expenditures mad; by
any person in cooperation, consultation, or concert, with, or
at the request or suggestion of, a candidate, his authorized
committees, or their agents. . .™ Such expenditures, which are
treated as contributions and subject to specific dollar limits,
are clearly not here involved. §§ 44la(a)(1) and (7)(B)(1). A

second type of expenditures, termed "independent expenditures"”,




are not subject to monetary restrictions but must be reported
under §434. “"Independent expenditures" are defined as those
made “"without cooperation or consultation with any candidate
.«. [and] not ... in concert with, or at the request or
suggestion of, any candidate, or any authorized committee or
agent of such candidate", 2 U.S5.C. §431(17), and include only
expenditures "expressly advocating the election or defeat of a
clearly identified candidate.™ §431(17). The Act thus imposes
neither dollar limits nor reporting requirements on
expenditures which are not made in cooperation with or at the

suggestion or request of a candidate or a political committee

and which do not expressly advocate a candidate's election or

defeat. Such expenditures are simply outside the Act's
regulatory framework.

Although the Act nowhere defines “"expressly advocat-
ing®, .the courts have held that this term must be strictly
limited in order to avoid invalidation on vagueness grouﬁhs. to
"communications containing express words of advocacy of
election or defeat ... such as 'vote for,' 'elect,' 'support,'

‘cast your ballot for,' 'Smith for Congress,' 'vote against,’

'‘defeat,' 'reject.'"™ Federal Election Commission v. AFSCME,

471 F.Supp. 315, 316 (D.D.C. 1979), citing, Buckley v. Valeo,

424 U.S. 1, 44 n. 52 (1976). Since the PPAC article is both




3

9

L]
u

<
o
bar
(=
-
c

£

‘ql

®" independent®, in the sense of being free of the influence of
any candidate, and contains no words of “"express advocacy"®, it
is outside the application of the Act. ) -

The legislative history of §441b, which prohibits
corporate expenditures in connection with federal elections,
likewise makes clear that that prohibition was intended to
reach only unambiguous "electioneering®. Section 441b was not
part of the Federal Election Campaign Act itself. It was
originally contained in the Tillman Act, a statute ﬁnnct-d in
1907 which made it unlawful for national banks and corporations
to make a money contribution "in connection with" various
elections. - 34 Stat. B64. Given the limitation of the original
prohibition - to "money contribution®™ - there can be little
doubt that what the 1907 Congress sought to prohibit was the
use of bank or corporate funds as donations to candidate
campa%gn treasuries,

In 1925, Congress concluded that corporations ﬂhd
national banks were still free to make valuable non-money
contributions to political candidates and -olitical parties
to aid them in winning their elections and so amended the
statute, replacing the term "money contribution® with
"contribution®”, defining that term broadly, and extending

the prohibition to other elections. 43 Stat. 1070. In
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1947, labor organizations were grouped with national banks
and corporations, primaries and national conventions were
included with the various elections, and the prohibition was
further extended to include "expenditures." The inclusion
of "expenditures" in the statutory scheme was intended to
"eradicate the doubt that had been raised as to the reach of
'contribution,' not to extend greatly the coverage of the

section.™ United States v. CIO, 335 U.S. 106, 122 (1948).

That doubt had been raised, as the legislative history makes
clear, by the publicatioﬁ by corporations of advertisements and
pamphlets containing unambiguous candidate endorsements.

United States v. Union of United Automobile Aircraft and

Agricultural Implement Workers of America (UAW-CIO), 352
0.5. 567, 580, rehearing denied, 353 0.5. 943 (1957) ("United

States v, UAW-CIO"). =

In later cases interpreting this section, the Supreme
~
Court re-affirmed that it applied only to active electioneering
and not to statements about candidates which might or might not
have the effect of influencing the public to vote for or

against them. 1In United States v. UAW-CIO, supra, the Court

held that § 441b's predecessor, 18 U.S.A. §610, was applicable
to a union's widely distributed television commercials urging

the public to vote for particular candidates. The Court,




however, refused to pass on the constitutionality of the
statute in the absence of more facts about the broadcast
itself. Among these were "[d]id it constitute active.

electioneering or simply state the record of particular

candidates on economic issues?" 352 U.S5. at 592. Clearly,

then, the term "active electioneering® does not include the

kind of statements about candidates found in the PPAC Memo,
which "simply state the record” of particular candidates on an
issue of public interest.

That § 447b's prohibition on corporate expenditures
is confined to "active electioneering” was re-affirmed more
recently by Congress. In 1971, when the Federal Election
Campaign Act was enacted, Congress amended §610 of Title 18 to
include the present subparagraph (b) defining the term “contri-
bution or expenditure”. Congressman Hansen, the author of the
amendment, explained on the floor of the House of Representa-
tives that "[tlhe effect of [the] language is to carry th the
basic intent of section 610." 117 Cong. Rec. 43379. He
continued by stating that:

"[t]lhe legislative history of section

610 demonstrates that it was not

Congress' intent in passing this pro-

vision to completely exclude these

organizations from the political

arena. That history, as the
Justice Department, which has the

16




responsibility for enforcing the
statute, has stated, shows instead
that the purpose .of section 610

is Iilpl{ to ensure that '"[w]hen

a union [or corporation] undertakes
active electioneering on behalf of
particular federal candidates and
designed to reach the public at
large, [the organization's] general
funds . . . may not be used' (Brief
for the United States in U.S5. v. UAW;
352 U.S. 567)." 117 Cong. Rec. 43379,

Both Mr, Hansen and Congressman Thompson, a supporter
of the legislation, agreed that “"the basic purpose of section
610 is to prohibit active electioneering by corporations and
unions for Federal candidates directed at the public at large."
117 Cong. Rec. 43380, 43384. The PPAC article, which confines
itself to reporting on the positions of candidates on a single
issue, clearly does not constitute the active electioneering
prohibited by this Section. -

B. The PPAC Article Was Not Addressed
to the General Public.

As explained in the Statement of Facts, supra, the
PPAC Memo was mailed to 4,500 interested persons, including
members of the boards of directors of the seventeen California
Planned Parenthood affiliates, various providers of family
planning services, legislators and others who had expressed an

interest in receiving it. It was not distributed on newsstands

or otherwise made available to the general public.
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The law is clear that communications which are
not aimed at the general public are not within the purview
of §441b's prohibition on corporate expenditures.

In United States v. CIO, supra, the Supreme Court

held that §441b's predecessor, §313 of the Corrupt Practices
Act, passed as part of the 1925 amendments to 18 U.E:C. !i!ﬁ.
did not apply to the publication by a union of its regular
weekly newspaper which was distributed only to union members
and others entitled to receive it, even though the issue in
question contained an express endorsement of a candidate. Both
constitutiqpal considerations and the intent of Congress

dictated the Court's conclusion:

"If §313 were construed to prohibit the
publication, by corporations and unions
in the regular course of conducting their
affairs, of periodicals advising their
members, stockholders or customers of
danger or advantage to their interests
from the adoption of measures, or the
election to office of men espousing
such measures, the gravest doubts
would arise in our minds as to its
constitutionality.”

w® & i

"It would require explicit words in an
act to convince us that Congress
intended to bar a trade journal, a
house organ or a newspaper, published
by a corporation, from expressing views
on candidates or political proposals in
the regular course of its publication.”
3315 U.5. at 121, 123,
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The Court later distinguished the CIO case in
OUnited States v. UAW-CIO, where a union's broadcast of

of political advertisements on television stations was held to
be within the Act's purview
"[In CIO] the organization merely =
distributed its house organ, to its
own people, The evil at which

Congress has struck in § 313 is the
use of corporation or union funds to

influence the public at large to

vote for a particular candidate. . ."

352 U.5. at 589 [Emphasis added].

In 1971, Congress amended the present section 441b
with the express purpose of inccrpuratiﬁg the holdings of CIO

and United Stats v. UAW-CIO by exempting communications of a

corporation to its stockholders and a union to its members on
any subject. As Representative Hansen, the author of the
amendments, said, their effect was to carry out the basic
intené of § 610 ... to ensure that when a union [or b
corporation] undertakes active electioneering on behalf of

particular Federal candidates and designed to reach the public

at large, the organization's general funds ... may not be
used.”™ 117 Cong. Rec. 43379 [Emphasis added].

The Hansen amendments, in limiting the language of
the exemption for communications not directed to the general

public to those made to stockholders and union members, failed




to encompass the whole area intended by the earlier Congress
and compelled by the Constitution to be exempted from the Act.
CIO speaks of distribution of a publication by a corporation to
its customers as exempted from the coverage of the Act, 335

U.s. at 121, and elsewhere, of distribution to subscribers and

purchasers and others regularly entitled to receive it. 335
U.S. at 111, 123. The clear thrust of CIO is that, in order

for the Act to survive constitutional attack, corporations

must, at the least, be protected in their ability to

communicate with those with whom they share common interests
and those with whom it is their custom to share pertinent
information.

The Constitutional imperative of such a reading of
the Act is even stronger when applied to a non-profit public
interest organization such as PPAC than to a large commercial
cnrpoqation or union. PPAC has no shareholders because it is
not a profit making corporation, its members, who number Enly
seventeen, are organizations whose purposes it was organized to
further, rather than private individuals, its "executive and
administrative personnel,® number only four. § 441b(b)(2)(A).
With what individuals, then, may PPAC lawfully communicate
freely, if not with those with whom it reqularly communicates

and whom it is its very corporate purpose to educats ana
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1ntari? These must be regarded as the eguivalent of corporate
"gtockholders," or union "members®. It would be ironic,
indeed, if giant profit making corporations were allowed the
right of unfettered communication with millions of stock-
holders, and unions with millions of members, while PPAC, a
small nonprofit public interest corporation was not permitted
to send a limited communication relating to issues fundamental
to its nonprofit corporate purposes to the 4,500 interested
persons who regularly receive its Memo. Such an interpretation
of § 441b would certainly turn on its head the purpose of that
section to keep "big money" out of politics.®

C. The Pﬁblication of the PPAC Article

Complied with 11 C.F.R. § 114.4(c)(3),
the Regqulation Governing Voter Guides.

Section 11 C,F.R. 114.4(c)(3), promulgated under
§441b of the Act, permits corporations to distribute voter -

guides to the general public "describing the candidate and

-

their positions if--"

"{i) the materials do not favor one
candidate or political party over
another; and

*§441b"'s other purpose of protecting the interests of minority
shareholders and union members is irrelevant here, since PPAC
has no stockholders and only a limited number of organizational
members who control the organization through representation on
its Board,

21
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(ii) if the materials are obtained
from a civic or other nonprofit
organization which does not endorse
or support or is not affiliated
with any candidate or political
party."”

The PPAC Memo at issue here is in conformity with these
regulations.

The PPAC Memo does not favor one candidate or polit-
ical party over another; it merely reports each candidate's

position on a single issue: government restriction on a

J

woman's choice of whether or not to have an abortion. It is

10

based on information gathered from the candidates' public
statements, interviews given to PPAC staff and other organiza-
tions, voting records and answers to questionnaires, in
particular a gquestionnaire disseminated by the California

Pro Life Council, Inc., the California affiliate of the

-
o
M
o
-
c

complainant in this matter, the National Right to Life -~

2

Committee, Inc. The reporting of each candidate's position was

)

based on extensive research and evidence. No candidate was
given short-shrift and thereby "favored" in the reporting of
his or her views. The symbols (+) or (-) were employed to
indicate whether a candidate was pro- or anti- choice because
of space limitations only. Where possible a legend was

provided to explain the designation., If unexplained, support




for the designation was available to anyone who wished it in

PPAC's files. To require PPAC to print all of the evidence

supporting its summarization of the candidates' positions would

have required an enormous expansion of the Memo, which PPAC,
operating on a very limited budget, could ill afford.

Moreover, while the PPAC article does not technically
conform to the requirement of § 114.4(c)(ii) that it be
obtained "from" a "civic or non-profit corporation which does
not support or endorse candidates™, as a practical matter, it
does fall within the purpose of this requirement because it was
in fact compiled and published by such an organization,

In Advisory Opinion 1980-45 the Commission replied to
the reguest of PPFA's New York affiliate for an opinion as to
the permissibility of a civic non-partisan corporation's
sponsoring a voter registration drive. The relevant
Regulation, §114.41(d), like §114.4(c), required that such
drives be sponsored jointly by the corporation and a civ;c
non-profit organization. The Commission replied,

"The regulation does not restrict the
nonprofit, nonpartisan civic group by
requiring it to find a corporate
sponsor for voter registration drives
that the nonpartisan group wishes to

conduct in a manner otherwise proper
under the regulation.™

23
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The same rationale should apply to the §114.4(d) rule for
voter guides. 8Since PPAC is itself a non-profit, non-
partisan civic organization which does not support or.
endorse any candidate, it may, on its own, distribute a
non-partisan voter guide.*

Finally, even were PPAC required to have obtained the
material for its voter guide from another non-partisan civie
organization, it substantially complied with this standard. A
large part of the information used in compiling the PPAC
article, although independently verified by PPAC staff, was
originally obtained from the attached leaflet distributed by
the Califorﬁia Pro-Life Council, Inc., the California affiliate
of complainant, a non-profit California corporation which
claims to be non-partisan.**

-

*The Commission is, in fact, now considering making a change
in the present regulations, allowing any corporation or -~
labor union to distribute non-partisan voter guides, '

45 Fed. Reg. 56349 (8/25/80).
**See disclaimer on leaflet. "This information is presented as

a public service for educational purposes only and does not
imply endorsement.”

24
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If the Act were Interpreted to
Prohibit the Publication of the
PPAC Article, It Would Violate
the U. S. Constitution.

In dealing with provisions of the Act other' than
§441b, the Supreme Court has held that the statute must be
interpreted, in order to avoid constitutional invalidity on the
ground of vagueness, to apply only to activity which is
unambiguously related to a campaign for federal office in that
it is either sponsored by or carried on in cooperation with a
candidate or his representatives or, if independent of such

influence, expressly advocates the election or defeat of

clearly identified candidates. Buckley v. Valeo, 424 U.8, 1
(1976). The necessity of such a narrow construction was made

clear in Buckley,

*"[The entire Act) operate(s] in an area
of the most fundamental First Amendment
activities, Discussion of public issues
and debate on the qualifications of
candidates are integqral to the operation
of the system of government estaEIIaEea
EI our Constitution. The Filrst Amenament
affords the broadest protection to such
political expression in order 'to assure
[the] unfettered interchange of ideas
for the bringing about of political and
social changes desired by the people.'"
424 U.,s5. 1, 14 (1976), citing, Roth v.
United States, 354 U.S. 476, 484
(1957). |Emphasis added].

Consequently, "[b]ecause First Amendment freedoms need




breathing space to survive, government may regulate in the area
only with narrow specificity.'"™ 424 U.S5. at 41, n.48, citing,
NAACP v. Button, 371 U.S. 415, 433 (1963), |

In dealing with a vagueness challenge to former
section 608(e)(l) of the Act, which limited spending “"relative
to a clearly identified uandidate;. the Court in Buckley,
accordingly, held that in order to survive constitutional

challenge, the term "relative to"™ can mean no more than

"communications that include explicit words of advocacy of

election or defeat of a candidate." 428 U.S. at 43. To read
the phrase more broadly, it concluded, would inhibit the fr?e
and open discussion protected by the First Amendment. For,
"[clandidates, especially incumbents, are intimately tied to
public issues involving legislative proposals and governmental
actions. Wot only do candidates campaign on the basis of their
positions on various public issues, but campaigns themselves
generate issues of public interest."” 424 U.5. at 42,
Nevertheless, even as so narrowly interpreted, the limits on
independent expenditures were sStruck down as unconstitutional
because they unjustifiably interfered with freedom of speech.
Similarly, the Court upheld the Act's reporting
requirements only after an extremely narrow construction of

who must report and what must be reported., The Court first




discussed the vagueness problems raised by the requirement

that political committees report their contributions and
expenditures. Since "political committee" was do!intg only

in terms of the amount of its contributions and expenditures,
the phrase might have been interpreted to encompass groups
engaged solely in the discussion of issues. Because such an
interpretation would fall outside the "core area sought to

be addressed by Congress,"™ 424 U.S. at 79, the Court held that
the term referred narrowly to “"organizations that are under the
control of a candidate or the major purpose of which is the
nomination or election of a candidate." Id.

The Court next construed the Act's definition nf‘
reportable "contributions and expenditures" as payments "for
the purpose of . . . influencing® a federal election. Like
the "relative to" language of former section 60B(e)(i), the_
term "for the purpose of" was undefined by the Act and
preseﬁted similar vagueness problems "particularly treacherous
where, as here, the violation of its terms carries criminal
penalties [footnote omitted] and fear of incurring these
sanctions may deter those who seek to exercise protected First
Amendment rights." 424 0.5. at 76-7. These provisions share
"the same potential for encompassing both issue discussion and

advocacy of a political result." Id. at 79. Accordingly, these
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terms were interpreted to apply only to activities
unambiguously related to federal election campaigns.
"Contributions” were held by the Court to include hntp direct
and indirect contributions to a political candidate and
expenditures in cooperation with or with the consent of the
candidate. In the case of expenditures made independently of
any candidate, "the relation of the information sought to the
purposes of the Act may be too remote., To insure that the
reach of §434(e) is not impermissibly broad, we cnnﬁtrue
'expenditure', . . to reach only funds used for communications
that expressly advocate [footnote omitted] the election or
defeat of a clearly identified candidate.™ 424 U.5. at 79-80.
Thus narrowly defined, the reporting requirements were

upheld.

Although Buckley did not deal with section 441b‘s_
prohibition on corporate activities "in connection with*
federal elections, the same principles of narrow construction
necessarily apply. The clear teaching of Bucklevy is that the
entire Act implicates First Amendment rights and must be
narrowly construed to apply only to activities which are
unambiguously campaign related (either in the form of campaign
contributions undertaken in cooperation with a candidate or

communications which expressly advocate the election or defeat

28
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of a candidate) so as to avoid unconstitutional curtailment of
the free discussion of issues of public importance and of
candidates' qualifications., For example, even in thaklelit
onerous of the Act's provisions, the reporting requirements,
expenditures not made at the behest of or with the consent of
the candidate need only be reported if they expressly advocate
the election or defeat of a candidate. Section 441b's total
prohibition on expenditures and contributions may not be
interpreted more broadly. Since the PPAC article is clearly
independent and contains no such words of express advocacy, it
may not, constitutionally, be included within the purview of
the Act.

The fact that Section 441b involves corporations
rather than individuals or other groups does not affect the
application of the First Amendment in considering its validity.
Where_the discussion of issues of public interest is involved,
the Supreme Court has clearly held that the FPirst Amendment
affords the same rights to corporations as to individuals. 1In

First National Bank of Boston v. Bellotti, supra, the Court

struck down a Massachusetts statute prohibiting, with certain

exceptions, corporate spending directed at influencing the
outcome of public wvoting on a referendum. Conceding that such

a statute would be unconstitutional with regard to individuals,

29
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the state argued that corporate Pirst Amendment rights could be
more strictly regulated. The Court disagreed, holding that it
was the content of the speech and its importance to the !fii
exchange of ideas, not the speaker's identity, that

controlled.

"The speech proposed by appellants is
at the heart of the First Amendment's
protection. 'The freedom of speech
and of the press guaranteed by the
Constitution embraces at the least
the liberty to discuss publicly and
truthfully all matters of public
concern without previous restraint

or fear of subsequent punishment., . .
Freedom of discussion, if it would
fulfill its historic function in

this nation, must embrace all issues
about which information is needed or
appropriate to enable the members of
society to cope with the exigencies
of their period.'® 435 U.S5. at 776,
citing Thornhill v. Alabama, 310

U.s. 88, 1071-102 (1940), -

More recently in Consolidated Edison Company of

New York, Inc. v. Public Service Commission of New York,

__U.S8. ___, 65 L.BEd.2d 319, 100 s.Ct. ___ (1980), the Court
affirmed that the protections of the First Amendment extend to
comment by corporations on issues of public interest. In that
case the Supreme Court reversed a decision of the New York
Court of Appeals which had upheld a ruling of the N.Y. Public

Service Commission prohibiting the corporation from including

30



inserts discusasing political matters with the bills mailed to
its customers.

Numerous courts, before and since Buckley, have
explicitly stated that to interpret the Act so as to
regulate in any way independent communications containing no
words expressly advocating election or defeat of a clearly
identified candidate would raise serious questions as to its

constitutionality. Most recently, in F.E.C. v. Central Long

Island Tax Reform Immediately Committee, 616 F.24 45 (24
Cir. 1980), it was held that a group's publication during an
election campaign of the voting record of an incumbent
office~holder in regard to the issue of government spending.was
not Subjecf to the Act's reporting requirements. Although the
materials did not expressly advocate the re-election or defeat
of the incumbent, the Commission argued that their hidden =
purpose was to "unseat big spenders.”™ The Court considered

.
this irrelevant: absent express advocacy of election or defeat
of a particular candidate, the group's activities did not fall
within the statute. To hold that they did would be
inconsistent with the firmly established principle that “the
right to speak out at election time is one of the most

zealously protected under the Constitution", 616 F.2d at 53,

and would be antithetical to the Supreme Court's holding in




Buckley. See also, FEC v. AFSCME, supra (in order to be

subject to reporting requirements for union communications to
members, advertisements must contain words which expressly
advocate election or defeat of a candidate); United States

v. National Committee for Impeachment, 469 F.2d 1135, 1139-42
(2d Cir. 1972); A.C.L.U. v. Jennings, 366 F.Supp. 1041, 1055-57

(D.C. Cir. 1973), vacated for mootness sub nom Staats

v. A.C.L.U., 422 0.5. 1030 (1975) (publication of "honor roll"®

of members of Congress supporting group's aims not an
"expenditure™ within the meaning of Act).

In addition to requiring a strict interpretation of
the language of Section §441b in order to avoid overbreadth or
vagueness, Buckley, in fact, raises serious doubts as to the
constitutionality of §44lb as applied to any speech-related
independent corporate expenditures, even those which in fact
expressly advocate a candidate's election or defeat. That case
struck down any dollar limits on spending undertaken :
independently of a candidate even when thus narrowly construed.
While the Court did not specifically address the prohibition on
corporate expenditures, it addressed issues identical to those
that would be raised under §441b.

It is freauently stated that the purpose of the total

prohibition on corporate contributions and expenditures which
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are related to elections to public office is to eliminate the

corruptive influence exerted by the spending of vast
accumulations of wealth in connection with campaigns.. United
States v. UAW-CIO, 352 U.S. at 510. The Supreme Court
addressed just these issues in Buckley. In so doing it
distinguished sharply between independent expenditures and |

contributions to a candidate.

"[Tlhe independent advocacy restricted
by the provision does not presently
appear to pose dangers of real or
apparent corruption comparable to
those identified with large campaign
contributions, . . Unlike
contributions, such independent
expenditures may well provide little
assistance to the candidate's
campaign and indeed may prove
counterproductive. The absence of
prearrangement and coordination of
an expenditure with the candidate or
his agent not only undermines the
value of the expenditure to the
candidate, but also alleviates the
danger that expenditures will be
given as a quid pro quo for improper
commitments from the candidate.
Rather than preventing circumvention
of the contribution limitations,
§608(e)(1) severely restricts all
independent advocacy despite its
substantially diminished potential
for abuse." 424 U.S. at 46-7,

Apart from the danger of corruption as such, §441Db

might be justified as an attempt to equalize'the voice of
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groups and individuals in society. This justification was also
ruled to be inadequate by the Court.

"... the concept that government may
restrict the speech of some elements
of our society in order to enhance
the relative voice of others is
wholly foreign to the First Amend-
ment, which was designed 'to secure'
the widest possible dissemination of
information from diverse and
antagonistic sources," and "'to
assure unfettered interchange of
ideas for the bringing about of
political and social changes desired
by the people.'" (Citations
omitted) . The First Amendment's
protection against governmental
abridgment of free expression cannot
properly be made to depend on a
person's financial ability to engage
in public discussion. Cf. Eastern

R. Conf. v. Noerr Motors, 36

u.s. 127, 139, 5 L. Ed. 2d 464, 81
S. Ct, 523 (1961)." 424 U.5. at
48-9,

These statements in Buckley, taken together with
the Court's holding as to the importance of guaranteeingh

First RAmendment rights to corporations in Bellotti, supra,

raise grave doubts as to the constitutionality of §441b as

applied to any independent corporate speech. Justice White, in

fact, opined in his dissent in Bellotti that the two cases
taken together merely "reserve the formal interment of the

Corrupt Practices Act ... for another day."™ 435 U.S. at B821.
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Although several courts since Buckley have upheld §441b against
constitutional attack, they have done so only in regard to

corporate political contributions, some expressly avoiding

voicing an opinion as to the validity of the act in regard to
corporate speech related expenditures. See, e.g., F.E.C. V.
Lance, 635 F.2d 1132, 1141-2, 1142 n.7 (5th Cir. 193]] (no
speech elements involved in bank's giving overdraft loans to
political candidates and, accordingly, no First Amendment
constitutional questions raised); United States v. Clifford,

409 F.Supp. 1070 (E.D.N.Y. 1976); F.E.C. v. Weinstein, 462

P.Supp. 243 (S.D.N.Y. 1978).

Constitutional considerations of wvagueness and
overbreadth thus compel an interpretation of §441b which limits
its prohibition on independent corporate expenditures to those
expressly advocating the election or defeat of a candidate.-
Moreover, even s0 interpreted, the Section may well be
unconstitutional. In order to avoid invalidation of thehhct.
it is, therefore, incumbent upon the Commission to hold that

publication of the PPAC article is not an expenditure "in

connection with™ a federal election.

5



It is patently evident, on the basis of the. this and
two previous complaints filed by the National Right to Life
Committee, Inc. against three separate Planned Parenthood
organizations in the last six months (MUR Mos. 1318 and 1372)%*,
that the Committee is attempting to use § 441b of the Federal
Election Campaign Act to silence Planned Parenthood and prevent

it from exercising its First Amendment right to inform its

7

members, supporters and the public concerning matters of vital
public interest which are central to its valid nonprofit
corporate activities.

The courts have recognized that, to prevent the
chilling effect which application of the Act can have on the
important First Amendment rights of the public to have -
unfettered access to information of public interest, the

authority of the FEC to investigate complaints involving the

" press exemption is limited to an investigation of whether the
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material was in fact published as a part of the corporation's

*The first complaint against PPFA and its New York affiliate
was dismissed. The second, upon which the FEC has not yet
acted, alleged facts identical to those alleged in the first
against PPFA.




valid press function. The facts set forth above leave no doubnt
that this is the case with regard to the PPAC article. The PEC
must accordingly proceed no further on the instant complaint.
Were the FEC to proceed nonetheless, it is clear that
it would find, on the basis of the contents of the article
itself and the circumstances of its publication, no ;rﬂbahli
cause to believe that a violation had occurred. Because the
PPAC article can in no way be read to constitute express
advocacy of the election or defeat of any candidate and because

it was published by an organization which does not participate

or intervene in any election for public office, the PPAC

article cannot be construed to constitute a corporate
expenditure within the meaning of the Federal Election Campaign
Act. And, even if §441b were construed to apply beyond
communications expressly advocating the electinon or defeat of a
partieular candidate, the PPAC article, as a nnmmunicatiqp
addressed to the particdlar interested subscribers to the PPAC
Memo, rather than to members of the public at large, is exempt
from the provisions of the Act.

Moreover, the exemption contained in the Regulations
of the Commission for voters' guides distributed by nonprofit

civic organizations apply to the PPAC article.

It is accordingly clear from the language of the Act,




its legislative history, court decisions interpreting the Act
and the regulations of the Commission itself that publication
of the PPAC article in no way constituted a violation :of §441b
of the Federal Election Campaign Act by PPAC.

Finally, the decisions of the federal courts, and

particulary that of the Supreme Court in Buckley v. Valeo,

leave no doubt that any attempt to extend the provisions of the
Federal Election Campaign Act to prohibit the publication of
the PPAC article would violate the constitutional rights of
PPAC. To prevent invalidation of the statute on Constitutional

grounds, such an interpretation should be avoided.
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ATTACHMENT: _ZZZ

May 27, 1981

“~ Deborah™ Cuery

. Federal Election Commission : o
Hashingtm B C. 20463 PN R S

g - L

Complaint No. MUR 1377

Enclosed 15 my affidavit in support of the response already sent“to _vuu - -v -
concerning complaint No. MUR 1377 filed against Planned Parenthood Afﬁl‘lat!s

of California on March 24, 1981. Laurie Rockett of the law firm of ~= 5?1:;

- Greenbaum, Wolff and Ernst suggested that 1 send the signed affidavnt‘ - h.,-; ""
d1rect1_~,r to you to save time.

I hope yuu will find everything in order with our response.

orma Clevenger,_ Executive Direc
~* Planned Parenthuod Affiliates of CaHfurnia

cc: Laurie R. Ruckett
Greenbaum, Wolff & Ernst

NC:kb
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AFFIDAVIT OF NORMA CLEVENGER :
IN RESPONSE TO COMPLAINT NO. MUR 1377

NORMA CLEVENGER, being duly sworn, deposes and

l. I am the Executive Director of Planned
Parenthood Affiliates of California, Inc. ("PPAC") and have
continuing responsibility for the administration of all
of the corporation's programs.

2. I make this statement in support of the
response of PPAC to Complaint No. MUR 1377, filed against
PPAC on March 24, 1981 by the law firm of Brames, Bopp
& Haynes on behalf of the National Right to Life Committee,
Inc.

3. PPAC was incorporated in 1974 pursuant
to the General Non-Profit Corporation Law of the State
of California and is exempt from taxation under § S01l(c) (4)
of the Internal Revenue Code.

4. PPAC was established by the California
affiliates of Planned Parenthood Federation of America,
Inc., now numbered seventeen, which constitute its
membership. Each of these affiliates is incorporated
under the General Non-Profit Corporation Law of the State
of California and is exempt from taxation under § 501(c) (3)
of the Internal Revenue Code. As an organization whose

membership organizations are exempt under this section,




M
o~
-
-
o~
™
c
-

i 7
ar
™

PPAC does not puriic{pltt or intervene in any campaign
to; public office.

5. The purposes of PPAC are to provide leader-
ship, coordination and action to and on behalf of its
members, to promote the ready availability of high quality
family planning services in all areas of California and
to encourage and support government policies and programs
that will furtﬁer this goal. Approximately 20% of PPAC's
activities involve providing information on repréductive
health issues to its membership, other providers of family
planning services, legislators and the media. As part
of these activities, PPAC publishes, eight times a year
a periodical entitled PPAC Memo.

6. The purpose of the PPAC Memo is to keep its
subscribers, who number approximately 4,500, informed on
the latest developments in reproductive health issues,
including proposed legislation, administrative policies,
votes on legislation, court cases and the positions of
public officials and candidates for public office on the
issues that concern its readers. The individuals on the
mailing list include employees and directors of PPAC's
members, other family planning providers, legislators and
other individuals who specifically regquest it. PPAC requests

that subscribers contribute 5$8.00 for the Memo, annually.




7. The article which is the subject of the
complaint herein, p;hlish-d in Memo 7, September-Octobex,
1980, was entitled "1980 Candidates/How They Stand on
Choice” and provided information on the position of the
individual candidates on the issue of government restrictions
on a woman's choice of whether or not to have an abortion.
In order to conserve space, the symbol (+) was used to
indicate that a particular candidate "supports free choice
on abortion, government funding of abortion and opposes a
human life amendment." A (-) was used to indicate
opposition on those issues. In cases where a candidate's
?iewpnint differed from either of these positions, for
examplé, if he supported free choice but opposed government
funding, a footnote was provided with an explanatory legend.

B. The sources of the information contained in
the PPAC article included public statements made by the

candidates, incumbent voting records, campaign literature,
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interviews of the candidates by Planned Parenthood personnel

-

and answers to questions put to the candidates by other
organizations. A substantial portion of such information,
although independently verified,was initially obtained from

a leaflet published by the California Pro Life Council, Inc.,
the California affiliate of the complainant herein, National
Right to Life Committee, Inc. That leaflet described each
candidate's position on a proposed anti-abortion constitutional

amendment and government funding of abortion as obtained




from "voting records, public statements, interviews and

responses to a questionnaire sent to all candidates by the
California Pro Life Council."”

9. The purpose of the PPAC article was solely to
provide information to interested persons about the position
of candidates on the single issue of government restrictions
on a woman's choice whether or not to have an abortion. ’The
article did not endorse or advocate the election or defeat
of any candidate and was not published in concert or cooperation

with or at the suggestion of any candidate.
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NORMA CLEVENGER
Executive Director

Sworn to and subscribed
before me this A% day
of May, 198l.

£

NOTARY PUBLIC

DELORES L. MESA
WOTARY PUBLIC - CALIFORMIA
PRINCIPAL OFFICE 1N
SACRAMEMNT COUNTY
My Commission Expires Oct. 10, 1981
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

James Bopp, Jr.

BRAMES, BOPP AND HAYNES

900 Sycamore Building

19 South Sixth Street
Terre Haute, Indiana 47807

Re: MUR 1377

Dear Mr. Bopp:

This is in reference to the complaint you filed with
the Commission dated March 24, 1981 concerning Planned Parent
Affiliates of California. After review of the allegations
of your complaint and on the basis of information provided
in your complaint and information provided by the Respondent,
the Commission on November , 1981, determined that there
was reason to believe that Planned Parenthood Affiliates of
California violated 2 U.S.C. § 441b, a provision of the
Federal Election Campaign Act of 1971, as amended. However,
after considering the circumstances of this matter, the
Commission has determined to take no further action and close
its file. The file will be made part of the public record
within 30 days.

If you have any questions, please direct them to Deborah
Curry at (202)523-4529.

Sincerely,

Charles N. Steele
General Counsel

Eenneth A. Gross
Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20483

Laurie R. Rockett
GREENBAUM, WOLF AND ERNST
437 Madison Avenue
New York, New York 10022

Dear Ms. Rockett:

On November » 1981, the Commission found reason to
believe that your client had violated 2 U.S.C. § 441b, a
provision of the Federal Election Campaign Act of 1971, as
amended ("the Act™) in connection with the above referenced

MUR. However, after considering the circumstances of this
matter, the Commission has determined to take no further
action and close its file. The file will be made part of
the public record within 30 days. Should you wish to submit
any materials to appear on the public record, please do so
within 10 days.

If you have any guestions, please direct them to Deborah
Curry at (202)523-4529.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel
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May 27, 1981

e | nap g

Deborah Curry
Federal Election Commission

Washington, D.C. 20463
Reference:

1¢

Complaint No. MUR 1377

Dear Ms. Curry:
already sent to you

Enclosed is my affidavit in s rt of the response
concerning complaint No. MUR 1 filed against Planned Parenthood M‘ﬂl‘lm
Laurie Rockett of the law firm of

of California on March 24, 1981.
Greenbaum, Wolff and Ernst suggested that I send the signed affidavit

directly to you to save time.
I hope you will find everything in order with our response.

orma Clevenger, EW

Planned Parenthood Affiliates of California

cc: Laurie R. Rockett
Greenbaum, Wolff & Ernst

NC:kb
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AFFIDAVIT OF NORMA CLEVENGER ‘!jl ;2 I?
MUR 1377

NORMA CLEVENGER, being duly sworn, deposes and

1. I am the Executive Director of Planned
Parenthood Affiliates of California, Inc. ("PPAC") and have
continuing responsibility for the administration of all
of the corporation's programs.

2. I make this statement in support of the
response of PPAC to Complaint No. MUR 1377, filed against
PPAC on March 24, 1981 by the law firm of Brames, Bopp
& Haynes on behalf of the National Right to Life Committee,
Inc.

3. PPAC was incorporated in 1974 pursuant
to the General Non-Profit Corporation Law of the State
of California and is exempt from taxation under § 501 (c) (4)
of the Internal Revenue Code.

4. PPAC was established by the California
affiliates of Planned Parenthood Federation of America,
Inc., now numbered seventeen, which constitute its
membership. Each of these affiliates is incorporated
under the General Non-Profit Corporation Law of the State
of California and is exempt from taxation under § 501l(c) (3)
of the Internal Revenue Code. As an organization whose

membership organizations are exempt under this section,
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PPAC does not pnrtin:&plt- or intervene in any campaign
for public office.

5. The purposes of PPAC are to provide leader-
ship, coordination and action to and on behalf of its
members, to promote the ready availability of high quality
family planning services in all areas of California and
to encourage and support government policies and programs
that will fu:tﬂer this goal. Approximately 20% of PPAC's
activities involve providing information on reproductive
health issues to its membership, other providers of family
planning services, legislators and the media. As part
of these activities, PPAC publishes, eight times a year
a periodical entitled PPAC Memo.

6. The purpose of the PPAC Memo is to keep its
subscribers, who number approximately 4,500, informed on
the latest developments in reproductive health issues,
including proposed legislation, administrative policies,
votes on legislation, court cases and the positions of
public officials and candidates for public office on the
issues that concern its readers. The individuals on the
mailing list include employees and directors of PPAC's
members, other family planning providers, legislators and
other individuals who specifically request it. PPAC requests

that subscribers contribute $8.00 for the Memo, annually.




7. The article which is the subject of the
complaint herein, p;hlinhnd in Memo 7, September-October,
1980, was entitled "1980 Candidates/How They Stand on
Choice"™ and provided information on the position of the
individual candidates on the issue of government restrictions
on a woman's choice of whether or not to have an abortion.

In order to conserve space, the symbol (+) was used to
indicate that a particular candidate “"supports free choice

on abortion, government funding of abortion and opposes a

human life amendment." A (-) was used to indicate
opposition on those issues. In cases where a candidate's
viewpoint differed from either of these positions, for
example, if he supported free choice but opposed government
funding, a footnote was provided with an explanatory legend.

8. The sources of the information contained in
the PPAC article included public statements made by the

candidates, incumbent voting records, campaign literature,
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interviews of the candidates by Planned Parenthood personnel
and answers to questions put to the candidates by other
organizations. A substantial portion of such information,
although independently verified,was initially obtained from

a leaflet published by the California Pro Life Council, Inc.,
the California affiliate of the complainant herein, National
Right to Life Committee, Inc. That leaflet described each
candidate's position on a proposed anti-abortion constitutional

amendment and government funding of abortion as obtained




from "voting r-cord!, public statements, interviews and
responses to a gquestionnaire sent to all candidates by the
california Pro Life Council."

9. The purpose of the PPAC article was solely to
provide information to interested persons about the position
of candidates on the single issue of government restrictions
on a woman's choice whether or not to have an abortion. The
article did not endorse or advocate the election or defeat
of any candidate and was not published in concert or cooperation

with or at the suggestion of any candidate.
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NORMA CLEVENGER (,
Executive Director

Sworn to and subscribed
before me this A%\ day
of May, 1981,
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PRINCIPAL OFFICE IN
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My Commession Experes Oct. 10, 198)
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T ag3007 November 16, 1981

Deborah Curry, Esq.
Federal Election Commission
Washington, D.C. 20463

Re: Complaint No. MUR 1377
Dear Ms. Curry:

Please consider this letter a supplement to the
response of Planned Parenthood Affiliates of California
(PPAC) to the above-numbered complaint. PPAC's original
response was filed with the Commission on May 20, 1981.

On September 4, 1981, the Court of Appeals for the
District of Columbia rendered a decision which directly
supports PPAC's contention, set forth on pages seventeen
through twenty-one of its original response, that the
complained-of distribution of its newsletter to its regular
subscribers did not fall within the ambit of the Federal
Election Campaign Act's prohibition on corporate expenditures
in connection with a federal election. In that decision,
National Right to Work Committee, Inc. v. Federal Election
Commission, No. B0-1487,
Court of Appeals for the District of Columbia Circuit held
that the term "members” as used in 2 U.8.C. § 441b(b) (4) (A) (C)
of the Act (which allows non-stock corporations to solicit
campaign contributions from members) must be read to include
those persons who express interest in supporting the
goals and philosophy of a non-profit corporation organized
for political purposes.

The instant complaint charged that the publication
by PPAC in its newsletter of an article entitled "1980
candidates/How They Stand on Choice” vsilated 2 D.B.C. §

i41b. The PPAC Article listed the candidates running for
federal and state office in California. A(+) or (-) symbol
next to each name summarized the candidate's positions on
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the issues of legal abortion and government funding of
abortions. In its original response, PPAC argued that
publication and distribution of the PPAC Article did not fall
within the purview of the Act because, inter alia, the
newsletter was not distributed to the general public, but

to its 4,500 regular subscribers. This conclusion,

PPAC contended, was compelled by a line of Supreme Court
cases, including U.S. v. CIO, 335 U.S. 106 (1948), and U.S.

v. Union of United Automobile, Aircraft and Agricultural
Workers of America (UAW-CIO), 352 U.S. 567 IIEE'H. i’ﬁuﬁ had
eld on constitutional and statutory grounds that the Act

applied to corporate communications only when they were
addressed to and designed to influence the vote of the
public at large. PPAC also pointed to the Act's explicit
exemptions for a union's communications to its members and a
corporation's to its stockholders, 2 U.S.C. § 441b(b) (2) (n),
and contended that the purpose of the Act, to keep big money
out of politics, would be turned on its head if the Act were
held to exempt a corporation's communication to its stockholders
and those of a union to its members and not communications

by a small non-profit, non-stock, public interest corporation
such as PPAC, to its 4,500 regular subscribers.

The decision of the Court of Appeals in Right to_Work
was based on similar reasoning. In that case, an enforcement

proceeding had been commenced by the FEC against the National
Right to Work Committee, a non-stock, non-profit corporation,
for violation of 2 U.S.C. § 441b(b) (4) (A). These

provisions of the Act together prohibit a corporation

without capital stock from soliciting contributions to a
separate segregated fund organized for campaign purposes

from persons other than members of the corporation. Although
its Certificate of Incorporation specifically provided that
the corporation had no members, the Committee treated as
"supporting” and "active" "members" individuals who made
contributions to or communcated with it to express sympathy
with its philosophy and goals. Slip Op. at 3, n. 1. The
court held that, in order to escape constitutional invalidity
on the ground of interference with the First Amendment right
of association, the term "members" as used in § 441b(b) (4) (A)
and (C) must be construed to include these individuals.
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In so holding the court examined the Congressional
purposes behind the Act, to keep big money out of politics
and to protect individuals with dissenting minority views
from coerced participation in the electoral process. As to
the first, the court concluded that the mere solitication of
funds did not pose the kind of threat of corruption of a
candidate created by direct contributions to the candidate
and that the regulation of the latter was, accordingly, a
more direct and less restrictive means of furthering the
governmental purpose. As to the second interest, the court
did not believe that the persons from whom the Committee
solicited contributions were subject to coercion. (Cf.,
Respondent's reply at 21, footnote).

Although the Right to Work case dealt with a
specific statutory reference to "members" not contained in §
441b(a) 's general prohibition on corporate expenditures, the
reasoning underlying the decision clearly applies with even
greater force to the PPAC situation. The PPAC article was
not only not a contribution to a candidate for federal
office but did not in any way solicit a campaign contribution
for or to any candidate. Rather, it was a strictly educational
piece devoted to informing the regular subscribers to the
PPAC Memo, on a non-partisan basis, how all of the candidates
stood on an issue of vital concern to the organization.

PPAC does not and never has made contributions to any
candidate's campaign, either directly or through a separate
segregated fund. With the exception of state legislators
who constituted less than 5% of the people to whom its
article was distributed the recipients of the PPAC Memo
were identical in character to those from whom the Right to
Work Committee solicited campaign contributions, persons
voluntarily expressing interest in and sympathy with the
goals of the organization. Clearly, if communications as
directly related to a federal election campaign as those of
the Right to Work Committee are outside the purview of the
Act, PPAC's purely informational piece addressed to a
similar constituency must be also. And the constitutional
basis of the Right to Work court's holding compels this
conclusion. To construe the Act otherwise would, as the
court stated, constitute an unjustified burden on the First
Amendment right of association.

Very truly yours,

GREENBAUM, WOLFF & ERNST

- A
TS e
By:

Laurie R. Rockett
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(308) 37i- s8aa

May 20, 1981

L

Deborah Curry, Esq. = [
Federal Election Commission ;: ox
Washington, DC 20463 ~Ny

o

o

Re: Complaint No. MUR1377

Dear Ms. Curry: 4;
y

This letter is in response to the above
numbered complaint filed against Planned Parenthood
Affiliates of California ("PPAC"™) by the National Right
to Life Committee, Inc.

As we discussed on May 17, we have prepared
an affidavit to be signed by the Executive Director of
PPAC setting forth the facts upon which the response
is based, which are summarized in the Statement of
Facts beginning on page 3 of the enclosed, She was,
however, called away because of a serious illness in
her family and was not available to sign the affidavit
in time to return it to us for inclusion in the response.
This will confirm that you agreed that the affidavit
could be submitted separately at a later date inasmuch
as all of the facts are contained in the enclosed re-
sponse, in any event. We appreciate your consideration
in this regard.

The enclosed response of PPAC will demonstrate,
pursuant to 2 U.5.C. § 437(g) (a) (1) that no action should
be taken on the basis of this complaint,

Very truly yours,

GREENBAUM, WOLFF & ERNST

% e ’/m

Laurie R. Rockett
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STATEMENT OF FACTS

Planned Parenthood Affiliates of California, IncR3
(*"PPAC®"), a non-profit corporation with headquarters in o
Sacramento, California, was organized in 1975 under the Gné:LnI
Non Profit Corporation Law of the State of California. PPi;
has no stockholders. It is a "social welfare®™ organization,
exempt from federal taxation under §501(c)(4) of the Internal
Revenue Code. PPAC is governed by a Board of Delegates
composed of two representatives from each of the seventeen
Planned Parenthood affiliates in California, which comprise its
membership. These affiliates are themselves non-profit
organizations which provide a variety of family planning
services, both medical and educational, throughout the State of
California. Each affiliate receives permission to use the
service mark "Planned Parenthood" from Planned Parenthood
Federation of America, Inc. ("PPFA"), a not-for-profit
corporation with headquarters in New York City. PPFA is the
nation's oldest and largest voluntary family planning agency,
with 188 affiliates nationwide. 1In 1980, Planned Parenthood's
20,000 volunteers and staff provided medical, educational and
counseling services to meet the family planning needs of more

than 2.3 million Americans.




The purposes of PPAC, as stated in its amended
Certificate of Incorporation, are "to promote and coordinate
the provision of education, counseling and clinical services in
the field of family planning, and to support or oppose
legislation in the field of family planning.® 1In keeping with
this general purpose, PPAC devotes about 20% of its time to
providing the California Planned Parenthood affiliates, other
providers of family planning services, legislators and the
media with information on reproductive health issues. As part
of these educational services, PPAC has published the PPAC Memo
regularly eight or nine times a year since the organization's
founding.

The PPAC Memo reports on the latest developments in
reproductive and health issues, including proposed
legislation, administrative policies, votes on legislation,
court cases and positions of public officials and candidates
for public office on the issues that concern readers of the
PPAC Memo. As part of its educational and lobbying functions,
the PPAC Memo urges its readers to contact their legislators,
public officials and individuals running for public office to
make known their views on family planning issues.

The PPAC Memo is distributed to a mailing list of

4,500 persons, including employees and board members of the




seventeen California Planned Parenthood affiliates, family
planning providers, legislators and other individuals
requesting it. PPAC asks that subscribers contribute $8,00
annually for the Memo.

The article complained of herein, entitled "1980
Candidates/How they Stand on Choice® (the "PPAC Article®), was
published by PPAC in Memo 7, September - October 1980. The
PPAC article contained the name of every state and federal
candidate running in California for major public office in the
upcoming November election. Next to each candidate's name
there appeared the symbol (+) or (-). The symbol (+) indicated
that the candidate "“supports free choice on abortion,
government funding of abortion and opposes a human life
amendment . The symbol (-) indicated the opposite position on
those issues, Where a candidate's viewpoint differed from any
one of those positions, for example, "supports free choice but
opposes government funding®, a footnote was provided with an
explanatory legend.

The information contained in the PPAC article was
based on a number of sources, including public statements made
by the candidates, incumbent voting records, campaign
literature, interviews given to Planned Parenthood personnel by

the candidates and answers to questions put to the candidates




by other organizations. Ironically, a substantial part of the
information used in compiling the PPAC article was obtained
from a leaflet published by the California Pro Life Council,
Inc. (Exhibit A), the California affiliate of the complainant
National Right to Life Committee, Inc. That leaflet described
each candidate's position on a proposed anti-abortion
constitutional amendment and government funding of abortion as
obtained from “"voting records, public statements, interviews
and responses to a questionnaire sent to all candidates by the
California Pro Life Council®”.

The purpose of the PPAC article was solely to provide
information to interested persons about the position of
candidates on the single issue of government restrictions on a
woman's choice whether or not to have an abortion. As was
clearly stated in its text, the article did not endorse or
advocate the election or defeat of any candidate. Nor was it
published in concert or cooperation with or at the suggestion
of any candidate. PPAC is, of course, itself not in any way
connected with any candidate, political party or political
campaign. The article was, in short, non-partisan both as to

source and content.




SUMMARY OF ARGUMENT

The PPAC Article is Exempt From the Provisions
of the Pederal Election Campaign Act Under
§ 431(9)(B)(i) (the "Press Exemption")

Publication of the PPAC Article in No Way
Violated Section 441b of the Federal

Election Campaign Act

A. Such Publication Did Not Constitute Express
Advocacy of the Election or Defeat of a Candidate

B. The PPAC Material Was Not Addressed
to the General Public

C. The Publication of the PPAC Article Complied
Wwith 11 C.F.R. § 114.4(c)(3), the Regulation
Governing Voter Guides

If the Act were Interpreted to Prohibit the
Publication of the PPAC Article, It Would Violate
the U.S. Constitution




ARGUMENT

The PPAC Article is Exempt from
the Provisions of the Federal Election

Campaign Act Under $§431(9)(B)(i) (the
"Press Exemption”)

The Pederal Election Campaign Act (the "Act") (2

U.S.C. §431 et seqg.) establishes reporting requirements for and

dollar limitations on certain campaign related expenditures and
prohibits corporations from making any such expenditures. To
avoid conflict with the Pirst Amendment to the U.S. Consti-
tution, however, Section 431(9)(B)(i) of the Act, specifically
exempts from the definition of "expenditure"

"any news story, commentary, or editorial

distributed through the facilities of any

broadcasting station, newspaper, magazine,

or other periodical publication, unless

such facilities are owned or controlled by

any political party, political committee,

or candidate."
The communication which is the subject of the complaint herein
falls squarely within this exemption.

As set forth in the Statement of Facts, supra, the
PPAC Memo is a regularly published periodical, aimed at
informing interested persons of developments in law and policy
related to family planning. 1Its article, "The Candidates, How

They Stand on Choice,"™ is clearly a "news story", reporting the

results compiled from such sources as candidate interviews,




questionnaires, voting records, and newsletters of other
organizations. Moreover, even if the article were charac-
terized as "opinion"™ rather than as a news story, it would
still fall squarely within §431(9)(B)(i)'s exemption for
"commentar[ies] or editorial(s]."

The PPAC Memo is published by PPAC, an independent
non-profit organization, not owned or controlled in any way by
any candidate, political party or political committee, PPAC is
not, of course, itself a political committee since it makes no
"contributions or expenditures® within the meaning of the Act.

The press exemption was added to the Act in 1974 by
P.L. 93-443 to make plain that Congress did not intend in
enacting the Act “"to limit or burden in any way the First
Amendment freedom of the press™ and to assure the unfettered
right of newspapers, TV networks and other media to cover and

comment on political campaigns. House Rep. No. 93-1239, 4
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(Committee on House Adm., July 30, 1974). So fundamental is

. )

this press exemption to the preservation of the constitu-
tionality of the Act itself that the FEC's authority to
investigate a complaint lodged against a corporation which
publishes news stories, commentaries, or editorials is limited,
in the first instance, to two questions: (1) whether the

facilities publishing the news story are controlled by a




political party, political committee or candidate, and (2)

whether or not the corporate activity falls within the press
entity's "legitimate press function." The Reader's Digest
Association, Inc. v. Federal Election Commission, 81 Civ.
596 (PNL) (S.D.N.Y. March 19, 1981) (summarized in 49
U.S.L.W. 2614). 1If it is established that the activity falls
within this function the Commission's inguiry must end. This
limitation on the power of the FEC to investigate complaints
involving the publication of a news story is:

"...based on a recognition that freedom

of the press is substantially eroded by

investigation of the press, even if

legal action is not taken following the

investigation. Those concerns are

particularly acute where a governmental

entity is investigating the press in
connection with the dissemination of

political matter." Id. at 7.

The publication of the PPAC article as a regqular part
of the PPAC Memo was unquestionably a legitimate press
function. The issue of the PPAC Memo containing the article
was disseminated in the usual manner to a limited group of
interested persons. No attempt was made to distribute massive
numbers of free copies or saturate a critical geographic area.
In addition, the article was in keeping with the usual tone and

purpose of the PPAC Memo -- keeping interested persons informed




™~
-
-
-
o™
b}
=
-
c
~

on family planning issues, including the views of those who
shape, or may shape, those issues.

The fact that the PPAC Memo might not be viewed as a
publication of the "institutional press® should not affect its
coverage under the exemption. The history of the First
Amendment's press protection and the Supreme Court's
interpretations of it indicate that it was not intended “to
erect the press into a privileged institution but to protect
all persons in their right to print what they will as well as

to utter it", Pennekamp v. Florida, 328 U.S5. 331, 364 (1946).

(Prankfurter, J., concurring). As Chief Justice Burger pointed
out in his concurring opinion in Pirst Bank of Boston

v. Bellotti, 435 U.S, 765, rehearing denied, 438 U.s. 907

(1978):

"The very task of including some entities
within the 'institutional press' while
excluding others, whether undertaken by
legislature, court, or administrative
agency, is reminiscent of the abhorred
licensing system of Tudor and Stuart
England -- a system the First Amendment
was intended to ban from this country.
[citation omitted]. Further, the
officials undertaking that task would be
required to distinguish the protected
from the unprotected on the basis of
such variables as content of expression,
frequency or fervor of expression, or
ownership of the technological means of
dissemination. Yet nothing in this
Court's opinions supports such a
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confining approach to the scope of Press

Clause protection." Id. at 801,

Nor, as the Chief Justice emphasized, there is there
any basis for distinguishing between organizations which employ
the corporate form to carry on the business of mass
communications, particularly large media conglomerates, and
respondent here.

"In terms of 'unfair advantage in the

political process' and 'corporate

domination of the electoral process' it

could be argued that such media con-

glomerate(s) . . . pose a much more

realistic threat to valid interests
than do appellants and similar entities

not regularly concerned with shaping

popular opinion on public issues."

Id. at 796-7.

Finally, the legislative history of the press
exemption to the Act makes clear that Congress was aware at the
time the exemption was enacted that its provisions could extend
to special interest publications and that such publications
could on occasion "be extremely useful and effective to certain
candidates during a campaign." House Rep. No. 93-1239, at 144,
Supplemental Views of Representative Bill Funzel.

It would be ironic, indeed, if the Act's press
exemption were read to apply to the publications of vast profit

making "media empires®™ controlling at once radio and television
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stationa, large metropolitan newspapers and magazines of
nationwide circulation, as well as paper mills and distribution
services (see 435 U.S. at 796) but not to the PPAC Memo, the
publication of a small non-profit corporation with a
circulation of no more than 4,500 copies. Such a distinction
would in no way serve §441b's purpose of keeping elections free
of the influence of vast corporate wealth and would conflict
directly with that of §431(9)(B)(i) to assure that the Act
preserve “"unfettered®™ the freedom of the press.

The press exemption clearly applies to the PPAC
article and the FEC must, accordingly, consistent with the
purpose of that exemption to preserve intact the freedom of the
press, dismiss the instant complaint without further
investigation,

X' Publication of the PPAC Article in

No Way Violated Section 441b of
the Federal Election Campaign Act

A. Such Publication Did Not Constitute Express
Advocacy of the Election or Defeat of a Candidate.

Although, as set forth in Point I above, the FEC is

without authority to inquire as to the content of the PPAC
article or the circumstances of its publication, any such
inguiry would further establish that no action should be taken
on the basis of the complaint. As the Statement of Facts makes

clear, the PPAC article presented an objective report of the




positions of the candidates on the issue of government
restrictions on a woman's choice of whether or not to have an
abortion. It was published entirely independently of any
candidate for federal office and it was not intended as, nor
did it constitute, an endorsement or advocacy of any
candidate's election or defeat. The sole aim of the PPAC
article was to inform interested persons of the views of those
who might shape government policies on one particular issue of
great public interest. It is clear from the structure of the
Act, its legislative history and relevant constitutional
considerations that §441b of the Act does not reach this type
of independent, objective reporting on candidates' positions
but is rather directed at the express advocacy by a corporation
of the election or defeat of a candidate.

Section 431 of the Act, which contains the definition
of terms used in the Act as a whole, divides expenditures into
two categories. The first category is "expenditures made by
any person in cooperation, consultation, or concert, with, or
at the request or suggestion of, a candidate, his authorized
committees, or their agents. . ." Such efpenditures, which are
treated as contributions and subject to specific dollar limits,
are clearly not here involved. §§ 44la(a)(1) and (7)(B){(1). A

second type of expenditures, termed "independent expenditures®,




are not subject to monetary restrictions but must be reported
under §434. “"Independent expenditures" are defined as those
made “"without cooperation or consultation with any candidate
.+« [and] not ... in concert with, or at the request or
suggestion of, any candidate, or any authorized committee or
agent of such candidate®, 2 U.5.C. §431(17), and include only
expenditures "expressly advocating the election or defeat of a
clearly identified candidate." §431(17). The Act thus imposes
neither dollar limits nor reporting requirements on
expenditures which are not made in cooperation with or at the
suggestion or request of a candidate or a political committee
and which do not expressly advocate a candidate's election or
defeat. Such expenditures are simply outside the Act's
regulatory framework.

Although the Act nowhere defines "expressly advocat-
ing®", the courts have held that this term must be strictly
limited in order to avoid invalidation on vagueness grounds, to
"communications containing express words of advocacy of
election or defeat ... such as 'vote for,' 'elect,' 'support,'
'cast your ballot for,' 'Smith for Congress,' 'vote against,’'

'defeat,' 'reject.'" Federal Election Commission v. AFSCME,

471 F.Supp. 315, 316 (D.D.C. 1979), citing, Buckley v. Valeo,

424 U.S. 1, 44 n. 52 (1976). Since the PPAC article is both




"independent®, in the sense of being free of the influence of
any candidate, and contains no words of “express advocacy®, it
is outside the application of the Act.

The legislative history of §441b, which prohibits
corporate expenditures in connection with federal elections,
likewise makes clear that that prohibition was intended to
reach only unambiguous "electioneering®. Section 441b was not
part of the Federal Election Campaign Act itself. It was
originally contained in the Tillman Act, a statute enacted in
1907 which made it unlawful for national banks and corporations
to make a money contribution "in connection with®™ various
elections. 34 Stat, B64. Given the limitation of the original
prohibition - to "money contribution®™ - there can be little
doubt that what the 1907 Congress sought to prohibit was the
use of bank or corporate funds as donations to candidate
campaign treasuries.

In 1925, Congress concluded that corporations and
national banks were still free to make valuable non-money
contributions to political candidates and political parties
to aid them in winning their elections and so amended the
statute, replacing the term "money contribution® with
"contribution®, defining that term broadly, and extending

the prohibition to other elections. 43 S5tat. 1070. 1In




1947, labor organizations were grouped with national banks

and corporations, primaries and national conventions were
included with the various elections, and the prohibition was
further extended to include "expenditures." The inclusion
of "expenditures"™ in the statutory scheme was intended to
"eradicate the doubt that had been raised as to the reach of
'contribution,' not to extend greatly the coverage of the

section.” United States v. CIO, 335 U.S. 106, 122 (1948).

That doubt had been raised, as the legislative history makes
clear, by the publication by corporations of advertisements and
pamphlets containing unambiguous candidate endorsements.

United States v. Union of United Automobile Aircraft and

Agricultural Implement Workers of America (UAW-CIO), 352

U.S. 567, 580, rehearing denied, 353 U.S. 943 (1957) ("United

States v. UAW-CIO").

In later cases interpreting this section, the Supreme
Court re-affirmed that it applied only to active electioneering
and not to statements about candidates which might or might not
have the effect of influencing the public to vote for or

against them. In United States v. UAW-CIO, supra, the Court

held that § 441b's predecessor, 18 U.S.A. §610, was applicable
to a union's widely distributed television commercials urging

the public to vote for particular candidates. The Court,




however, refused to pass on the constitutionality of the
statute in the absence of more facts about the broadcast
itself. Among these were "[d]id it constitute active
electioneering or simply state the record of particular
candidates on economic issues?" 352 U.5. at 592, Clearly,
then, the term “"active electioneering® does not include the
kind of statements about candidates found in the PPAC Memo,
which "simply state the record" of particular candidates on an
issue of public interest.

That § 441b's prohibition on corporate expenditures
is confined to "active electioneering” was re-affirmed more
recently by Congress. 1In 1971, when the Federal Election
Campaign Act was enacted, Congress amended §610 of Title 1B to
include the present subparagraph (b) defining the term “contri-
bution or expenditure®, Congressman Hansen, the author of the
amendment, explained on the floor of the House of Representa-
tives that "[t)he effect of [the] language is to carry out the
basic intent of section 610." 117 Cong. Rec. 43379. He
continued by stating that:

"[tlhe legislative history of section

610 demonstrates that it was not

Congress' intent in passing this pro-

vision to completely exclude these

organizations from the political

arena. That history, as the
Justice Department, which has the

16




responsibility for enforcing the
statute, has stated, shows instead
that the purpose of section 610

is simply to ensure that '([w]lhen

a union ?or corporation]) undertakes
active electioneering on behalf of
particular federal candidates and
designed to reach the public at
large, [the organization's] general
funds . . . may not be used' (Brief
for the United States in U.S. v. UAW;
352 0.58. 567)." 117 Cong. Rec. 43379,

Both Mr. Hansen and Congressman Thompson, a supporter
of the legislation, agreed that “"the basic purpose of section
610 is to prohibit active electioneering by corporations and
unions for Federal candidates directed at the public at large."
117 Cong. Rec. 43380, 43384, The PPAC article, which confines
itself to reporting on the positions of candidates on a single
issue, clearly does not constitute the active electioneering
prohibited by this Section.

B. The PPAC Article Was Not Addressed
to the General Public.

As explained in the Statement of Facts, supra, the
PPAC Memo was mailed to 4,500 interested persons, including
members of the boards of directors of the seventeen California
Planned Parenthood affiliates, various providers of family
planning services, legislators and others who had expressed an
interest in receiving it. It was not distributed on newsstands

or otherwise made available to the general public,




The law is clear that communications which are

not aimed at the general public are not within the purview
of §441b's prohibition on corporate expenditures.

In United States v, CIO, supra, the Supreme Court
held that §441b's predecessor, §313 of the Corrupt Practices

Act, passed as part of the 1925 amendments to 18 U.5.C. §610,
did not apply to the publication by a union of its regular
weekly newspaper which was distributed only to union members
and others entitled to receive it, even though the issue in
guestion contained an express endorsement of a candidate. Both
constitutional considerations and the intent of Congress

dictated the Court's conclusion:

"If §313 were construed to prohibit the
publication, by corporations and unions
in the regular course of conducting their
affairs, of periodicals advising their
members, stockholders or customers of
danger or advantage to their interests
from the adoption of measures, or the
election to office of men espousing
such measures, the gravest doubts

would arise in our minds as to its
constitutionality.”

L] L] i

"It would require explicit words in an
act to convince us that Congress
intended to bar a trade journal, a
house organ or a newspaper, published
by a corporation, from expressing views
on candidates or political proposals in
the reqular course of its publication.”
335 U.8. at 121, 123,




The Court later distinguished the CIO case in
United States v. UAW-CIO, where a union's broadcast of
of political advertisements on television stations was held to
be within the Act's purview

"[In CIO] the organization merely

distributed its house organ to its

own people. The evil at which

Congress has struck in § 313 is the
use of corporation or union funds to

influence the blic at large to

vote for a part%cular canEIE.te. L

352 U.8. at 589 [Emphasis added].

In 1971, Congress amended the present section 441D
with the express purpose of incorporating the holdings of CIO

and United Stats v, UAW-CIO by exempting communications of a

corporation to its stockholders and a union to its members on
any subject. As Representative Hansen, the author of the
amendments, said, their effect was to carry out the basic
intent of § 610 "... to ensure that when a union [or
corporation] undertakes active electioneering on behalf of
particular Federal candidates and designed to reach the public
at large, the organization's general funds ... may not be
used.” 117 Cong. Rec. 43379 (Emphasis added].

The Hansen amendments, in limiting the language of
the exemption for communications not directed to the general

public to those made to stockholders and union members, failed




to encompass the whole area intended by the earlier Congress
and compelled by the Constitution to be exempted from the Act.
CI1O speaks of distribution of a publication by a corporation to
jts customers as exempted from the coverage of the Act, 335
U.S. at 121, and elsewhere, of distribution to subscribers and
purchasers and others regularly entitled to receive it. 335
U.S. at 111, 123, The clear thrust of CIO is that, in order
for the Act to survive constitutional attack, corporations
must, at the least, be protected in their ability to
communicate with those with whom they share common interests
and those with whom it is their custom to share pertinent
information.

The Constitutional imperative of such a reading of
the Act is even stronger when applied to a non-profit public
interest organization such as PPAC than to a large commercial
corporation or union. PPAC has no shareholders because it is
not a profit making corporation, its members, who number only
seventeen, are organizations whose purposes it was organized to
further, rather than private individuals, its “executive and
administrative personnel,” number only four. § 441b(b)(2)(A).
With what individuals, then, may PPAC lawfully communicate
freely, if not with those with whom it regqularly communicates

and whom it is its very corporate purpose to educate and




inform? These must be regarded as the equivalent of corporate
*stockholders,” or union "members®. It would be ironie,
indeed, if giant profit making corporations were allowed the
right of unfettered communication with millions of stock-
holdera, and unions with millions of members, while PPAC, a
small nonprofit public interest corporation was not permitted
to send a limited communication relating to issues fundamental
to its nonprofit corporate purposes to the 4,500 interested
persons who regularly receive its Memo. Such an interpretation
of § 441b would certainly turn on its head the purpose of that
section to keep "big money®" out of politics.*

C. The Publication of the PPAC Article

Complied with 11 C.P.R. § 114.4(c)(3),
the Regulation Governing Voter Guides.

Section 11 C.F.R. 114.4(c){3), promulgated under
§441b of the Act, permits corporations to distribute voter
guides to the general public "describing the candidate and
their positions if--"

"{i) the materials do not favor one

candidate or political party over
another; and

*5§441b's other purpose of protecting the interests of minority
shareholders and union members is irrelevant here, since PPAC
has no stockholders and only a limited number of organizational
members who control the organization through representation on
its Board.




(ii) if the materials are obtained

from a civic or other nonprofit

organization which does not endorse

or support or is not affiliated

with any candidate or political

party."”

The PPAC Memo at issue here is in conformity with these
regulations.

The PPAC Memo does not favor one candidate or polit-
ical party over another; it merely reports each candidate's
position on a single issue: government restriction on a
woman's choice of whether or not to have an abortion. It is
based on information gathered from the candidates' public
statements, interviews given to PPAC staff and other organiza-
tions, voting records and answers to guestionnaires, in
particular a questionnaire disseminated by the California
Pro Life Council, Inc., the California affiliate of the
complainant in this matter, the National Right to Life

Committee, Inc. The reporting of each candidate's position was

based on extensive research and evidence. No candidate was

given short-shrift and thereby “favored™ in the reporting of

his or her views. The symbols (+) or (—) were employed to
indicate whether a candidate was pro- or anti- choice because
of space limitations only. Where possible a legend was

provided to explain the designation. If unexplained, support




for the designation was available to anyone who wished it in
PPAC's files. To require PPAC to print all of the evidence

supporting its summarization of the candidates' positions would

have required an enormous expansion of the Memo, which PPAC,
operating on a very limited budget, could ill afford.

Moreover, while the PPAC article does not technically
conform to the requirement of § 114.4(c)(ii) that it be
obtained "from"™ a “"civic or non-profit corporation which does
not support or endorse candidates™, as a practical matter, it
does fall within the purpose of this requirement because it was
in fact compiled and published by such an organization.

In Advisory Opinion 1980-45 the Commission replied to
the request of PPFA's New York affiliate for an opinion as to
the permissibility of a civic non-partisan corporation's
sponsoring a voter registration drive. The relevant
Regulation, §114.41(d), like §114.4(c), required that such
drives be sponsored jointly by the corporation and a civic
non-profit organization. The Commission replied,

"The regulation does not restrict the
nonprofit, nonpartisan civic group by
reguiring it to find a corporate

sponsor for voter registration drives
that the nonpartisan group wishes to

conduct in a manner otherwise proper
under the regulation.”




The same rationale should apply to the §114.4(d) rule for
voter guides. Since PPAC is itself a non-profit, non-
partisan civic organization which does not support or
endorse any candidate, it may, on its own, distribute a
non-partisan voter guide.*

Finally, even were PPAC required to have obtained the
material for its voter gqguide from another non-partisan civic
organization, it substantially complied with this standard. A
large part of the information used in compiling the PPAC
article, although independently verified by PPAC staff, was
originally obtained from the attached leaflet distributed by
the California Pro-Life Council, Inc., the California affiliate
of complainant, a non-profit California corporation which

claims to be non-partisan.**

*The Commission is, in fact, now considering making a change
in the present regulations, allowing any corporation or
labor union to distribute non-partisan voter guides.

45 Fed. Reg. 56349 (8/25/80).

**See disclaimer on leaflet. "This information is presented as
a public service for educational purposes only and does not
imply endorsement.”




III. If the Act were Interpreted to
Prohibit the Publication of the
PPAC Article, It Would Violate

the U, 8, Constitution,
In dealing with provisions of the Act other than

§441b, the Supreme Court has held that the statute must be
interpreted, in order to avoid constitutional invalidity on the
ground of vagueness, to apply only to activity which is
unambiguously related to a campaign for federal office in that
it is either sponsored by or carried on in cooperation with a
candidate or his representatives or, if independent of such
influence, expressly advocates the election or defeat of

clearly identified candidates. PBuckley v. Valeo, 424 0.5. 1

(1976). The necessity of such a narrow construction was made

clear in Buckley,

"[The entire Act] operate([s] in an area
of the most fundamental First Amendment
activities. Discussion of public issues
and debate on the qualifications of

candidates are integral to the operation
of the system of government eataEEi:Eea
by our Constitution. The First Amendment
affords the broadest protection to such
political expression in order 'to assure
[the] unfettered interchange of ideas
for the bringing about of political and
social changes desired by the people.'"
424 U.S. 1, 14 (1976), citing, Roth v.

United States, 354 U.S. 476, 484
t1§5?5. IEmphusis added] .

Consequently, "[blecause First Amendment freedoms need




breathing space to survive, government may regulate in the area
only with narrow specificity.'"™ 424 U.S. at 41, n.48, citing,
NAACP v. Button, 371 U.S. 415, 433 (1963).

In dealing with a vagueness challenge to former
section 608(e)(1l) of the Act, which limited spending “"relative
to a clearly identified candidate®™, the Court in Buckley,
accordingly, held that in order to survive constitutional
challenge, the term "relative to®™ can mean no more than
"communications that include explicit words of advocacy of
election or defeat of a candidate."™ 428 U.S. at 43. To read
the phrase more broadly, it concluded, would inhibit the free
and open discussion protected by the First Amendment. For,

" [clandidates, especially incumbents, are intimately tied to
public issues involving legislative proposals and governmental
actions. Not only do candidates campaign on the basis of their
positions on various public issues, but campaigns themselves
generate issues of public interest.™ 424 U.5. at 42,
Nevertheless, even as so narrowly interpreted, the limits on
independent expenditures were struck down as unconstitutional
because they unjustifiably interfered with freedom of speech.

Similarly, the Court upheld the Act's reporting
requirements only after an extremely narrow construction of

who must report and what must be reported. The Court first




discussed the vagueness problems raised by the requirement
that political committees report their contributions and
expenditures., Since "political committee" was defined only

in terms of the amount of its contributions and expenditures,
the phrase might have been interpreted to encompass groups
engaged solely in the discussion of issues. Because such an
interpretation would fall outside the "core area sought to

be addressed by Congress,"™ 424 U.S. at 79, the Court held that
the term referred narrowly to “"organizations that are under the
control of a candidate or the major purpose of which is the
nomination or election of a candidate." 1d.

The Court next construed the Act's definition of
reportable “"contributions and expenditures®" as payments "for
the purpose of . . . influencing® a federal election. Like
the "relative to"™ language of former section 60B(e)(i), the
term "for the purpose of"™ was undefined by the Act and
presented similar vagueness problems “"particularly treacherous
where, as here, the violation of its terms carries criminal
penalties [footnote omitted] and fear of incurring these
sanctions may deter those who seek to exercise protected First
Amendment rights." 424 U.S. at 76-7, These provisions share
"the same potential for encompassing both issue discussion and

advocacy of a political result." Id. at 79. Accordingly, these




terms were interpreted to apply only to activities

unambiguously related to federal election campaigns.
“Contributions" were held by the Court to include both direct
and indirect contributions to a political candidate and
expenditures in cooperation with or with the consent of the
candidate. In the case of expenditures made independently of
any candidate, "the relation of the information sought to the
purposes of the Act may be too remote. To insure that the
reach of §434(e) is not impermissibly broad, we construe
'expenditure’'. . . to reach only funds used for communications
that expressly advocate [footnote omitted] the election or
defeat of a clearly identified candidate.®” 424 U.S. at 79-80.
Thus narrowly defined, the reporting requirements were
upheld.

Although Buckley did not deal with section 441b's
prohibition on corporate activities "in connection with"
federal elections, the same principles of narrow construction
necessarily apply. The clear teaching of Buckley is that the
entire Act implicates First Amendment rights and must be
narrowly construed to apply only to activities which are
unambiguously campaign related (either in the form of campaign
contributions undertaken in cooperation with a candidate or

communications which expressly advocate the election or defeat
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of a candidate) so as to avoid unconstitutional curtailment of
the free discussion of issues of public importance and of
candidates' qualifications. For example, even in the least
onerous of the Act's provisions, the reporting requirements,
expenditures not made at the behest of or with the consent of
the candidate need only be reported if they expressly advocate
the election or defeat of a candidate., Section 441b's total
prohibition on expenditures and contributions may not be
interpreted more broadly. Since the PPAC article is clearly
independent and contains no such words of express advocacy, it
may not, constitutionally, be included within the purview of
the Act.

The fact that Section 441b involves corporations
rather than individuals or other groups does not affect the
application of the First Amendment in considering its validity.
Where the discussion of issues of public interest is involved,
the Supreme Court has clearly held that the First Amendment
affords the same rights to corporations as to individuals. In

First National Bank of Boston v. Bellotti, supra, the Court

struck down a Massachusetts statute prohibiting, with certain
exceptions, corporate spending directed at influencing the
outcome of public voting on a referendum. Conceding that such

a statute would be unconstitutional with regard to individuals,




the state argued that corporate First Amendment rights could be
more strictly regulated. The Court disagreed, holding that it
was the content of the speech and its importance to the free
exchange of ideas, not the speaker's identity, that

controlled.

"The speech proposed by appellants is
at the heart of the First Amendment's
protection. 'The freedom of speech
and of the press guaranteed by the
Constitution embraces at the least
the liberty to discuss publicly and
truthfully all matters of public
concern without previous restraint

or fear of subsequent punishment. . .
Freedom of discussion, if it would
fulfill its historic function in

this nation, must embrace all issues
about which information is needed or
appropriate to enable the members of
society to cope with the exigencies
of their period.'"™ 435 U.S. at 776,
citing Thornhill v. Alabama, 310

U.s. 88, 101-102 “94ﬁ}.

More recently in Consolidated Edison Company of

New York, Inc. v. Public Service Commission of New York,

.= , 65 L.Ed.2d 319, 100 S.Ct. (1980), the Court

affirmed that the protections of the First Amendment extend to
comment by corporations on issues of public interest. In that
case the Supreme Court reversed a decision of the New York

Court of Appeals which had upheld a ruling of the N.Y. Public

Service Commission prohibiting the corporation from including




inserts discussing political matters with the bills mailed to

its customers.

Numerous courts, before and since Buckley, have
explicitly stated that to interpret the Act 80 as to
regulate in any way independent communications containing no
words expressly advocating election or defeat of a clearly
identified candidate would raise serious gquestions as to its

constitutionality. Most recently, in F.E.C, v. Central Long

Island Tax Reform Immediately Committee, 616 F.2d 45 (2d
Cir. 1980), it was held that a group's publication during an

election campaign of the voting record of an incumbent
office-holder in regard to the issue of government spending was
not subject to the Act's reporting requirements. Although the
materials did not expressly advocate the re-election or defeat
of the incumbent, the Commission argued that their hidden
purpose was to “"unseat big spenders.®™ The Court considered
this irrelevant: absent express advocacy of election or defeat
of a particular candidate, the group's activities did not fall
within the statute. To hold that they did would be
inconsistent with the firmly established principle that “the
right to speak out at election time is one of the most
zealously protected under the Constitution®, 616 F.2d at 53,

and would be antithetical to the Supreme Court's holding in




Buckley. BSee also, FEC v, APSCME, supra (in order to be

subject to reporting requirements for union communications to
members, advertisements must contain words which expressly
advocate election or defeat of a candidate); United States

v, National Committee for Impeachment, 469 F.2d 1135, 1139-42
(24 cir. 1972); A.C,L.U. v, Jennings, 366 F.Supp. 1041, 1055-57

(pD.C. Cir. 1973), vacated for mootness sub nom Staats

v, A.C.L.U., 422 U.8. 1030 (1975) (publication of “honor roll"
of members of Congress supporting group's aims not an
"expenditure” within the meaning of Act).

In addition to requiring a strict interpretation of
the language of Section §441b in order to avoia overbreadth or
vagueness, Buckley, in fact, raises serious doubts as to the
constitutionality of §441b as applied to any speech-related
independent corporate expenditures, even those which in fact
expressly advocate a candidate's election or defeat. That case
struck down any dollar limits on spending undertaken
independently of a candidate even when thus narrowly construed.
While the Court did not specifically address the prohibition on
corporate expenditures, it addressed issues identical to those
that would be raised under §441b.

It is frequently stated that the purpose of the total

prohibition on corporate contributions and expenditures which




are related to elections to public office is to eliminate the

corruptive influence exerted by the spending of vast

accumulations of wealth in connection with campaigns. United

States v. UAW-CIO, 352 U.8. at 510. The Supreme Court

addressed just these issues in Buckley. In so doing it
distinguished sharply between independent expenditures and

contributions to a candidate.

"[Tlhe independent advocacy restricted
by the provision does not presently
appear to pose dangers of real or
apparent corruption comparable to
those identified with large campaign
contributions, . . Unlike
contributions, such independent
expenditures may well provide little
assistance to the candidate's
campaign and indeed may prove
counterproductive, The absence of
prearrangement and coordination of
an expenditure with the candidate or
his agent not only undermines the
value of the expenditure to the
candidate, but also alleviates the
danger that expenditures will be
given as a quid pro quo for improper
commitments from the candidate.
Rather than preventing circumvention
of the contribution limitations,
§608(e) (1) severely restricts all
independent advocacy despite its
substantially diminished potential
for abuse." 424 U.S. at 46-7.

Apart from the danger of corruption as such, §441b

might be justified as an attempt to equalize the voice of




groups and individuals in society, This justification was also
ruled to be inadequate by the Court.

"... the concept that government may
restrict the speech of some elements
of our society in order to enhance
the relative voice of others is
wholly foreign to the First Amend-
ment, which was designed 'to secure'
the widest possible dissemination of
information from diverse and
antagonistic sources,” and "'to
assure unfettered interchange of
ideas for the bringing about of
political and social changes desired
by the people.'" ([Citations
omitted]. The First Amendment's
protection against governmental
abridgment of free expression cannot
properly be made to depend on a
person's financial ability to engage
in public discussion. Cf. Eastern

R. Conf. v, Noerr Motors,

U.S. 127, 139, 5 L. Ed. 2d 464, 81
S. Ct. 523 (1961)." 424 U.5. at
48-9,

These statements in Buckley, taken together with
the Court's holding as to the importance of guaranteeing
First Amendment rights to corporations in Bellotti, supra,
raise grave doubts as to the constitutiocnality of §441b as

applied to any independent corporate speech. Justice White,

fact, opined in his dissent in Bellotti that the two cases
taken together merely "reserve the formal interment of the

Corrupt Practices Act ... for another day." 435 U.S. at 821.




Although several courts since Buckley have upheld §441b against
constitutional attack, they have done so only in regard to
corporate political contributions, some expressly avoiding

voicing an opinion as to the validity of the act in regard to

corporate speech related expenditures. See, e.g., F.E.C. V.
Lance, 635 F.2d 1132, 1141-2, 1142 n.7 (5th Cir. 1981) (no

speech elements involved in bank's giving overdraft loans to
political candidates and, accordingly, no First Amendment
constitutional questions raised); United States v. Clifford,

409 F.Supp. 1070 (E.D.N.Y. 1976); F.E.C. v. Weinstein, 462

F.Supp. 243 (S.D.N.Y. 1978).

Constitutional considerations of vagueness and
overbreadth thus compel an interpretation of §441b which limits
its prohibition on independent corporate expenditures to those
expressly advocating the election or defeat of a candidate.
Moreover, even so interpreted, the Section may well be
unconstitutional. In order to avoid invalidation of the Act,
it is, therefore, incumbent upon the Commission to hold that
publication of the PPAC article is not an expenditure "in

connection with™ a federal election.




CONCLUSION

It is patently evident, on the basis of the this and
two previous complaints filed by the National Right to Life
Committee, Inc. against three separate Planned Parenthood
organizations in the last six months (MUR Nos. 1318 and 1372)+%,
that the Committee is attempting to use § 441b of the Federal
Election Campaign Act to silence Planned Parenthood and prevent

it from exercising its First Amendment right to inform its

4

members, supporters and the public concerning matters of vital

i 7

public interest which are central to its valid nonprofit
corporate activities.

The courts have recognized that, to prevent the
chilling effect which application of the Act can have on the

important First Amendment rights of the public to have

-
~
™
[ =
-
Lo

unfettered access to information of public interest, the

B

authority of the FEC to investigate complaints involving the

2

press exemption is limited to an investigation of whether the

material was in fact published as a part of the corporation's

*The first complaint against PPFA and its New York affiliate
was dismissed. The second, upon which the FEC has not yet
acted, alleged facts identical to those alleged in the first
against PPFA.




valid press function. The facts set forth above leave no doubt
that this is the case with regard to the PPAC article. The FEC
must accordingly proceed no further on the instant complaint.

Were the FEC to proceed nonetheless, it is clear that
it would find, on the basis of the contents of the article
itself and the circumstances of its publication, no probable
cause to believe that a violation had occurred. Because the
PPAC article can in no way be read to constitute express
advocacy of the election or defeat of any candidate and because
it was published by an organization which does not participate
or intervene in any election for public office, the PPAC
article cannot be construed to constitute a corporate
expenditure within the meaning of the Federal Election Campaign
Act. And, even if §441b were construed to apply beyond
communications expressly advocating the election or defeat of a
particular candidate, the PPAC article, as a communication
addressed to the particular interested subscribers to the PPAC
Memo, rather than to members of the public at large, is exempt
from the provisions of the Act.

Moreover, the exemption contained in the Regulations
of the Commission for voters' guides distributed by nonprofit
civic organizations apply to the PPAC article.

It is accordingly clear from the language of the Act,




its legislative history, court decisions interpreting the Act
and the regulations of the Commission itself that publication
of the PPAC article in no way constituted a violation of §441b
of the Pederal Election Campaign Act by PPAC.

Finally, the decisions of the federal courts, and
particulary that of the Supreme Court in Buckley v, Valeo,
leave no doubt that any attempt to extend the provisions of the
Federal Election Campaign Act to prohibit the publication of
the PPAC article would violate the constitutional rights of
PPAC. To prevent invalidation of the statute on Constitutional

grounds, such an interpretation should be avoided.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

April 27, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Dara hlassel

Planned Parenthood Federation
of America, Inc.

810 Seventh Avenue

New York, New York 10019

Dear Ms. Klassel:

This letter is to confirm receipt of your written
request for an extension of time on April 14, 1981. As
per your converstion with Deborah Curry on Friday, april 17,
1981, you have been granted a 30 day extension in this matter.
Therefore, your response is due for MUR 1377 on May 21, 1981l.
If you have further questions, please contact Deborah Curry,
the attorney assigned to this matter at (202)523-4060.

Sincerely,

Ao d Py en—

Gary L. Johansen
Assistant General Counsel
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April 14, 1981

Deboran Curry

Federal Election Commission
1325 K Street, H.W.
Washington, D.C. 20463

vear Ms. Curry:

Tais is to inform you that the atto who will be representing us in re:
MUR 1377, a complaint against Planned Affiliates of California
filed by the National Right to Life Committee, will be Laurie Rocket of
m?!‘:ﬂ-:g:u_’ Wolff & Ernst, 437 ‘adison Avenue, New York, NY 10022, (212)

It is our understanding that an extension has been granted in this matter.
You will hear from us in more detail through our attorneys.

rma Clevenger, Executive Di
Planned Parenthood Affiliates of l:l‘i'l'l'nmil

cc: Eve Paul
Dara Klassel
Laurie Rocket
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Federation of America, Inc.

832040324182

April 13, 1981

Deborah Curry
Federal Election Cammission
Washington, DC 20463

RE: MUR 1377
Dear Mas. Curry:

This will confirm our telephone conversation of April 13, 1961
in which I requested,on behalf of Planned Parenthood Affiliates of
California (PPAC),an extension of time to answer Camplaint No. 1377.

PPAC received Camplaint No. 1377 on April 6, 1981 and an answer
demonstrating why no action should be taken on the camplaint would
normally be due on April 21, PPAC requests a thirty day extension
of this deadline - to May 21, 1981 - for the following reasons: because
cf mall delays, PPAC's attomey, the firm of Greenbaum, Wolff and Emst,
did not receive the camplaint until today, April 13, 1981; because
this matter involves cammnications between New York and Califormia,
further delays are inevitable; the issues raised by the camplaint involve
canplex questions of statutory interpretation and constitutional law.

Another letter will soon be forthcaming fram PPAC, indicating that
1t will be represented in thils matter by Greenbaum, Wolff and Emst.
In the meantime, FPAC has authorized me to request this extension of
time on its behalf.

Very truly yours,

Moo ft fanie Xl

Dara Klassel
Staff Attormey

cc: Norma Clevenger, PPAC
Laurie Rockett, Greenbaum, Wolff & Emnst
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BRAMES, BOPP & HAYNES BIAPRE All: 24
ATTORMNEYS AT LAW
800 BTCAMORE BUILDING TRt ™Y
s o i W BOUTH BINTH STREXT
JAMES BOFP, JR. TERRE HAUTE. INDIANA 47807 TELEPHONE
DAVID D HAYNES iR gae-g4m

April 6, 1981

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463
Attention: Ms. Debra Curry
Re: Complaint Against Planned
Parenthood Affiliates of
California

Dear Ms. Curry:

In response to our recent telephone conversation, I am en-
closing a more legible copy of the PPAC Memo referred to in our
complaint of March 30, 1981, against the above named organization.

If I can be of further assistance to you, do not hesitate to
contact me.

Sincerely,

B S, BOPP & HAYNES
Q A
&N
Jamés Bopp, Jr.

JB :maw
Cnelosure
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O Party Platforms Polarized On Abortion

1o Lile has qualified for the ballol. Its official anti-
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election draws near,

at all levels of

Senalor Charles Percy, R-lllinois, called thal section of the

pl-fum“nuwnnllrhlhlwmmnwmw
the Republican Pary.”
By contrast, the Democralic platiorm lakes an opposite
Originally including the 1976 platform language
which mm,gmaad Ihe differences in thought on the abortion
issue and stated an amendment lo the conslitution banning
abortion was undesirable, the 1980 Democralic platiorm
was altered by overwhelming passage ol a minority plank
which opposes governmenl féstniclions on lederal funding
for abortions lor poor women and which declares reproduc-
tive freedom as a lundamental human nght.
In addition. the Democratic plank calls for the denial of

Ol the three lop presidential candidates, Anderson is the
only one who has made a strong pro-choice stalement. He is
the only candidale 1o suppon free choice on abortion and
mesln:iedgmermmm funding for women bile 1o atlord

wh-le the Republican Pary Platlorm appedys clear on the
issues ol reproductve lreedom and the . candidate
Ronald Reagan may be altempting to dil the absolute-
ness ol his party's slalemenis. In a recen! Associated Press
news arlicle, Reagan, the person who signed the Therapeu-
tic Abortion Act of 1967 liberalizing aborhon in California,
was reporied as saying a judge's pro-aborion position may
no! necessanly preclude herfum from considesation as an
apponiee 1o a lederal judgeship

Other rumblings from the Reagan campagn seem lo be
ammed at comwncing volars thal he may be sollensng Mis
posiion on abortion Angther arcle reporied that the Rea-
gan campagn has sel up a Women's Committee. Such
statements could probably be calegonzed as political pos-
turing. bul nonetheless, they have drawn the ire of the likes
ol Phylks Shiafley and her Eagle Forum and the archconser-
valves represenied by The Wanderer newspaper, which is
already at odds with Reagan for his choice of George Bush
as his vice presdential running mate

Bush. although personally opposed lo abortion, also op-
poses a constlulicnal amendment oullawing abortion and
suppors governmen! funding of aboion under cerain cir-
cumsiances Both these positions wun contrary 1o the so-
called ‘nght 1o e philesophy

In thiee siaios, Kemuchy, New Jersey and Now York, the

Reagan
made a bid for the Parly's endorsement in New York. How-
evei, hig anti-choice position apparanily is nol sirong
enough for ardent “right 10 life™ supporers.

President Caner 100 is having (rouble with his party’s plal-
form. Caner is also personally opposed o abortion and will
hawve difficulty supporing the party’s plank and its guaraniee,
ol lederaily funded abortions for women unable 1o bear the
cost ol their own.

According 1o Sarah Weddinglon, an assistani to the presi-
danl, "lt's one of ihe planks he does not agree with."

While on one hand Reagan is courling the evangelical
vole, on the other recenl slalements seamingly sugpesting a
mi%ul his. posilion on abortion may be the result ol a
Harris Poll which indicales a 61-22 percent majority of all
volars nationwide oppose the Republican platiorm plank
concerning a constitutional amendment banning abortion.

In addition, although & 55-42 percenl majority ol while
volers involved in the evangekcal moveman! lavors such an
amendment, 8 much higher 65-30 percent majority ol whiles
nol in the movemenl oppose il.

Additionally, all black volers cppose such a constiunonal
amendment banning abortion by 8 66-28 percent margin

We ﬁhr recognize the rebgious and ethical conceins

which many Amernicans have about aborhion, We also recog-
nize the beliel ol many Americans thal a woman has a right
o choose whether and when 1o have a child,

The Democratic Party supports the 1973 Supreme Court
decigion on abortion rights as lthe law ol the land and op-
poses any constitutional amendmenl 1o restricl or overtum
the decision,

Furthermore, we pledge 1o support the nght 1o be lree ol
environmental and worksite hazards 1o reproduclive health
ol men and women.

We lurther pledge 1o work lor programs 10 improve the
health and salety of pregnancy and chidbinth including
adequale pre-natal care. family planming counselng and
services wilth special care 1o the needs ol the poor. the 150~
lated and the young
Minority Report Adopled 2,005-956

The rabhc Party recognizes reproductve lreedom
as a fundamental human right. We therelore oppose gov-
ernimgnt intederence in the reproductive decisions of Amers-
cans especially those governmen! programs or legislalive
reginchions thal deny poor Americans Ingr nght 1o privacy
by funding or advocabing one or a hnited number of repro-
ductive choices only.

Specilically, the Democrahc Parny opposes involuniary of
uninformed sterilization lor women and men, and opposes
restrictions on funding for health servwices for the poor thal
deny poor women especially the right 10 exercise a conshitu-
tionally guaranteed rght to prvacy.

1980 Republican Parly Platform
There can be no doubl Thal The queshon ol aboron de-

spie the complex nature of 1S vanous Ssues 15 Vmately
concomed with equalty o nghts under the law
CONed on Lage 3




1980 Candlc:latesfHow They Stand On Choice

NOTE: To ihe bewl of our knowledpe ihe inlormation contsined here is based on public sisiements by the candidaies, iIncumbert voling
records, Campaign kierature, inlerviews, answers 10 vanous eic The irdormation is pressnted ior scucalionsl Durposes
wmuuw-mmuwm

KEY:
4 -

0 = Mo informalion available
x = Dpposed 1o aborion, excapl unde! cernain resiriclive circumslances.

1 -&mnﬂmﬂmmbumllmwmrmﬂwhﬂq

- pum Ir—:hﬂﬂmlhnhm government funding ol abortion and opposes a human e amendment i the constitution.
"'ﬂpmlrunhm:lnHIhnﬂmmmmmm_dmﬂmlhmhm tha constitution
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18 SOUTH SINTH STREET
TERRE HAUTE. INDIANA 47807

Federal Election Commission
Att: Ms. Debra Curry

1325 K Street, N. W.
Washington, D. C. 20463
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

April 1, 1981

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

James Bopp, Jr.

900 Sycamore Building

19 South Sixth Street

Terre Haute, Indiana 47807

Dear Mr. Bopp:

This letter is to acknowledge receipt of your
complaint of March 30, 1981, against Planned Parenthood
Affiliates of California which alleges violations of
the Federal Election Campaign laws. A staff member
has been assigned to analyze your allegations, The
respondent(s) will be notified of this complaint within
5 days and a recommendation to the Federal Election
Commission as to how this matter should be initially
handled will be made 15 days after the respondent's
notification. You will be notified as soon as the
Commission takes final action on your complaint. Should
you have or receive any additional information in this
matter, please forward it to this office. For your
information, we have attached a brief description of the
Commission's procedures for handling complaints.

Sincerely,

Charles N. Steele

General Counsel
Lt aan T AT

BY: Elissa T. Garr
Docket Chief

. Enclosure

Procadures
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

April 1, 1981

CERTIFIED MAIL
RETURN RECEIPT ESTED

Planned Parenthood Affiliates
of California

1623 10th Street #1,

Sacramento, California 95814

Re: MUR 1377
Dear sSir/Madam:

This letter is to notify you that on March 30, 1981
the Federal Election Commission received a complaint which
alleges that your Committee may have violated certain sections
of the Federal Election Campaign Act of 1971, as amended ("the
Act"™) or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR
1377. Please refer to this number in all future correspondence.

Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against your Committee
in connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential inm accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the metter to Fe made
public.

If you intend to be represented by counsci in this matter,
please advise the Commission by sending a letter of representation

stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-

tions and other communications from the Commission.




If you have any questions, please contact Deborah
Curry, the attorney assigned to this matter at 202-523-4060.
For your information, we have attached a brief description
of the Commission's procedure for handling complaints.

Sincerely,

Charles H. Steele
Seneral Cpunlnl

P loda)il _,x‘:/auu—)
BY: Elissa T. Garr
Docket Chief

Enclosures

l. Complaint
2. Procedures




DATE_dpe' 1, 198)

PLEASE PROVIDE THE NAMES AND ADDRESSES OF ALL RESPONDENTS
WHICH ARE TO BE SENT A COPY OF THE COMPLAINT. IF A PRINCIPAL
CAMPAIGN COMMITTEE IS A RESPONDENT, A CARBON COPY 1S TO BE SENT
TO THE CANDIDATE., PLEASE PROVIDE THE NAME AND ADDRESS OF THE
CANDIDATE AND PUT A “cc” BESIDE THE CANDIDATE’'S NAME., IF A
CANDIDATE 1S A RESPONDENT, A CARBON COPY 1S TO BE SENT TO THE
CANDIDATE’'S PRINCIPAL CAMPAIGN COMMITTEE. PLEASE PROVIDE THE
NAME AND ADDRESS OF THE PRINCIPAL CAMPAIGN COMMITTEE AND PUT A
“cc” BESIDE THE COMMITTEE'S NAME. PLEASE PROVIDE THIS INFORMATION,

ON THIS SHEET, WITHIN 24 HOURS OF RECEIPT OF THIS NOTICE. THANK YoOuU.

ﬂx.ﬂt?¢4tcﬂcuﬂ_£L'

ooy B ﬂ(ﬂ_nn.e_e,o pM-F_ASIHT-OOCO )dr{'/fﬂl_bw ﬂé
Lallernia, loa3d o Shack  #
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Seccamccto, (A 955,
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ATTORNEYS AT LAW
$00 BYCAMONE BUILDING
18 SOUTH SINTH BTREET

TERRE HAUTE. INDIANA 47807 TELEFHOME
B2 2382421

March 24, 1981

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Dear Sir/Madam:

On behalf of the National Right to Life Committee, Inc. (NRLC),
I am filing the following complaint of violation of federal election
laws by Planned Parenthood Affiliates of California (PPAC), 1623
10th Street, #1, Sacramenta, CA 95814. PPAC is an organization in
California affiliated with Planned Parenthood of California which
is deniinud to support legislative and administrative changes which
affect family planning in California. PPAC is not a registered
political action committee with the Federal Election Commission.

This complaint is to bring to the attention of the Federal
Election Commission a violation of 2 U.S.C. § 441 b (a) Erahibitin
a

a corporation from making expenditures in connection wit federa
election. PPAC was incorporated in the State of California on
March 14, 1974.

In the fall of 1980, PPAC published a Memo which delineated
the positions of federal candidates on the issue of abortion. This
Memo, a cap? of which is attached, desecribed the candidates as
"pro-choice" and anti-choice" by use of the symbol + or -. The
distribution of this Memo was to the general public. See page 4
where the Memo suggests to the reader that they pass a copy of this
Memo to others who might be interested im it.

This Memo violated 8§ 441 b (a) since it constituted a corporate
expenditure in connection with a federal election. This Memo
violated the criteria for voter guides required by 11 CFR 114.4 (c)(3)
since, by use of the + and - and the words "pro-choice" and "anti-
choice", the material tended to favor one candidate over another.

Accordingly, we request the Federal Election Commission

immediately investigate the complaint and impose appropriate fines
for violation.

T gt uvi |




Federal Election Commission Page Two
March 24, 1981

I hlvntﬁrngarld the complaint and believe it is true and
correct to the best of my knowledge. This complaint was not filed
on behalf of or at the request or suggestion of any carididate.

Sincerely,

Bgsi BOPP, & HAYNES
es

J Bopp, Jr.

JB :maw
Enclosure

STATE OF INDIAMNA, COUNTY OF VIGO, SS:

Subscribed and sworn to before me, the undersigned, a Notary
Public in and for said County and State, this 24th day of March,
1981.

Witness my hand and Notarial seal.

L a1y S L/ [ .
77 iasu (L. 4t

My Commission Expires Mary A. Winn, Notary Public

December 14, 1984 County of Residence: Clay
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Party Platforms Polarized On Abortion
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1980 Democrsetic Party Platiorm

We ‘ully recogmze the rehgious anc et™cal coniems
whih many Amencans Rave about aboicn We alsc "ecog-
nize the pebe! of many AMencans 1A’ @ w2man nas a ~gn
o choose whather and when 10 hiive § chig

The Democratic Pamy supports the 1973 Supreme Court
decrson on aboMon fghts as the law of the land and op-
poses any constitutional amendment 10 resinc! of overturn
the dec:son

Furthermore we pledge 10 support the nght 10 be free of
ervironmenial ang womsie harards 1o rep aductve mearr
o' mer anc women

We furher plegge Ic wors lor Drogra™s 10 ™DroeE e
tealtt ano salety o! pregnancy angd cradb Mt mclusn
azeq.as Dre-nala Late lamily plamming tourse g Atz
senaCet &N SPECal care 10 the needs o' 1Ne poor 1Ne 45
ared anc he young
Minority Repon Adopted 2,005-956

The Democrabc Pany recog~zes rep'dductive freeds~
as a '.ndamenta numas nght We Inerelore D0oose gov

2375 esDElalhy INoSe governmen! progta™e Jor leg 4.8
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BRAMES, BOPP & HAYNES
' ATTORNEYS AT LAW
8OO SYCAMORE BUiLDING
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Federal Election Commission
1325 K Screet, N. W.
Washington, D. C. 20463
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6 2040342882

- 1325 K Street, N.W.

is also

Ms. Deborah Curry Fxl
Federal Blection Commission . a

¢ D.C. 20463

Rer MUR 1377
Dear Ms. m‘

My client, Planned Parenthood Affiliates of
California ("PPAC"), wishes the following statement to be
Placed in the lic file in re to the PFederal Election
Commission's £ ng that there is reason to believe it
':'!.:hl:tﬂ :r:ttim 441b of the Federal Election Campaign Act

" Act").

PPAC does not believe it vioclated the Act's prohi-
bition on corporate contributions or expenditures "in connec-
tion with" federal elections (section 441b). PPAC believes
that the article which was the subject of MUR 1377, "1980
Candidates How They Stand on Choice," was a purely educational
plece which neither endorsed nor disparaged any candidate
for public office. The article clearly falls within the
press exemption of the Act. One of the pr activities of
PPAC is provision of public information. Publication of the article
explicitly permitted by the regulations on corporate voter
guides. Moreover, the Act was never meant to cover such
informational, non-partisan publications, especially when
distributed to a limited audience. To construe the Act to
prohibit a non-profit corporation from objectively informing
its newsletter subscribers of the stance of candidates in
regard to issues of concern to the organization would raise
serious doubts as to the constitutionality of the Act,
especially with regard to the First Amendment.
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GHEENBAUM, WoLrr & ErnsT

o 437 MADIBON AVENUE
T NEWYORK, N.Y. 10028

Ms. Dehorah Curry

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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