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at 202—523—4057.

Sincerely,

Charles l. Ste:

Associate General Counsel




We app:cciato ok
Commission meet its enf I :
Act. If you have ::{ ions se ¢
the staff member assigned to thic matter,

Associate General COuntel

Enclosures
Conciliation Agreements (2)




f.iading o! p:ebabh cnnu to hdim, do hc:cby_

!_o_llws s

~I. The Commission has .jﬁr&sd-:lctiu over thc
md the subject matter of this prcmding. and this

has the effect of a,n agmmcnt entered pursuant to 2 0.8.
3 ] 4379(&) (4) (A) (i).

II. Respondent has had a reasonable opportunity to

®

demonstrate that no agtion should be taken in this matter.




normal hourly wages.

6. At léast'54~euployees_ofsuorth Anzricanjixiiﬁ!!c

Inc., spent a total of 4868.75 work hours on pxepir;tinn




of thc waqu it paid its uployus whilc f.hc .
cagnm in p:cpuntioa act.ivity ioz t.ha tuu-'
' 5.

ot North A:nerican .Systeu, Inc.

10. . The usual and normal rental charge i.n tht mn-’
me:czal market of the facilities of North Amriean
Systems, Inc., which were unl:.zed to. conduct pnpntation

activity is, as estimated by North American. Sysm. m.,
$3,090.

WHEREFORE, Re_s_pondent f.urt.b;r agrees:
V. 1. That 2 D.5.C. § 441b(a) and 11 C.F.R. § 114.9(a)
requ;re a polit:.cal com:.ttee to reimburse a corpe:atim for

the use of its facilities when more than "occas:tdnal. _ :llollted




aé:eement or any -.requiremem': théieb'f .has been violated, 11:

may institute a civil action for relief in the United States

o
.

Dist:.ict Court for the District of Colunbia.







,u mndcd ("thn m").
rl!o:th Mim Sy:tm.

settle and dispose of this matterxr ahd £inally ;ndftf

end these proceedings, and in the spirit of conciii&ti@n;as
piovided'for in thé Act and as éuégéstud by the ch;iliioh.
the Commission and Respcndents duly enter into eonéiliitién
pursuant to 2 0 S.C. 54379(3)(4)(5)(1) and do hereby agruc

as follows.




‘lists for sald fundraiser, making follow-up
and Xxeeping :_cgo;d.,j These activities A

‘normal wo:king hours and the employees were paid

sy NAS. ' ‘ - |







5)

mnm csvso.on)- win be paid to the -rrua'
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the znpnndont

writing if you
‘Should you wish
public record,

iomth& Grm R
Associate Guunl Counsel "¢/*
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If you have any questions, plolte contaet nﬂﬁtn.
at 202-523-4057.

] incét ely ¢

Charles N. stidle
General Counsel

Kenneth A. Gross N,
Associate General Counsel ”ﬂ¥V .
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United St
Northern 1
o.s. mp‘

Commission de

believe that Vi
and the Carter-
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We appreciattf
Commission meet its
Act. If you have
the staff member as

Enclosures

By

. Kenneth A. Gross

Chtzlu l. senh
Glllttl]. Mnul

Associate General Couhsel

Conciliation Agreements (2)




McGarry and Reiche voted affirmatively in this

Attest:

Received in Office of Commission Secretary: 4-8-82, 12:44
Circulated on 48 hour tally basis: 4-8-82, 4:00







"Close the file in MUR 1314
2. Approve the attached letters.

Atta

1 - Civil penalty (2 pages)
2 - Letters (3) (3 pages)







IF HOT CORREOY FLEASE NOTIPY US PROMPILY. NO RECEIPT DESINED

ANOUNY




is udc.

If you have any queationn. plom canthct‘ llm: 'lhiu
at 202-523—4057.

Sincitely;

Charles N. Steele
General 1

Kenneth A. Gross
Associate General (;onnsel




18 you htn'
the staﬂ mbcr




3. william
United States
Northern Dis
‘U.S. Departs
U.S. Cour
Cleveland

1980.

. After condu
Commission det
believe that Vir
and the Carter-)
U.8.C. § 44lb(a
Campaign Act of
entered into conci
these agreements

We appreciate your
Commission meet its enm

Act. If you have lng ques
the staff member aln-gnid“

' éimnlr;

Charles N. Steele
General Counsel

Xenneth A. Gross ‘
Associate General Counsel

Enclosures
Conciliation Agreements. (2)




Paid for by the Carter/Mondale Re Election Commitsce, Inc.
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Associate Gene

Enclosure
Conciliation Agreement




"Ameriean 8ystems, Inc.
uow, THEREFORE, the Commission and n.spondent,?

participated in informnl'ncthods of cencilintion,

follows:
I. The Commission has . jurisdiction over the
and the subject matter of this proceeding, and this agmnqunnt
has the effect of an agreement entered pursuant to 2 U s. e
s 4379(&)(4)(A)(i).
II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.




and runn;ng computer lists, nnking tllophont eﬁlll
recording responses, and koeping reco:dn

S North American Systems, Inc., paid its
employees for the time they conducted preparatxon lctivity
for the fundraiser in an amount equal to the employees’

normal hourly wages.

6. At least 54 employees of North Amgric;n;Sy-tc-q,

Inc., spent a total of 468.75 work hours on preparation




of postago, and in the amount of $3,494.12 toz‘
'of the wages it paid its employees while the
engaged in br?paration nctivity for the fundra:

9. North American Systoms, Inc., did not'
and Rsspondent did not pay, for the use of tho
of North American Systems, Inc.~

10. The usual and normal rental charge in the com-

mercial market of the facilities of North American
Systems, Inc., which were utilized to conduct preparation
activity is, as estimated by North American Syttcnn,‘lnc.,
$3,090. 54
WHEREFORE, Respondent further agrees:
V. 1. That 2 U.S.C. § 441b(a) and 11 C.F.R. § 114.9(a)
require a politica; committee to reimburse a corporation for

the use of its facilities when more'théh "occasional, isolated




£or the use of the corporation s facilitios.
VIxI.'-nhspondont shall not undtxt-ke any actt
is m vioiotion of the Federal Election Camaiqn
‘as amended. 2 U.S.C. § 431, et ggg
IX. The Commission, on xeqnoot of anyone fil
complaint under 2 U.S.C. § 437g(a)(1) conccrning'thl

at issue herein or on its own mot;on, may review

with this agreement. If the Commission believes thoﬁfhhiso"”

agreement or any reguirement thereof has been violatod,tit

may institute a civil action for relief in the United States

District Court for the District of Columbia.







noti!y yuu uhnn the lntire file hll hcin u;
If you have any gquestions, pleaso eontlct Huurl‘ﬂhitc
at 202-523-4057.

Sincerely,

Charles N. Steele

Iy 0,
enneth A. Gro :
Associate General Counsel
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4) That mnpmbl- collminn oﬂorts .
will be pur to ensure payment of
the monies due NAS from the Carter-
Mondale Presidential Committee."

In view of your letter of September 16, 1981, we
wish your advice as to whether we might proceed to comply
with the terms of the Conciliation Agreement at this time.
Your letter admonishing that the "confidentiality provisions
of 2 U.S.C. §437g(a) (4) (B) and §437g(a) (12) (A) remain in
effect until the entire matter has been closed.” leavesus
with some doubt as to whether we should proceed now or
await the closing of the entire matter. We shall refrain







LAW OFFICES
RAGAN & MAsON
THE FARRAGUT BUILDING -
90»0 SEVENTEENTH SYHEFT. N. W,
WASHINGTON. D. C. 20008

HAND DELIVERY

Maura White, Esquire
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463
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S0 u\v orru:es
~ RAQ N & ‘MaSON
/ THE | muv BUILDING.
! m:vm:mu STREET, N. W,
muo'rou.u €. 20008

Kenneth A. Gross, Esquire
Associate General Counsel
Pederal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463




win h- m\l‘d t.o‘ mnz.
Mondale P:eaidontul Cm:lt.tu "

In view of your letter of hptqb-: 16. 1981, we
wish your advice as to whether we might proceed to conply
with the terms of the Conciliation Agreement at this time.
Your letter admonishing that the “confidentiality provisions
of 2 U.S.C. §437g(a) (4) (B) and §437g(a) (12) (A) remain in
effect until the entire matter has been closed." leavesus
with some doubt as to whether we should proceed now or
await the closing of the entire matter. We shall refrain







LAW OFFICES
o RAGAN & MasoN
- THE FARRAGUT BUILDING
€ 900 SEVENTEENTH STREET.N.W.
WASHINGTON. D. C. 20006

o 4

Scott Thomas, Esquire
General Counsel's Office
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463




LAW OFFICES
\N' & MasoN
muv tuuomo

TEENTH STREET, N. W,
: m;a NGTON. o c. 20008

Maura White, Esquire
General Counsel's Office
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463
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auhlit aqy factui
public record

The Commission w
been closed..

If you have any qn.stions plnnsc contact
the staff member assigned to this matter, at nz-szamlu

Sincerely,

Charles N. Steele
General Counsel

Assocxate Genetal ounsel

cc: James Stanton
Robert Devoy
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any information de nect:
attempt from becﬂhiaq‘_ : wit :

of the respondent and the CQunission

any such information to become part of ‘the
Please advise us in writing;-

Sincetéljk

Charles N. Steele

Associlate Genef-l;Counsel

cc: William Kraus




,--»!'ne file tn uﬂn_ uttw will :miq
client nas complied with paragraph V 5 of
which requires the pﬂ!llu ‘of 50 ¢£
Please forward thc eif 1 n

A8 you may know 2 u.s.c. § 4379(!)(‘“
any information derived in connection with any c«
attempt from becoming public without the written
of the respondent and the Commission. Should
any such information to become part of the pnblic rcunwd.
please advise us in Vrittnq.

sincerely,

Charles hl. Steele
General Counsel

mlU 4/0 ¥/

BY: Kenneth A. Gross
Associate General Counsel

c¢ccs William hkrause




, m-mt ta intumm wh.tch cm
:qn_d aftci: invostigation. the !‘oderal E miou C
.*tioreinum “the Commission®) dcwmimd that ¢
| "_“",'.le cauu to holieve that uonth Mim s

. Respon( (hareinafter "NAS®) and Vincent G. Marot
; Chlimn (-Indiv.‘i.dual R“pond‘nti) viOICtﬂd 2 u |

a provision of the Federal Election Campaign Act‘
as amended ("the Act“), by using the,office faci;z 
North American Systems, Inc., and as to Vincehtfé;j
by‘consenting as a corporate officer or director:tb
of said facilities, in excess of that which is occas
- isolated or incidental, to organize a Carter—uonﬂi_

Presidential Fundraiser Dinner held on May 29.-198G.a?

NOW, THEREFORE, and notwithstanding, in orderigo
settle and dispose of this matter and finally and foxmaliy
end these proceedings, and in the spirit of conciliation as
provided for in the Act and as suggested by the Commission,
the Commission and Respondents duly enter into conciliation
pursuant to 2 U.S.C. §437g(a) (4) (A) (i) and do hereby agree

as follows:




Carter-Mondale Presidential chniﬁ;ae.f Th9 adttv

lists for said fundraiser, making follom-up tele;
and keeping records. These activities were conducted~during
normal working hours and the employees were paid therefor

by NAS.




overhead for NAS.

6. NAS did not bill thn Carter-uondall

dential Committee for the use of ita !acilitiet.,"

7. Respondent Mnrotta was auare that Has.hilled
the Carter-Mondale Presidential Committee only for the

salary. expenses of NAS employees and the postage.




of ss,oso.on, bei.nq the mmh

aforcla;d tacilitie:.

Catter-uondale Presidantial c°mnittce.

5) A civil penalty of Seven nundred r‘fty
Dollars ($750.00) will be paid to the Treasurer of the
United States by NAS pursuant to 2 U.S.C. 5437g(a)(5)(A)
within thirty (30) days from the date this agreement becomes

effective.




g Sy M .
General Counsel

(ug 22 /557

Individually




Nave ‘vintated 2 v.d.c m(a) by W t
reimbursed in-kind mto contributions from NAS.

two basic comments in reply.

1. The Cartexr-Mondale Committee will of eournmtnm
whatever reasonsble reimbursement is ultimately ‘
be gwing to MAS under the Federal Election Campaign Act.* l!o
will review the outcome of the Commission's investigation of
NAS, with the aim of expeditiously resolving any aspects of
this matter that involve the Committee's reimbursement and
reporting obligations.

While the Committee has no independent knowledge of MAS's
detailed operations to prepare for the May 1980 fundraiser, we
are concerned about some of the legal principles reflected in
the "General Counsel‘'s Factual and Legal Analysis"™ ["GC Report"]
attached to your letter. Two examples will illustrate our con-
cerns: (a) The implication of the GC Report (p. 3) is that
*individual volunteer activity” by corjorate employees is
impossible, as a matter of law, whenever a corporate officer

* This would include commercially reasonable debt settlement
as permitted by the Commission's regulations.




| wlit:l.cal acti.vity dur:l.ng what would othe:v:l.u h' ;
period, provi.M that the time taken or released

what extent) MAS made a "contribution" by virtue of
that MAS employees worked on political activities +
work hours (with one employee spending 104 hours and 53 ot
employeaes an average of 6.9 hours each). Why isn't thi
ciple discussed or even mentioned as relevant in the GC

2. The Committee did not "knowingly” accept an
bursed in-kind corporate comtribution, in violation of
§441b(a). The Committee did not know (and could not
have known) the very detailed, specific facts about the
to-day use of NAS staff and facilities, in conjusction
pweparations for the May 1980 fundraiser, which allegedl
require the Committee to give additional reimbursement
Only NAS (and the Commission after its investigation) «
have access to the very detailed information about the
NAS facilities and staff that determine whether there wis
"occasional, isolated, or incidental®™ use of NAS co:po:nt.
facilities for "individual volunteer activity" (11 C.P.R.
§114.9(a)) or an in-kind corporate contribution by NAS that
calls for additional reimbursement of NAS by the Committee.

The Committee specifically provided the organizers of the
May 1980 fundraiser with a manual explaining the applicable
campaign election laws. [See attached affidavit of Timothy W.
Finchem, National Fundraising Director of the Committee]. MAS
was specifically requested to bill the Committee for all reim-
burseable expenses. [Id.] The invoices submitted to the Com-
mittee by NAS seemed reasonable. ([Id.] We know of no campaign
committee that would have the time or resources necessary to
make a more detailed check into outside organizations®' pre~
fundraising activities of the sort that the Coomission under-
took in its investigation of NAS in this matter under review.
The Committee's extensive efforts to comply with the law in




resources pur.uug minor, i.na_dv.runt

of campaign law. As a prime example,
mission appears to misconceive the pur
the conciliation process. The purpose
punitive but corrective.

practice of requiring an ah:lu:l.on of
not required by statute, and runs con

the principle of #oluntary cowpliance.,
payment of a fine, before the Commission ¢
cludes a conciliation agreement, proceeds
this misconception. It is the opinion of
committee that if the Commission would:
closely follow the legislative intent of
statute, substantial resources could be
in this as well as in other areas of
ment.

Rept. 97-30, 97th Cong., lst Sess. p. 2 !w

This case against the Committee surely 1
an instance of "minor, inadvertemt violations of cs
No punitive action against the Committee is ant
circumstances.

OF COUNSEL: Sincerely,

Timothy G. Smith édw‘d\) 8
Carter-Mondale
Presidential Com- Edwin E. nuddluau. III
mittee, Inc. 918-16th Street, B.W,
1666 K Street, N.W. Washington, D.C, 20006
washington, D.C. 20006 202-737-6580
Attorney for the Carter-Mondale
Presidential Committee, Inc.




'-m-:lttu, Inc. ("the Comittoe'l. I am g-ncuny tuﬂi_.

~ﬁhruott0fwas dinner :chairman.
2. In connection with such events, it was Cbu-iteﬁ;
fpolicy and practice to inform local event hosts of the re uire

.  of the federal election laws, including the relevant-contriﬁmtién

"f“}lilitations andéprohibitions. Typically, local fundraisers were

provided with a packet 6f materials, including a legal summary.
In addition, where it appeared that corporate facilities-nigh£ be
used by an organizer or host of an event, it was Committee ﬁdlicy
and practice to request that the organizer/host arrange for the
corporation in question to invoice the Committee for payment of an
appropriate reimbursement amount. In addition, the Committee
routinely made available its fundraising and legal office staff to
answer any particular questions a local fundraiser might have.

3. In the case of the event in question, Mr. Terry Mac-

Auliffe of my staff visited Mr. Marrotta approximately 10 days




(@) that ur. llarrotta untioned that‘!u
ing track of thc tiu of his sccreury m

working on the event. ,

(@) that satisfied that the p:epa:atiom o

event were being adequately handled, li:. MacAu

did not remain in Cleveland for the ‘ ‘.

pre-event period, but returned to Wash » qton.

4. Thus, the Committee had no detailed knowledge of the
day-to-day preparation for the event. This situation is not
unusual at the height of a presidential campaign. Particularly
where, as in the current instance, a Committee staff member was

not on-site for the full preparation period leading up to the




to the Commi ttee l«nad :ouonable to u uhm thof ' vﬁm
 for rei.nbu:smnt. lhving no nnonable bui.l ‘o quuttm »

' invoices, these amounts were approved.

6. Thus, at no tiu aid my of.'tim or any other MM'

: 'petsonnel of which I am aware have any information that o
lead us to believe that the invoice amounts discussed lbm;mo
insufficient to fully reimburse NAS or that NAS had made uy othsr
expenditures that could be deemed to constitute corporatd mm:l.bu-
tions in kind. Under the circumstances, it would be most un!d.r
and contrary to fact to conclude that the Committee kmwinqu

accepted a corporate contribution in kind.

mothy . Finchem

Subscribed and sworn to, before me, this 27th day of
August, 1981.

Pub

My comissgn expxres ‘#-/‘Vﬁ




a1 AUG2T

The Honorable John Warner McGarry
Chairman, Federal Election Commission
1325 K Street, N.W.

Washington, D.C. 20463




Maura White, Esqg
General Counsel
Pederal Blection
. 1325 K Street, N
Washington, D. (

Dear Ms. White:
Per our conw

inform you that

the Carter-Mondale

Edwin E. Huddleson, I1II,
918 16th Street, N.W.
Washington, D. C. 20006




. :
Wﬂl. lld. 20014

AFRARARARRAAR

Edwin E. Huddleson, III, Esq.
General Counsel's Office
Federal Election Commission

" 1325 K Street, N.W.
washington, D. C. 20463
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cc: Edwin E. Huddleson, III, Esq.
918 16th Street, N.W.
Washington, D. C. 20006




o e

| Ccapter-Mondale Presidential Comm.
4710 Bethesda Avenue
Bf¥hesda, Md. 20014

]|
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Maura White, Esq.

General Counsel's Office
Federal Eleciton Commission
1325 K Street, N.W.
Washington, D. C. 20463
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thil nnttor. at 202-513-4080.

sincetnly;

Charles N. Steele

By: Kenneth A. Gro
Associate General COunseL




Federal n.cucn Mﬂ
Act").

Considering tho
expeditiousl z
agres to a 3

due, therefore, on Aw
please contact Maura
this matter, at 203-533—!0‘0.

Charles N. Stesle
Gameral Counsel

n\wfllmle |

¢ Kenneth A. Gross
Associate General Counsel




AUGUST 6, 1981
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Attachment:

Letter dated August 4, 1981
From Carol Darr




1325 K Street, N.W
Washington, D.C.

Owing to the Commit
the Committee no 1lc
the Committee must
services, and antic
other matters.

Thank you for your

Sipcerely,
(Mm
Carol Darr

Deputy Counsel

cc: Timothy G. Smith, Esq.




- Federal Election umissior
1325 K Street, N.W.
hington, D. C. 20463
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, 3 t&&t £u t. sh
ur cuhlittte, the Cn-nission may 1uﬁ
lieve that a violation has occurred and
formal conciliation. Of course, this does n , de
settlement of this matter through informal conciliati
prior to a finding of probable cause to believe if you so
request by letter.

The investigation now being conducted will be confi-
dential in accordance with 2 U.S.C. § 437g(a)(4)(B) and
§ 437g(a)(12)(A), unless you notify the Commission in
writing that you wish the investigation to be made public.
If you intend to be represented by counsel in this matter,
please advise the Commission in writing by sending a letter
of representation which states the name, address and telephone
number of counsel, and authorizes such counsel to receive all
notifications and other communications from the Commission.







. any tactunl or lagll uattrdalo which
to the Cﬁllillion‘l con;idttatiungcﬁ

'this lettcrz. Stats-nnts should

o In the. ahsenec of any

demonstrates that no further action
your committee, the Commission may find'prnhabl
 believe that a violation has occurred and proceed with in-
.. formal conciliation. Of course, this does not preclude thn
settlement of this matter through 'informal conciliation =
prior to a finding of probable cause to believe tf you 80
tequest by letter.

The investigation now being conducted will he confi-~
dential in accordance with 2 U.S.C..§ 437g(a)(4)(B) and
§ 437g(a)(12)(A), unless you notify the Commission in :
writing that you wish the investigation to be made public.
If you intend to be represented by counsel in this matter,
please advise the Commission in writing by sending a letter
of representation which states the name, address and telephone
number of counsel, and authorizes such counsel to receive all
- notifications and other communications from the Commission..







contribution by the
,('Cnnlittpo').

uunctrning a news article which &

on August 10, 1980. The news articl

‘Marotta, Chairman of NAS, was the dinne: chain
~ Carter-Mondale fundraiser held on May 29, 1980
‘violations of the Federal Election Campaign

as tnnndcd, are alleged in the news articl..

Upon conducting an xnvestigation the cu-ntasion has
determined that Vincent Marotta and Thomas Marotta, Viee-
President of NAS, spent a considerable amount of time
during the business day, prior to the fundraiser, conducting
fundraising activities on the premises. of NAS. Moreover,
54 employees of NAS, who apparently volunteered to work on
fundraising activities, did so during their usual working
hours. Invoices for the costs of the employees® time
($3,494.12) and postage ($2 646.05) were submitted to the
Carter-Mondale Committee in early June 1980. The filings
of the Carter-Mondale Presidential Committee subseguently
reported outstanding obligations to NAS in the amounts of
$3.494 12 and $2,646.05 for "fundraising.®




activitiel did not result in any incretie in
to the corporation.

Section 441b(a) of Title 2, it
-prohibata a political committee from knowingl
or receiving any contribution from a corporl'
connection with a federal election.

occasional, isolated, or incidental use of

of the corporation for individual volunteer
connection with a federal election and requi
corporation be reimbursed only to the exten!
overhead or operating costs of the corporati
The term "occasional, isolated, or incidental
means, when used by employees, an amount of a

any particular work period which does not prevent
from completing the normal amount of work which
usually carries out during such work period, or,
by stockholders other than employees, such use d
with the corporation in carrying out its normal’ ac;
11 C.F.R. § 114.9(a)(1)(i) and (ii).

Pursuant to 11 C.F.R. § 114.9(a)(2), a stockh
employee who makés more than occasional, isolated, o
cidental use of a corporation's facilities for indiv -
volunteer activity in connection with a federal electlon\ia
required to reimburse the corporation within a commercially
reasonable time for the normal and usual rental charge for
such facilities. The term "normal and usual charge® for
goods is defined to mean the price of those goods in the
market from which they ordinarily would have been purchased
at the time of the contribution. 11 C.F.R. § 100.7(a)(1)
(iii)(b). For any services, the term "usual and normal
charge®™ means the hourly or piecework charge for the services
at a commercially reasonable rate prevailing at the time
services were rendered. Id.

| The issue in the matter involves the use of the

facilities and staff of NAS to conduct activities on behalf
of the Carter-Mondale Committee. In the General Counsel's
view, in order for an in-kind contribution from NAS to the




ated. or’ tneidentnl.

e rtrst. it appearl that V£ne.nt uazotta. vua"
‘man of the Pundraising Dinner Committee, 3
teers” from among NAS employees, that at lea
were working together on the. fundraising activi
the corporate officers were aware of and approved
- of the corporation's facilities and employees duting
work hours. In addition, corporate officials, act
~ the scope of their employment, knew of and consen
the employees their regular salaries for the time t
conducting fundraising activities uslng corporate £
Because the impetus for the fundraising project did not

from the employees themselves, and because corporate:
authorized the use of the corporation's employees and
the activity does not, in the General Counsel's view,
*individual volunteer activity” within the intended s
11 C.F.R. § 114.9(a). ‘

Second, as at least 54 employees were 1nvolved, a
at least 468.75 hours were used over a three week perioi
much more than "occasional, isolated, or incidental use
was made of NAS facilities. According to records submi el
by Vincent Marotta, 25 employees spent more than four hourt~'-"
on the fundraising activity. See 11 C.F.R. § 1l14. 9(a)(l)(iii).
Some employees appear to have spent full work days on such
activity, and one individual spent a total of 104 hours on the
project. The evidence suggests that the amount of activity
of many employees would have been sufficient to prevent them
from completing the normal amount of work carried out during
the work period. See 11 C.F.R. § 114.9(a)(l)(i).

Because the use of NAS facilities was neither "occasional,
isolated, or incidental®™ nor "individual volunteer activity,"
the corporation should have billed the Carter-Mondale Committee
for the usual and normal rental charge for the facilities,
rather than for the increase in overhead alone. See 11 C.F.R.
§ 114.9(a)(2). For the office space, utilities, telephones,




]involvcd is paid unl or work act ; _

‘employee's time is considered his own to use

11 C.P.R. § 100.7(a)(3)(ii). Because they serve G
corporation’s Chairman of the Board and Vice-Pres el
respectively, and because they have both stated in affidav tt'
that their responsibilities for the company are no

by hours of work per pay period, it appears that no pqyiuﬁ

by NAS for their time spent on political activities couli

be substantiated.

Although the time of Vincent and Thomas Marotta is ﬁbt
to be included in the amount chargeable, their use of the’
facilities of NAS should be included. They have indicated
in affidavits that the amount of time spent by them on the
fundraiser was "considerable" or "intermittently each day’
during the two to three week period preceding the dinner."
Therefore, their activities were not “"occasional, isolated,
or incidental.®" Accordingly, the normal and usual rental’
charge for the facilities of NAS used by the Marottas (e.g.:
office space, utilities, and telephones) must be added to -
the amount billed to the Carter-Mondale Committee.
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James Stanton
Robert DeVoy

Ragan and Mason .
Parragut Buildtng
900 Seventeéenth St
Wash ingm' D.C.

Dear Messrs. Stant

§ 441b(a), a prov
Act of 1971, as a
use of the faciliti

the facilities of Hﬂs
or 2 U.S.C. § “lfi i

o
”
R -]
o~
e
™
o
Lo
-
o~
&

The Commission has a dut, to atto-pt ho t-lolvt ,
violations for a period of thirty to ninety days by i
methods of conference, conciliation and persuasion
entering into a conciliation agreement. If we are unnblc to
reach an agreement during that period, the Commission may
institute civil suit in United States District Conrt and
seek payment of a civil penalty.

We enclose conciliation agreements which this office
is prepared. to recommend to the Commission in settlement
of this matter. If you agree with the provisions of the
enclosed agreements, please sign and return them to the
Commission within ten days. I will then recommend that
the Commission approve the agreements. Please make your
check for the civil penalty payable to the U.S. Treasurer.

e e e e







tundtaisxng ac

that there is no
violated 2 u.s.c.'sr

the facilities of na; to
Or 2 Usb.Ce § 441f.
there is no probable
Thcmas Marotta, or NAS
connection with the scl

o~
-
”
©
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©
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“he Commission has a dﬁt to.attu.ﬁt to ranolvc lnch
vivlations for a pericd of thirty to ninety days by informal
wethods of confereace, conciliation and persuasion, and by
entering into a counciliation agreement. If we are unable to
reach an agreement during that period, the Conmission may
institute civil suit in Lnited States District Conut and
seek payment ot a civil ptnilty.

We enclose conciliatian agreements nhich this office
is prepared to recommend to the Commission in settiement
of this wattexr. If you agree with the provisions of the
enclosec agreemeénts, please sign and return them to the
Commisslion within ten dayse 1 will then recommend that
tiie Coamission approve the agreenents. Please make your
check for the civil penalty payable to the U.5. Treasurer.







-Mmm;mﬁu‘m,m -‘l!uly 14.
'wmmmmmmam-
the following actions in MUR 1314:

mmm.wmwimm(m') i
2 U.S.C. §441b(a) in regard to the soncimum ,uh i
employees. it

Find no probable cause to believe Thomas Marotta
violated 2 U.S.C. §441f.

Find reason to believe the Carter-Mondale Presidential
Committee violated 2 U.S.C. §441b(a).

Apprweﬂelettersmﬂminaﬁmagremtsatw
to the General Counsel's June 29, 1981 report.

%&«—sz-w

Secretary of the Commission







on mab-r 21, 1980. On January 7, 1981, the co-
-dntntnin-l to il-uo adﬂttional queutions to rhdill

ﬁvtneont lnmnttu: !-lponucs were received on a-nhnry‘
Additional information was obtained in writing from

for the respondents on February 18, 1981. On April 20
three briefs were mailed to counsel for the ru-pondea:

The briefs recommend that the Commission find probable

to believe Thomas Marotta, Vincent Marotta, and Nas‘vtj"

2 U.S.C. § 441b(a) in regard to the use of NAS facilities, il
probable cause to believe the three respondents violated:vams;c.
§ 441b(a) in regard to the solicitation of NAS employees,

and no probable cause to believe Thomas Marotta violated

2 U.S.C. § 441f. Response briefs were received on uay‘a. 1981.

II. Legal Analysis
A. NAS, Thomas Marotta, and Vincent Marotta

The General Counsel's probable cause recommendation concerns

the use of the corporate facilities of NAS by Vincent Marotta,




dnd;thl 54 o-plo&!p- o! uns Unnt Un&l htyond thc
1thn czclption Eor 'occalional. 1:01&&.&. or 1ncldtl

 of corporate facniuu found at 11 }c.r.n. $ 114.9(a

accntdingly. the co:poratiou should.hnvu billcd thu,wW-
fnnndalc Cnnnitﬁce for thu a:ual and aotnnl chungc
of tueh faeilitios.
lnsponaonts' connntl first raisct a ptoeeduzna
to the effect that thq "reason to believe" notice prov

did not adequately apprise them of the possible viblatinl

which the General Counsel recommends pursuing. It il‘l:atzﬁwﬁ;"

that a "new® allegation is belng made without having givun
respondents the notice eontenplated in the Commission's
regulations. To the contrary, however, the initial notiéq}
given to the respondents was sufficient to apprise them of

the basis of the apparent violation which is the subjoct‘df
the present probable cause recommendation. The factual and
legal analysis which accompanied the reason to believe letters
referred specifically to 11 C.F.R. § 114.9(a) which deals with
the use of corporate facilities, and indicated that there was
evidence that Thomas Marotta had used the facilities of NAS to

solicit employees. The fact that the evidence subsequently




e apparent vica;tton. -&nct"thly'hnvu r
e ho) the Gcnaral Counsel’s btl.ﬁl.:,,f

';of eurporutc tacilitle-. n.spoadent:' counsel an‘*

activities (see 11 C.F.R. § 114.9(a)(ii)) and that thi:

standard should apply to Vincent Marotta becaﬁse he-dnui
percent of the corporation's stock. In tegara to thg:

of Thomas Marotta, counsel's argument is less clea§;¢'ihq,_
response brief of Thomas Marotta states that his activittii
should be held against the standard of § 114.9(a)(i) and that
Thomas Marotta's activities did not in fact "interfere with the
corporation in carrying out its normal activities.® However,
respondents' counsel has incorrectly stated the standard of

§ 114.9(a)(i). The correct standard at 11 C.F.R. § 114.9(a)(1)
is one of "an amount of activity during any particular work

period which does not prevent the employee from completing the
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.cuvuus of gg_.z m llarotn and vmmt na
. the activitm eﬁ m uﬁu«s who uze pud for

ulaing? e!totts.‘ xn addit.ion to counnl'n muppct

_“mt the m ol! pnd voluamu is "s

to suggest that‘the~enployees involved'FHEte‘prevbntaq¢
completing the normal amount of work for that period.”
asserted that‘since the late spring and early nun—or jdu'
are the slowest months of activity for NAS, the Cbll1§0i1§
should "disregard the contention that there was an iﬁfé'
with the normal work of this period.*” Thus, it is the poht én
of the respondents that because there was no increase in oviihcad
to NAS, and only the activities of Thomas and Vincent Marotta
are relevant in this matter, the activities fall within the
purview of 11 C.F.R. § 114.9(a) and no additional reimbursement
to the corporation is required.

Furthermore, the response briefs argue that the interpre-

tation of 11 C.F.R. § 114.9(a) as contained in the Explanation




organization facilities for iadiviauil
activity. The Commission took the posit
if the stockholder, employee or member:
burses the corporation or labor organiz:
the use, such use will not be a violati
Federal law. In determining the proper
for reimbursement, the Commission reject
option which would have required the stoc
employee, or member to reimburse for all
even if the use did not result in any i
cost to the corporation or labor organiz
Rather, the Commission adopted the pre
sections w A require an individual

burse for occasional, isolated or in
Ix to the extent Eﬁat the corporat]

ogganization Incurs expenses aE%ve it

%gggﬁyin costs as a result of such acti”'
emp -——2—;33;37-—-—-—--L :

asis

Additionally, counsel asserts that an opinion iss
the General Counsel while the § 114.9 Regulations were
being drafted further supports respondents' arg I;I_:‘;f'l“l"ﬁ

concerning reimbursement for the use of corporate facilit

Counsel's argument focalizes on the followingapﬁﬁinﬁtiL

I am of the view that when a profession:
volunteers his or her services to a c ign
carries the volunteer efforts out in faciliti
and with equipment he or she normally uses in
pursuit of his or her professional employment,
and where no increase in_the usual overhead

costs for the use of such space and‘fic.lihies
is incurred because of the volunteer effort

there is no need to allocate an rtion of the
usual overhead costs as a contribution. (emphasis added)

Finally, the assertion is made that the General Counsel is

seeking to impose a different level of reimbursement for the

use of corporate facilities in this matter than the Commission




such - lctiv:ltiu without ttimring a uqutrmnt -

comntm bq-«uilburud for the use of thc faci
Indud. tho respondents do not cvon explqi.n the

their contention. It is thc view of tho:’m;-a'l'] :

that as 11 C.F.R. § 114.9 specifically addresses m

corporate facilities by both ®"stockholders and emp.
and “"other persons,” a corporation which permits an
to use the corporate facilities must be reimbursed :
with § 114.9.
Respondentéﬁxargunent that volunteer activity”.
conducted during a three week period
isolated, or incidential use" of corporate facilities is
equally unfounded. Section 114.9 of the Commission's regulations
sets forth specific standards to define the term “occasional,
isolated, or incidential use.® In regard to corporate employees,
the standard is one of whether the employee is prevented from

completing the normal amount of work which the employee usually




:.of vi.mnt a.wm y. 1t u thc mw o£ mm
v-th;t 8 114 9(-)(1) is the standatd to ht npplild ; _
m aud Vimﬁt lumtn. ainu as ofﬂecn of ms,

i au nplmn of m.‘

tmue counsel argnes that there is "uo “Ldance tﬁ
suggest that employees were prevented ftom eaupleting |
normal amount of work" during the three-week period. thﬂ>
foundation for respondents' argument is that the ngjbt@,
of the business of the corporation takes place in tﬁ&J?
half of the calendar year. Although respondents' ¢0ntdé§w
concerning the flow of its business may be true, it docﬁfnét<
appear likely that a corporation organized for profit woﬁid
retain at least 54 employees throughout the year unless there
was significant business to occupy the employees' time. The

volunteer time of NAS employees varied from one hour to 104

1/ As stated above, it is not clear from Thomas Ma ot&a B
reply brief that it is his contention that this standard i

also applicable to his activities.




"rhus. tho Gon-ral Coun-cl re-ains of the vion
activittns of tho 54 NAS o-ploy.nu. Thonlt
Vincent larotta do not constitnte occaaional,
o: incid.ntial use of cotporate facilitian.
Another issue in this matter involves the

dividual volunteer activity{' As stated in the

Counsel's Briefs, it is the view of the Generaiicﬁuhaj;

that while the activities of Vincent and Tholliﬁhlxﬁt£i~

may constitute such activity, the activities of tbt:Sl_

NAS employees do not. Besides the respondents® unpﬁﬁbotttd
statement that paid employees' use of corporate tag;lstt-s»
is not relevant, respondents argue that there are 'no.éitei'.
to the record which support the General Counsel's statement
that Vincent Marotta "sought out" volunteers. However,

the response of Vincent Marotta. indicated that there was

a "need” for volunteers to carry out fundraising activities,
that Vincent Marotta was in charge of the fundraising dinner,
and that 54 of his employees ultimately were paid to carry

out fundraising activity. The General Counsel's conclusion




entpotnh. !acilitlcs.  If cueh a ltandard is not
'cotpotation must be reinbnrsed for not only the i

in overhead, but also the usual and normal charqcafdﬁ
of such facilities.

the respondents' reference tOVanvOpinion~of'cﬁﬁﬁi(”
(oc 1975-30), incorrectly cited as an Advisory 0pinion.'ti
equally unconvincing. As an Opinion of Counsel, such opintnnﬂ
represents only the view of the General Counsel, and not“tﬁq 
view of the COMEission. More importantly, the opinion w&s
released in March, 1976, prior to the draft regulations noted
in counsel's response briefs.

Finally, respondents' reliance upon the disposition of
MUR 1261 is misplaced. While MUR 1261 involved the use of
corporate stationery, the evidence available did not expressly

indicate that corporate facilities were used in preparing the




Carter-Mondale Cosmittee for reimbursement.®

supports thi:veontention»by.atatingfthat he‘hasit

of this additional information, it is the position

General Counsel that Thomas Marotta should not non

considered to have consented to the making of an inﬂkiud‘
contribution by NAS to the Carter-Mondale campaign. ~nevtr-
theless, it continues to be the position of the General

Counsel that NAS should have billed the Carter-Mondale committee
for the normal and usual charge for the facilities ugili:ed

by Thomas Marotta while conducting volunteer activities on the
committee's behalf.

The instant matter also involves the General Counsel's




- and reports filed hy th. Cart-t-landnlo Pt!lid‘ht111'
indicate that th. connltttc wus billad for th. eontl o! labot

and postage alone. Thus, the evidence anggesta that tho

Carter-Mondale committee was both aware that the facilities

of NAS were used to conduct fundraising activities on the
commnittee's behalf, and that the committee was not billed for
the use of the facilities.

In view of the foregoing, the General Counsel recommends

that the Commission f£ind reason to believe the Carter-Mondale




behalf of the Carter-Mondale Presidential Committee. |
3. Find no probable cause to believe Thomas ua:btti;“V£ﬁ¢Qﬁt
Marotta, or North American Systems ("NAS") violated 2 U.5.C.

§ 441b(a) in regard to the solicitation of NAS employees.
4. Find no probable cause to believe Thomas Marotta violated
2 U.8.C. § 441f.

Se Find reason to believe the Carter-Mondale Presidential
Committee violated 2 U.S.C. § 441b(a).
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’Janea stanton

Robert DeVoy .
Ragan and Mason
Farragut Building
900 Seventeenth St
Washington, D,

Dear uessrs.'siqntnﬁé

and North n-erican
§ 441b(a), a provi
Act of 1971, as

that there is no )
violated 2 U.S.C.

the facilities of Naﬁ,
or 2 U.S.C. § 4412."

violations for a petiod af thirty :

methods of conference, conciliation and perinl-ac
entering into a conciliation agreement. If we are

reach an agreement during that period, the Commission may
institute civil suit in United States-District Court and
seek payment of a civil penalty.

We enclose conciliation agreements which this office
is prepared to recommend to the Commission in settlement
of this matter. If you agree with the provisions of the
enclosed agreements, please sign and return them to the
Commission within ten days. I will then recommend that
the Commission approve the agreements. Please make your
check for the civil penalty payable to the U.S. Treasurer.

L G D e M D g







'dennusttetee that no further actiam :
your committee, the Commission may find b. cause
~ believe that a violation has occurred and ptoceed uith

. formal conciliation. Of course, this does not

settlement of this matter through informal coneilletlcn -
prior to a finding of probable cause to believe 1f“you eo
request by letter..

The 1nveatxqation now being conducted will bz confi-
dential in accordance with 2 U.S.C. § 437g(a)(4)(B) and
§ 437g(a)(12)(A), unless you notify the Commission in-:
writing that you wish the investigation to be made- publie.
If you intend to be represented by counsel in this matter;
please advise the Commission in writing by sending a letter-
of representation which states the name, address and telephone
number of counsel, and authorizes such counsel to receive all
notifications and other communications from the Commission.- -







.contribution by the Ca
“(“Committee”).
('ﬁas') at 1eés
e of the facili_

rning a news art;ele which
e 10, 1980. '

Llola = L
 aunnded, are alleged in the: neUl=att1clc

/. . ‘Upon conducting an investigation the CQHDilaion han
determined that Vincent Marotta and Thomas Marotta, vtcc—
- President of NAS, spent a considerable amount of time
during the business day, prior to the fundraiser, conducting
fundraising activities on the premises. of NAS. Moreover,
54 employees of NAS, who apparently volunteered to work on
fundraising activities, did so during their usual working
,hours. Invoices for the costs of the employees®' time
. ($3,494.12) and postage ($2,646.05) were submitted to the
- Carter-Mondale Committee in early June 1980. The filings
of the Carter-Mondale Presidential Committee subsequently
o7 reported outstanding obligations to NAS in tMe amounts of
. »N$3,494 12 and $2,646.05 for 'fundtalsing. '




activitica did not teault in any increase in oﬂ
to the corporation. e

Section 441b(a) of Title 2, United Statll
prohibits a political committee from knowing

connection with a federal election.

Section 114.9(a) of Commission Rggulationa
stockholders and employees of a corporation to
occasional, isolated, or incidental use of the. fac:
of the corporation for individual volunteer acti
connection with a federal election and requires
corporation be reimbursed only to the extent
overhead or operating costs of the corporation
The term "occasional, isolated, or incidental use
means, when used by employees, an amount of activi
any particular work period which does not prevun&
from completing the normal amount of work which
usually carries out during such work period, or, w

with the corporation in carrying out its nornal
11 C.F.R. § 114.9(a)(1)(i) and (ii).

Pursuant to 11 C.F.R. § 114.9(a)(2), a st ,
employee who makes more than occasional, isolated
cidental use of a corporation's facilities for ind
volunteer activity in connection with a federal election
required to reimburse the corporation within a commercially
reasonable time for the normal and usual rental chqu “for
such facilities. The term "normal and usual charge® for
goods is defined to mean the price of those goods in the
market from which they ordinarily would have been purchased
at the time of the contribution. 11 C.F.R. § 100.7(a)(1)
(iii)(B). For any services, the term "usual and normal
charge” means the hourly or piecework charge for the services
at a commercially reasonable rate prevailing at the timo
services were rendered. Id. o

The issue in the matter involves the use of the By
facilities and staff of NAS to conduct activities on behalf
of the Carter-Mondale Committee. In the General Counsel’s .
view, in order for an in-kind contribution from NAS to the




 teers® from aaoug’ll&;gnpf“
vere: wonking togothu:_eu.tht_

conducting fundttislng : ing co
Because the impetus for the fundraisiug project daid

from the employees themselves, and because corporate o
authorized the use of the corporation’s employees and

the activity does not, in the General Counsel's view, cco
"individual volunteer activity' within the intended seopq«ot
11 C.F.R. § 114. 9(.). :

Second, as at least 54 enployees were involved, and
at least 468.75 hours were used over a three week period,
much more than "occasional, isolated, or incidental use®
was made of NAS facilities. According to records suh.ltted
by Vincent Marotta, 25 employees spent more than four hours '
on the fundraising activity. See 11 C.F.R. § 114. 9(&)(1)(111).
Some employees appear to have spent full work days on such
activity, and one individual spent a total of 104 hours on the:
project. The evidence suggests that the amount of activity
of many employees would have been sufficient to prevent them -
from completing the normal amount of work carried out during
the work period. See 11 C.F.R. § 114.9(a)(1)(i).

Because the use of NAS facilities was neither 'occasional.
isolated, or incidental® nor "individual volunteer activity,"
the corporation should have billed the Carter-Mondale Committee
for the usual and normal rental charge for the facilities,
rather than for the increase in overhead alone. See 11 C.F.R.
§ 114.9(a)(2). For the office space, utilities, telephones,




. hey s
eorporation £ cnaitnnn of ‘the Board and Vice-Pre id
respectively, and because they have both stated in

that their responsibilities for the company are

by hours of work per pay period, it appears that no

by NAS for their time spent on political activitiol>eould
be substantiated. ‘

Although the time of Vincent and Thomas Marotta is not
to be included in the amount chargeable, their use of the
facilities of NAS should be included. They have indicated
in affidavits that the amount of time spent by them on the
fundraiser was "considerable® or "intermittently each day
during the two to three week period preceding the dinner."
Therefore, their activities were not "occasional, isolated,
or incidental." Accordingly, the normal and usual rental
charge for the facilities of NAS used by the Marottas (e.g.
office space, utilities, and telephones) must be added to
the amount billed to the Carter-Mondale Committee.







General Counsel
Federal Election
1325 K Street, N

Dear Mr. Steele:

tnclolcd“p‘
of each of the three

matter. Ten copies
cover to the Secretary

Enclosures




e : 1n thn gllegcd violation of 2
v  1hnnas lnrottl. tﬂ: th. !bllowing :aasons:
(1) that e : , an emplqyee of ‘
North American Systems, Inc., was at 1o
time a named respondent in the ?edcrali
Election Connission M.U.R. Proceeding 1},

and;

that the General Counsel conducted an

04

investigation of the allegation of a
violation of 2 U.S.C. 441f and recommended

to the Commission that there was no

| HAY 8 P2

probable cause to believe that the loan

}
-

to constituted a violation

of said section, and:;
that the loan which was made by

Thomas Marotta to




public
mld cmtitut.,

in Pederal !lnetian Commission Procoedingn
M.U.R. 1314(80).

Respectfully submitted,

Ragan & Mason
900 - 17th Street, N. W.
Washington, D. C. 20006
(202) 296-4750

Attorney for Respondent




m % r;-um-m "thlt on Octobor 17. 1980 ¢n

"h-110v0 thnt you violatad 3441b(a) of thn rcd.tnl"
3c!lpl1gn ‘Aot uf 1971. as ulnndhd  The Chlitntn
continued as follouu: *The Genoral Counsel's fact”
legal analysis, uhich formed a basis for the chI&s‘
finding, is attached for your information." -Thb, 
were brought on the basis of a news article whieh
in a Cleveland paper. e

Also included with the Chairman's notifidﬁ‘ .
letter was a set of questions to which he requestqd'ﬁﬁiL"
respondent provide replies.

On November 21, 1980, the respondent transmitted
the replies, (submitted under oath), to the Commission's
questions through counsel. These responses were prepared
after a lengthy and painstaking reconstruction of the

events leading up to the Fundraising Dinner held on May 29,




unttcxs were tully addr.sutd in letter £oru onf
1981.

§441b(a) , and accompanying such notification was

stating the position of the General Counsel on‘:h(wv””

and factual issues of the case. It is noteworthy that the

Brief of the General Counsel recommends a dismissal of all
substantive charges, and the introduction of an entirely

new factual basis for the alleged violation.




thn bnlis !or thu,
believe that a violttion of s‘&lb(a) had oeeuzr.d
the following:

*"The issue in this matter becomes
therefore, one of whether Vinceat
Marotta was acting as an individual
volunteer or, alternatively, was
acting within the scope of his
employment or was otherwise authorized
by North american Systems, Inc.

If the activities of Vincent Marotta
were within the scope of his employ-
ment, then the solicitation would be
considered a violation of 2 U.S.C.
§44l1lb(a) by Vincent Marotta. The basis
for an ap arent violation of §¥41b(a)
Is two To irst, the solicitation
constitutes egf13=ﬁin3'3bntr§5ution to

e Carter Campaign by North American
Systems, Inc.; second, North American
Systems, Inc. would Rave made partisan
communications to its employees otﬂer
than its stockholders and executive or

nistrative pgrsonnel.jgﬁémphaéis added)




However, the General Counsel is nﬁw‘rncﬁﬁnhuding

Cammitsidh £ind probable cause tp.bclicvd a ?109}'

occurred with respect to new charges for use of
of North American Systems, Inc.lin-exéqsl ofiwhlﬁ_hﬁx.
as being "occasional, isolated, or incidental ua§;' »rhx:
the first time, on April 24, 1981, the General cdundil)
while dropping all substantive charges for solicitation,
now recommends a violation of a very technical provision of
the regulations.

Respondent is at a loss to understand how the

General Counsel can, at this late date, drop all pending




rosponﬂunt has eontonded th:oughout th.l. proa !
heretofore stated, this inwestigation arose frun a
ncupnpervarticle which was rcplate.with innuqqdp g@ﬂ
speculation and totally lacking in factual mt.r 1
article was an attempt to discredit the activiti&i

respondent, and bring him into disrepute in the

It is regrettable that such venomous personal attacklﬁihpuld

occur, but respondent believes that the recommendatidn'of
the General Counsel to dismiss the substantive allegations
represents a vindication of his position that would other-
wise be unavailable to him. The position of the General
Counsel is analogous to that of the editors and publisher
of the WASHINGTON POST who relied upon the legitimacy of




'rcqurlﬂ tlm: th.ts
tf:nliuv-d ot thn hu:dnn ot

:ogulations of the red.ral sloetion Culni
Section 111.9 of the Canission'c
designated "The reason to b‘olievc_ finding;

(2 U.S.C. 437g(a) (2)" provides, in r'eleva.nt"

follows:

"(a) If the Commission. . .d.t-:nincw,.
. . .that it has reason to believe
. . .its Chairman or Vice-Chairman
shall notify such respondent. . .
setting forth the sections of the
statute or regulations alleged to
have been violated and the alleged
factual basis supporting the

finding.

Respondent submits that the alleged factual basis,
supporting the original finding of the Commission that it had




cannot be supported is per se a dismisonl of thit

However, respondent will demonstrate that a‘ndv

charge for the violation of 441b(a) for use of corporation
facilities is without merit.
III. THE PROBABLE CAUSE RECOMMENDATION

On page 13 of his Brief, General Counsel asserts
the new issue with which respondent is faced in this'
matter, namely, that he used the staff and facilities of
North American Systems, Inc. "to conduct activities on
behalf of the Carter-Mondale campaign."”

At the outset, it is important to note this

matter concerns a single fundraiser, and the preparations




billed the Carter-Mondale campaign only forIthc"
rate of the cnployees involved and for tha‘cq.t
poStage.!i fhn implication clearly remains thnt
were, in fact, other costs incurred by No:th

Systems, Inc. which were somehow "absorbed," tht§ 

resulting in an in-kind corporate ccntribution‘by~north -
American Systems, Inc. Respondent affirms that there

were no other costs. There was no additional cost incurred
by North American Systems, Inc. by virtue of the volunteer
activity of certain employees for the fundraising dinner.

The computer charge to North American Systems, Inc. is a




Fiudtvidnll volnnﬁ..t lctivity': nor ihnﬂldllt hQ"
 'occasional, 1»1.;«&. or inci.dcntal. ve Mo support
f"tirst conttution thlt this was not *individual voI
i'm:lvity,' the e-mm Counsel asserts that "Vi
vulunteer Chai:mnn of the rund:aisznq Dinner Co
.;!EEEEE;SEE 'voluntters' from among NAS'anloycai,lf'
. least 54.emplojees were working together on thnvf’
Activities, and‘that'the corporate officers wch "

and approved of the use of the corporation's faciiii

employees during regular work hours.” As to thq*tll'qlff“'
that Vincent Marotta “sought out" volunteers from aiéh§  
NAS employees, the General Counsel provides no cites to the
record which would support such a statement. The individual
volunteer activity which allegedly transcends the acceptable
standard can be measured only against the activities of

the respondent. The volunteers who stuffed the envelopes,

were paid and the Carter-Mondale Committee was billed




oy

vplﬁnﬁéhr natu:e. 'Thprcﬁﬁxo. Gdneraljcdﬁhgiifij*

raising project did not come from the employees

as constituting substantiating evidence. The

did, in fact, have the impetus for his pefsbnal'vb;
activity, and his are the only actions under conlidiritibn.
The General Counsel pursues this argument»wiﬁh

a second element as follows:

"Second, as at least 54 employees
were involved, and at least 468.75
hours were used over a three week
period, much more than ‘'occasional,
isolated, or incidental use' was
made of NAS facilities."




tion tom p:obable caust and should bo sulnlrily‘
by the Commission.

the "evidence suggests that the amount of activity
employees would have been sufficient to preveutf

completing the normal amount of work carridd.oﬁﬁ=

that work period" respondent replies that there ia no

evidence which suggests that employees were prevontad fren
completing the normal amount of work for that perioad.

Respondent advises the Commission that the late spring and
early summer months are traditionally the slowest months of
activity for North American Systems, Inc. This corpofation

is involved with the manufacture of a consumer appliance




p.riod as mf ‘-hihig..‘ ' ‘.‘
less the .vidtnce. ‘ : i

‘The ditﬂculty nu:oundinq tho scmu ,
'°pinion that tho rolpondnnt vialatod 441b(a) by :
than occasional, isolated, or incidental use of .
facilities without rdimbnraunnnt for office space,
utilities, and computer use, centers upon the doczuﬁt
interpretation of the phrase "occasional, isolatd” ' w

incidental use of corporate facilities." If th. uun:hlw '

NAS facilities were only '6ccasiona1, isolated, or ' T
incidental,” no violation could have occurred. Eunillr.:r
the General Counsel contends that the use of facilities vire
more than occasional, isolated, or incidental, thertfoxe.
absent reimbursement for office space, utilities, telephones,
etc., 441b(a) would have been violated. The proper appli-
cation of the facts of this case to the Federal Election
Commission regulations is important to the inquiry. Conse-

quently, it is essential to examine past Federal Election




J_ﬂlll 9(&)(1) in an nt;

~ the r-guut.tan.« At I.ust f.om: liffe versions
'~:-gu1ue1on were drafted in 1976 and within each s
_‘:lma.i.on thern we:a smnl utgmgivu offered.

“ ing thesa var:tou: dnfts of m‘;bta;-(fu.* omi

to precisely what the regulaﬁion should state.

in the June 22, 1976 draft of §114.9(a) (1), the
Counsel's draft recommended to the Commission thnt for
activities other than voter registration and the

tration of separate segregated fund,

scorporate facilities may not be used

for any other activities in connection

with a federal election." 2/
Now this proposed regulation was a good deal different
than what was recommended to the Commission by the General

Counsel in May of the same year, for note that in May,

the proposed 114.9 read, in part,




: rhe Connislion rejeetnd an option_
' which would hmw;::nhibitﬁ thc m of
corporate labor organizatio

for individual valunteer activity :
Commission took the position that 12 th.
stockholder, employee or member reim-
burses the corporation or labor. o:qant-
zation for the use, such use will not
be a violation of Federal law. 1In
determining the proper formula for :
‘reimbursement, the Commission rejected
an option which would have required the
stockholder, employee, or member to
reimburse for all use even if the use
did not result in any increased cost to
the corporation or labor organization.
Rather, the COMMiSEidn adopted the pres-
en t subsections ch require an indi-~
vidual to reiﬁBu:scV!or‘gécasional,

fsolated or incldental use only to the
éxtent that the corporation or labor
organization incurs expenses, above its
normal operating costs as a result orf
such acEEviEy. 27 (emphasis added)




.rngulttion rcsponﬂou# hxinga to thn attnnelah
2 Ca-u.uion an Advim olrj.nion by thnt nﬂ' £
acw.nul. John nu:phyuuch was publhhld at ¢
the rogulation now in qunstion vas being p‘

I am o! thn vicw that whnn

g ro I. Oﬂl

51 aac in the us ‘ ' :
FT"'ﬁ'"W Imumm!’m

because of the voluntee, effort, there

no nee 0 a at
overheac costs as a contrl-ut on 5/ (¢

In his Brief, General Counsel cites-an_‘ -'Advisory
Opinion relating to an entirely different subsection of
11 C.F.R. 114.9 which has no bearing on the present factual
situation. This referenced Advisory Opinion, cited by the
General Counsel, addresses the question of outside campaign

volunteers going into the offices of an unrelated corporétion




m‘_!:m‘nf w- mnl counmm onl
'niltakcnly raiie- upon an irrel:vant Aaviuory dp
view of the facts of the case), but he also has om
any reference to a recent Matter Under nnviqw%ﬂhggﬁ

contained a very similar set of facts and,ihi:iinfhi

recommended that all proceedings be termiﬁaﬁdd ltﬁﬁhl
Reason to Believa stage of the proceedings. ev.n

that matter arose on the basis of a complaint filed hy
an outside citizen, whereas this present case arises
from a newspaper article.

In that case, M.U.R. 1261 (80), filed againqt
the McGovern Campaign Committee, Larty's Food Products,
Inc., Chip Goodman, et. al., the General Counsel, after
investigation by Staff Member White, recommended that the




£ '?:

treated as an xn-kind corporate contribntion.;?
does not understand how the facts in M.U.R. 12

which was finalized in November 1980, while the.

investigation was already underway, by the same Pedera:

Election Commission staff member, are different from the

case at hand. Apparently, the fact that Chip Goodmin used
the facilities, personnel, and equipment of Larry'i Foods,
while rightfully seeking re-imbursement only for aptual
expenses was satisfactory to General Counsel in that

instance. Respondent does not understand why General




"'--vtoum‘ of Section ST A) b aconied, e
qnd{violative of‘thq‘CQHnisnion'c rqgulationl,“‘
recommends a dismissal of all charges igninst'thp“
which were alleged in the original Pactual and Ldgll
Memorandum, and creates at this stagc of the pro

‘an entirely new factual basis for a violationm.

Furthermore, while the General COunsel‘¢§q§§£:=

that the activities of the respondent were more than.
"occasional, isolated, or incidental," Counsel urges the
Commission to adopt a different standard for re-imbursement
than was in the mind of the Commission and its General
Counsel at the time of the promulgation of the regulation
under consideration herein. Second, General Counsel, in
this Brief dated April, 1981 seeks to impose a different

standard for re-imbursable costs for this respondent than




Washington, D. < 20006
(202) 296-4750

Attorney for Respondent




rram G-unrll Counlnl Johh unrphy o rhe Comniacian
May 10, 1976, p. 30.

zxplanation and Ju.tification of the Diaclocuro
House Document $94-573, Explanation and Justitic;ti
Part 114, p. 20. See also: Explanation and Justif
of Regulations, Prescribed by the Federal Election
April 13, 1977, p. 35.




; 1 on qu m o! 1971. as
'3!hn Chaixnan s 1.ttnr coatinusd as follows. "The

' Ccnmsel's faceuu and legal analysis, which formed a
for the Commission's finding, is attached for your
ihformation.' The charges were brought on the basidlpﬁ-
}newn article which appeared in a Cleveland paper.

Also included with the Chairman’s not;fication
letter was a set of questions to which he requested the
respondent provide replies.

On November 21, 1980, the respondent transmitted
the replies, (submitted under oath), to the Commission’s
questions through counsel. These responses were prepared
after a lengthy and painstaking reconstruction of the

events leading up to the Fundraising Dinner held on May 29,




and factual issues of the case. It is noteworthy that the
Brief of the General Counsel recommends a dismissal of all
substantive charges, and the introduction of an entirely

new factual basis for the alleged violation.




bonm that a viouuon”' of suib(n) had

the f.ollowing:

*The issue in this uttor hocm
therefore, one of m-r Vinccnt

volunteers or, altqmtivcly, ml
acting within the scope of their
ment or were otherwise authorized- by
North m:ican Systems, Inc. ;

If the activities of Vincent and
Thomas Marotta were within the scope o:E
their employment, then the solicitation
would be considered a violation of 2 U.S.C.
§441b(a) by North American Systems, Inc.

The basis for an a ent violation of
§dd1b(a) 1s two Ioﬁ: first, the solicita-
tion constitutes an in-kind contribution to

the Carter Ea.gpaI n by Noxth 1

Systems, Inc.; se%é'uﬂ. North 1

ystems, Inc. would have # pa g an

communications to its oyees other than

its stockholders anﬂ executive Or adminis-
added)

trative personnel.” 1/ (emphasis a




- Iounv.:. on April 24, 19!1.

’Act had occurrod for thc solicit:tion chn:ynd‘
basis for the iuvactigation.
is now recommending that the Commission find

to believe a violation had occurred with respect

charges for use of the facilities of North An.rtcnn.j‘
Inc. in excess of what he stated as being 'occaaiui&l.
isolated, or incidental use.” For the first tinn. en.nptil 24,
1981, the General Counsel, while dropping all subatantivo
charges for solicitation, now recommends a violation of a
very technical provision of the regulations.

Respondent is at a loss to understand how thé

General Counsel can, at this late date, drop all pending




oont.ndad throughont th.so p:uu.edings. As hi
this 1nyuatigation arose from a nnn:papcr artig;
replete with innuendo and :p.gulat;an and*tqt;l;g
factual material. The article was an attempt to

the activities of Vincent and Thomas Marotta, and

into disrepute in the community. It is regret 

venomous personal attacks should occur, but respon&
believes that the recommendation of the General couns.l
to dismiss the substantive allegations represents a
vindication of their position that would otherwise be
unavailable to them. The position of the General Counsel
is analogous to that of the editors and publisher of

the WASHINGTON POST who relied upon the legitimacy of




-this action; and this. r.opondnnt asacrts.

-ragnlatlons of the r.d.ral Election C
~ Section 111.9 of the Commission*:
decighated 'The;teason'to believg.findinq: 
(2 U.S.C. 437g(a) (2)" provides, in relevant }
follows: e

"(a) If the Commission. . .detn:ninnn'
. + .that it has reason to believe
. + .its Chairman or Vice-Chairman
shall notify such respondent. . .
setting forth the sections of the
statute or regulations alleged to
have been violated and the alleged
factual basis supporting the

.n

finding."

Respondent submits that the alleged factual basis,
supporting the original finding of the Commission that it had




gt

uhii‘uuuld. ;g_ofgjctg bcjngwﬂépaiaci,

charge for th¢ violation'of 441b(a) for use 01: 3;,
facilities is without merit. |

III. THE PROBABLE CAUSE RECOMMENDATION L

On page 13 of his Brief, General Counsel asserts
the new issue with which respondent is faced in thii‘
matter, namely, that the staff and facilities of North
American Systems, Inc. were used "to conduct activities on
behalf of the Carter-Mondale campaign.”

At the outset, it is important to note this

matter concerns a single fundraiser, and the preparations




postage.” The implication clearly remains that

were, in fact, other costs incurred by uofth

Systems, Inc. which were somehow "absorbed," thua

resulting in an in-kind corporate contrihut;on by NOIth
American Systems, Inc. Respondent affirms that there

were no other costs. There was no additional cost incurred
by North American Systems, Inc. by virtue of the volunteer
activity of certain employees for the fundraisingidiﬁner.v

The computer charge to North American Systems, Inc. is a




| gght out 'voluntenrs' from among uas cnployoat,

least 54 employees were working together on the fu
activities. and that the co:porate officurl wnrc

and approved of the use of the cozporaticn'l faci;

employees during regular work hours." As to the

that Vincent Marotta "sought out" volunteers from tlhug IIS
employees, the General Counsel provides no cites to tho
record which would support such a statement. The individual
volunteer activity which allegedly transcends the acceptnble
standard can be measured only against the activities of the
respondents, Vincent and Thomas Marotta. The voluntae:i

who stuffed the envelopes, were paid and the Carter-uondnle




activities vere af a voluntec: naturc. !hnrof'
'COunsel is in error by using such phrasca as "

cqployecs.thnnselves..s' as censtituting subctan
evidence. The envelope stuffers were paid for the
while Vincent and Thomas uurotta did, in £act.'ﬁ§v.:

impetus for their personal voluntary activity, and their

actions are the only ones under consideration.
The General Counsel pursues this argqument with
a second element as follows:
"Second, as at least 5S4 employees
were involved, and at least 468.75

hours were used over a three week
period, much more than 'occasional,




o ptoblble eam . -nnum- be ‘ -u-m:ny &1,

the CGllinsion.‘ : :

rurthjtnore, while General COuntel 'a:_
the 'ev;donoe sugqests that ths amount of acti”
employees would have been sufficient to prevcut;g
completing the normal amount of work carried éﬁf 
that work period" respondent replies that thtrc 1-,
evidence which suggests that employees were prevented trun
completing the normal amount of work for that period.
Respondent advises the Commission that the late spring and
early summer months are traditionally the slowest months of
activity for North American Systems, Inc. This corporation

is involved with the manufacture of a consumer appliance




!hn ai!ficulty su:zonading tha
that t.hc rupomhnt v:l.alae-d 4415(]

faeilities without roinbursanunt for of!icc tpa}
utilitias, and computer use, ccntcrs upon thn
interpretation of the phrase 'occasional..itolatdﬁgfék.

incidental use of corporate faéiiitios.' If‘th"hifﬂofh

NAS facilities were only "occasional, isolated, or .
incidental," no violation could have occurred.  n6th§:)-

the General Counsel contends that the use of féctliiiis‘WQ:e
more than occasional, isolated, or incidental, théiitorey
absent reimbursement for office space, utilities, telephones,
etc., 441b(a) would have been violated. The proper appli-
cation of the facts of this case to the Federal Election
Commission regulations is important to the inquiry. Conse-

quently, it is essential to examine past Federal Election




ingﬂnu various drafes of u«a smm. one
eoncludu that thm:. ezistod a qood deal of confu o1
o prociuly what the regul.ation should state.

in the June 22, 1976 draft of §114.9(a)(1),
Counsel's draft roco-lended to the Commission thit.
activities other than voter te'gis_tration and the

tration of separate segregated fund,

scorporate facilities may not be used
for any other activities in connection
with a federal election.™ 2/

Now this proposed regulation was a good deal different
than what was recommended to the Commission by the General
Counsel in May of the same year, for note that in May,

the proposed 114.9 read, in part,




for i.ndividm vo].untm activity. The
Commission took the position that if the
.stockholder, employee or member reim- -
burses the eorporntion or lahor organi
zation for the use, such use will not
‘be a violation of Federal law. 1In
determining the proper formula for .
reimbursement, the Commission njactod
an option which would have regquired the
stockholder, employee, or member to ‘
reimburse for all use even if the use
did not result in any increased cost to
the corporation or labor organization.

Rather, the COunission adopted the pres-
en t subsections ch require an indi-
vidual to reimburse Ior ':oc!Lca—T's onal,
sola or 1 ental u e
exten dration O T

organization incurs expenses, ve its
normal operating costs as a result orf
such activity. _%7 (emphasis added)




the _:‘éguhtion now in 'miﬁioti m being__ 'pr'

I am of‘thn view thlt Uhnn a

_overhea- costs as a contrl-ut on.

In his Brief, General Counsel cites an Aﬂvisdry
Opiﬂion relating to an entirely different subsection of
11 C.F.R. 114.9 which has no bearing on the present factual
situation. This referenced Advisory Opinion, cited by the
General Counsel, addresses the question of outside campaign

volunteers going into the offices of an unrelated corporation




_ ri outthis’ca.-. h-cuuso til porlonshinhchia duﬂa
"mvomia here fall into paragraph (a). e
- muauo:mmcmlmw"'
nistnkenly relies npon an irrelevant ndvisoxy 0piliﬁn'(

view of the facts of the case), but he also has e-&ﬂl 
any reference to a recent natter Underxr Raview which
contained a very similar set of facts and whercin hﬁ ,
recammended that all proceedings be terminated nt'thl'
Reason to Believe stage of the proceedings. even ﬁhﬂuﬂh_
that matter arose on the basis of a complaint filed by |
an outside citizen, whereas this present case arises
from a newspaper article.

In that case, M.U.R. 1261 (80), filed against
the McGovern Campaign Committee, Larry's Food Products,
Inc., Chip Goodman, et. al., the General Counsel, after

investigation by Staff Member White, recommended that the




ctpncity--.u- The Gmun cmu did m'm’ 'ta
secretarial time, the typewriter and othir ofr\
ment used in preparing the 1xsts and tha lcttu:t
ocverhead for office space, utilities, tele

treated as an in-kind corporate contribution.

does not undetstand how the facts in M.U.R. 126'

which was finalized in November 1980, while thﬁ;-
investigation was already underway, by the sann{p"

Election Commission staff member, are differentfftum”th§

case at hand. Apparently, the fact that Chip Goodman used
the facilities, personnel, and equipment of lLarry's Foods,
while rightfully seeking re-imbursement only for actual
expenses was satisfactory to General Counsel in that

instance. Respondent does not understand why General




»th-”cennisaion to uakq a finding u& pcnblblo
violation of SQetion 441h(a) has aucn::ud
and violative of the Commission's :ﬁgnlations;‘--f

recommends a dismissal of all chgrgds againstftﬁi77
which were alleged in the original Pactual and 1

Memorandum, and‘creatés at this stage of the ﬁtﬁ

an entirely new factual basis for a violation. 
Furthermore, while the- General COunliibit

that the activities of the respondent were more thanFﬁl_

"occasional, isolated, or incidental," Counsel utges.thn

Commission to adopt a different standard for re-imbursdncnt

than was in the mind of the Commission and its General

Counsel at the time of the promulgation of the regulation

under consideration herein. Second, General Counsel, in

this Brief dated April, 1981 seeks to impose a different




and ratification by the Counission of ths

‘theories would impose upon the public a

as to discourage legitimate political activ
corporate officials.

900 - 17th Street. N. W.
Washington, D. C. 20006
(202) 296-4750

Attorney for Respondent




P:an Gon.ral counsel John uurphy'to Thc Connis on
May 10, 1976, p. 30.

!xplanation and Justification of the Disclosure F
House Document #94-573, Explanation and Justificat
Part 114, p. 20. See also: Explanation and Justi
of Regulations, Prescribed by the Federal Election
April 13, 1977, p. 35S.

Federal Election Commission Advisory Opinion 1975-30




_ m}oﬁ Canplign act' of 1971, as mm "
vletter continund as follows *The General Counscl

and legal analysis, which formed a basis for thg.'
'rinding. is attached for your info:mation.‘ 1hna ”
were brought on the basis of a news article uhich
‘in a Cleveland paper.

Also included with the Chairman's notxfication
letter was a set of questions to which he requested thn
respondent provide replies.

On November 21, 1980, the respondent transmitted
the replies, (submitted under oath), to the Commission's
questions through counsel. These responses were prepared
after a lengthy and painstaking reconstruction of the

events leading up to the Fundraising Dinner held on May 29,




undu onth of tho nltml t.o vh:lch thu-
dircctad.

to r.spoudant 8 oonnanl on !hbruary 11, 1981. Qul
'V-attcrs were fully addtnss.d in I.ttor forn'

On April 24, 1981, respondent received
notice from the General Counsel that his office

prepared to recommend that the Commission find j

cause to believe that the iespondent violated 2 g.8.
§441b(a), and accompanying such notification was ¢t _ :
stating the position of the General Counsel on th@ iigai,
and factual issues of the case. It is noteworthy ﬁhat ﬁhe
Brief of the General Counsel recommends a dismissal of all
substantive charges, and the introduction of an entirely

new factual basis for the alleged violation.




_thm husis for ﬁhn ediniaaion‘s !inding of a
helievu that a violution of slllb(a) had
the following-

*The issue in this matter bocan-a
therefore, one of whether Thomas
Marotta was acting as an individua
volunteer or, alternatively, was
acting within the scope of his i
employment or was otherwise authorisz
by North American Systems, Inc.

If the activities of Thomas Marotta
were within the scope of his employ~-
ment, then the solicitation would be
considered a violation of 2 U.S.C.
§441b(a) by Thomas Marotta. The basis
for an apparent violation of slii,ra)
is two zofaa first, the solicitation

constitutes an in-Eina contrIbutIop to

the Carter Campaign by Nor American
Systems, Inc.; second, North Amer %gg.
Systems, Inc. would have made partisan
communications to _its employees other
than its stockholders ans executive or
administrative personnel.” _1/ (emphasis
added)




as being "occasional, isolated, or incidental uaﬁ;»

the first time, on April 24, 1981, the General CQunl§1¢

while dropping all substantive charges for solicitationm,
now recommends a violation of a very technical provision of
the regulations.

Respondent is at a loss to understand how the

General Counsel can, at this late date, drop all pending




roipondcnt has cont.ndud tnrowghout‘ thuc ‘pme ,
heretofore stated, this investigation arose fm !'t
newpaper article which was replete with mummm
speculation and totally lacking in tacﬁuai,uiﬁirill;
art;cle was an attempt to disctedit the activiti.l
respondent, and bring him into dis:cpute in thc

It is regrettable that such venomous personal ‘tt‘ck*”ﬂwfild

occur, but respondent believes that the recommenditiohﬂéf’
the General Counsel to dismiss the substantive allegations
represents a vindication of his position that would other-
wise be unavailable to him. The position of the Gengral
Counsel is analogous to that of the editors and publisher
of the WASHINGTON POST who relied upon the legitimacy of




this action: and this.

regulations of the-rcdoral zluction chninl

Section 111.9 of the Connisaion'l”
deszgnated “The reason to believe finding:
(2 U.S.C. 437g(a) (2)" ovidon, in ralovunt
follows:

"(a) If the Commission. . .determi

. « .that it has reason to believe
« « .its Chairman or Vice-Chairman
shall notify such respondent. . .
setting forth the sections of the
statute or regulations alleged to
have been violated and the alleged
factual basis supporting the

finding."

Respondent submits that the alleged factual basis,
supporting the original finding of the Commission that it had




!actual nntn:ial to support

ct, be ne : 28 V_‘F‘t thl:utor.
£1nd:l.ng ‘that the oriqina]. faeuial busts Tor the ¢
‘clnnpt'hu supported is per se a dismissal of this ‘

matter.

However, respondent will demonstrate that a

charge for the violation of 44lb(a) for use of cor
facilities is without merit.
III. THE PROBABLE CAUSE RECOMMENDATION

On page 13 of his Brief, General Counsel assiftl’
the new issue with which respondent is faced in this
matter, namely, that he used the staff and facilities of
North American Systems, Inc. "to conduct activities on
behalf of the Carter-Mondale campaign."

The respondent, Thomas Marotta, is the Vice-

President for Production at North American Systems, Inc.




basis alone, the respondent contends that thi: 
period qualifies under the term "occasional, isoln”

incidental use." This was not a regular pxactieq'_
individual volunteers, who were also emplpycos'ﬂt‘l
American Systems, Inc., and not a contihuing prlétﬁﬁl
These persons kept careful records of their tinh,,iﬁﬁfth@ ‘
cost of their time was billed to the Carter campaign.
These persons were performing merely envelope stuffing
and other clerical functions, they were not making direct
solicitation of contributions.

In the opening description of this new issue,
the General Counsel states that "NAS appears to have

billed the Carter-Mondale campaign only for the hourly




.uus thnra auy 1ndr-¢nj ihﬁutility eﬂltl hy,virtun.
this activity. -Thq only cquts:incu:rtd u.:c labor
postage, and for these costs th.re were invoices
to the c:rter-unndah can.i.tt-.« on a tiuly bnu‘

The aneralchnnth'contends ‘that ehq aéﬁzhf
of the volunteers "should not be considered to cq

'individual volunteer activity'; nor should it be -

‘occasional, isolated, or incidental.'™ To support th#ﬁ:

first contention that this was not "individual volunteer
activity," the General Counsel asserts that "Vincent Marotta,
Volunteer Chairman of the Fundraising Dinner cOmmitteQ.
sought out ‘'volunteers' from amont NAS employees, that at
least 54 employees were working together on the fundraising




 aﬂeocH1ng1y.\ c.rtninly th‘ G-nntnl COunpcl uo“_
_;’uurt mt thm paoyl.c uhn mc pa:l.d !or thcit

paid envelope stuffers at this juncture is not :él

this matter. The only volunteer activity under 1ogitilltc’
scrutiny is that of Thomas Marotta, and the General Counsel
has already clearly found that his activities were of a
volunteer nature. Therefore, General Counsel is in error
by using such phrases as "Because the impetus for the fund-

raising project did not come from the employees themselves..."




d element as £ollowti
"Second, as at least 54
were involved, and at le
hours were used over a
period, much more than 'c
isolated, or incidental us
made of NAS facilities.
'_'occasioual, isolated, or incidental ¥
terms of "individual volunteer activt,
Thomas Marotta's actions, not to the
ltlff. Held against the Pederal Blectinn
‘set forth under 11 C.F.R. §114.9(a) (i),
"f'nOt interfere with the corporation in
normal activities." Therefore the insertion_
‘of hours for which the Carter-Mondale CGnittﬁ

zﬁbr envelope stuffers is totally superfldoﬁs'ﬁo,

Counsel's recommendation for probable cause anh iﬁbg;\-th

summarily dismissed by the Commission.
Furthermore, while General Counsel asserts that
the "evidence suggests that the amount of activity of many

employees would have been sufficient to prevent them from




tha aoconﬂ half of the cal.ndn: year. Reapendunt

fully Tequests that the Commission disregard the
that there was an interference with the normal work of this
periad:ai'not being supported either by the faéta.-gﬁch"’
less the evidence. B 3
The difficulty surrounding the General cdﬁﬁiﬁi’q
opinion that the respondent violated 441b(a) by makihdfiprc
than occasional, isolated, or incidental use of corporate
facilities without reimbursement for office space, tele-
phones, utilities, and computer use, centers upon the
correct interpretation of the phrase "occasional, isolated,

or incidental use of corporate facilities."” If the use of




During the ptriad of time b-tv.-n April 1976 and

the then General Counsel of the Federal Election c;]'
Mr. John uurphy. submitted a series of proposala conct!ninq
114.9(a)(1) in an attempt to formulate a final vcrsiau;ol.

the regulation. At least four differing versions of'tﬁp '

regulation were drafted in 1976 and within each sepgr¢t§ 
version there were several alternatives offered. 1In rc@icw-
ing these various drafts of 114.9(a) (1), one inescapably
concludes that there existed a good deal of confusion as

to precisely what the regqulation should state. For example,
in the June 22, 1976 draft of §114.9(a) (1), the General




S 4 an.
of the ticilitios of a eo:aatatiom or

labor organization for other activity
which is in connection with a Pederal
election and will be required to
reimburse the corporation or labor
organization only to the extent that
the overhead or operating costs to thn
corporation or labor organization are
increased. _3/

It was not until July 2, 1976, that the General
Counsel put forward a draft of 114.9(a) (1) which was
reflective of the regulation as it stands today. 1In

explaining the final version of then General Counsel's

recommendation to the full Commission, Mr. Murphy statéd.




any increased cost to the cox
labor organization. Rather,
gg!%%saion adopted the presen
sections which require an .
o reimk se for occasional,
ental use on to Ehe

T L on or DOY
Ii - ‘ BXpe " above S NOXMm
operating costs as a result o

actliv Y- _& emphasis addec

This was the prevailing interpretat

'?the Federal Election Commission could best 1

‘use of corporate facilities in connection with
‘campaigns. Therefore, respondent urges the (

to apply the explanation and 1nterpretat10n by etunr
General Counsel Murphy as to the intent and n-nning o!
its preparation of the language of the regulation'at the
time of adoption by the Commission. As further evidence
of the interpretation envisioned by the drafters of the

regulation, respondent brings to the attention of the




rofessional volunteers his or
services to a campaign and carr
volunteer efforts out in fac tiet
and with equipment he or she norm
uses 1n pursuit o 18 Or her pro
employment, and where no increase
usual overhead costs for e use
space and facilities 1s incurred

of the volunteer effort, there is
need to allocate any portion o
usual overhead costs as a contribu
emphasis a

| In his Brief, General Counsel cites
Oﬁinion relating to an entirely differenct s
1;11 C.F.R. 114.9 which has no bearing on the pr
;4 jituation. This referenced Advisory Opinion,
£} é.nera1 Counsel, addresses the question of ou ‘
“ﬁ,'volunteers going into the offices of an unrelated

%o use a telephone bank. The subsection to wﬁiﬁh,

Advisory Opinion addresses states in the openiﬂd,iin_.'

"Persons other than those specifically
mentioned in paragraphs (a) and (b) of
this section....”




an outsidn citizen. whereas this prcscnt caan lxildi

7£ran a newspaper article.

- the McGovern Campaign Committee, Larry's Food Prodnctl,
Inc., Chip Goodman, et. al., the General Counsel, after
investigation by Staff Member White, recommended that the
Federal Election Commission "Find no reason to believe
that Larry's Food Products, Inc. or Chip Goodman violaied
2 U.S.C. §441b(a)." In M.U.R. 1261 (80), the viéé-!!residont




-m-muitm. the 'wm ana othnr‘o tice
'mt uufd. in pxmung the lists and the 1¢ms.
:"!Ut ott&en ﬂpucn ntiiitioa,

trcat.d as an 1n~kind corporate contribution.
does not understand how tha facts in M.U. a. 1261 (80
- which was finalizcd in Rovumber 1980, while thm
invastigatian was already undnxway, by the III':'
Elcction Commission staff menher. are d;fferunt
case at hand. Apparently, the fact that Chip eoomn
the facilities, personnel, and equipment of Larry;i”

while rightfully seeking re-imbursement only for actg!; '

expenses was satisfactory}to General Counsel in that
instance. Respondent does not understand why General
Counsel seeks to extract more from respondent who obviously

went even further than Mr. Goodman, in that respondent




uhich were all.gnd 1n‘the originnl raetunl ané

n«uorandun, and cxtates at this stage of the

an entiroly new factual basis for a violation.
rurthazao:e. while the General COunn

that the activitl.a of the respondent were more

"occasional, isolated, or incidental,® Counsel

Commission to adopt a different standard for re—

than was in the mind of the Commission and its aneral

Counsel at the time of the promulgation of the regulation

under consideration herein. Second, General Counsel, in

this Brief dated April, 1981 seeks to impose a dif!.:ent

standard for re-imbursable costs for this respondent than
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The Farragut Build
900 Seventeenth St
W‘Shington. D.Co ‘

on Octohat 17, 19

clients, Vincent K

violated 2 U.S.C.

violated 2 U.S.C. st L 5

in this matter was th-n'fnh

recommend that the nmi

believe that North Amer

and Vincent Marotta violate

probable cause to believe : ; -

§ 441f. The Commission may or nly not pptove the"General
Counsel's tecommendations. ‘

Submitted for your review are. three briefs statxng
the position of the General Counsel on the legal and factual
issues of the case. Within fifteen days of your receipt
of this notice, you may file with the Secretary of the
Commission a brief (10 copies if possible) stating your
position on the issues and replying to the brief of the
General Counsel. (Three copies of such brief should also
be forwarded to the Office of General Counsel, if possible.)
The General Counsel's brief and any brief which you may
submit will be considered by the Commission before pro-
ceeding to a vote as to whether there is probable cause to
believe any violation has occurred.




3 ttenpt fot a mi‘ :
flesa than thirty but nut more than ninety days t
‘this matter thrﬁugh a conciliation agreement.

not preclude settleunnt of this natter-through

White at 202/523—4060.

General

e

Enclosures
Briefs (3)







The cwiuion

Chnrlel N. Ste
General Couns

MUR 1314

G M:tlchod for the '

gtating the position of thi_
factual issues of the above-
each brief and a letter

of the General Counsel's

a finding of probable cause to believe as

no probable cause to believe u to othor

on April 20 , 1981. Fol nam E the R
‘replies to these notices, this Ofﬂ.m v111 nlk. a
report to the Commission.

Attachments:
1. Briefs(3)
2. Letter (1)




’U_f'ler om august 10, 19&0.; The news,itt

chairman of the Carter-Mondale fundraiser. Thomas Harottn-

was 1dent1f1ed as the,v;ce-President of NAS.

The news article alieges that plant foremen emPIDY§df

by NAS were called into the office of Thomas Marotta and
asked to make donations to the Carter-Mondale fundraiser.
Some employees were allegedly loaned funds to make donaﬁidns.’

The Plain Dealer news article supports its allegation by

stating that their review of FEC records indicates that
employees of NAS bought tickets "heavily on May 27 and 28,
just before the May 29 dinner."™ A review of reports filed

by the Carter-Mondale Presidential Committee for the period in
question, revealed that at least 36 individuals employed by

NAS had in fact made contributions to the Carter-Mondale




aused npon the response: tecoived frnn the-

f’ln this uttu-, it appears that ‘the e-ploym

solicxted for contributxons to a Carter-uondale_f'””
dinner by the Vice-Pre81dent of NAS. While NAS does
appear to have authorized the solicitation of itif:
for contributions, both the Chairman and Vice-Prei‘
the corporation appear to have engaged in activitiea
directly relating to the fundraiser during business hourl-'
Employees of NAS who apparently volunteered to work‘on'
preparations for the fundraiser seem to have done so during
their usual working hours. The employees were apparently
compensated for such activity by NAS, and the Carter-Mondale
Presidential Committee billed for the cost of the employees'
time.

The response of NAS states that it did not, nor did any
of "its officers, directors, or agents acting in any official

capacity," solicit the employees of NAS for contributions to




'uho dia conauct: mh solicitat:lon did so as a volun
";the Carter/uoudalo re-election cnunitteu.i Z
The reply. of NAS concludes that it “has nou.f
',authorized_any of.its officers.-employees, or agent
splicitatidns on behalf of any candidates (enphisiﬁ.
 Additionally, the corporation's response asserts tha:
not loan any mbhéy £o employees, nor did it authﬁrifl

its officers, difectors, or agents to loan money to"aﬁy

employee in order that the employee could make aycontt

the fundraiser held on May 29, 1980."

A general statement was included with the response of
Vincent Marotta to questions issued by the Commission. The
statement contends that Vincent Marotta, "acting at all times
as a Volunteer Chairman for the Fundraising Dinner Committee
took steps to insure that the Corporation [NAS], of which he
was Chairman of the Board, was not involved in the Fundraising

Dinner or events leading to such Dinner." It also states that




i l‘he statmt of vineent
‘:fgv%nsent,natatta '1ssuedug_i;'
f;'“involved with the soaicitation
\at all tiue'”to comply with:thl
"that the vbluntaets nust specl‘v‘
solxc1ted that the solicitation in no
[NAS]. Finally, the statement notes thnt vtnceut

“conscious of the necessity to ensure that a11 p:'

were conducted in full compiiancc*with;theviawsj§§q_"

campaign fundraising," and argu237th&t"ail‘aétivi§{ 
carried out in strict compliance of the law." 5 v

The reply of Vincent Marotta to interrogatories statea
that he was not authorized by NAS to solicit either its
corporate employees or any other persons for contributions
to political candidates. He further asserts that he himself
"as Chairman of the Board of [NAS] did not authorize the
solicitation of any employee 6r any other person for contri-~

butions" to the May 29, 1980, fundraiser. Vincent Marotta's




'ﬁthe response naintains that he dia nht

of uas and thnt he "took care that

anad 15 his private capacity and not as chlitu!“

American Systems, Inc.™ 2/ The solicitationt 'hieh
Marotta undertook were conducted 'dnring huainesa

from Vincent Marotta's office on the ptenises"ofilar
Anerican Systems, Inc.," but, according to the tep
not‘diminish Mr. Marotta's job ﬁé:fornéncé-aiV‘ﬁqun :
hours of volunteer work ... represented an inttugidngfhtq.'

the regular discharge of his corporate responsibilitieé;'

1/ In response to a specific question as to whether these
employees ‘were either stockholders or executive or administrative
personnel, Vincent Marotta stated that they were not.

2/ The reply of Vincent Marotta also states that he does not
have knowledge of any solicitation of the executive personnel

of NAS who purchased tickets to the May 29, 1980, fundraiser.

It is Mr. Marotta's belief that the executive personnel of NAS
who were identified by the Commission in interrogatories to

Mr. Marotta, were mailed invitations to attend the Carter-Mondale
fundraising dinner.




3425 66 for the labor 1nvolved iu the use of the connnx“t »

Invoicns for all expenses incurred by NAS were suhlttk
the Carter—-Mondale committee on June 9, 1980, accordiﬂg o

Mr. Marotta's reply. 4/ Counsel for Mr. Harotta h..,‘“

74 rhe response emphasizes that while Vincent uatotta 'dnvoteﬂ
a considerable amount of time® to the preparation for the
fundraiser, he is "paid on a salaried basis and is expected

to manage the affairs of the corporation in an orderly tnuhion
but is not expected to work a particular number of hours per
period-

4/ Based upon documentation provided by Vincent Marotta and
the filings of the Carter-Mondale Presidential Committee, it
appears that NAS submitted invoices to the Carter-Mondale
committee for $2,646.05 (postage), $3,494.12 (salaries), and
$96.00. The 1nvoice for salaries represents the work time

of 54 employees for a total of 468.75 work hours. Employee
work time (salaries) includes labor costs in connection with
"labeling and stuffing envelopes, mailing invitations; con-
structing, maintaining and running computer lists; telephone
calls; recording responses and keeping records."” The time of
Vincent Marotta and Thomas Marotta devoted to volunteer activity
was not included in the amount to be reimbursed.




34& it alsq nates that Thonas uatotta solicited 'nuheroua

ho had no affiliatiOn with the conpany. Th% reply o!
::Harotta £urther explaznp that all of ‘the solicitations-
‘iconducted 'wholly apatt fnou his duties at. the conpnny”

that he adV1sed each of the employees of North Ameticaq'
Systéms, Inc. that they were being solicited by';.. fﬁiﬁifﬁ
a volunteer for the Carter/Mondale Re-election Committéé;iqu ;
not as a North American Systems, Inc. offlcet.' 5/ e

In regard to the solxcitation of the employees of NAB._ 

the response of Thomas Marotta states that the solicitations

5/ The reply of Thomas Marotta continues that "[e]ach
employee of North American Systems was advised that any
decision they made whether or not to contribute was their
personal. decision to make and would have no relationship

to their present or future employment, nor would their
decision result in any benefit to them in their employment."
Moreover, "[tlhis entire separation from their employment
was stressed with each person'sclicited to make every effort
to avoid any misunderstanding and to insure that any decision
whether or not to contribute was a personal one on their part."




'”fas a: voluut.&r. or consented te, or tequested hin
rperaon to eonduct solicitations for eontributions to.
'Catterﬁuondale campatgn. Additionally, the reply asser

__7that although the 'solicitations were cOnductnd with
;fknowledgn of the Chaitnan of the Boatd of Notth Anetichn
:Systems, Inc.;' Thomas Marotta *was not authorized by

North American Systems, Inc. to make solicitations.®”

II. LEGAL ANALYSIS

(a) The law applicable

Section 441b(a) of Title 2,-United States Code, pr

hibits any corporation from making a contribution or
expenditure in connection with any election for federal
office, and prohibits any officer or director of the
corporation from consenting to any contribution or expenditure

by the corporation in connection with any federal election.

6/ Thomas Marotta's response also states that he worked
"intermittently each day during the two to three week
period preceding the dinner on the fundraising solicitation,
as a volunteer for the Carter-Mondale campaigh during lunch
hours and breaks before and after his work hours."




1n conn-etton with a fed.ral elneticn to 1ts s

.and -u-cuttvt or adniniatrntive persunnal and their

| Section 114.9(a) of Commission Regulations perm
ctockhoma-ra-and lnploye.s of a eorporntion to nnk-
occasional. isolated, or incidental use of the facillt-
‘of the corporation for mdividuu volunteer act.tvit-yr in
connection with a federal election and requires that thi
corporation be reimbursed only to the extent that the

overhead or operating costs of the corporation are 1"“

The term “occasional, isolated, or incidental use" gcnntally

means, when used by employees, an amount of activity-@g:ingg
any particulaf work period which does not étevent the ' .
employee from completing the normal amount of work ﬁhicy
that employee usually carries out during such work petidd,‘
or, when used by stockholders, such ase does not interfere
with the corporation in carrying out its normal activities.
11 C.F.R. § 114.9(a)(1)(i) and (ii).

Pursuant to 11 C.F.R. § 1ll1l4.9(a)(2), a stockholder or
employee who makes more than occasional, isolated, or in- .
cidental use of a corporation's facilities for individual

volunteer activity in connection with a federal election is




making of communications' by the corporation to 1ts
employees. thle a corporation may pay for such cqnnnﬁi
cations made to its stockholders and executive and adnlntn:

strative personnel, payments for communications to any

other corporate employees are prohibited under thg»Act.

As discussed earlier, Thomas Marotta, Vice-President
of NAS, solicited the production employees of NAS for

contributions to the May 29, 1980, Carter-Mondale fundraiser.

7/ Unless such activity falls within the communication
exemption of § 441b(a)(2)(A), the communication may constitute
the making of a "contribution or expenditure® under § 441b(a).




-taken 1n the aeope of the o!ticer's cnploynont. ,1&_

24 Corporations § 1256 (1965). NAS has specifically’

‘that it luthoris'ed Thomas :aurotta to solicit ‘its emplo
* . and Thomas uarotta has allartad that none of the ottt

'directors, o agents of uas. 1n such cgggcigy sancti_

approved his activities. There is no indicatign thatﬁt&i
solicitation of political conitibutions is part}bf“fhﬁﬁaé
Marotta's usuai duties; nor is there evidence that-ﬁhf;
company has, in the past, approved of a similar.coﬁr§o b§ ”:
conduct. According to the'statémgnt of Tﬁomas Hatottﬁgﬁf€ k
he solicited numerous persons who had no affiliation with
NAS, as well as NAS employees. It thus appears that the.
solicitations of NAS employees were not undertaken by
Thomas Matbtta in the scope of his employment and that the
corporatfon cannot be held liable for his actions.

As to the question of whether the corporation actually
made a payment or gift of a thing of value, the sworn state-

ment of Thomas Marotta contends that the solicitations took




3that HAS nade anr p‘ylgnt s or gift bf nongy .
 of value® in connection with the soli.citation of;m

fFfenployees by !hoﬁhn uarotta.'

As Thomas uatotta appears to have been acting
‘ﬁhe scope of his employment and no payment by NAS can be
attributed to his activities, this office reconhﬁndl;

the Commission find no probable cause to believe unsl‘ﬁolated

2 U.S.C. § 441b(a) 1n connection with Thomas Marotta'a solici~;

tation of NAS employees.

A second issue involved in this matter centers'on-thg use
of the facilities and statf of NAS to conduct activities 6n
behalf of the Carter-Mondale campaign. As indicated above,
the office facilities of NAS, including office space, utilities,
telephones, and a computer, were utilized to stuff envelopgs.

mail invitations, prepare computer lists, and solicit cont:ibutions.




Iu the Gnnarql Caunuel's vlqn. tn oudqt !ou
contribution tto- uns not to: hnv. occutrud.,nhs
"billed the Cattut-!ondnle eo-nittnt in an unnunt'
the coot of renting in the commercial urkot ZOmp:
‘faeuuiu (office apace, uuuuu, tclnplmmo.
jthe exe.ption in thu cquutscion s t-gulations vhi
“ntocthold.rt and elpmoycuu uho use ‘corporate faciﬁ'
1nd1vidua1 volunteer activity to teimbutse the cotpURI%
for only the increase in overhead, see 11 C. !.R. sul;x
is not applicable in this situation. The exemption i

upon the 'occasional. isolated, or incidental” use of c¢

facilities for "individual volunteer activity." Thc activi@y,‘

involved in this matter should not be considered to enhhtitut‘u
®*individual volunteer activity;" nor should it be com.idlr-d
®"occasional, isolated, or incidental."

First, it appears that Vincent Marotta, Volunteer
Chairman of the Fundraising Dinner Committee, sought out
"volunteers” from among NAS employees, that at least 54 employees
were working together on the fundraising activities, and that

the corporate officers were aware of and approved of the use




[dividual volinteer aetivity within the intended s
11 C.P-R. s 11‘ 9(a). ‘ :
SQcond. as at 1eut 54 enp].oyns were 1nvolvﬁ.

at least 468.75 hours were used over a three weekgput_ﬁu

‘much more than-'occasibnal. isolated, or incidentdi'ﬁf
was made of NAS facilities. According to tecords.sﬁSji"
by Vincent Marotta, 25 employees spent more than ﬁbﬁér
on the fundraising activity. See 11 C.F.R. § 114.9(a)(l
Some employees appear to have s;ent full work days.qn;qux
activity, and one individual spent a total of 104 houri.ég' '
the project. The evidence suggests that the amount ofvéciivity
of many employees would have been sufficient to prevent them
from completing the normal amount of work carried out during
the work period. See 11 C.F.R. § 114.9(a)(1)(i).

Because the use of NAS facilities was neither "occasional,
isoiated, or incidental” nor "individual volunteer activity,*®

the corporation should have billed the Carter—-Mondale committee




as the eotporation?a Chlitlln*bf tho lonrd and v
respectively, and because they have both stated in affi
that their responsibilities for the company are not measured
by hours of work per pay period, it appears that no payment
by NAS for their time spent on political activities could
be substantiated.

Although the time of Vincent and Thomas Marotta is not
to be included in the amount chargeable, their use of the
facilities of NAS should be included. They have indicated
in affidavits that the amount of time spent by them on the
fundraiser was "considerable" or "intermittently each day
during the two to three week period preceding the dinner."
Therefore, their activities were not "occasional, isolated,
or incidental." Accordingly, the normal and usual rental
charge for the facilities of NAS used by the Marottas (e.g.
office space, utilities, and telephones) must be added to
the amount billed to the Carter-Mondale committee.




- rate fot carnying out the project canpleted by

e B

employees.:
In vitu.of the foregaing. the Geaetal

there is probable cause to believe NAS violatod

§ 44lb(a) in regard to the use of its facilitie§ “
fundraising activzties on behalf of the Cartet-uondlle
Presidential Cammittee.

-

I1. General COunseiis Recommendations

1. Find no probable cause to believe North American Systems,
Inc. ("NAS") violated 2 U.S.C. § 441b(a) in regard to the

solicitation of its employees.
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" General Counsel
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iuraceiveﬂ infornltion eoneerning a nlha urtsgleH

:ln The Fiai'iaealet_on Auguat 10. 1!80.; Ihe nnut;a.
P_alleges. intor alia. thut employees of North Ane:ic&n
“:-Systems. Inc; ('NaS') were prasauted into buying t cﬁugi
'.by v1ncent and mhnnls narotta to
held on. Hay 29, 1989! V1ncent Harotta was identifiedfin
the news art1c1e as the Chairman of NAS and the dinne
chairman of the Carter-Mondale fundra;ser. Thomas Hara; a
was 1dent1f1ed as the Vice-President of NAS.

The news art1c1e alleges that plant foremen emplowed
by NAS were called into the office of Thomas Marotta and
asked to make donations to the Carter-Mondale fundralser.
Sone employees were allegedly loaned funds to make donéfions.

The Plain Dealer news article supports its allegation by

stating that their review of FEC records indicates that
employees of NAS bought tickets "heavily on May 27 and 28,
just before the May 29 dinner." A review of reports filed

by the Carter-iMondale Presidential Committee for the period in
question, revealed that at least 36 individuals employed by

NAS had in fact made contributions to the Carter-Mondale




,'th thtee renpondhnts were received onwuombnbur

_ /7, 1981, the Commission aeu:-tm"'t'
Ifoadditional qutstions to rhonal uarotta and v
':their‘responaes uete received on January 23. 198
: Based upon the responses received fron thc
ﬁ;;iﬂ this nattet, itﬁappeats that the enpleyeea*o,
solicited for contributxons to a Carter-Mondale fu
-dinne: by the Vice-President of NAS. while_uas‘ab.s
‘appear to have authorized the solicitation of itt;
for contributions, both the Chairman and V1ce-Prelidtut
the corporation appear to have engaged in activ:till
directly relating to ‘the fundraiser during business hnurs.
Employees of NAS who apparently volunteered to work'on
preparations for the fundraiser seem to have done so during
their usual working hours. The employees were apparently
coﬁpensated for such activity by NAS, and the Carter-Mondale
Presidential Committee billed for the cost of the employees’
time.
The response of NAS states that it did not, nor did any
of "its officers, directors, or agents acting in any official

capacity," solicit the employees of NAS for contributions to




' :jAntr1can Systnms. Inc. Thua, the relponse ot uas5

vho solicited conttihg

who did conduct auch

‘H;the cAtter/uondale-re—election connittee. ‘

il The reply at uas cuncludes that it "has not.:
authorized any of xts officers, employees, or agenta- o
solicitations on behalf of a any candidates (emphasis add“
Additionally, the corporation s response asserts that 1t 'did
not loan any money to employees, nor did it authorize}auy of
its officers, directors, or agents to loan money to any
employee in order that the employee could make a contr;bntion to
the fundraiser held on May 29, 1980."

A general statement was included with the response of
Vincent Marotta to questions issued by the Commission. The
statement contends that Vincent Marotta, "acting at all times
as a Volunteer Chairman for the Fundraising Dinner Committee
took steps to insure that the Corporation [NAS], of which he
was Chairman of the Board, was not involved in the Fundraising

Dinner or events leading to such Dinner."” It also states that




“that the volunteers must spec

solicited that the solxcxtatxon in no way invb
[NAS].” Finally, the statement notes that Vincent
"conscious of the necessity t0‘gnsnrelthat;§;£,gr
were conducted in full coﬁpliahee“éitb'tﬁé laws g
campaign fundtalslng,' and argues that "all activiﬁie
carried out in strict compliance of the law. @

The reply of Vincent Marotta to interrogatories ét#ééd“
that he was not authorized by NAS to solicit either its
corporate employees or any other persons for contributions
to political candidates. He further asserts that he himself
"as Chairman of the Board of [NAS] did not authorize the

solicitation of any employee or any other person for contri-

butions" to the May 29, 1980, fundraiser. Vincent Marotta's




made in his private capacity and not as chaiﬁ
American Systems, Inc." 2/ The solicitaﬁibu&g_

Marotta undertook were conducted "during buai_

from Vincent Marotta's office on the prenises qt uurth@.'

American Systems, Inc.," but, according to- the tnply. dtd
not diminish Mr. Marotta's job performance as 3none otuthe
hours of volunteer work ... represented an inttusidn_intd"

the regular discharge of his corporate tesponsibilitiea;'

1/ 1In response to a specific question as to whether these
employees were either stockholders or executive or administrative
personnel, Vincent Marotta stated that they were not.

2/ The reply of Vincent Marotta also states that he does not
have knowledge of any solicitation of the executive personnel

of NAS who purchased tickets to the May 29, 1980, fundraiser.

It is Mr. Marotta's belief that the executive personnel of NAS
who were identified by the Commission in interrogatories to

Mr. Marotta, were mailed invitations to attend the Carter-Mondale
fundraising dinner.




fthlt th. !Ieilttlos unrn in !tnt uned.. nru uarot
thnt apptouinatcly 51 heurl ot time r-cordcd th
oplrlﬁorl' vas involw-d. aadathe the 'cdat 1nen .
company [NAS] was 3425 66 which tepresent- the 1
He explain-. futthcthore, that 'thorc were no add
; coata to the cc-pany becaus- thn lease rate of thc
..ll a £1.:, fi&nd‘gltc'plidiqnfa‘rngula!’lnnthly‘bllii
that the Cartgr—nohdalevcinpaign *was billed the.nthﬁt—a
$425.66 for the labor involved in the use of th.“": 

Invoices for all expenses incurred by NAS were submit

the Carter-Mondale committee on June 9, 1980, according

Mr. Marotta's reply. 4/ Counsel for Mr. Marotta has”i#ﬁt;

3/ The response emphasizes that while Vincent Harottl 'dlvotod
a considerable amount of time®" to the preparation for the
fundraiser, he is "paid on a salaried basis and is pr-ctnd i
to manage the affairs of the corporation in an orderly fashion
but is not expected to work a particular number of hours per
period.”®

4/ Based upon documentation provided by Vincent Marotta and
the filings of the Carter—-Mondale Presidential Committee, it
appears that NAS submitted invoices to the Carter-Mondale
committee for $2,646.05 (postage), $3,494.12 (salaries),
$96.00. The invoice for salaries represents the work time

of 54 employees for a total of 468.75 work hours. Employee
work time (salaries) includes labor costs in connection with
"labeling and stuffing envelopes, mailing invitations; con-
structing, maintaining and running computer lists: telephone
calls; recording responses and keeping records.” The time of
Vincent Marotta and Thomas Marotta devoted to volunteer activity
was not included in the amount to be reimbursed.




!nnﬂrﬂising cmuteq; 'hia utvice waa not nla“

| ,euployment as vme-Ptesident of North m:ican .yl ens
ﬂhile the stateuent acknowledgeS-that Thonas Marott
contributions froa the mp.loyees of North m‘ﬂcaﬂ

it allo notes that Thanas Harotta solicited qgnu 

who had no affiliation vith the company. The r-pi
Marotta ‘further e:plalns that all of the solictt&f‘h,
conducted "wholly apart from his duties at the compaﬁ_

that he "advised each of the employees of North Ame  car
Systems, Inc. that they were being solicited by . o :

a volunteer for the Carter/Mondale Re-election Commiﬁteo A’

not as a North American Systems, Inc. officer." §/

In regard to the solicitation of the employees dfﬁnaa;ff7

the response of Thomas Marotta states that the solicitatibnb

5/ The reply of Thomas Marotta continues that " [e)ach
employee of North American Systems was advised that any
~decision ‘they made whether or not to contribute was their
personal decision to make and would have no relationship

to their present or future employment, nor would their
decision result in any benefit to them in their employment."
Moreover, "[t]his entire separation from their employment

was stressed with each person solicited to make every effort
to avoid any misunderstanding and to insure that any decision
whether or not to contribute was a personal one on their part.”




chrter-uoudxlc*canpnign-}‘ﬁdﬂit1°n=11Yb the- f091Y"”

that although the 'solicitations were eonductcd v ﬁh
10 ;oag. of m chaman ot the Board ‘of uarth Américar
ASystems. Inc.;' Thonas Harotta *was not authori:ea*hy

- North American Systens. Inc. to make solicitatlona;

IX. LEGAL ANALYSIS
(a) The law applicable .
Section 441b(a) of Title 2,.United States cégp,;ggg,.

hibits any corporation from making a contribution or
expenditure in connection with any election for fedetalL
office, and prohibits any officer or director of the
corporation from consenting to any contributionlor expenditure

- by the corporation in connection with any federal election.

6/ Thomas Marotta's response also states that he worked
“1ntetm1ttently each day during the two to three week
period preceding the dinner on the fundraising solicitation,
as a volunteer for the Carter-Mondale campaign during lunch
hours and breaks before and after his work hours."




snetion 114 9(:) ot Canniaslon Rtgulations pl'

shockholders and enployeoa of a corporntton to mak.
'-occasionnl. 1:olated. or incidental use of thc facigtt

of th. eo:potation for individual voluntqct activitr
connection with a fedetal election and requires thgtﬂ,
corporation be reimbursed only to the extent that thi; 
overhead or operating costs of the corporation are iﬂ%

The term *occasional, isolated, or incidental use" g

means, when used by employees, an amount of activitgja o

any particular work period which does not prevent thi'_
employee from completing the normal amount of work whteh;
that employee usually carries out during such work period,
or, when used by stockholders, such use does not interfere
with the corporation in carrying out its normal activities.
11 C.F.R. § 114.9(a)(1)(i) and (ii).

Pursuant to 11 C.F.R. § 114.9(a)(2), a stockholder or
employee who makes more than occasional, isolated, or in-
cidental use of a corporation's facilities for individual

volunteer activity in connection with a federal election is




.of employees by a corporation for contributions torq
‘candidate constxtutes. in the General COunsel's”vi_‘s
mak;ng of 'conmunications" by the corporation to lts
employees. thle a corporatxon may pay for such equﬁuui- :
cations made to its stockholders and executive lnd adhiﬁi?fa

strative personnel, payments for communications to anyr

other corporate employees are prohibited under the Act.

As discussed earlier, Thomas Marotta, Vice-President
of NAS, solicited the production employees of NAS for

contributions to the May 29, 1980, Carter-Mondale fundraiser.

7/ Unless such activity falls within the communication
exemption of § 441b(a)(2)(A), the communication may constitute
the making of a "contribution or expenditure" under § 441b(a).




; ;"za M s 1256 tuss)., ms n..-.p.cu m

:'approved-his activities. Thete is no 1ndication th""

soiicitation‘of political contributions is part of I

conduct. According to the statement of Thomas Harnt,
he solicited numerous persons w;o_had no affillatidﬁ; h
NAS, as well as NAS employees. It thus appears that the
solicitations of NAS employees were not undertaken hf;
Thomas Marotta in the scope of his employment and that the
corporation cannot be held liable for his actions.

As éo the question of whether the corporation actually
made a payment or gift of a thing of value, the sworn state-

ment of Thomas Marotta contends that the solicitations took




ffﬂthcre does not appoar to he a aufficient hasii £

fL_thgg”uas n.aglgngf‘payment eoe or gift of nonc :
 :0£ valne' invconniction with ﬁhe so&lcitatloﬁlaf
:annployona by !hcnnl.narotta.

As Thomas Harotta appears to have been actiag;”'
the scope of his employment and;no payment hy Nag_
attributed to his activities, this office reconh‘ﬁ'
the COmmissién,find no probable cause to believiiﬁﬁﬂ
2 U.S.C. § 441b(a) in connection with Thomas Maroﬁtd‘ sol
tation of NAS employees. As there was no appareﬁtfﬁiﬁ‘
by NAS, Vincent Marotta cannot be considered to havé“édﬁsgnfﬁd
to the making of an impermissible contribution or expenditure
as a corporate officer or director. Accordingly, this office
recommends that the Commission find no probable cause to believe
Vincent Marotta violated 2 U.S.C. § 441b(a) in connection with

Thomas Marotta's solicitation .of NAS employees.




contribution from NAS not to have occurred, NAS  *
billed the Carter-uondale committee in an amount

the cost of tenting in the commercial market cJ 
facilities (office space, utilities, telephones, and

The exemption in the_Commission's-tegulatibns whi@h e

stockholders and employees who use corporate faciliﬁigﬁ{fﬁf-7

individual volunteer activity to reimburse the co;pbratibn"

for only the increase in overhead, see 11 C.F.R. § 114.9(a),

is not applicable in this situation. The exemption is premised
‘'upon the "occasional, isolated, or incidental” use of corporate
facilities for "individual volunteer activity." The activity

involved in this matter should not be considered to constitute




Lﬁfion' ﬁacllttlea and Cnplﬂy"'

L rogular uotk hqu::. In,adaieion, eorporate,bf

__acting vlthin tht nebpe o£ their enployunnt.

vconuoﬁted béwpnying ‘the enployett their roguluL
for tho tinn ‘they were conducting fuudraising.

‘using dozporat. tacillties. Because tho inpo 
fundraising project ‘did not come from the Glﬁl_
selves, and because corporate officials authoriivmh
of the corporation s employees and facilities, tha aativi,y
does not, ifA the General Counsel's view, constlhutg..in-
dividual volunteer activity® within the intended scope of
11 C.F.R. § 114.9(a). 50l |

Second, as at least 54 employees were involvad;.qhd 

at least 468.75 hours were used over a three week,periéd,
much more than "occasional, isolated, or incidental use"
was made of NAS facilities. According to records submitted
by vinceﬁt Marotta, 25 employees spent more than four hours

on the fundraising activity. See 11 C.F.R. § 114.9(a)(1l)(iii).




)

'-tolqphoncs, aud cﬂmvutar u-age,.'thn honrly o 9*»
‘charge for the services at a commetcially r.asonnble
ptevailing-at the time the servicea weregtendered'“is

‘amount that should héve been caiculated. See 11 Ce F R.

§ 100.7(a)(1)(iii)(B); FEC Advisory Opinion 1978-34. §/ é

8/ It is the General Counsel's view that the rates for il
salaries of employees who worked on the fundraising pro-
ject which were billed to the Carter-Mondale committee,
were the commercially reasonable rates prevailing at the
time. While it could be argued that a mailing firm, i.e..
one in the business of stuffing envelopes, mailing invita-
tions, etc., would perhaps charge a different salary rate
for its employees performing such tasks, this is too
conjectural to conclude that NAS should have to recalculate
the salary expenses involved.

Additionally, as to the time devoted by Vincent Marotta
and Thomas Marotta, it is the General Counsel's opinion that
an amount representing the value of their time need not be
included in the amount chargeable. Commission regulations
provide that no compensation for the personal services of
(cont'd. on next page)




. mims : uumunly, um‘mmum:m
:*tootnato. uas or the Cartcr—udndnle cn.nltton
”obtaincd ontinaten tran tl:ls uhich are in_th.
‘of providing all of the tor-goiug s.rvieoa in

'obt:tn an ovorall figuru as to the calnutcially

tate for cattying out the projoct co-plnted by‘tho
employees.

8/ (cont'd.) a person is considered to have been
employee involved is paid only for work actually
and the employee's time is considered his own to ult
he sees fit. 11 C.F.R. § 100.7(a)(3)(ii). Because th
" as the corporation's Chairman of the Board and Vice: '
respectively, and because they have both stated in afii avits

by hours of work per pay period, it appears that no payment
by NAS for their time spent on political activities could
be substantiated.

Although the time of Vincent and Thomas Marotta is not
to be included in the amount chargeable, their use of the
facilities of NAS should be included. They have indicated
in affidavits that the amount of time spent by them on the
fundraiser was "considerable®" or "intermittently each day
during the two to three week period preceding the dinner.”
Therefore, their activities were not “"occasional, isolated,
or incidental.® Accordingly, the normal and usual rental
charge for the facilities of NAS used by the Marottas (e.qg.
office space, utilities, and telephones) must be added to
the amount billed to the Carter—-Mondale committee.




Jfbontribdtion. Accordingly, the Genendl Caunaqi _
(fit ptobabli cause to helieva Vincent uarotta viola
's ulb(a) ;

. N 3’~~'-

II. General cm“gql‘smmndltiﬂl'

1. Find no probable cause to believe Vinceat ua;; ‘
violated 2 U.S.C. § 441b(a) in regard to the solicitn”‘
IRAS employees.

2. Find probable cause to believe Vincent Marottafz
violated 2 U S.C. § 441b(a) in regard to the use of -
the corporate facilities of NAS to conduct fundraising activities

on behalf of the Carter-Mondale Presidential Committee.

General counsel




by Viﬂcent-an@w!hnnas,Harotta.to:aQCattern‘

‘held on May 29; 198&, and that soue enployee
-’mney by Thomas Hnrot:ta to use to purchase umm
'fundtaiseta ‘Vincent Harotta was identified in :
the news article as the Chairman of NAS and thufdf
chairman of the Carter-Mondale fundraiser; Thdmg;
was identified as the Vice-President of NAS. !

The news article alleges that plant foremen

by NAS were called into the office of Thomas Harottikcnd

asked to make donations to the Carter-Mondale fundr&ia&:w'

The Plain Dealer news article supports its allegation,by“
stating that their review of FEC records indicates that
employees of NAS bought tickets "heavily on May 27 and 28,
just before the May 29 dinner." A review of reports filed

by the Carter-Mondale Presidential Committee for the period in
question, revealed that at leaét 36 individuals employed by

NAS had in fact made contributions to the Carter-Mondale




?Jouiaanuary 7. 1981. thu Cemnilaion deteruinnd to

o aﬂditional _;queations to: n'homs narotta and vtmnt
-rthnit telponses were received ‘on Januaty 23. 1981.
» . ‘Based - npnn the tesponses recnived frou ‘the
 1n this nntter, 1t appeats that the enployees ot'uns wer
glldlicitnd for’ contributions to a Carter-uondale £‘7}
~dinner by the Vice-President of NAS While Nas daes
'appear to have-authorized the solicitation of itq;_
for contributions, both the Chairman and Vice-Préijdinti
the corporation appear to have engaged in activitinlu:
directly relating to the fundraiser during busingii;ﬁqgra
Employees of NAS who apparently’bolunteeréa to wotk*éﬁ;A
preparations for the fundraiser seem to have done so dnring
their usual working hours. The employees were apparently
compensated for such activity by NAS, and the Carter-Mondale
Presidential Committee billed for the cost of the employees'’
time.
The response of NAS states that it did not, nor did any
of "its officers, directors, o; agents acting in any official

capacity," solicit the employees of NAS for contributions to




‘;thnt 1t 'is not iunre of any ofticer. direchor,
":who soaicited oéntributions (fru- enploydla of IA
"who aia conduct anch solieitation did 80 aa ‘a voia.:
'the Cartet/nondale te-election-canmittee._
~ The reply ut‘uas concludas ‘that it "has not, .
»'authOtzzed any of 1ts offxcers, employees, or agents
solicitations on behalf of ggz candidates (emphasis}
Additionally, the corporation's respohse.assettq‘ﬂmh
not loan any money to employees, nor did it.authori
its officers, dxrectors, or agents to loan _money - £6

employee in order that the employee could make a cont,

the fundraiser held on May 29, 1980."

A general statement was included with the responkéﬁéf‘

Vincent Marotta to questions issued by the Commission.'.The
statement contends that Vincent Marotta, "acting at all times
‘as a Volunteer Chairman for the Fundraising Dinner Committee
took steps to insure that the Corporation [NAS], of which he
was Chairman of the Board, was not involved in the Fundraising

Dinner or events leading to such Dinner." It also states that




“f:ware incurrcd by uas uere 'all subntt%w
n c¢npa1gn comnittee for reinhursanint'

The statenent of Vincent !arntta-iue o
Pvtncent narotta '1ssued guidance to o!

Lninvolved with ‘the solicitation thnt'lxkre-n_cgnd
at all times to eouply with the rngutrlnnnts of
rthat the volunteets must specifi,

solicited that the solicitation 1n no way involved'thl

‘[NAS]. Finally, the statement notes that Vincent uarbw _
"conscious of the necessity to enspte that.g;l-pteparattnnhi'a
were conducted in full compliance with the laws gévetninéff
campaign fundraising," and argues that 'a11 activltxes were
carried out in strict compliance of the law.

The reply of Vincent Marotta to interrogatories states
that he was not authorized by NAS to solicit eithét its
corporate employees or any other persons for contributions
to political candidates. He further asserts that he himself
"as Chairman of the Board of [NAS] did not authorize the
solicitation of any employee or any other person for contri-

butions" to the May 29, 1980, fundraiser. Vincent Marotta's




f;;Catter-ﬂnndale rundraiaing Dinner COHni

e

"he solicited cbnttibutions to the cartt

f the response maintains that he dia no”

'"Rtof nns and that he 'took care that hi
made in his private capacity and not as‘ ‘
American Systems, Inc." 2/ The solxcitatiomnnﬁhiaiﬁ‘
Marotta undertook were conducted "during businesa'houtw”;ua
from Vincent Marotta's office on the premises of uorth
American Systems, Inc.," but, according to the: reply,
not diminish Mr. Marotta's job performance‘as *"none et,the

hours of volunteer work ... represented an intrusion into

the regular discharge of his corporate responsibilitiei.'

1/ 1In response to a specific question as to whether these
employees were either stockholders or executive or administrative
personnel, Vincent Marotta stated that they were not.

2/ The reply of Vincent Marotta also states that he does not
have knowledge of any solicitation of the executive personnel

of NAS who purchased tickets to the May 29, 1980, fundraiser.

It is Mr. Marotta's belief that the executive personnel of NAS
who were identified by the Commission in interrogatories to

Mr. Marotta, were mailed invitations to attend the Carter-Mondale
fundraising dinner.




the !acuittu nt.“i.n tact und.‘ llt:. unm‘_

He e:plain:. furthcrlor.. that 'therc were no additi
L‘ costs to thc cﬂlplny because the 1&:3. rate of th.y‘
}’is a tllt. £ix&d rato pnid on a rugulnt lonthly hnaln7i
‘that thc Carter-nnnﬂale en-paign 'wa- billed the amou
$425.66 for the labor involved in the use of the ep-ﬁi
Invoices for all expenses incurred by NAS were submitt
the Carter-Mondale committee on June 9, 1980, accbnﬁi

Mr. Marotta's reply. 4/ Counsel for Mr. Marotta haifql'tgﬁgg;-‘

3/ The response emphasizes that while Vincent uarotta d.vptud
a considerable amount of time" to the preparation for the
fundraiser, he is "paid on a salaried basis and is expected .

to manage the affairs of the corporation in an orderly tlthion
but is not expected to work a particular number of hours per
period."” 2

4/ Based upon documentation provided by Vincent uatotta and
the filings of the Carter-Mondale Presidential Committee, it
appears that NAS submitted invoices to the Carter-Mondale
committee for $2,646.05 (postage), $3,494.12 (salaries), and
$96.00. The invoice for salaries represents the work time

of 54 employees for a total of 468.75 work hours. Employee
work time (salaries) includes labor costs in connection with
"labeling and stuffing envelopes, mailing invitations; con-
structing, maintaining and running computer lists; telephone
calls; recording responses and keeping records."™ The time of
Vincent Marotta and Thomas Marotta devoted to volunteer activity
was not included in the amount to be reimbursed.




.\it also notes that Thonas Hnrotta solicited 'nunuroun”

':who had no affiliation uith the company. " The reply ofn”

'rnnnotta further explains thlt all of the solicitationa:
conducted nwhnlly apart from‘hxs.duties at the conpanyv
‘that he "advised each of the employees of North Ame?ic@ﬁ?
Systems, Inc. that they were being solicited by ... [hiq];
a volunteer'for the Carter/ﬁondale Re-election COmmittéefﬁl
not as a North American Systems, Inc. officer."’ §/

In regard to the solicitation of the employees of NAS.

the response of Thomas Marotta states that the solicitatiqns,

5/ The reply of Thomas Marotta continues that "[e]ach
employee of North American Systems was advised that any
decision. they made whether or not to contribute was their
personal decision to make and would have no relationship

to their present or future employment, nor would their
decision result in any benefit to them in their employment."
Moreover, "[tlhis entire separation from their employment

was stressed with each person solicited to make every effort
to avoid any misunderstanding and to insure that any decision
whether or not to contribute was a personal one on their part.”




-,!.n ~such cmcd.ty. cium: unctiomd or ap| .
,:u a volunmr.' or camonnd to, or rnqnﬂ:ul--

Carter-uondlh cupnign. ; additionany,

 sy.tnls. Iac., Thomas Marotta 'uua not authucil‘
North American Systems, Inc. to make solicitationl

In response to the allegation that Thomas Marotta
loaned money to individuals so they could purchaaqitt@hgﬁiV”
to the Carter fundraiser, the reply of Thomas ulrdhﬁa ii
that the allegation is without merit. Mr. Harotta s r-sponln
contends that "there were no loans made by him to cnable-perlons
to make contributions to the Carter/Mondale Re-alectioh CIlpgign
[sic).® While his response admits that "on a number of océiiions
over the past years,” he made loans $o employees of
NAS, it further argues that "[n]lone of these loans were made

to facilitate contributions to the Carter/Mondale campaign.®

6/ Thomas Marotta's response also states that he worked
"intermittently each day during the two to three week period
preceding the dinner on the fundraising solicitation, as a
volunteer for the Carter Mondale campaign during lunch hours
and breaks before and after his work hours."




caupaign eontributien. a lubcnqunnt tnlponuo b
. by Thomas nanottn further stata. that the loun uu.i
in mid-August 1980 through unekly pny-nnt..IZI-

II. LEGAL ANALYSIS

(a) The lai-aaplicable

prohibits any corporation fron making ang contributinu

or expenditure in connection with any’ election for

federal office and prohibits -any officer or dlrlctOt of
the corporation fron consenting to any contribution or
expenditure by tho corporation in connection with any
federal election. The term "contribution or expendltun.‘
is defined to include “any direct or indirect éayment coe
or gift of money, or any services, or anything of valug ese
'to any candidate ... in coﬂnection’w§th any [federal election].”

2 U.S.C. § 441b(b)(2).

y was identified in Thomas Marotta's response
as the employee of NAS to whom he made a loan during the first
week of May 1980. The response states that the loan was nade
because of "car repair expenses."

=1 ——




s.eti.on 11&.9(.) of Coui.nian hgnhttmr :
| stoukholders and w.loy.n of a cotpontion to n
: oecu:lml. isohted, or 1ncidoutal use of th-:"
of thc’corporqgion for individual'yoluntegriqgtiv
‘conng§§ion with a federal election and requires ¢
cotpotition be tetnbur;;d-only to the extent thggfgﬁp
oéérh.ld or cpeﬁdting‘eonts of th.‘corpotatianf;ﬁi

The term “occasional, isolated, or incidentalsuSG*{ﬁ

means, when used by employees, an amount of actiéiﬁj.,u

any particular work period which does not ptquntwtﬁn~

from conpleting the normal amount of work which thntﬁ

usually carries out during such work period, or,‘ﬁhgﬁ

by stockholders, such use does not interfere with Eﬁeﬁ

corporation in carrying out its normal activities. lx,c.é.n.

§ 114.9(a)(1)(i) and (ii). |
Pursuant to 11 C.F.R. § 114.9(a3(2), a stockholder or

employee who makes more than occasional, isolated, or incidental

use of a corporation's facilities for individual volunteer activity

in connection with a federal election is required to reimburse




'-utvicoa. thc tntn"&lual nnd‘nurnal churqc"

“"or pioeouatk charq. tor the setviccs at a
'able rate pr.vailing at the tino acrviaes wnra
The tern 'contribution' it do!ined at 2 U.

(b) Application of the law to the facts

The first iséue to be considered in this matter is‘-_
whether the solicitation of NAS employees was con&ucted'ih
violation of 2 U.S.C. § 441b(a). 8/ The solicitation of
employees by a corporation for contributions to a candidate
constitutes, in the General Counsel's view, the making of

"communications” by the corporation to its employees. While

8/ VUnless such activity falls within the communication
exemption of § 441b(a)(2)(A), the communication may
constitute the making of a "contribution or expenditure"
under § 441b(a).




.uhieh utte allegedly undertaktn'aa ‘a voluntoer
Carttt-uondale eounittee? (2) nid the cntporatian ir

e nnke a paynent ; or gift ot uoney T or anrth ng

valua' 1f the actlvlty took plaen during the btlak 5
1unch heurs of the. peruonl 1nvolvud?

Under general agency principles. a corporation
be liable only for the actions of a corporate ofticeﬂ
undertaken in the seopeuof the qfficer L] enploynapma;

19 am. Jur. 2nd Corporations § 1256 (1965). NAS has
specifically denied that it authorized Thomas Marott:

gsolicit its employees, and Thomas Marotta has aSSQrﬁqﬁgthu&

none of the officers, directors, or agents of NAS, ig;ﬁﬁdh7?

capacity, sanctioned or approved his activities. Thereiis
no indication that the solicitation of political contri-
butions is part of Thomas Marotta's usual duties; nor is
there evidence that the company has, in the past, approved
of a similar course of conduct. According to the statement

of Thomas Marotta, he solicited numerous persons who had




'pct en is credible. Ccnlllslon rcgulation:-
5 100 7(a)(3)(ii). contenplate that no cumpenlaﬁ

the personal services of a person is consider'dﬁ

been paid if the employee involved is paid onlyftﬁf,uetk

actually performed and the employee's time is chﬁﬁhﬁi
his own to use as he sees fit. Accordingly, in. th0==
General Counsel's view, there does not appear . to he
a sufficient basis for contending that NAS made any
"payment ... or gift of money ... or anything of value"
in connection with the solicitation of NAS employees by
Thomas Marotta.

As Thomas Marotta appears to have been acting outside
the scope of his employment and no payment by NAS can be

attributed to his activities, this office recommends that




Sl

"the;usq*of'therfaclllt;qs%ana«stlifﬂb:fuas to"
_ activities on behalf of the Carter campaign.

to stuff envelopes, mail invitations, prepare m
and solicit contributions. In addition, at leiiﬁli'
work hours of employees were devoted to these actlvi
NAS appears to have billed the Cattet*&ondale connu
only for the hourly rate of the employees 1nvolved and?the'
cost of postage. The committee was not billed for any
rental charge for office space, utilities. telephones, or
computer usage.

In-the General Counsel's view, in order for an in-kind
contribution from NAS not to have occurred, NAS should have

billed the Carter-Mondale committee in an amount equal to




?ot incldnntal“ uae of catpOIQti tnetw t%gm‘iar "

'voluntoer activlty.- !he activity—lnvolvud'in
shoula net he nonsideted to conntituto"individua 
actlvity;“: nor should 1t be oonsiaem ‘oceuiml"
" or inutduntll.
First, it appea:s that Vineent Harctta. Vbluntng

emplofees were working'togeﬁher on the fundraising

and that the corporate officers were aware of and

of the use of the corporation'gkfacilities'and empl

during regular work hours. In addition, corporate of£wA J

acting within the scope of their employment, knew of and

consented to paying the employees their regular salaries for

the time they were conducting fundraising activities and using
corporate facilities. Because the impetus for the fundraising
project did not come from the employees themselves, and

because corporate officials authorized the use of the cbrporation's

employees and facilities, the activity does not, in the General




‘Vancnt.namntta. 25 -uplowutluavqnt;-ouh»

°,3~an the fundtailing activitys_ Soe 11 é.r a. s 114-
"3(1i1). ” ‘ auploynes appcur to hnvn aannt £a11
t};on such actlvlty. and one indtvidual npent a tot
‘ Thnuts on the project._ The evidenee Inggests that*
}‘7o£ activity of many enployaes would have heen sut”
"provnnt them from completing the normal amount ot;
~ carried out during the work period. §gg 11 C.E.R,‘f
(1)(1). | '
Because the use of NAS facilities was neither, 
isolated, or incidental® nor ®individual volunté.f;i&
the corporation should have billed the Carter—ﬂbnd@igf‘
for the usual and normal rental charge for the fa¢iiit“
rather than for the increase in overhead alone. See 1i‘é.?;ﬁ;
§ 114.9(a)(2). For the office space, utilities.'teiephqmes}'
and computer usage, "the hourly or piecework charge for the
services. at a commercially reasonable rate prevailing at the
time the services were rendered" is the amount that should

have been calculated. See 11'C.F.R. § 100.7(a)(1l)(iii)(B):;




f Alternutlvely, and notwithstandlng the precedlng\

- e e aie e e e — - E———

%/ It is the General Counsel's view that the rat
or salaries of employees who worked on the fu

project which were billed to the Carter-Mondal

were the commercially reasonable rates prevailing

time. While it could be argued that a mailing.fi

i.e. one in the business of stuffing envelopes,
invitations, etc., would perhaps charge a differer

salary rate for its employees performing such tasks

is too conjectural to conclude that NAS should have
recalculate the salary expenses involved.

Additionally, as to the time devoted by Vince
.Marotta and Thomas Marotta, it is the General COu
opinion that an amount representing the value of
time need not be included in the amount chargeable.
Commission regulations provide that no compensation
for the personal services of a person is considere
have been paid if the employee involved is paid o
for work actually performed and the employee's t :
considered his own to use as he sees fit. 11 C.P.R.

§ 100.7(a)(3)(ii). Because they serve as the corporation
Chairman of the Board and Vice~President; respectively
and because they have both stated in affidavits that:
their responsibilities for the company are not mea ured

by hours of work per pay period, it appears that no paymen _7‘

by NAS for their time spent on political actxvxtles could
be substantiated.

Although the time of Vincent and Thomas Marotta is
not to be included in the amount chargeable, their use
of the facilities of NAS should be included. They have
indicated in affidavits that the amount of time spent
by them 'on the fundraiser was "considerable" or "inter-
mittently each day during the two to three week period
preceding the dinner."™ Therefore, their activities were
not "occasional, isolated, or incidental." Accordingly,
the normal and usual rental charge for the facilities
of NAS used by the Marottas (e.g. office space, utilities,
and telephones) must be added to the amount billed to
the Carter-Mondale committee.




'committee; AslViau-rtesident of nAS. it apptai
”‘Thomas narotta was aware of the annunt that uas‘ﬁ

"the Carter-aondale Dresidantial COnnittee and”thu

r°that only the saln:y expgnnea and\postage conts

MIt further appears that he permitted NAS to bil‘

a manner and thereby consented to the making of an:

contrxbutlon. Accordlngly. the General Counsel beﬁ

there is probable cause to believe Thomas Marotta vig

2 U.S.C. § 441b(a). ‘
Concerning a‘possible violition ofFZ‘U;S.C; 3 

Thoﬁas Marotta, it is the General Counsel's view th@t'

there is no probable cause to believe a violation of the’

Act has occurred. This view is based upon the apparent.

facts, as asserted in the response of the respondent, that

Thomas Marotta made no loans to any persons to enable the

persons to purchase tickets to_the Carter-Mondale fundraiser,

and that the one loan Thomas Marotta made to a NAS employee

proximate to the date of the fundraiser was for other than
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James Stanton
Robert Devoy

Ragan and Mason
The Farragut Buildi
900 Seventeenth Str
Washington, D.C. .

Dear uessrs. Stanhuh

Based on 1nfct!n

on October 17, 19!0,
clients, Vincent Marott
violated 2 U.S.C. § )
violated 2 U.S. c.’ssu

: "u.s. ( :
probable cause to believe Thomas Marotta violnted'
§ 441f. The Commission may or may not apptove ‘the Ger
Counsel's recommendations. P

Submitted for your review are three briefs stating ‘
the position of the General Counsel on the legal and factual
issues of the case. Within fifteen days of your receipt
of this notice, you may file with the Secretary of the
Commission a brief (10 copies if possible) stating your
position on the issues and replying to the brief of the
General Counsel. (Three copies of such brief should also
be forwarded to the Office of General Counsel, if possible.)
The General Counsel's brief and any brief which you may
submit will be considered by the Commission before pro-
ceeding to a vote as to whether there is probable cause to
believe any violation has occurred.




this natter through'a.ennci
not preclude settlelnnt_ £ 

P
' so request by lettar.

Should you. hnve any‘queattons.f
White at 202/523-4@60. gl

chatlés N. Steele
General Counsel

Enclosures
Briefs (3)




“iﬁh on a 24 hou:
_March 31, 1981.

‘l'here were no objectio;i.‘ to the Interim
m at the time of the deadl:lne.
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fin ord.: to !uuolvn this matter. Queltions u-t.
 thn talponaentl on Janunry 8, 1981, and thoit*!u

x.nntuod on Jhnua:y 23, 1931.v
longht hy t.lophane from the respondents' couancl on

!tbrunxy 11, 1981, in order to clarify the responses nf

January 23, 1981. Counsel for the respondents replied in
writing to the .inquiry on February 18, 198l1. This office
expects to mail briefs to the three respondents next week.

General COunsel




captioned matter. :hlpenh-n on our
information and belief as a result ot the oxtln11VQ T
interviews which were conducted during a series of viuitt
to the offices of North American Systun:, Inc. in
Cleveland, Ohio.

1. The loan of tundl by !hnnnl !hrotta to
an cnployoo. ‘

A) Was there any discussion hatween
Thomas Marotta and this employee
concerning a contribution to the
Carter Mondale Campaign Committee
at the time the loan was made?

Response

The loan by Thomas Marotta to the
employee and that employee's subsequent
contribution to the Carter Mondale
Campaign Committee were discrete and
separate occurrences. The loan was
made prior to the solicitation of the
employee and there was no reference to
the loan at the time of the subsequent
solicitation.




t.ho» full amount was repai
was fully repaid :ln appm
August.

2. Has North American SYltul. Inc
reimbursed for expenses incurre
Carter Mondale Campaign Co-i.t.

Resg nse

All expenses incurred by North A
- Systems, Inc. incident to the F
Dinner to benefit the Carter
Campaign were submitted in a
fashion to the Carter Mondale
Committee for reimbursement.

the Carter Mondale Committee hi
reimbursed North American Syste
for the invoices submitted in la
and early June, 1980.

We trust that the foregoing responses |
the information you have requested. If we might mv:!d.
further information or assistance, please contact us as
‘we are eager to obtain a resolution of this matter. muk
you for your cooperation and this opportunity to eﬂ-lnt.

Very truly yours,
RAGAN & MASON

oo ¥




Ms. llnun White
Pederal Election Commission
1325 K ‘tr..t’ H. W,

Washington, D. C. 20463
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RESPONSE

The respondent included in his submission of November 21, 1980
a list of persons who were solicited. for contributions by hin
as a volunteer for the Carter Mondale campaign. Among those
iisted on Ncvember 21 were two names which appear above:

'

The other persons named cn the above list were not solicited
by respondent, ané he has no xnowledge that any solicitations
occurred for contributions from the remaining names on the list.

[
’c'













With regard to all of the employees idcnti!hy&:-
your previcus response or in response to gquest
and 3 herein as having been solicited, plea:
which, if any, of those employees is either: (
stockholder of North American Systems, Inc., oF
(2) an executive or administrative employee of
American Systems, Inc., (meaning an individual e
by the company and paid on a salary rather than
basis who has policymaking, managerial, professi:
or supervisory responsibilities, but not meaning a
salaried foreman or other salaried lower level
having direct supervision over hourly employees

RESPONSE

(1) None.

(2) None.







No officer, director, or agent of North American Syste
acting in that capacity consented to, or requested re

or any other person, (to his knowledge) to conduct any
tions for contributions to the Carter Mondale campaign.
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Thc :nuponﬂant is a salaxied cnploync (ofticn: 7cf'
works far in excess of a normal 40-ho r W
s. The specific voluntnc;

undertaken by the respondent were conducted during
hours and break times, as well as before and attar.thn

regular work day.




b) Please state whether you are paid on an
or salaried basis and whether you are expec
of your duties and responsibilities on behal
American Systems, Inc., to work a particular
of hours per period. : :

RESPONSE

The respondent is paid on a salaried basis, but is not
expected to work a fixed number of hours per week, i.e
40-hour work week. The respondent's responsibilities ar:
not confined to what might typically be considered a 40-
work week, but his position requires job performance rat
than the number of hours contributed to the effort.

c) Please state whether any hours you worked on preparations
for the fundraiser during what would otherwise be your
regular work period, if any, were made up to North _
American Systems, Inc. If the answer is no, please explain.

RESPONSE

The respondent typically works far in excess of the 40-hour

work week and has done so both before and after the volunteer
activities. The respondent's responsibilities are not

measured in terms of the number of hours worked per week,

but rather the manner in which he discharges his responsibilities
and the results he achieves. If a strict 40-hour per week test
were to be imposed upon this situation for purposes of uniformity,
the respondent has more than offset any loss of time incurred

by the company because of the number of hours in excess of forty
per week which he has worked since his volunteer activities for
the Carter Mondale campaign. This is consistent with the policy
of the company in all volunteer civic activities undertaken by
management personnel.




1980. thi

consistent with his past pueticc o#

to his employees, generally for p-umn' . :

this case the loan was made because of the employe unexp
car repair expenses. Subsequent to the making of t ;
the same individual was invited to attend thc cuﬂor mu
fundraiser by the respondent.




‘State of ohio

ROBERT A RINI
Welery Public- Siete of Obio-Lobe Cty.
nwmunﬂ
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RESPONSE

The respondent did not personally solicit any employees

of North American Systems, Inc. for contributions to

the fundraiser to benefit the Carter Mondale campaign. The
respondent does have personal knowledge that all names listed
above, except three, are executive, as oppcsed to production
employees of North American Systems, Inc.l/The respondent believes
that all executive personnel listed akove, as well as others not
listed, were mailed invitations to attend the Carter Mondale
Dinrner. Respondent does nrot have knowledge of any solicitation
conducted of these executive personnel. The production persoanel
were invited to attend the Dinner by Thomas Marotta, and the
manner of invitation was addressed in his responses filed on
November 21, 1980.

1/ This individual is not an emplcyee cf North American
Systems, Inc.




';'he respondent :i.s aware 0!
volunteers for the Carter
tributions from persons emp
Inc., for the nfuroned d:l.m

Thomas Marotta




onse, please state th
each employee
in the ciremtmcn uud

the solicitation was pr
Thomas Marotta's submiss
November 21, 1980.
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: 3 to thc nay 29, 1980. fundru er. 1If
pluu explain the circumstances under which the mat
were produced and distributed, including the cost

and whether the materials were distributed to employ
who were neither stockholders nor executive or adnini
personnel of the company.

RESPONSE

All expenses incurred by volunteers for the Fundraiser

were submitted to the Carter Mondale Committée for reimbursement
and copies of all such invoices were provided with respuuinnt s
submission on November 21, 1980. There was no increase in
overhead incurred by North American Systems, Inc. as a result
of respondent's involvement as a volunteer for the Carter
Mondale campaign.




The respondent devoted a considg:ab&q,

preparations for the Dinner between Ma

decision was made to have the President -8
Dinner in Cleveland and the event itself on May

.well as a lesser amount of time in the days follow
Dinner as the various administrative details were

It would be difficult to approximate a nnmbc:»pt.hpun
devoted to this effort, but there was a substantial
ment by the respondent in this time period. Rl

a) Of the hours listed, please state to the best 013 
your knowledge the number of hours worked during what

would otherwise be your regular work period o :
of North American Systems, Inc. z i behal:

RESPONSE

As Chairman of the Board and Chief Executive Officer of North
American Systems, Inc., a privately held corporation, the
respondent devotes his attention to the corporate affairs on
a full time basis, seven days a week. The respondent does,
however, have extensive volunteer commitments to a number of
civic activities, including the Carter Mondale campaign. The
civic commitments are often interspersed with corporate
activities and do not interfere with the responsibilities of
the respondent to those corporate activities. Therefore,
none of the hours cf volunteer work for the Carter Mondale
campaign, because of this mixture of responsibilities,
represented an intrusion into the regular discharge of his
corporate responsibilities.




¢) Please state whether any hours you worked on
preparations for the fundraiser during what would
otherwise be your regular work period, if any, were
made up to North American Systems, Inc. If the answer
is no, please explain. :

RESPONSE

The performance of the respondent as Chairman of the Board
and Chief Executive Officer of North American Systems, Inc.
is not measured in terms of the number of hours dedicated

to the company, therefore the hours volunteered to the
Carter Mondale campaign did not intrude upon his performance
as Chairman of the Board of the company. and were not
specifically "made up" to North American Systems, Inc.




a) Please state the reason the persons' services were nct
billed to the Carter/Mondale Presidential Committee for
reimbursement, and the amount of time spent on the
preparation activity.

RESPONSE

Executive personnel work far in excess of a normal forty
hour work week. Their responsibilities are measured in
job performance not in hours present at the company,
therefore their volunteer activities on behalf of the
Carter Mondale Campaign Committee, as well as other civic
commitments, are undertaken only as the time committed to
volunteer activities will not interfere with their on-going
management functions. Since the job performance, the
standard of measurement for management personnel, was not
diminished by this volunteer activity, there was no cost
incurred by the company by their actions. 1In the case of







The mtor £ncint:les vere utilized to miqtf', ,
preparations for the May 29, 1930 bi.nmr to ]
Carter mndnh campaign. '

b) If the answer to question 10 (a) is yes. plum
amount of computer time spent conducting these .

and the exact cost of operating the facilities for l:ho"
period specified.

RESPONSE

There were approximately 51 hours of time :ecordnd by euputer
operators for the preparations for the Dinner.  The cost
incurred by the company was $425.66 which r.prnlcati thcﬁlabOt
costs. There were no additional costs to the company because

the lease rate of the facilities is a flat, fixed rate paid

c? fegﬂ]éain%%%%m o bqaue:tion l10(a) is yes, plau state whether
the Carter/Mondale Presidential Committee was billed for

the use of the computer facilities and the amount and date

of the billing.

RESPONSE

The Carter Mondale campaign was billed the amount of $425.66 for
the labor involved in the use of the computer. The time sheets
and resultant charges were included with the invoices sent to
the Carter Mondale committee on June 9, 1980 and provided the
Commission with respondent's submission of November 21, 1980.







C in an

County of Cuyahoga,
State of Ohio




‘questions mm and mtci will IMW
rather than the general guestion number 10,
responses of Mr. uuotta will reflect th:ll

Thank you for your oooperation in thl- :m:m
Very truly yours,
RAGAN & MASON

Robert T. Devoyh’

James V. Stanton, Esquire

L
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Ms. Maura White

Office of General Counsel
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463




WASHINGTON, D.C. 20463

James Stanton
Ragan and Mas
The Farraqt
900 Seventee
Washington,

Dear Mr. Si

responses
Marotta,

.questions
the Commis

Marotta. You
oath and s
receipt of

If you ﬁgv
the staff member

Enclosures

: y}wi
xfles N.
General Counsel




FEDERAL ELECTION COMMISS|
WASHINGTON, D.C. 20463 )

Ragan and
The Farrag

Dear Mr.

While "'t_:hm

Sooncoac

guestions
the Commis

please find ¢
Marotta and o
Marotta. Your
oath and submit:
receipt of ithis

General Counsel

Enclosures







900 SQVQnteenth s&eq;
Washington, D.C.

Dear Mr. Stahton: ""

While the Conm'

please find one set of que tians p.‘

Marotta and one set of questions pr

Marotta. Your clients' responses should be nade under
oath and submitted within fifteen days of your :
receipt of this lettet.,A

If you have any questions please contact naura White,
" the staff member assigned to this matter,gat 202/523-4060.

sincerely,

.

Charles N, Steele
General Counsel

Enclosures

ey o 4/..:&“53.-*5" & A
mm-m




fplease state the name and position of a11 personu enployed
by North American Systems, Inc., other than yourself,

who solicited the employees of North American Systems,
Inc., for contributions to the May 29, 1980, fundraiser
held to benefit the Carter/Mondale Presidential Committee.

To the extent not provided already in response to question 1
or your earlier response, please state the names of all
persons solicited by each employee named in response to
question 2, and explain the circumstances under which the
solicitations took place, including the time and place of
the solicitations.




baais who has pol-_zcmking, nanag rial
‘or supervisory'responsibilities. but no

With regard to all SOIICltatlons refetred to in quef
and 3, please state whether the solicitations were
with the knowledge of yourself or other officers, d:
or agents of North American Systems, Inc. ‘

With regard to all solicitations referred to in questio

and 3, please state whether the solicitations were con

with the consent, or at the request, of yourself or an
other officer, director, or agent of North American Eystema.
Inc. :

Please state whether at any time North American Systens,,~
Inc., produced and distributed at its own expense, without
reimbursement, any materials, such as flyers, posters,
newsletters, or mailings, to solicit its employees for
contributions to the May 29, 1980, fundraiser. If so, !
please explain the circumstances under which the naterials
were produced and distributed, including the cost invol#td
and whether the materials were distributed to employees
who were neither stockholders nor executive or administ atiVe
personnel of the company.

Please state to the best of your knowledge the numbet,bkg
hours you worked on any of the preparations for the i
May 29, 1980, fundraiser to benefit the Carter/Mondale
Presidential Committee.

a) Of the hours listed, please state to the best of
ycur knowledge the number of hours worked during what
would otherwise be your regular work period on behalf
of North American Systems, Inc.

b) Please state whether you are paid on an hourly

or salaried basis and whether you are expected as part
of your duties and responsibilities on behalf of North
Armerican Systems, Inc., to work a particular number

of hours per period.




referred to 1n your response to the Commisa
to bel;eve finding.

"a) State the date and amount of the loan.

b) State whether there was any discussion.-hg'
you and the individual to whom you made the loan
concerning the making of a contribution to the‘ﬂlx
Mondale Presidential Commlttee.




.Please state the name aud poaition of all personl cnployed
by North American Systems, Inc., other than yourself,

who solicited the employees of North American Systems,
Inc., for contributions to the May 29, 1980, fundraiser
held to benefit the Carter/Mondale Presidential Committee.

To the extent not provided already in response to question 1
or your earlier response, please state the names of all
persons solicited by each employee named in response to
question 2, and explain the circumstances under which the
solicitations took place, including the time and place of
the solicitations.




“With regard to a11 solicitations referred to 1n'ques
and 3, please state whether the solicitations were cond
with the knowledge of yourself or other officers, dir
or agents of North American Systems, Inc.

With regard to all solicitations referred to in questi

and 3, please state whether the solicitations were cond
with the consent, or at the request, of yourself or any
other officer, director, or agent of North American Systans.
Ings .

Please state whether at any time North American Systenam
Inc., produced and distributed at its own expense, without
reimbursement, any materials, such as flyers, posters,
newsletters, or mailings, to solicit its employees for
contributions to the May 29, 1980, fundraiser. If so,

please explain the c1rcumstances under which the materials
were produced and distributed, including the cost 1nvolved
and whether the materials were distributed to employees:

who were neither stockholders nor executive or administrative
personnel of the company.

Please state to the best of your knowledge the number Of;
hours you worked on any of the preparations for the 1
May 29, 1980, fundraiser to benefit the Carter/Mondale
Presidential Committee.

a) Of the hours listed, please state to the best of
your knowledge the number of hours worked during what
would otherwise be your regular work period on behalf
of North American Systems, Inc.

b) Please state whether you are paid on an hourly

or salaried basis and whether you are expected as part
of your duties and respcnsibilities on behalf of North
American Systems, Inc., to work a particular number

of hours per period.




any of the prepa for. th
1980, fundraiser to benefit the tarter/!oudale

‘dential Committee, during a regular work period but
_whose services were not billed to the Carter/Monda
_ Pres;dential Committee for reimbursement.

a) Please state the reason the petsons' servien
billed to the Carter/Mondale Presidential Commi
reimbursement, and the amount of time spent on theg
preparation activ1ty.

Please state whether North American Systems, Inc., has‘
ownership, or contracts out for the use of, computct
facxlltzes.

‘a) If the answer to gquestion 10 is yes, please ata' e
whether those facilities were used to assist in prepar ion
and activity related to the May 29, 1980, fundraise helﬂ__
to benefit the Carter/Mondale Presidential Committe! i

b) 1If the answer to guestion 10 is yes, please state the o
amount of computer time spent conducting these actxvities
and the exact cost of operating the facilities for tbe
period specified.

c) If the answer to question 10 is yes, please state whether
the Carter/Mondale Presidential Committee was billed for
the use of the computer facilities and the amount and date

of the billing.

Please state the date that North American Systems, Inc.
submitted an invoice(s) to the Carter/Mondale Presidential
Committee for the cost of the staff time spent in making
preparations for the May 29, 1980, fundraiser held to
benefit the Carter/Mondale Presidential Committee.




please find one set of questions propdunded to The

Marotta and one set of questions propounded to Vincent
Marotta. Your clients' responses should be made ‘under
ocath and submitted within fifteen days of your :
receipt of thls letter.

I1f you have any questxons please contact Maura Whi
the staff member assigned to this matter, at 202/523

sincerely.

Charles N. Steele
General Counsel

Enclosures




. the letter with questions, as attached to the
Counsel's January 5, 1981 memorandum, to the
for Thomas Marotta and Vincent Marotta.

Commissioners Aikens, Harris, McGarry, n.ienu,;'

and Tiernan voted affirmatively in this matter.
Attest:

rjorie W. Enmons

Secretary of the Commission

Received in Office of the Commission Secretary: 1-5-81, 10:15
Circulated on 48 hour vote basis: 1-5-81, 4:00







.'Chlrltl No s eel
mral Coun“

A Systems, Inc., violated 2 U.8.C. § ltlbta).‘.H“
r 21, 1980, the re-pennel of the throe responden

i e of the General Counsel. ' wu have reviewed the
and determined that it is necessary to obtain additional

information from the respondents in order for this office to
make a further recommendation to the Commission. Therefore,
the General Counsel recommends that the Commission approve
the issuance of the attached additional questions to Ehanat
Marotta and Vincent Marotta and the attached letter to

their counsel.

Recommendation
Send the attached letter with questions.

Attachment
Proposed letter to James Stanton with questions




The rarragut Buildluy
900 Seventeenth Sﬁtbt
Wuhington v D.C.

Dear nr. Stantbn-

qntations iaaued.ﬂyu* :
the Commission has dttd!ulned*tk

please find one set of queltiona rop | _
Marotta and one set of questions piﬁ' dt |
Marotta. Your clients® responses should be nade ﬁnﬂ!&
oath and submitted within fifteen dayn af yon: :
receipt of this letter.

If you have any questions pleas. contact uaura ﬁhite:
the staff member assigned to this mattet, at 202/523-1&50.

Sincetelyv

Charles N. Steele
General Counsel

Enclosures




- Please state the name and position of all pamnl c-ployed
by North American Systems, Inc., other than yourself,
who solicited the employees of North American Systems,
Inc., for contributions to the May 29, 1980, fundraiser
held to benefit the Carter/Mondale Presidential Committee.

To the extent not provided already in response to question 1
or your earlier response, please state the names of all-
persons solicited by each employee named in response to
question 2, and explain the circumstances under which the

solicitations took place, 1nc1udmg the time and place of
the solicitations.




ompany and paid on a sal Ey ri
' bagis who has’ policymaking, managerial
or supervisory responsibilities, but no g a
salaried foreman or other salaried louervlevel'supervi,‘

and 3, please state whether the solicitations were
with the knowledge of yourself or other officers, dit
or agents of North American Systems, Ine.

other officer, director, or agent of North American S
Inc.

Please state whether at any time North American Systeli .
Inc., produced and distributed at its own expense, without
reimbursement, any materials, such as flyers, posters,
newsletters, or mailings, to solicit its employees fotuﬁ'
contributions to the May 29, 1980, fundraiser. If so,
please explain the circumstances under which the materials
were produced and distributed, including the cost involved
and whether the materials were distributed to employees

who were neither stockholders nor executive or admlnistrative
personnel of the company.

Please state to the best of your knowledge the number of
hours you worked on any of the preparations for the

. May 29, 1980, fundraiser to benefit the Carter/Mondale
Presidential Committee.

a) Of the hours listed, please state to the best of

your knowledge the number of hours worked during what
would otherwise be your regular work period on behalf
of North American Systems, Inc.

b) Please state whether you are paid on an hourly

or salaried basis and whether you are expected as part
of your duties and responsibilities on behalf of North
American Systems, Inc., to work a particular number

of hours per period.




teferred to in your responle to the CQuniat
to believe finding.

?a)  State the date and amount of the loﬁn.

b) State whether there was any discussion

you and the individual to whom you made the loa
concerning the making of a contribution to thﬁ
Mondale Presidential Committee. '




_Plcase state the name and position of all per'ons tmployed
by North American Systems, Inc., other than yourself,
who solicited the employees of North American Systems,
Inc., for contributions to the May 29, 1980, fundraiser
held to benefit the Carter/Mondale Presidential Committee.

To the extent not provided already in response to question 1
or your earlier response, please state the names of all
persons solicited by each employee named in response to
question 2, and explain the circumstances under which the
solicitations took place, including the time and place of
the solicitations.




- Syst 4 ing a
- by the company and pnid on a salar

. basis who has policymaking, manag «+ profess :

;or supervisory responsibilities, but not meaning a
salaried foreman or other salaried lower level supervi
having direct superv:sxon over hourly employeea).,'

““With regard to all solicxtations referred to in questj"“

-— and 3, please state whether the solicitations were cond
with the knowledge of yourself or other officets, dirtc
or agents of North American Systems, Inc.

6. With regard to all solicitations referred to in questiqna 1
"and 3, please state whether the solicitations were conducted
with the consent, or at the request, of yourself or any
‘other officer, director, or agent of North American systenn,
Inc.

7. Please state whether at any time North American Systeﬂn. :
Inc., produced and distributed at its own expense, without
reimbursement, any materials, such as flyers, posters, .
newsletters, or mailings, to solicit its employees for .
contributions to the May 29, 1980, fundraiser. If so., :
please explain the circumstances under which the materials
were produced and distributed, including the cost involved

- and whether the materials were distributed to employees
who were neither stockholders nor executive or administrative
personnel of the company.

8. Please state to the best of your knowledge the number of
hours you worked on any of the preparations for the
- May 29, 1980, fundraiser to benefit the Carter/Mondale
Presidential Committee.

a) Of the hours listed, please state to the best of
your knowledge the number of hours worked during what
would otherwise be your regular work period on behalf
of North American Systems, Inc.

b) Please state whether you are paid on an hourly

or salaried basis and whether you are expected as part
of your duties and responsibilities on behalf of North
American Systems, Inc., to work a particular number

of hours per period.




i on any of @& preparations | ;
@1980, tundraiser to benefit the Carter/Mondal
dential Ccmmittee, during a regulat work pe:i'

Presidential Commxttee for reimbursement.

a) Please state the reason the. persons' serv
billed to the Carter/Mondale Presidential Ci
reimbursement, and the amount of time spent on the
; preparation activity.

Please state whether North Ametican Systems, Inc.. ha
ownership, or contracts out for the use of, canputet
facilities.

a) If the answer to question 10 is yes, pleaae Stlﬁ.T
whether those facilities were used to assist in pteput:,
and activity related to the May 29, 1980, fundraiser

to benefit the Carter/Mondale Presidential Coulittﬁe

b) If the answer to question 10 is yes, please stateﬂthe‘-
amount of computer time spent conducting these activ:

and the exact cost of operating the facilities for t
period specified.

c) 1If the answer to question 10 is yes, please state uhother
the Carter/Mondale Presidential Committee was billed !or i
the use of the computer facilities and the amount and’ date
of the billing.

Please state the date that North American Systems, Inc.
submitted an invoice(s) to the Carter/Mondale Presidential
Committee for the cost of the staff time spent in making
preparations for the May 29, 1980, fundraiser held to
benefit the Carter/Mondale Presidential Committee.




Max L. Friedersdorf, C ma;
Federal Election igai
1325 K Street, N. W. -
Washington, D. C. 20463

Dear Mr. Chaimn

The Federal ll
clients, North American Syﬂ:&i

Thomas Marotta, that they are under

Commigsion for alleged violat ‘ :
Campaign Act of 1971, as amended. '
the Commission, my clients have iwt.m nltm
to questions transmitted to them in your letter, on
the Commission, which was dlt.d Octﬂnr 20, 1!!0.

Since my clients have :upandod to thon quni:tonn
and in so doing, have demonstrated that the an-guti.m are
generally without substance, it is their belief that the
matter can be resolved through the conciliation process. We
therefore wish to advise the Commission that my clients are
prepared to go forward with the conciliation process.

Please advise us at your convenience how we might
undertake a final resolution of this matter. Thank you for
your courtesy.

Very truly yours,
RAGAN & MASON

A

ames V. Stanton




‘-m Mpamn have bedn verif:lod and s:l.gnﬂl‘by lr. Illrctta.
Very truly yours,

Enclosure




general summary of the facts and ci.rcmtmusot the
.invblﬁapent of the resPOhdent as a ﬁenbﬁi 6ffﬁhéfﬁff'
which conducted a Fundtaiiing‘oinner'tO‘henéftﬁéfﬁjﬁ
Mondale Re-election Campaign and to supplement th§ £nr'”
mation provided in response to the Commission's qutiéiééi;
The matters discussed herein are submitted'in'responal_tsl
Chairman Max L. Friedersdorf's letter of October 20;?I§l0;
and it is requested that the submissions be treated as
confidential pursuant to the provisions of 2 U.S.C. 437:g
(a) (12) and 11 C.F.R. 111.21. L

The respondent served as a member of the cdmnittee
which sponsored a Fundraising Dinner for the Carter/Mondale
Re-election Committee. He served in this capacity as a
volunteer, and his service was not related to his employment
as Vice-President of North American Systems, Inc. In carrying
out his responsibilities as a volunteer fundraiser for the
Carter/Mondale Re-election Committee, the respondent solicited

contributions for a fundraising dinner which was held on




numerous persons who had no afﬁlhtton wm: that comp
All of the solicitations were conducted by the rnl  f 

wholly npart from his dutica at the eoinany. Th.

adviued each of the euployeel of North aharicén Sylteul;;tnc.
that they were being solicited by tha respondent as a vulunteer
for the Carter/Mondale Re-election Colnittee and not aa o
“North Anerican Systems, Inc. ofticer‘ Each employee a! uorth
American Systems was advised that any decision they. nlda
whether or not to contribute was their personal decision to
make and would have no relationship to their present or future
employment, nor would their decision result in any beﬁéfit to
them in their employment. This entire separation from their
employment was stressed with each pérson solicited to make
every effort to avoid any misunderstanding and to insure that
any decision whether or not to contribute was a personal one
on their part.

Several persons who were employees of the company

made a contribution to the Fundraising Dinner, while many




’1hd~reqpondpnt further contends that there we

loans mﬁdn-ﬁy‘hin to enable perboﬂi'ib nake'coniribﬁ _
the Carur/mndale Re-election coma:l.qn. The re '

employees of North American Systems, Inc. _ =¥ )
were made to facilitate contributions to the Cartlffﬂﬁwﬂate
Campaign. In one patticula:«caa.: a loan of_i §§rj¢q§ 3§nture
was made to an employee of North American systais, iA¢;,‘and
that individual subsequently purchased two tickets to the
Carter/Mondale Dinner. It is understood by the respondﬁnt
that the loan was needed by the employee for purposes bfher
than a campaign contribution, but the respondent brings this
incident to the attention of the Commission because the loan
to the employee and his subsequent purchase of tickets were

proximate in time.

Respectfully Submitted,

T e By it

Thomas Marotta







b) State whether or not you salicit-dcantrihuuemto o
the !undrais.r. : s R e

The respondent, in the course of his sorvica as a vo%unt!at member
of the Carter/Mondale Dinner Committee, did solicit conttibntions
to the event.




a) If the answer to question 1(b) is yes, state
or not the soclicitation included the employee
North American Systems, Inc. : 57

The solicitations did include employees of North

If the solicitation included the employees of Noxth == =
American Systems, Inc., describe the method(s) of solicitation
employed, the number of employees solicited, the names =
of employees solicited, and the amount of time spent =

on the solicitation(s). ;

a) The respondent personally invited employees of North American
Systems, Inc. The invitations were extended to employees at
different times during the day, such as break time, lunch, etc.

b) See Attachment No. One.

c) Every foreman and supervisor. These were all salaried, non-union
employees. A

d) Since the lead time before the dinner was very short because of the
scheduling difficulties for the President, the solicitations took
place entirely within a two to three week period prior to the event.
The solicitations were conducted during lunch hours and break
periods during the day.

State whether or not you solicited contributions from

any individual, including employees of North American

Systems, Inc., during the normal business hours, and

on the premises, of North American Systems, Inc. :

N
.
o
<
o
o

All solicitations of North American Systems, Inc. employees were
made during the business day, but were conducted during lunch hours
and break periods during the day. The solicitations took place on
the premises of North American Systems, Inc.

If the answer to question 2(c) is yes, state the amount
of time that was spent conducting the solicitation(s).

Each solicitation was conductad in a short discussion with each
person solicited, during break periods and lunch hours in the
two to three week period in advance of the Fundraising Dinner.
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:.‘.' tho c!plmu of !o:th mwtem Srsun, Inf.u w

-.eues.m for contributions to the May 29, Iﬂﬂ_,ﬁ
' fundraiser held to mzs: the Carter, !

¢ Pres
dential Committee, by either North American Systems
or its officers or directors, did you authorize the
solicitation as an o!ﬂet: or dircctat? ‘

There were no solicitations authorized or conducted by No
American Systems, Inc., its officers or directors. Respond
conducted solicitations as a volunteer member of the Dinner
not as a representative of North American Systems. At the
beginning of each solicitation, respondent advised that the
discussion was outside of the individual's work responsi !
had no relationship to their work in any way, and the decis
whether or not to make a contribution would have absolutel
relationship to their job now or in the future.

Were you authorized by North American Systems, Inc.

to solicit the employees of North American Systems, Inc.
for contributions to the May 29, 1980, fundraiser? 1If
the answer is yes, describe the manner in which you
were authorized.

The respondent was not authorized by North American Systems, Inc.
to make solicitations. To the contrary, respcndent was advised
by the Chairman of the Board of North American Systems, Inc¢. that
great care must be exercised to ensure that there was absolutely
no connection between the Corporation and the Dinner, and that
each person solicited should fully understand that fact.







State whether or not, at any time, you solicited
‘butions from the employees of North American Sys
without the authorization of ilorth American Sys:

If the answer is yes, state the number of times you
a solicitation. e

As stated in the previous response, respondent was never
authorized by North American Systems, Inc. to solicit
contributions. All solicitations were conducted as a Vo.
Member of the Fundraising Dinner Committee and each person
solicited was advised that the respondent was acting en

apart from his position in the company and that the decisiom
whether or not to make a contribution was a personal one, not
related to any present or future employment or benefit.

State whether each solicitation was conducted with the

knowledge of the officers, directors, or agents of
North American Systems, Inc. i

The solicitations were conducted with the knowledge of the
Chairman of the Board of North American Systems, Inc.
However, the Chairman of the Board had made it very clear
to respondent that each person contacted must be advised

at the ocutset that there was no connecticn with the company
in the solicitation.
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1:£ the answer is yes, list all individuals by name, :
' address, employer, and the nount and date of the loan

Not applicable.




If the answer is yes, list a;il. individn:ls' by nm

address, employer, amount of money, and the date o 4:
the transaction. ; Sy

Not applicable.




o nas K. suut. N. W,
'-mumon D. C. zuca

xnclo.ed pl.uue find lanpannnc to ‘the Qualtion-
submitted to Mr. Vincent G. Marotta in the above-captioned
matter. Also enclosed is a General Statement and a series

of attachments submitted by the Respondent under the terms
of your letter inviting tht submission of additional

material.
Very truly yours,
- RAGAN & uasou

James V. Stanton

Enclosures




_Th.fbhrpdiuf0£ £5£15§ﬁlt§hﬁht:13‘tﬁ1“”
general summary of the facts and circumstances

quistionc. The m;tfersidiscussqd herein are Quﬁﬁi}*" .
response to Chairman Max L. Priedersdorf's lot;.r‘ag_zf

20, 1980, and it is requested that the submissidﬁ‘hqf S

treated as confidential pursuant to the provisions of

2 U.S.C. 437g(a)(12) and 11 C.F.R. 1ll.21. _i _ _
During the Spring of 1980, President cq:tqrﬁﬂiﬁid

a serious political challenge within his own Party, at th@

same time as international events required his car§£u1 '-‘

attention. Due to the combination of these two fnctofi;b

his campaign staff was at a tremendous disadvantage ahd5wis

not able to plan the President's activities very far in advance.

Therefore, although there was general agreement on the fact

that a fundraising dinner should be held in Cleveland, it was

impossible to establish a date certain for the event until

approximately three weeks before the event was to occur.




fundrai:ing. The respondant was of the belief

abhndhnée of caution was requxred tO'ensure thlt:

short period of time did not give rise to an __x‘lha_ _
or abbreviated attention to the requirements of thc llw.‘f
Buxthernore. the respondcnt. actan.at all ti-oswta.a -?:f'
Volunteer Chairman-of-the Fundraising. Dinnex_cﬂmnitte-.
took steps to insure that the Corporation, of which hn

was Chairman of the Board, was not involved in the rund:ais-
ing Dinner or the events leading to such Dinner. -Ehs |
Corporation has not, at any time, either officially‘of
unofficially sanctioned or participated in the pblitiéal
Dinner. The respondent has directed all volunteers to
maintain records of time and incidental expenses incurred
to insure that there be no increase in overhead to the
Corporation as a result of the activities of the volunteers
for the Carter/Mondale Dinner Committee. The respondent
issued guidance to all those who wculd be involved with

the solicitation that extreme care must be used at all




fm’.u- u noql !ar volunteers to.
| thn prcpaxation and nniling of thn invitatiomn

telephone calls incidental to the Dinner. A careful
record was maintaihed of all the hours of the voinn‘
cletical assistants. the postage that was utiliz.d-:
the invitations. and a record of all expenses incuxt
behalf of the Dinner. Those expenses were all suhnl tod
to the Carterluondale Campaign cannittee for re-inhuxlllbnt.
Appended to this statement are copies of the vlriaui‘inf“
which were maintained to demonstrate the scrupuleut l&tlﬁtion
paid to these details, no matter how minor they might nppcax.
It is the respondent's belief that all'activitiji
were carried out in strict compliance of the law and ﬁﬁit
a review of the attached records and responses will~§np;y
demonstrate to the Commission that there are no grodnd§ 
upon which to proceed in this matter. |
Thank you for this opportunity to submit the
statement on this matter.

Respectfully submitted,

/// G . A

Vincent G. Marotta







State whether or not you solicited contributi
“to the fundraiser. Lyl , ibutions

The respondant.. in his capacity as Chairman of ths Dinner
Committee, did solicit contributions to the fundra iu' :
Mr. Marotta took care that his solicitations were

his private capacity and not as chairman of North hiﬂm
Systems, Inc.




:z the anauuﬁ tﬂ qunnticn ltb) is yes y‘t‘t‘
or not the solicitation included the tuplarucu
North American Syttqnso Inc.

The respondent did not solicit contributions frune
employees of North American Systems, Inc.

If the solicitation included the employees of North EqTRL e
American Systems, Inc.,describe the method(s) of solicitatior
employed, the number of employees solicited, the names
of employees solicited, and the amount of time spent
on the solicitation(s).

Not applicable.

State whether or not you solicited contributions from
any individual, including employees of North American
Systems Inc., during the normal business hours, and on
the premxses, of North American Systems, Inc.

&

The respondent did solicit contributions to the fundraiser
during business hours and from his office on the premises of
North American Systems, Inc. There were no employees of North
American Systems, Inc. solicited by the respondent. Respondent
took great care in maintaining records for purposes of reim-
bursement of costs for North American Systems from the
Presidential Campaign Committee.

32040322266

If the answer to question 2(c) is yes, state the amocunt
of time that was spent conducting the solicitation(s).

The final plans for the dinner were made a very short time prior
to the event. This abbreviated period was the result of decisions
by the President's staff on the allocation of his time during

the extensive number of state primaries which were held in the
Spring and Summer cf 1980. When the decision was made to

proceed with the dinner, there was approximately two to three
weeks to complete the preparations. During that time period, a
substantial amount of time was spent by the respondent in making
all arrangements for the President's arrival, including solicita-
tion of contributions to the dinner.




r :Wn;ur held to BeRGElt the Castes ‘

ittee, by either North American

'ofticur or directors, did you authori:t'ihn,aolicieﬁm
as an officer or director?

The respondent, as Chairman of the Board of North Ameri:
Systems, Inc., did not authorize either the solicitation
employee or any other person for contributions. The resp
advised that all solicitations must take place on a str
volunteer basis, and that all contributions must be given
strictly volunteer basis, with no ccnnection between the
raising Dinner and North American Systems, Inc.

Were you authorized by North American Systems, Inc.
to solicit the employees of North American Systems, Inc.
for contributions to the May 29, 1980, fundraiser? 1If

the answer is yes, describe the manner in which you we:!
authorized.

The respondent was not authorized by North American Systems,

Inc. to solicit employees of North American Syste<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>