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INTRODUCTION -

Barry Commoner, The Citizens Party candidate for

President, has filed a complaint alleging that the Presidential

and Vice-Presidential candidate debates that the League of

Women Voters Education Fund (LWVEF) intends to sponsor in

September and October of 1980 violate the Federal Election

Campaign Act and the regulations of the Federal Election

Commission. More specifically, he claims that the criteria

established by the LWVEF for selecting debate participants are

partisan in structure and effect and that the LWVEF will invite2/
candidates to participate based on partisan considerations.

The allegations have no merit. The determination

to limit participation in the LWVEF-sponsored debates to

significant candidates and the criteria the LWVEF has adopted

are nonpartisan. Moreover, the adoption of the criteria and

any decision to invite or not to invite candidates to partic-

ipate have been, and will continue to be, the LWVEF's independ-

ent actions made solely in light of its overriding purpose of

educating the electorate about the issues in the campaign and

the candidates' positions -)n those issues.

1/ This response is submitted pursuant to the provisions of

he Federal Election Campaign Act, 2 U.S.C. S 437g(a) (1), and

of the regulations of the Federal Election Commission,
11 C.F.R. S 111.6.

2/ Although Mr. Commoner names Ruth J. Hinerfeld as a respon-

3ent in his complaint, he does not allege that Ms. Hinerfeld

has in any way violated the Act or regulations. Moreover, as

Ms. Hinerfeld's affidavit shows, the LWVEF is the sole sponsor

of the 1980 debates. Affidavit of Ruth J. Hinerfeld, 1 1.

Accordingly, we will address only the-question whether the

LWVEF has acted improperly in staging the debates.
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There is, therefore, no reason to believe that any

violation of the Act ov the Commission's regulations has

occurred, or is about to occur, in connection with the LWVEF's

sponsorship of the 1980 debates. Accordingly, Mr. Com oner's

complaint should be dismissed.

STATEMENT OF FACTS

This matter arises out of the LWVEF's planned spon-

sorship of three Presidential candidate debates and one 
Vice-

Presidential candidate debate scheduled to take place this 
year

in the following cities on or about the dates indicated:

Baltimore, Maryland (September 21); Louisville, Kentucky

(October 2); Portland, Oregon (October 13); and Cleveland, Ohio

(October 27). The debates will be staged pursuant to S 110.13

of the Commission's regulations, a provision with which 
the

LWVEF has considerable familiarity. Since its sponsorship of

the 1976 Presidential and Vice-Presidential candidate 
debates,

the LWVEF worked -cr the prir.iulgation by the Commission 
of a

rule that, like S 110.13, would permit its sponsorship of

public debates among candidates for federal office with 
funds

solicited by it for that purpose. It submitted pages of testi-

mony and comments to the Commission in connection with 
rule-

making proceedings that spanned a three-year period.2/

Affidavit of Ruth J. Hinerfeld, %if 7, 20.

Section 110.13(a) of the regulations permits the

sponsorship of nonpartisan candidate debates by an 
organiza-

tion, such as the LWVEF, which is exempt from taxation under

501(c) (3) of the Internal PevenueCode and which does 
not

1/ Indeed, it would not be hyperbole to state that S 110.13 
of

The regulations was drafted with organizations like 
the LWVEF

in mind.

2/ This affidavit is attached hereto as Appendix A.
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support or oppose political candidates or political parties.

tnder S 110.13(b), the structure of the debates is left "to

the discretion of the staging organization, provided that (1)

such debates include at least two candidates, and (2) such

debates are nonpartisan in that they do not promote or advance

one candidate over another."

The LWVEF has, of course, a long tradition of

nonpartisanship which it values, and which governs all of its

activities. Moreover, because the LWVEF is a nonpartisan,

educational trust, Article II of its Trust Agreement and its

status as a 5 501(c) (3) organization prohibit it from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity. The purpose of the LWVEF is exclusively

educational: to inform citizens about public affairs and, in

particular, the democratic process. Since its establishment

in 1957, the LWVEF has maintained a strict policy of neither

opposing nor supporting candidates for public office. its

continued adherence to that policy over the years has earned

the LWVEF the trust and respect of the public, and a

reputation of nonpartisanship. Affidavit of Ruth J. Hinerfeld,

111 3, 4.

Thus, when the regulations became effective on

April 1, 1980, the LWVEE' undertook the task of structuring

the 1980 debates in light of: (1) its nonpartisan tradition,

its Trust Agreement,S 501(c) (3) of the Internal Revenue

Code, and the nonpartisan requirement of the FEC's regulations;

and (2) its exclusive educational purpose of providing

information about Presidential and Vice-Presidential candidates

and their positions on the issues in a manner likely to be most
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LWVEF did not believe that participation in the debates neces-

sarily should be limited to only major party candidates, as is

clearly permitted under the regulations, the LWVEF determined

that its purpose of educating the electorate in a nonpartisan

manner would best be accomplished by developing criteria that

would permit participation in the debates by both major party

and non-major party significant candidates. Affidavit of Ruth

J. Hinerfeld, II 8.

Before establishing these criteria, the LWVEF re-

ceived input from the Advisory Committee that it had established.

The Advisory Committee, a group of 27 prominent citizens having
l/

diverse backgrounds and varying political affiliations, was

set up for the purpose of providing advice and ideas with

respect to the debates. It was not involved in-the actual

decision-making process. All decisions were the responsibility

of the LWVEF alone, and no one other than the members of the

Board of Trustees, the LWVEF's staff and legal counsel was

even present during the meetings in which the criteria were

considered and adopted. Affidavit of Ruth J. Hinerfeld, 9.

On August 9, 1980, the LWVEF Board of Trustees by

unanimous vote formally adopted the "League of Women Voters

Education Fund Criteria For Selection of Candidates To

Participate in The 1980 Presidential and Vice Presidential
2/

Debates". The adoption of these criteria was a decision

made by the LWVEF Board of Trustees alone; this decision was

not in any way affected by the positions or views of any of

the Presidential candidates, their running mates, or their

1/ The members of the Advisory Committee are named in
Attachment A to the Affidavit of Ruth J. Hinerfeld.-

2/ A copy of this document is attached to the Affidavit of
uth J. Hinerfeld as Attachment B.
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representatives. In addition, the LWVEF has had, and will

have, exclusive responsibility for applying the criteria and in

selecting participants. Affidavit of Ruth J. Hinerfeld, 1i 10.

Because the debates are intended to educate the

public about campaign issues and the candidates' positions on

those issues, and to effectively stimulate increased voter

interest and participation in the general election, the LWVEF

determined that it would invite to participate in the debates

only those Presidential candidates who have a possibility of

winning the general election and who have demonstrated a signi-

ficant measure of nationwide voter support and interest. The

three basic criteria selected by the LWVEF for Presidential

candidates are: (1) Constitutional eligibility; (2) presence

on the ballot in enough states to have a mathematical possibility

of winning a majority of votes in the Electoral College; and

(3) demonstrated significant voter interest and support.

Affidavit of Ruth J. Hinerfeld, 1 11.

The third criterion is particularly important.

Within any debate framework, there is an inverse relationship

between the number of participants, on the one hand, and the

time available for the expression of views and the opportunity

for effective interchange between or among the participants,

on the other. Debates that are too lengthy or that include

candidates in whom the public has little voting interest will

not effectively serve the purpose of the debates. To accom-

plish its purpose in the limited amount of time available in

the debates, the LWVEF decided to limit its forum to candidates

whose participation would most likely be critical to the elec-

torate as a whole, that is, the candidates whom the public

itself regards as truly significant candidates. Affidavit of



In order to ensure that application of the third

criterion would be nonpartisan, the LWVEF decided that it,

like the other two, should be capable of objective application

to the extent reasonably possible. After careful consideration,

the LWVEF determined that two reasonable and objective indicators

of voter interest and support are: (1) nomination of a candi-

date by a major party; and (2) as to non-major party candidates,

a 15 percent standing in nationwide public opinion polls or a

standing equal to that of a major party candidate, whichever is

lower. The 15 percent figure is exclusive of undecided respon-
1/

dents. Because the LWVEF determined that receiving the

nomination of a major party satisfied the criterion of a

significant candidacy, it decided that in the event that a

major party candidate had a standing of less than 15 percent

in the polls, any other candidate with such a standing also

should be considered significant and of sufficient interest to

the electorate that his or her participation in a debate would

be warranted. Affidavit of Ruth J. Hinerfeld, 1 13.

The LWVEF also determined to retain, throughout the

debate series, the option to reassess the participation of non-

major party candidates in the event of significantly changed

circumstances. The LWVEF did so in order to permit participation

in the second or third Presidential debate by candidates who did

not satisfy the criteria in early September and to permit ex-

clusion of a previously invited candidate whose participation

no longer would advance the purposes of the debates. Affidavit

of Ruth J. Hinerfeld, 1 14.

1/ This means, for example,. that in a poll where 10 percent
'f those polled were undecided, an actual showing of only 13.5
percent would be sufficient.
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The LWVEF recognized that public opinion

polls merely attempt to measure how the electorate would

vote as of the time the polls are taken and and that they do not

attempt to measure who ultimately will win the election. It

is because they do reflect contemporaneous electorate

attitudes that polls are useful to the LWVEF. The LWVEF

concluded that a determination of those candidates for whom

the public would vote at any given time is a good, even if

not perfect, measure of whether the electorate considers

candidates to be significant. In recogni.tion, however, that

polls are imperfect devices to determine public opinion and

that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted

polling organizations. By examining the results' of several

different established and respected polls using somewhat

different methodologies, the LWVEF concluded that it could

exercise a reasoned and fair judgment whether the voter support

and interest standard is met by non-major party candidates.

Affidavit of Ruth J. Hinerfeld, 1 15.

The LWVEF also concluded that the best test of

voter interest in a candidate is the traditional trial-heat

type question that asks simply and directly for whom the

public would actually vote if the election were held today.

Other possible questions that conceivably might have been

asked involve a series of difficult and controversial

hypothetical questions and were less likely to yield reliable
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information about the question in which the LWVEF is inter-

ested, namely, the degree of support of, and interest in,

particular candidates by the electorate as a whole. Affidavit

of Ruth J. Hinerfeld, 1 16.

In deciding to adopt a 15 percent figure as the

required level of support in the public opinion polls, the

LWVEF recognized that there is no single magic number that

separates significant from insignificant candiates. However,

the 15 percent threshold figure, which was the lowest level

of support suggested by any member of its Advisory Committee,

was intended to take into-account the fact that the results of

polls are subject to a statistical margin of error and to other

imperfections. Thus, the LWVEF recognized that the higher the

threshold figure adopted, the more likely that the statistical

margin of error would result in the exclusion of a candidate

who is, in fact, significant. On the other hand, for the

same reasons, it also took into account that a lower threshold

would have increased the likelihood that candidates who are not

significant would be included. Affidavit of Ruth J. Hinerfeld,

1I 17.

The LWVEF therefore concluded that the use of the

15 percent figure, together with the use of several different

polls and the exclusion of undecided respondents, provides a

reasonable degree of confidence that statistical margins of

error will not result in exclusion of candidates whose

participation would advance the purposes of the debates. Con-

versely, the LWVEF concluded that a consistent showing below

15 percent would permit it to make a reasonable judgment that

a particular candidate was not of sufficient interest to the
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electorate to warrant participation in a debate with major

party and other significant candidates. Affidavit of Ruth J.

Hinerfeld, 1 18.

At the time the criteria were adopted, the members

of the Board of Trustees knew, as did all informed citizens,

that President Carter at one time had expressed his reluctance

to participate in a debate with non-major party candidates.

The LWVEF also was aware that several non-major party candi-

dates wanted to participate in the debate series, and it

anticipated that these candidates would object to whatever

criteria the LWVEF established if their application resulted in

non-participation. Affidavit of Ruth J. Hinerfeld, 1 21.

The LWVEF was, however, firmly committed to the

belief that the debates should be structured so as to best

serve the interests of the American electorate rather than what

any particular candidate perceived as being in his own best

interest. It remains committed to that belief, and it also

believes that its candidate selection criteria fulfill that

commitment. Affidavit of Ruth J. Hinerfeld, 1 22.

In accordance with the foregoing criteria, on

August 19, 1980, the LWVEF extended invitations to debate to

the two major party candidates, President Carter and Governor

Reagan, and their running mates. On that date, letters also

were sent to all 6 non-major party Presidential candidates,

required by law to file quarterly reports with the FEC, and who

indicated that they met the financial threshold established by

the FECA and who had not formally terminated their candidacies.

These letters informed them of the criteria selected by the

LWVEF, and requested information with regard to the ballot

access criterion. The August 19 letters also sought to ensure that

the tentatively scheduled debate dates would be acceptable to all

prospective participants. Affidavit of Ruth 3. Hinerfeld, I 19.
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Previously, on August 18, the LWVEF received a

letter from counsel for the complainant in this proceeding

objecting to the 15 percent standard and requesting the

inclusion in the debates of Mr. Commoner and his running1_/
mate, LaDonna Harris. This letter apparently was in

response to the LWVEF's public announcement on August 10, of

the candidate eligibility criteria. In a letter dated

August 22, the LWVEF denied the request, explaining why it

had selected the 15 percent standard and reaffirming its

commitment to invite to debate any of the six non-major
2/

party candidates who satisfied its criteria. On August 28,

Mr. Commoner filed his complaint with the Commission.

By September 9, the LWVEF received the results of

the several nationwide polls conducted during the periods

August 27 and September 6 -- the most recent polls prior to

that date. On that day the Executive Committee of the

LWVEF's Board of Trustees carefully examined these polls and

several others conducted during the period August 14 to
3/

August 23. The Committee also received the advice of Dr.

Herbert Abelson, Mervin Field, and Lester Frankel, independent
4/

experts on polling. Albert H. Cantril, President of the

National Council on Public Opinion Polls, brought the names

of Dr. Abelson and Mr. Field to the attention of the LWVEF,

and he was also consulted on their recommendation of Mr.

Frankel. Affidavit of Ruth J. Hinerfeld, 1 23.

1/ A copy of this letter is attached to the complaint.

2/ A copy of this letter is attached hereto as Appendix B.

3/ The results of these polls are set forth in a chart
appended to Affidavit of Ruth J. Hinerfeld as Attachment C.

4/ The qualifications of these experts are set forth in
Xffidavit of Ruth J. Hinerfeld, 1 23.



These consultants, after examining the results of

the nationwide polls selected by the LWVEF, advised that they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes," and that in their

"individual and collective judgment, John Anderson at the

time of the September polls had a support level of 15% or1/
higher." Affidavit of Ruth J. Hinerfeld, if 24.

After careful consideration, the LWVEF Board of Trustees

concluded that of the six non-major party candidates to whom

letters were sent on August 19, Mr. Anderson had satisfied its

criteria. Mr. Anderson alone had a consistent showing in excess

of 15 percent in the polls.- The other non-major party candi-

dates, including Mr. Commoner, had only insignificant levels of

voter support. Affidavit of Ruth J. Hinerfeld, 1 25.

Accordingly, on September 9, 1980, the LWVEF invited

Mr. Anderson to participate in the 1980 debates. As of this

date, Governor Reagan and Mr. Anderson have accepted the LWVEF's

invitations. President Carter, however, has informed the

LWVEF that he will not participate in the September 21 debate

to be held in Baltimore. The LWVEF expects to proceed with

the Baltimore debate whether or not President Carter ultimately

agrees to participate. Affidavit of Ruth J. Hinerfeld, 1 111 26, 27.

1/ The statement issued by these experts is appended to
Affidavit of Ruth J. Hinerfeld as Attachment D.

2/ This level of support was achieved even without excluding
undecided responses. Had those responses been excluded,
Mr. Anderson's level of support would have been even greater.
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The insignificant levels of voter support for non-

major party candidates other than John Anderson are also

shown consistently in the results reported not only in seven

of the eight polls used in the LWVEF's determination which

reported results for non-major party candidates, but also in

three earlier polls. In nine polls taken between August 5

and September 6, 1980, the reported results for no non-major

party candidate other than Mr. Anderson ever exceeded one

percent and the reported result in the tenth poll for all

such candidates other than Mr. Anderson did not exceed three
l/

percent.

ARGUMENT

Mr. Commoner claims: (1) that the LWVEF's candidate

selection criteria are partisan because major party candidates

are treated differently from non-major party candidates; and

(2) that the fifteen percent standard for the demonstration

of voter support and interest by non-major party candidates

is improper. These claims are unfounded.

Mr. Commoner's claims rest upon both an erroneous

understanding of the Commission's regulations and an incorrect

understanding of the facts. In essence, Mr. Commoner asks

the Commission to misapply its own regulations, and to

ignore the Explanation and Justification accompanying S 110.13,

which the Commission provided for the very purpose of explaining

the meaning of that section. In support of this request,

Mr. Commoner serves up inaccurate and incomplete information

and pure speculation.

As we demonstrate below, the LWVEF's candidate

selection criteria are nonpartisan and in full compliance

with the letter and the spirit of the Commission's regulations.

1/Affidavit of Ruth J. Hinerfeld, Attachment E.
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First, under Commission regulations, debate sponsors may treat

major party candidates differently from non-major party candi-

dates and limit participation in debates to significant candi-

dates. Second, the decision of the LWVEF that its voter support

and interest criterion can be satisfied either by nomination

by a major party, as defined in the Federal Election Campaign

Act, or by a showing of fifteen percent in public opinion polls

in the case of non-major party candidates is a reasonable method

of separating significant from non-significant candidates. Third,

in any case, it is abundantly clear that Mr. Commoner does not

meet any reasonable test of significance. With a one percent

showing in numerous public opinion polls, his candidacy properly

may be regarded as "hopeless." Buckley v. Valeo, 424 U.S. 1, 96

(1976). In addition, it is clear that the LWVEF has applied

its criteria in a nonpartisan fashion and in light of its over-

riding pu--pose of educating the American electorate.

Finally, Mr. Commoner mistakenly brings to the atten-

tion of the Commission Constitutional questions, and erroneously

claims that the LWVEF has violated his Constitutional rights.

Although such questions are beyond the jurisdiction of the Com-

mission, we will address them briefly here. Under applicable

law, it is clear that: (1) the LWVEF sponsorship of candi-

date debates is a purely private matter, and (2) even if

the LWVEF could be held to the exacting standards of the Consti-

tution, its candidate selection criteria would pass muster.

Moreover, any Government action that would reduce the discretion

of the LWVEF beyond that required by its nonpartisan obligation

would present far more serious Constitutional questions than

those raised by Mr. Commoner's complaint.
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I. THERE IS NO REASON TO BELIEVE THAT THE
LWVEF HAS VIOLATED, OR IS ABOUT TO VIOLATE,
THE ACT OR THE COMMISSION'S REGULATIONS

Section 110.13 of the Commission's debate regula-

tions is the provision that sets forth who may sponsor a

debate supported by corporate and union contributions, and

the structure of such a debate. It provides, inter alia,

that "[a] non-profit organization which is exempt from

federal taxation under 26 U.S.C. s 501(c)(3) . . . and which

does not endorse, support or oppose political candidates or

political parties may stage nonpartisan candidate debates in

accordance with 11 CFR 110.13(b) and 114.4(e)." 11 C.F.R.

S 110.13(a). The LWVEF, which has a 23 year history of non-

partisanship, is exempt from taxation under S 501(c)(3) of the

Internal Revenue Code. Accordingly, it may use its funds and

those donated by corporations and labor unions to sponsor
1/

nonpartisan candidate debates. 11 C.F.R. S 114.4(e).

The "structure" of such debates is expressly "left

to the discretion of the staging organization, provided that

(1) such debates include at least two candidates, and (2)

such debates are nonpartisan in that they do not promote or

advance one candidate over another." 11 C.F.R. S 110.13(b).

For the reasons that follow, the LWVEF has complied with

the only requirement at issue here -- the requirement of

nonpartisanship.

1/ r. Commoner's assertion that the 1980 debates violate
-he regulations of the Internal Revenue Service and the
Trust Agreement of the LWVEF is unsupportable and concluscry.
Just as the 1980 debates satisfy the nonpartisan requirements
of the Commission's regulations, so do they comply fully
with the LWVEF's Trust Agreement and the rules and regulations
of the Internal Revenue Service. Indeed, during the 23 years
of its existence, the LWVEF has been keenly aware that it must
maintain and strictly adhere to a policy of nonpartisanship to
comply with Article II of its Trust Agreement as well as the
requirements of the Internal Revenue Code. Affidavit of
Ruth J. Hinerfeld, 111 3, 4.
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A. The LWVEF Debates Comply Fully With the
Nonpartisan Requirements of the Debate
Regulations.

1. The LWVEF May Limit Participation in

the Debate to Significant Candidates.

In promulgating the debate regulations, the Commis-

sion expressly recognized that "[a] nonpartisan candidate debate

* . provides a forum for significant candidates to communi-

cate their views to the public." Explanation and Justification,

44 Fed. Reg. 76734 (Dec. 27, 1979)(emphasis added). In provid-

ing such a forum, debate sponsors may, in accordance with the

express provisions of 11 C.F.R. 5 110.13(b)(2), exercise "dis-

cretion" so long as debates "are nonpartisan in that they do

not promote or advance one candidate over another." According

to the Commission, "[t~he primary question in determining non-

partisanship is the selection of candidates to participate in

the debates." Explanation and Justification, 44 Fed. Reg.

76735.

The LWVEF criteria for inviting candidates to partic-

ipate in the debates it plans to sponsor comply with the letter

and the spirit of the Commission's regulations. In formulating

and adopting them, the LWVEF exercised its "discretion" and

attempted, in good faith, to identify "significant candidates"

in order to educate the electorate and stimulate interest in

the general election. They "are nonpartisan in that they do

not promote or advance one candidate over another."

hr. Commoner urges, however, that the LWVEF has

improperly exercised its discretion in determining who is a

significant candidate. Among other things, citing Nashua

Telegraph, MURs 1167, 1168, 1170, First General Counsel's

Report (Feb. 20, 1980), he asserts: "A debate involving only

the two major party candidates is not nonpartisan but bi-partisan."

Complaint, p. 7. Mr. Commoner is wrong.
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In promulgating the debate regulations, the Commis-

sion stated that "[a]n organization staging a debate may

invite candidates to participate . . . on the basis of party

affiliation," and "that such an organization could stage a

general election debate to which only major party candidates

are invited." Explanation and Justification, 44 Fed. Reg.

76735. In testimony before Congress, moreover, both the

former and present Chairmen of the Commission reaffirmed that

debates could be so limited. Repeal of "Equal Time" Requirements:

Hearings on H.R. 6103 before the Subcomm. on Communications

of the House Comm. on Interstate and Foreign Commerce, 96th

Cong., 2nd Sess. 14 (1980). If the LWVEF properly may invite

to participate in a debate only the two major party nominees,

then it also may invite to participate only these two candidates

and any other candidate that it, in good faith, concludes

is significant.

That debate sponsors may exercise considerable

latitude in selecting debate participants is supported by

Congressional reaction to the Nashua Telegraph case upon

which Mr. Commoner relies. As the Chairman of the House

Committee on Administration stated in a letter of March 10,

1980, to the Commission:

The Commission should be reluctant in
enforcing these regulations to substitute
its judgment of the propriety of a partic-
ular debate for the on-the-spot judgment of
the sponsor. Before the Commission should
choose to take any action, it should be
clear on the face of a complaint that the
sponsoring of a debate involves something
other than the good faith editorial judg-
ment of the sponsor. The mere fact that a
debate does not include the full field of
eligible candidates should not in itself
be reason to believe that the debate falls
outside these regulations.

126 Cong. Rec. H. 1822 (March 12, 1980)(remarks of Rep. Van

Deerlin) (emphasis added). The Chairman of the Senate Committee
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on Rules and Administration expressed similar views:

I will follow closely the Commission's
interpretation of these regulations, and
urge the FEC to apply a rule of reason to
the end that the FEC in no case substitute
its discretion and judgment for that of
the sponsor.

126 Cong. Rec. S. 2813 (March 21, 1980) (remarks of Sen. Pell).

Moreover, even if there had been no adverse Congres-

sional reaction to Nashua Telegraph, its precedential signifi-

cance would be questionable. First, Nashua Telegraph involved

a candidate debate at the primary level where different

considerations may be present. Second, in that case, the

selection of two of the seven candidates running in the New

Hampshire Republican Presidential primary was made without the

aid of objective criteria.

Thus, Mr. Commoner's assertion that a debate sponsor

may not, in good faith, invite only the two major party candi-

dates -- or presumably any two candidates it views as signifi-

cant -- is directly at odds not only with Congress' understand-

ing of what the law is, but also with the clear and plainly

worded explanation of the Commission that promulgated the rule
l/

in question. Indeed, Mr. Commoner's attempt to dismiss the

Commission's Explanation and Justification of S 110.13 as

"merely conclusory" ignores the very purpose of that document.

Mr. Commoner's assertion ignores as well the signifi-

cant regulatory history of S 110.13. This regulation was prom-

ulgated in response to Senate disapproval of a more detailed

and restrictive regulation governing the sponsorship and fund-

ing of candidate debates, S. Res. 236, 96th Cong. ist Sess.,

1/ In addition, Mr. Commoner overlooks the fact that debate

garticipants will not necessarily benefit by public exposure.

It is impossible to predict until after the debate who, if any-

one, may have been helped by participating in it, and who, ifanyone, may have been harmed by not participating. Whether or
not participants and non-participants benefit depends on many
factors, including the electorate's perception of the perform-

ance of participants.



- 18 -

125 Cong. Rec. S. 12822 (Sept. 18, 1979). It is the product

of two rulemakings, 44 Fed. Reg. 76734 (Dec. 27, 1979); 44

Fed. Reg. 39348 (July 5, 1979); two proposed rulemakings, 44

Fed. Reg. 59162 (Oct. 12, 1979); 42 Fed. Reg. 35856 (July 12,

1977); and hearings before the Commission on September 12,

1977, and October 23 and 24, 1979, at which numerous parties,

including the LWVEF, testified and submitted comments. To

argue, as Mr. Commoner appears to, that the Explanation and

Justification, which accompanied S 110.13 to the Senate floor

the second time, is not a carefully considered explanation by

the Commission of the meaning of that regulation, and that

the Commission did not mean what it said, is to miscomprehend

the administrative process.

Moreover, even under the Commission's more detailed

and restrictive predecessor to the present S 110.13, the LWVEF's

criteria would have been proper. Former S 110.13(b) (1) (i) pro-

vided that if a sponsor invites one general election candidate

who has been nominated by a major party to participate in a

debate, then the sponsor must invite all candidates nominated

for the same office by any major party to participate in the

same debate. 44 Fed. Reg. 39348, 39350 (July 5, 1979). How-

ever, the sponsor also had "discretion to include any minor

party, new party, independent or write-in candidate in any
l/

debate held under 11 CFR 110.13(b)(1).2' Id. As the Commis-

sion made clear in the Explanation and Justification accompany-

ing that section, "(t]his structure is designed to permit

1/ Former 5 110.13(b) (1) (v). The requirement contained in
former S 110.13(b) (1) (iv) that all minor party candidates
should be invited to participate in the event that only one
major party candidate agrees to debate, would not have applied
because in this general election, there are no minor party
candidates as defined in the Federal Election Campaign Act.
See former S 110.13(b)(5)(ii), 44 Fed. Reg. 39351.
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participation in a debate by significant serious candidates

for the same public office." Id. at 39348 (emphasis added).

Former 5 110.13 was disapproved by the Senate, how-

ever, on September 18, 1979. One of the Senator's major con-

cerns was the restrictiveness of the debate structure mandated

by the Commission. As stated by Senator Hatfield, a co-sponsor

of the resolution of disapproval, "I question whether Congress

ever intended to involve the Federal Election Commission in

determining the format for candidate debates . . .. " 125 Cong.

Rec. S. 12821-22 (Sept. 18, 1979). In response to that resolu-

tion, the Commission promulgated the present regulation, which

retains the requirement of nonpartisanship but leaves the

structure of the debates to the discretion of the sponsor.

Thus, it is nonsensical to argue that the LWVEF's decision not

to invite non-significant candidates to participate in the

debates violates current S 110.13(b) (2), when this decision

would have been proper even under the more restrictive debate

scheme previously adopted by the Commission. Present 5 110.13

clearly grants more laeway to the LWVEF in sponsoring debates.

In light of the regulatory history of 5 110.13 and

the Commission's own explanation of the purpose and effect of

this regulation, it is clear that the LwvEF may invite

to participate in its debates only major party candidates for

President and Vice-President. Since that is so, it is also

clear that the LWVEF may, in good faith, exercise its discre-

tion to invite candidates in addition to major party candidates

based on its determination whether candidates are significant.

2. The LWVEF's Criterion For Determining
The Significance Of A Candidate Is
Nonpartisan and Reasonable.

Although the LWVEF could have complied with its non-

partisan obligation by inviting to participate in the debates

- ------ ----- I
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the major party candidates or candidates who it, in good

faith, believed to be significant, instead, the LWVEF, to

ensure an entirely nonpartisan approach to determining

significance, developed and adopted the voter support and

interest criterion. The two elements of this criterion are

reasonably capable of objective application and, in the

LWVEF's judgment, constitute reasonable indicators of signifi-

cant voter interest and support. They are: (1) nomination

of a candidate by a major party, and (2) as to non-major

party candidates, a 15 percent standing in nationwide public

opinion polls or a standing equal to that of a major party
1/

candidate, whichever is lower. The 15 percent figure is

exclusive of undecided respondents. Because the LWVEF

determined that receiving the nomination of a major party

satisfied the criterion of a significant candidacy, it

decided that in the event that a major party candidate had a

standing of less than 15 percent in the polls, any other

candidate having equal support also should be considered

significant and of sufficient interest to the electorate

that his or her participation would be warranted.

1/ of course, nomination by a major party and voter support
in public opinion polls are not the only possible indicators
of voter support and interest. The LWVEF could have estab-
lished a standard that included, for example, the number of
contributors to, or the amount of financial support received
by, a candidate, or media interest in a candidate. Alterna-
tively, it could have established a petition requirement.
It is apparent, however, that such other possible indicators
of voter support and interest may be more subjective and
unreliable than the standards adopted and that they measure
1l-ess directly than the. standards adopted the question in which
the LWVEF is interested. Moreover, any meaningful petition
requirement would be quite onerous. In view of the problems
of alternative standards, the LWVEF cannot be faulted for
adopting two indicators of candidate significance that are
reasonably capable of good faith, objective application.
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Although Mr. Commoner is apparently of the view that

his candidacy would be served by his participation in such a

debate, it is clear that the LWVEF reasonably could conclude

that the electorate would not be served by being compelled, in

effect, to listen to those candidates in which it has no signif-

icant interest and by being deprived of any meaningful exchange

among those candidates in whom it has a serious and substantial

voter interest. Moreover, the LWVEF, in light of the present

dominance of the two major parties, acted reasonably by requir-

ing as a condition of participation by non-major party candidates2/
a showing of substantial voter support, such as 15 percent.

In attempting to maximize the amount of useful information

presented to the electorate in a debate in which the addition

of each non-major party candidate necessarily reduces the

time available to the electorate to learn about positions of

the clearly significant candidates, it is reasonable to demand

that such non-major party candidates have a level of voter

support that distinguishes them from the numerous and quite

insignificant candidates that abound in an election year.

The 15 percent voter support standard does precisely that,

and given the support of the two major parties in the last

Presidential election, cannot be deemed too harsh.

1/ Mr. Commoner does not claim that he meets the LWVEF criteria
Eut merely that he might meet the criteria after participation

in a debate. Quite obviously, candidates hopeful of being "sig-

nificant" could make similar arguments in seeking access to the

ballot, but it is clear that not even the Constitution requires

states to permit access to the ballot by insignificant candidates
who are hopeful that such access will convert their insignificant
candidacies into significant ones.

2/ if, as in other political systems, there were several polit-

rEcal parties or candidates of roughly comparable strength or

varying degrees of clearly substantial strength, a lesser thresh-

old might well have been selected. In any event, to satisfy its

nonpartisan obligation, the LWVEF does not have to demonstrate
that all other possible standards would not be reasbnable. The
obligation of nonpartisanship does not preclude the exercise of
discretion.
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Mr. Commoner asserts, however, that the LWVEF's third

criterion "is partisan in structure and effect" because, inter

alia: (1) "[mlajor party candidates are exempt from the polling

requirements, while non-major parties are subject to the vagaries

of an inappropriate and inaccurate measurement;" (2) George

Wallace would not have met the LWVEF's standard and that it ap-

pears that no non-major party candidate will do so this year;

and (3) the standard subjects him to "a classical Catch 22

dilemma." Complaint, pp. 6-7. These assertions are unfounded,

irrelevant, or both.

While is true that certain candidates are exempt from

the polling standard measure of voter support and interest, they

already have demonstrated significant voter interest and support

by winning the nomination of a major party. Distinguishing be-

tween major and non-major party candidates on this basis is1_/
neither improper nor novel. As the Commission stated in the

Explanation and Justification accompanying former S 110.13:

Structuring debates on the basis of
party affiliation is similar to the standard
used in the Act for public funding entitlement.
Under the Act, only those presidential primary
candidates who are seeking nomination by a
political party are entitled to receive match-
ing funds (26 U.S.C. S 9033(b)(2)). Moreover,
the amount of funding to which a general elec-
tion candidate is entitled is based on whether
the candidate is a major, minor or new party
candidate.

44 Fed. Reg. 39348. Moreover, the very reason that the LWVEF

adopted the separate standard for non-major party candidates was

to afford them the opportunity to be invited to debate. With-

out the separate standard complained of by Mr. Commoner, the

l/ See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976)(public financ-
ng) oAmerican Party of Texas v. White, 415 U.S. 767 (1974) (bal-
lot access); Jenness v. Fortson, 403 U.S. 431 (1971) (ballot
access).
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debates would not have included any non-major party candi-

dates.

Nor did the LWVEF act improperly in setting the

standard applicable to non-major party candidates. In

urging that the 15 percent standard is improper, Mr. Commoner

quotes from a Washington Star article that reported

a statement issued by the National Council on Polls and

cites an article by Peter D. Hart that was published in the

Washington Post. Complaint, p. 6, Appendix pp. 23, 25. His

reliance on these sources is misplaced.

The National Council on Polls did issue a statement

warning that "different techniques used by polling organiza-

tions . . . can result in varying assessments of candidate

strength" and that "public opinion polls are subject to
1/

certain levels of sampling tolerance."- In light of those

potential problems, the Council recommended that the LWVEF

"1consult several disinterested but qualified professionals

in the field of survey research regarding measurement issues

that bear on the reported poll results."

At the time the LWVEF adopted the voter support and

interest standard, it recognized that polls may not perfectly

measure public opinion because there are methodological dif-

ferences among polling experts as to the best ways to try to

measure public opinion and because their results are subject

to a statistical margin of error. In the absence of superior

alternatives, however, the LWVEF decided that it would attempt

to deal with possible polling imperfections by examining the

results of several independent polls conducted by nationally

known and commonly accepted polling organizations. By examining

1/ a ecopy of the statement issued is attached hereto as
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the results of several different established and respected polls

using somewhat different methodologies, the LWVEF concluded

that it could exercise a reasoned and fair judgment whether the

voter support and interest standard is met by non-major party

candidates.

In addition, the LWVEF, after consulting with Albert

H. Cantril, the President of the National Council on Public

Polls, appointed three experts to assist it in interpreting

the results of the polls on which it would rely. After examin-

ing the results of these polls, these experts advised that they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying
l/

respondents and different sample sizes."- Thus, the concerns

expressed by Mr. Commoner did not materialize, and, in any

event, as the reported results show, would not have affected

his ability to participate in the debates.

The Hart article on which Mr. Commoner relies made

several charges: (1) that the decision of the LWVEF was "both

bad and wrong" because "polls do not predict the future"; (2)

that the LWVEF had wrongly decided to rely on polls taken within

a single period of time immediately following the Democratic

National Convention; (3) that the use of a nationwide survey

"ignores the fact that an independent candidate can significantly

affect the Electoral College results because he may garner a

great deal of support from one region or state"; (4) "that a

single question determining the standing hardly provides a true

understanding of election dynamics"; and (5) that George Wallace

would not have qualified to participate in the LWVEF debate

had the voter support and interest standard applicable to non-

major parties been in effect in 1968. Complaint, Appendix, p. 25.

1/ Affidavit of Ruth J. Hinerfeld, Attachment D.
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These charges are unfounded. First, the purpose of

the LWVEF's polling standard is not to measure who ultimately

might win the election or who ultimately might be significant

candidates in November. The LWVEF recognized that public

opinion polls merely attempt to measure how the electorate

would vote as -af the time the polls are taken, and it is because

they do reflect contemporaneous electorate attitudes that polls

were selected. The LWVEF concluded that a determination of

those candidates for whom the public would vote at any given

time is a good, even if not perfect, measure of whether the

electorate considers a non-major party candidate to be sig-iifi-
1/

cant. Second, the LWVEF did not rely solely on polls taken

immediately after the Democratic National Convention but also

on polls taken in late August and early September. Third, in

light of the LWVEF's educational purposes, it quite properly

relied on nationwide polls. Indeed, if Mr. Hart's observation

were taken to its logical extreme, presumably a candidate who

is on the ballot in a single state where the election is likely

to be close would have to be considered significant because he

could tip the balance in the Electoral College even if he re-

ceived only 100 votes in the state election. Fourth, the

use of the trial-heat question was appropriate to measure what

the LWVEF was interested in ascertaining -- whether a non-

major party candidate has a significant level of voter support

to warrant participation in a debate series intended to educate

1/ Despite their imperfections, there is no legal flaw in

Using public opinion polls to measure contemporaneous voter
support and interest. As the Supreme Court observed in

American Party of Texas v. White, 415 U.S. 767, 786-87 (1974),1
"[a] petition procedure may not always be a completely precise

or satisfactory barometer of actual community support for a
political party, but the Constitution has never required the

States to do the impossible." Respected public opinion polls

are a reasonable tool for measuring nationwide voter support

I
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the electorate as a whole. Finally, had the LWVEF standard

been in effect in 1968, Mr. Wallace would have been invited to

participate because he met the fifteen percent threshold.

Mr. Commoner also argues that the 15 percent thresh-

old is "partisan in structure and effect" because

(hlistorically, only 2 minor party candidates,
Theodore Roosevelt and Robert La Follette,
received more than 15% of the vote. Eugene
McCarthy and George Wallace did not, nor does
it appear any other minor party candidates in
1980 will meet this arbitrary and capricious
threshold.

Complaint, pp. 6-7. Mr. Commoner is mistaken.

Among other matters, John Anderson clearly has met

the 15 percent threshold, and, as already noted, George Wallace
l/

had 15 percent or greater support in the pre-election polls.

Moreover, no non-major party Presidential candidate who did not

exceed 15 percent either in the general elections or in the

public polls preceding the elections, received a vote of more

than 3 percent in the general elections in the twentieth century.

And, in fact, no non-major party candidate other than Mr.

Anderson has received more than a one percent level of voter

support in 1980.

Mr. Commoner complains, in addition, that the 15

percent requirement subjects him "to a classical Catch 22

dilemma that with it he is excluded from the debates and

without it, he would have an opportunity to inform voters of

his campaign positions and may very well achieve a 15%

rating." Complaint, p. 6.

This complaint rings hollow. First, given Mr.

Commoner's consistently poor showing in all of the nationwide

polls, any reasonable method of measuring whether a candidate

l/ This fact was pointed out to counsel for complainant in
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has significant voter support and interest would have subjected

him to the same dilemma. More importantly, however, the purpose

of these debates is not to help candidates like Mr. Commoner

make a better showing in the general election; it is to

provide the electorate with information about the candidates

and their positions on the issues in a manner likely to be

most beneficial and useful to the electorate as a whole.

In short, while the 15 percent figure itself

is not a magic number, the LWVEF, in determining who to

invite to debate, exercised precisely the discretion and

judgment which 5 110.13 contemplates. it did so in a care-

fully considered and nonpartisan manner, concluding that a

consistent showing below 15 percent in the nationwide polls

would permit it to make a reasonable judgment that a particular

candidate is not considered significant by the electorate,

taken as a whole. Moreover, the LWVEF reasonably concluded

that the use of the 15 percent figure, together with the use

of several different polls and the exclusion of undecided

respondents, would not result in exclusion of candidates who

ought to be invited to debate. Indeed, as the results of

the nationwide polls show, none of the non-major party

candidates but Mr. Anderson would have satisfied even a one

percent threshold.

3. The LWVEF Has Applied, And Will
Apply, The Candidate Eligibility
Criteria In An Independent,
Objective, and Nonpartisan Manner.

Not only did the LWVEF develop and adopt nonpartisan,

objective criteria for determining eligibility to participate

in the 1980 debates: it also has objectively and fairly applied

them. As noted above, on August 19, the LWVEF determined that

President Carter and Governor Reagan satisfied the three

criteria that it had adopted, and invited both candidates to
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participate in the debates. On September 9, after examining

the reported results of eight nationwide polls, and after con-

sulting with the three independent polling experts, the

LWVEF determined that Mr. Anderson was the only non-major

party candidate whose standing exceeded 15 percent. None of

the other non-major party candidates came within 14 points of

that figure. Accordingly, pursuant to its criteria, the LWVEF

invited Mr. Anderson to participate in the 1980 debates.

Mr. Commoner, however, claims that the LWVEF's appli-

cation of its criteria to the non-major party candidates is

tainted by the fact that President Carter allegedly has brought

pressure to bear on the LWVEF to exclude all non-major party

candidates from the debates. The short answer to this is that

contrary to Mr. Commoner's prediction, Mr. Anderson has

demonstrated his significance as a candidate pursuant to the

LWVEF's criteria, and he was invited to participate in the

debates. Moreover, as stated above, the LWVEF plans to go

ahead with the Baltimore debate as scheduled, whether or not
2/

President Carter ultimately agrees to participate.

1/ See Affidavit of Ruth J. Hinerfeld, Attachment E.

2/ Affidavit of Ruth J. Hinerfeld, if 27. In addition, it should
Fe noted that Ruth Hinerfeld denies Mr. Commoner's claim
that she stated that "the league could change its debate
rules so that Anderson, should he qualify would take part in
the first debate, but not in a second." See Complaint, p. 9;
Appendix, p. 26. In fact, what she state,following a
meeting with representatives of the two major party nominees,
was that the LWVEF had retained the option to reassess the
continued participation in the debates by a non-major party
candidate. She also stated that she would inform the Board
of the views that had been expressed at that meeting, including
a request that the LWVEF sponsor a debate limited to the
nominees for President of the two major parties. She did so
inform the Board, and the Board unanimously decided not to
change the criteria adopted on August 9. Moreover, if any
change were to be made in the LWVEF's plan, that change
would not be made for a partisan purpose but to further the
educational purposes of the LWVEF to provide information to
the electorate about the views of the candidates on the
issues. See Affidavit of Ruth J. Hinerfeld, 1 28.
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Just as the LWVEF has no control over the public

pronouncements of Mr. Carter, Mr. Commoner, or any of the

other candidates, so the LWVEF has no control over a candi-

date's decision whether to accept the invitation to debate.

Although the LWVEF would like to present a debate among all

the significant Presidential candidates to the electorate,

the LWVEF can do no more than create a mechanism which, in as

nonpartisan, objective, and reasonable a manner as possible,

will provide the opportunity for truly significant candidates

to participate. This the LWVEF has done, and as shown above

there is no reason to believe that it has failed, or will fail,

to comply with S 110.13 of the Commission's regulations.

Accordingly, Mr. Commoner' complaint should be dismissed.

B. The LWVEF Has Not Violated, And Is Not About
To Violate, 2 U.S.C. 5 433(a) and 5 434.

Mr. Commoner alleges that the LWVEF is a "political

committee" within the meaning of the Act because it has made

"expenditures" in excess of $1000 in order to stage the 1980

debates, and, as such, has violated the Act by not registering

and reporting pursuant to S 433(a) and S 434. As Mr. Commoner

notes, however, S 100.7(b) (21) and S 100.8(b)(23) of the

Commission's regulations provide that the terms "contribu-

tion" and "expenditure" do not include funds used to defray

the costs of staging nonpartisan candidate debates in accord-

ance with S 110.13 and S 114.4(e). As shown above, the

LWVEF has complied fully with the provisions of S 110.13

and S 114.4(e), and thus, under the Act, is not deemed to

have made a "contribution" or "expenditure" in connection

with the debates. Accordingly, the LWVEF is not a "political

committee" within the meaning of 2 U.S.C. S 431(4), and need

not register or report pursuant to the Act.
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II. MR. COMMONER'S OTHER CONTENTIONS NOT ONLY RAISE
ISSUES BEYOND THE JURISDICTION OF THE COMMISSION,

BUT ALSO ARE MERITLESS

The jurisdiction of the Federal Election Commission

is limited, with respect to civil enforcement proceedings,

to the provisions of the Act, and chapter 95 and chapter 96

of title 26. 2 U.S.C. S 437c(b) (1), S 437d(6), and S 437g.

Consequently, Mr. Commoner's charge that the LWVEF's exercise

of its First Amendment rights in staging the 1980 debates

somehow constitutes illegal government action and violates

his First Amendment rights raises issues that are beyond the

jurisdiction of the Commission. Nevertheless, we will

briefly discuss these issues.

A. The LWVEF's Sponsorship of Candidate

Debates Does Not Constitute State Action.

Mr. Commoner asserts that "(t]he degree of inter-

action of the LWVEF must have with broadcasters to televise

this event, the privilege of tax exemption bestowed by Congress

to the LWVEF and the privilege of debate sponsorship bestowed

by the Commission to the LWVEF, elevate private action to

government action." Complaint, p. 7. He cites no authority

whatsoever in support of this contention. It is plainly wrong.

First, of course, the privilege of debate sponsorship

is not bestowed on the LWVEF by the Commission but is a privi-

lege -- indeed, a right -- bestowed by the First Amendment.

Moreover, even if Mr. Commoner were correct in identifying the

source of the LWVEF's privilege, the privilege, even when con-

joined with a charitable tax exemption and interaction with the

l/ Mr. Commoner also suggests that the LWVEF's debate series

iomehow will violate the Federal Communications Act. This

suggestion is incorrect, but if Mr. Commoner wishes to pursue

it, the agency with jurisdiction is the Federal Communications
Commission.
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broadcast media, does not convert the actions of the LWVEF into

the actions of the state.

For a private entity's action to be regarded as that

of the state, far more interaction between the two is required.

Thus, even when the government grants a private entity a 
long-

term and lucrative utility monopoly and engages in detailed

regulation of its activities, a unilateral action by that

entity is not regarded as state action even when the state

knows in advance of that entity's policy. See, e.g., Jackson

v. Metropolitan Edison Co., 419 U.S. 345 (1974). Similarly,

the provision of a scarce and lucrative resource, such as a

liquor license, to a private entity does not convert that

entity's action into that of the government. See, , .Moose

Lodge No. 107 v. Irvis, 407 U.S. 163 (1972). Finally, even

the heavily regulated broadcast licensees, which are granted

an exclusive right to scarce resources and benefit financially

therefrom, are not state actors. See Greenberg v. Bolger, 80

Civ. 0340, Slip Op. p. 43 (E.D.N.Y. June 20, 1980).

In light of these and other cases, any conclusion

that the LWVEF is a state actor, or that its debates consti-

tute state action, would be erroneous.

B. Assuming Arguendo That The LWVEF Is A State
Actor, Its Criteria For Candidate Participation
Are Lawful And Its Exlusion Of Mr. Commoner
From Its Debates Is Proper.

Assuming arguendo that the LWVEF is a state actor,

its criteria for candidate participation are lawful 
and its

exclusion of Mr. Commoner from the debates is proper. There

are "vital state objectives" that justify the criteria 
and the

exclusion of Mr. Commoner, a "hopeless" candidate, from the

debates. American Party of Texas v. White, 415 U.S. 767, 781

(1974); Buckley v. Valeo, 424 U.S. 1, 96 (1976).
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In establishing standards to govern access to a

debate, the Constitution would permit the LWVEF, as a state

actor, to: (1) determine whether there is voter support for a

candidate; (2) apply different standards for measuring such

support in the case of major party candidates, on the one

hand, and ndn-major party candidates, on the other; and (3)

exclude from participation a candidate for whom there is

insignificant support. See, e.g., American Party of Texas

v. White, supra; Storer v. Brown, 415 U.S. 724 (1974);

Jenness v. Fortson, 403 U.S. 431 (1971). In particular, the

LWVEF would be permitted to exclude from a debate a candi-

date who, like Mr. Commoner, has minimal voter support. Mr.

Commoner received one percent or less of the vote in nine

nationwide public opinion polls during the period August 5

to September 6, 1980. He properly may be treated, therefore,

under Buckley v. Valeo, supra, 424 U.S. at 96, as a "hope-

less" candidate.

In support of his argument that the LWVEF candidate

selection criteria are unlawful, Mr. Commoner cites only Buckley

v. Valeo, supra, and Greenberg v. Bolger, supra. Neither case

supports his claim that he is entitled to participate in the

LWVEF-sponsored debates.

In Buckely v. Valeo, of course, the Supreme Court

upheld the public financing provisions of the Federal Election

Campaign Act despite the fact that entitlement to public financ-

ing was dependent on a showing of voter support, that the Act

distinguished between major party candidates and non-major

party candidates, and that financing was not available to

insignificant candidates. Moreover, although the court in

Greenberg struck down a mail subsidy that was granted only to

major parties, that case is distinguishable.
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In Greenberg, the court recognized that "[elach

medium of expression . . . must be assessed for first amendment

purposes by standards suited to it, for each may present its

own problems .... Mem. Op., p. 47, quoting Southeastern

Promotions, Ltd. v. Conrad, 420 U.S. 546, 557 (1975). In addi-

tion, the court recognized that the government has legitimate

interests that must be balanced against the effect of government

action on non-major parties. These interests include facilita-

tion of public expression, ensuring the manageability and

integrity of the resource to which access is sought, protecting

scarce resources, and guarding against factionalism.

In Greenberg, the interests purportedly protected

by the mail subsidy statute did not "survive impartial scrutiny

and weighing." Mem. Op., p. 59. Manifestly, however, candidate

access to a debate is different from political party access to

a mail subsidy, and the considerations that the Greenberg court

regarded as being a proper basis for government action support

the exclusion of Mr. Commoner and others like him from the 1980

candidate debates.

As the Supreme Court has observed in the analogous

context of ballot access:

The fact is that there are obvious differ-
ences in kind between the needs and poten-
tials of a political party which historically
established broad support, on the one hand,
and a new or small political organization
on the other. [A state is not] guilty of
invidious discrimination in recognizing
these differences . . .. Sometimes the
grossest discrimination can lie in treating
things that are different as though they were
exactly alike ....

American Party of Texas v. White, supra, 415 U.S. at 782 n. 13,

quoting Jenness v. Fortson, supra, 403 U.S. at 441-42.

Just as there are obvious differences between political

parties, there are obivous differences between their nominees for
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President. In the context of a debate among candidates for

President, it would be the grossest discrimination to treat

Mr. Commoner, showing one percent of voter support in nation-

wide polls, exactly like non-major party candidates having

fifteen times his support. The Constitution would not require

such an unsound result.

CONCLUSION

For the foregoing reasons, the complaint should be

dismissed.

Respectfully submitted,

/s/
Ernest W. Jennes

Donna M. Murasky

/s/
Scott D. Gilbert

COVINGTON & BURLING
888 Sixteenth Street, N.W.
Washington, D.C. 20006
(202) 452-6000

September 15, 1980
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD AND THE )
LEAGUE OF WOMEN VOTERS ) MUR NO. 1287
EDUCATIONAL FUND )

AFFIDAVIT OF RUTH J. HINERFELD

Ruth J. Hinerfeld, being duly sworn, deposes and

says:

1. I serve as Chair of the Board of Trustees of

the League of Women Voters Education Fund (LWVEF), and I am

also the President of the League of Women Voters of the

United States (LWVUS). I have served in these capacities

since 1978. During the period 1972 to 1978, I held the

positions of First Vice Chair, Vice Chair, and Trustee of

the LWVEF, and served as First Vice President, Vice President,

and Director of the LWVUS. I have been a member of the

LWVUS since 1953. As Chair of the Board of Trustees of

the LWVEF, I have been involved substantially in the

initiation, structuring and scheduling of the 1980 Presidential

anod Vice Presidential candidate debates that are the subject

of this proceeding; the LWVEF is the sole sponsor of such

debates.

2. The LWVUS is a nationwide organization with

50 state leagues, 1,300 local leagues, and approximately 120,000

individual members. It has been sponsoring nonpartisan debates,

forums and candidate events for 60 years. Under its by-laws,

the LWVUS's purposes are to promote political responsibility

through informed and active citizen participation in government

and to act on selected governmental issues. In furtherance

of these purposes, state and local leagues sponsor a variety

of nonpartisan activities and citizen education programs.

Appendix A
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These include publication of information about candidates

for elective office and their positions on the issues,

candidate forums and debates, get-out-the-vote drives, and

demonstrations of voting machines. The LWVUS and the various

state and local leagues are prohibited by their by-laws from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity.

3. The LWVEF was established by the LWVUS in

1957. It is a nonpartisar6, educational trust exempt from

federal income taxes under Section 501(c)(3) of the Internal

Revenue Code. Article II of its Trust Agreement and its

status as a Section 501(c)(3) organization prohibit it from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity. The purpose of LWVEF is exclusively

educational: to inform citizens about public affairs and,

in particular, the democratic process.

4. Since its establishment, the LWVEF has main-

tained a strict policy of neither opposing nor supporting

candidates for public office. Its continued adherence to

that policy over the years has earned the LWVEF the trust and

respect of the public, and a reputation of nonpartisanship

which it values highly.

5. In keeping with this tradition and its educational,

nonpartisan purpose, the LWVEF sponsored three Presidential

candidate debates and one Vice Presidential candidate debate

between the Democratic and Republican nominees during the

1976 campaign.
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6. The LWVEF takes great pride in its sponsorship

of the 1976 Presidential candidate debates and believes that

the debates helped American voters to make an informed

decision in the election and generated increased public

interest in the 1976 Presidential campaign. Independent

studies support this belief. On the basis of their empirical

studies, Steven H. Chaffee and Jack Dennis, in "Presidential

Debates: An Empirical Assessment" (published in The Past and

Future Presidential Debates, ed. A. Ranney, American Enterprise

Institute 1979), conclude at page 98, "that the debates make

substantial contributions to the process of democracy and

perhaps even to the long-term viability of the system." And

the March 1979 Report of the Twentieth Century Fund Task

Force on Televised Presidential Debates concludes that

Presidential debates should become a regular and customary

feature of Presidential election campaigns. Since 1976, the

LWVEF has worked to make this a reality.

7. After the 1976 election, the LWVEF worked over

the next three years co secure the promulgation of regulations

by the Federal Election CommisSion that would permit the

sponsorship and funding of public debates among candidates for

federal office. On September 12, 1977, Ruth Clusen, then

Chair of the LWVEF testified before the Commission in connec-

tion with the first proposed rulemaking. I submitted comments

on behalf of the LWVEF to the Commission on May 22, 1979,

with respect to that proposed rulemaking,_ and testified before

the Commission on October 23 and submitted written comments

on November 13, 1979, with respect to a second proposed rule-

making, urging adoption of regulations that would enable the

LWVEF to begin immediate fundraising for, and planning of,

Presidential and Vice Presidential debates in 1980.
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8. In keeping with its long tradition of nonparti-

sanship, the LWVEF undertook the task of structuring the 1980

debates so that they would comply fully with the nonpartisan

requirements of the regulations of the Federal Election

Commission and at the same time provide information about

the candidates and their positions on the issues in a manner

likely to be most beneficial and useful to the electorate

as a whole. Because the LWVEF did not believe that participa-

tion in the debates should necessarily be limited to major

party candidates, the LWVEF determined to develop criteria

that would permit participation in the debate series by all

significant candidates.

9. Before establishing criteria, the LWVEF

received input from its Advisory Committee, a group of 27

prominent citizens having diverse backgrounds and varying

political affiliations who are listed in Attachment A to

this Affidavit. The Advisory Committee was set up for the

purpose of providing advice and ideas with respect to the

debates. The Committee was not involved in the actual decision-

making process. All decisions were the responsibility of the

LWVEF alone. No one other than the members of the Board of

Trustees, the LWVEF's staff and legal counsel was even present

during the meetings in which the criteria were considered and

adopted.

10. On August 9, 1980, the LWVEF Board of Trustees

by unanimous vote formally adopted the "League of Women

Voters Education Fund Criteria For Selection Of Candidates

To Participate in The 1980 Presidential and Vice Presidential

Debates", a copy of which is attached hereto as Attachment B.
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The adoption of these criteria was a decision made by the

LWVEF Board of Trustees alone. This decision was not in any

way affected by the positions or views of any of the

Presidential candidates, or their running mates, or

their representatives. Nor has anyone but the LWVEF applied

the criteria or selected participants.

11. On the following day, August 10, the LWVEF

released the eligibility criteria that had been adopted by

the Board, and announced the sites chosen for the 1980 debates.

As described in the attached criteria paper, the LWVEF plans

to sponsor three Presidential candidate debates and one

Vice Presidential candidate debate to which the running mates

of eligible Presidential candidates will be invited. Because

the debates are intended to educate the public about campaign

issues and the candidates' positions on those issues, and to

effectively stimulate increased voter interest and participation

in the general election, the LWVEF determined that it would

invite to participate in the debates only those Presidential

candidates who have a possibility of winning the general

election and who have demonstrated a significant measure of

nationwide voter support and interest. The three basic

criteria selected by the LWVEF for Presidential candidates are:

(1) Constitutional eligibility; (2) presence on the ballot in

enough states to have a mathematical possibility of winning a

majority of votes in the Electoral College; and (3) demonstrated

significant voter interest and support.

12. The third criterion is particularly important.

Within any debate framework, there is an inverse relationship

between the number of participants, on the one hand,, and the

time available for the expression of views and the opportunity
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f or effective interchange between or among the participants,

on the other. Debates that are too lengthy or which include

candidates in whom the public has little voting interest will

not effectively serve the purpose of the debates. To accomplish

its educational purposes in the limited amount of time

available in the debates, the LWVEF decided to limit its

forum to candidates whose participation would most likely be

critical to the electorate as a whole, that is, the candidates

whom the public itself regards as truly significant candidates.

13. In order to ensure that application of the

third criterion would be nonpartisan, the LWVEF decided that

it, like the other two, should be capable of objective appli-

cation to the extent reasonably possible. After careful con-

sideration, the LWVEF determined that two reasonable and

objective indicators of voter interest and support were:

(1) nomination of a candidate by a major national political

party, and (2) as to non-major party candidates, a 15 percent

standing in nationwide public opinion polls or a standing

equal to that of a major party candidate, whichever is lower.

Because the LWVEF determined that receiving the nomination of

a major party satisfied the criterion of a significant candi-

dacy, it decided that in the event that a major party candidate

had a standing of less than 15 percent in the polls, any

other candidate having equal support also should be considered

significant and of sufficient interest to the electorate that

his or her participation would be warranted.

1/ The 15 percent figure is exclusive of undecided respondents.
This means, for example, that in a poll where 10 percent of
those polled were undecided, a shoving of only 13.5 percent
of all respondents would be sufficient.

-- - - I
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14. The LWVEF also determined to retain, throughout

the debate series, the option to reassess the participation

of non-major party candidates in the event of significantly

changed circumstances. It did so in order to permit

participation in the second and third Presidential debates by

candidates who did not satisfy the criteria in early

September, and to permit it to reassess whether future

participation by a previously invited candidate would continue

to advance the purposes of the debates.

15. The LWVEF recognized that public opinion

polls merely attempt to measure how the electorate would

vote as of the time the polls are taken and that they do not

attempt to measure who ultimately will win the election. It

is because they do reflect contemporaneous electorate

attitudes that polls are useful to the LWVEF. The LWVEF

concluded that a determination of those candidates for whom

the public would vote at any given time is a good, even if

not perfect, measure of whether the electorate considers

candidates to be significant. In recognition, however, that

polls are imperfect devices to determine public opinion and

that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted

polling organizations. By examining the results of several

different established and respected polls using somewhat

different methodologies, the LWVEF concluded that it could

exercise a reasoned and fair judgment whether the voter support

and interest standard is met by non-major party candidates.

I
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16. The LWVEF also concluded that the best test of

voter interest in a candidate is the traditional trial-heat

type question that asks simply and directly for whom the

public would actually vote if the election were held today.

Other possible questions that conceivably might have been

asked involve a series of difficult and controversial

hypothetical questions and were less likely to yield reliable

information about the question in which the LWVEF is inter-

ested, namely, the degree of support of, and interest in,

particular candidates by the electorate as a whole.

17. In deciding to adopt a 15 percent figure as

the required level of support in the public opinion polls,

the LWVEF recognized that there is no single magic number

that separates significant candidates from candidates who are

not significant. However, the 15 percent threshold figure,

which was the lowest level of support suggested by any member

of its Advisory Committee, was intended to take into account

the fact that the results of po11s are subject to a statistical

margin of error and to other imperfections. Thus, the LWVEF

recognized that the higher the threshold figure adopted, the more

likely that the statistical margin of error would result in

exclusion of a candidate who is, in fact, significant. On the

other hand, for the same reasons, it also took into account

that a lower threshold would have increased the likelihood that

candidates who are not significant would be included.

18. The LWVEF therefore concluded that the use of

the 15 percent figure, together with the use of several

different polls and the exclusion of undecided respondents,

would provide a reasonable degree of confidence that statistical

margins of error would not result in exclusion of candidae
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versely, the LWVEF concluded that a consistent showing below

15 percent would permit it to make a reasonable judgment

that a particular candidate had not met the statistical

threshold.

19. In accordance with the foregoing criteria,

on August 19, 1980, the LWVEF extended invitations to

debate to the two major party candidates, President Carter

and Governor Reagan, and their running mates. On that date,

letters also were sent to the six non-major party Presidential

candidates, required by law to file quarterly reports with

the FEC, and who indicated that they met the financial

threshold established by the FECA and who had not formally

terminated their candidacies. These letters informed them

of the criteria selected by the LWVEF, and requested infor-

mation with regard to the ballot access criterion. The

letters also sought to ensure that the tentatively scheduled

debate dates would be acceptable to all possible participants.

To date, the LWVEF has received responses from all such

non-major party Presidential candidates except Ms. Ellen

McCormack and Mr. Gus Hall.

20. The LWVEF intends to stage the debates now

planned in the following cities on or about the dates indicated:

Baltimore, Maryland (September 21); Louisville, Kentucky

(October 2); Portland, Oregon (October 13); and Cleveland,

Ohio (October 27). These sites were chosen on the basis of

geographical diversity and availability of physically suitable

facilities. In all four cities, the physical facilities

necessary to stage the debates are being provided to the LWVEF

free of charge.

I
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21. At the time that the criteria were adopted,

the members of the LWVEF Board of Trustees were aware, as

were all informed citizens, that President Carter at one

time had expressed reluctance to participate in a debate

that included non-major party candidates. They were also

aware that several non-major party candidates had indicated

that they wanted to participate in the debate series, and

they anticipated that these candidates might object to what-

ever criteria the LWVEF established if application of those

criteria resulted in their exclusion.

22. Despite this information, the LWVEF was firmly

committed to the belief that the debates should be structured

so as best to serve the interest of the American electorate

rather than what any particular candidate perceived as being

in his self-interest. It remains committed to that belief,

and it also believes its candidate selection criteria fulfills

that commitment.

23. By September 9, 1980, the LWVEF had received the

results of several nationwide polls conducted during the period

August 27-September 6. On that day the Executive Committee

of the LWVEF's Board of Trustees carefully examined these polls

and several others conducted during the period August 14-August

23. The results of these polls are set forth in a chart attached

hereto as Attachment C. The Committee also received the advice

of several respected independent experts on polling.
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These experts were:

(1) Dr. Herbert Abelson, co-founder of Response

Analysis, Princeton, New Jersey. Dr. Abelson

is a specialist in survey research methodology,

especially as applied to social research and

voter preference. He is a past president of

the American Association for Public Opinion

Research and currently vice-chairman of the

Council of American Survey Research Organi-

zations.

(2) Mervin Field, Chairman of the Board of Field

Research Corporation and Director of the

California Poll, San Francisco. Mr. Field is

a recognized authority on consumer behavior

and public opinion. He has held offices in the

American Marketing Association, and the American

Association for Public Research. He is a

trustee of the National Council on Public Opinion

Polls.

(3) Lester Frankel, executive vice-president of Audits

and Survey, Inc. Mr. Frankel has been involved

in a number of large scale sample surveys in

government and in studies of consumer behavior and

attitudes. Mr. Frankel is past president of the

American Marketing Association and a regular member

of the International Statistical Institute.

Albert H. Cantril, President of the National Council on Public

Opinion Polls, brought the names of Dr. Abelson and Mr. Field

to the attention of the LWVEF, and he was also consulted on their

reommunndtionnof 14r_ Frankel-

I
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24. These consultants, after examining the results

of the nationwide polls selected by the LWVEF, advised that they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes," and that in their

"individual and collective judgment, John Anderson at the

time of the September polls had a support level of 15% or

higher." See Attachment D.

25. The members of the Board of Trustees, some

of whom were consulted by telephone, also concluded that of

the six non-major party candidates under consideration,

Mr. Anderson had satisfied its criteria. Mr. Anderson alone

had a consistent showing in the polls of voter support in excess
2 /

of fifteen percent. The other non-major party candidates,

including Mr. Commoner, had only insignificant levels of

voter support.

26. After concluding that Mr. Anderson had satisfied

the LWVEF criteria, the LWVEF invited him to participate in

its debates. As of this date, Governor Reagan and Mr. Anderson

have accepted the LWVEF invitations for the Baltimore debate.

President Carter, however, has informed the LWVEF that he will

not participate in the September 21 debate to be held in

Baltimore.

27. The LWVEF expects to proceed with the Baltimore

debate whether or not the President ultimately decides to

participate. It is nevertheless hopeful that the President

will agree to participate because the LWVEF believes that his

participation is important to informing the electorate and
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making that debate of greatest use to the electorate.

28. On August 26, 1 did not state, as the com-

plaint alleges, that "the league could change its debate

rules so that Anderson, should he qualify, would take part in the

first debate, but not in a second." What I did say, following

a meeting with representatives of the two major party nominees,

was that the LWVEF had retained the option to reassess the

continued participation in the debates by a non-major party

candidate (see 1 14 of this Affidavit). I also stated that

I would inform the Board of the views that had been expressed

at that meeting, including a request that the LWVEF sponsor

a debate limited to the nominees for President of the

two major parties. I did so inform the Board, and the Board

unanimously decided not to change the criteria adopted on

August 9. Moreover, if any change were to be made in the

LWVEF's plan, that change would not be made for a partisan

purpose but to further the educational purposes of the LWVEF

to provide information to the electorate about the views of

the candidates on the issues.

29. The LWVEF continues to believe that the

electorate would not best be served by the inclusion of

clearly non-significant candidates, such as Mr. Commoner, ,in

its debate series, and that the educational purposes of

the debate series would be frustrated by the inclusion of any

or all such candidates. Attached as Attachment E is a summary

of the standing of non-major party candidates as shown in

nationwide polls taken between August 5, 1980, and September 7,

1980; it demonstrates that neither Mr. Commoner nor any other

non-major party candidate, other than Mr. Anderson, has
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achieved more than a minimal level of voter support.

Ruth JJinerfeld"

District of Columbia, ss:

Sworn to and subscribed before me this , day

/m

/

/ I,

Notary Public

MZ C~MMjWE&Ph". Juy 31, 1982
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ADVISORY COMMITTEE

ROBI.:RT ANDERSON -- Chairman of the B'oard of Atlantic Richfield Co.

GOVERNOR JERRY APODACA -- President, National Issues Council;
Go6rizof Ncw Mexico (1975-1978); Chairman of the President's
Council on Physical Fitness.

JAMES DAVID BARBER -- James B. Duke Professor of Political Science,
Duke University.

CHARLES BENTON -- Chairman, Films, Inc.; Chairman, National
Committee of Library and Information Science.

SHIRLEY TEMPLE BLACK -- Former U.S. Ambassador to the Republic
of Ghana; Former U.S. Chief of Protocol.

*HONORABLE WILLIAM BROCK -- Chairman, Republican National
Committee; Former United States Senator from Tennessee.

DOUGLASS CATER -- Trustee and Senior Fellow, Aspen Institute
for Humanistic Studies; Special Assistant on Education and Health
Policy during the Johnson Administration.

SOL CHAIKIN -- President, International Ladies Garment Workers
Union.

ARCHIBALD COX -- Chairman, Common Cause; Professor of Law,
Harvard University School of Law; Solicitor General of the
United States (1961-1964); Watergate Special Prosecutor.
LEE HANNA -- Director, 1980 Presidential Debates; former Vice-
President and Director of NBC News.

DOROTHY HEIGHT -- President, National Council of Negro Women.

HARRIET HENTGES -- Executive Director, League of Women Voters
Education Fund; Economist.

CARLA HILLS -- Attorney; Partner, Latham, Watkins & Hills,
Washington, D.C.; Secretary of Housing and Urban Development
during the Ford Administration.

RUTH J. HINERFELD -- Chair, League of Women Voters Education Fund.

BENJAMIN HOOKS -- Executive Director, .NAACP; Attorney; Ordained
Baptist Minister.

PAT HUTAR -- Director of the Office of International Medicine,
American Medical Association; Immediate Past President, National
Federation of Republican Women; former U.S. Representative to
the U.N. Committee on the Status of Women.

JIM KARAYN -- President and General Manager, WHYY Inc., (Radio
and TV); Director of the Presidential Debates in 1976.

.JEWEL LAFONTANT -- Attorney, LaFontant, Wilkenson & Butler,
Chicago; Fotmer U.S. Delegate to the U.N.; Former Deputy Solicitor
General of the U.S.
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LEE MITCHELL -- Attorney, Sidley & Austin, Washington, D.C.;
practices communications law.

AUSTIN RANNEY -- Resident Scholar and Co-Director of the Center
for Political and Social Processes at the American Enterprise
Institute for Public Policy Research; Edited The Past and Future
of Presidential Debates.

SHARON PERCY ROCKEFELLER -- First Lady of West Virginia; Director,

Corporation for Public Broadcasting.

CARMEN VOTAW -- President, Inter-American Commission of Women.

PAUL WAGNER -- President, Wagner & Baroody, Public Relations
Counselors, Washington, D.C.

CHARLS WALKER -- Chairman of Charls Walker, Washington consultants.

CASPER WEINBERGER -- Vice-President and General Counsel of
Bechtel Power Corporation.

*HONORABLE JOHN WHITE -- Chairman, Democratic National Committee;
Former Deputy Secretary of Agriculture.

*Ex Officio
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August 10, 1980

LEAGUE OF WOMEN VOTERS EDUCATION FUND

CRITERIA FOR SELECTION OF CANDIDATES TO
PARTICIPATE IN THE 1980 PRESIDENTIAL

AND VICE-PRESIDENTIAL DEBATES

It is the intention of the League of Women Voters Education

Fund to sponsor a series of nonpartisan debates among candidates

for the offices of President and Vice President of the United

States. There will be three Presidential Debates and one

Vice-Presidential Debate. The LWVEF's purpose in sponsoring

the debates is to educate the public about the issues in the

campaign and the candidates' positions on those issues. At

the same time, the Debates are intended to stimulate and to

increase voter interest and participation in the general election.

These purposes are best served by inviting to participate in the

debates only those presidential candidates who have a possibility

of winning the general election and who have demonstrated a significant

measure of nationwide voter support and interest.

The criteria for selecting candidates to participate in the

debates have been drawn in light of the requirements of the Federal

Election Commission and the purposes of the debates. Federal Election

Commission regulations permit the LWVEF to sponsor nonpartisan

candidate debates. The structure of such debates is left by the

FEC "to the discretion" of the LWVEF "provided that (1) such

debates include at least two candidates, and (2) such debates are

nonpartisan in that they do not promote or advance one candidate

Attachment B
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over another."

The LWVEF has adopted criteria for selection which it believes

are:

-- nonpartisan

-- capable of objective application so that rhey will

be as free as possible from varying interpretation, and

-- understandable by the public.

The criteria set forth have been adopted after careZul consider-

ation by the Board of Trustees. In its deliberations, the Board

was fortunate to have available to it the views of its Advisory

Committee, a group of .24 prominent citizens having diverse back-

grounds and interests.

All participants must meet the League's criteria to ensure that

the Debates further the LWVEF's purposes. Accordingly, the LWVEF

will invite to debate the presidential nominees of the two major

parties. The running-mates of these nominees will be invited to

participate in the Vice-Presidential Debate. The participation

of non-major party candidates will be determined on a case-by-

case basis.

There are three basic criteria for inviting Presidential candidates

to deJbate: (1) constitutional eligibility; (2) ballot accessibility; and

(3) danonstrated significant voter support and interest.

Based on these criteria, the LWVEF will determine in late

August whom to invite to the debate series. The running mates of

presidential candidates invited to participate in the debates

"AU-oMaticallY will be eligible to participate in the debate for
VIcj'Fres(detial candidates. In addition, throughout the debate

series, the LWVEF will retain the option to reassess the participa-
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tion of non-major party candidates in the event of significantly

changed circumstances. The LWVEF will do so in order to determine

whether any additional candidates, who did not satisfy the criteria

in late August, will be invited to participate in the second

and third Presidential Debate or whether future participation

by a candidate would no longer advance the purposes of the Debates.

CPIA FOR SEX =CN OF
PnESIDFI-ALCE IDATE

I. Constitutional Eligibility Criterion.

Only those candidates who meet the eligibility requirements

of Article II, Section 1, of the Constitution will be invited.to

participate in the Debates since the purposes of the UAV would not

be served-by permitting participation of candidates who are ineligi-

ble to become President or Vice President.'

I1. Ballot Access Criterion.

1. A Presidential candidate must be. on the ballot in a

sufficient number of states to have a mathematical possibility

of winning a majority of votes (270) in the Electoral College.

Explanation: The LWVEF's purpose in sponsoring the debates is

to educate the public about.candidates who may become President

in the general election. A candidate must win a majority of

electoral votes to be elected. Adoption of a standard- that allows

participation in the debates by candidates who are not on enough

ballots to win in the Electoral College would not further that

purpose. Thus, although a candidate with less than a majority in

the Electoral College could win in an election decided by the

House of Representatives, the purpose of the Debates is to educate

the electprate about the choice it must make in November, nct the.
members of the House of Representatives.who would elect the
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President in the unlikely event that no candidate wins a majority
in the Electoral College. On the other hand, a standard that

requires a candidate to be on the ballot in more states than

are necessary to secure 270 electoral votes exceeds the constitu-

tional minimum and appears, therefore, to be unduly harsh. Most

members of the Advisory Committee also suggested this standard.

2. When the LWVEF decides whom to invite to debate, it is possible th.

in a number of states there will be no clear indication of candidate

ballot status. In some states, a candidate may have filed the

requisite number of signatures but not be officially certified

on the ballot. In others, there may be legal challenges to (1)

early filing deadlines and (2) independent and third party candidate

petitions. In addition, candidates still may be in the process of

qualifying to be on ballots when the LWVEF is making its decisions

on participants.

a. The LWVEF will request selected non-major party candi-

dAtes Interested in racipating in t e Debates to .rovide
it with reasonabLe assurances that they will meet the ballot

1/The non-major party candidates to be invited to demonstrate that
they meet the ballot access ,criterion are those candidates who are re-
quired to file quarterly financial reports with the Federal Election
Co.m-ission, who have indicated that they meet the financial threshold
establi'shed by the FECA, and who have not formally terxinated their
candidacies.

The Federal Election Campaign Act defines a major party as a
political party whose nominee for the Presidency received twenty-five
Percent or more of the popular vote in the preceding Presidential
claction. 26 U.S.C. S 9002 (6).
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access criterion by the date of the election. The LWVEF will

then assess whether'the candidate is likely to qualify,

taking into account, for example, the number of

signatures already collected, the extent of the candidate's

past efforts to qualify, and the likelihood that the

candidate's planned efforts will be successful. To

the extent indicated, the LWV-EF will confirm with appro-

priate state officials the facts presented to it.

b. In states where early filing deadlines have barred

candidates from the ballot, state law will be respected

unless it is superseded in a judicial proceeding on

or before the deadline set for qualifying.

c. In states where a candidate appears to have qualified for

the ballot, but the candidate's right to remain on the

'ballot is being challenged, certification by the appropriate

state official will be conclusive unless it superseded

in a judicial proceeding on or before the deadline set for

qualifying.

Explanation: The LWVEF will not require candidates.to be

qualified on the requisite pumber of ballots at the times it needs

to issue invitations to debate. This is because the law in some

states permits candidates to qualify to be on the ballot after the

times that the LWVEF will need to make its decisions. The LWVEF

will not require candidates to meet a more onerous ballot access

criterion than that required by the states themselves -- what the

LWVEF seeks to ascertain by this criterion is whether a presidential

candidate has a possibility of winning a general election in November,

not in August or September.
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III. Demonstrated Significant _oter Support and Interest Criterion.

In 1976, seven candidates eligible to become President

were on the ballots in enough states to have a theoretical possibility

of winning. Not all of them, however, were significant candidates.

Meeting the above standards does not, therefore, necessarily mean

that a candidate will be invited to participate in the 1980 debates.

The LWVEF also will require that Presidential candidates have sig-

nificant voter support and interest. "Significant" does not mean that

a candidate is raising issues different from those raised by other

candidates or that the candidate's views on already-defined issues

may differ from those of other candidates. The definition of."sig-

nificant" is based on magnitude of voter support for and votere interest

in a person's candidacy.

1. Candidates invited to debate must either be a nominee of

a major political party as defined in the Federal Election Campaign

Act or meet LWVEF standards for demonstrated voter support and interest.

Explanation; There is ample precedent for treating the

candidates of major parties differently from non-major party candidates.

For example, in Buckley v. Valeo, 424 U.S. 1 (19"76), the Supreme

Court found that the Constitution did not require the government to

treat all presidential candidates the same for public financing

purposes. Major party nominees already have demonstrated significant

voter support and interest by virtue of their nomination. Non-major

party candidates, however, have not met any similar test. It is

necessary, therefore, for the LWVEF to Ascertain whether non-major party

prosidential candidates have the support of a significant portion of

the olectori.. Ain addition to their being eligible for office and

thooretielly capable of winning the ceneral election.
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2. The LVTYF will rely on nationwide public opinion polls to

determine voter support and interest.

Explanaticn: Although pubTic opinion polls are not necessarily

accurate predictors of future voting behavior, they present the best

indicator of existing votrr support for and voter interest in non-

major party candidates at any given time during the elective process.

There are other indicators, such as number of contributors, amounts

of funds raised, and media attention, which also may indicate voter

support and interest. These other indicators are more difficult to in-

terpret and apply, and thay measure less directly than national opinion

polls voter support and interest. Other posslble indicators of voter

support and interest, such as petition requirements, place an un-

necessary burden on non-major party presidential candidates.

3. An assessment of voter support and interest will be based

on data derived from nationwide polling samples provided by several

well-respected public polling organizations.

4. The LWVEF will make its decisions based on the outcome of the

most recent polls taken by each of the polling organizations selected

by the LWVEF.

Exulanation: Polls may vary, not only due to polling methods

but also as a result of the dates on which they were taken. This is

especially true when the measure of public opinion is taken in election

campaigns..The best the LWVEF can hope to do is to ascertain current

voter support and interest as close as is feasible to the dates on

which it makes its decisions.

5. The LWVEF will rely on questions which are as close as possible

to the classic "trial-heat" approach -- "If the election were held

today, woula you vote for A, B, C, D, etc.?"

Explanation: The principal purpose of the Debates that the LWVEF
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proposes to sponsor is a more informed electorate. To achieve that

purpose, the LW.EF must attempt to ascertain which candidates the

electorate regards as serious candidates for its vote. 
Identification

of such candidates is most readily ascertained by the "trial-heat" type

question proposed.

6. In order to participate in the Debates, a non-manor party

candidate must receive a level of voter support of fifteen percent or

the level of voter support received by a major party candidate, 
which-

ever is lower.

_ xplanation: Advisory Committee members suggested voter support

threshold levels ranging between fifteen and Vwenty-five percent, 
and

the Board concluded that any figure within this range would be reasonabli

After consideration of a number of factors, including the records of

public opinion polls in previous presidential elections and their

relationship to actual election results, the substantial obstacles faced

by non-major party candidates and variations among public opinion pollin.

techniques and the precision of their results, the Board decided to

adopt the fifteen percent level of support or the level of support that

a major candidate receives for the following reasons. First, non-major-

party candidates who reach even a fifteen percent level of support,

despite the substantial odds facing them, should. be regarded as signi-

ficant forces in the election. In addition, we also found it appropriat

to include non-major party candidates whose showing in the polls is

equal to that of a major party candidate. The ability to garner such

a level of support suggests the candidate's presence in the Debates WOULI
for the debates.

further the LWVEF's purposes/ On the other hand, to lower the fifteen

percent threshold in the absence of a comparable lower level of voter

support for a major party candidate could result in participation

by candidates who would not further the LWVEF's purposes. Their parti-

I
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cipation would, moreover, decrease the time available to clearly signi-

ficant candidates to set forth their views and differences in the Debatef

The LWVEF recognizes that each 'additional candidate invited to the

debates will diminish the other candidates' ability to make their views

known.

7. The procedure adopted for testing whether a candidate meets the

voter support requirement gives all the active, selecteda/non-major

party candidates an opportunity to satisfy the requirement. The LWVEF

will look at the nationwide results of the most recent polls taken

by each of the major polling organizations selected by the League.

All non-major party candidates who receive th. requisite level of voter

support of fifteen percent or the level of support received by major

party candidates, whichever is lower, will be invited.

VICE-PRESIDENTIAL CANDIDATES

Other than being required to possess the personal qualificaticns to

become President, the running mates -designated by the participants in

the Presidential Debates will be included in the

Vice-pr esidential Debate.

v 'Page 5,fn.1l
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L.A. Times

9/2-7

37,;

Parris

9/3-7

41 ;

Unsure - 7 Clark - I

Commoner - 1

Undecided - 12

Other- 3

Not sure - 6

Clark - 1

Commoner -

Pulley - *

-',Cormack - *

Don't know - 4

'AP.LLC

,q'15-17

Anderson 14

Cormmoner - 1 Clark - 1

McCormack - I Commoner - *

Clark - * Mc Cormack - *

Pulley - * Pulley - *

Commoner - 1

Clark - 0

Other- 2

Not sure - 13

Pulley - 1

Commoner - *

Clark- *

McCormack - *

Hall - 0 Not sure - 4

Others/
Undecided - 12

Not sure - 10

* less thar 0.5

Attachment C
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3"/"-23 9/ L-5

39;Reacan

Carter

Anderson

POLL:

Dates

Reagan

Carter

C__a lup

3/26-23

Harris •

, le 4,20

42%

?ooer

3 9 375;

Hall - *

Other- 1
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1980 1. ',,--rLTtVL Lcague of Women Voters Education Fund

- -- 1730 M Strccl. NW. Washington DC 20036

DEBATLjNEWS RELEASE

Contact
Vera Hirschberg
Public Relations FOR IMMEDIATE RELEASE

-296-1770, ext. 263 September, 9, 1980

STATEMENT OF DR. HERBERT ABELSON, MERVIN FIELD AND LESTER FRANKEL

Eight separate polling reports, which were based on national

cross sections of potential voters were reviewed. These were all the

available national published polls reported since mid-August. Four

of these polls were taken in late August and four in early September.

The four August polls showed Anderson's support to range from 13%

to 17%. The four September polls showed Anderson's support ranging

from 13 to 18% with three of the four polls at 15% or higher.

We-were struck with the consistency of the data produced by

these eight polls using different questioning methods, different modes

of interviewing, different techniques for qualifying respondents and

different sample sizes.

In our individual and collective judgment, John Anderson at

the time of the September polls had a support level of 15% or higher.

As research professionals we recognize the fragile nature of any

statistic derived from a public opinion sample. We anticipated that

League officials might be in receipt of a variety of disparate and

ambiguous poll results. We volunteered our efforts to assist the

League in the interpetation of the data. As things turned out, the

data were quite clear and unambiguous and it was not necessary to use

any involved analytical procedures to reach our conclusions.

Attachment D



1. AP/NBC Poll, 8/5-8/7/80

Commoner 1%

Clark less than 0.5%

Other 2%

Not sure 13%

2. Harris Poll, 8/5-8/6/80

Clark 1%

Commoner less than 0.5%

McCormack less than 0.5%

Pulley less than 0.5%

Not sure 4%

3. Harris Poll, 8/14-18/80

Clark 1%

Commoner less than 0.5%

McCormack less than 0.5%

Pulley less than 0.5%

Not sure 4%

4. AP/NBC Poll, 8/15-8/16/80-

Commoner 1%

Clark less than 0.5%

Other 2%

Not sure 13%

5. Gallup Poll, 8/15-8/17/80

Commoner 1%

McCormack 1%

Clark less than 0.5%

Pulley

Hall

Other and
undecided

less than 0.5%

0%

12%

*/ Attachment C incorrectly states that this poll was taken
on August 15-17, 1980.

Attachment E
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6. Roper Poll, 8/16-8/23/80

Commoner less than 0.5%

Clark less than 0.5%

Hall less than 0.11

McCormack less than 0.5%

Pulley 1%

Others 1%

Don't know 10%

7. Gallup Poll, 8/26-8/28/80

Commnoner 1%

McCormack 1%

Clark less than 0.5%

Pulley less than 0.5%

Hall 0%

Other and
undecided 12%

8. L.A. Times Poll, 9/2-9/7/80

Other 3%-

Not sure 6%

9. Harris Poll, 9/3-9/7/80

Clark 1%

Commoner less than 0.5%

Pulley less than 0.5%

McCormack less than 0.5%

Don't know 4%

10. Roper Poll, 9/4-9/6/80

Clark 1%

Commoner 1%

Undecided 12%

*/ Other than Reagan, Carter, and Anderson.
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POLLING DATA

1. AP/NBC Poll, 8/5-8/7/80

Commoner 1%

Clark less than 0.5%

Other 2%

Not sure 13%

2. Harris Poll, 8/5-8/6/80

Clark 1%

Commoner less than 0.5%

McCormack less than 0.5%

Pulley less than 0.5%

Not sure 4%

3. Harris Poll, 8/14-18/80

Clark 1%

Commoner less than 0.5%

McCormack less than 0.5%

Pulley less than 0.5%

Not sure 4% */
4. AP/NBC Poll, 8/15-8/16/80-

Commoner 1%

Clark less than 0.5%

Other 2%

Not sure 13%

5. Gallup Poll, 8/15-8/17/80

Commoner 1%

McCormack 1%

Clark less than 0.5%

Pulley less than 0.5%

Hall 0%

Other and
undecided 12%

*/ A!tachment C incorrectly states that this poll was taken
on August 15-17, 1980.

Attachment E
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H. Richard Mayberry, Jr. , Esq.
Suite 701
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Mayberry:

This letter is written on behalf of the League of Women Voters
Education Fund in response to your August 18 letter to the LWVEF regard-
ing the 1980 Presidential and Vice-Presidential debates which it is
sponsoring.

Your letter (1) requests that your clients, Barry Commoner and
LaDonna Harris, Presidential and Vice-Presidential candidates of The
Citizens Party, be included in the debates and (2) objects to LWVEF's 15
percent standard for determining whether non-major party candidates have
achieved a significant measure of nationwide voter support and interest.-'

We have advised the LWVEF that the criteria it has established
meet any applicable legal requirements. Of particular importance are
the regulations of the Federal Election Commission. Under those regula-
tions, the LWVEF, as a nonprofit organization exempt from federal taxa-
tion under 26 U.S.C. § 501(c)(3) "may stage nonpartisan candidate debates
in accordance with 11 C.F.R. 110.13(b) .. .. " 11 C.F.R. § l10.13(a)(1).
Section 110.13(b), in turn, states that uthe structure of debates

is left to the discretion of the staging organization, provided that
(1) such debates include at least two candidates, and (2) such debates
are nonpartisan in that they do not promote or advance one candidate
over another." In promulgating these rules, the Federal Election Com-
mission made clear that the LWVEF may "stage a general election debate
to which only major party candidates are invited."
44 Fed.Reg. 76735 (1980).

I/ The precise standard is whether the candidate receives a level of
Voter support in the polls of 15 percent or the level received by a
major party candidate, whichever is lower. Since undecided responses
will be excluded, the actual standard is something less than 15 percent.

Appendix B
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The LWVEF would comply with the FEC's nonpartisan requirement
(or the requirements of any other government agency) if it included in
the debates only the Democratic and Republican nominees. The fact that
the LWVEF is providing an opportunity for non-major party candidates who
meet its significant candidate criterion to participate does not render
the proposed debates partisan or otherwise legally questionable.

That the LWVEF has discretion to distinguish between major
party candidates and non-major party candidates in adopting standards to
implement its voter support and interest criterion also is supported by
Buckley v. Valeo, 424 U.S. 1 (1976). Buckley does not, as you suggest,
bar the government (much less a private organization such as LWVEF) from
treating major party candidates differently from non-major party candi-
dates. Rather, in that case the Supreme Court upheld the public finan-
cing scheme of the Federal Election Campaign Act even though it differ-
entiates among major party, minor party and new party candidates based
on specific levels of past voter support.I/

You appear to be arguing that the selection standards are
discriminatory and that the debates will be partisan because some non-
major party candidates will not participate. The logic of this argu-
ment, of course, is that all non-major party candidates must participate
in the debates to avoid discrimination and for the debates to be non-
partisan. Any such approach, however, would result in debates which
would be less informative and enlightening to the electorate than the
LWVEF debates. Moreover, unless all candidates are invited, any choice

Ir has the effect of excluding some candidates, and may have the effect of
benefiting or injuring some of those who do and do not participate,
depending upon what occurs in the debates. But the test of nonparti-
sanship is not whether the debates benefit or injure participants or
non-participants. The test is whether they have been structured in a

mr particular way for the purpose of benefiting a particular candidate.
Here it is clear that LWVEF's purpose is truly nonpartisan.

The purpose of the debates is neither to benefit nor to dis-
advantage major parties or third parties. The purpose is to help

I/ The Supreme Court rejected the argument that such a scheme in-
Vidiously discriminates against non-major party candidates, i.e.,
nominees of parties whose candidates in the preceding generaT-elec-
tion received less than twenty-five percent of the popular vote.
424 U.S. at 93-108. The LWVEF, of course, has adopted a much less
rigorous standard for determining whether non-major party candidates
shuld be invited to share a forum with major party candidates.
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inform the electorate of the views of the significant candidates on the
issues in the campaign. Within any debate framework, there is an
inverse relationship between the number of participants, on the one
hand, and the time available for the expression of views and the oppor-
tunity for effective interchange between or among the participants, on
the other. So, too, debates that are too lengthy-or which include
candidates in whom the public has little voting interest will not
effectively serve the purpose of the debates. To accomplish its purpose
in the limited amount of time available in the debates, the LWVEF must
limit its forum to candidates whose participation would most likely be

critical to the electorate as a whole -- that is, the candidates whom the

public itself regards as truly significant candidates.

The LWVEF'S* purpose would not be served best by inviting non-
major party candidates to participate merely because they may raise
issues different from those raised by the 1980 major party Presidential
and Vice-Presidential candidates or because their views on already-
defined issues may differ from those of the major party candidates.
This is not to say that the LWVEF questions the importance of such
candidates to the electoral process. Its debates must be limited
because its purpose in sponsoring thern is limited. The debates are not

intended to be town meetings. To achieve the necessarily limited pur-

pose of the debates, the LWVEF criterion excludes only those non-major
party candidates whom more than 85 percent of the electorate do not
support.

Your suggestion that the voter support and interest standard
is improper appears to be based on the premise that it necessarily
excludes participation by new parties. Thus, you state that the stand-
ard udoes not bear a reasonable relationship to the purpose of the

C debates . . . for it effectively excludes new party participation." And
in support of your legal argument, you state that "the percentile classi--
fication used by the League is so high as to exclude any new parties."

However, your premise is erroneous, as shown by the very data

you cite in support of it, even though these are election results rather
than poll results. Your letter specifies six non-major party candidates
in previous Presidential elections who received more than three percent

of the vote in the general election. All of these candidates who would
have met the ballot access requirement, about which you do not complain,

exceeded the LWVEF's 15 percent voter support standard.- Theodore Roosevelt
received 27 percent of the vote in 1912, Robert LaFollette received 16

percent in 1924, and George Wallace, who received 13 percent on election
day, had 15 percent or greater support in the pre-election polls.
Moreover, your letter points out that a nan-major party candidate, John
Anderson, "may well qualify for the general election debates" this year.
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The LWVEF has no intention, therefore, of eliminating as a
condition for non-major party candidate participation in the debates the
voter support and interest standard that it has adopted. Moreover, any
attempt by any Government agency to reduce the LWVEF's discretion under

the FEC regulations would present serious constitutional problem. The

Government may not interfere with the First Amendment rights of the

LWVEF in its sponsorship of the 1980 debates.

All six non-major party Presidential candidates including your

client have received a letter from the LWVEF requesting information

concerning the ballot access criterion and informing them that invita-

tions to debate will be issued by September 10, 1980 --after the LWVEF

has had an opportunity to examine the results of various nationwide

polls. As in the past and up until the time that such polls are taken,

your clients, like other Presidential and Vice-Presidential candidates,

have had and will have the opportunity to demonstrate significant voter

support and interest.

tCV Very truly yours,

Ernest W. Jennes

cc: General Counsel
Federal Election Commission
Washington, D.C. 20463

Chief

CComplaints and Compliance Division
Broadcast Bureau
Federal Communications Commission
Washington, D.C. 20554

Howard Schoenfeld
Special Assistant for Exempt Organizations
Internal Revenue Service
Washington, D.C.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD ALD THE
LEAGUE OF WOMEN VOTERS ) MUR No. 1287 o
EDUCATIONAL FUND )C2

r-

un

RESPONSE OF RUTH J. HINERFELD CA
AND THE 1/

LEAGUE OF WOMEN VOTERS EDUCATION FUND

INTRODUCTION

Barry Commoner, The Citizens Party candidate for

President, has filed a complaint alleging that the Presidential

and Vice-Presidential candidate debates that the League of

Women Voters Education Fund (LWVEF) intends to sponsor in

September and October of 1980 violate the Federal Election

Campaign Act and the regulations of the Federal Election

Commission. More specifically, he claims that the criteria

established by the LWVEF for selecting debate participants are

partisan in structure and effect and that the LWVEF will invite2/
candidates to participate based on partisan considerations.

The allegations have no merit. The determination

to limit participation in the LWVEF-sponsored debates to

significant candidates and the criteria the LWVEF has adopted

are nonpartisan. Moreover, the adoption of the criteria and

any decision to invite or not to invite candidates to partic-

ipate have been, and will continue to be, the LWVEF's independ-

ent actions made solely in light of its overriding purpose of

educating the electorate about the issues in the campaign and

the candidates' positions on those issues.

I/ This response is submitted pursuant to the provisions of
the Federal Election Campaign Act, 2 U.S.C. S 437g(a)(1), and
of the regulations of the Federal Election Commission,
11 C.F.R. 5 111.6.

2/ Although Mr. Commoner names Ruth J. Hinerfeld as a respon-
3ent in his complaint, he does not allege that Ms. Hinerfeld
has in any way violated the Act or regulations. Moreover, as
Ms. Hinerfeld's affidavit shows, the LWVEF is the sole sponsor
of the 1980 debates. Affidavit of Ruth J. Hinerfeld, I.
Accordingly, we will address only the question whether the
LWVEF has acted improperly in staging the debates.
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There is, therefore, no reason to believe that any

violation of the Act or the Commission's regulations has

occurred, or is about to occur, in connection with the LWVEF's

sponsorship of the 1980 debates. Accordingly, Mr. Cowuoner's

complaint should be dismissed.

STATEMENT OF FACTS

This matter arises out of the LWVEF's planned spon-

sorship of three Presidential candidate debates and one Vice-

Presidential candidate debate scheduled to take place this year

in the following cities on or about the dates indicated:

Baltimore, Maryland (September 21); Louisville, Kentucky

(October 2); Portland, Oregon (October 13); and Cleveland, Ohio

(October 27). The debates will be staged pursuant to S 110.13

of the Commission's regulations, a provision with which the

LWVEF has considerable familiarity. Since its sponsorship of

the 1976 Presidential and Vice-Presidential candidate debates,

the LWVEF worked _cr the pr-3mulgation by the Commission of a

rule that, like S 110.13, would permit its sponsorship of

public debates among candidates for federal office with funds

solicited by it for that purpose. It submitted pages of testi-

mony and comments to the Commission in connection with rule-

making proceedings that spanned a three-year period.
2/

Affidavit of Ruth J. Hinerfeld, 111[ 7, 20.

Section 110.13(a) of the regulations permits the

sponsorship of nonpartisan candidate debates by an organiza-

tion, such as the LWVEF, which is exempt from taxation under

S 501(c)(3) of the Internal PevenueCode and which does not

1/ Indeed, it would not be hyperbole to state that S 110.13 of

The regulations was drafted with organizations like the LWVEF

in mind.

2/ This affidavit is attached hereto as Appendix A.



support or oppose political candidates or political parties.

Under S 110.13(b), the structure of the debates is left "to

the discretion of the staging organization, provided that (1)

such debates include at least two candidates, and (2) such

debates are nonpartisan in that they do not promote or advance

one candidate over another."

The LWVEF has, of course, a long tradition of

nonpartisanship which it values, and which governs all of its

activities. Moreover, because the LWVEF is a nonpartisan,

educational trust, Article II of its Trust Agreement and its

status as a 5 501(c) (3) organization prohibit it from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity. The purpose of the LWVEF is exclusively

educational: to inform citizens about public affairs and, in

particular, the democratic process. Since its establishment

in 1957, the LWVEF has maintained a strict policy of neither

opposing nor supporting candidates for public office. its

continued adherence to that policy over the years has earned

the LWVEF the trust and respect of the public, and a

reputation of nonpartisanship. Affidavit of Ruth J. Hinerfeld,

1[ 3, 4.

Thus, when the regulations became effective on

April 1, 1980, the LWVEF undertook the task of structuring

the 1980 debates in light of: (1) its nonpartisan tradition,

its Trust Agreement,S 501(c) (3) of the Internal Revenue

Code, and the nonpartisan requirement of the FEC's regulations;

and (2) its exclusive educational purpose of providing

information about Presidential and Vice-Presidential candidates

and their positions on the issues in a manner likely to be most

beneficial and useful to the electorate as a whole. Because the
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LWVEF did not believe that participation in the debates neces-

sarily should be limited to only major party candidates, as is

clearly permitted under the regulations, the LWVEF determined

that its purpose of educating the electorate in a nonpartisan

manner would best be accomplished by developing criteria that

would permit participation in the debates by both major party

and non-major party significant candidates. Affidavit of Ruth

J. Hinerfeld, 8.

Before establishing these criteria, the LWVEF re-

ceived input from the Advisory Committee that it had established.

The Advisory Committee, a group of 27 prominent citizens having1_/
diverse backgrounds and varying political affiliations, was

set up for the purpose of providing advice and ideas with

respect to the debates. It was not involved in the actual

decision-making process. All decisions were the responsibility

of the LWVEF alone, and no one other than the members of the

Board of Trustees, the LWVEF's staff and legal counsel was

even present during the meetings in which the criteria were

considered and adopted. Affidavit of Ruth J. Hinerfeld, 9.

on August 9, 1980, the LWVEF Board of Trustees by

unanimous vote formally adopted the "League of Women Voters

Education Fund Criteria For Selection of Candidates To

participate in The 1980 Presidential and Vice Presidential
2/

Debates". The adoption of these criteria was a decision

made by the LWVEF Board of Trustees alone; this decision was

not in any way affected by the positions or views of any of

the Presidential candidates, their running mates, or their

1/ The members of the Advisory Committee are named in

Attachment A to the Affidavit of Ruth J. Hinerfeld.

2/ A copy of this document is attached to the Affidavit ofuth 3. Hinerfeld as Attachment B.



representatives. In addition, the LWVEF has had, and will

have, exclusive responsibility for applying the criteria and in

selecting participants. Affidavit of Ruth J. Hinerfeld, 1, 10.

Because the debates are intended to educate the

public about campaign issues and the candidates' positions on

those issues, and to effectively stimulate increased voter

interest and participation in the general election, the LWVEF

determined that it would invite to participate in the debates

only those Presidential candidates who have a possibility of

winning the general election and who have demonstrated a signi-

ficant measure of nationwide voter support and interest. The

three basic criteria selected by the LWIVEF for Presidential

candidates are: (1) Constitutional eligibility; (2) presence

on the ballot in enough states to have a mathematical possibility

of winning a majority of votes in the Electoral College; and

(3) demonstrated significant voter interest and support.

Affidavit of Ruth J. Hinerfeld, If 11.

The third criterion is particularly important.

Within any debate framework, there is an inverse relationship

between the number of participants, on the one hand, and the

time available for the expression of views and the opportunity

for effective interchange between or among the participants,

on the other. Debates that are too lengthy or that include

candidates in whom the public has little voting interest will

not effectively serve the purpose of the debates. To accom-

plish its purpose in the limited amount of time available in

the debates, the LWVEF decided to limit its forum to candidates

whose participation would most likely be critical to the elec-

torate as a whole, that is, the candidates whom the public

itself regards as truly significant candidates. Affidavit of
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In order to ensure that application of the third

criterion would be nonpartisan, the LWVEF decided that it,

like the other two, should be capable of objective application

to the extent reasonably possible. After careful consideration,

the LWVEF determined that two reasonable and objective indicators

of voter interest and support are: (1) nomination of a candi-

date by a major party; and (2) as to non-major party candidates,

a 15 percent standing in nationwide public opinion polls or a

standing equal to that of a major party candidate, whichever is

lower. The 15 percent figure is exclusive of undecided respon-
1 /

dents. Because the LWVEF determined that receiving the

nomination of a major party satisfied the criterion of a

significant candidacy, it decided that in the event that a

major party candidate had a standing of less than 15 percent

in the polls, any other candidate with such a standing also

should be considered significant and of sufficient interest to

the electorate that his or her participation in a debate would

be warranted. Affidavit of Ruth J. Hinerfeld, 1 13.

The LWVEF also determined to retain, throughout the

debate series, the option to reassess the participation of non-

major party candidates in the event of significantly changed

circumstances. The LWVEF did so in order to permit participation

in the second or third Presidential debate by candidates who did

not satisfy the criteria in early September and to permit ex-

clusion of a previously invited candidate whose participation

no longer would advance the purposes of the debates. Affidavit

of Ruth J. Hinerfeld, 1i 14.

l/ This means, for example, that in a poll where 10 percent
9f those polled were undecided, an actual showing of only 13.5
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The LWVEF recognized that public opinion

polls merely attempt to measure how the electorate would

vote as of the time the polls are taken and and that they do not

attempt to measure who ultimately will win the election. It

is because they do reflect contemporaneous electorate

attitudes that polls are useful to the LWVEF. The LWVEF

concluded that a determination of those candidates for whom

the public would vote at any given time is a good, even if

not perfect, measure of whether the electorate considers

candidates to be significant. In recognition, however, that

polls are imperfect devices to determine public opinion and

that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted

polling organizations. By examining the results of several

different established and respected polls using somewhat

different methodologies, the LWVEF concluded that it could

exercise a reasoned and fair judgment whether the voter support

and interest standard is met by non-major party candidates.

Affidavit of Ruth J. Hinerfeld, 1I 15.

The LWVEF also concluded that the best test of

voter interest in a candidate is the traditional trial-heat

type question that asks simply and directly for whom the

public would actually vote if the election were held today.

Other possible questions that conceivably might have been

asked involve a series of difficult and controversial

hypothetical questions and were less likely to yield reliable
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information about the question in which the LWVEF is inter-

ested, namely, the degree of support of, and interest in,

particular candidates by the electorate as a whole. Affidavit

of Ruth J. Hinerfeld, 1 16.

In deciding to adopt a 15 percent figure as the

required level of support in the public opinion polls, the

LWVEF recognized that there is no single magic number that

separates significant from insignificant candiates. However,

the 15 percent threshold figure, which was the lowest level

of support suggested by any member of its Advisory Committee,

was intended to take into account the fact that the results of

polls are subject to a statistical margin of error and to other

imperfections. Thus, the LWVEF recognized that the higher the

threshold figure adopted, the more likely that the statistical

margin of error would result in the exclusion of a candidate

who is, in fact, significant. On the other hand, for the

same reasons, it also took into account that a lower threshold

would have increased the likelihood that candidates who are not

significant would be included. Affidavit of Ruth J. Hinerfeld,

17.

The LWVEF therefore concluded that the use of the

15 percent figure, together with the use of several different

polls and the exclusion of undecided respondents, provides a

reasonable degree of confidence that statistical margins of

error will not result in exclusion of candidates whose

participation would advance the purposes of the debates. Con-

versely, the LWVEF concluded that a consistent showing below

15 percent would permit it to make a reasonable judgment that

a particular candidate was not of sufficient interest to the
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electorate to warrant participation in a debate with major

party and other significant candidates. Affidavit of Ruth J.

Hinerfeld, 1 18.

At the time the criteria were adopted, the members

of the Board of Trustees knew, as did all informed citizens,

that President Carter at one time had expressed his reluctance

to participate in a debate with non-major party candidates.

The LWVEF also was aware that several non-major party candi-

dates wanted to participate in the debate series, and it

anticipated that these candidates would object to whatever

criteria the LWVEF established if their application resulted in

non-participation. Affidavit of Ruth J. Hinerfeld, 1 21.

The LWVEF was, however, firmly committed to the

belief that the debates should be structured so as to best

serve the interests of the American electorate rather than what

any particular candidate perceived as being in his own best

interest. It remains committed to that belief, and it also

believes that its candidate selection criteria fulfill that

commitment. Affidavit of Ruth J. Hinerfeld, 1 22.

In accordance with the foregoing criteria, on

August 19, 1980, the LWVEF extended invitations to debate to

the two major party candidates, President Carter and Governor

Reagan, and their running mates. On that date, letters also

were sent to all 6 non-major party Presidential candidates,

required by law to file quarterly reports with the FEC, and who

indicated that they met the financial threshold established by

the FECA and who had not formally terminated their candidacies.

These letters informed them of the criteria selected by the

LWVEF, and requested information with regard to the ballot

access criterion. The August 19 letters also sought to ensure that

the tentatively scheduled debate dates would be acceptable to all

prospective participants. Affidavit of Ruth J. Hinerfeld, I 19.
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Previously, on August 18, the LWVEF received a

letter from counsel for the complainant in this proceeding

objecting to the 15 percent standard and requesting the

inclusion in the debates of Mr. Commoner and his running
l/

mate, LaDonna Harris. This letter apparently was in

response to the LWVEF's public announcement on August 10, of

the candidate eligibility criteria. In a letter dated

August 22, the LWVEF denied the request, explaining why it

had selected the 15 percent standard and reaffirming its

commitment to invite to debate any of the six non-major2/
party candidates who satisfied its criteria. On August 28,

Mr. Commoner filed his complaint with the Commission.

By September 9, the LWVEF received the results of

the several nationwide polls conducted during the periods

August 27 and September 6 -- the most recent polls prior to

that date. On that day the Executive Committee of the

LWVEF's Board of Trustees carefully examined these polls and

several others conducted during the period August 14 to
3/

August 23. The Committee also received the advice of Dr.

Herbert Abelson, Mervin Field, and Lester Frankel, independent
4/

experts on polling. Albert H. Cantril, President of the

National Council on Public Opinion Polls, brought the names

of Dr. Abelson and Mr. Field to the attention of the LWVEF,

and he was also consulted on their recommendation of Mr.

Frankel. Affidavit of Ruth J. Hinerfeld, 1 23.

1/ A copy of this letter is attached to the complaint.

2/ A copy of this letter is attached hereto as Appendix B.

3/ The results of these polls are set forth in a chart
1ppended to Affidavit of Ruth J. Hinerfeld as Attachment C.

4/ The qualifications of these experts are set forth in

Xffidavit of Ruth J. Hinerfeld, 1 23.
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These consultants, after examining the results of

the nationwide polls selected by the LWVEF, advised that they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes," and that in their

"individual and collective judgment, John Anderson at the

time of the September polls had a support level of 15% or1_/
higher." Affidavit of Ruth J. Hinerfeld, 1 24.

After careful consideration, the LWVEF Board of Trustees

concluded that of the six non-major party candidates to whom

letters were sent on August 19, Mr. Anderson had satisfied its

criteria. Mr. Anderson alone had a consistent showing in excess
2/

of 15 percent in the polls.- The other non-major party candi-

dates, including Mr. Commoner, had only insignificant levels of

voter support. Affidavit of Ruth J. Hinerfeld, 1 25.

Accordingly, on September 9, 1980, the LWVEF invited

Mr. Anderson to participate in the 1980 debates. As of this

date, Governor Reagan and Mr. Anderson have accepted the LWVEF's

invitations. President Carter, however, has informed the

LWVEF that he will not participate in the September 21 debate

to be held in Baltimore. The LWVEF expects to proceed with

the Baltimore debate whether or not President Carter ultimately

agrees to participate. Affidavit of Ruth J. Hinerfeld, it 26, 27.

1/ The statement issued by these experts is appended to
Xffidavit of Ruth J. Hinerfeld as Attachment D.

2/ This level of support was achieved even without excluding
undecided responses. Had those responses been excluded,
MIr. Anderson's level of support would have been even greater.
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The insignificant levels of voter support for non-

major party candidates other than John Anderson are also

shown consistently in the results reported not only in seven

of the eight polls used in the LWVEF's determination which

reported results for non-major party candidates, but also in

three earlier polls. In nine polls taken between August 5

and September 6, 1980, the reported results for no non-major

party candidate other than Mr. Anderson ever exceeded one

percent and the reported result in the tenth poll for all

such candidates other than Mr. Anderson did not exceed three
l/

percent.

ARGUMENT

Mr. Commoner claims: (1) that the LWVEF's candidate

selection criteria are partisan because major party candidates

are treated differently from non-major party candidates; and

(2) that the fifteen percent standard for the demonstration

of voter support and interest by non-major party candidates

is improper. These claims are unfounded.

Mr. Commoner's claims rest upon both an erroneous

understanding of the Commission' s regulations and an incorrect

understanding of the facts. In essence, Mr. Commoner asks

the Commission to misapply its own regulations, and to

ignore the Explanation and Justification accompanying 5 110.13,

which the Commission provided for the very purpose of explaining

the meaning of that section. In support of this request,

Mr. Commoner serves up inaccurate and incomplete information

and pure speculation.

As we demonstrate below, the LWVEF's candidate

selection criteria are nonpartisan and in full compliance

with the letter and the spirit of the Commission's regulations.

1/ Affidavit of Ruth J. Hinerfeld, Attachment E.
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First, under Commission regulations, debate sponsors may treat

major party candidates differently from non-major party candi-

dates and limit participation in debates to significant candi-

dates. Second, the decision of the LWVEF that its voter support

and interest criterion can be satisfied either by nomination

by a major party, as defined in the Federal Election Campaign

Act, or by a showing of fifteen percent in public opinion polls

in the case of non-major party candidates is a reasaiable method

of separating significant from non-significant candidates. Third,

in any case, i.t is abundantly clear that Mr. Commoner does not

meet any reasonable test of significance. With a one percent

showing in numerous public opinion pollst his candidacy properly

may be regarded as "hopeless." Buckley v. Valeo, 424 UJ.S. 1, 96

(1976). In addition, it is clear that the LWVEF has applied

its criteria in a nonpartisan fashion and in light of its over-

riding purpose of educating the American electorate.

Finally, Mr. Commoner mistakenly brings to the atten-

tion of the Commission Constitutional questions, and erroneously

claims that the LWVEF has violated his Constitutional rights.

Although such questions are beyond the jurisdiction of the Com-

mission, we will address them briefly here. Under applicable

law, it is clear that: (1) the LWVEF sponsorship of candi-

date debates is a purely private matter, and (2) even if

the LWVEF could be held to the exacting standards of the Consti-

tution, its candidate selection criteria would pass muster.

Moreover, any Government action that would reduce the discretion

of the LWVEF beyond that required by its nonpartisan obligation

would present far more serious Constitutional questions than

those raised by Mr. Commoner' s complaint.
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I. THERE IS NO REASON TO BELIEVE THAT THE
LWVEF HAS VIOLATED, OR IS ABOUT TO VIOLATE,

THE ACT OR THE COMMISSION'S REGULATIONS

Section 110.13 of the Commission's debate regula-

tions is the provision that sets forth who may sponsor a

debate supported by corporate and union contributions, and

the structure of such a debate. It provides, inter alia,

that "[a] non-profit organization which is exempt from

federal taxation under 26 U.S.C. S 501(c)(3) . . . and which

does not endorse, support or oppose political candidates or

political parties may stage nonpartisan candidate debates in

accordance with 11 CFR 110.13(b) and 114.4(e)." 11 C.F.R.

S 110.13(a). The LWVEF, which has a 23 year history of non-

partisanship, is exempt from taxation under S 501(c)(3) of the

Internal Revenue Code. Accordingly, it may use its funds and

those donated by corporations and labor unions to sponsor

nonpartisan candidate debates. 11 C.F.R. S 114.4(e).

The "structure" of such debates is expressly "left

to the discretion of the staging organization, provided that

(1) such debates include at least two candidates, and (2)

such debates are nonpartisan in that they do not promote or

advance one candidate over another." 11 C.F.R. S 110.13(b).

For the reasons that follow, the LWVEF has complied with

the only requirement at issue here -- the requirement of

nonpartisanship.

I/ M1r. Commoner's assertion that the 1980 debates violate

the regulations of the Internal Revenue Service and the

Trust Agreement of the LWVEF is unsupportable and conclusory.
Just as the 1980 debates satisfy the nonpartisan requirements

of the Commission's regulations, so do they comply fully

with the LWVEF's Trust Agreement and the rules and regulations

of the Internal Revenue Service. Indeed, during the 23 years

of its existence, the LWVEF has been keenly aware that it must

maintain and strictly adhere to a policy of nonpartisanship to

comply with Article II of its Trust Agreement as well as therequirements of the Internal Revenue Code. Affidavit of
Ruth J. Hinerfeld, 11 3, 4.

--- -- I



- 15 -

A. The LWVEF Debates Comply Fully With the
Nonpartisan Requirements of the Debate
Regulations.

1. The LWVEF May Limit Participation in

the Debate to Significant Candidates.

In promulgating the debate regulations, the Commis-

sion expressly recognized that "[a] nonpartisan candidate debate

provides a forum for significant candidates to communi-

cate their views to the public." Explanation and Justification,

44 Fed. Reg. 76734 (Dec. 27, 1979)(emphasis added). In provid-

ing such a forum, debate sponsors may, in accordance with the

express provisions of 11 C.F.R. S 110.13(b) (2), exercise "dis-

cretion" so long as debates "are nonpartisan in that they do

not promote or advance one candidate over another." According

to the Commission, "[tihe primary question in determining non-

partisanship is the selection of candidates to participate in

the debates." Explanation and Justification, 44 Fed. Reg.

76735.

The LWVEF criteria for inviting candidates to partic-

ipate in the debates it plans to sponsor comply with the letter

and the spirit of the Commission's regulations. In formulating

and adopting them, the LWVEF exercised its "discretion" and

attempted, in good faith, to identify "significant candidates"

in order to educate the electorate and stimulate interest in

the general election. They "are nonpartisan in that they do

not promote or advance one candidate over another."

Mr. Commoner urges, however, that the LWVEF has

improperly exercised its discretion in determining who is a

significant candidate. Anong other things, citing Nashua

Telegraph, MURs 1167, 1168, 1170, First General Counsel's

Report (Feb. 20, 1980), he asserts: "A debate involving only

the two major party candidates is not nonpartisan but bi-partisan."

Complaint, p. 7. Mr. Commoner is wrong.
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In promulgating the debate regulations, the Commis-

sion stated that "[a]n organization staging a debate may

invite candidates to participate . . . on the basis of party

affiliation," and "that such an organization could stage a

general election debate to which only major party candidates

are invited." Explanation and Justification, 44 Fed. Reg.

76735. In testimony before Congress, moreover, both the

former and present Chairmen of the Commission reaffirmed that

debates could be so limited. Repeal of "Equal Time" Requirements:

Hearings on H.R. 6103 before the Subcomm. on Communications

of the House Comm. on Interstate and Foreign Commerce, 96th

Cong., 2nd Sess. 14 (1980). If the LWVEF properly may invite

to participate in a debate only the two major party nominees,

then it also may invite to participate only these two candidates

and any other candidate that it, in good faith, concludes

is significant.

That debate sponsors may exercise considerable

latitude in selecting debate participants is supported by

Congressional reaction to the Nashua Telegraph case upon

which Mr. Commoner relies. As the Chairman of the House

Committee on Administration stated in a letter of March 10,

1980, to the Commission:

The Commission should be reluctant in
enforcing these regulations to substitute
its judgment of the propriety of a partic-
ular debate for the on-the-spot judgment of
the sponsor. Before the Commission should
choose to take any action, it should be
clear on the face of a complaint that the
sponsoring of a debate involves something
other than the good faith editorial judg-
ment of the sponsor. The mere fact that a
debate does not include the full field of
eligible candidates should not in itself
be reason to believe that the debate falls
outside these regulations.

126 Cong. Rec. H. 1822 (March 12, 1980)(remarks of Rep. Van

Deerlin)(emphasis added). The Chairman of the Senate Committee
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on Rules and Administration expressed similar views:

I will follow closely the Comission's
interpretation of these regulations, and
urge the FEC to apply a rule of reason to
the end that the FEC in no case substitute
its discretion and judgment for that of
the sponsor.

126 Cong. Rec. S. 2813 (March 21, 1980) (remarks of Sen. Pell).

Moreover, even if there had been no adverse Congres-

sional reaction to Nashua Telegap, its precedential signifi-

cance would be questionable. First, Nashua Telegraph involved

a candidate debate at the primary level where different

considerations may be present. Second, in that case, the

selection of two of the seven candidates running in the Ilew

Hampshire Republican Presidential primary was made without the

aid of objective criteria.

Thus, Mr. Commoner's assertion that a debate sponsor

may not, in good faith, invite only the two major party candi-

dates - or presumably any two candidates it views as signifi-

cant - is directly at odds not only with Congress' understand-

ing of what the law is,. but also with the clear and plainly

worded explanation of the Commission that promulgated the rule

in question. indeed, Mr. Commoner's attempt to dismiss the

Commission' s Explanation and Justification of 5 110.13 as

"1merely conclusory" ignores the very purpose of that document.

Mr. Commoner's assertion ignores as well the signifi-

cant regulatory history of S 110.13. This regulation was prom-

ulgated in response to Senate disapproval of a more detailed

and restrictive regulation governing the sponsorship and fund-

ing of candidate debates, S. Res. 236, 96th Cong. 1st Sess.,

1/ In addition, Mr. Commoner overlooks the fact that debate

articipants will not necessarily benefit by public exposure.

It is impossible to predict until after the debate who, if any-

one, may have been helped by participating in it, and who, if

anyone, may have been harmed by not participating. Whether or

not participants and non-participants benefit depends on many

factors, including the electorate's perception of the perform-
ance of participants.

I
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125 Cong. Rec. S. 12822 (Sept. 18, 1979). It is the product

of two rulemakings, 44 Fed. Reg. 76734 (Dec. 27, 1979); 44

Fed. Reg. 39348 (July 5, 1979); two proposed rulemakings, 44

Fed. Reg. 59162 (Oct. 12, 1979); 42 Fed. Reg. 35856 (July 12,

1977); and hearings before the Commission on September 12,

1977, and October 23 and 24, 1979, at which numerous parties,

including the LWVEF, testified and submitted comments. To

argue, as Mr. Commoner appears to, that the Explanation and

Justification, which accompanied S 110.13 to the Senate floor

the second time, is not a carefully considered explanation by

the Commission of the meaning of that regulation, and that

the Commission did not mean what it said, is to miscomprehend

the administrative process.

Moreover, even under the Commission's more detailed

and restrictive predecessor to the present S 110.13, the LWVEF's

criteria would have been proper. Former S 110.13(b) (1) (i) pro-

vided that if a sponsor invites one general election candidate

who has been nominated by a major party to participate in a

debate, then the sponsor must invite all candidates nominated

for the same office by any major party to participate in the

same debate. 44 Fed. Reg. 39348, 39350 (July 5, 1979). How-

ever, the sponsor also had "discretion to include any minor

party, new party, independent or write-in candidate in anyl_/
debate held under 11 CFR 110.13(b)(1).." Id. As the Commis-

sion made clear in the Explanation and Justification accompany-

ing that section, "[tjhis structure is designed to permit

1/ Former S 110.13(b) (1) (v). The requirement contained in
'ormer S 110.13(b) (1) (iv) that all minor party candidates
should be invited to participate in the event that only one
major party candidate agrees to debate, would not have applied
because in this general election, there are no minor party
candidates as defined in the Federal Election Campaign Act.
See former S 110.13(b) (5)(ii), 44 Fed. Reg. 39351.

L
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participation in a debate by significant serious candidates

for the same public of fice." Id. at 39348 (emphasis added).

Former 5 110.13 was disapproved by the Senate, how-

ever, on September 18, 1979. One of the Senator's major con-

cerns was the restrictiveness of the debate structure mandated

by the Commission. As stated by Senator Hatfield, a co-sponsor

of the resolution of disapproval, "I question whether Congress

ever intended to involve the Federal Election Commission in

determining the format for candidate debates . . .. " 125 Cong.

Rec. S. 12821-22 (Sept. 18, 1979). In response to that resolu-

tion, the Commission promulgated the present regulation, which

retains the requirement of nonpartisanship but leaves the

structure of the debates to the discretion of the sponsor.

Thus, it is nonsensical to argue that the LWVEF's decision not

to invite non-significant candidates to participate in the

debates violates current 5 110.13(b) (2), when this decision

would have been proper even under the more restrictive debate

scheme previously adopted by the Commission. Present S 110.13

clearly grants more leeway to the LWVEF in sponsoring debates.

In light of the regulatory history of S 110.13 and

the Commission's own explanation of the purpose and effect of

this regulation, it is clear that the LWVEF may invite

to participate in its debates only major party candidates for

President and Vice-President. Since that is so, it is also

clear that the LWVEF may, in good faith, exercise its discre-

tion to invite candidates in addition to major party candidates

based on its determination whether candidates are significant.

2. The LWVEF's Criterion For Determining
The Significance Of A Candidate Is
Nonpartisan and Reasonable.

Although the LWVEF could have complied with its non-

partisan obligation by inviting to participate in the debates
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the major party candidates or candidates who it, in good

faith, believed to be significant, instead, the LWVEF, to

ensure an entirely nonpartisan approach to determining

significance, developed and adopted the voter support and

interest criterion. The two elements of this criterion are

reasonably capable of objective application and, in the

LWVEF's judgment, constitute reasonable indicators of signifi-

cant voter interest and support. They are: (1) nomination

of a candidate by a major party, and (2) as to non-major

party candidates, a 15 percent standing in nationwide public

opinion polls or a standing equal to that of a major party

candidate, whichever is lower.V The 15 percent figure is

exclusive of undecided respondents. Because the LWVEF

determined that receiving the nomination of a major party

satisfied the criterion of a significant candidacy, it

decided that in the event that a major party candidate had a

standing of less than 15 percent in the polls, any other

candidate having equal support also should be considered

significant and of sufficient interest to the electorate

that his or her participation would be warranted.

1/ of course, nomination by a major party and voter support
in public opinion polls are not the only possible indicators
of voter support and interest. The LWVEF could have estab-
lished a standard that included, for example, the number of
contributors to, or the amount of financial support received
by, a candidate, or media interest in a candidate. Alterna-
tively, it could have established a petition requirement.
It is apparent, however, t1-hat such other possible indicators
of voter support and interest may be more subjective and
unreliable than the standards adopted and that they measure
less directly than the standards adopted the question in which
the LWVEF is interested. Moreover, any meaningful petition
requirement-would be quite onerous. In view of the problems
of alternative standards, the LWVEF-cannot be faulted for
adopting two indicators of candidate significance that are
reasonably capable of good faith, objective application.
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Although Mr. Commoner is apparently of the view that

his candidacy would be served by his participation in such a
l/

debate, it is clear that the LWVEF reasonably could conclude

that the electorate would not be served by being compelled, in

effect, to listen to those candidates in which it has no signif-

icant interest and by being deprived of any meaningful exchange

among those candidates in whom it has a serious and substantial

voter interest. Moreover, the LWVEF, in light of the present

dominance of the two major parties, acted reasonably by requir-

ing as a condition of participation by non-major party candidates2/
a showing of substantial voter support, such as 15 percent.

In attempting to maximize the amount of useful information

presented to the electorate in a debate in which the addition

of each non-major party candidate necessarily reduces the

time available to the electorate to learn about positions of

the clearly significant candidates, it is reasonable to demand

that such non-major party candidates have a level of voter

support that distinguishes them from the numerous and quite

insignificant candidates that abound in an election year.

The 15 percent voter support standard does precisely that,

and given the support of the two major parties in the last

Presidential election, cannot be deemed too harsh.

1/ Mr. Commoner does not claim that he meets the LWVEF criteria
But merely that he might meet the criteria after participation
in a debate. Quite obviously, candidates hopeful of being "sig-
nificant" could make similar arguments in seeking access to the
ballot, but'it is clear that not even the Consti.tution requires
states to permit access to the ballot by insignificant candidates
who are hopeful that such access will convert their insignificant
candidacies into significant ones.

2/ if, as in other political systems, there were several polit-
Trcal parties or candidates of roughly comparable strength or
varying degrees of clearly substantial strength, a lesser thresh-
old might well have been selected. In any event, to satisfy its
nonpartisan obligation, the LWVEF does not have to demonstrate
that all other possible standards would not be reasonable. The
obligation of nonpartisanship does not preclude the exercise of
discretion.

I m I -
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Mr. Commoner asserts, however, that the LWVEF's third

criterion "is partisan in structure and effect" because, inter

alia: (1) "[mjajor party candidates are exempt from the polling

requirements, while non-major parties are subject to the vagaries

of an inappropriate and inaccurate measurement;" (2) George

Wallace would not have met the LWVEF's standard and that it ap-

pears that no non-major party candidate will do so this year;

and (3) the standard subjects him to "a classical Catch 22

dilemma." Complaint, pp. 6-7. These assertions are unfounded,

irrelevant, or both.

While is true that certain candidates are exempt from

the polling standard measure of voter support and interest, they

already have demonstrated significant voter interest and support

by winning the nomination of a major party. Distinguishing be-

tween major and non-major party candidates on this basis is

neither improper nor novel. As the Commission stated in the

Explanation and Justification accompanying former 5 110.13:

Structuring debates on the basis of
party affiliation is similar to the standard
used in the Act for public funding entitlement.
Under the Act, only those presidential primary
candidates who are seeking nomination by a
political party are entitled to receive match-
ing funds (26 U.S.C. S 9033(b)(2)). Moreover,
the amount of funding to which a general elec-
tion candidate is entitled is based on whether
the candidate is a major, minor or new party
candidate.

44 Fed. Reg. 39348. Moreover, the very reason that the LWVEF

adopted the separate standard for non-major party candidates was

to afford them the opportunity to be invited to debate. With-

out the separate standard complained of by Mr. Commoner, the

1/ See, e.g.,, Buckley v. Valeo, 424 U.S. 1 (1976)(public financ-
ing);American Party of Texas v. White, 415 U.S. 767 (1974) (bal-
lot access); Jenness v. Fortson, 403 U.S. 431 (1971) (ballot
access).
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debates would not have included any non-major party candi-

dates.

Nor did the LWVEF act improperly in setting the

standard applicable to non-major party candidates. In

urging that the 15 percent standard is improper, Mr. Commoner

quotes from a Washington Star article that reported

a statement issued by the National Council on Polls and

cites an article by Peter D. Hart that was published in the

Washington Post. Complaint, p. 6, Appendix pp. 23, 25. His

reliance on these sources is misplaced.

The National Council on Polls did issue a statement

warning that "different techniques used by polling organiza-

tions . . . can result in varying assessments of candidate

strength" and that "public opinion polls are subject to

certain levels of sampling tolerance." in light of those

potential problems, the Council recommended that the LWVEF

"consult several disinterested but qualified professionals

in the field of survey research regarding measurement issues

that bear on the reported poll results."

At the time the LWVEF adopted the voter support and

interest standard, it recognized that polls may not perfectly

measure public opinion because there are methodological dif-

ferences among polling experts as to the best ways to try to

measure public opinion and because their results are subject

to a statistical margin of error. In the absence of superior

alternatives, however, the LWVEF decided that it would attempt

to deal with possible polling imperfections by examining the

results of several independent polls conducted by nationally

known and commonly accepted polling organizations. By examining

l/ A copy of the statement issued is attached hereto as
Xppendix C.

m
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the results of several different established and respected polls

using somewhat different methodologies, the LWVEF concluded

that it could exercise a reasoned and fair judgment whether the

voter support and interest standard is met by non-major party

candidates.

in addition, the LWVEF, after consulting with Albert

H. Cantril, the President of the National Council on Public

Polls, appointed three experts to assist it in interpreting

th'e results of the polls on which it would rely. After examin-

ing the results of these polls, these experts advised that they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes."Y Thus, the concerns

expressed by Mr. Commoner did not materialize, and, in any

event, as the reported results show, would not have affected

his ability to participate in the debates.

The Hart article on which Mr. Commoner relies made

several charges: (1) that the decision of the LWVEF was "both

bad and wrong" because "polls do not predict the future"; (2)

that the LWVEF had wrongly decided to rely on polls taken within

a single period of time immediately following the Democratic

National Convention; (3) that the use of a nationwide survey

"ignores the fact that an independent candidate can significantly

affect the Electoral College results because he may garner a

great6 deal of support from one region or state"; (4) "that a

single question determining the standing hardly provides a true

understanding of election dynamics"; and (5) that George Wallace

would not have qualified to participate in the LWVEF debate

had the voter support and interest standard applicable to non-

major parties been in effect in 1968. Complaint, Appendix, p. 25.

1/ Affidavit of Ruth J. Hinerfeld, Attachment D3.
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These charges are unfounded. First, the purpose of

the LWVEF's polling standard is not to measure who ultimately

might win the election or who ultimately might be significant

candidates in November. The LWVEF recognized that public

opinion polls merely attempt to measure how the electorate

would vote as of the time the polls are taken, and it is because

they do reflect contemporaneous electorate attitudes that polls

were selected. The LWVEF concluded that a determination of

those candidates for whom the public would vote &t any given

time is a good, even if not perfect, measure of whether the

electorate considers a non-major party candidate to be signifi-

cant. Second, the LWVEF did not rely solely on polls taken

immediately after the Democratic National Convention but also

on polls taken in late August and early September. Third, in

light of the LWVEF's educational purposes, it quite properly

relied on nationwide polls. Indeed, if Mr. Hart's observation

were taken to its logical extreme, presumably a candidate who

is on the ballot in a single state where the election is likely

to be close would have to be considered significant because he

could tip the balance in the Electoral College even if he re-

ceived only 100 votes in the state election. Fourth, the

use of the trial-heat question was appropriate to measure what

the LWVEF was interested in ascertaining -- whether a non-

major party candidate has a significant level of voter support

to warrant participation in a debate series intended to educate

1/ Despite their imperfections, there is no legal flaw in
Using public opinion polls to measure contemporaneous voter
support and interest. As the Supreme Court observed in
American Party of Texas v. White, 415 U.S. 767, 786-87 (1974),
"(a] petition procedure may not always be a completely precise
or satisfactory barometer of actual community support for a
political party, but the Constitution has never required the
States to do the impossible." Respected public opinion polls
are a reasonable tool for measuring nationwide voter support
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the electorate as a whole. Finally, had the LWVEF standard

been in effect in 1968, Mr. Wallace would have been invited to

participate because he met the fifteen percent threshold.

Mr. Commoner also argues that the 15 percent thresh-

old is "oartisan in structure and effect" because

(hlistorically, only 2 minor party candidates,
Theodore Roosevelt and Robert La Follette,
received more than 15% of the vote. Eugene
McCarthy and George Wallace did not, nor does
it appear any other minor party candidates in
1980 will meet this arbitrary and capricious
threshold.

Complaint, pp. 6-7. Mr. Commoner is mistaken.

Among other matters, John Anderson clearly has met

the 15 percent threshold, and, as already noted, George Wallace
1/

had 15 percent or greater support in the pre-election polls.-

More~over, no non-major party Presidential candidate who did not

exceed 15 percent either in the general elections or in the

public polls preceding the elections, received a vote of more

than 3 percent in the general elections in the twentieth century.

And, in fact, no non-major party candidate other than Mr.

Anderson has received more than a one percent level of vroter

support in 1980.

Mr. Commoner complains, in addition, that the 15

percent requirement subjects him "to a classical Catch 22

dilemma that with it he is excluded from the debates and

without it, he would have an opportunity to inform voters of

his campaign positions and may very well achieve a 15%

rating." Complaint, p. 6.

This complaint rings hollow. First, given Mr.

Commoner's consistently poor showing in all of the nationwide

polls, any reasonable method of measuring whether a candidate

1/ This fact was pointed out to counsel for complainant in
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has significant voter support and interest would have subjected

him to the same dilemma. More importantly, however, the purpose

of these debates is not to help candidates like Mr. Commoner

make a better showing in the general election; it is to

provide the electorate with information about the candidates

and their positions on the issues in a manner likely to be

most beneficial and useful to the electorate as a whole.

In short, while the 15 percent figure itself

is not a magic number, the LWVEF, in determining who to

invite to debate, exercised precisely the discretion and

judgment which 5 110.13 contemplates. It did so in a care-

fully considered and nonpartisan manner, concluding that a

consistent showing below 15 percent in the nationwide polls

would permit it to make a reasonable judgment that a particular

candidate is not considered significant by the electorate,

taken as a whole. Moreover, the LWVEF reasonably concluded

that the use of the 15 percent figure, together with the use

of several different polls and the exclusion of undecided

respondents, would not result in exclusion of candidates who

ought to be invited to debate. Indeed, as ths. results of

the nationwide polls show, none of the non-major party

candidates but Mr. Anderson would have satisfied even a one

percent threshold.

3. The LWVEF Has Applied, And Will
Apply, The Candidate Eligibility
Criteria In An Independent,
Objective, and Nonpartisan Manner.

Not only did the LWVEF develop and adopt nonpartisan,

objective criteria for determining eligibility to participate

in the 1980 debates: it also has objectively and fairly applied

them. As noted above, on August 19, the LWVEF determined that

President Carter and Governor Reagan satisfied the three

criterv4 INA*hat4ithad adopted, and invited both candidates to
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participate in the debates. On September 9, after examining

the reported results of eight nationwide polls, and after con-

sulting with the thr :- independent polling experts, the

LWVEF determined that Mr. Anderson was the only non-major

party candidate whose standing exceeded 15 percent. None of

the other non-major party candidates came within 14 points of

that figure. Accordingly, pursuant to its criteria, the LWVEF

invited Mr. Anderson to participate in the 1980 debates.

Mr. Commoner, however, claims that the LWVEF's appli-

cation of its criteria to the non-major party candidates is

tainted by the fact that President Carter allegedly has brought

pressure to bear on the LWVEF to exclude all non-major party

candidates from the debates. The short answer to this is that

contrary to Mr. Commoner's prediction, Mr. Anderson has

demonstrated his significance as a candidate pursuant to the

LWVEF's criteria, and he was invited to participate in the

debates. Moreover, as stated above, the LWVEF plans to go

ahead with the Baltimore debate as scheduled, whether or not
2/

President Carter ultimately agrees to participate.

1/ See Affidavit of Ruth J. Hinerfeld, Attachment E.

2/ Affidavit of Ruth J. Hinerfeld, 1 27. In addition, it should
Fe noted that Ruth Hinerfeld denies Mr. Commoner's claim
that she stated that "the league could change its debate
rules so that Anderson, should he qualify would take part in
the first debate, but not in a second." See Complaint, p. 9;
Appendix, p. 26. In fact, what she state,following a
meeting with representatives of the two major party nominees,
was that the LWVEF had retained the option to reassess the
continued participation in the debates by a non-major party
candidate. She also stated that she would inform the Board
of the views that had been expressed at that meeting, including
a request that the LWVEF sponsor a debate limited to the
nominees for President of the two major parties. She did so
inform the Board, and the Board unanimously decided not to
change the criteria adopted on August 9. Moreover, if any
change were to be made in the LWVEF's plan, that change
would not be made for a partisan purpose but to further the

educational purposes of the LWVEF to provide information to
the electorate about the views of the candidates on the
issues. See Affidavit of Ruth J. Hinerfeld, 1 28.
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Just as the LWVEF has no control over the public

pronouncements of Mr. Carter, Mr. Commoner, or any of the

other candidates, so the LWVEF has no control over a candi-

date's decision whether to accept the invitation to debate.

Although the LWVEF' would like to present a debate among all

the significant Presidential candidates to the electorate,

the LWVEF can do no more than create a mechanism which, in as

nonpartisan, objective, and reasonable a manner as possible,

will provide the opportunity for truly significant candidates

to participate. This the LWVEF has done, and as shown above

there is no reason to believe that it has failed, or will fail,

to comply with 5 110.13 of the Commission's regulations.

Accordingly, Mr. Commoner' complaint should be dismissed.

B. The LWVEF' Has Not Violated, And Is Not About

To Violate,_ 2 U.S.C. 5_ 433(a) and 5 434.

Mr. Commoner alleges that the LWVEF is a "political

committee" within the meaning of the Act because it has made

"expenditures" in excess of $1000 in order to stage the 1980

debates, and, as such, has violated the Act by not registering

and reporting pursuant to S 433(a) and S 434. As Mr. Commoner

notes, however, S 100.7(b) (21) and S 100.8(b)(23) of the

Commission' s regulations provide that the terms "contribu-

tion" and "expenditure" do not include funds used to defray

the costs of staging nonpartisan candidate debates in accord-

ance with S 110.13 and S 114.4(e). As shown above, the

LWVEF has complied fully with the provisions of S 110.13

and S 114.4(e), and thus, under the Act, is not deemed to

have made a "contribution" or "expenditure" in connection

with the debates. Accordingly, the LWVEF is not a "political

committee" within the meaning of 2 U.S.C. S 431(4), and need

not register or report pursuant to the Act.
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II. MR. COMMONER'S OTHER CONTENTIONS NOT ONLY RAISE
ISSUES BEYOND THE JURISDICTION OF THE COMMISSION,
BUT ALSO ARE MERITLESS

The jurisdiction of the Federal Election Commission

is limited, with respect to civil enforcement proceedings,

to the provisions of the Act, and chapter 95 and chapter 96

of title 26. 2 U.S.C. S 437c(b) (1), S 437d(6), and S 437g.

Consequently, Mr. Commoner's charge that the LWVEF's exercise

of its First Amendment rights in staging the 1980 debates

somehow constitutes illegal government action and violates

his First Amendment rights raises issues that are beyond the

jurisdiction of the Commission. Nevertheless, we will

briefly discuss these issues.

A. The LWVEF's Sponsorship of Candidate
Debates Does Not Constitute State Action.

Mr. Commoner asserts that "(tihe degree of inter-

action of the LWVEF must have with broadcasters to televise

this event, the privilege of tax exemption bestowed by Congress

to the LWVEF and the privilege of debate sponsorship bestowed

by the Commission to the LWVEF, elevate private action to

government action." Complaint, p. 7. He cites no authority

whatsoever in support of this contention. It is plainly wrong.

First, of course, the privilege of debate sponsorship

is not bestowed on the LWVEF by the Commission but is a privi-

lege -- indeed, a right -- bestowed by the First Amendment.

Moreover, even if Mr. Commoner were correct in identifying the

source of the LWVEF's privilege, the privilege, even when con-

joined with a charitable tax exemption and interaction with the

1/ Mr. Commoner also suggests that the LWVEF's debate series
somehow will violate the Federal Communications Act. This
suggestion is incorrect, but if Mr. Commoner wishes to pursue
it, the agency with jurisdiction is the Federal Communications
commission.
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broadcast media, does not convert the actions of the LWVEF into

the actions of the state.

For a private entity's action to be regarded as that

of the state, far more interaction between the two is required.

Thus, even when the government grants a private entity a long-

term and lucrative utility monopoly and engages in detailed

regulation of its activities, a unilateral action by that

entity is not regarded as state action even when the state

knows in advance of that entity's policy. See, e.., Jackson

v. Metropolitan Edison Co., 419 U.S. 345 (1974). Similarly,

the provision of a scarce and lucrative resource, such as a

liquor license, to a private entity does not convert that

entity's action into that of the government. Se,e, g, Moose

Lodge No. 107 v. Irvis, 407 U.S. 163 (1972). Finally, even

the heavily regulated broadcast licensees, which are granted

an exclusive right to scarce resources and benefit financially

therefrom, are not state actors. See Greenberg v. Bolger, 80

Civ. 0340, Slip Op. p. 43 (E.D.N.Y. June 20, 1980).

In light of these and other cases, any conclusion

that the LWVEF is a state actor, or that its debates consti-

tute state action, would be erroneous.

B. Assuming Arguendo That The LWVEF Is A State
Actor, Its Criteria For Candidate Participation
Are Lawful And Its Exlusion Of Mr. Commoner
From Its Debates Is Proper.

Assuming arguend0 that the LWVEF is a state actor,

its criteria for candidate participation are lawful and its

exclusion of Mr. Commoner from the debates is proper. There

are "vital state objectives" that justify the criteria and 
the

exclusion of Mr. Commoner, a "hopeless" candidate, from the

debates. American Party of Texas v. White, 415 U.S. 767, 781

(1974); Buckley v. Valeo, 424 U.S. 1, 96 (1976).
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In establishing standards to govern access to a

debate, the Constitution would permit the LWVEF, as a state

actor, to: (.) determine whether there is voter support for a

candidate; (2) apply different standards for measuring such

support in the case of major party candidates, on the one

hand, and ndn-major party candidates, on the other; and (3)

exclude from participation a candidate for whom there is

insignificant support. See, e.g., American Party of Texas

v. White, supra; Storer v. Brown, 415 U.S. 724 (1974);

Jenness v. Fortson, 403 U.S. 431 (1971). In particular, the

LWVEF would be permitted to exclude from a debate a candi-

date who, like Mr. Commoner, has minimal voter support. Mr.

Commoner received one percent or less of the vote in nine

nationwide public opinion polls during the period August 
5

to September 6, 1980. He properly may be treated, therefore,

under Buckley v. Valeo, supra, 424 U.S. at 96, as a "hope-

less" candidate.

In support of his argument that the LWVEF candidate

se.lection criteria are unlawful, Mr. Commoner cites only Buckley

v. Valeo, supra, and Greenberg v. Bolger, supra. Neither case

supports his claim that he is entitled to participate in the

LWVEF-sponsored debates.

In Buckely v. Valeo, of course, the Supreme Court

upheld the public financing provisions of the Federal Election

Campaign Act despite the fact that entitlement to public financ-

ing was dependent on a showing of voter support, that the Act

distinguished between major party candidates and non-major

party candidates, and that financing was not available to

insignificant candidates. Moreover, although the court in

Greenberg struck down a mail subsidy that was granted only to

major parties, that case is distinguishable.

0 1 0 1 1
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In Greenberg, the court recognized that "(elach

medium of expression . . . must be assessed for first amendment

purposes by standards suited to it, for each may present its

own problems.. " Mem. Op., p. 47, qVoting Southeastern

Promotions, Ltd. v. Conrad, 420 U.S. 546, 557 (1975). In addi-

tion, the court recognized that the government has legitimate

interests that must be balanced against the effect of government

action on non-major parties. These interests include facilita-

tion of public expression, ensuring the manageability and

integrity of. the resource to which access is sought, protecting

scarce resources, and guarding against factionalism.

In Greenberg, the interests purportedly protected

by the mail subsidy statute did not "survive impartial scrutiny

and weighing." Mem. Op., p. 59. Manifestly, however, candidate

access to a debate is different from political party access to

a mail subsidy, and the considerations that the Greenberg court

regarded as being a proper basis for government action support

the exclusion of Mr. Commoner and others like him from the 1980

candidate debates.

As the Supreme Court has observed in the analogous

context of ballot access:

The fact is that there are obvious differ-
ences in kind between the needs and poten-
tials of a political party which historically
established broad support, on the one hand,
and a new or small political organization
on the other. [A state is not] guilty of
invidious discrimination in recognizing
these differences . . .. Sometimes the
grossest discrimination can lie in treating
things that are different as though they were
exactly alike.

American Par ty of Texas v. White, supra, 415 U.S. at 782 n. 13,

quoting Jenness v. Fortson, supra, 403 U.S. at 441-42.

Just as there are obvious differences between political

parties, there are obivous differences between their nominees for
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President. In the context of a debate among candidates for

President, it would be the grossest discrimination to treat

Mr. Commoner, showing one percent of voter support in nation-

wide polls, exactly like non-major party candidates having

fifteen times his support. The Constitution would not require

such an unsound result.

CONCLUS ION

For the foregoing reasons, the complaint should be

dismissed.

Respectfully submitted,

/s!
Ernest W. Jennes

/s/
Donna M. Murasky

Scott D. Gilbert

COVINGTON & BURLING
888 Sixteenth Street, N.W.
Washington, D.C. 20006
(202) 452-6000

September 15, 1980



UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD AND THE )
LEAGUE OF WOMEN VOTERS ) MUR NO. 1287
EDUCATIONAL FUND

AFFIDAVIT OF RUTH J. HINERFELD

Ruth J. Hinerfeld, being duly sworn, deposes and

says:

1. I serve as Chair of the Board of Trustees of

the League of Women Voters Education Fund (LWVEF), and I am

also the President of the League of Women Voters of the

United States (LWVUS). I have served in these capacities

since 1978. During the period 1972 to 1978, I held the

positions of First Vice Chair, Vice Chair, and Trustee of

the LWVEF, and served as First Vice President, Vice President,

and Director of the LWVUS. I have been a member of the

LWVUS since 1953. As Chair of the Board of Trustees of

the LWVEF, I have been involved substantially in the

initiation, structuring and scheduling of the 1980 Presidential

and Vice Presidential candidate debates that are the subject

of this proceeding; the LWVEF is the sole sponsor of such

debates.

2. The LWVUS is a nationwide organization with

50 state leagues, 1,300 local leagues, and approximately 120,000

individual members. It has been sponsoring nonpartisan debates,

forums and candidate events for 60 years. Under its by-laws,

the LWVUS's purposes are to promote political responsibility

through informed and active citizen participation in government

and to act on selected governmental issues. In furtherance

of these purposes, state and local leagues sponsor a variety

of nonpartisan activities and citizen education programs.

Appendix A
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These include publication of information about candidates

for elective office and their positions on the issues,

candidate forums and debates, get-out-the-vote drives, and

demonstrations of voting machines. The LWVUS and the various

state and local leagues are prohibited by their by-laws from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity.

3. The LWVEF was established by the LWVUS in

1957. It is a nonpartisan, educational trust exempt from

federal income taxes under Section 501(c) (3) of the Internal

Revenue Code. Article II of its Trust Agreement and its

status as a Section 501(c) (3) organization prohibit it from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity. The purpose of LWVEF is exclusively

educational: to inform citizens about public affairs and,

in particular, the democratic process.

4. Since its establishment, the LWVEF has main-

tained a strict policy of neither opposing nor supporting

candidates for public office. Its continued adherence to

that policy over the years has earned the LWVEF the trust and

respect of the public, and a reputation of nonpartisanship

which it values highly.

5. In keeping with this tradition and its educational,

nonpartisan purpose, the LWVEF sponsored three Presidential

candidate debates and one Vice Presidential candidate debate

between the Democratic and Republican nominees during the

1976 campaign.
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6. The LWVEF takes great pride in its sponsorship

of the 1976 Presidential candidate debates and believes that

the debates helped American voters to make an informed

decision in the election and generated increased public

interest in the 1976 Presidential campaign. Independent

studies support this belief. On the basis of their empirical

studies, Steven H. Chaf fee and Jack Dennis, in "Presidential

Debates: An Empirical Assessment" (published in The Past and

Future Presidential Debates, ed. A. Ranney, American Enterprise

Institute 1979), conclude at page 98, "that the debates make

substantial contributions to the process of democracy and

perhaps even to the long-term viability of the system." And

the March 1979 Report of the Twentieth Century Fund Task

Force on Televised Presidential Debates concludes that

Presidential debates should become a regular and customary

feature of Presidential election campaigns. Since 1976, the

LWVEF has worked to make this a reality.

7. After the 1976 election, the LWVEF worked over

the next three years to secure the promulgation of regulations

by the Federal Election Commission that would permit the

sponsorship and funding of public debates among candidates for

federal office. On September 12, 1977, Ruth Clusen, then

Chair of the LWVEF testified before the Commission in connec-

tion with the first proposed rulemaking. I submitted comments

on behalf of the LWVEF to the Commission on May 22, 1979,

with respect to that proposed rulemaking,_ and-testified before

the Commission on October 23 and submitted written comments

on November 13, 1979, with respect to a second proposed rule-

making, urging adoption of regulations that would enable the

LWVEF to begin iummediate fundraising for, and planning of,
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8. In keeping with its long tradition of nonparti-

sanship, the LWVEF undertook the task of structuring the 1980

debates so that they would comply fully with the nonpartisan

requirements of the regulations of the Federal Election

Commission and at the same time provide information about

the candidates and their positions on the issues in a manner

likely to be most beneficial and useful to the electorate

as a whole. Because the LWVEF did not believe that participa-

tion in the debates should necessarily be limited to major

party candidates, the LWVEF determined to develop criteria

that would permit participation in the debate series by all

significant candidates.

9. Before establishing criteria, the LWVEF

received input from its Advisory Committee, a group of 27

prominent citizens having diverse backgrounds and varying

political affiliations who are listed in Attachment A to

this Affidavit. The Advisory Committee was set up for the

purpose of providing advice and ideas with respect to the

debates. The Committee was not involved in the actual decision-

making process. All decisions were the responsibility of the

LWVEF alone. No one other than the members of the Board of

Trustees, the LWVEF's staff and legal counsel was even present

during the meetings in which the criteria were considered and

adopted.

10. On August 9, 1980, the LWVEF Board of Trustees

by unanimous vote formally adopted the "League of Women

Voters Education Fund Criteria For Selection Of Candidates

To Participate in The 1980 Presidential and Vice Presidential

Debates", a copy of which is attached hereto as Attachment B.
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The adoption of these criteria was a decision made by the

LWVEF Board of Trustees alone. This decision was not in any

way affected by the positions or views of any of the

Presidential candidates, or their running mates, or

their representatives. Nor has anyone but the LWVEF applied

the criteria or selected participants.

11. On the following day, August 10, the LWVEF

released the eligibility criteria that had been adopted by

the Board, and announced the sites chosen for the 1980 debates.

As described in the attached criteria paper, the LWVEF plans

to sponsor three Presidential candidate debates and one

Vice Presidential candidate debate to which the running mates

of eligible Presidential candidates will be invited. Because

the debates are intended to educate the public about campaign

issues and the candidates' positions on those issues, and to

effectively stimulate increased voter interest and participation

in the general election, the LWVEF determined that it would

invite to participate in the debates only those Presidential

candidates who have a possibility of winning the general

election and who have demonstrated a significant measure of

nationwide voter support and interest. The three basic

criteria selected by the LWVEF for Presidential candidates are:

(1) Constitutional eligibility; (2) presence on the ballot in

enough states to have a mathematical possibility of winning a

majority of votes in the Electoral College; and (3) demonstrated

significant voter interest and support.

12. The third criterion is particularly important.

Within any debate framework, there is an inverse relationship

between the number of participants, on the one hand, and the

time available for the expression of views and the opportunity
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for effective interchange between or among the participants,

on the other. Debates that are too lengthy or which include

candidates in whom the public has little voting interest will

not effectively serve the purpose of the debates. To accomplish

its educational purposes in the limited amount of time

available in the debates, the LWVEF decided to limit its

forum to candidates whose participation would most likely be

critical to the electorate as a whole, that is, the candidates

whom the public itself regards as trul.y significant candidates.

13. In order to ensure that application of the

third criterion would be nonpartisan, the LWVEF decided that

it, like the other two, should be capable of objective appli-

cation to the extent reasonably possible. After careful con-

sideration, the LWVEF determined that two reasonable and

objective indicators of voter interest and support were:

(1) nomination of a candidate by a major national political

party, and (2) as to non-major party candidates, a 15 percent
1/

standing in nationwide public opinion polls or a standing

equal to that of a major party candidate, whichever is lower.

Because the LWVEF determined that receiving the nomination of

a major party satisfied the criterion of a significant candi-

dacy, it decided that in the event that a major party candidate

had a standing of less than 15 percent in the polls, any

other candidate having equal support also should be considered

significant and of sufficient interest to the electorate that

his or her participation would be warranted.

1/ The 15 percent figure is exclusive of undecided respondents.
This means, for example, that in a poll where 10 percent of
those polled were undecided, a shoving of only 13.5 percent
of all respondents would be sufficient.
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14. The LWVEF also determined to retain, throughout

the debate series, the option to reassess the participation

of non-major party candidates in the event of significantly

changed circumstances. It did so in order to permit

participation in the second and L-hird Presidential debates by

candidates who did not satisfy the criteria in early

September, and to permit it to reassess whether future

participation by a previously invited candidate would continue

to advance the purposes of the debates.

15. The LWVEF recognized that public opinion

polls merely attempt to measure how the electorate would

vote as of the time the polls are taken and that they do not

attempt to measure who ultimately will win the election. It

is because they do reflect contemporaneous electorate

attitudes that polls are useful to the LWVEF. The LWVEF

concluded that a determination of those candidates for whom

the public would vote at any given time is a good, even if

not perfect, measure of whether the electorate considers

candidates to be significant. In recognition, however, that

polls are imperfect devices to determine public opinion and

that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted

polling organizations. By examining the results of several

different established and respected polls using somewhat

different methodologies, the LWVEF concluded that it could

exercise a reasoned and fair judgment whether the voter support

and interest standard is met by non-major party candidates.
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16. The LWVEF also concluded that the best test of

voter interest in a candidate is the traditional trial-heat

type question that asks simply and directly for whom the

public would actually vote if the election were held today.

Other possible questions that conceivably might have been

asked involve a series of difficult and controversial

hypothetical questions and were less likely to yield reliable

information about the question in which the LWVEF is inter-

ested, namely, the degree of support of, and interest in,

particular candidates by the electorate as a whole.

17. In deciding to adopt a 15 percent figure as

the required level of support in the public opinion polls,

the LWVEF recognized that there is no single magic number

that separates significant candidates from candidates who are

not significant. However, the 15 percent threshold figure,

which was the lowest level of support suggested by any member

of its Advisory Committee, was intended to take into account

the fact that the results of po11s are subject to a statistical

margin of error and to other imperfections. Thus, the LWVEF

recognized that the higher the threshold figure adopted, the more

likely that the statistical margin of error would result in

exclusion of a candidate who is, in fact, significant. On the

other hand, for the same reasons, it also took into account

that a lower threshold would have increased the likelihood that

candidates who are not significant would be included.

18. The LWVEF therefore concluded that the use of

the 15 percent figure, together with the use of several

different polls and the exclusion of undecided respondents,

would provide a reasonable degree of confidence that statistical

margins of error would not result in exclusion of candidates
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versely, the LWVEF concluded that a consistent showing below

15 percent would permit it to make a reasonable judgment

that a particular candidate had not met the statistical

threshold.

19. In accordance with the foregoing criteria,

on August 19, 1980, the LWVEF extended invitations to

debate to the two major party candidates, President Carter

and Governor Reagan, and their running mates. On that date,

letters also were sent to the six non-major party Presidential

candidates, required by law to file quarterly reports with

the FEC, and who indicated that they met the financial

threshold established by the FECA and who had not formally

terminated their candidacies. These letters informed them

of the criteria selected by the LWVEF, and requested infor-

mation with regard to the ballot access criterion. The

letters also sought to ensure that the tentatively scheduled

debate dates would be acceptable to all possible participants.

To date, the LWVEF has received responses from all such

non-major party Presidential candidates except Ms. Ellen

McCormack and Mr. Gus Hall.

20. The LWVEF intends to stage the debates now

planned in the following cities on or about the dates indicated:

Baltimore, Maryland (September 21); Louisville, Kentucky

(October 2); Portland, Oregon (October 13); and Cleveland,

Ohio (October 27). These sites were chosen on the basis of

geographical diversity and availability of physically suitable

facilities. In all four cities, the physical facilities

necessary to stage the debates are being provided to the LUVEF

free of charge.
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21. At the time that the criteria were adopted,

the members of the LWVEF Board of Trustees were aware, as

were all informed citizens, that President Carter at one

time had expressed reluctance to participate in a debate

that included non-major party candidates. They were also

aware that several non-major party candidates had indicated

that they wanted to participate in the debate series, and

they anticipated that these candidates might object to what-

ever criteria the LWVEF established if application of those

criteria resulted in their exclusion.

22. Despite this information, the LWVEF was firmly

committed to the belief that the debates should be structured

so as best to serve the interest of the American electorate

rather than what any particular candidate perceived as being

in his self-interest. It remains committed to that belief,

and it also believes its candidate selection criteria fulfills

that commitment.

23. By September 9, 1980, the LWVEF had received the

results of several nationwide polls conducted during the period

August 27-September 6. On that day the Executive Committee

of the LWVEF's Board of Trustees carefully examined these polls

and several others conducted during the period August 14-August

23. The results of these polls are set forth in a chart attached

hereto as Attachment C. The Committee also received the advice

of several respected independent experts on polling.

I



These experts were:

(1) Dr. Herbert Abelson, co-founder of Response

Analysis, Princeton, New Jersey. Dr. Abelson

is a specialist in survey research methodology,

especially as applied to social research and

voter preference. He is a past president of

the American Association for Public Opinion

Research and currently vice-chairman of the

Council of American Survey Research Organi-

zations.

(2) Mervin Field, Chairman of the Board of Field

Resear~ch Corporation and Director of the

California Poll, San Francisco. Mr. Field is

a recognized authority on consumer behavior

and public opinion. He has held offices in the

American Marketing Association, and the American

Association for Public Research. He is a

trustee of the National Council on Public Opinion

Polls.

(3) Lester Frankel, executive vice-president of Audits

and Survey, Inc. Mr. Frankel has been involved

in a number of large scale sample surveys in

government and in studies of consumer behavior and

attitudes. Mr. Frankel is past president of the

American Marketing Association and a regular member

of the International Statistical Institute.

Albert H. Cantril, President of the National Council on Public

Opinion Polls, brought the names of Dr. Abelson and Mr. Field

to the attention of the LWVEF, and he was also consulted on their

recommendation of Mr. Frankel-
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24. These consultants, after examining the results

of the nationwide polls selected by the LWVEF, advised that they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes," and that in their

"individual and collective judgment, John Anderson at the

time of the September polls had a support level of 15% or

higher." See Attachment D.

25. The members of the Board of Trustees, some

of whom were consulted by telephone, also concluded that of

the six non-major party candidates under consideration,

Mr. Anderson had satisfied its criteria. Mr. Anderson alone

had a consistent showing in the polls of voter support in excess
2/

of fifteen percent. The other non-major party candidates,

including Mr. Commoner, had only insignificant levels of

voter support.

26. After concluding that Mr. Anderson had satisfied

the LWVEF criteria, the LWVEF invited him to participate in

its debates. As of this date, Governor Reagan and Mr. Anderson

have accepted the LWVEF invitations for the Baltimore debate.

President Carter, however, has informed the LWVEF that he will

not participate in the September 21 debate to be held in

Baltimore.

27. The LWVEF expects to proceed with the Baltimore

debate whether or not the President ultimately decides to

participate. It is nevertheless hopeful that the President

will agree to participate because the LWVEF believes that his

participation is important to informing the electorate and

2/ This level of support was achieved even without excluding
Undecided responses. Had those responses been excluded,
Mr. Anderson's level of support would have been even greater.
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making that debate of greatest use to the electorate.

28. On August 26, 1 did not state, as the com-

plaint alleges, that "the league could change its debate

rules so that Anderson, should he qualify, would take part in the

first debate, but not in a second." What I did say, following

a meeting with representatives of the two major party nominees,

was that the LWVEF had retained the option to reassess the

continued participation in the debates by a non-major party

candidate (see 14 of this Affidavit). I also stated that

I would inform the Board of the views that had been expressed

at that meeting, including a request that the LWVEF sponsor

a debate limited to the nominees for President of the

two major parties. I did so inform the Board, and the Board

unanimously decided not to change the criteria adopted on

August 9. Moreover, if any change were to be made in the

LWVEF's plan, that change would not be made for d partisan

purpose but to further the educational purposes of the LWVEF

to provide information to the electorate about the views of

the candidates on the issues.

29. The LWVEF continues to believe that the

electorate would not best be served by the inclusion of

clearly non-significant candidates, such as Mr. Commoner, ,in

its debate series, and that the educational purposes of

the debate series would be frustrated by the inclusion of any

or all such candidates. Attached as Attachment E is a summary

of the standing of non-major party candidates as shown in

nationwide polls taken between August 5, 1980, and September 7,

1980; it demonstrates that neither Mr. Commoner nor any other

non-major party candidate, other than Mr. Anderson, has
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achieved more than a minimal level of voter support.

Ruthreld

District of Columbia, ss:

Sworn to and subscribed before me this / day
-'.4.day

/ I
. ...

Notary Public

M1ZOZW &Vmim pf~ Id7 31,

r M%MI.-
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August 10, 1980

LEAGUE OF WOMEN VOTERS EDUCATION FUND

CRITERIA FOR SELEC=ION OF CANDIDATES TO

PARTICIPATE IN THE 1980 PRESIDENTIAL

AND VICE-PRESIDENTIAL DEBATES

It is the intention of the League of Women Voters Education

Fund to sponsor a series of nonpartisan debates among candidates

for the offices of President and Vice President of the United

States. There will be three Presidential Debates and one

Vice-Presidential Debate. The LWVEF's purpose in sponsoring

the debates is to educate the public about the issues in the

campaign and the candidates' positions on those issues. At

the same time, the Debates are intended to stimulate and to

increase voter interest and participation in the general election.

These purposes are best served by inviting to participate in the

debates only those Presidential candidates who have a possibility

of winning the general election and who have demonstrated a significant

measure of nationwide voter support and interest.

The criteria for selecting candidates to participate in the

debates have been drawn in light of the requirements of the Federal

Election Commission and the purposes of the debates. Federal Election

Commission regulations permit the LWVEF to sponsor nonpartisan

candidate debates. The structure of such debates is left by the

FEC "to the discretion" of the LWVEF "provided that (1) such

debates include at least two candidates, and (2) such debates are

nonpartisan in that they do not promote or advance one candidate

Attachment B
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over another."

The LWVEF has adopted criteria for selection which it believes

are:

-- nonpartisan

capable of objective application so that they will

be as free as possible from varying interpretation, and

understandable by the public.

The criteria set forth have been adopted after careful consider-

ation by the Board of Trustees. In its deliberations, the Board

was fortunate to have available to it the views of its Advisory

Committee, a group of 24 prominent citizens having diverse back-

grounds and interests.

All participants must meet the League's criteria to ensure that

the Debates further the LWVEF's purposes. Accordingly, the LWVEF

will invite to debate the presidential nominees of the two major

parties. The running-mates of these nominees will be invited to

participate in the Vice-Presidential Debate. The participation

of non-major party candidates will be determined on a case-by-

case basis.

There are three basic criteria for inviting Presidential candidates

to debate: (1) constitutional eUgibility; (2) ballot accessibility; and

(3) demonstrated significant voter support and interest.

Based on these criteria, the LWVEF will determine in late
August whom to invite to the debate series. The running mates of

presidential candidates invitedto participate in the debates

"AutOMtically will be eligible to participate in the debate for

V:C% s idetial candidates. In addition, throughout the debate
&*rins, the LWVEF will retain the option to reassess the participa-



tion of non-major party candidates in the event of significantly

changed circumstances. The LWVEF will do so in order to determine

whether any additional candidates, who did not satisfy the criteria

in late August, will be invited to participate in the second

and third Presidential Debate or whether future participation

by a candidate would no longer advance the purposes of the Debates.

CRITEPA FOR STlCN OF
PRESIDEITIAL CANDIDA,"S
L4wTh TO DIEA=

I. Constitutional Eligibility Criterion.

Only those candidates who meet the eligibility requirements

of Article. II, Section 1, of the Constitution will be invited.to

participate in the Debates since the purposes of the I4V wculd not

be served-by permitting participation of candidates who are ineligi-

ble to become President or Vice President.'

I1. Ballot Access Criterion.

1. A presidential candidate must be on the ballot in a

sufficient number of states to have a mathematical possibility

of winning a majority of votes (270) in the Electoral College.

Explanation: The LWVEF's purpose in sponsoring the debates is

to educate the public about.candidates who may become President

in the general election. A candidate must win a majority of

electoral votes to be elected. Adoption of a standard-that allows

participation in the debates by candidates who are not on enough

ballots to win in the Electoral College would not further that

purpose. Thus, although a candidate with less than a majority in

the Electoral College could win in an election decided by the

House of Representatives, the purpose of the Debates is to educate

the electprate about the choice it must make in November, nct th
members of the House of Representatives . who would elect the
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President in the unlikely event that no candidate wins a majority

in the Electoral College. On the other hand, a standard that

requires a candidate to be on the ballot in more states than

ace necessary to secure 270 electoral votes exceeds the constitu-

tional minimum and appears, therefore, to be unduly harsh. Most

members of the Advisory Committee also suggested this standard.

2. When the LWVEF decides whcmto invite to debate, it is possible thA

in a number of states there will be no clear indication of candidate

ballot status. In some states, a candidate may have filed the

requisite number of signatures but not be offiially certified

on the ballot. In others, there may be legal challenges to (1)

early filing deadlines and (2) independent and third party candidate

petitions. In addition, candidates still may be in the process of

qualifying to be on ballots when the LVEF is making its decisions

on participants.

a. The LWVEF will request selected non-major party candi-

dates 1 /interested in axticipating in the Debates to provide
it with reasonable assurances that they will meet the ballot

1/The non-major party candidates to be invited to demonstrate that
they meet the ballot access criterion are those candidates who are re-
quired to file quarterly financial reports with the Federal Election
CoMInission, who have indicated that they meet the financial threshold
establ~ished by the FECA, and who have not formally teruiinated their!
candidacies.

The Federal Election Campaign Act defines a major party as a
Political party whose nominee for the Presidency received twenty-five
percent or more of the popular vote in the preceding Presidential
election. 26 U.S.C. S 9002 (6).

m I - m



access criterion by the date of the election. The LWVEF will

then assess whether'the candidate is likely to qualify,

taking into account, for example, the number of

signatures already collected, the extent of the candidate's

past efforts to qualify, and the likelihood that the

candidate's planned efforts will be successful. To

the extent indicated, the LWVEF will confirm with appro-

priate state officials the facts presented to it.

b. In states where early filing deadlines have barred

candidates from the ballot, state law will be respected

unless it is superseded in a judicial proceeding on

or before the deadline set for qualifying.

c. In states where a candidate appears to have qualified for

the ballot, but the candidate's right to remain on the

'ballot is being challenged, certification by the appropriate

state official will be conclusive unless it superseded

in a judicial proceeding on or before the deadline set for

qualifying.

Explanation: The LWVEF will not require candidates to be

qualified on the requisite pumber of ballots at the times it needs

to issue invitations to debate. This is because the law in some

states permits candidates to qualify to be on the ballot after the

times that the LWVEF will need to make its decisions. The LWVEF

will not require candidates to meet a more onerous ballot access

criterion than that required by the states themselves -- what the

L14VEP seeks to ascertain by this criterion is whether a presidential

candidate has a possibility of winning a general election in November,

not in August or September.

A
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III. Demonstrated Significant V;oter Support and Interest Criterion.

In 1976, seven candidates eligible to become President

were on the ballots in enough states to have a theoretical possibility

of winning. Not all of them, however, were significant candidates.

Meeting the above standards does not, therefore, necessarily mean

that a candidate will be invited to participate in the 1980 debates.

The LWVEF also will require that presidential candidates have sig-

nificant voter support and interest. "Significant" does not mean that

a candidate is raising issues different from those raised by other

candidates or that the candidate's views on alTeady-defined issues

may differ from those of other candidates. The definition of."sig-

nificant" is based on magnitude of voter support for and voter interest

in a person's candidacy.

1. Candidates invited to debate must either be a nominee of

a major political party as defined in the Federal Election Campaign

Act or meet LWVEF standards for demonstrated voter support and interest.

Explanation: There is ample precedent for treating the

candidates of major parties differently from non-major party candidates.

For example, in Buckley v. Valeo, 424 U.S. 1 (19"76), the Supreme

Court found that the Constitution did not require the government to

treat all presidential candidates the same for public financing

purposes. Major party nominees already have demonstrated significant

voter support and interest by virtue of their nomination. Non-major

party candidates, however, have not met any similar test. It is

necessary, therefore, for the LWVEF to ascertain whether non-major party

prosidential candidates have the support of a significant portion of

the electorate in addition to their being eligible for office and

theoreticall1y capable of winning the ceneral election.
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2. The Lv'V'",.F will rely on nationwide public opinion polls to

determine voter support and interest.

Explanation: Although public opinion polls are not necessarily

accurate predictors of future voting behavior, they present the best

indicator of existing votrr support for and voter interest in non-

major party candidates at any given time during the elective process.

There are other indicators, such as number of contributors, amounts

of funds raised, and media attention, which also may indicate voter

support and interest. These ctr indicators are more difficult to in-

terpret and apply, and they measure less directly than national opinion

polls voter support and interest. Other possible indicators of voter

support and interest, such as petition requirements, place an un-

necessary burden on non-major party presidential candidates.

3. An assessment of voter support and interest will be based

on data derived from nationwide polling samples provided by several

well-respected public polling organizations.

4. The LWVEF will make its decisions based on the outcome of the

most recent polls taken by each of the polling organizations selected

by the LWVEF.

Exulanation: Polls may vary, not only due to polling methods

but also as a result of the dates on which they were taken. This is

especially true when the measure of public opinion is taken in election

campaigns. The best the LWVEF can hope to do is 'to ascertain current

voter support and interest as close as is feasible to the dates on

which it makes-its decisions.

5. The LWVEF will rely on questions which are as close as possible

to the classic "trial-heat" approach -- "It the election were held

today, woula you vote for A, B, C, D, etc.?"
Explanation: The principal purpose of the Debates that the LWVEF
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proposes to sponsor is a more informed electorate. To achieve that

purpose, the LWVEF must attempt to ascertain which candidates the

electorate regards as serious candidates for its vote. Identification

of such candidates is most readily ascertained by the "trial-heat" 
type

question proposed.

6. in order to participate in the Debates, a non-major 
party

candidate must receive a level of voter support of fifteen 
percent or

the level of voter support received by a major party candidate, 
which-

ever is lower.

ELxplanation: Advisory Comittee members suggested voter support

threshold levels ranging between fifteen and twenty-five percent, 
and

the Board concluded that any figure within this range would be reasonabl

After consideration of a number of factors, including the records of

public opinion polls in previous presidential elections and their

relationship to actual election results, the substantial obstacles faced

by non-major party candidates and variations among public opinion pollin.

techniques and the precision of their results, the Board decided to

adopt the fifteen percent level of support or the level of support that

a major candidate receives for the following reasons. First, non-major-

party candidates who reach even a fifteen percent level of support, '

despite the substantial odds facing them, should.,be regarded as signi-

ficant forces in the election. In addition, we also found it appropriat

to include non-major party candidates whose showing in the polls is

equal to that of a major party candidate. The ability to garner such

a level of support suggests the candidate's presence in the Debates woulL
for the debates.

further the LWVEF's purposes/ On the other hand, to lower the fifteen

percent threshold in the absence of a comparable lower level of voter

support for a major party candidate could result in participation

by candidates who would not further the LWVEF's purposes. Their parti-

I



cipation would, moreover, decrease the time available to clearly signi-

ficant candidates to set forth their views and differences in the Debates

The LWVEF recognizes that each 'additional candidate invited to the

debates will diminish the other candidates' ability to make their views

known.

7. The procedure adopted for testing whether a candidate meets the

voter support requirement gives all the active, selecteda/non-major

party candidates an opportunity to satisfy the requirement. The LWVEF

will look at the nationwide results of the most recent polls taken

by each of the major polling organizations selected by the League.

All non-major party candidates who receive the requisite level of voter

support of fifteen percent or the level of support received by major

party candidates, whichever is lower, will be invited.

VICE-PRESIDENTIAL CANDIDATES

Other than being requi.red to possess the personal qualifications to

become President, the running mates designated by the participants in

the Presidential Debates will be included in the

Vice-Presidential Debate.

2/sv 'page 5, fn. 1
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L.A. Tirres

9/2-7

37."

Harris

9/3-7

41 Z

Anderson 15

Unsure - 7 Other- 3 Clark- 1

Comnoner - 1

Undecided - 12

Not sure - 6 Commoner - *

Pulley - *

[1-Cors.ack - *

Don't know - 4

Harris " ?ooer

3,1116 -23l,1 5-17

39,°'42% 371'2C

Con-moner- 1

McCormack - 1

Clark -

Pulley- *

Hall - 0

Clark - I

Commoner - *

Mc Corr'ack - *

Pulley - *

N~ot sure - 4

Commoner - 1

Clark - 0

Other - 2

Not sure - 13

Pulley- 1

Commoner - *

Clark - *

McCormack - *

Hall - *

Other- 1Others/
Undecided - 12

Not sure - 10

* less thar. 0.5;:

Attachment C

POLL: T r

S125-?3

-- J.

9/L~5

4 i'.Reacan

Cart?r

39:?

Clark - I

GLa1 lup
8/26-23

3,,7%.

POLL:

Dates

Reagan

Carter

Anderson
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1980 1R[LeLoay, f W )oen Voters Education Fund

1730 M Street. NW._Washington DC 20036

DE.BATl NEWS RELEASE

Contact
Vera Hirschberg
Public Relations FOR IMMEDIATE RELEASE
296-1770, ext. 263 September, 9, 1980

STATEMENT OF DR. HERBERT ABELSON, MERVIN FIELD AND LESTER FRANKEL

Eight separate polling reports, which were based on national

cross sections of potential voters were reviewed. These were all the

available national published polls reported since mid-August. Four

of these polls were taken in late August and four In early September.

The four August polls showed Anderson's support to range from 13%

to 17%. The four September polls showed Anderson's support ranging

from 13 to 18% with three of the four polls at 15% or higher.

We were struck with the consistency of the data produced by

these eight polls using different questioning methods, different modes

of interviewing, different techniques for qualifying respondents and

different sample sizes.

In our individual and collective judgment, John Anderson at

the time of the September polls had a suppor.t level of 15% or higher.

As research professionals we recognize the fragile nature of any

statistic derived from a public opinion sample. We anticipated that

League officials might be in receipt of a variety of disparate and

ambiguous poll results. We volunteered our efforts to assist the

League in the interpetation of the data. As things turned out, the

data were quite clear and unambiguous and it was not necessary to use

any involved analytical procedures to reach our conclusions.

Attachment D



POLLING DATA

1. AP/NBC Poll, 8/5-8/7/80

Commoner 1%

Clark less than

Other 2%

Not sure 13%

2. Harris Poll, 8/5-8/6/80

Clark 1%

Commoner less than

McCormack less than

Pulley less than

Not sure 4%

3. Harris Poll, 8/14-18/80

Clark 1%

Commoner less than

McCormack less than

Pulley less than

Not sure 4%

4. AP/NBC Poll, 8/15-8/16/80-

Commoner 1%

Clark less than

Other 2%

Not sure 13%

5. Gallup Poll, 8/15-8/17/80

Commoner 1%

McCormack 1%

Clark less than

Pulley less than

Hall 0%

Other and
undecided 12%

0.5%

0.5%

0.5%

0.5%

0.5%

0.5%

0.5%

0.5%

0.5%

0.5%

*/ Attachment C incorrectly states that this poll was taken
En August 15-17, 1980.

Attachment E



6. Roper Poll, 8/16-8/23/80

Commoner less than 0.5%

Clark less than 0.5%

Hall less than 0.1%

McCormack less than 0.5%

Pulley 1%

Others 1%

Don't know 10%

7. Gallup Poll, 8/26-8/28/80

Commoner 1%

McCormack 1%

Clark

Pulley

Hall

Other and

less than 0.5%

less than 0.5%

0%

undecided 12%

8. L.A. Times Poll, 9/2-9/7/80

Other 3%

Not sure 6%

9. Harris Poll, 9/3-9/7/80

Clark 1%

Commoner less than 0.5%

Pulley less than 0.5%

McCormack less than 0.5%

Don't know 4%

10. Roper Poll, 9/4-9/6/80

Clark 1%

Commoner

Undecided

1%

12%

*/ Other than Reagan, Carter, and Anderson.

I
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H. Richard Mayberry, Jr., Esq.
Suite 701
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Mayberry:

This letter is written on behalf of the League of Women Voters
Education Fund in response to your August 18 letter to the LWVEF regaro-
ing the 1980 Presidential and Vice-Presidential debates which it is
sponsoring.

Your letter (1) requests that your clients, Barry Commoner and
LaDonna Harris, Presidential and Vice-Presidential candidates of The
Citizens Party, be included in the debates and (2) objects to LWVEF's 15
percent standard for determining whether non-major party candidates have
achieved a significant measure of nationwide voter support and interest."

We have advised the LWVEF that the criteria it has established
meet any applicable legal requirements. Of particular importance are
the regulations of the Federal Election Commission. Under those regula-
tions, the LWVEF, as a nonprofit organization exempt from federal taxa-
tion under 26 U.S.C. § 501(c)(3) "may stage nonpartisan candidate debates
in accordance with 11 C.F.R. 110.13(b) . . ." 11 C.F.R. I 1lO.13(a)(1).
Section 110.13(b), in turn, states that "[t]he structure of debates
... is left to the discretion of the staging organization, provided that
(1) such debates include at least two candidates, and (2) such debates
are nonpartisan in that they do not promote or advance one candidate
over another." In promulgating these rules, the Federal Election Com-
mission made clear that the LWVEF may "stage a general election debate
to which only major party candidates are invited."
44 Fed.Reg. 76735 (1980).

1/ The precise standard is whether the candidate receives a level of
Voter support in the polls of 15 percent or the level received by a
major party candidate, whichever is lower. Since undecided responses
will be excluded, the actual standard is something less than 15 percent.

Appendix B
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The LWVEF would comply with the FEC's nonpartisan requirement
(or the requirements of any other government agency) if it included in
the debates only the Democratic and Republican nominees. The fact that
the LWVEF is providing an opportunity for non-major party candidates who
meet its significant candidate criterion to participate does not render
the proposed debates partisan or otherwise legally questionable.

That the LWVEF has discretion to distinguish between major
party candidates and non-major party candidates in adopting standards to
implement its voter support and interest criterion also is supported by
Buckley v. Valeo, 424 U.S. 1 (1976). Buckley does not, as you suggest,
bar the government (much less a private organization such as LWVEF) from
treating major party candidates differently from non-major party candi-
dates. Rather, in that case the Supreme Court upheld the public finan-
cing scheme of the Federal Election Campaign Act even though it differ-
entiates among major party, minor party and new party candidates based
on specific levels of past voter support.I/

You appear to be arguing that the selection standards are
discriminatory and that the debates will be partisan because some non-

emajor party candidates will not participate. The logic of this argu-
ment, of course, is that all non-major party candidates must participate

in the debates to avoid discrimination and for the debates to be non-
partisan. Any such approach, however, would result in debates which
would be less informative and enlightening to the electorate than the

LWVEF debates. Moreover, unless all candidates are invited, any choice
has the effect of excluding some candidates, and may have the effect of

benefiting or injuring some of those who do and do not participate,
depending upon what occurs in the debates. But the test of nonparti-
sanship is not whether the debates benefit or injure participants or
non-participants. The test is whether they have been stluctured in a

or particular way for the purpose of benefiting a particular candidate.
Here it is clear that LWVEF's purpose is truly nonpartisan.

The purpose of the debates is neither to benefit nor to dis-

advantage major parties or third parties. The purpose is to help

1/ The Supreme Court rejected the argument that such a scheme in-

vidiously discriminates against non-major party candidates, i.e.,
nominees of parties whose candidates in the preceding generaTilec-
tion received less than twenty-five percent of the popular vote.

424 U.S. at 93-108. The LWVEF, of course, has adopted a much less

rigorous standard for determining whether non-major party candidates

shuld be invited to share a forum with major party candidates.
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inform the electorate of the views of the significant candidates on the
issues in the campaign. Within any debate framework, there is an
inverse relationship between the number of participants, on the one
hand, and the time available for the expression of views and the oppor-
tunity for effective interchange between or among the participants, on
the other. So, too, debates that are too lengthy or which include
candidates in whom the public has little voting interest will not
effectively serve the purpose of the debates. To accomplish its purpose
in the limited amount of time available in the debates, the LWVEF must
limit its forum to candidates whose participation would most likely be
critical to the electorate as a whole -- that is, the candidates whom the
public itself regards as truly significant candidates.

The LWVEF's purpose would not be served best by inviting non-
major party candidates to participate merely because they may raise
issues different from those raised by the 1980 major party Presidential
and Vice-Presidential candidates or because their views on already-
defined issues may differ from those of the major party candidates.
This is not to say that the LWVEF questions the importance of such
candidates to the electoral process. Its debates must be limited
because its purpose in sponsoring them is limited. The debates are not
intended to be town meetings. To achieve the necessarily limited pur-
pose of the debates, the LWVEF criterion excludes only those non-major
party candidates whom more than 85 percent of the electorate do not
support.

Your suggestion that the voter support and interest standard
is improper appears to be based on the premise that it necessarily
excludes participation by new parties. Thus, you state that the stand-
ard "does not bear a reasonable relationship to the purpose of the
debates . . . for it effectively excludes new party participation." And
in support of your legal argument, you state that "the percentile classi--
fication used by the League is so high as to exclude any new parties."

However, your premise is erroneous, as shown by the very data
you cite in support of it, even though these are election results rather
than poll results. Your letter specifies six non-major party candidates
in previous Presidential elections who received more than three percent
of the vote in the general election. All of these candidates who would
have met the ballot access requirement, about which you do not complain,
exceeded the LWVEF's 15 percent voter support standard. Theodore Roosevelt
received 27 percent of the vote in 1912, Robert LaFollette received 16
percent in 1924, and George Wallace, who received 13 percent on election
day, had 15 percent or greater support in the pre-election polls.
Moreover, your letter points out that a non-major party candidate, John
Anderson, "may well qualify for the general election debates" this year.
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The LWVEF has no intention, therefore, of eliminating as a
condition for non-major party candidate participation in the debates the
voter support and interest standard that it has adopted. Moreover, any
attempt by any Government agency to reduce the LWVEF's discretion under
the FEC regulations would present serious constitutional problems. The
Government may not interfere with the First Amendment rights of the
LWVEF in its sponsorship of the 1980 debates.

All six non-major party Presidential candidates including your
client have received a letter from the LWVEF requesting information
concerning the ballot access criterion and informing them that invita-
tions to debate will be issued by September 10, 1980 --after the LWVEF
has had an opportunity to examine the results of various nationwide
polls. As in the past and up until the time that such polls are taken,

your clients, like other Presidential and Vice-Presidential candidates,
have had and will have the opportunity to demonstrate significant voter
support and interest.

Very truly yours,

Ernest W. Jennes

cc: General Counsel
Federal Election Commission
Washington, D.C. 20463

Chief
Complaints and Compliance Division

4r Broadcast Bureau
Federal Communications Cormission
Washington, D.C. 20554

Howard Schoenfeld
Special Assistant for Exempt Organizations
Internal Revenue Service
Washington, D.C.
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

ACKNOWLEDGEMENT OF RECEIPT

This is to acknowledge receipt of a letter from the Federal

Election Commission addressed to:

7 "
Date I: rec p intr f iinSignature of:

On behalf of:



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

ACKNOWLEDGEMENT OF RECEIPT

This is to acknowledge receipt of a letter from the Federal

Election Commission addressed to:

Signaturg of recipient

On behalf of:

Datoi t

4

Moe~. 1A.



FEDERAL ELECTION COMMISSION

a F600 ~WASHINGTON, D.C. 20463 Spebr1,18

HAND DELIVERY

H. Richard Mayberry, Jr.
Suite 701
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1287

Dear Mr. Mayberry:

The Federal Election Commission has reviewed the
allegations of your complaint filed on August 28, 1980 and
determined that on-the basis of the information provided
in your complaint and information provided by the respondents
there is no reason to believe that a violation of the
Federal Election Campaign Act of 1971, as amended, or of
any regulations promulgated thereunder, has occurred or
is about to occur.

Accordingly, the Commission has decided to close its
file in this matter. Should additional information come
to your attention which you, believe establishes a violation
of the Act, please contact Lyn Oliphant, the attorney
assigned to this matter at 523-4143. ~ .

General Counsel



FEDERAL ELECTION COMMISSION
WSHINGTON, D.C. 20463

HAND DELIVERY

H. Richard Mayberry, Jr.
Suite 701
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1287

Dear Mr. Mayberry:

The Federal Election Commission has reviewed the
allegations of your complaint filed on August 28, 1980 and
determined that on the basis of the information provided
in your complaint and information provided by the respondents
there is no reason to believe that a violation of the
Federal Election Campaign Act of 1971, as amended, or of
any regulations promulgated thereunder, has occurred or
is about to occur.

Accordingly, the Commission has decided to close its
file in this matter. Should additional information come
to your attention which you believe establishes a violation
of the Act, please contact Lyn Oliphant, the attorney
assigned to this matter at 523-4143.

Sincerely,

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

September 16, 1980

HAND DELIVERY

Ernest W. Jennes, Esq.
Scott Gilbert, Esq.
Covington & Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006

Re: MUR 1287

Dear Sirs:

This letter is sent to you ii your capacity as counsel
for the League of Women Voters Education Fund and Ruth
Hinerfeld. On August 29, 1980, the Commission notified Ms.
Hinerfeld and the League of a complaint alleging that the
debates which the League plans to sponsor in September and
October 1980 will violate 11 C.F.R. SS 110.13 and 114.4,
and that the League has, therefore, violated 2 U.S.C. S 433.

The Commission, on September 16, 1980, determined that,
on the basis of the information in the complaint, and the
information provided by the League in response, there is
no reason to believe that a violation of any statute or
regulation within its jurisdiction has occurred, or is about
to occur. Accordingly, the Commission has closed its file
in this matter. This matter will become a part of the public
record within 30 days.

General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C 20463

HAND DELIVERY

Ernest W. Jennes, Esq.
Scott Gilbert, Esq.
Covington & Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006

Re: MUR 1287

Dear Sirs:

(NIP This letter is sent to you in your capacity as counsel
for the League of Women Voters Education Fund and Ruth
Hinerfeld. On August 29, 1980, the Commission notified Ms.
Hinerfeld and the League of a complaint alleging that the
debates which the League plans to sponsor in September and

COctober 1980 will violate 11 C.F.R. 55 110.13 and 114.4,
and that the League has, therefore, violated 2 U.S.C. S 433.

The Commission, on September 16, 1980, determined that,
on the basis of the information in the complaint, and the
information provided by the League in response, there isC- no reason to believe that a violation of any statute or
regulation within its jurisdiction has occurred, or is about
to occur. Accordingly, the Commission has closed its fileCIS in this matter. This matter will become a part of the public
record within 30 days.

~Sincerely,

Charles N. Steele
General Counsel 0k'. 'O-



BEFORE THE FEEERAI ELrE 'ICN (iMUSSICN

In the Matter of )

League of Women Voters EcatiR 1287
Mxnd (UWm7EF)

CERKIFICATICN

I, Marjorie W. Emmns, recording secretary for the Federal Election

Cminssion's executive session on September 16, 1980, do hereby certify

that the Qommission decided by a vote of 6-0 to take the following

actions in MR 1287:

1. Find no reason to believe that the debates scheduled
by the LWEF will violate 11 C.F.R. SSlIO.13 and
S114.4.

2. Find no reason to believe that the IWVEF has violated
2 U.S.C. S433.

3. Send the letters attached to the General Ccxmsel's
September 16, 1980 report in this matter.

4. CLOSE 7E FILE.

Attest:

Date Marjorie W. Emmons
Secretary to the Coiission



FEDERAL ELECTION COMMISSION
O 1325 K Street, N.W'

Washington, D.C. 204*

FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTAL MUR # 1287
BY OGC TO THE COMMISSION EXECUTIVE SESSION DATE COMPLAINT RECEIVED

September 16, 1980 BY OGC August 28, 1980

STAFF MEMBER Oliphant

COMPLAINANT'S NAME: Barry Commoner and the Citizen's Party

RESPONDENT'S NAME: Ruth Hinerfeld, Chairman
League of Women Voters Education Fund (LWVEF)

RELEVANT STATUTE: 1i C.F.R. SS 110.13 and 114.4
.2 U.S.C. S 433(a)

INTERNAL REPORTS CHECKED: None

(C FEDERAL AGENCIES CHECKED: None

SUMMARY OF ALLEGATIONS

On August 28, 1980, Barry Commoner and the Citizen's Party filed
a complaint against Ruth Hinerfeld, Chairman, and the League of Women
Voters Education Fund. The complaint alleges that the presidential
and vice presidential debates which the LWVEF will sponsor during the

c- months of September and October 1989: (1) will violate the nonpartisan
requirement set forth in the Commission's debate regulations, 11 C.F.R.

or SS 110.13 and 114.4, in that the selection criteria for participants
are partisan; (2) that sponsorship of the debates is a contribution
and the LWVEF has therefore violated the FECA registration requirements
for political committees, 2 U.S.C. § 433(a); and (3) that the exclusion
of minor party candidates renders the debates partisan in that they will
promote the candidacies of the major party candidates over all others.
The evidence put forward-consists primarily-of neWspaper articles allegedly
demonstrating that the influence of major party candidates, the role of
the media and the subjective intent of the sponsor all si i the
partisan nature of the debates. The first debate is currently scheduled
to take place on September 21, 1980, in Baltimore, Maryland.

For relief, the complaint seeks immediate action by the Commission
by filing of a civil suit for mandatory injunctive relief compelling
inclusion of Mr. Commoner in the debates. Alternatively, the complaint
seeks an immediate hearing and investigation by the Commission to be
held in public. On September 3, 1980, the Commission notified Mr.
Commoner that it did not intend to take any action on the complaint until
such time as the LWVEF had 15 days to respond, but indicated that the
Commission would endeavor to consider the complaint and the response
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prior to the first debate. The LWVEF response was received on

September 15, 1980. 1/

FACTUAL AND LEGAL ANALYSIS

I. The Nonpartisan Requirement of 11 C.F.R. SS 110.13 and 114.4

The League of Women Voters Education Fund is a trust exempt
from federal income tax pursuant to Section 501(c) (3) of the Internal
Revenue Code, Affidavit at 2, 1 3, and as such is permitted under
the Commission's debate regulations to sponsor nonpartisan debates
between federal candidates and may accept donations from other
corporations to defray the costs of such debates. The LWVEF selected
an Advisory Panel comprised of 27 individuals, Affidavit, Attachment A,
to recommend the selection criteria to be used in choosing participants
for the 1980 debates. The selection criteria chosen by the LWVEF
Board of Trustees, based upon these recommendations, are as follows:
(1) constitutional eligibility to serve as president; (2) a mathematical
possibility of winning the election, i.e., ballot status in a sufficient

%r number of states to win 270 electoral votes; 2/ and (3) demonstrated
signficant voter support and interest to be measured by achieving 15%
or more in public opinion polls, or standing equal to that of major
party candidates, whichever is lower. 3/ The major party candidates
were to be invited regardless of the 15%-requirement on the theory that
nomination by a major party evidences significant voter support and
interest, regardless of standing in the polls. (The statement of the
LWVEF on the selection criteria is attached to the complaint in the
appendix and as Attachment B to the Affidavit of Ruth Hinerfeld.)

The complaint challenges the third criteria only. Because the
Commission's debate regulations leave the precise structure of the

'- debate and the question of selection of participants to the sponsor,
the Commission, in reviewing the complaint, must analyze the selection

' criteria to determine only whether or not there is evidence that the
debates will be partisan in nature. The complaint makes four allegations
as to the partisan nature of these debates: the 15% requirement itself;
the influence of other major party candidates; the role of the media;
and the subjective intent of the LWVEF.

A. The 15% Requirement

The LWVEF response indicates that the 15% requirement was selected
to insure that all "significant" candidates were invited to participate.
Affidavit at 7, 91 15. The decision to establish the third criteria

1/ The affidavit of Ruth Hinerfeld, Appendix A to the LWVEF response
w-ll be referred to as "Affidavit at

2/ The LWVEF criteria statement indicates that likelihood of achieving
ballot status is sufficient. Affidavit, Attachment B at 5. Mr. Commoner
has apparently not yet achieved ballot status in a sufficient number of
states but expects to. Complaint, Appendix at 2.

3/ The 15% is to be measured by counting only votes for candidates, not
for "undecided". Affidavit at 6 . John Anderson was the only nonmajor
candidate to be invited.
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was based on the belief that "there is an inverse relationship between
the number of participants, on the one hand, and the time available
for the expression of views and the opportunity for effective interchange
between or among the participants, on the other." The LWVEF response
indicates that there are a potential of six other than major party
candidates who may have been able to meet the criteria. However, it
appears that, even without criteria #3, only John#Anderson, Ed Clark
and Barry Commoner would have been able to meet criteria $2.

The precise 15% figure apparently was selected as the lowest
figure recommended by anyone on the Advisory Panel. Affidavit at 8,
11 15. While the LWVEF recognizes that 15% is not a 'magic number", the
allegations of the complaint require the Commission to consider whether
the inclusion of this third criteria and the selection of the 15%
figure render the debates partisan. 4/

The Explanation & Justification of the Candidate Debate
Regulations indicates that a sponsor may stage a debate during the

S general election campaign, limited to major party candidates. The
Squestion raised by this complaint is whether or not, if one other-than-

major-party-candidate is invited to participate, must all such candidates
v~be invited, and if not, whether the 15% criteria establishes a reasonable

nonpartisan method of determining who should 5e invited to participate.

The Commission debate regulations which were originally sent to
Congress on June 28, 1979, and subsequently vetoed, utilized the "Party

-. Standard" for the required structure of such debates. Under that
standard, if one major party candidate was invited, all must be invited;
if one minor party candidates was invited, all must be invited, etc.
If that standard were applicable, the LWVEF, since they sought to broaden
the debates to include other candidates, would be required to invite
all minor party candidates. However, after Congress vetoed those

S regulations, the Commission's resubmitted regulations, now 11 C.F.R.
C SS 110.13 and 114.4, did not adopt any specific standard, but rather

left the selection of candidates to the sponsor, provided that it be
S done in a nonpartisan fashion. In the Nashua Telegraph MURs, Nos.

1167, 1168, and 1170, the Commission foun reason to believe that the
choice of two of five or six candidates who appeared to be relatively
equally positioned at the time, in that all were qualified to be on
the ballot for the primary, all were receiving and expending primary
matching funds, and all were actively campaigning in the state, was
not nonpartisan. In that case, no specific objective criteria were
established prior to the selection of candidates, and no specific nonpartisan
rationale was provided to justify the selection of candidates.

While both the use of polls to measure "significance" and the
15% requirement are arbitrary, it appears that the LWVEF sought to
establish a criterion capable of objective application. In recognition
of the imperfection of public opinion polls, the LWVEF sought to

4/ While the Commission in its debate regulations might have adopted
a "ballot standard", it in fact explicitly rejected such a standard.
Thus, where a sponsor has used a ballot standard, such as criteria #2,
but additionally imposed further criteria, the Commission should evaluate
those criteria to determine whether they are reasonable and nonpartisan.
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use a range of independently conducted Polls, Affidavit, Attachments C & E,
and retained a number of independent polling experts to advise on
the methodology utilized by the various polls and any variations which
should be taken into account because of the differing methodologies.
Affidavit at 10-12, J1 23. Therefore, while the use of polls to measure
voter interest and support may be highly suspect, the LWVEF appears to
have taken efforts to minimize the difficulty of measuring public
support in this manner. As to the 15% requirement itself, there appears
to be no specific basis for its selection other than that it was the
lowest figure recommended by the Advisory Panel. While it might have
been more reasonable to utilize the 5% figure in the Presidential
Election Campaign Fund Act, 26 U.S.C. S 9002(7), it appears from the
poll data that John Anderson would still have been the only nonmajor
candidate to meet that threshold. Affidavit, Attachments C & E. 5/
In any event, the Supreme Court in Buckley v. Valeo, 424 U.S. 1:.(1976),
noted that the selection of a figure,, such as the 5% used in the
Fund Act, is by its nature somewhat arbitrary, but indicated that the
courts would not overturn a congressional selection unless clearly
unreasonable. While the congressional selection of such a figure is

Sdistinguishable from the choice by a private party of an arbitrary
figure, it would seem that the Commission should apply the same principle

Sto its review of a debate sponsor's selection of a threshold figure,
S particularly in the absence of a specific direction by the Commission

as to the criteria to be used for participant selection. Accordingly,
r since the 15% figure does not appear to be unreasonable, and since there

is no evidence that the 15% figure was selected for partisan reasons, 6/
it would not seem to violate the debate regulations.

B. Influence of Major Party Candidates

The complaint alleges that the influence of the major party
C, candidates over the selection criteria and over the structure of the

debates demonstrates their partisan nature. In support of this claim,
C71 a variety of newspaper articles are included in the Appendix, one of

which quotes Ruth Hinerfeld, Chairman of the LWVEF as stating that the
SLeague could change its rules. In their response, however, it is

indicated that Ms. Hinerfeld merely, responded that the LWVEF would
review continued participation by minor party candidates based upon
criteria 3, should their standing in the polls change. Affidavit at 13,
11 28. Furthermore, the affidavit indicates that the LWVEF Board
unanimously voted on August 9, 1980, not to change any criteria.
Subsequent to the filing of the complaint by Mr. Commoner, it has become

5/ Of course, the 5% figure in the Fund Act is not based on public
opinion polls, but upon actual votes cast-- a far more reliable indicator
of public support. Indeed, there is some suggestion in the legislative
history of the Fund Act that public opinion polls were explicitly
rejected as a means of determining pre-election funding eligibility for
minor party candidates.

6/ The figure was recommended by the Advisory Panel, whose members were
chosen from a variety of backgrounds. The LWVEF response that
it was the lowest figure suggested, thus indicating that the Board of
the LWVEF had no partisan intent in the selection of the figure.
Affidavit at 8,. if 15.
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somewhat more apparent in the newspapers that the LWVEF did not respond
to any exerted "Pressure" by major party candidates to change the
rules of the debates. The fact that the LWVEF established its criteria
independently of candidates on the basis of recommendations by the
Advisory Panel, and that the LWVEF did not change these criteria,
despite pressure, suggests that the influence of the major party
candidates over these debates was nil.

There is the additional suggestion in the complaint that the
negotiation with participating candidates over matters such as scheduling,
format, etc., also supports the conclusion that the debates are partisan
in nature. However, as to questions such as timing and location, it
is certainly not unreasonable for a debate sponsor to take into
consideration the legitimate campaign demands placed upon participating
candidates. There is no evidence that any change in scheduling has
been to the detriment of any candidate.

C. The Role of the Media

The complaint alleges that the role of the media in the scheduled
Sdebates is further evidence of their partisan nature. No evidence is

specifically put forth in support of this allegation. According to the
LWVEF response, no consultation with the media occurred prior to the
issuance of the selection criteria and the selection of the locations
and dates. Affidavit at 4, if 9. The locations of the debates were
selected by the LWVEF "on the basis of geographical diversity and
availability of physically suitable facilities," which are being
provided to the LWTVEF free of charge. Affidavit at 9, 120. 4/
There is, therefore, no evidence to support the allegation thift the
media has played any role in the sponsorship of these debates.

D. Subjective Intent of the Sponsor

The complaint alleges that the subjective intent of the sponsoris to favor certain candidates--most notably, major party candidates--
over others. The only evidence of this is based upon newspaper articles
included in the appendix to the complaint, some of which appear to be
based on incorrect quotations. See page 4, supra at S B, first paragraph.
The long history of nonpartisansHiTp of the LWVEF and the facts concerning
these debates, including the establishment of the Advisory Panel, the

7/ The provision of at least one facility free of charge has been
challenged by Ed Clark in civil action brought in Baltimore to prohibit
the Mayor and City of Baltimore from providing the civic center free of
charge. A hearing on this matter is scheduled before federal court on
September 18, 1980.
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development of the criteria and the refusal of the LWVEF to alter the
criteria, all support the statement of the LWVEF that the debates arc
being sponsored "to further the educational purposes of the LWVEF to
provide information to the electorate about the views of the candidates
on the issues." Affidavit at 13, 28. While the LWVEF might have
sought an advisory opinion from the Commission as to whether or not
the criteria chosen would meet the nonpartisan requirement of the
Commission's regulations--short of taking this step, the LWVEF appears
to have taken measures to insure that its nonpartisan intent would be
clear.

For the foregoing reasons, the Commission should reject the
allegation that the debates as planned by the LWVEF will violate the
Commission's debate regulations.

II. LWVEF Registration Obligation Under 2 U.S.C. S 433

On the basis of the foregoing analysis, the debates currently
scheduled by the LWVEF would not result in contributions to any candidates,

QM since payments in connection with sponsorship of nonpartisan debates
are exempt from the definitions of "contribution" and "expenditure."
Thus, the LWVEF would not incur any obligation to register as a

Spolitical committee pursuant to 2 U.S.C. S 433.

III. Exclusion of Minor Parties

The final allegation set forth in the complaint is that
the exclusion of minor party candidates from debates is discriminatory.
Since the Commission stated in its Explanation & Justification of
the regulations that a general election debate may be held for
major party candidates only, and since the Commission in its revised

r regulations specifically rejected both the party and ballot standards
which would have required all minor party candidates to be included

CO% if one was included, thus leaving the discretion to the sponsor, the
Commission should reject this argument as well.

RECOMMENDATIONS

1. Find no reason to believe that the debates scheduled by the
LWVEF will violate 11 C.F.R. SS 110.13 and 114.4.
2. Find no reason to believe that the LWVEF has violated 2 U.S.C.

S 433.

3. Send the attached letters.

Attachments: Complaint
Response of LWVEF
Letter to Richard Mayberry
Letter to Ernest Jennes and Scott Gilbert
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Law Offices
H. Richard Mayberry, Jr.
Suite 701
1050 Seventeenth Street, N. W.
Washington, D.C. 20036
202/872-0005

UNITED STATES OF AMERICA

BEFORE THE

FEDERAL ELECTION COMMISSION

Barry Commoner of The Citizens Party,

Complainant,

Complaint

MUR NO.:Chaibaan Ruth Hinerfeld and the

League of Women Voters Educational

Fund,

Respondents.
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THE PARTIES

The Complainant is identified as follows:

BARRY COMMONER is the candidate of The Citizens Party for

the general election of President of the United States. The

Citizens Party is a non-major political party. The Citizens

Party's principal office is Suite 5, 2126 Connecticut Avenue,

N.W., Washington, D.C. 20009.

On information and belief, the Respondents are identified as

follows:

RUTH HINERFELD is the Chairman of the Board of Trustees of the

League of Women Voters Educations Fund, and responsible for

management of the Fund.

THE LEAGUE OF WOMEN VOTERS EDUCATION FUND is a charitable

trust organized for the purpose of providing the general public

with voter and citizen educational services. Its principal

office is 1730 M Street, N.W., Washington, D.C. 20036.



THE FACTS

1. Chair Ruth Hinerfeld and The League of Women Voters

Education Fund ("The LWVEF") will sponsor 1980 Presidential

Debates in various cities during September and October and a Vice

Presidential debate in the month of October, 1980. (LWVEF News

Release, 8/i0/80)*. The exact dates and locations are at this

time only known by the LWVEF.

2. The LWVEF will invite candidates to participate in these

debates who have met criteria adopted by the Board of Trustees:

a) Constitutional Eligibility for the Office of

the Presidency;

b) Access on sufficient state ballots to have

a mathematical probability of winning the electoral

college; and,

c) Demonstrated significant voter interest and

support as evidenced by a major party candidate

receiving the nomination of a major political

party or a non-major party candidate receiving

voter support in the polls of 15% or the level of

voter support at least equal to that of a major party

candidate. (LWVEF News Release, 8/10/80)

3. The LWVEF will automatically invite to debate the

presidential nominees of the two major parties. The running-

mates of these nominees will automatically be invited. (LWVEF

Criteria, 8/10/80), p.2). The automatic invitation arises from

the express statement of the LWVEF and from the adoption of

criteria tailored to major party candidates. For example, major

party candidates are guaranteed ballot access and the percentile
iclassification is tailored to state a minimum quantum equivalent !

Sto such a candidate's present rating. The invitation is absolute

i * The matters of public record which complainant cites herein
' are appended in a separate appendix volume.



and not subject to revocation.

4. The LWVEF will on a case by case basis invite to debate

the non-major party candidates. Even if a non-major party can-

didate is invited, the invitation is qualified and subject to

revocation. LWVEF reserves the option to reassess the partici-

pation of non-major party candidates in the event of significantly

changdd circumstances. (LWVEF Criteria, 8/10/80, p.2-3 .)

5. Upon information and belief, the debates will be

televised live by the major broadcasters; including ABC, CBS,

NBC, and their owned affiliates. Such broadcast would require

substantial logistical coordination and communication between

the LWVEF and broadcasters. The broadcasters are subject to

government regulation under the Federal Communications Act of

1934, as amended.

6. President Carter, nominee of the Democratic National

Party, has set new debate terms under which he would participate

in the LWVEF sponsored presidential debates. Specifically, Jack

Watson, White House Chief of Staff, publicly stated details

about the time, location, format, and number of debates are

"items to be negotiated, not mandated(by the LWVEF)." ("Carter

Sets New Debate Terms", Washington Post, 8/25/80, p.AlA4).
"Jimmy Carter's purpose in avoiding a three-way debate is clear:

he figures John Anderson might take more votes from him than from

Mr. Reagan." ("Will Voters League Silence Anderson To Please

Carter?", Wall Street Journal, 6/13/80). In turn, "Mr. Anderson

charged that the President was narrowly partisan in his approach

to the public's right to know." (N.Y. Times, 8/23/80)

* 7. The LWVEF's Trust Agreement prohibits the publication

of candidate statements:

Nor shall the (LWVEF) participate or intervene

* in (including the publishing or distributing

B
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of statements) any political campaign

on behalf of any candidate for public office

or be partisan in its approach to political

campaigns.

(LWVEF Trust Agreement, as amended June 22, 1960).

8. Under the rules and regulations of the Internal Revenue
I

Service, and its own Trust Agreement, the LWVEF is prohibited

from spending funds to sponsor the planned debates in the manner

now proposed. (Washington Post, 7/20/80, p.A-5.)



VIOLATION OF THE LAW

I. The LWVEF Debates are Partisan and Violate the Non-Partisan

Debate Regulations, 11 C.F.R. Section 110.13 (1980)

The present method of candidate selection adopted by the

LWVEF and public statements by a representative of President

Carter make the staging of the debate a partisan event in viola-

tion of 11 C.F.R. Section 110.13 (1980).

A. LWVEF Candidate Selection Criteria Pertaining To

Demonstration of Significant Voter Support Are Partisan

In Structure and Application

The Commission Regulations provide, in pertinent parts,

that the structure of debates sponsored by certain non-profit

organizations is left to the discretion of the staging organi-

zation as long as "such debates are non-partisan in that they do

not promote or advance one candidate over another." 11 C.F.R.

Section 110.13 (b). The primary focus in judging non-partisan-

ship is candidate selection and the standard for reviewing

candidate selection by the Commission is whether the'criteria

adopted fulfill the purpose of educating and informing the

voters, provide fair and impartial treatment of candidates,

and do not promote or advance one candidate over another. FEC

Explanation and Justification for Part 110.13(b).

The non-partisanship requirement of the regulations clearly

control over the explanation and justification provisions which

are merely interpretive in nature. The regulations require an

examination by the Commission of the partisanship of the debates.

See MTJR Nos. 1167, 1168, and 1170. Therefore, reference in the

justification section to hypothetical debates exclusively for the

!benefit of the two major party candidates is merely conclusory

Sand does not Vitiate the responsibility of the Commission to

I
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investigate the partisan nature of candidate selection criteria,

the subjective intent of the sponsor, the role of the media

involved, or the outside influence of candidate participants in

a debate sponsor. Indeed, the regulations preclude a sponsor

from staging a debate upon a showing of partisanship.

The debates are structured to include candidates receiving

a levdl of voter support in the polls of 15% or the level received

by a major party candidate, whichever is lower. The use of this

criteria is partisan in structure and effect:

1) Major party candidates are exempt from the

polling requirement, while non-major parties are

subject to the vagaries of an iriAppropriate and in-

accurate measurement. The National Counsel on Public

Polls warned the LWVEF that the 15% limit is

arbitrary, impractical, and subject to error.

(Washington Star, 8-23-80, A3)
4

The Washington Post quoted Mr. Hart, that "the

use of survey research to determine who should

participate in the 1980 presidential debates

is a perfect example of misuse, of the tool of

survey research" (Washington Post, 8-24-80, p. C6)

2) Because of the significant impact of political

broadcast on candidate popularity, the onerous 15%

requirement subjects Mr. Commoner to a classical

Catch 22 dilemma that with it he is excluded from

the debates and without it, he would have an

opportunity to inform voters of his campaign

positions and may very well achieve a 15% rating.

3) Historically, only 2 minor party candidates,

Theodore Roosevelt and Robert La Follette, received

more than 15% of the vote. Eugene McCarthy and

J I
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George Wallace did not, nor does it appear any

other minor party candidates in 1980 will meet this

arbitrary and capricious threshold.

4) A debate involving only the 2 major party

candidates is not non-partisan, but bi-partisan.

Moreover, it would promote the candidacies of the

two major party candidates over Mr. Commoner's and

other, non-major party candidates.

For example, in the Nashua Telegraph case, the

Commission found the exclusion of candidates not

frontrunners in the Republican primary campaign

a violation of the Campaign Act, because it "is

evidence that the newspaper is not providing fair

and impartial treatment of candidates, and that

the debates will result in the promotion or

advancement of the included candidates (over the

excluded candidate)." MUR 1167,1168, 1170, First

General Counsel's Report, February 20, 1980, p. 9.

The present debate regulations were not applicable at

that time. However, the General Counsel states even

if they were applicable, the "debate as planned ....

would not be non-partisan...." Id.

5) The degree of interaction of the LWVEF must

have with broadcasters to televise this event, the

privilege of tax exemption bestowed by Congress to the

LWVEF and the privilege of debate sponsorship bestowed

by the Commission to the LWVEF, elevate private action

to government action. In Buckley v. Valeo, the Supreme

Court viewed government action which dramatically restricted

il minor party candidates' means for reaching the electorate

i i and inhibited the opportunity for minor party to become

ii major parties to be constitutionally suspect. 424 U.S.



1, 96-97. More recently, a district court held

handicapping access to communication channels,

the mail, "because a political party has not

achieved a required level of acceptance is not different

from censoring speech because of its substance."

Greenberg v Bolger, No. 80-0340 (E.D.N.Y. June 20, 1980).

For these constitutional reasons, the voter support

criteria of the LWVEF which excluded minor party

candidates is invalid.

II. Sponsorship of Partisan Debates Is a Contribution and The

Failure of the LWVEF to Register as a Political Conuittee

Violates Registration Provisions of the Campaign Act,

2 U.S.C. Sec. 433(a).

The funds expended to defray costs incurred in staging

debates is not considered a contribution, 11 C.F.R. Sec. 100.7

(b) (21), nor an expenditure, 11 C.F.R. Sec. 100.8 (b) (23) --

provided the structure of the debates is non-partisan. The selec-

* tion process used by the LWVEF is not non-partisan, see discussion

supra I. Therefore, the costs involved in preparation for the

debates, including staff time, office rental, publication, and

the cost in actual staging the debates, are expenditures which,

* upon informat-on and belief, would exceed $1,000. The failure

of the LWVEF to register and report as a political committee

violates 2 U.S.C. Secs. 433(a) and 434.

III. Statements by Presidential Spokesman Towards Exclusion

of Non-Major Party Candidates Taint Debates Partisan

For the debates to be truly non-partisan, partisan influence

on the sponsor concerning candidates selection must be scrupulously

avoided. Through a representative, the President has brought

partisan influence to bear on the LWVEF. (Washington Post, 8/25/80,

p. Al in which Mr. Watson stated details of the debates was



negotiable). The effect of such influence was direct:" (Ms.

Hinerfeld) said the league could change its debate rules" in

regard to independent candidate Anderson's participation. (Wash-

ington Post, 8/27/80, p. Al). Accordingly, upon information and

belief, the President would take similar action in excluding Mr.

Commoner and other minor party candidates. Thus, the debates

wouldetruly be partisan and promote the candidacies of the major

party candidates over all other candidates.

In regards to the legal issue whether failure to permit

certain candidates not deemed "major or front-runners" by the

sponsor to participate in debates constitutes unfair and parties

treatment of candidates and is inherently partisan, the holding

in the Nashua Telegraph case is indistinguishable. There, such

a structure was found to be partisan and the same standard of

review is applicable in the instant case.

The partisan nature of the debates are evidenced by

public pronouncements on behalf of one of the major party

candidates and the resultant effect that the sponsor will now

modify candidate selection criteria accordingly to exclude non-

major party candidates.
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EXPEDITED COMPLIANCE PROCEDURES

In application of the Nashua Telegraph Case (see p. 11 of

First General Counsel's Report) standard for expedited compliance

procedures, I submit that

1) There is a substantial likelihood that this

complaint sets forth a violation of the Act, which

has been previously described;

2) Failure to act will result in irreparable

harm for inclusion in the debate is the only remedy

which will prevent a violation;

3). The LWVEF may suffer some disadvantage from a

shortened response time. However, the LWVEF,

upon information and belief, has been advised by

their counsel of the Commission regulations, and

has been put on notice by complainant's counsel of

the possibility of a complaint being filed with

the Commission (August 18, 1980 Letter to Ms. Hinerfeld);

and

4) The public interest in permitting Mr. Commoner and

other minor party candidates to communicate their

views to the public would be served in an expeditious

handling of this matter.

10
I
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RELIEF SOUGHT

Complainant, therefore, respectfully requests:

1. That the Commission immediately authorize filing

a suit for mandatory injunctive relief compelling

inclusion of Mr. Commoner in all LWVEF debates.

2. That, in the alternative, the Commission should

immediately convene a hearing including counsel for

all parties at which a schedule and procedure for im-

plementation of discovery and submission of all facts and

arqument ky no later than September 5, 1980. The

Commission should conclude that the public and private

interests will best be served by opening- the foregoing

procedures to the public. Any decision on the debates

after the first debate; is a non-decision and in derogation

of the Commisson'.s statutory duties.

3. That the Commission immediately commence such investi-

gation as necessary to determine the extent that repre-

sentatives of major party candidates have influenced the

partisanship of the candidate selection process.

4. That the Commission notify me in writing no later

than September 3, 1980 if it does not intend to rule on

the partisanship of the debates prior to the first

scheduled debates so that other appropriate courses of

action may be timely evaluated.

I fully understand that the relief sought places unusual

burdens on the Commission and its procedures. However, the signi-



expedite this matter, I have sent copies to the named respondents

of this complaint since the FEC is required by 2 U.S.C. Sec.

437g to take this action automatically anyway.

Respectfully submitted,

Barry Commoner
The Citizens Party

By

H. Richard'Ryberry, Jr.
Attorney for Complainant

D- 2'-go
Date

12
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VERIFICATION

The undersigned counsel for the complainants swears

that, based on the matters of record referred to herein,

the allegations and other facts in the complaint are true

and correct to the best of his knowledge, information and

belief.

By:

Richard Mayberrf, Jr.
Counsel for Complainants

Subscribed and sworn to before

me this ff-jday of

1980.

My Commission Expires:

CV , /,.
DatE
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H. RICHARD MAYBERRY, JR.
SUITE 701

1050 SEVENTEENTH STREET. N.W.

WASHINGTON. 0. C. 20036

TaIapWONE
(202) 872-OOS

August 18, 1980

Ruth Hinerfeld
Chair
League of Women Voters Education Fund
1730 M Street, N.W.
Washington, D.C. 20036

Re: 1980 Presidential Debates

Dear Ms. Hinerfeld:

I represent Barry Commoner and LaDonna Harris who are the
candidates of The Citizens Party for President and Vice-
President of the United States of America. On behalf of The
Citizens Party and pursuant to the guidelines enunciated in the
League of Women Voters Education Fund Criteria for Selection of
Candidates to Participate in the 1980 Presidential and Vice-
Presidential Debates (August 10, 1980) (hereinafter referred to as
"League Policy Statement"), I hereby request inclusion of both
Mr. Commoner and Ms. Harris in the 1980 Presidential debates
which are sponsored by the League and which are to be broadcast by th
.major television networks in September and October, 1980.

Mr. Commoner and Ms. Harris are legally qualified candidates
in accordance with the applicable provisions of both the Federal
Election Campaign Act of 1971, as amended, the Presidential
Election Campaign Fund Act, as amended, and the Federal
Communications Act of 1934, as amended. Both candidates are
registered with the Federal Election Commission, and, based
upon current ballot access in 17 states and substantial public
support, anticipate receiving at least 5% of the popular vote,
thus qualifying for retroactive public financing after the
November elections. The Citizens Party is a new political party
with state chapters in 32 states which support the candidacy of
Commoner-Harris, as well as other federal candidates.

Mr. Commoner readily meets the League's criteria numbers
and 2. Mr. Commoner is eligible pursuant to Article II,
Section 1 of the United States Constitution to be elected
President of the United States.
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Mr. Commoner is qualified for the general election ballot
in Alabama, California, District of Columbia, Illinois,
Kentucky, Louisiana, Maine, Michigan, New Jersey, North
Carolina, New Mexico, Ohio, Oregon, Pennsylvania, Utah, Wash-
ington and Wisconsin. In addition, Mr. Commoner reasonably
anticipates to meet the ballot access criteria in New York,
Tennessee, Delaware, Mississippi, New Hampshire, Colorado,
Indiana, Minnesota, New Mexico, North Dakota and Vermont - all
jurisdictions with filing dates subsequent to submission of
this request. Thus Mr. Commoner clearly has "a mathematical
possibility of winning a majority of votes (270) in the
Electora College."

The third criteria for candidate participation requires
a demonstration of significant voter support and interest as
determined through the results of nationwide public opinion
polls. A question will be added which takes a "trial-heat"
approach - "If the election were held today, would you vote for
A, B, C, D, etc.?" Mr. Commoner's name will appear in the
following polls: Harris Cpoll taken August 14-18; results avail-
able August 19), Roper (poll taken August 16-23; results available
August 25 or 26), Gallop (poll taken August 15-18; results
available August 18) and NBC-AP (poll taken August 15-16;
results available August 17 or 18).* Since the results of the
polls are not public information at this time, I reserve comment
on their methodologies and results.

However, the use of a 15% threshold for evidence of
"significant" voter support does raise serious problems with
regard to a fair evaluation of new and minor party candidates.
The minimum quantum of support, "fifteen percent or the level
of voter support received by a majority party candidate,
whichever is lower" does not bear a reasonable relationship to the
purpose of the debates, which is to provide voter education on
the campaign issues, for it effectively excludes new party
participation.**

New parties fulfill an important constitutional function in
disseminating alternative positions on national problems for

*August 18, 1980, telephone conversation with Ms. Vera
Hirschberg of the League.

**For example, the Supreme Court found in Buckley v. Valeo,
424 U.S. 1 (1976), that government action which invidiously
disadvantages minor-party candidates would be unconstitutional,
and that such discrimination would be evaluated from the
perspective of the curtailment of the ability of such candidates
to communicate with the electorate, rather than resources relative
to major-party opponents.
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consideration by the voter, which may lead to modification of
the policies of major parties, and development of policies in
advance of the time that established parties are ready to act.*
Thus such a high standard for participation in the debates,
denies the electorate an opportunity to truly evaluate the
qualifications of presidential candidates, and the ability
to be informed voters.

If the polls do truly reflect voter approval, and third
parties play a vital role in the American political process, the
percentile classification used by the League is so high as to
exclude any new parties:

In this century, only six third party presidential
candidates have received 3 percent or more of the
popular vote: (1) Theodore Roosevelt, of the Bull
Moose Party, in 1912 received 27 percent; (2)
Eugene Debs, of the Socialist Party, in 1912
received 6 percent; (3) Allen Benson, of the
Socialist Party, in 1916 received 3 percent;
(4) Eugene Debs, of the Socialist Party, in
1920 received 3 percent; (5) Robert LaFollette,
of the Progressive Party, in 1924 received 16
percent; and (6) George Wallace, of the
American Independent Party, in 1968 received 13
percent. Also, in this century, only twelve
candidates for President have received more
than 1 percent and less than 3 percent of the
popular vote, including Eugene McCarthy in
1976.**

It is noteworthy that prior to the Iowa Republican primary
debates sponsored by the League, John Anderson had significantly
less than 15% public support. After broadcast of this debate,
his popularity rose such that he may well qualify for the
general election debates. Therefore, the present onerous 15%
requirement subjects non-major party candidates to a classical
"Catch 22" dilemma that with it they are excluded and without
it (or with other more reasonable criteria) they would have an
opportunity to present their views to the American public and
may very well achieve a 15% or more popularity rating.

SV

*See Greenberg v. Nolger, No. 80-0340 (E.D.N.T. June 20, 1980).

**"The Presidential Debates of 1976: Toward a Two Party
Political System," 46 Cincinnati Law Review 123, 134 (1977). Debs
and Benson would not have met League criteria 2 since they were
not on sufficient state ballots to possibly win the election.
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In furtherance of promoting the laudable goal of educating
"the public about the issues in the campaign and the candidates'
position on those issues," The Citizens Party urges you to
include Mr. Commoner and Ms. Harris in the upcoming debates.
It is noteworthy that Ms. Harris would bring a special perspective
to the debates for, in comparison to other candidates, she is
uniquely qualified to address issues of importance to the nation
and the League's membership, e.g., ratification of the Equal
Rights Amendment.

The Citizens Party asserts that exclusion of Mr. Commoner and
Ms. Harris would be a disservice to the American people.
Alternative debates for minor party candidates are inherently
separate but unequal, and have no more of a place in the
marketplace of ideas created by the candidate debates than they
do in our schools.* Moreover, in our view, such discrimination
would impact on the nonpartisan nature of the debates, and
raise serious constitutional, election law, communications law,
and tax-exemption questions concerning the League's activities.

Given the close proximity of time between receipt of the
poll results, making decisions on candidate participation, and
the actual debates, Mr. Commoner expects your reply on the
invalidity of criteria 3 leading to his immediate invitation to
participate in the debates no later than five working days from
receipt of his letter so that he can evaluate what subsequent
actions with the Federal Election Commission, Federal
Communications Commission and the Internal Revenue Service will
be necessary and appropriate.

Sincerely yours,

H. Richard Mayberry, Jr., Esq.

RM/ska
cc: 1) Ms. Vera Hirschberg

League of Women Voters Education Fund
1730 M Street, N.W.
Washington, D.C. 20036

(continued page five)

*Compare Plessy v. Ferguson, 163 U.S. 537 (1806) with

Brown v. Board of Education, 347 U.S. 483 (1954).



cc:

2) General Counsel
Federal Election Commnission
Washington, D.C. 20463

3) Chief
Complaints and Compliance Division
Broadcast Bureau
Federal Communications Division
Washington, D.C. 20554

4) Howard Schoenfeld
Special Assistant for Exempt Organizations
Internal Revenue Service
Washington, D.C.
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New York: Vera Hirschberg 3 p.m. Sunday, Aug. 10, 1980
(212) 593-6402

Washington, D.C. Karen Lebovich
(202) 296-1770 ext. 262

LEAGUE ANNOUNCES SITES, ELIGIBILITY CRITERIA FOR PRESIDENTIAL DEBATES

The League of Women Voters today announced the four cities it has chosen as the sites

of the 1980 Presidential Debates and the criteria it will use to invite candidates to

partitpate. Both the sites and the criteria were adopted unanimously by the Board of

Trustees of the League of Women Voters 7ducation Fund, sponsors of the debates, at a

three-day meeting ending August 9 in Washington, D.C.

The League proposes that debates be held In Baltimore, MD; Cleveland, OH; Louis-

ville, KY and Portland, OR. Rutb Hinerfeld, Chair ot the League's Education Fund,

said that dates will be announced after discussions with the candidates. Three

Presidential Debates and one Vice-Presidential Debate are planned. Sites were chosen

on the basis of geographical diversity and the availability of suitable facilities.

The Board will invite to participate in the debates those candidates who meet

the following criteria: (1) Constitutional eligibility, (2) presence on the

ballot in enough states to have a mathematical possibility of winning a majority

of votes (270) in the Electoral College, and (3) demonstrated significant voter

interest and support.

The League will apply the criteria and extend formal Invitations to candidates who

meet them in late August. According to Hinerfeld, 'The League has adopted criteria

for inviting candidates that fulfill the purposes of the debates and are non-partisan,

capable of objective application and understandable to the public.

"These criteria are consistent with our 60-year tradition of non-partisan service
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to voters and are intended to stimulate and increase voter interest and parti-

cipatlon in the electoral process."1

The Board of Trustees will use the following standards in applying each

of the three criteria:

Constitutional eligibility:

Only those candidates who meet requirements of Article 11, Section I of

the Constitution of the United States will be considered.

Ballot Access:

Since a candidate must win a majority of electoral votes to become President

in the general election, adoption of a standard that allows participation

in the debates by candidates who are not on enough ballots to win in the

electoral college would not further the League's purpose in sponsoring the

debates, which Is to educate the public about candidates who may become

President in the general election.

Demonstrated significant voter interest and support:

By receiving the nomination of a major party, a candidate demonstrates a

significant level of voter interest and support. The League will consider

Invitations to minor party and independent candidates on a case-by-case

basis. The League will examine nation-wide public opinion polls as an in-

dicator of voter support for and interest in minor party and independent

candidates. Those candidates who receive a level of voter support in the

polls of 15 percent or the level of support at least equal to that of a

major party candidate will be Invited to participate In the debates.

"The League reserves the right to reassess participation of non-major

party candidates In the event of significant changes in circumstances during

the debate period," Hinerfeld said.

Editors: A document describing the criteria in more detail is available from the

Public Relations Department at the League's National office: 1730 N Street, N.W.,

Washinqton, D.C. 20036



August 10, 1980

LEAGUE OF WOMEN VOTERS EDUCATION FUND

CRITERIA FOR SELECTION OF CANDIDATES TO

PARTICIPATE IN THE 1980 PRESIDENTIAL

AND VICE-PRESIDENTIAL DEBATES

It is the intention of the League of Women Voters Education

Fund to sponsor a series of nonpartisan debates among candidates

for the offices of President and Vice President of the United

States. There will be three Presidential Debates and one

Vice-Presidential Debate. The LWVEF's purpose in sponsoring

the debates is to educate the public about the issues in the

campaign and the candidates' positions on those issues. At

the same time, the Debates are intended to stimulate and to

increase voter interest and participation in the general election.

These purposes are best served by inviting to participate in the

debates only those presidential candidates who have a possibility

of winning the general election and who have demonstrated a significant

measure of nationwide voter support and interest.

The criteria for selecting candidates to participate in the

debates have been drawn in light of the requirements of the Federal

Election Commission and the purposes of the debates. Federal Election

Commission regulations permit the LWVEF to sponsor nonpartisan

candidate debates. The structure of such debates is left by the

FEC "to the discretion" of the LWVEF "provided that (1) such

debates include at least two candidates, and (2) such debates are

nonpartisan in that they do not promote or advance one candidate
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over another."

The LWVEF has adopted criteria for selection which it believes

are:

-- nonpartisan

-- capable of objective application so that they will

be as free as possible from varying interpretation, and

-- understandable by the public.

The criteria set forth have been adopted after careful consider-

ation by the Board of Trustees. In its deliberations, the Board

was fortunate to have available to it the views of its Advisory

Committee, a group of 24 prominent citizens having diverse back-

grounds and interests.

All participants must meet the League's criteria to ensure that

the Debates further the LWVEF's purposes. Accordingly, the LWVEF

will invite to debate the presidential nominees of the two major

parties. The running-mates of these nominees will be invited to

participate in the Vice-Presidential Debate. The participation

of non-major party candidates will be determined on a case-by-

case basis.

There are three basic criteria for inviting Presidentialcandidates

to debate: (1) constitutional eligibility; (2) ballot accessibility; and

(3) dem-onstrated significant voter support and interest.

Based on these criteria, the LWVEF will determine in late

August whom to invite to the debate series. The running mates of

presidential candidates invited to participate in the debates

automatically will be eligible to participate in the debate for

vice-presidential candidates. In addition, throughout the debate

series, the LWVEF will retain the option to reassess the participa-
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tion of non-major party candidates in the event of significantly

changed circumstances. The LWVEF will do so in order to determine

whether any additional candidates, who did not satisfy the criteria

in late August, will be invited to participate in the second

and third Presidential Debate or whether future participation

by a candidate would no longer advance the purposes-of the Debates.

RITRAFORMSEECNTI C
PRESIDECLTAL Q'MIDATES
InvITEn TO DEBATE

I. Constitutional Eligibility Criterion.

Only those candidates who meet the eligibility requirements

of Article II, Section 1, of the Constitution will be invited.to

participate in the Debates since thews noses of the UAW would not

be served.by permitting participation of candidates who are ineligi-

ble to become President or Vice President.

II. Ballot Access Criterion.

1. A Presidential candidate must be on the ballot in a

sufficient number of states to have a mathematical possibility

of winning a majority of votes (270) in the Electoral College.

Explanation: The LWVEF's purpose in sponsoring the debates is

to educate the public about..candidates who may become President

in the general election. A candidate must win a majority of

electoral votes to be elected. Adoption of a standard that allows

participation in the debates by candidates who are not on enough

ballots to win in the Electoral College would not further that

purpose. Thus, although a candidate with less than a majority in

the Electoral College could win in an election decided by the

House of Representatives, the purpose of the Debates is to educate

the electorate about the choice it must make in November, not the
members of the House of Representatives who would elect the



-4-

President in the unlikely event that no candidate wins a majority

in the Electoral College. On the other hand, a standard that

requires a candidate to be on the ballot in more states than

are necessary to secure 270 electoral votes exceeds the constitu-

tional minimum and appears, therefore, to be unduly harsh. Most

members of the Advisory Committee also suggested this standard.

2. When the LWVEF decides whcm to invite to debate, it is possible tha

in a number of states there will be no clear indication of candidate

ballot status. In some states, a candidate may have filed the

requisite number of signatures but not be officially certified

on the ballot. In others, there may be legal challenges to (1)

early filing deadlines and (2) independent and third party candidate

petitions. In addition, candidates still may be in the process of

qualifying to be on ballots when the LWVEF is making its decisions

on participants.

a. The LWVEF will request selected non-major party candi-

dates Y inteested in paxticipating in the Debates to provide
it with reasonabje assurances that they will meet the ballot

l/The non-major party candidates to be invited to demonstrate that
they meet the ballot access criterion are those candidates who are re-

quired to file quarterly financial reports with the Federal Election
Commission, who have indicated that they meet the financial threshold

established by the FECA, and who have not formally terminated their

candidacies.

The Federal Election Campaign Act defines a major party as a
political party whose nominee for the Presidency received twenty-five

percent or more of the popular vote in the preceding Presidential

election. 26 U.S.C. S 9002 (6).



access criterion by the date of the election. The LWVEF will

then assess whether the candidate is likely to qualify,

taking into account, for example, the number of

signatures already collected, the extent of the candidate's

past efforts to qualify, and the likelihood that the

candidate's planned efforts will be successful. To

the extent indicated, the LWVEF will confirm with appro-

priate state officials the facts presented to it.

b. In states where early filing deadlines have barred

candidates from the ballot, state law will be respected

unless it is superseded in a judicial proceeding on

or before the deadline set for qualifying.

c. In states where a candidate appears to have qualified for

the ballot, but the candidate's right to remain on the

ballot is being challenged, certification by the appropriate

state official will be conclusive unless it superseded

in a judicial proceeding on or before the deadline set for

qualifying.

Explanation: The LWVEF will not require candidates to be

qualified on the requisite pumber of ballots at the times it needs

to issue invitations to debate. This is because the law in some

states permits candidates to qualify to be on the ballot after the

times that the LWVEF will need to make its decisions. The LWVEF

will not require candidates to meet a more onerous ballot access

criterion than that required by the states themselves -- what the

LWVEF seeks to ascertain by this criterion is whether a presidential

candidate has a possibility of winning a general election in November,

not in August or September.
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III. Demonstrated Significant Voter Support and Interest Criterion.

In 1976, seven candidates eligible to become President

were on the ballots in enough states to have a theoretical possibility

of winning. Not all of them, however, were significant candidates.

Meeting the above standards does not, therefore, necessarily mean

that a candidate will be invited to participate in the 1980 debates.

The LWVEF also will require that presidential candidates have sig-

nificant voter support and interest. "Significant" does not mean that

a candidate is raising issues different from those raised by other

candidates or that the candidate's views on already-defined issues

may differ from those of other candidates. The definition of."sig-

nificant" is based on magnitude of voter support for and voter interest

in a person's candidacy.

1. Candidates invited to debate must either be a nominee of

a major political party as defined in the Federal Election Campaign

Act or meet LWVEF standards for demonstrated voter support and interest.

Explanation: There is ample precedent for treating the

candidates of major parties differently from non-major party candidates.

For example, in Buckley v. Valeo, 424 U.S. 1 (1976), the Supreme

Court found that the Constitution did not require the government to

treat all presidential candidates the same for public financing

purposes. Major party nominees already have demonstrated significant

voter support and interest by virtue of their nomination. Non-major

party candidates, however, have not met any similar test. It is

necessary, therefore, for the LWVEF to ascertain whether non-major party

presidential candidates have the support of a significant portion of

the electorate in addition to their being eligible for office and

theoretically capable of winning the general election.
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2. The LWVEF will rely on nationwide public opinion polls to

determine voter support and interest.

Explanation: Although pubric opinion polls are not necessarily

accurate predictors of future voting behavior, they present the best

indicator of existing voter support for and voter interest in non-

major party candidates at any given time during the elective process.

There are other indicators, such as number of contributors, amounts

of funds raised, and media attention, which also may indicate voter

surrt and interest. These other indicators are more difficult to in-

terpret and apply, and they measure less directly than national opinion

polls voter support and interest. Other posilule indicators of voter

support and interest, such as petition requirements, place an un-

necessary burden on non-major party presidential candidates.

3. An assessment of voter support and interest will be based

on data derived from nationwide polling samples provided by several

well-respected public polling organizations.

4. The LWVEF will make its decisions based on the outcome of the

most recent polls taken by each of the polling organizations selected

by the LWVEF.

Explanation: Polls may vary, not only due to polling methods

but also as a result of the dates on which they were taken. This is

especially true when the measure of public opinion is taken in election

campaigns. The best the LWVEF can hope to do is to ascertain current

voter support and interest as close as is feasible to the dates on

which it makes-its decisions.

5. The LWVEF will rely on questions which are as close as possible

to the classic "trial-heat" approach -- "If the election were held

today, would you vote for A, B, C, D, etc.?"

Explanation: The principal purpose of the Debates that the LWVEF
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proposes to sponsor is a more informed electorate. To achieve that

purpose, the LWVEF must attempt to ascertain which candidates the

electorate regards as serious candidates for its vote. Identification

of such candidates is most readily ascertained by the "trial-heat" type

question proposed.

6. In order to participate in the Debates, a non-major party

candidate must receive a level of voter support of fifteen percent or

the level of voter support received by a major party candidate, which-

ever is lower.

Explanation: Advisory Committee members suggested voter support

threshold levels ranging between fifteen and-iwenty-five percent, and

the Board concluded that any figure within this range would be reasonablc

After consideration of a number of factors, including the records of

public opinion polls in previous presidential elections and their

relationship to actual election results, the substantial obstacles faced

by non-major party candidates and variations among public opinion pollin,

techniques and the precision of their results, the Board decided to

adopt the fifteen percent level of support or the level of support that

a major candidate receives for the following reasons. First, non-major

party candidates who reach even a fifteen percent level of support, .

despite the substantial odds facing them, should be regarded as signi-

ficant forces in the election. In addition, we also found it appropriatt

to include non-major party candidates whose showing in the polls is

equal to that of a major party candidate. The ability to garner such

a level of support suggests the candidate's presence in the Debates would
for the debates.

further the LWVEF's purposes/ On the other hand, to lower the fifteen

percent threshold in the absence of a comparable lower level of voter

support for a major party candidate could result in participation

by candidates who would not further the LWVEF's purposes. Their parti-
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cipation wouid, moreover, decrease the time available to clearly signi-

ficant candidates to set forth their views and differences in the Debates

The LWVEF recognizes that each dditional candidate invited to the

debates will diminish the other candidates' ability to make their views

known,

7. The procedure adopted for testing whether a candidate meets the

voter support requirement gives all the active, selected /non-major

party candidates an opportunity to satisfy the requirement. The LWVEF

will look at the nationwide results of the most recent polls taken

by each of the major polling organizations selected by the League.

All non-major party candidates who receive the6requisite level of voter

support of fifteen percent or the level of support received by major

party candidates, whichever is lower, will be invited.

VICE-PRESIDENTIAL CANDIDATES

Other than being required to possess the personal qualifications to

become President, the running mates designated by the participants in

the Presidential Debates will be included in the

Vice-pr-esidential Debate.

/See page 5, fn-. 1



Cter Sets New I)chaLe- 'erns
By [Pter Elkind

The Carter admini!stratjon set new terms '-es-
terday for the uproming presidential debates,
inisting that the first confrontation include only
lPresident (,arter And ifepuihllcan norninece Ion-
aid 8eaan.

In a television ap ,ea-irane yesterdLiv. k'hitc
I[ow-e chief of staff ,ack Watson said Cart r b'-
lieves it "essential" to havi a debate -'riawn

sharpi v to show the contrast between the t-vw
men and the two parties." Asked whether Carter
would insist that. the first debate b limited lo
himself and Reagan. Watson said: "Yes. yes,
he would."

Yesterday's announcement was the latest in-

stallmert in an on-again, off-again effort to iso-
late independent presidential candidate John B.

Anderson by Carter aides fearful that Anderson's
candidacy will hurt the president.

The League. of Women Voters, which has

sheduled three presidential debates-the -first

for Sept. 18 in Baltimore-has said it will in-
elude Anderson if he has a 15 percent rating in
the popularity polls by Sept. 10.

Plit W:tson :; 1ig'ested on "ace lhe Natimn"
((I S, WDV'J) that Carter nught meet Real-tan
in a head-lo-lhad (hate hefore Sept. 18--

and perhaps not participate in any of the
league debates.

Saying the Carter camp "would prefer the
riebale(s ito hegin arlier," Watson said invita-
lions Lroln other g1roups for lItiagan-Carter meet-
in,-s before then are now "under consideration."

Watson said ,(Carter would he willing to de-

bate other candidate -,includinl, -\nderion-
in later meetings.

The lea ue "does riot have any franchise on
presidential dehate," said \Vatson. "The presi-
dent-has made no commitment what.oever with

Lhe league thus far."
Details about the time, location, format and

number of the debates are "items to be negoti-
ated; not mandated," said a Carter-Mondale
campaign spokesman.

The league official coordinating the debates
said yesterday that "there is a certain amount of

flexibility" in the group's arrangements, but that

See DEBATE, A4, Col. 4

S .. ,'JACK-WATSON'
,, ,oither lmmom's being Osidered

i--



the r1statc l.resW tInAnder -
a;n.,irt#ca n would; ,

.i-HizarteLd, ihead o t leiue's- 4
Nio lnchH elMuad~woudb

impossible for:-t46legu Greced-
.iU I tuate erthan.Sept.

identalsosaidthe,
J'escnt a Itted himself. at.-
-w. Veie o ,,- onvention MAy

.8 .to-participate-hn-the debates 'When
askediircl hewudatcpe.
liesid 'yes :" ald Hinerfeld.

*1altihnote Sun.repoted yeuter-
howevie, that R/agan and Carter

stratesksts ve begun negotlatlonas
for ,onein-one session in early ep-
tembOr that could force -the cancella-
tion 'of thwe-league's Sept 1$'debate,
schedledto taki place in ,ltimore .
sb~0~lk4. fark the BlalbWiom d- 1
bate -ruow -'50 at best," ;an un- !
identified Carter' campaign official -itol dtli newspaper. + "- +' .'' ,"

he-Am t'e-'ropectlVe alternative,
deba nhsori4 e the St. Peters-
burg Ti ies, the-'Des Moines Register,
and': In. -poesdbe joint efforts, the
Ladie Home--Journal with the Wo-

-meu.r ofn- "l-Rotmdtable, "7id'
Black1.En "rirse__.Msgazine- with -the

for - olfUcal Studlie. It-
9'1is~olkkie 17 =- Y t the'gupAlwbw saeeit- b arters demaI. 'll-Uie first debate include+only himsei

4nd Reagan.,.,.'The Carter camp has tried for
months to block a three-way debate
that would include Anderson. The ef-
fort has been motivated by a belief
that the ideologically moderate li-
nois congressman would dra%# more
votes from Carte.- than from the con.
servative Reagan.
"'Tn late-May,. White House press

secretary-Jody Powell said Carter
would not participate in any debates
that included Anderson. Calling it a
"fantasy"' to believe that Anderson
coutd be elected. Powell said, "It is
not- our Intention, -to participate in
debates with '- thlrd; fourtk, or fifth
party candirintes. 4 I . - _ -. . .

The statement was viewed .as an
effort to pressure the. league, which
sponsored the- 1976 debates- and was
then formulating-its rules for the19
seaalons,jte excluideAnderson.

Sre-e ,president statbd h s position
on June 1, when, he, told'a television
interview panel: 01 see no reason-why
I should debate against two Repub-

-+bllcans,'who had,-been active-in the
Republican Part, .j.ho a 6W..poul-
tonsaoflea I N Ya,

Carter administration officials re-
portedly have been annoyed by the
league's ruling, particularly its decd-

pot

,that he used successfully in multi-
candidate -GOP' debates, during- the
primary: campaign. ,

sion to give Anderson, whose support Anderson, responding yesterday to
has been sagging, until Sept. -.10 to .CarCr's, position, accused the presi-
achieve the 15 percent rating: "'.' dent's advisers of trying "to manipu-

Carter's advisers repotedly believi late the debates in order to benefit
they would fare better with Reaga In -'JIMmy CWter, even if it comes at the
a one-on-one encounter,: which would ixjpelse of the public." Senior offi-
keep 'the Republican nominee from 1is- in',the Reagan campaign were
adopting the. above-the-battle .posture .it-avilal for comme.t. * '

int *e.wth' a head-to-head -confron
tt it, ReAgan aA

j In, ugut;. the league announceeld
I .quaiying.,rules forjthe debates.



S . WiUVotersLeftgtel i
Silence Anderson
To Please Carter?

By ALBERT R. HUNT

WASHINGTON-Rutlf Hinerfeld, sitting
in her tastefully decora ted ofice here.
doesn't look like a political boss, but she
may be one.

Ms. Hinerfeld is president of the League
of Women Voters, ter-T -
R -oTth'e presidential campaign de-

bates this fall. In this role, the league will
do much to determine the shape of the 1980
presidential election. "We know this is a
serious responsibility and a tough job,"
says Ms. Hinerfeld.

This job has been complicated consider-
ably by President Carter's shifting-and
still-evasive - position on campaign de-
bates. A few weeks ago he handed the
league an ultimatum: either exclude inde-
pendent candidate John Anderson from the
debates or the President won't participate.
By contrast. Republican candidate Ronald
Reagan says he'll join in any debate for-
mat. This week, after polls showed that
public opinion was turning against Mr.
Carter on this issue, he modified his posi-
tion: he said he might debate Mr. Ander-
son separately, but he still ruled out any
three-way debate.

A series of two-man debates- the Presi-
dent vs. Mr. Reagan, the President vs. Mr.
Anderson, Mr. Reagan vs. Mr. Anderson -
would plainly be ludicrous if a three-way
contest for the White House developed. And
if the President went ahead with his latet
suggestion, it's not impossible that he
might debate Mr. Reagan one-on-one and
never quite find time for Mr. Anderson.

Jimmy Carter's purpose in avoiding a
three-way debate is clear: he figures John
Anderson might take more votes from him
than from Mr. Reagan. Thus he wants to
avoid any forum that would give the inde-
pendent candidate more exposure and
more credibility. So the criticalquestion
now iwhether the T-ague o--Womeno-ot-*.jrs7 hch-- -- 4the 17i nAsie"tal

campaign debates, wil decide this Year to
Th Ur-Mejion to take part in three-
way ebtes. This cod . .

"foundlyimortantdecisions affecting
ena race.

The Carterites calculate that the league,
which has been losing membership, des-
perately needs the prestige of the debates
and thus will feel compelled to bow to
White House pressure against a three-way
confrontation. Privately, some Carter sup-
porters predict there would be other will-
ing sponsors of a two-man debate if the
League of Women Voters doesn't give in to
the President's threat. "They (the league)
can't afford to lose this forum," contends
one Carter strategist.

But league officials insist they won't be
intimidated. "The one thing there's a na-
tional consensus on in this country is a
sense of fair play and we won't ignore
that." says Ms. Hinerfeld. "I don't think
we will be cowed by the possibility some-
one won't show up."

To establish criteria for the format of
the debates, including standards for decid-
ing who'll be invited, th leaue hasorn-

-"-Mthdugh the advisory panel won't hold
its first meeting until next month, certain
guidelines seem sure to be approved. Any
candidate outside the major parties must
at least be on the ballot in most states and
must have an active campaign in many of
them. "Ap . ". should be that a can-

K-if-alyh a ance
the election" saysMr. Minow.
" Mhatia--nghinhclude Mr. Ander-
sn.but it also would include sera loer
"aspirants, notably Li.eirla Party candi-
date.EdwatllJark, who already has met

-Fl--6!-alLre uIrementsfor ballot status in
32.s t4, and - ibl environmfentaist

"'aiCo-mmoner of the Citizens Party.
So lea.gue officials are considering other

ways to limit the number of debaters. An-
other criterion likely to be applied to the
candidates will be their s.UI rti e )ub-"
,lis. "T.hee probably is,.no1;
Qto e otlective measurement of popular?

notes Ms.Hineel would
raiU easier texlueMessrs. Clark
and -nmo tb have yet to regster
any si cant support on c-oinion

But Jobl.ndeimon is a different mat-
ter. National polls show him consistently
getting between 20% and 25% in a rae
ainst Jimn Carter and Rnald Reagjn. I

1sre~ver, leading politicians of both par-
ties in states ranging from Massachusetts
to New York to Oregon.contend that, as of
now, Mr. Anderso has a distinct shot at
winning those states inN Iovem-ber.

Still, some observers claim that. In high-
ligh. the AndirsaDP ffnrt in a nationally
televised debate would do grave damage to
the two-p y sytem and the league ought
to consider this prospect. Ms. Armstrong,
for one, says, "This colors my thinking.
... There would have to.be very signifi-
cant support for any candidate to be ele-
vated on par with the major-party candi-
dates." But Ms. Armstrong concedes, "as
firmly as I believXcJI~LM twDPAr.Pe.

e "aersadidates with

Were the Anderson campaign to stum-
ble seriously, of course, the league's deci-
sion would become fairly simple. But if.
two months from oeon

ar _ fai .... .e _n.t.tuitedifferent. under
those conditions, It would be a travesty to
argue that he lacks any "significant" sup-
port -

Then the leaders of the League of
Women Voters would show whether they
deserve to be entrusted with their enor-
mom responsibility. Would they call
Jimmy Carter's bluff and insist on includ-
ing Mr. Anderson in three-way debates?

If they did, how would the White House
mact? If Mr. Carter were trailing in the
polls then and needed a confrontation with
his rivals, it's a good bet that he'd swallow
his misgivings and show up to debate.

I



By WARREN WEAVER Jr.
- Sped -toTbe New York Tir-s

MINNEAPOLIS, Aug. 22-John B. An-
derson served notice today that he would
make a major political issue of any at-
tempt by President Carter to stage a
campaign debate with Ronald Reagan
that did not also include him.

The independent candidate accused
Mr. Carter of making "frantic behind-
the-scenes efforts" to arrange for a de-
bate with his Republican rival under
rules that would not require the inclusion
of Mr. Anderson.

Mr. Anderson charged that the Presi-
dent was "narrowly partisan in his ap-
proach to the public's right to know." He
threatened to talk about freedom of politi-
cal expression "from now until Nov. 4" if
agreement is reached on a two-candidate
debate.

The League of Women Voters bas de-
cided to include in its three television de-
bates between the major-party Presiden-
tial candidates any challenger who

achieves 15 percent of the vote in national
polls by Sept. 10, eight days before the
first debate is to be held in Baltimore.

Recent Drop In Polls
Most of Mr. Anderson's poll ratings ran

above 15 percent until recently, when
most fell just below that mark, but he has
predicted they will rise in the next 10 days
and qualify him for inclusion.

Carter agents were reported yesterday
to be attempting to set up a debate at a
university in the South, with the sponsor
agreeing to limit participation to the two
major party candidates. At a news con-
ference here this morning, Mr. Anderson
compared this maneuver to the way the
President "wriggled out of a debate with
Ted Kennedy after he was ahead" in the
primary campaign.

. After a rousing rally of 2,500 supporters
here last night, Mr. Anderson predicted
that his chances of carrying Minnesota in
November were "ecellent." A recent
poll in the Minneapolis newspapers
showed him tied with President Carer at

- - *,.,.,.I

23 percent, both trailing Mr. Reagan, who I
had 37 percent.

Decision on Running Mate
The Illinois Congressman also insisted

that he was still in the process of choosing
his running mate, despite authoritative
reports in his campaign organization that
the Vice-Presidential candidate will be
former Gov. Patrick J. Lucey of Wiscon-
sin, a Democrat.

Mr. Anderson confirmed that he had
spoken with Mr. Lucey on the telephone
last night but said that a planned week-
end visit to Wisconsin by his wife, Keke,
was "coincidental." Asked if Mrs. Ander-
son would meet with Mrs. Lucey, he re-
plied: "I don't know... that's possible."

The Anderson staff announced that he
would make a five-day whistle-stop rail-
road tour from his home in Rockford, Ill.,
to Pittsburgh, beginning on the Labor,
Day weekend, with stops scheduled in Il-i
lnols, IndiaMA, Michigan, Ohio and Penn-i
sdlvnia. The first stop is set for Madi-,
;am, Wis., Mr. Lamcy's ". etow

- - ~ -,- - -~ .. -

Anderson Warns President on Exclusion From Debate



i,.' ; *: OF 2' - J'. VW ii : , IDIUCA'I'I I 1I);.D.

TIiIES TRU'T AGRINIEli'r, r ade this 26 day of Septnember, 1957, between
the Founders namcd on the annexed Schedule A, and

l Wrs. .erner J. B3anclard
irs. Dcnald F. Bishop
Mr.-.. }'irold D. Dyke
[.t-;. John G. Lce
Mrs. A. A. Treuhaft

Trustees,
.ITuiES$SET 11
rach Founder hereby irrevocably grants and transfcrs unto the

Trustees the sum net opposite the nxine of the said Founder on the annexed
Schedule A, to hav. and to hold unto th-riselves, their sulcessors, and assigns,
in trust nevertheless, upon the followring uses and trusts:

!,[A',TIC LL i

The name of the Trust shall be League of Women Voters Education Fund,
hereinafter referrcd to as FUND.

A~rTI!CLU] !i
A-r,.'- C :' T7:]

iUUID i- ,:r ,ani-cd ind -hill be orert-t, e.xciu:;iv;e].y for educi-
t ic.-2 purr'.nes, ari'i for other chnritr.ble, scicntific, 4-iwI lierary pu.-noses.
;:.o part of trae "t eirniwcs of the Fi) shall iwnre to the benefit of ary
private Shirehoier or individual and no substait..al part of the activities
of t:;,.FU. i shall !' the carryina on of proi'agand., or otIf'rwise attempt.ing',
to influence e,:islation. Nor shall the FU11ID participLate or intervene in
(incLudin. tI.e publishinor or distributing of statements) r-tiy political
campaign cn beh.-if of any candidate for public office or be partisan in its
appjrc':ch to rolitica! campaigns.

AET [CL F II

thUC)IrJ of 'rLZ'. Lu*;':':

.( A. Orroni-:t o. The affairs of the FU2iD shall be managed in their
..:ok z-izcr.-tion, sub.lect to the te-ms a:.i co.ditioi:w ut" ti : A:rr'ement, by
riot lr!s than five* Trustees, hereinafter referred to -i:; liU.ri..r,.:r The
'7,U,,EES skiall select a Chairman fromn among their numb(:r, and shall adopt
such rules for the management of the FUNID as they may from time to time deem
proper.

as wnende' June 22, 1960.



. . i , . .-- . '1,ii.' i t ' off.,c o t 'I'U I:i: aie
-.11.nh llcontin:, un:t n , 19 5',1) Th tica t, , 'i' ; -T 'ill be elected

r t yeiter~, r..ning in the s :, nt-S:4 of each even yar, by the Poard
of Direcl.erssf the Leaimue of tWomen Votei of the United Sta(.es, a District

f Columnbia corporation. TRUSTEE3 shall continue to serve with full authority
until their successors are duly electcd.

as e--,ndcd April 26, 197h.

C. V-Ian.:--s. - U1on the death, rr.siCnation, remnoval or inubility
to serve of any T-jUSTEE'i herein n:,ned or 5'uAcquenty: elected, a successor
-U:-.i!3TKE shall be elected promptly by the Board of Directors of the League of
I-men Voters of the JitLed States to scrve for the unc:.:xiri-1 term of the pre-":". :sor TB"U5TE. Tive remaining TURUSTEE shall prcmptly notify the President
of the League of 'omen Voters upon the occurrence of a vacancy in the office of
TRjSTEE. In the event of failure of the Board of Directors of tile League of
I..omen Voters of the#Unitcd States to elect a sucecs-or rR'US[TEE ithin 90 days
after .uch notice, the remaining TITUSTEES of the FUi!D tiiall select a successor
T vlU, TI.74E to serve until "i success.or is duly elected by the Board of Directors
of the League of omen Voters of the United States.

D. Anni .l .,,et nP-1. An annual meeting of the Pcard of Trustees of
.. FU..D shall be held at Wshington, D.C. on iithc fifteenth, l(ay of June ofC each ;cyar; re.iled. |e'.'vmr, that the 'MIUSTEES may desiglnate for the annual

r,:eoting a place other thn ashington, D.C. , or another date during the year, or
both. At such annual meeting any affairs of the FUiD may be acted upon and no
r.-,tice is necessary.

E .... ctil1.r t,'Special tcetiiig of rho Poarl Of Trustees
n.:.. be held upon ten .IaV' written call by any two TU TL'L3. such spccial
.- eti.z shall be held :t ash,-inton, D.C. (or at such other ntl.'ce for special

in;. as may be dicsir-gnat...d by the ecard of Trustees), at 1'1ictixel by the
T S Fu'I:- ak.in tho cll. The notice of the call shall ctntain a brief state-

:. of the business to be transocted at such meeting, and no other business
ray be transacted; nro''r £r.cr, that notice of the nature of the business

be transacted and of the time and place of the meeting ma, be wived by

,:itten consent of all T.USTESZ and shall be deemed waived if all TRUSTEES
are present.

u. Qor,:m. A majority of the ioard of Trustees shall constitute
Siuorum for the transaction of business.

G. Votjn,.. Each TRUSTEE shall have (,ne vote, and the vote of a
rajority '-f the TU.TL EEo" present at a meeting of the i3oard of Tru:;te:s duly
c led and at which a n, oriun is present shall be necessary for tile exercise
of the ucerO of the Board of Trustees hrCeunder.

Hi. Votin: I,% , Vail, Etc. The Chairman of the BoarI of Trustees or
t,;o TI'USTEES may submit anyquestion in writin,, to each ,,,mber of the Boara

, , ' , ctcc W ,-. 'n:iir- 'I'rq n tanll hnn vL,.,'r O 0o on thp aid quesion and
shall transmit a signecd copy of her vote to the Chaiiii-in. At, affirmative or
negative ansver by a majority of all the TRUSTIES shall constitute effective
action in the premises by the Board of Trustees, to the name fcct as if such
a'--ion had been taken at a meeting of the Board of Trustees duly called and
at which a quorwu was present.

I. Eemo7a. Ground for- removal of a TRiSTCE shall be participation
. 1 a political cimpaign on behalf of any candidate or o her conduct which

would cause a TRUSTEE to be ineligible to serve on the Board of Directors of
-2-%1,



,t , n r ;ciIL.s , .tgto r,,._ 'LCc) L o t1 V, ' b te ill. ,id (if[ .iru turs of
the Leag;ue of .:un1011 VoLr..

I. An iAL" and Interim i",_ .L. 1ile "TUii.'S .;h l I ubmit an
annual report of tic finances and acLivities of Lte FUND to the Board of
Directors of the iLeaguc of Woren Voters, and shall furnish the said Board of
irectors such othier reports as it may direct.

AR' " CLJ IV

Power of TrusLee:;

The IRUS'ILS, without application to any Court for more cspecial
a'tiicrity tierefor, shall have full diSretionary power in the matiagement of
the VU; D:

,. To receive and accept gifts and donations from tlhe general.
public or fany other source (or tle p irpose of tte UI), herciila)ove expressed,
and for administration in accordance wiL Lite provisions of Lhis Trust Agree-
ment.

3. o r,.cui .ea nd accptL for adaiii i-straLtioll in .accordance w iLi
te )rovisions oi ifthis Trust AgrCuL.cie,,t, gi fts and (dlLai(tIens. fromn ain, :-zo1rcl,
for an exrcss purposoe; proVi(ud such purpose is wiLhin tle scope ot Lhu pur-
poses of the FUiD hereinabove expressed.

The officers or trustees of the ldcaLionF lund may accept on its
behalf, any designatei contribution, gift or devise consis.n CwiLh its euura-
Lional. purpo.es. here consistent '.iLlt such ptrpoe;ts, de ignated contributions
by .onors will be accepted, and designations honored, as to :;pcial funds,
purposes or uses provided, however, that the FUND at ill t Limes reserves all
rigiILt over, interest in and control of such design,,ted contributions and
:Itil discretion as o Lhe itutimuate expenditure or (listribiltion of the contribu-
Lion, V1eLther or not in satisfaction oi any specified ftin'u, purpose or use.
In the event tle Lducatin Fund should he the beneficiary of any gift, devise,
or bequest, subject to conditions subsequent with respect Lo thLe administration
or alienation of said property, it shall at al tiics act inl a ramner c;nsi,tent
with such conditions and the educational purposes to be served by such condi-
tiuIs. *

C. To disburse all funds uf Lte FUNI, whle her rt-cclved as gift,
• 'naLion, or income, to effectuate any of the purposes of this FUND as herein-
above expressed.

1). [o selt, w.'itllout not ice, atl pibJ ic or priVate sale, ;tnd to ex-
cige, mortgage, Icase, pledl,,e, partitiot, appraisc, apportion, divide in
kind, borrow on, or lypothecate any and al.l of the trust funds and proj'ert.ios,',,tiLler realty or personl.alty, upon such ternis and coiniliti,,ss a; they a':, dieem
"c:-;t. arid in ;o doing to e>;ecuLe all necessary ,leedl; or otlicr i i:; rillitellL's. No
person dealing witl the TRUSTI.I.1S shall be required to look toL the application
of any money or other property paid or transferrcd to tLhe TIUSTIi.S.

E. To retain any properties, securities, or investments now or
hereafter transferred to theem and to invest and reinvest any such assets or any
fund or moneys coming into their hands as TRUJST :S, in stocks, bonds, secrities
or other properties, real or personal, without being ljmited to inve.;itentts

* as amended January 15, 1976. -3-



'.. -it. t . ' rt j r e: L'L It ,I 1 * l r pt ;i Ib 'iitL:. .ii(l v.i l ,Li. L,
wit LL i ll) n tile

,RLU;I,..S' pazr " ,r lay . ,r d", o l,.pr, t in l ,;ht of" 'v uch inVc.'tr.'.:ts;
Ii r,,Ic d. h, . thver, i.it the "RUSTS :.111 not make invCLments wiLh a view
toward obLiniog :short-Lerzm trading pr_,fits.

F. T) hoLd or register ecuritLis in their names an TRUSILS, or
in tie nnime of their nomines, or to take and keel ) Lite saine uiregisLtred and
to retain Lhem in such condiLioll that thly Will pass by deLivery.

G. To borrow money for anLy purpose in ConiCCLion LWith the adini-
stration Of Lite tr-.!r;tA alnd Lo encumnber or pledge all or any part of thet rust
properties as secutrity therefor.

Ii. To pay all reasonable coss, charges, and expenses incurred in
th~e adininistratioja of the trusts.

1. To pay from principal or income such a;se;sinents, expenses, or
suin:of money aS Lte TrIUSILES dmcin expedient foIr thC protection of any of the
trust investmcnts.

J. To employ such agents, attorneys, and counsel, itIcltding invest-
irent counsel, as may be reasonably necessary or desirable in managing, protect-
ing, and investing tile trust funds, and to pay them re isoaiable compensation
therefor.

i:. to contract with others and to Stipulate in the contract or
contracts against time personal liability of tile TRUSTES.

L. fo voLe, in person or by proxy, ammy !;tock field in trust and
to exercise any and all rights of stockholders, bondholders, anid securiLy
holders, witih rcspect to any stocks, bonds, or other securities ic I.d in trust,
incli;diing tlm exercise of subscription vights and conversinn privilet.,es, and
to participat,. in coisolidation, merger, reorgaiiz.icn. or financial, read-
jusUrent of any corporation or corporatLots, including tie ecxhatge of securi-
ties and sto.k in connection Lherewith.

1. To defend suits at law or in equity or before any other bodies
or triunals, affecting the trust; to begin suits and prosecute the same to
final judg::cn or doi,:re; to compromise claims or fuits or.:;ubmIit the same to
;Ibitrt ini; to maiClaio actions-14o.forecLose ::ortgage: which, may at ,-.ny Lime
fori ; art of Lhe Trust or, in lieu of foreclosure, to accepL deeds from tile
owners.

N . To do any and all oLher acts and things necessary, proper, or
advisable to effectuate tihe purposes of tile FUNU.

,NoLwitlist;mding the forei,in g grant of lowe'rs , tLi IISteTRSTEES :;-iall
-- nct c agcng iln any proiibited trananti on wi thin tilt meanaitLs gof Section 50J (c)

of the Internat 1Reveiti:: Code of 1954 (or the corresponding provisions of any
stimhse .it en t United .itaLt,:; lrvmilue iaws), nor shalL -heyv : ., ,- m, I a ir . in¢riiiio ill
.v,,cim manner as to involve a denial of tax exmpltrn' ,," ier Section 504 of the
said Code (or thme said correspotnding prov'iions).

fn the exrcise of any of tite powers herein conferred the TRUSiEES
shall be free and wholly exonerated front liability on acrount of any honest
error of judgment or by reason of acts or tlin;s done, suffered, or omitted in
good f.ir i and wit-oIit willfti, defaultL or neglect.

-4-



A. Sep.-t i;lt i T . ilie T U'f11U IliS shallII keep a Li proprty of LheC ruist

as a sep arite Ilnd di StLiCt tNud and ini suchIni tic I a-, to b)-evit if jab Ic an d

shual l not iT1LccrninFgle such fuild with thecir personal ftind'k or funds fur other
purposes. ill no event sha.-ll any fundf; or property of thle 1VU'!D be used for thle

):.CiC railmpirposL's of cLhe League of tow1ien Votcrs, or for iy purpose not hereinl-

above provided.

B-Uopos i Lto i-v.rihe Cash ftund!; of thle FU:1) shall. be kept in -.li ac-

crilvt maint iined in11the cna::ie of the FUMI) in such depou it-ory as the TRUSTEES
Msha IlIfrom timne to titte select. Such decpository, shaLl be hereby authorized to

pay out from the funds oil deposit on the sigiature of any individual who may
trorm time to time be given a powcer of atton-icy for surli purpose for ox:oil behalf
of the TRUSTCLS', or upoti the signature of any three TRWSTh1A'S.

ART1CLEL V1

Tue MiS E~~Sshall 1n0t be entitled to any compensI..t il) f or se'rv ices

rendecred as TRUST1EE$5 but a reasonzab Io and propor c'npuml onwy be paid to

any TRUSiTi7 acting in a professio'nal capacity in behialf of LtheRill).

ARTiOLIL V11

Durac i on

The du rat iton Of Lthe IULi-) shi 1.1 hbe p'rpct u;i 1, sub iccctLo cc rwii nationf
on y 1VOLC Of Otu 'Oatd Of Dirctors of the Leagize of Uvmct Voters or by thle
following Circuw-stant-es:

in the e.'ctit of dissolution of Lthe Le ' 1;'11 (if V~oriicui Voturs of thle
United StacLcs, the reb ',v' making it impossible for thle iew' TIRIiS.11-LS to he elected,

Lthe tiien existinig ioacd of Trustees of the FUND sh,;i LI become Gri f-pcrpetiiating.
Thereafter, any v ' caicies resulting from resignation, death, or inabilitv to
se_ rvc Shall be filled by majority vote of thuc reniaiuuiiuug RUSTE.LS. The FUND
sha.ul be automaticAly terinitiatcd upon fai lure of anty such Selt?-perpecuatinG
Board of Trustces, to fill. any vacancy withuin a petlod of one year. Termina-
t ion inay also lie ef Lccted by a tinainou:; vote of aiiy suich self-perpetuating
Board of tIrustees.

Upon te t'i nat i onof tile VFI) , Lit! TRUS.LES flin1 I distribute .nu.1or

its ausSCL:; to:nlwhmit(, it-prubI it chuaz I tabIt-, ~'jllii t, II t'rauuy. or edfuC:'t Joil.u

itr'm g1uauizat Lolls a~.,; wde::Crihotd Iin Sect:ion 501 (c) (1) of Liti- lhi crnil. i-vou-te

Lode of 1954 (or the corresponiding provisions (of al 1tbeulLU1~dSa
14evotitue Law,.) , anid shall initOw Op inioan (ifthe TaS'h bu beSt able to
effectuatetLhe purposes of the FUNID heveinabove expressed.

ARTICLE VIii.

Applicable ILaw

The L. ms IL e rein crc: ted siul II c dn i ihte odl i t he lDi.- Li jt (if
Columbia arid to the extent feasible shiall be kept in said Dbsrit:t. it iS the

-5-
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lC i . r11 0''d ,id nLe rpreLed .Cord i I L() LIlt- J *r..q. ',f I ' [itC : L' :L of )I]UnthL) a,.Ild t at tlo p.1 rt r:; Iin .il i tg,.; ii ..:;i1ect I L re L .I, i g ot 1 ilwe d i)y . uci J.,.,..
JI iS rt .Lc ,o, Jia.h,vor, :liL L In.tbe d ..i,'d ;I Ii iu Lat ioll 1 u ulmv of the pcwe .s(if the "LI U'I'.S, or LO lrvvent: their 'tivesting in prUpelLieS, real or pcrsonal,
located outside Lite DisLrict of Columbia.

ARTI C L. X

f;j'cci l I"ovwer fL() [ U:.tuCS

Fihe LI{JS LS slit.ll have p wer, by uianimo, iisiction in ".riting, andsI:bjecC to approval by thc Board of Di ecto[r: of the Leagut! of Women Voters
(if Ve said orgalizatj~otl i.s il eXiSLCe), :nto make such cLrifving, admini-
strative, or other ancndmc[nts to this Trust Agreement as are consistent with
the purposes of Othis Trust; provided, Iowevut, that no arecndmenct shall be madeto AwRICLE 11, eilating to purpose, nor to AIHTIC1.L VII, reJating to duracion,nor shall any such a;Iendmet grant Lo the TRUSTI'ES a typower expressly dcnied
to them in ARI'UL IV.

ARTICLE X

\CccpLtaunceCh Th'"RUSI'ES lbV joining in the execut ion of this Agreement signifytheir acceptance of the trust. The LruSt upon execution hercof shall be given
effect as of the day and year first above written.

IN WlTOI'CS WIl OVIII.I(F, tle partLiCs hereLo 1,1ive SOL their" hands andtt fi:.e:d their seals on lthe succeeding pages oil the day and ye l StaLcd by their
6ii-
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Ioter Education"Tracts Jeopardize

Lobbies' Tax Exe mptions

By Joanne Omang blasted In olU Industry trade assocla-
s'sbmnton Post Staff Writer tion missives to its members, sinc

Ths Internal Revenue Service has that kind of association is permitted
chan ,ed Its rules to halt most of the some political activity. But the Na-
"voter education" literature that is the tional Wildlife Federation won't he
%tock in trade of the country's tax- able to tell its 3.5 million members
exemut o.-anizations. about it, Thomas said.

!n a 1978 action that affects elec- "These guys turn on us and say,
tious for the first time this year, the 'Why can't you tell your people what
iR decided that most traditional vot- we've done for you? I'm being killed
ers', guides, candidate questionnaires and you're not helping,'" lamented
and issue scorehoars are political federation vice president Oliver
Iracts in disguise. Since groups-hat re- Hauck. "Their eyes glaze over when
ceive lax-deductible funding are pro- we try to-explain the technical reas-
hibited from engaging In any political ons."
campaign activity, the voter education The IRS firstisled In early 1978 to
material is now banned too, on pain ban all voters' guides, but revoked
of loss of tax-deductible statuL .. .%- that after a major outcry led by the

The result, according to Joel Thom- - 'League of Women Voters. In June
aS.(general counsel of the National 1978, a new ruling softened the ban
Wiklte Federation. is that "the good Ito allow publication of voters' guides
guys" who support the nation's mind ,on "major legislative issues" as long
boggling range of special interests are '

, as they contain no editorial opinion
goitig unthanked for their efforts and 1ior Implication of approval or disap-
are' beginning to think the interest j'proval.
grouia are ungratefuL :i - "- * '3'Xut qusatre that concenti-ate

Flr example, a senator who Wants to only on "a' narrow range" of issues
votL to expand wilderness areas in were forbidden. That effectively pre-
Alaska this week can expect to be vents any special Interest group from

ments or denunciations, the ban was
interpreted until 1978 to allow the
"educatiorial" newslet~ers that moni-

tor congressional action on a group's
concerns, is long as readers were al-
lowed to draw their own conclusion5

"But now we're not allowed to tell

our grass-roots people whom they can
thank," said Dr. Elvis Stahr. counse-
lor and past president of the National
Audubon Society. "It's hard for our
people who are interested in issues to
know it they're accomplishing any-
thing or not when they write In."

The United Church of Christ has
appealed the 1978 ruling to the com-
missioner- of internal revenue and
will take.the Issue to court If the
appeal is. denied, ac toUCC
legislative counsel._r W.LynEn
"Our constitutional rig s ha-Ven't
just been chilled, they've been froz
en," he said.

The ruling Is ambiguous in several
respects khe said. It eliminates, "nar-Frow' questionnaires but does not de-
fine the term. "How narrow is nar-
row?" asked Maudine Cooper, Wash-

Ington vice president of the National

Urban League.
The Urban League, she said. has

always published "the records of
everyone, on the issues we're- con-
cerned with, and we'll keep doing it

/ until we get an interpretation of the
word 'narrow.'"

That could mean trouble with the
IRS. [n its 1978 ruling, the agency dis-
allowed an unnamed conservation
organization's voters' guide as too nar-
row, even though it covered a range
of environmental questions.

What really irks the groups con-
cerned Is that Industry trade associa-
tions can use part of their money for
politicking while the nonprofit groups.
cannot.

' Business leagues, chambers of com-
merce, real estate boards and boards
of trade as well as trade associations
like the National Coal Association
and the Chemical Manufacturers As-
sociation all live like the smaller
groups on tax-deductible dues!'from

.,-their member businesses. "
V' But unlike the educational groups,

the business groups may receive some
nondeductible funding, pay taxes on

valuating the positions of politicians

land candidates on its favorite: issue
_or issues. - ",--_-_--.,

And so it should, saivaward Sh_-
onfeldc special assistant for exempt
4rg&nization matters at IRS.

"Why would an organization distri-
bute a voters' guide on selected is-
sues among the electorate during a
campaign, if not to influence the vot-
ers?" he asked. "If there's a wide
range of Issues It's okay . . t de-
pends on the facts and circumstances
of each case."

@ The ban on direct or Indirect partici-
patlon or Intervention in political
canpaigns Is for "charitable and edu-
cajSLnl"groups only and was gkeq
onto aii6Tf"rtHM M5 as-n amend-
ment on the Senate floor by the then
minority leader, Lyndon B. Johnson.

Allegedly Irked by opposition to his
1952 reelection from one nonprofit
group, he got the measure passed with
no committee scrutiny or floor debate.
Thhr leaves regulators very lttle leg-
islative history for guidance on just
what the ban means.

While It clearly prohibits endorse-

It and use It for poltical activity like
naming their friends and enemies.

Taxwlse, the two kinds of groups are
equal, said Schoenfeld, pointing out'
"In no case can a taxpayer get a de2
duction for payments to any associa-
tion for political activity." over the
$50 individual contribution that every-
one may deduct, he said.

Trying to explain this difference to
members of Congress is further com-
plicated by the difficult distinction
bet wee n lobbying for legislation,
which the educational groups may do,
and political campaigning, which they
may not do. That means, according to
the IRS. that the groups may not in-,.
form their members whether the lob- \
bying changed anyone's mind. for that "
would be endorsing candidates' views/

The constitutionality of the ban on
charitable groups' political acts has
been upheld several times in court,
but Lynn of., the United Church of
Christ said his group's argunlent'
would be different ' ,"'-
,, It would focus, he said, on the proN
vision of free speech rights to trade >
associations w hIle• the charitable.'
groups are denied such rights. /"

...... .... ..
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&!:The League
It appears that the League of Wo

' does not adhere to Harry Truman's
buck stops here." The league's most
ing that participants in the pi'esid,'i,
will be determined by the results o1
puilic opinion shows that it knows h
the buck.To qualify as a participant,
must rcelve at least 15 percent of the
polls, Under this criterion, George W

,,managed to win five states in the i
,election but who received only 13.5
the popular vote, would not have qua

i *I believe the league's decision is ho
Z'rong. If there is one lesson that

learned during this campaign, it is tl
not predict the future. They simply
attitudes of the American people
that have changed again and again
this campaign-at a given point in ti
league is ready to let the crucial
whom the American peopre will he
hear in a presidential debate be dete
polls taken in August.

I have another, more fundamenta
the American people seeri to be look
particular quality in this presidenti
leadership. I find It irouc that the

"This use of surrev" res
is a perfect example o
misuse of the tool."

Women Voters has decided to provid
ship-to let the polls determine whc
in the debates.

As a pollster who has been measu
opinion for 15 years, I believe strong
vey research does and should play a,
role in our democratic society. Howe
leetion of participants for the debate
of the roles of polling. The polls ha
for inuch criticismn in recent months
miuch of this critlcisin should he aini
\ ho misuse and misread the polls.

The use c survey research to de
should participate in the 19M0 pres
hales is a perfect exanille of nists
of survey research. It serves neithei
nor the polling industry well. Dur
year, I have witnqssed the volatility
dictability of the American people
polls. There is no reason to believe Ili
80 days will find public opinion any
than It has been in the frrst 230 days
Nevertheless. the League of Womet
derided to let polls taken within a sl
of time determine which candidate
lowed to participate in Its presldenti

, Passes the Buck
men Voters Let us look at some of the pitfalls of using sur-
adage, "The vey research for sti'h a purpose:
l' t''ell ilil- A sa lelslt' izeo of 1,51 I he llo'lal iatlional

Itlal dehates samllple hits a ziiarg n of error of plus or iinus
f surveys of at least 2 percent, assuming the survey % %,I, con-
how to pass dlucted under the stri('test methodl ilogical
a candidate procedures. This means that a candidath ' %ho
e vote In tle receives less than 17 percent of the vole Ii the
Vallace. who survey could be well above or below the arbi-
18 general trary 15 percent the league has defined. A can-
i pe'r'eitt of di(late who received only 13_percent of the vote
iftled. could alho qualify under the margin of error. Iti

oth bad and other words, because of the nargin of error, the
A has been league may include a candidate who should not
hat polls (to qualify or it may eliminate one who should.

reveal the * A national survey ignores the tact that an in-
e-attitudes dependent candidate can significantly affect the
throughout Electoral College results because he may garner a
ne. Yet the great deal of support from one region or state.

decision of * The survey could not be taken at a ,%orse
allowed to time-when the political process is most uncer-

ermined by tain. The Denocrats have just concluded thteir na-
tional convention, and it is likely that there may

il objection: be some short-terni distortion of voter attitudes at
ing for one this time. Yet 30 days prior to the first dehaie, the

ial election: league will determine who is to qualify.
League of 9 A single question determining the st;rn(ling

hardly provides a true understanding of elec-
tion dynamics. We know fromn our owi p,,lling

aich that sonic candidates who (to not show tip well
in the current standings have great appeal to

f , the voters, but one questiott will be enough for
the league's purposes.

* There are a number of methodological ques-
tions that anyone in survey research will want an-
swered before accepting the results of the survey:

de follower- Is the survey interviewing only likely voters?
o should be How will the survey determine who is a likely

voter? Will respondents be interviewed by tele-
iring public phone and, if so, how will the survey ensure that
gly that sur- the type of voter who does not own a telephone is
iI iiportant represented? If the sample is not a perfect eii-
ever, the se- croscosil of the voting universe, will the league
es is not one use a wet/tilting prouedure' Will the weimchted
Ave cone in and unweighted figures he available?
i, hut I think Debates are neessary to stirutre a t ilogue
n)e(l at those and to hell; !he voters untlerstand what ;in ej'i'-

Iion is all aboit. A vo'tintrv that is gi'opmig to
ermine. % ho find its ioitnml'ii.gs badly needis a series of ti'si-
sidlential (le- iehtial (lebates in 1901, and ihe leatmiepov, ides
e of tile tool a v'aluable servir lItI Ilpons.tolil iMtin.
I 'he league lit as Harry TItunian said. 'if vo t 'at't s.talid
ng tile past the heat, gel out of the kitrlihen." If the league
r and nilpre- (annot stand the heat of the selection process, it
and of the should delegate this espmUisiility to oilters

fat the next who are willing to itake tough decisiois.
more stable
of this year.
a Voters has
Ingle period
.S will he al-
al debates.

'The writer, a public opinion pollster, con.
ducted the polls for Edward Kennedy's primary
campaion and does professional polling J'm" a
large numer of gomernor, sem'.sra otd other
Jliti, iuIns.
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Cartei, Reagan Deadlocked on Debate"".
DEBATES, From Al fleaan wants the date of the Initial Carter officials expressed coftcn

protestations that their discussions
yesterday were friendly and helpful,
it appeared that the two sides were no
closer together when they finished
than when they began.

"It took three Pr four meetings to
ret thin-s rfor the debatesl worked
out in 1976," Strauss noted.

On one mior point it appeared that
the two sides had been taking past
each other.

Strauss and presidential press sec-
reta-y Jody Powell said they had been
unable to get an assurance that at
least one of the debates would be be-
tween only Carter and Reagan.

Baker expressed surprise when that
statement was repeated to him. "If we
h.aven't given them that, we give it to
them rizht now," he said. Reagan is
on the record favoring a head-to-head
debate as well as one including any
otner candidates who meet the league
criteria.

It is the Carter forces' preference
and "almost insistence," Strauss said,
t hat a head-tohead debate be the first
encounter. Baker was adamant that
lea:an wiU not agree to any debate
in advance of the first league-spon-
sored debate. which is scheduled for
'cpt. 18 in Baltimore.

Carter soucht to embarrass Reagan
into an earlier head-to-head meeting

by accepting the invitation from the
National Press Club. Powei an-
nounced yesterday that the president
hopes Reagan wilU also accept the in-
vitation and that the debate can be
held as soon as possible.

league debate pushed back a few days
because he has an important fund-
raiser in Texas on Sept. 16 and want s
more time to travel to Baltimore, to
prepare himself and to rest before the
tdebate. The league said it has no ob-
jection to a change of date.

Carter would like the first debate to
be moved ahead to the second week of
September.

The two major candidates also disa-
gree over how many debates should
be held.

Baker said Reagan wants two presi-
dential debates and one vice presiden-
tial debate. He held out the possibility
that if negotiations remain difficult,
there might be only one presidential
debate.

Strauss said Carter wants as many
debates as possible, under the league's
sponsorship or that of others, and
wants them held in all regions of the
nation.

Baker said that his side doesn't
wvant more than two debates because
"then we'd spend the entire campaign
debating." lie said that as the chal-
lenger Reagan needs time to hold his
own campaign events around the
country.

In the first 16 days of September
following the formal kick-off of the
Reagan campaign, the challenger's
schedule calls for him to spend eight
days in Washington; five of them are
days off.

that Reagan was dragging ourt'le.
planning discussions in order to Ien"

sure there would be time only for one
or two debates.

The league, which organized. the-,
1976 presidential debates, announced
a series of three presidential debates
- in Baltimore, Cleveland and Port-
land, Ore.. and one vice presidential
debate, in Louisville.

Ruth Hinerfield, head of the
league's Education Fund, said she wiU
call a board of directors meeting as
soon as possible to discuss the prob-
lems raised at today's meeting.

She said the league could change its
debate rules so that Anderson, should
he qualify, would take part in the first
debate, but not in a second.

The board will also discuss the num-
ber of debates, timing, and format;
she said.

Anderson expressed outrage at Car-
ter's efforts to arrange a two-man de.
bate with Reagan. Anderson accused
Carter of "political arrogance" for
thinking "he has a right to tell the
American people . . . who they ought.
to listen to in a debate."

Anderson said he was disappointe~d
that the league had not invited Jim
to participate in the planning nego-
tiations. The Anderson campaign man-
ager. Mike MacLeod, said his staff
would be in touch with Nationad
Press Club officials today amd ask
them to reconsider the club's two-man
debate plans.

m
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD A=D THE )
LEAGUE OF WOMEN VOTERS ) MUR No. 1287
EDUCATIONAL FUND ) C0 43

RESPONSE OF RUTH J. HINERFELD CAri
AND THE i/

LEAGUE OF WOMEN VOTERS EDUCATION FUND =

INTRODUCTION

Barry Commoner, The Citizens Party candidate for

President, has filed a complaint alleging that the Presidential

and Vice-Presidential candidate debates that the League of

Women Voters Education Fund (LWVEF) intends to sponsor in

September and October of 1980 violate the Federal Election

Campaign Act and the regulations of the Federal Election

Commission. More specifically, he claims that the criteria

established by the LWVEF for selecting debate participants are

partisan in structure and effect and that the LWVEF will invite2/

candidates to participate based on partisan considerations.

The allegations have no merit. The determination

to limit participation in the LWVEF-sponsored debates to

significant candidates and the criteria the LWVEF has adopted

are nonpartisan. Moreover, the adoption of the criteria and

any decision to invite or not to invite candidates to partic-

ipate have been, and will continue to be, the LWVEF's independ-

ent actions made solely in light of its overriding purpose of

educating the electorate about the issues in the campaign and

the candidates' positions on those issues.

I/ This response is submitted pursuant to the provisions ofthe Federal Election Campaign Act, 2 U.S.C. S 437g(a) (1), and

of the regulations of the Federal Election Commission,
11 C.F.R. 5 111.6.

2/ Although Mr. Commoner names Ruth J. Hinerfeld as a respon-

lent in his complaint, he does not allege that Ms. Hinerfeld

has in any way violated the Act or regulations. Moreover, as
Ms. Hinerfeld's affidavit shows, the LWVEF is the sole sponsor
of the 1980 debates. Affidavit of Ruth J. Hinerfeld, 1.
Accordingly, we will address only the question whether the

LWVEF has acted improperly in staging the debates.
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There is, therefore, no reason to believe that any

violation of the Act or the Commission's regulations has

occurred, or is about to occur, in connection with the LWVEF's

sponsorship of the 1980 debates. Accordingly, Mr. Commoner's

complaint should be dismissed.

STATEMENT OF FACTS

This matter arises out of the LWVEF's planned spon-

sorship of three Presidential candidate debates and one 
Vice-

Presidential candidate debate scheduled to take place 
this year

in the following cities on or about the dates indicated:

Baltimore, Maryland (September 21); Louisville, Kentucky

(October 2); Portland, Oregon (October 13); and Cleveland, Ohio

(October 27). The debates will be staged pursuant to S 110.13

of the Commission's regulations, a provision with which 
the

LWVEF has considerable familiarity. Since its sponsorship of

the 1976 Presidential and Vice-Presidential candidate 
debates,

the LWVEF worked -cr the primulgation by the Commission 
of a

rule that, like S 110.13, would permit its sponsorship of

public debates among candidates for federal office with funds

solicited by it for that purpose. It submitted pages of testi-

mony and comments to the Commission in connection 
with rule-1_/

making proceedings that spanned a three-year period.2/

Affidavit of Ruth J. Hinerfeld, 1l[1 7, 20.

Section 110.13(a) of the regulations permits the

sponsorship of nonpartisan candidate debates by an organiza-

tion, such as the LWVEF, which is exempt from taxation 
under

£ 501(c)(3) of the Internal pevenue.Code and which 
does not

1/ indeed, it would not be hyperbole to state that S 110.13 of

The regulations was drafted with organizations 
like the LWVEF

in mind.

2/ This affidavit is attached hereto as Appendix A.
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support or oppose political candidates or political parties.

Under S 110.13(b), the structure of the debates is left "to

the discretion of the staging organization, provided that 
(1)

such debates include at least two candidates, and (2) such

debates are nonpartisan in that they do not promote or advance

one candidate over another."

The LWVEF has, of course, a long tradition of

nonpartisanship which it values, and which governs all of its

activities. Moreover, because the LWVEF is a nonpartisan,

educational trust, Article II of its Trust Agreement and its

status as a S 501(c) (3) organization prohibit it from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity. The purpose of the LWVEF is exclusively

educational: to inform citizens about public affairs and, in

particular, the democratic process. Since its establishment

in 1957, the LWVEF has maintained a strict policy of neither

opposing nor supporting candidates for public office. Its

continued adherence to that policy over the years has earned

the IWVEF the trust and respect of the public, and a

reputation of nonpartisanship. Affidavit of Ruth J. Hinerfeld,

31!, 4.

Thus, when the regulations became effective on

April 1, 1980, the LWVEF undertook the task of structuring

the 1980 debates in light of: (1) its nonpartisan tradition,

its Trust Agreement, S 501(c) (3) of the Internal Revenue

Code, and the nonpartisan requirement of the FEC's regulations;

and (2) its exclusive educational purpose of providing

information about Presidential and Vice-Presidential candidates

and their positions on the issues in a manner likely to be most
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LWVEF did not believe that participation in the debates neces-

sarily should be limited to only major party candidates, as is

clearly permitted under the regulations, the LWVEF determined

that its purpose of educating the electorate in a nonpartisan

manner would best be accomplished by developing criteria that

would permit participation in the debates by both major party

and non-major party significant candidates. Affidavit of Ruth

J. Hinerfeld, it 8.

Before establishing these criteria, the LWVEF re-

ceived input from the Advisory Committee that it had established.

The Advisory Committee, a group of 27 prominent citizens havingl_/
diverse backgrounds and varying political affiliations, 

was

set up for the purpose of providing advice and ideas with

respect to the debates. It was not involved in the actual

decision-making process. All decisions were the responsibility

of the LWVEF alone, and no one other than the members of 
the

Board of Trustees, the LWVEF's staff and legal counsel was

even present during the meetings in which the criteria were

considered and adopted. Affidavit of Ruth J. Hinerfeld, 9.

On August 9, 1980, the LWVEF Board of Trustees by

unanimous vote formally adopted the "League of Women Voters

Education Fund Criteria For Selection of Candidates 
To

participate in The 1980 Presidential and Vice Presidential
2/

Debates". The adoption of these criteria was a decision

made by the LWVEF Board of Trustees alone; this decision was

not in any way affected by the positions or views of any of

the Presidential candidates, their running mates, or their

1/ The members of the Advisory Committee are named in

Attachment A to the Affidavit of Ruth J. Hinerfeld.

2/ A copy of this document is attached to the Affidavit ofuth J. Hinerfeld as Attachment B.



representatives. In addition, the LWVEF has had, and will

have, exclusive responsibility for-applying the criteria and in

selecting participants. Affidavit of Ruth J. Hinerfeld, 1 10.

Because the debates are intended to educate the

public about campaign issues and the candidates' positions on

those issues, and to effectively stimulate increased voter

interest and participation in the general election, the LWVEF

determined that it would invite to participate in the debates

only those Presidential candidates who have a possibility of

winning the general election and who have demonstrated a signi-

ficant measure of nationwide voter support and interest. The

three basic criteria selected by the LWVEF for Presidential

candidates are: (1) Constitutional eligibility; (2) presence

on the ballot in enough states to have a mathematical possibility

of winning a majority of votes in the Electoral College; and

(3) demonstrated significant voter interest and support.

Affidavit of Ruth J. Hinerfeld, if 11.

The third criterion is particularly important.

Within any debate framework, there is an inverse relationship

between the number of participants, on the one hand, and the

time available for the expression of views and the opportunity

for effective interchange between or among the participants,

on the other. Debates that are too lengthy or that include

candidates in whom the public has little voting interest will

not effectively serve the purpose of the debates. To accom-

plish its purpose in the limited amount of time available in

the debates, the LWVEF decided to limit its forum to candidates

whose participation would most likely be critical to the elec-

torate as a whole, that is, the candidates whom the public

itself regards as truly significant candidates. Affidavit of
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In order to ensure that application of the third

criterion would be nonpartisan, the LWVEF decided that it,

like the other two, should be capable of objective application

to the extent reasonably possible. After careful consideration,

the LWVEF determined that two reasonable and objective indicators

of voter interest and support are: (1) nomination of a candi-

date by a major party; and (2) as to non-major party candidates,

a 15 percent standing in nationwide public opinion polls or a

standing equal to that oL' a major party candidate, whichever is

lower. The 15 percent figure is exclusive of undecided respon-
1/

dents. Because the LWVEF determined that receiving the

nomination of a major party satisfied the criterion of a

significant candidacy, it decided that in the event that a

major party candidate had a standing of less than 15 percent

in the polls, any other candidate with such a standing also

should be considered significant and of sufficient interest to

the electorate that his or her participation in a debate would

be warranted. Affidavit of Ruth 3. Hinerfeld, 13 13.

The LWVEF also determined to retain, throughout the

debate series, the option to reassess the participation of non-

major party candidates in the event of significantly changed

circumstances. The LWVEF did so in order to permit participation

in the second or third Presidential debate by candidates who did

not satisfy the criteria in early September and to permit ex-

clusion of a previously invited candidate whose participation

no longer would advance the purposes of the debates. Affidavit

of Ruth J. Hinerfeld, 4,114.

1/ This means, for example, that in a poll where 10 percent
'f those polled were undecided, an actual showing of only 13.5
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The LWVEF recognized that public opinion

polls merely attempt to measure how the electorate would

vote as of the time the polls are taken and and that they do not

attempt to measure who ultimately will win the election. It

is because they do reflect contemporaneous electorate

attitudes that polls are useful to the LWVEF. The LWVEF

concluded that a determination of those candidates for whom

the public would vote at any given time is a good, even if

not perfect, measure of whether the electorate considers

candidates to be significant. in recognition, however, that

polls are imperfect devices to determine public opinion and

that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted

polling organizations. By examining the results'of several

different established and respected polls using somewhat

different methodologies, the LWVEF concluded that it could

exercise a reasoned and fair judgment whether the voter support

and interest standard is met by non-major party candidates.

Affidavit of Ruth J. Hinerfeld, if 15.

The LWVEF also concluded that the best test of

voter interest in a candidate is the traditional trial-heat

type question that asks simply and directly for whom the

public would actually vote if the election were held today.

Other possible questions that conceivably might have been

asked involve a series of difficult and controversial

hypothetical questions and were less likely to yield reliable
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information about the question in which the LWVEF is inter-

ested, namely, the degree of support of, and interest in,

particular candidates by the electorate as a whole. Affidavit

of Ruth J. Hinerfeld, 1 16.

In deciding to adopt a 15 percent figure as the

required level of support in the public opinion polls, the

LWVEF recognized that there is no single magic number that

separates significant from insignificant candiates. However,

the 15 percent threshold figure, which was the lowest level

of support suggested by any member of its Advisory Committee,

was intended to take into account the fact that the results of

polls are subject to a statistical margin of error and to other

imperfections. Thus, the LWVEF recognized that the higher the

threshold figure adopted, the more likely that the statistical

margin of error would result in the exclusion of a candidate

who is, in fact, significant. On the other hand, for the

same reasons, it also took into account that a lower threshold

would have increased the likelihood that candidates who are not

significant would be included. Affidavit of Ruth J. Hinerfeld,

17.

The LWVEF therefore concluded that the use of the

15 percent figure, together with the use of several different

polls and the exclusion of undecided respondents, provides a

reasonable degree of confidence that statistical margins of

error will not result in exclusion of candidates whose

participation would advance the purposes of the debates. Con-

versely, the LWVEF concluded that a consistent showing below

15 percent would permit it to make a reasonable judgment that

a particular candidate was not of sufficient interest to the

I
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electorate to warrant participation in a debate with major

party and other significant candidates. Affidavit of Ruth J.

Hinerfeld, 1 18.

At the time the criteria were adopted, the members

of the Board of Trustees knew, as did all informed citizens,

that President Carter at one time had expressed his reluctance

to participate in a debate with non-major party candidates.

The LWVEF also was aware that several non-major party candi-

dates wanted to participate in the debate series, and it

anticipated that these candidates would object to whatever

criteria the LWVEF established if their application resulted in

non-participation. Affidavit of Ruth J. Hinerfeld, 1 21.

The LWVEF was, however, firmly committed to the

belief that the debates should be structured so as to best

serve the interests of the American electorate rather than what

any particular candidate perceived as being in his own best

interest. It remains committed to that belief, and it also

believes that its candidate selection criteria fulfill that

commitment. Affidavit of Ruth J. Hinerfeld, i 22.

In accordance with the foregoing criteria, on

August 19, 1980, the LWVEF extended invitations to debate to

the two major party candidates, President Carter and Governor

Reagan, and their running mates. On that date, letters also

were sent to all 6 non-major party Presidential candidates,

required by law to file quarterly reports with the FEC, and who

indicated that they met the financial threshold established by

the FECA and who had not formally terminated their candidacies.

These letters informed them of the criteria selected by the

LWVEF, and requested information with regard to the ballot

access criterion. The August 19 letters also sought to ensure that

the tentatively scheduled debate dates would be acceptable to all

prospective participants. Affidavit of Ruth 3. Hinerfeld, 1 19.
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Previously, on August 18, the LWVEF received a

letter from counsel for the complainant in this proceeding

objecting to the 15 percent standard and requesting the

inclusion in the debates of Mr. Commoner and his running
1/

mate, LaDonna Harris. This letter apparently was in

response to the LWVEF's public announcement on August 10, of

the candidate eligibility criteria. In a letter dated

August 22, the LWVEF denied the request, explaining why it

had selected the 15 percent standard and reaffirming its

commitment to invite to debate any of the six non-major
2/

party candidates who satisfied its criteria. On August 28,

Mr. Commoner filed his complaint with the Commission.

By September 9, the LWVEF received the results of

the several nationwide polls conducted during the periods

August 27 and September 6 -- the most recent polls prior to

that date. On that day the Executive Committee of the

LWVEF's Board of Trustees carefully examined these polls and

several others conducted during the period August 14 to
3/

August 23. The Committee also received the advice of Dr.

Herbert Abelson, Mervin Field, and Lester Frankel, independent
4/

experts on polling. Albert H. Cantril, President of the

National Council on Public Opinion Polls, brought the names

of Dr. Abelson and Mr. Field to the attention of the LWVEF,

and he was also consulted on their recommendation of Mr.

Frankel. Affidavit of Ruth J. Hinerfeld, 23.

1/ A copy of this letter is attached to the complaint.

2/ A copy of this letter is attached hereto as Appendix B.

3/ The results of these polls are set forth in a chart
ippended to Affidavit of Ruth J. Hinerfeld as Attachment C.

4/ The qualifications of these experts are set forth 
in

ffidavit of Ruth 3. Hinerfeld, 23.
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These consultants, after examining the results of

the nationwide polls selected by the LWVEF, advised that they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes," and that in their

"individual and collective judgment, John Anderson at the

time of the September polls had a support level of 15% or1_/
higher." Affidavit of Ruth J. Hinerfeld, 1 24.

After careful consideration, the LWVEF Board of Trustees

concluded that of the six non-major party candidates to whom

letters were sent on August 19, Mr. Anderson had satisfied its

criteria. Mr. Anderson alone had a consistent showing in excess
2/

of 15 percent in the polls. The other non-major party candi-

dates, including Mr. Commoner, had only insignificant levels of

voter support. Affidavit of Ruth J. Hinerfeld, if 25.

Accordingly, on September 9, 1980, the LWVEF invited

Mr. Anderson to participate in the 1980 debates. As of this

date, Governor Reagan and Mr. Anderson have accepted the LWVEF's

invitations. President Carter, however, has informed the

LWVEF that he will not participate in the September 21 debate

to be held in Baltimore. The LWVEF expects to proceed with

the Baltimore debate whether or not President Carter ultimately

agrees to participate. Affidavit of Ruth J. Hinerfeld, it 26, 27.

1/ The statement issued by these experts is appended to
Affidavit of Ruth J. Hinerfeld as Attachment D.

2/ This level of support was achieved even without excluding
Undecided responses. Had those responses been excluded,
Mr. Anderson's level of support would have been even greater.
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The insignificant levels of voter support for non-

major party candidates other than John Anderson are also

shown consistently in the results reported not only in seven

of the eight polls used in the LWVEF's determination which

reported results for non-major party candidates, but also in

three earlier polls. In nine polls taken between August 5

and September 6, 1980, the reported results for no non-major

party candidate other than Mr. Anderson ever exceeded one

percent and the reported result in the tenth poll for all

such candidates other than Mr. Anderson did not exceed three
l/

percent.

ARGUMENT

Mr. Commoner claims: (1) that the LWVEF's candidate

selection criteria are partisan because major party candidates

are treated differently from non-major party candidates; and

(2) that the fifteen percent standard for the demonstration

of voter support and interest by non-major party candidates

is improper. These claims are unfounded.

Mr. Commoner's claims rest upon both an erroneous

understanding of the Commission's regulations and an incorrect

understanding of the facts. In essence, Mr. Commoner asks

the Commission to misapply its own regulations, and to

ignore the Explanation and Justification accompanying 5 110.13,

which the Commission provided for the very purpose of explaining

the meaning of that section. In support of this request,

Mr. Commoner serves up inaccurate and incomplete information

and pure speculation.

As we demonstrate below, the LWVEF's candidate

selection criteria are nonpartisan and in full compliance

with the letter and the spirit of the Commission's regulations.

1/ Affidavit of Ruth J. Hinerfeld, Attachment E.
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First, under Commission regulations, debate sponsors may treat

major party candidates differently from non-major party candi-

dates and limit participation in debates to significant candi-

dates. Second, the decision of the LWVEF that its voter support

and interest criterion can be satisfied either by nomination

by a major party, as defined in the Federal Election Campaign

Act, or by a showing of fifteen percent in public opinion polls

in the case of non-major party candidates is a reasonable method

of separating significant from non-significant candidates. Third,

in any case, it is abundantly clear that Mr. Commoner does not

meet any reasonable test of significance. With a one percent

showing in numerous public opinion polls, his candidacy properly

may be regarded as "hopeless." Buke v. Valeo, 424 U.S. 1, 96

(1976). In addition, it is clear that the LWVEF has applied

its criteria in a nonpartisan fashion and in light of its over-

riding purpose of educating the American electorate.

Finally, Mr. Commoner mistakenly brings to the atten-

tion of the Commission Constitutional questions, and erroneously

claims that the LWVEF has violated his Constitutional rights.

Although such questions are beyond the jurisdiction of the Com-

mission, we will address them briefly here. Under applicable

law, it is clear that: (1) the LWVEF sponsorship of candi-

date debates is a purely private matter, and (2) even if

the LWVEF could be held to the exacting standards of the Consti-

tution, its candidate selection criteria would pass muster.

Moreover, any Government action that would reduce the discretion

of the LWVEF beyond that required by its nonpartisan obligation

would present far more-serious Constitutional questions than

those raised by Mr. Commoner's complaint.
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I. THERE IS NO REASON TO BELIEVE THAT THE
LWVEF HAS VIOLATED, OR IS ABOUT TO VIOLATE,
THE ACT OR THE COMMISSION'S REGULATIONS

Section 110.13 of the Commission's debate regula-

tions is the provision that sets forth who may sponsor a

debate supported by corporate and union contributions, and

the structure of such a debate. It provides, inter alia,

that "(a] non-profit organization which is exempt from

federal taxation under 26 U.S.C. S 501(c)(3) . . . and which

does not endorse, support or oppose political candidates or

political parties may stage nonpartisan candidate debates in

accordance with 11 CFR 110.13(b) and 114.4(e)." 11 C.F.R.

S 110.13(a). The LWVEF, which has a 23 year history of non-

partisanship, is exempt from taxation under S 501(c)(3) of the

Internal Revenue Code. Accordingly, it may use its funds and

those donated by corporations and labor unions to sponsor
l/

nonpartisan candidate debates. 11 C.F.R. S 114.4(e).

The "structure" of such debates is expressly "left

to the discretion of the staging organization, provided that

(1) such debates include at least two candidates, and (2)

such debates are nonpartisan in that they do not promote or

advance one candidate over another." 11 C.F.R. S 110.13(b).

For the reasons that follow, the LWVEF has complied with

the only requirement at issue here -- the requirement of

nonpartisanship.

1/ Mr. Commoner's assertion that the 1980 debates violate

Ehe regulations of the Internal Revenue Service and the

Trust Agreement of the LWVEF is unsupportable and concluscry.

Just as the 1980 debates satisfy the nonpartisan requirements

of the Commission's regulations, so do they comply fully

with the LWVEF's Trust Agreement and the rules and regulations

of the Internal Revenue Service. Indeed, during the 23 years

of its existence, the LWVEF has been keenly aware that it must

maintain and strictly adhere to a policy of nonpartisanship to
comply with Article II of its Trust Agreement as well as the
requirements of the Internal Revenue Code. Affidavit of

Ruth J. Hinerfeld, l 3, 4.
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A. The LWVEF Debates Comply Fully With the
Nonpartisan Requirements of the Debate
Regulations.

1. The LWVEF May Limit Participation in

the Debate to Significant Candidates.

In promulgating the debate regulations, the Commis-

sion expressly recognized that "[a] nonpartisan candidate debate

. . . provides a forum for significant candidates to communi-

cate their views to the public." Explanation and Justification,

44 Fed. Reg. 76734 (Dec. 27, 1979)(emphasis added). In provid-

ing such a forum, debate sponsors may, in accordance with the

express provisions of 11 C.F.R. S 110.13(b)(2), exercise "dis-

cretion" so long as debates "are nonpartisan in that they do

not promote or advance one candidate over another." According

to the Commission, "[t]he primary question in determining non-

partisanship is the selection of candidates to participate in

the debates." Explanation and Justification, 44 Fed. Reg.

76735.

The LWVEF criteria for inviting candidates to partic-

ipate in the debates it plans to sponsor comply with the letter

and the spirit of the Commission's regulations. In formulating

and adopting them, the LWVEF exercised its "discretion" and

attempted, in good faith, to identify "significant candidates"

in order to educate the electorate and stimulate interest in

the general election. They "are nonpartisan in that they do

not promote or advance one candidate over another."

Mr. Commoner urges, however, that the LWVEF has

improperly exercised its discretion in determining who is a

significant candidate. Among other things, citing Nashua

Telegraph, MURs 1167, 1168, 1170, First General Counsel's

Report (Feb. 20, 1980), he asserts: "A debate involving only

the two major party candidates is not nonpartisan but bi-partisan."

Complaint, p. 7. MIr. Commoner is wrong.
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In promulgating the debate regulations, the Commis-

sion stated that "[amn organization staging a debate may

invite candidates to participate . . . on the basis of party

affiliation," and "that such an organization could stage a

general election debate to which only major party candidates

are invited." Explanation and Justification, 44 Fed. Reg.

76735. In testimony before Congress, moreover, both the

former and present Chairmen of the Commission reaffirmed that

debates could be so limited. Repeal of "Equal Time" Requirements:

Hearings on H.R. 6103 before the Subcomm. on Communications

of the House Comm. on Interstate and Foreign Commerce, 96th

Cong., 2nd Sess. 14 (1980). If the LWVEF properly may invite

to participate in a debate only the two major party nominees,

then it also may invite to participate only these two candidates

and any other candidate that it, in good faith, concludes

is significant.

That debate sponsors may exercise considerable

latitude in selecting debate participants is supported by

Congressional reaction to the Nashua Telegraph case upon

which Mr. Commoner relies. As the Chairman of the House

Committee on Administration stated in a letter of March 10,

1980, to the Commission:

The Commission should be reluctant in
enforcing these regulations to substitute
its judgment of the propriety of a partic-
ular debate for the on-the-spot judgment of
the sponsor. Before the Commission should
choose to take any action, it should be
clear on the face of a complaint that the
sponsoring of a debate involves something
other than the good faith editorial judg-
ment of the sponsor. The mere fact that a
debate does not include the full field of
eligible candidates should not in itself
be reason to believe that the debate falls
outside these regulations.

126 Cong. Rec. H. 1822 (March 12, 1980) (remarks of Rep. Van

Deerlin) (emphasis added). The Chairman of the Senate Committee
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on Rules and Administration expressed similar views:

I will follow closely the Commission's
interpretation of these regulations, and
urge the FEC to apply a rule of reason to
the end that the FEC in no case substitute
its discretion and judgment for that of
the sponsor.

126 Cong. Rec. S. 2813 (March 21, 1980) (remarks of Sen. Pell).

Moreover, even if there had been no adverse Congres-

sional reaction to Nashua Telegraph, its precedential signifi-

cance would be questionable. First, Nashua Telegraph involved

a candidate debate at the primary level where different

considerations may be present. Second, in that case, the

selection of two of the seven candidates running in the hew

Hampshire Republican Presidential primary was made without the

aid of objective criteria.

Thus, Mr. Commoner's assertion that a debate sponsor

may not, in good faith, invite only the two major party candi-

dates -- or presumably any two candidates it views as signifi-

cant -- is directly at odds not only with Congress' understand-

ing of what the law is, but also with the clear and plainly

worded explanation of the Commission that promulgated the 
rule

1/

in question. Indeed, Mr. Commoner's attempt to dismiss the

Commission's Explanation and Justification of S 110.13 as

"merely conclusory" ignores the very purpose of that document.

Mr. Commoner's assertion ignores as well the signifi-

cant regulatory history of 5 110.13. This regulation was prom-

ulgated in response to Senate disapproval of a more detailed

and restrictive regulation governing the sponsorship 
and fund-

ing of candidate debates, S. Res. 236, 96th Cong. ist Sess.,

1/ In addition, Mr. Commoner overlooks the fact that debate

participants will not necessarily benefit by public 
exposure.

It is impossible to predict until after the debate 
who, if any-

one, may have been helped by participating in it, and 
who, if

anyone, may have been harmed by not participating. Whether or
not participants and non-participants benefit depends on many

factors, including the electorate's perception of the perform-

ance of participants.
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125 Cong. Rec. S. 12822 (Sept. 18, 1979). It is the product

of two rulemakings, 44 Fed. Reg. 76734 (Dec. 27, 1979); 44

Fed. Reg. 39348 (July 5, 1979); two proposed rulemakings, 44

Fed. Reg. 59162 (Oct. 12, 1979); 42 Fed. Reg. 35856 (July 12,

1977); and hearings before the Commission on September 12,

1977, and October 23 and 24, 1979, at which numerous parties,

including the LWVEF, testified and submitted comments. To

argue, as Mr. Commoner appears to, that the Explanation and

Justification, which accompanied S 110.13 to the Senate floor

the second time, is not a carefully considered explanation by

the Commission of the meaning of that regulation, and that

the Commission did not mean what it said, is to miscomprehend

the administrative process.

Moreover, even under the Commission's more detailed

and restrictive predecessor to the present 5 110.13, the LWVEF's

criteria would have been proper. Former S 110.13(b)(1)(i) pro-

vided that if a sponsor invites one general election candidate

who has been nominated by a major party to participate in a

debate, then the sponsor must invite all candidates nominated

for the same office by any major party to participate in the

same debate. 44 Fed. Reg. 39348, 39350 (July 5, 1979). How-

ever, the sponsor also had "discretion to include any minor

party, new party, independent or write-in candidate in any
l/

debate held under 11 CFR 110.13(b)(1)." Id. As the Commis-

sion made clear in the Explanation and Justification accompany-

ing that section, "(this structure is designed to permit

1/ Former § 11C 13 (b) (1) (v). The requirement contained in

'ormer § 110.13(b)(1)(iv) that all minor party candidates
should be invited to participate in the event that only one

major party candidate agrees to debate, would not have applied

because in this general election, there are no minor party

candidates as defined in the Federal Election Campaign Act.
See former S 110.13(b)(5)(ii), 44 Fed. Reg. 39351.
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participation in a debate by significant serious candidates

for the same public office." Id. at 39348 (emphasis added).

Former 5 110.13 was disapproved by the Senate, how-

ever, on September 18, 1979. One of the Senator's major con-

cerns was the restrictiveness of the debate structure mandated

by the Commission. As stated by Senator Hatfield, a co-sponsor

of the resolution of disapproval, "I question whether Congress

ever intended to involve the Federal Election Commission in

determining the format for candidate debates . . .. " 125 Cong.

Rec. S. 12821-22 (Sept. 18, 1979). in response to that resolu-

tion, the Commission promulgated the present regulation, which

retains the requirement of nonpartisanship but leaves the

structure of the debates to the discretion of the sponsor.

Thus, it is nonsensical to argue that the LWVEF's decision not

to invite non-significant candidates to participate in the

debates violates current 5 110.13(b) (2), when this decision

w,,ould have been proper even under the more restrictive debate

scheme previously adopted by the Commission. Present 5 110.13

clearly grants more leeway to the LWVEF in sponsoring debates.

In light of the regulatory history of S 110.13 and

the Commission's own explanation of the purpose and effect of

this regulation, it is clear that the LWVEF may invite

to participate in its debates only major party candidates for

President and Vice-President. Since that is so, it is also

clear that the LWVEF may, in good faith, exercise its discre-

tion to-invite candidates in addition to major party candidates

based on its determination whether candidates are significant.

2. The LWVEF's Criterion For Determining
The Significance Of A Candidate Is
Nonpartisan and Reasonable.

Although the LWVEF could have complied with its non-

partisan obligation by inviting to participate in the debates
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the major party candidates or candidates who it, in good

faith, believed to be significant, instead, the LWVEF, to

ensure an entirely nonpartisan approach to determining

significance, developed and adopted the voter support and

interest criterion. The two elements of this criterion are

reasonably capable of objective application and, in the

LWVEF's judgment, constitute reasonable indicators of signifi-

cant voter interest and support. They are: (1) nomination

of a candidate by a major party, and (2) as to non-major

party candidates, a 15 percent standing in nationwide public

opinion polls or a standing equal to that of a major party

candidate, whichever is lower. The 15 percent figure is

exclusive of undecided respondents. Because the LWVEF

determined that receiving the nomination of a major party

satisfied the criterion of a significant candidacy, it

decided that in the event that a major party candidate had a

standing of less than 15 percent in the polls, any other

candidate having equal support also should be considered

significant and of sufficient interest to the electorate

that his or her participation would be warranted.

1/ of course, nomination by a major party and voter support
in public opinion polls are not the only possible indicators
of voter support and interest. The LWVEF could have estab-
lished a standard that included, for example, the number of
contributors to, or the amount of financial support received
by, a candidate, or media interest in a candidate. Alterna-
tively, it could have established a petition requirement.
It is apparent, however, that such other possible indicators
of voter support and interest may be more subjective and
unreliable than the standards adopted and that they measure
less directly than the standards adopted the question in which
the LWVEF is interested. Moreover, any meaningful petition
requirement would be quite onerous. in view of the problems
of alternative standards, the LWVEF cannot be faulted for
adopting two indicators of candidate significance that are
reasonably capable of good faith, objective application.
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Although Mr. Commoner is apparently of the view that

his candidacy would be served by his participation 
in such a

1/
debate, it is clear that the LWVEF reasonably could conclude

that the electorate would not be served by being compelled, 
in

effect, to listen to those candidates in which it has 
no signif-

icant interest and by being deprived of any meaningful 
exchange

among those candidates in whom it has a serious and substantial

voter interest. Moreover, the LWVEF, in light of the present

dominance of the two major parties, acted reasonably by requir-

ing as a condition of participation by non-major party 
candidates

a showing of substantial voter support, such as 15 
percent.

In attempting to maximize the amount of useful information

presented to the electorate in a debate in which the 
addition

of each non-major party candidate necessarily reduces 
the

time available to the electorate to learn about positions 
of

the clearly significant candidates, it is reasonable to demand

that such non-major party candidates have a level of 
voter

support that distinguishes them from the numerous 
and quite

insignificant candidates that abound in an election 
year.

The 15 percent voter support standard does precisely that,

and given the support of the two major parties in 
the last

Presidential election, cannot be deemed too harsh.

1/ Mr. Commoner does not claim that he meets the LWVEF 
criteria

But merely that he might meet the criteria after participation

in a debate. Quite obviously, candidates hopeful of being "sig-

nificant" could make similar arguments in seeing access to the

ballot, but it is clear that not even the Constitution requires

states to permit access to the ballot by insignificant 
candidates

who are hopeful that such access will convert their 
insignificant

candidacies into significant ones.

2/ if, as in other political systems, there were several 
polit-

ical parties or candidates of roughly comparable 
strength or

varying degrees of clearly substantial strength, a 
lesser thresh-

old might well have been selected. In any event, to satisfy its

nonpartisan obligation, the LWVEF does not have to demonstrate
tha al oter ossblestadads "oul _no b2reaonale.Th
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Mr. Commoner asserts, however, that the LWVEF's third

criterion "is partisan in structure and effect" because, inter

alia: (1) "[mjajor party candidates are exempt from the polling

requirements, while non-major parties are subject to the vagaries

of an inappropriate and inaccurate measurement;" (2) George

Wallace would not have met the LWVEF's standard and that it ap-

pears that no non-major party candidate will do so this year;

and (3) the standard subjects him to "a classical Catch 22

dilemma." Complaint, pp. 6-7. These assertions are unfounded,

irrelevant, or both.

While is true that certain candidates are exempt from

the polling standard measure of voter support and interest, they

already have demonstrated significant voter interest and support

by winning the nomination of a major party. Distinguishing be-

tween major and non-major party candidates on this basis is

neither improper nor novel. As the Commission stated in the

Explanation and Justification accompanying former S 110.13:

Structuring debates on the basis of
party affiliation is similar to the standard
used in the Act for public funding entitlement.
Under the Act, only those presidential primary
candidates who are seeking nomination by a
political party are entitled i.o receive match-
ing funds (26 U.S.C. S 9033(b)(2)). Moreover,
the amount of funding to which a general elec-
tion candidate is entitled is based on whether
the candidate is a major, minor or new party
candidate.

44 Fed. Reg. 39348. Moreover, the very reason that the LWVEF

adopted the separate standard for non-major party candidates was

to afford them the opportunity to be invited to debate. With-

out the separate standard complained of by Mr. Commoner, the

1/ See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976)(public financ-

ing);--Amerlcan Party of Texas v. White, 415 U.S. 767 (1974) (bal-

lot access); Jenness v. Fortson, 403 U.S. 431 (1971) (ballot

access).
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debates would not have included any non-major party candi-

dates.

Nor did the LWVEF act improperly in setting the

standard applicable to non-major party candidates. In

urging that the 15 percent standard is improper, Mr. Commoner

quotes from a Washington Star article that reported

a statement issued by the National Council on Polls and

cites an article by Peter D. Hart that was published in the

Washington Post. Complaint, p. 6, Appendix pp. 23, 25. His

reliance on these sources is misplaced.

The National Council on Polls did issue a statement

warning that "different techniques used by polling organiza-

tions . . . can result in varying assessments of candidate

strength" and that "public opinion polls are subject tol/

certain levels of sampling tolerance."- In light of those

potential problems, the Council recommended that the LWVEF

"consult several disinterested but qualified professionals

in the field of survey research regarding measurement 
issues

that bear on the reported poll results."

At the time the LWVEF adopted the voter support and

interest standard, it recognized that polls may not perfectly

measure public opinion because there are methodological 
dif-

ferences among polling experts as to the best ways to 
try to

measure public opinion and because their results are 
subject

to a statistical margin of error. in the absence of superior

alternatives, however, the IWVEF decided that it would attempt

to deal with possible polling imperfections by examining 
the

results of several independent polls conducted by nationally

known and commonly accepted polling organizations. By examining

1/ A copy of the statement issued is attached hereto as
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the results of several different established and respected polls

using somewhat different methodologies, the LWVEF concluded

that it could exercise a reasoned and fair judgment whether 
the

voter support and interest standard is met by non-major party

candidates.

in addition, the LWVEF, after consulting with Albert

H. Cantril, the President of the National Council on Public

Polls, appointed three experts to assist it in interpreting

the results of the polls on which it would rely. After examin-

ing the results of these polls, these experts advised that 
they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifyingl/

respondents and different sample sizes." Thus, the concerns

expressed by Mr. Commnoner did not materialize, and, in any

event, as the reported results show, would not have affected

his ability to participate in the debates.

The Hart article on which Mr. Commoner relies made

several charges: (1) that the decision of the LWVEF was "both

bad and wrong" because "polls do not predict the future"; (2)

that the LWVEF had wrongly decided to rely on polls taken 
within

a single period of time immediately following the Democratic

National Convention; (3) that the use of a nationwide survey

"ignores the fact that an independent candidate can significantly

affect the Electoral College results because he may garner 
a

great deal of support from one region or state"; (4) "that a

single question determining the standing hardly provides 
a true

understanding of election dynamics"; and (5) that George Wallace

would not have qualified to participate in the LWVEF debate

had the voter support and interest standard applicable 
to non-

majo patiehben in effect in 1968. Complaint, Appendix, p. 25.

1/ Affidavit of Ruth 3. Hinerfeld, Attachment D.
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These charges are unfounded. First, the purpose of

the LWVEF's polling standard is not to measure who ultimately

might win the election or who ultimately might be significant

candidates in November. The LWVEF recognized that public

opinion polls merely attempt to measure how the electorate

would vote as of the tLme the polls are taken, and it is because

they do reflect contemporaneous electorate attitudes that polls

were selected. The LWVEF concluded that a determination of

those candidates for whom the public would vote at any given

time is a good, even if not perfect, measure of whether the

electorate considers a non-major party candidate to be signifi-

1/
cant. Second, the LWVEF did not rely solely on polls taken

immediately after the Democratic National Convention but also

on polls taken in late August and early September. Third, in

light of the LWVEF's educational purposes, it quite properly

relied on nationwide polls. Indeed, if Mr. Hart's observation

were taken to its logical extreme, presumably a candidate who

is on the ballot in a single state where the election 
is likely

to be close would have to be considered significant because 
he

could tip the balance in the Electoral College even if he re-

ceived only 100 votes in the state election. Fourth, the

use of the trial-heat question was appropriate to measure 
what

the LWVEF was interested in ascertaining -- whether 
a non-

major party candidate has a significant level of voter 
support

to warrant participation in a debate series intended 
to educate

1/ Despite their imperfections, there is no legal flaw in

u-sing public opinion polls to measure contemporaneous 
voter

support and interest. As the Supreme Court observed in

American Party of Texas v. White, 415 U.S. 767, 786-87 (1974),

"[a] petition procedure may not always be a completely 
precise

or satisfactory barometer of actual community support 
for a

political party, but the Constitution has never 
required the

States to do the impossible." Respected public opinion polls

are a reasonable tool for measuring nationwide voter 
support

for a candidate at any particular time, even though no
particular poll may be mathematically precise.
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the electorate as a whole. Finally, had the LWVEF standard

been in effect in 1968, Mr. Wallace would have been invited to

participate because he met the fifteen percent threshold.

Mr. Commoner also argues that the 15 percent thresh-

old is "partisan in structure and effect" because

[hlistorically, only 2 minor party candidates,
Theodore Roosevelt and Robert La Follette,
received more than 15% of the vote. Eugene
McCarthy and George Wallace did not, nor does
it appear any other minor party candidates in
1980 will meet this arbitrary and capricious
threshold.

Complaint, pp. 6-7. Mr. Commoner is mistaken.

Among other matters, John Anderson clearly has met

the 15 percent threshold, and, as already noted, George Wallace
1/

had 15 percent or greater support in the pre-election polls.

Moreover, no non-major party Presidential candidate who did not

exceed 15 percent either in the general elections or in the

public polls preceding the elections, received a vote of more

than 3 percent in the general elections in the twentieth century.

And, in fact, no non-major party candidate other than Mr.

Anderson has received more than a one percent level of voter

support in 1980.

Mr. Commoner complains, in addition, that the 15

percent requirement subjects him "to a classical Catch 22

dilemma that with it he is excluded from the debates and

without it, he would have an opportunity to inform voters of

his campaign positions and may very well achieve a 15%

rating." Complaint, p. 6.

This complaint rings hollow. First, given Mr.

Commoner's consistently poor showing in all of the nationwide

polls, any reasonable method of measuring whether a candidate

1/ This fact was pointed out to counsel for complainant in
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has significant voter support and interest would have subjected

him to the same dilemma. More importantly, however, the purpose

of these debates is not to help candidates like Mr. Commoner

make a better showing in the general election; it is to

provide the electorate with information about the candidates

and their positions on the issues in a manner likely to be

most beneficial and useful to the electorate as a whole.

In short, while the 15 percent figure itself

is not a magic number, the LWVEF, in determining who to

invite to debate, exercised precisely the discretion and

judgment which S 110.13 contemplates. It did so in a care-

fully considered and nonpartisan manner, concluding that a

consistent showing below 15 percent in the nationwide polls

would permit it to make a reasonable judgment that a particular

candidate is not considered significant by the electorate,

taken as a whole. Moreover, the LWVEF reasonably concluded

that the use of the 15 percent figure, together with the use

of several different polls and the exclusion of undecided

respondents, would not result in exclusion of candidates who

ought to be invited to debate. indeed, as the results of

the nationwide polls show, none of the non-major party

candidates but Mr. Anderson would have satisfied even a one

percent threshold.

3. The LWVEF Has Applied, And Will
Apply, The Candidate Eligibility
Criteria In An Independent,
Objective, and Nonpartisan Manner.

Not only did the LWVEF develop and adopt nonpartisan,

objective criteria for determining eligibility to parti.cipate

in the 1980 debates: it also has objectively and fairly applied

them. As noted above, on August 19, the LWVEF determined that

President Carter and Governor Reagan satisfied the three

criteria t*hatit + had adopted, and invited both candidates to
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participate in the debates. On September 9, after examining

the reported results of eight nationwide polls, and after con-

sulting with the three independent polling experts, the

LWVEF determined that Mr. Anderson was the only non-major

party candidate whose standing exceeded 15 percent. None of

the other non-major party candidates came within 14 points of

that figure. Accordingly, pursuant to its criteria, the LWVEF

invited Mr. Anderson to participate in the 1980 debates.

Mr. Commoner, however, claims that the LWVEF's appli-

cation of its criteria to the non-major party candidates is

tainted by the fact that President Carter allegedly has brought

pressure to bear on the LWVEF to exclude all non-major party

candidates from the debates. The short answer to this is that

contrary to Mr. Commoner's prediction, Mr. Anderson has

demonstrated his significance as a candidate pursuant to the

LWVEF's criteria, and he was invited to participate in the

debates. Moreover, as stated above, the LWVEF plans to go

ahead with the Baltimore debate as scheduled, whether or not
2/

President Carter ultimately agrees to participate.

1/ See Affidavit of Ruth J. Hinerfeld, Attachment E.

2/ Affidavit of Ruth J. Hinerfeld, if 27. In addition, it should
Fe noted that Ruth Hinerfeld denies Mr. Commoner's claim
that she stated that "the league could change its debate
rules so that Anderson, should he qualify would take part in
the first debate, but not in a second." See Complaint, p. 9;

Appendix, p. 26. In fact, what she state ,7following a
meeting with representatives of the two major party nominees,
was that the LWVEF had retained the option to reassess the
continued participation in the debates by a non-major party
candidate. She also stated that she would inform the Board
of the views that had been expressed at that meeting, including
a request that the LWVEF sponsor a debate limited to the
nominees for President of the two major parties. She did so
inform the Board, and the Board unanimously decided not to
change the criteria adopted on August 9. Moreover, if any
change were to be made in the LWVEF's plan, that change
would not be made for a partisan purpose but to further the

educational purposes of the LWVEF to provide information to

the electorate about the views of the candidates on the
issues. See Affidavit of Ruth J. Hinerfeld, 1 28.
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Just as the LWVEF has no control over the public

pronouncements of Mr. Carter, Mr. Commoner, or any of the

other candidates, so the LWVEF has no control over a candi-

date's decision whether to accept the invitation to debate.

Although the LWVEF would like to present a debate among all

the significant Presidential candidates to the electorate,

the LWVEF can do no more than create a mechanism which, in as

nonpartisan, objective, and reasonable a manner as possible,

will provide the opportunity for truly significant candidates

to participate. This the LWVEF has done, and as shown above

there is no reason to believe that it has failed, or will fail,

to comply with S 110.13 of the Commission's regulations.

Accordingly, Mr. Commoner' complaint should be dismissed.

B. The LWVEF Has Not Violated, And Is Not About
To Violate, 2 U.S.C. S 433(a) and S 434.

Mr. Commoner alleges that the LWVEF is a "political

committee" within the meaning of the Act because it has made

"expenditures" in excess of $1000 in order to stage the 1980

debates, and, as such, has violated the Act by not registering

and reporting pursuant to S 433(a) and S 434. As Mr. Commoner

notes, however, S 100.7(b) (21) and S 100.8(b) (23) of the

Commission's regulations provide that the terms "contribu-

tion" and "expenditure" do not include funds used to defray

the costs of staging nonpartisan candidate debates in accord-

ance with S 110.13 and § 114.4(e). As shown above, the

LWVEF has complied fully with the provisions of S 
110.13

and S 114.4(e), and thus, under the Act, is not deemed to

have made a "contribution" or "expenditure" in connection

with the debates. Accordingly, the LWVEF is not a "political

committee" within the meaning of 2 U.S.C. S 431(4), and need

not register or report pursuant to the Act.
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II. MR. COMMONER'S OTHER CONTENTIONS NOT ONLY RAISE
ISSUES BEYOND THE JURISDICTION OF THE COMMISSION,
BUT ALSO ARE MERITLESS

The jurisdiction of the Federal Election Commission

is limited, with respect to civil enforcement proceedings,

to the provisions of the Act, and chapter 95 and chapter 96

of title 26. 2 U.S.C. S 437c(b) (1), S 437d(6), and 5 437g.

Consequently, Mr. Commoner's charge that the LWVEF's exercise

of its First Amendment rights in staging the 1980 debates

somehow constitutes illegal government action and violates

his First Amendment rights raises issues that are beyond the

jurisdiction of the Commission.~ Nevertheless, we will

briefly discuss these issues.

A. The LWVEF's Sponsorship of Candidate
Debates Does Not Constitute State Action.

Mr. Commoner asserts that "[tihe degree of inter-

action of the LWVEF must have with broadcasters to televise

this event, the privilege of tax exemption bestowed by Congress

to the LWVEF and the privilege of debate sponsorship bestowed

by the Commission to the LWVEF, elevate private action to

government action." Complaint, p. 7. He cites no authority

whatsoever in support of this contention. It is plainly wrong.

First, of course, the privilege of debate sponsorship

is not bestowed on the LWVEF by the Commission but is a privi-

lege -- indeed, a right -- bestowed by the First Amendment.

Moreover, even if Mr. Commoner were correct in identifying the

source of the LWVEF's privilege, the privilege, even when con-

joined with a charitable tax exemption and interaction with the

1/ Mr. Commoner also suggests that the LWVEF's debate series

iomehow will violate the Federal Communications Act. This

suggestion is incorrect, but if Mr. Commoner wishes to pursue

it, the agency with jurisdiction is the Federal Communications

Commission.
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broadcast media, does not convert the actions 
of the LWVEF into

the actions of the state.

For a private entity's action to be regarded 
as that

of the state, far more interaction between the two is required.

Thus, even when the government grants a private 
entity a long-

term and lucrative utility monopoly and engages 
in detailed

regulation of its activities, a unilateral 
action by that

entity is not regarded as state action even 
when the state

knows in advance of that entity's policy. See, e.g., Jackson

v. Metropolitan Edison Co., 419 U.S. 345 (1974). Similarly,

the provision of a scarce and lucrative resource, 
such as a

liquor license, to a private entity does not convert that

entity's action into that of the government. 
See, e.g., Moose

Lodge No. 107 v. Irvis, 407 U.S. 163 (1972). Finally, even

the heavily regulated broadcast licensees, 
which are granted

an exclusive right to scarce resources and 
benefit financially

therefrom, are not state actors. See Greenberg v. Bolger, 80

Civ. 0340, Slip Op. p. 43 (E.D.N.Y. June 20, 1980).

In light of these and other cases, any conclusion

that the LWVEF is a state actor, or that 
its debates consti-

tute state action, would be erroneous.

B. Assuming Arguendo That The LWVEF Is A State

Actor, Its Criteria For Candidate Participation

Are Lawful And Its Exlusion Of Mr. Commoner

From Its Debates Is Proper.

Assuming arquendo that the LWVEF is a state actor,

its criteria for candidate participation 
are lawful and its

exclusion of Mr. Commoner from the debates 
is proper. There

are "vital state objectives" that justify 
the criteria and the

exclusion of Mr. Commoner, a "hopeless" 
candidate, from the

debates. American Party of Texas v. White, 415 U.S. 767, 781

(1974); Buckley v. Valeo, 424 U.S. 1, 96 (1976).
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In establishing standards to govern access to a

debate, the Constitution would permit the LWVEF, as 
a state

actor, to: (1) determine whether there is voter support for a

candidate; (2) apply-different standards for measuring such

support in the case of major party candidates, 
on the one

hand, and non-major party candidates, on the other; 
and (3)

exclude from participation a candidate for whom there is

insignificant support. See,_e, g, American Party of Texas

v. White, supra; Storer v. Brown, 415 U.S. 724 (1974);

Jenness v. Fortson, 403 U.S. 431 (1971). In particular, the

LWVEF would be permitted to exclude from a 
debate a candi-

date who, like Mr. Commoner, has minimal voter support. 
Mr.

Commoner received one percent or less of 
the vote in nine

nationwide public opinion polls during 
the period August 5

to September 6, 1980. He properly may be treated, therefore,

under Buckley v. Valeo, supra, 424 U.S. at 96, as a "hope-

less" candidate.

In support of his argument that the LWVEF 
candidate

selection criteria are unlawful, Mr. Commoner cites only Buckley

v. Valeo, supra, and Greenberg v. Bolger, supra. Neither case

supports his claim that he is entitled to participate in the

LWVEF-sponsored debates.

In Buckely v. Valeo, of course, the Supreme Court

upheld the public financing provisions 
of the Federal Election

Campaign Act despite the fact that entitlement 
to public financ-

ing was dependent on a showing of voter 
support, that the Act

distinguished between major party candidates 
and non-major

party candidates, and that financing was 
not available to

insignificant candidates. Moreover, although the court in

Greenberq struck down a mail subsidy that 
was granted only to

major parties, that case is distinguishable.
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In Greenberg, the court recognized that "[ejach

medium of expression . . . must be assessed for first amendment

purposes by standards suited to it, for each may present its

own problems . . .. " Mem. Op., p. 47, quoting Southeastern

Promotions, Ltd. v. Conrad, 420 U.S. 546, 557 (1975). In addi-

tion, the court recognized that the government has legitimate

interests that must be balanced against the effect of government

action on non-major parties. These interests include facilita-

tion of public expression, ensuring the manageability and

integrity of the resource to which access is sought, protecting

scarce resources, and guarding against factionalism.

In Greenberg, the interests purportedly protected

by the mail subsidy statute did not "survive impartial scrutiny

and weighing." Mem. Op., p. 59. Manifestly, however, candidate

access to a debate is different from political party access to

a mail subsidy, and the considerations that the Greenberg court

regarded as being a proper basis for government action support

the exclusion of Mr. Commoner and others like him from the 1980

candidate debates.

As the Supreme Court has observed i.n the analogous

context of ballot access:

The fact is that there are obvious differ-
ences in kind between the needs and poten-
tials of a political party which historically
established broad support, on the one hand,
and a new or small political organization
on the other. [A state is not] guilty of
invidious discrimination in recognizing
these differences . . .. Sometimes the
grossest discrimination can lie in treating
things that are different as though they were
exactly alike.

American Party of Texas- v. white, supra, 415 U.S. at 782 n. 13,

quoting Jenness v. Fortson, supra, 403 U.S. at 441-42.

Just as there are obvious differences between political

parties thereae bioudffeorences between their nominees for
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President. In the context of a debate among candidates for

President, it would be the grossest discrimination to treat

Mr. Commoner, showing one percent of voter support in nation-

wide polls, exactly like non-major party candidates having

fifteen times his support. The Constitution would not require

such an unsound result.

CONCLUS ION

For the foregoing reasons, the complaint should be

dismissed.

Respectfully submitted,

/s/
Ernest W. Jennes

Z//
Donna M. Murasky

/s/
Scott D. Gilbert

COVINGTON & BURLING
888 Sixteenth Street, N.W.
Washington, D.C. 20006
(202) 452-6000

September 15, 1980



UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD AND THE )
LEAGUE OF WOMEN VOTERS ) MUR NO. 1287
EDUCATIONAL FUND )

AFFIDAVIT OF RUTH J. HINERFELD

Ruth J. Hinerfeld, being duly sworn, deposes and

says:

1. I serve as Chair of the Board of Trustees of

the League of Women Voters Education Fund (LWVEF), and I am

also the President of the League of Women Voters of the

United States (LWVUS). I have served in these capacities

since 1978. During the period 1972 to 1978, I held the

positions of First Vice Chair, Vice Chair, and Trustee of

the LWVEF, and served as First Vice President, Vice President,

and Director of the LWVUS. I have been a member of the

LWVUS since 1953. As Chair of the Board of Trustees of

the LiVEF, I have been involved substantially in the

initiation, structuring and scheduling of the 1980 Presidential

and Vice Presidential candidate debates that are the subject

of this proceeding; the LWVEF is the sole sponsor of such

debates.

2. The LWVUS is a nationwide organization with

50 state leagues, 1,300 local leagues, and approximately 120,000

individual members. It has been sponsoring nonpartisan debates,

forums and candidate events for 60 years. Under its by-laws,

the LWVJS's purposes are to promote political responsibility

through informed and active citizen participation in government

and to act on selected governmental issues. In furtherance

of these purposes, state and local leagues sponsor a variety

of nonpartisan activities and citizen education programs.

Appendix A
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These include publication of information about candidates

for elective office and their positions on the issues,

candidate forums and debates, get-out-the-vote drives, and

demonstrations of voting machines. The LWVUS and the various

state and local leagues are prohibited by their by-laws from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity.

3. The LWVEF was established by the LWVUS in

1957. It is a nonpartisan, educational trust exempt from

federal income taxes under Section 501(c) (3) of the Internal

Revenue Code. Article II of its Trust Agreement and its

status as a Section 501(c) (3) organization prohibit it from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity. The purpose of LWVEF is exclusively

educational: to inform citizens about public affairs and,

in particular, the democratic process.

4. Since its establishment, the LWVEF has main-

tained a strict policy of neither opposing nor supporting

candidates for public office. Its continued adherence to

that policy over the years has earned the LWVEF the trust and

respect of the public, and a reputation of nonpartisanship

which it values highly.

5. In keeping with this tradition and its educational,

nonpartisan purpose, the LWVEF sponsored three Presidential

candidate debates and one Vice Presidential candidate debate

between the Democratic and Republican nominees during the

1976 campaign.
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6. The LWVEF takes great pride in its sponsorship

of the 1976 Presidential candidate debates and believes that

the debates helped American voters to make an informed

decision in the election and generated increased public

interest in the 1976 Presidential campaign. Independent

studies support this belief. On the basis of their empirical

studies, Steven H. Chaffee and Jack Dennis, in "Presidential

Debates: An Empirical Assessment" (published in The Past and

Future Presidential Debates, ed. A. Ranney, American Enterprise

Institute 1979), conclude at page 98, "that the debates make

substantial contributions to the process of democracy and

perhaps even to the long-term viability of the system." And

the March 1979 Report of the Twentieth Century Fund Task

Force on Televised Presidential Debates concludes that

Presidential debates should become a regular and customary

feature of Presidential election campaigns. Since 1976, the

LWVEF has worked to make this a reality.

7. After the 1976 election, the LWVEF worked over

the next three years to secure the promulgation of regulations

by the Federal Election Commission that would permit the

sponsorship and funding of public debates among candidates for

federal office. On September 12, 1977, Ruth Clusen, then

Chair of the LWVEF testified before the Commission in connec-

tion with the first proposed rulemaking. I submitted comments

on behalf of the LWVEF to the Commission on May 22, 1979,

with respect to that proposed rulemaking,_ and testified before

the Commission on October 23 and submitted written comments

on November 13, 1979, with respect to a second proposed rule-

making, urging adoption of regulations that would enable the

LWVEF to begin immediate fundraising for, and planning of,

Presidential and Vice Presidential debates in 1980.
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8. In keeping with its long tradition of nonparti-

sanship, the LWVEF undertook the task of structuring the 1980

debates so that they would comply fully with the nonpartisan

requirements of the regulations of the Federal Election

Commission and at the same time provide information about

the candidates and their positions on the issues in a manner

likely to be most beneficial and useful to the electorate

as a whole. Because the LWVEF did not believe that participa-

tion in the debates should necessarily be limited to major

party candidates, the LWVEF determined to develop criteria

that would permit participation in the debate series by all

significant candidates.

9. Before establishing criteria, the LWVEF

received input from its Advisory Committee, a group of 27

prominent citizens having diverse backgrounds and varying

political affiliations who are listed in Attachment A to

this Affidavit. The Advisory Committee was set up for the

purpose of providing advice and ideas with respect to the

debates. The Committee was not involved in the actual decision-

making process. All decisions were the responsibility of the

LWVEF alone. No one other than the members of the Board of

Trustees, the LWVEF's staff and legal counsel was even present

during the meetings in which the criteria were considered and

adopted.

10. On August 9, 1980, the LWVEF Board of Trustees

by unanimous vote formally adopted the "League of Women

Voters Education Fund Criteria For Selection Of Candidates

To Participate in The 1980 Presidential and Vice Presidential

Debates", a copy of which is attached hereto as Attachment B.
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The adoption of these criteria was a decision made by the

LWVEF Board of Trustees alone. This decision was not in any

way affected by the positions or views of any of the

Presidential candidates, or their running mates, or

their representatives. Nor has anyone but the LWVEF applied

the criteria or selected participants.

11. On the following day, August 10, the LWVEF

released the eligibility criteria that had been adopted by

the Board, and announced the sites chosen for the 1980 debates.

As described in the attached criteria paper, the LWVEF plans

to sponsor three Presidential candidate debates and one

Vice Presidential candidate debate to which the running mates

of eligible Presidential candidates will be invited. Because

the debates are intended to educate the public about campaign

issues and the candidates' positions on those issues, and to

effectively stimulate increased voter interest and participation

in the general election, the LWVEF determined that it would

invite to participate in the debates only those Presidential

candidates who have a possibility of winning the general

election and who have demonstrated a significant measure of

nationwide voter support and interest. The three basic

criteria selected by the LWVEF for Presidential candidates are:

(1) Constitutional eligibility; (2) presence on the ballot in

enough states to have a mathematical possibility of winning a

majority of votes in the Electoral College; and (3) demonstrated

significant voter interest and support.

12. The third criterion is particularly important.

Within any debate framework, there is an inverse relationship

between the number of participants, on the one hand, and the

time available for the expression of views and the opportunity
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f or effective interchange between or among the participants,

on the other. Debates that are too lengthy or which include

candidates in whom the public has little voting interest will

not effectively serve the purpose of the debates. To accomplish

its educational purposes in the limited amount of time

available in the debates, the LWVEF decided to limit its

forum to candidates whose participation would most likely be

critical to the electorate as a whole, that is, the candidates

whom the public itself regards as truly significant candidates.

13. In order to ensure that application of the

third criterion would be nonpartisan, the LWVEF decided that

it, like the other two, should be capable of objective appli-

cation to the extent reasonably possible. After careful con-

sideration, the LWVEF determined that two reasonable and

objective indicators of voter interest and support were:

(1) nomination of a candidate by a major national political

party, and (2) as to non-major party candidates, a 15 percent

standing in nationwide public opinion polls or a standing

equal to that of a major party candidate, whichever is lower.

Because the LWVEF determined that receiving the nomination of

a major party satisfied the criterion of a significant candi-

dacy, it decided that in the event that a major party candidate

had a standing of less than 15 percent in the polls, any

other candidate having equal support also should be considered

significant and of sufficient interest to the electorate that

his or her participation would be warranted.

1/ The 15 percent figure is exclusive of undecided respondents.
This means, for example, that in a poll where 10 percent of
those polled were undecided, a showing of only 13.5 percent
of all respondents would be sufficient.
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14. The LWVEF also determined to retain, throughout

the debate series, the option to reassess the participation

of non-major party candidates in the event of significantly

changed circumstances. It did so in order to permit

participation in the second and third Presidential debates by

candidates who did not satisfy the criteria in early

September, and to permit it to reassess whether future

participation by a previously invited candidate would continue

to advance the purposes of the debates.

15. The LWVEF recognized that public opinion

polls merely attempt to measure how the electorate would

vote as of the time the polls are taken and that they do not

attempt to measure who ultimately will win the election. It

is because they do reflect contemporaneous electorate

attitudes that polls are useful to the LWVEF. The LWVEF

concluded that a determination of those candidates for whom

the public would vote at any given time is a good, even if

not perfect, measure of whether the electorate considers

candidates to be significant. In recognition, however, that

polls are imperfect devices to determine public opinion and

that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted

polling organizations. By examining the results of several

different established and respected polls using somewhat

different methodologies, the LWVEF concluded that it could

exercise a reasoned and fair judgment whether the voter support

and interest standard is met by non-major party candidates.
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16. The LWVEF also concluded that the best test of

voter interest in a candidate is the traditional trial-heat

type question that asks simply and directly for whom the

public would actually vote if the election were held today.

Other possible questions that conceivably might have been

asked involve a series of difficult and controversial

hypothetical questions and were less likely to yield reliable

information about the question in which the LWVEF is inter-

ested, namely, the degree of support of, and interest in,

particular candidates by the electorate as a whole.

17. In deciding to adopt a 15 percent figure as

the required level of support in the public opinion polls,

the LWVEF recognized that there is no single magic number

that separates significant candidates from candidates who are

not significant. However, the 15 percent threshold figure,

which was the lowest level of support suggested by any member

of its Advisory Committee, was intended to take into account

the fact that the results of po11s are subject to a statistical

margin of error and to other imperfections. Thus, the LWVEF

recognized that the higher the threshold figure adopted, the more

likely that the statistical margin of error would result in

exclusion of a candidate who is, in fact, significant. On the

other hand, for the same reasons, it also took into account

that a lower threshold would have increased the likelihood that

candidates who are not significant would be included.

18. The LWVEF therefore concluded that the use of

the 15 percent figure, together with the use of several

different polls and the exclusion of undecided respondents,

would provide a reasonable degree of confidence that statistical

margins of error would not result in exclusion of candidates



-9-

versely, the LWVEF concluded that a consistent showing below

15 percent would permit it to make a reasonable judgment

that a particular candidate had not met the statistical

threshold.

19. In accordance with the foregoing criteria,

on August 19, 1980, the LWVEF extended invitations to

debate to the two major party candidates, President Carter

and Governor Reagan, and their running mates. On that date,

letters also were sent to the six non-major party Presidential

candidates, required by law to file quarterly reports with

the FEC, and who indicated that they met the financial

threshold established by the FECA and who had not formally

terminated their candidacies. These letters informed them

of the criteria selected by the LWVEF, and requested infor-

mation with regard to the ballot access criterion. The

letters also sought to ensure that the tentatively scheduled

debate dates would be acceptable to all possible participants.

To date, the LWVEF has received responses from all such

non-major party Presidential candidates except Ms. Ellen

McCormack and Mr. Gus Hall.

20. The LWVEF intends to stage the debates now

planned in the following cities on or about the dates indicated:

Baltimore, Maryland (September 21); Louisville, Kentucky

(October 2); Portland, Oregon (October 13); and Cleveland,

Ohio (October 27). These sites were chosen on the basis of

geographical diversity and availability of physically suitable

facilities. In all four cities, the physical facilities

necessary to stage the debates are being provided to the LWVE?

free of charge.
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21. At the time that the criteria were adopted,

the members of the LWVEF Board of Trustees were aware, as

were all informed citizens, that President Carter at one

time had expressed reluctance to participate in a debate

that included non-major party candidates. They were also

aware that several non-major party candidates had indicated

that they wanted to participate in the debate series, and

they anticipated that these candidates might object to what-

ever criteria the LWVEF established if application of those

criteria resulted in their exclusion.

22. Despite this information, the LWVEF was firmly

committed to the belief that the debates should be structured

so as best to serve the interest of the American electorate

rather than what any particular candidate perceived as being

in his self-interest. It remains committed to that belief,

and it also believes its candidate selection criteria fulfills

that commitment.

23. By September 9, 1980, the LWVEF had received the

results of several nationwide polls conducted during the period

August 27-September 6. On that day the Executive Committee

of the LWVEF's Board of Trustees carefully examined these polls

and several others conducted during the period August 14-August

23. The results of these polls are set forth in a chart attached

hereto as Attachment C. The Committee also received the advice

of several respected independent experts on polling.

i



These experts were:

(1) Dr. Herbert Abelson, co-founder of Response

Analysis, Princeton, New Jersey. Dr. Abelson

is a specialist in survey research methodology,

especially as applied to social research and

voter preference. He is a past president of

the American Association for Public Opinion

Research and currently vice-chairman of the

Council of American Survey Research Organi-

zations.

(2) Mervin Field, Chairman of the Board of Field

Research Corporation and Director of the

California Poll, San Francisco. Mr. Field is

a recognized authority on consumer behavior

and public opinion. He has held offices in the

American Marketing Association, and the American

Association for Public Research. He is a

trustee of the National Council on Public Opinion

Polls.

(3) Lester Frankel, executive vice-president of Audits

and Survey, Inc. Mr. Frankel has been involved

in a number of large scale sample surveys in

government and in studies of consumer behavior and

attitudes. Mr. Frankel is past president of the

American Marketing Association and a regular member

of the International Statistical Institute.

Albert H. Cantril, President of the National Council on Public

Opinion Polls, brought the names of Dr. Abelson and Mr. Field

to the attention of the LWVEF, and he was also consulted on their

recommendation of Mr. Frankel.



-12 -

24. These consultants, after examining the results

of the nationwide polls selected by the LWVEF, advised that they

"1were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes," and that in their

"individual and collective judgment, John Anderson at the

time of the September polls had a support level of 15% or

higher." See Attachment D.

25. The members of the Board of Trustees, some

of whom were consulted by telephone, also concluded that of

the six non-major party candidates under consideration,

Mr. Anderson had satisfied its criteria. Mr. Anderson alone

had a consistent showing in the polls of voter support in excess
2/

of fifteen percent. The other non-major party candidates,

including Mr. Commoner, had only insignificant levels of

voter support.

26. After concluding that Mr. Anderson had satisfied

the LWV1EF criteria, the LWVEF invited him to participate in

its debates. As of this date, Governor Reagan and Mr. Anderson

have accepted the LWVEF invitations for the Baltimore debate.

President Carter, however, has informed the LWVEF that he will

not participate in the September 21 debate to be held in

Baltimore.

27. The LWVEF expects to proceed with the Baltimore

debate whether or not the President ultimately decides to

participate. It is nevertheless hopeful that the President

will agree to participate because the LWVEF believes that his

participation is important to informing the electorate and
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making that debate of greatest use to the electorate.

28. On August 26, 1 did not state, as the com-

plaint alleges, that "the league could change its debate

rules so that Anderson, should he qualify, would take part in the

first debate, but not in a second." What I did say, following

a meeting with representatives of the two major party nominees,

was that the LWVEF had retained the option to reassess the

continued participation in the debates by a non-major party

candidate (see 1i 14 of this Affidavit). I also stated that

I would inform the Board of the views that had been expressed

at that meeting, including a request that the LWVEF sponsor

a debate limited to the nominees for President of the

two major parties. I did so inform the Board, and the Board

unanimously decided not to change the criteria adopted on

August 9. Moreover, if any change were to be made in the

LWVEF's plan, that change would not be made for a partisan

purpose but to further the educational purposes of the LWVEF

to provide information to the electorate about the views of

the candidates on the issues.

29. The LWVEF continues to believe that the

electorate would not best be served by the inclusion of

clearly non-significant candidates, such as Mr. Commoner, in

its debate series, and that the educational purposes of

the debate series would be frustrated by the inclusion of any

or all such candidates. Attached as Attachment E is a summary

of the standing of non-major party candidates as shown in

nationwide polls taken between August 5, 1980, and September 7,

1980; it demonstrates that neither Mr. Commoner nor any other

non-major party candidate, other than Mr. Anderson, has
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achieved more than a minimal level of voter support.

Ruith7Vainerfeld"

District of Columbia, ss:

Sworn to and subscribed before me this day

of
--- N

/

Notary Public

ft MZ M &@PiI@ e Ezi w uy 31, 1982

- - so 6. -- - --- moftI --Iqman-
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August 10, 1980

LEAGUE OF WOMEN VOTERS EDUCATION FUND

CRITERIA FOR SELECTION OF CANDIDATES TO

PARTICIPATE IN THE 1980 PRESIDENTIAL

AND VICE-PRESIDENTIAL DEBATES

It is the intention of the League of Women Voters Education

Fund to sponsor a series of nonpartisan debates among candidates

for the offices of President and Vice President of the United

States. There will be three Presidential Debates and one

Vice-Presidential Debate. The LWVEF's purpose in sponsoring

the debates is to educate the public about the issues in the

campaign and the candidates' positions on those issues. At

the same time, the Debates are intended to stimulate and to

increase voter interest and participation in the general election.

These purposes are best served by inviting to participate in the

debates only those presidential candidates who have a possibility

of winning the general election and who have demonstrated a significant

measure of nationwide voter support and interest.

The criteria for selecting candidates to participate in the

debates have been drawn in light of the requirements of the Federal

Election Commission and the purposes of the debates. Federal Election

Commission regulations permit the LWVEF to sponsor nonpartisan

candidate debates. The structure of such debates is left by the

FEC "to the discretion" of the LWVEF "provided that (1) such

debates include at least two candidates, and (2) such debates are

nonpartisan in that they do not promote or advance one candidate

Attachment B
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over another."

The LWVEF has adopted criteria for selection which it believes

are:

-- nonpartisan

-- capable of objective application so that they will

be as free as possible from varying interpretation, and

-- understandable by the public.

The criteria set forth have been adopted after careful consider-

ation by the Board of Trustees. In its deliberations, the Board

was fortunate to have available to it the views of its Advisory

Committee, a group of 24 prominent citizens having diverse back-

grounds and interests.

All participants must meet the League's criteria to ensure that

the Debates further the LWVEF's purposes. Accordingly, the LWVEF

will invite to debate the presidential nominees of the two major

parties. The running-mates of these nominees will be invited to

participate in the Vice-Presidential Debate. The participation

of non-major party candidates will be determined on a case-by-

case basis.

There are three basic criteria for inviting Presidentialcandidates

to debate: (1) constitutional eligibility; (2) ballot accessibility; and

(3) dearnstrated significant voter support and interest.

Based on these criteria, the LWVEF will determine in late

August whom to invite to the debate series. The running mates of

presidential candidates invited-to participate in the debates

* *auto:3ticall will be eligible to participate in the debate for

v -1Vpdetial candidates. In addition, throughout the debate

Seri.n, the LWVEF will retain the option to reassess the participa-
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tion of non-major party candidates in the event of significantly

changed circumstances. The LWVEF will do so in order to determine

whether any additional candidates, who did not satisfy the criteria

in late August, will be invited to participate in the second

and third Presidential Debate or whether future participation

by a candidate would no longer advance the purposes of the Debates.

CITERIA FOR SEECTION OF
PRESIDENIIAL CAIDALTE
mvID '10 DmAaE

I. Constitutional Eligibility Criterion.

Only those candidates who meet the eligibility requirements

of Article II, Section 1, of the Constitution will be invited.to

participate in the Debates since the purposes of the t1Vwould not

be served.by permitting participation of candidates who are ineligi-

ble to become President or Vice President.'

II. Ballot Access Criterion.

1. A presidential candidate must be. on the ballot in a

sufficient number of states to have a mathematical possibility

of winning a majority of votes (270) in the Electoral College.

Explanation: The LWVEF's purpose in sponsoring the debates is

to educate the public about.candidates who may become President

in the general election. A candidate must win a majority of

electoral votes to be elected. Adoption of a standard that allows

participation in the debates by candidates who are not on enough

ballots to win-in the Electoral College would not further that

purpose. Thus, although a candidate with less than a majority in

the Electoral College could win in an election decided by the

House of Representatives, the purpose of the Debates is to educate

the electprate about the choice it must make in November, no the.*
members of the }louse of Representatives who would elect the
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President in the unlikely event that no candidate wins a majority

in the Electoral College. On the other hand, a standard that

requires a candidate to be on the ballot in more states than

are necessary to secure 270 electoral votes exceeds the constitu-

tional minimum and appears, therefore, to be unduly harsh. Most

members of the Advisory Committee also suggested this standard.

2. When the LWVEF decides whmn to invite to debate, it is possible th.

in a number of states there will be no clear indication of candidate

ballot status. In some states, a candidate may have filed the

requisite number of signatures but not be offiially certified

on the ballot. In others, there may be legal challenges to (1)

early filing deadlines and (2) independent and third party candidate

pctitions. In addition, candidates still may be in the process of

qualifying to be on ballots when the LWVEF is making its decisions

on participants. .

a. The LWVEF will request selected non-major party candi-

dates Y interested in paxticipating in the Debates to provide

it with reasonable assurances that they will meet the ballot

1/The non-major party candidates to be invited to demonstrate that

they meet the ballot access ,criterion are those candidates who are re-

quired to file quarterly financial reports with the Federal Election

Co:%nission, who have indicated that they meet the financial threshold

stabl~ishcd by the FECA, and who have not formally terifinated their

candidacies.

The Federal Election Campaign Act defines a major party as a

political party whose nominee for the Presidency received twenty-five

percent or more of the popular vote in the preceding Presidential

election. 26 U.S.C. S 9002 (6).
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access criterion by the date of the election. The LWVEF will

then assess whether'the ocandidate is likely to qualify,

taking into account, for example, the number of

signatures already collected, the extent of the candidate's

past efforts to qualify, and the likelihood that the

candidate's planned efforts will be successful. To

the extent indicated, the LWVEF will confirm with appro-

priate state officials the facts presented to it.

b. In states where early filing deadlines have barred

candidates from the ballot, state law will be respected

unless it is superseded in a judicial proceeding on

or before the deadline set for qualifying.

c. In states where a candidate appears to have qualified for

the ballot, but the candidate's right to remain on the

ballot is being challenged, certification by the appropriate

state official will be conclusive unless it superseded

in a judicial proceeding on or before the deadline set for

qualifying.

Explanation: The LWVEF will not require candidates.to be

qualified on the requisite pumber of ballots at the times it needs

to issue invitations to debate. This is because the law in some

states permits candidates to qualify to be on the ballot after the

times that the LWVEF will need to make its decisions. The LWVEF

will not require candidates to meet a more onerous ballot access

criterion than that required by the states themselves -- what the

L1VEF seeks to ascertain by this criterion is whether a presidential

candidate has a possibility of winning a general election in November,

not in August or September.
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1Ii. Demonstrated Significant :;oter Support and Interest Criterion.

In 1976, seven candidates eligible to become President

were on the ballots in enough states to have a theoretical possibility

of winning. Not all of them, however, were significant candidates.

Meeting the above standards does not, therefore, necessarily 
mean

that a candidate will be invited to participate in the 1980 
debates.

The LWVEF also will require that presidential candidates 
have sig-

nificant voter support and interest. "Significant" does not mean that

a candidate is raising issues different from those raised by other

candidates or that the candidate's views on alTeady-defined issues

may differ from those of other candidates. The definition of."sig-

nificant" is based on magnitude of voter support for and voter interest

in a person's candidacy.

1. Candidates invited to debate must either be a nominee of

a major political party as defined in the Federal Election Campaign

Act or meet LWVEF standards for demonstrated voter support and interest.

Explanation: There is ample precedent for treating the

candidates of major parties differently from non-major party candidates.

For example, in Buckley v. Valeo, 424 U.S. 1 (1976), the Supreme

Court found that the Constitution did not require the government to

treat dll presidential candidates the same for public financing

purposes. Major party nominees already have demonstrated significant

voter support and interest by virtue of their nomination. Non-major

party candidates, however, have not met any similar test. It is

necessary, therefore, for the LWVEF to ascertain whether non-major party

presidential candidates have the support of a significant portion of

the electorate in addition to their being eligible for office and

theoretic~illy capable of winning the ceneral election.
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2. The I UV F will rely on nationwide public opinion polls to

determine voter support and interest.

Explanatin: Although public opinion polls are not necessarily

accurate predictors of future voting behavior, they present the best

indicator of existing voter support for and voter interest in non-

major party candidates at any given time during the elective process.

There are other indicators, such as number of contributors, amounts

of funds raised, and media attention, which also may indicate voter

suport and interest. These cther indicators are more difficult to in-

terpret and apply, and they measure less directly than national opinion

polls voter support and interest. Other possible indicators of voter

support and interest, such as petition requirements, place an un-

necessary burden on non-major party presidential candidates.

3. An assessment of voter support and interest will be based

on data derived from nationwide polling samples provided by several

well-respected public polling organizations.

4. The LWVEF will make its decisions based on the outcome of the

most recent polls taken by each of the polling organizations selected

by the LWVEF.

Exglanation: Polls may vary, not only due to polling methods

but also as a result of the dates on which they were taken. This is

especially true when the measure of public opinion is taken in election

campaigns. The best the LWVEF can hope to do is to ascertain current

voter support and interest as close as is feasible to the dates on

which it makesits decisions.

5. The LWVEF will rely on questions which are as close as possible

to the classic "trial-heat" approach -- "If the election were held

today, would you vote for A, B, C, D, etc.?"

Explanation: The principal purpose of the Debates that the LWVEF
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proposes to sponsor is a more informed electorate. 
To achieve that

purpose, the LNEF must attempt to ascertain which candidates 
the

electorate regards as serious crdidates 
for its vote. Identification

of such candidates is most readily ascertained 
by the "trial-heat" type

question proposed.

6. In order to participate in the Debates, a 
non-major party

can didate must receive a level of voter support 
of fifteen percent or

the level of voter support received by a major 
party candidate, which-

ever is lower.

Explanation: Advisory Comittee members suggested voter 
support

threshold levels ranging between fifteen and twenty-five 
percent, and

the Board concluded that any figure within this range 
would be reasonabl

After consideration of a number of factors, including 
the records of

public opinion polls in previous presidential elections 
and their

relationship to actual election results, the substantial obstacles faced

by non-major party candidates and variations among public 
opinion pollin.

techniques and the precision of their results, the Board decided to

adopt the fifteen percent level of support or the level of 
support that

a major candidate receives for the following reasons. First, non-major"

party candidates who reach even a fifteen percent level of 
support,

despite the substantial odds facing them, should be regarded as signi-

ficant forces in the election. In addition, we also found it appropriat

to inc'lude non-major party candidates whose showing in the polls is

equal to that of a major party candidate. The ability to garner such

a level of support suggests the candidate's presence in the Debates 
'ouL

for the debates.
further the LWVEF's purposes/ On the other hand, to lower the fifteen

percent threshold in the absence of a comparable lower level 
of voter

support for a major party candidate could result 
in participation

by candidates who would not further the LWVEF's purposes. Their parti-
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cipation would, moreov6r, decrease the time available to clearly signi-

ficant candidates to set forth their views and differences in the DebateE

The L VEF recognizes that each additional candidate invited to the

debates will diminish the other candidates' ability to make their views

known.

7. The procedure adopted for testing whether a candidate meets the

voter support requirement gives all the active, selected /non-major

party candidates an opportunity to satisfy the requirement. The LWVEF

will look at the nationwide results of the most recent polls taken

by each of the major polling organizations selected by the League.

All non-major party candidates who receive the requisite level of voter

support of fifteen percent or the level of support received by major

party candidates, whichever is lower, will be invited.

VICE-PRESIDENTIAL CANDIDATES

Other than being req.ied to possess the personal qualifications to

become President, the running mates designated by the participants in

the Presidential Debates will be included in the

Vice-pr esidential Debate.

"upage 5,fn. 1
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POLL:

I}.t- -S/Z-23

Reacan 39-;

Cartro

Anderson 13

Unsure - 7

9/f-5
L.A. Times

9/2-7

371.

36

18

Clark - I Other - 3

Commoner - 1

Undecided - 12

Harris "

4,, '

Not sure - 6

A PJ. Cc

' 15-17

39,%

Commoner - *

Pulley - *

r-Corrmack - *

Don't know - 4

Pooer

3' 11 6 -23

37
'

Anderson 14

Cormoner

McCormack -

Clark -

Pulley- *

Hall - 0

- 1 Clark - I

Commoner - *

Mc Corrack - *

Pulley - *

Not sure - 4

Commoner - 1

Clark - 0

Other - 2

Not sure - 13

Pulley - 1

Commoner - *

Clark - *

McCormack - *

Hall - *

Other - IOthers/
Undecided - 12

Not sure - 10

* less thar .5Y
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41%
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Carter
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1980 rL.1L)LPI Y Leagtie of Woncn Voters Education Fund
1730 M Street. NW Washington DC 20036

UEbA LbEWS RELEASE

Contact
Vera Hirschberg
Public Relations FOR IMMEDIATE RELEASE
296-1770, ext. 263 September, 9, 1980

STATEMENT OF DR. HERBERT ABELSON, MERVIN FIELD AND LESTER FRANKEL

Eight separate polling reports, which were based on national

cross sections of potential voters were reviewed. These were all the

available national published polls reported since mid-August. Four

of these polls were taken in late August and four in early September.

The four August polls showed Anderson's support to range from 13%

to 17%. The four September polls showed Anderson's support ranging

from 13 to 18% with three of the four polls at 15% or higher.

We were struck with the consistency of the data produced by

these eight polls using different questioning methods, different modes

of interviewing, different techniques for qualifying respondents and

different sample sizes.

In our individual and collective Judgment, John Anderson at

the time of the September polls had a support level of 15% or higher.

As research professionals we recognize the fragile nature of any

statistic derived from a public opinion sample. We anticipated that

League officials might be in receipt of a variety of disparate and

ambiguous poll results. We volunteered our efforts to assist the

League in the interpetation of the data. As things turned out, the

data were quite clear and unambiguous and it was not necessary to use

any involved analytical procedures to reach our conclusions.

Attachment D
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POLLING DATA

1. AP/NBC Poll, 8/5-8/7/80

Commoner 1%

Clark less than 0.5%

Other 2%

Not sure 13%

2. Harris Poll, 8/5-8/6/80

Clark 1%

Commoner less than 0.5%

McCormack less than 0.5%

Pulley less than 0.5%

Not sure 4%

3. Harris Poll, 8/14-18/80

Clark 1%

Commoner less than 0.5%

McCormack less than 0.5%

Pulley less than 0.5%

Not sure 4%

4. AP/NBC Poll, 8/15-8/16/80-

Commoner 1%

Clark less than 0.5%

Other 2%

Not sure 13%

5. Gallup Poll, 8/15-8/17/80

Commoner 1%

McCormack 1%

Clark less than 0.5%

Pulley less than 0.5%

Hall 0%

Other and
undecided 12%

*/ Attachment C incorrectly states that this poll was taken
En August 15-17, 1980.

Attachment E



6. Roper Poll, 8/16-8/23/80

Commoner less than 0.5%

Clark less than 0.5%

Hall less than 0.1%

McCormack less than 0.5%

Pulley 1%

Others 1%

Don't know 10%

7. Gallup Poll, 8/26-8/28/80

Commoner 1%

McCormack 1%

Clark less than 0.5%

Pulley less than 0.5%

Hall 0%

Other and
undecided 12%

8. L.A. Times Poll, 9/2-9/7/80*/
Other 3%

Not sure 6%

9. Harris Poll, 9/3-9/7/80

Clark 1%

Commoner less than 0.5%

Pulley less than 0.5%

McCormack less than 0.5%

Don't know 4%

10. Roper Poll, 9/4-9/6/80

Clark 1%

Commoner 1%

Undecided 12%

Other than Reagan, Carter, and Anderson.*_/
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H. Richard Mayberry, Jr., Esq.
Suite 701
1050 Seventeenth Streets N.W.
Washington, D.C. 20036

ekDear Mr. Mayberry:

KN This letter is written on behalf of the League of Women Voters
"- Education Fund in response to your August 18 letter to the LWVEF regard-

ing the 1980 Presidential and Vice-Presidential debates which it is
" sponsoring.

Your letter (1) requests that your clients, Barry Commoner and
LaDonna Harris, Presidential and Vice-Presidential candidates of The
Citizens Party, be included in the debates and (2) objects to LWVEF's 15

C- percent standard for determining whether non-major party candidates have

T, achieved a significant measure of nationwide voter support and interest."

C We have advised the LWVEF that the criteria it has established
meet any applicable legal requirements. Of particular importance are

C the regulations of the Federal Election Commission. Under those regula-

tions, the LWVEF, as a nonprofit organization exempt from federal taxa-
tion under 26 U.S.C. § 501(c)(3) "may stage nonpartisan candidate debates
in accordance with 11 C.F.R. 110.13(b) . . .. " I11 C.F.R. § ll0.13(a)(1).
Section 110.13(b), in turn, states that "[t~he structure of debates
... is left to the discretion of the staging organization, provided that
(1) such debates include at least two candidates, and (2) such debates
are nonpartisan in that they do not promote or advance one candidate
over another." In promulgating these rules, the Federal Election Com-
mission made clear that the LWVEF may "stage a general election debate
to which only major party candidates are invited."
44 Fed.Reg. 76735 (1980).

l/ The precise standard is whether the candidate receives a level of
voter support in the polls of 15 percent or the level received by a
major party candidate, whichever is lower. Since undecided responses
will be excluded, the actual standard is something less than 15 percent.

Appendix B
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The LWVEF would comply with the FEC's non partisan requirement
(or the requirements of i.iy other government agency) if it included in
the debates only the Democratic and Republican nominees. The fact that

the LWVEF is providing an opportunity for non-major party candidates who

meet its significant candidate criterion to participate does not render

the proposed debates partisan or otherwise legally questionable.

That the LWVEF has discretion to distinguish between major

party candidates and non-major party candidates in adopting standards to

implement its voter support and interest criterion also is supported by

Buckley v. Valeo, 424 U.S. 1 (1976). Buckley does not, as you suggest,
bar the government (much less a private organization such as LWVEF) from

treating major party candidates differently from non-major party candi-

dates. Rather, in that case the Supreme Court upheld the public finan-

cing scheme of the Federal Election Campaign Act even though it differ-

entiates among major party, minor party and new party candidates based

on specific levels of past voter support.l/

You appear to be arguing that the selection standards are

discriminatory and that the debates will be partisan because some non-

major party candidates will not participate. The logic of this argu-

ment, of course, is that all non-major party candidates must participate

in the debates to avoid discrimination and for the debates to be non-

partisan. Any such approach, however, would result in debates which

would be less informative and enlightening to the electorate than the

LWVEF debates. Moreover, unless all candidates are invited, any choice

has the effect of excluding some candidates, and may have the effect of

benefiting or injuring some of those who do and do not participate,
depending upon what occurs in the debates. But the test of nonparti-

sanship is not whether the debates benefit or injure participants or

non-participants. The test is whether they have been structured in a

particular way for the purpose of benefiting a particular candidate.

Here it is clear that LWVEF's purpose is truly nonpartisan.

The purpose of the debates is neither to benefit nor to dis-

advantage major parties or third parties. The purpose is to help

I/ The Supreme Court rejected the argument that such a scheme in-

vidiously discriminates against non-major party candidates, i.e.,

nominees of parties whose candidates in the preceding generaTelec-

tion received less than twenty-five percent of the popular vote.
424 U.S. at 93-108. The LWVEF, of course, has adopted a much less

rigorous standard for determining whether non-major party candidates
shuld be invited to share a forum with major party candidates.



.COVINOTON & BURLING

H. Richard Mayberry, Jr., Esq.
August 22, 1980
Page Three

inform the electorate of the views of the significant candidates on the
issues in the campaign. Within any debate framework, there is an
inverse relationship between the number of participants, on the one
hand, and the time available for the expression of views and the oppor-
tunity for effective interchange between or among the participants, on
the other. So, too, debates that are too lengthy-or which include
candidates in whom the public has little voting interest will not
effectively serve the purpose of the debates. To accomplish its purpose
in the limited amount of time available in the debates, the LWVEF must
limit its forum to candidates whose participation would most likely be
critical to the electorate as a whole -- that is, the candidates whom the
public itself regards as truly significant candidates.

The LWVEF's purpose would not be served best by inviting non-
major party candidates to participate merely because they may raise
issues different from those raised by the 1980 major party Presidential
and Vice-Presidential candidates or because their views on already-
defined issues may differ from those of the major party candidates.
This is not to say that the LWVEF questions the importance of such
candidates to the electoral process. Its debates must be limited
because its purpose in sponsoring them is limited. The debates are not
intended to be town meetings. To achieve the necessarily limited pur-
pose of the debates, the LWVEF criterion excludes only those non-major
party candidates whom more than 85 percent of the electorate do not
support.

Your suggestion that the voter support and interest standard

C14 is improper appears to be based on the premise that it necessarily
excludes participation by new parties. Thus, you state that the stand-
ard "does not bear a reasonable relationship to the purpose of the
debates . . . for it effectively excludes new party participation." And
in support of your legal argument, you state that "the percentile classi--
fication used by the League is so high as to exclude any new parties."

However, your premise is erroneous, as shown by the very data
you cite in support of it, even though these are election results rather
than poll results. Your letter specifies six non-major party candidates
in previous Presidential elections who received more than three percent
of the vote in the general election. All of these candidates who would
have met the ballot access requirement, about which you do not complain,
exceeded the LWVEF's 15 percent voter support standard. Theodore Roosevelt
received 27 percent of the vote in 1912, Robert LaFollette received 16
percent in 1924, and George Wallace, who received 13 percent on election
day, had 15 percent or greater support in the pre-election polls.
Moreover, your letter points out that a non-major party candidate, John
Anderson, "may well qualify for the general election debates" this year.
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The LWVEF has no intention, therefore, of eliminating as a
condition for non-major party candidate participation in the debates the
voter support and interest standard that it has adopted. Moreover, any
attempt by any Government agency to reduce the LWVEF's discretion under
the FEC regulations would present serious constitutional problems. The
Government may not interfere with the First Amendment rights of the
LWVEF in its sponsorship of the 1980 debates.

All six non-major party Presidential candidates including your
client have received a letter from the LWVEF requesting information
concerning the ballot access criterion and informing them that invita-
tions to debate will be issued by September 10, 1980 --after the LWVEF
has had an opportunity to examine the results of various nationwide
polls. As in the past and up until the time that such polls are taken,
your clients, like other Presidential and Vice-Presidential candidates,
have had and will have the opportunity to demonstrate significant voter
support and interest.

Very truly yours,

Ernest W. Jennes

cc: General Counsel
Federal Election Commission
Washington, D.C. 20463

Chief
Complaints and Compliance Division
Broadcast Bureau
Federal Commiunications Commnission
Washington, D.C. 20554

Howard Schoenfeld
Special Assistant for Exempt Organizations
Internal Revenue Service
Washington, D.C.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

HAND DELIVERY

Ernest W. Jennes, Esq.
Scott Gilbert, Esq.
Covington & Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006

Re: MUR 1287

Dear Sirs:

This letter is sent to you in your capacity as counsel
for the League of Women Voters Education Fund and Ruth
Hinerfeld. On August 29, 1980, the Commission notified Ms.
Hinerfeld and the League of a complaint alleging that the
debates which the League plans to sponsor in September and
October 1980 will violate 11 C.F.R. SS 110.13 and 114.4,
and that the League has, therefore, violated 2 U.S.C. S 433.

The Commission, on September 16, 1980, determined that,
on the basis of the information in the complaint, and the
information provided by the League in response, there is
no reason to believe that a violation of any statute or
regulation within its jurisdiction has occurred, or is about
to occur. Accordingly, the Commission has closed its file
in this matter. This matter will become a part of the public
record within 30 days.

Sincerely,

Charles N. Steele
General Counsel

71 1 -71'" MF--7-
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3D FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

r HAND DELIVERY

W. H. Richard Mayberry, Jr.
Suite 701
1050 Seventeenth Street, N.W.

31 Washington, D.C. 20036

Re: MUR 1287

Dear Mr. Mayberry:

The Federal Election Commission has reviewed the tt.
allegations of your complaint filed on August 28, 1980 and -
determined that on the basis of the information provided V
in your complaint and information provided by the respondents
there is no reason to believe that a violation of the
Federal Election Campaign Act of 1971, as amended, or ofany regulations promulgated thereunder, has occurred or

All is about to occur.

Accordingly, the Commission has decided to close its
file in this matter. Should additional information come .

to your attention which you believe establishes a violation
ig. of the Act, please contact Lyn Oliphant, the attorney

assigned to this matter at 523-4143.

71Sincerely, Anl.
a-L

id. Charles N. Steele
General Counsel
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UNITED STATES OF AMERICA "
BEFORE THE FEDERAL ELECTION CO.b S@4W,

IN RE RUTH HINERFELD AND THE
LEAGUE OF WOMEN VOTERS ) ik Jd5 117: 46
EDUCATIONAL FUND )

RESPONSE OF RUTH J. HINERFELD
AND THE i/

LEAGUE OF WOMEN VOTERS EDUCATION FUND

INTRODUCTION

Barry Commoner, The Citizens Party candidate for

President, has filed a complaint alleging that the Presidential

and Vice-Presidential candidate debates that the League of

Women Voters Education Fund (LWVEF) intends to sponsor in

September and October of 1980 violate the Federal Election

Campaign Act and the regulations of the Federal Election

Commission. More specifically, he claims that the criteria

established by the LWVEF for selecting debate participants are

partisan in structure and effect and that the LWCVEF will invite
2/

candidates to participate based on partisan considerations.

The allegations have no merit. The determination

to limit participation in the LWVEF-sponsored debates to

significant candidates and the criteria the LWVEF has adopted

are nonpartisan. Moreover, the adoption of the criteria and

any decision to invite or not to invite candidates to partic-

ipate have been, and will continue to be, the LWVEF's independ-

ent actions made solely in light of its overriding purpose of

educating the electorate about the issues in the campaign and

the candidates' positions on those issues.

I/ This response is submitted pursuant to the provisions of
the Federal Election Campaign Act, 2 U.S.C. S 437g(a)(1), and
of the regulations of the Federal Election Commission,
11 C.F.R. S 111.6.

2/ Although Mr. Commoner names Ruth J. Hinerfeld as a respon-
sent in his complaint, he does not allege that Ms. Hinerfeld
has in any way violated the Act or regulations. Moreover, as
Ms. Hinerfeld's affidavit shows, the LWVEF is the sole sponsor
of the 1980 debates. Affidavit of Ruth 3. Hinerfeld, ' 1.
Accordingly, we will address only the question whether the
LWVEF has acted improperly in staging the debates.
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There is, therefore, no reason to believe that any

violation of the Act or the Commission's regulations has

occurred, or is about to occur, in connection with the LWVEF's

sponsorship of the 1980 debates. Accordingly, Mr. Commoner's

complaint should be dismissed.

STATEMENT OF FACTS

This matter arises out of the LWVEF's planned spon-

sorship of three Presidential candidate debates and one Vice-

Presidential candidate debate scheduled to take place this year

in the following cities on or about the dates indicated:

Baltimore, Maryland (September 21); Louisville, Kentucky

(October 2); Portland, Oregon (October 13); and Cleveland, Ohio

(October 27). The debates will be staged pursuant to S 110.13

of the Commission's regulations, a provision with which the

LWVEF has considerable familiarity. Since its sponsorship of

the 1976 Presidential and vice-Presidential candidate debates,

the LWVEF worked fcr the primulgation by the Commission of a

rule that, like S 110.13, would permit its sponsorship of

public debates among candidates for federal office with funds

solicited by it for that purpose. It submitted pages of testi-

mony and comments to the Commission in connection with rule-1/

making proceedings that spanned a three-year period.
2/

Affidavit of Ruth J. Hinerfeld, 1 1 7, 20.

Section 110.13(a) of the regulations permits the

sponsorship of nonpartisan candidate debates by an organiza-

tion, such as the LWVEF, which is exempt from taxation under

S 501(c) (3) of the Internal PevenueCode and which does not

1/ Indeed, it would not be hyperbole to state that S 110.13 of

Ehe regulations was drafted with organizations like the LWVEF

in mind.

2/ This affidavit is attached hereto as Appendix A.
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support or oppose political candidates or political parties.

Under S 110.13(b), the structure of the debates is left "to

the discretion of the staging organization, provided that 
(1)

such debates include at least two candidates, and (2) such

debates are nonpartisan in that they do not pro-mote or advance

one candidate over another."

The LWVEF has, of course, a long tradition of

nonpartisanship which it values, and which governs all of 
its

activities. moreover, because the LWVEF is a nonpartisan,

educational trust, Article II of its Trust Agreement and its

status as a 5 501(c) (3) organization prohibit it from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity. The purpose of the LWVEF is exclusively

educational: to inform citizens about public affairs and, in

particular, the democratic process. Since its establishment

in 1957, the LWVEF has maintained a strict policy of neither

opposing nor supporting candidates for public office. its

continued adherence to that policy over the years has earned

the LWVEF the trust and respect of the public, and a

reputation of nonpartisanship. Affidavit of Ruth J. Hinerfeld,

II 3, 4.

Thus, when the regulations became effective on

April 1, 1980, the LWVEF undertook the task of structuring

the 1980 debates in light of: (1) its nonpartisan tradition,

its Trust Agreement,S 501(c) (3) of the Internal Revenue

Code, and the nonpartisan requirement of the FEC's regulations;

and (2) its exclusive educational purpose of providing

information about Presidential and Vice-Presidential candidates

and their positions on the issues in a manner likely to be most
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LWVEF did not believe that participation in the debates neces-

sarily should be limited to only major party candidates, as is

clearly permitted under the regulations, the LWVEF determined

that its purpose of educating the electorate in a nonpartisan

manner would best be accomplished by developing criteria that

would permit participation in the debates by both major party

and non-major party significant candidates. Affidavit of Ruth

J. Hinerfeld, 1 8.

Before establishing these criteria, the LWVEF re-

ceived input from the Advisory Committee that it had established.

The Advisory Committee, a group of 27 prominent citizens havingl/

diverse backgrounds and varying political affiliations, was

set up for the purpose of providing advice and ideas with

respect to the debates. It was not involved in the actual

decision-making process. All decisions were the responsibility

of the LWVEF alone, and no one other than the members of the

Board of Trustees, the LWVEF's staff and legal counsel was

even present during the meetings in which the criteria were

considered and adopted. Affidavit of Ruth J. Hinerfeld, 9.

On August 9, 1980, the LWVEF Board of Trustees by

unanimous vote formally adopted the "League of Women Voters

Education Fund Criteria For Selection of Candidates To

Participate in The 1980 Presidential and Vice Presidential
2/

Debates".- The adoption of these criteria was a decision

made by the LWVEF Board of Trustees alone; this decision was

not in any way affected by the positions or views of any of

the Presidential candidates, their running mates, or their

1/ The members of the Advisory Committee are named in

Xttachment A to the Affidavit of Ruth J. Hinerfeld.

2/ A copy of this document is attached to the Affidavit ofuth 3. Hinerfeld as Attachment B.
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representatives. In addition, the LWVEF has had, and will

have, exclusive responsibility for applying the criteria and in

selecting participants. Affidavit of Ruth J. Hinerfeld, 1I 10.

Because the debates are intended to educate the

public about campaign issues and the candidates' positions on

those issues, and to effectively stimulate increased voter

interest and participation in the general election, the L:WF

determined that it would invite to participate in the debates

only those Presidential candidates who have a possibility of

winning the general election and whohave deosrtd a signi-

ficant measure of nationwide voter support and interest. The

three basic criteria selected by the LWVEF for Presidential

candidates are: (1) Constitutional eligibility; (2) presence

on the ballot in enough states to have a mathematical possibility

of winning a majority of votes in the Electoral College; and

(3) demonstrated significant voter interest and support.

Affidavit of Ruth J. Hinerfeld, it 11.

The third criterion is particularly important.

Within any debate framework, there is an inverse relationship

between the number of participants, on the one hand, and the

time available for the expression of views and the opportunity

for effective interchange between or among the participants,

on the other. Debates that are too lengthy or that include

candidates in whom the public has little voting interest will

not effectively serve the purpose of the debates. To accom-

plish its purpose in the limited amount of time available in

the debates, the LWVEF decided to limit its forum to candidates

whose participation would most likely be critical to the elec-

torate as a whole, that is, the candidates whom the public

itself regards as truly significant candidates. Affidavit of
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In order to ensure that application of the third

criterion would be nonpartisan, the LWVEF decided that it,

like the other two, should be capable of objective application

to the extent reasonably possible. After careful consideration,

the LWVEF determined that two reasonable and objective indicators

of voter interest arnd support are: (1) nomination of a candi-

date by a major party; and (2) as to non-major party candidates,

a 15 percent standing in nationwide public opinion polls or a

standing equal to that of a major party candidate, whichever 
is

lower. The 15 percent figure is exclusive of undecided respon-

1/
dents. Because the LWVEF determined that receiving the

nomination of a major party satisfied the criterion of a

significant candidacy, it decided that in the event that a

major party candidate had a standing of less than 15 percent

in the polls, any other candidate with such a standing also

should be considered significant and of sufficient interest 
to

the electorate that his or her participation in a debate 
would

be warranted. Affidavit of Ruth J. Hinerfeld, 11 13.

The LWVEF also determined to retain, throughout the

debate series, the option to reassess the participation of non-

major party candidates in the event of significantly changed

circumstances. The LWVEF did so in order to permit participation

in the second or third Presidential debate by candidates 
who did

not satisfy the criteria in early September and to permit 
ex-

clusion of a previously invited candidate whose participation

no longer would advance the purposes of the debates. Affidavit

of Ruth J. Hinerfeld, og 14.

1/ This means,. for example, that in a poll where 10 percent

Uf those polled were undecided, an actual showing of 
only 13.5
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The LWVEF recognized that public opinion

polls merely attempt to measure how the electorate would

vote as of the time the polls are taken and and that they do not

attempt to measure who ultimately will win the election. It

is because they do reflect contemporaneous electorate

attitudes that polls are useful to the tLWVEF. The LWVEF

concluded that a determination of those candidates for whom

the public would vote at any given time is a good, even if

not perfect, measure of whether the electorate considers

candidates to be significant. In recognition, however, that

polls are imperfect devices to determine public opinion and

that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and comimonly accepted

polling organizations. By examining the results of several

different established and respected polls using somewhat

different methodologies, the LWVEF concluded that it could

exercise a reasoned and fair judgment whether the voter support

and interest standard is met by non-major party candidates.

Affidavit of Ruth J. Hi.nerfeld, 1I 15.

The LWVEF also concluded that the best test of

voter interest in a candidate is the traditional trial-heat

type question that asks simply and directly for whom the

public would actually vote if the election were held today.

Other possible questions that conceivably might have been

asked involve a series of difficult and controversial

hypothetical questions and were less likely to yield reliable



ie, 4 ~ ) 4)4 94

-8

information about the question in which the LWVEF is inter-

ested, namely, the degree of support of, and interest in,

particular candidates by the electorate as a whole. Affidavit

of Ruth J. Hinerfeld, 1 16.

in deciding to adopt a 15 percent figure as the

required level of support in the public opinion polls, the

LWVEF recognized that there is no single magic number that

separates significant from insignificant candiates. However,

the 15 percent threshold figure, which was the lowest level

of support suggested by any member of its Advisory Committee,

was intended to take into account the fact that the results of

polls are subject to a statistical margin of error and to other

imperfections. Thus, the LWVEF recognized that the higher the

threshold figure adopted, the more likely that the statistical

margin of error would result in the exclusion of a candidate

who is, in fact, significant. On the other hand, for the

same reasons, it also took into account that a lower threshold

would have increased the likelihood that candidates who are 
not

significant would be included. Affidavit of Ruth J. iHinerfeld,

17.

The LWVEF therefore concluded that the use of the

15 percent figure, together with the use of several different

polls and the exclusion of undecided respondents, provides 
a

reasonable degree of confidence that statistical margins of

error will not result in exclusion of candidates whose

participation would advance the purposes of the debates. Con-

versely, the LWVEF concluded that a consistent showing below

15 percent would permit it to make a reasonable judgment that

a particular candidate was not of sufficient interest to the
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electorate to warrant participation in a debate with major

party and other significant candidates. Affidavit of Ruth J.

Hinerfeld, 18.

At the time the criteria were adopted, the members

of the Board of Trustees knew, as did all informed citizens,

that President Carter at one time had expressed his reluctance

to participate in a debate with non-major party candidates.

The LWVEF also was aware that several non-major party candi-

dates wanted to participate in the debate series, and it

anticipated that these candidates would object to whatever

criteria the LWVEF established if their application resulted in

non-participation. Affidavit of Ruth J. Hinerfeld, 1 21.

The LWVEF was, however, firmly committed to the

belief that the debates should be structured so as to best

serve the interests of the American electorate rather than what

any particular candidate perceived as being in his own best

interest. It remains committed to that belief, and it also

believes that its candidate selection criteria fulfill that

commitment. Affidavit of Ruth J. Hinerfeld, if 22.

In accordance with the foregoing criteria, on

August 19, 1980, the LWVEF extended invitations to debate to

the two major party candidates, President Carter and Governor

Reagan, and their running mates. On that date, letters also

were sent to all 6 non-major party Presidential candidates,

required by law to file quarterly reports with the FEC, and who

indicated that they met the financial threshold established by

the FECA and who had not formally terminated their candidacies.

These letters informed them of the criteria selected by the

LWVEF, and requested information with regard to the ballot

access criterion. The August 19 letters also sought to ensure that

the tentatively scheduled debate dates would be acceptable to all

prospective participants. Affidavit of Ruth 3. Hinerfeld, 19.
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Previously, on August 18, the LWVEF received a

letter from counsel for the complainant in this proceeding

objecting to the 15 percent standard and requesting the

inclusion in the debates of Mr. Commoner and his running1_/
mate, LaDonna Harris. This letter apparently was in

response to the LWVEF's public announcement on August 10, of

the candidate eligibility criteria. In a letter dated

August 22, the LWVEF denied the request, explaining why it

had selected the 15 percent standard and reaffirming its

commitment to invite to debate any of the six non-major

party candidates who satisfied its criteria. On August 28,

Mr. Commoner filed his complaint with the Commission.

By September 9, the LWVEF received the results of

the several nationwide polls conducted during the periods

August 27 and September 6 -- the most recent polls prior to

that date. On that day the Executive Committee of the

LWVEF's Board of Trustees carefully examined these polls and

several others conducted during the period August 14 to
3/

August 23. The Committee also received the advice of Dr.

Herbert Abelson, Mervin Field, and Lester Frankel, independent
4/

experts on polling. Albert H. Cantril, President of the

National Council on Public Opinion Polls, brought the names

of Dr. Abelson and Mr. Field to the attention of the LWVEF,

and he was also consulted on their recommendation of Mr.

Frankel. Affidavit of Ruth J. Hinerfeld, i 23.

I/ A copy of this letter is attached to the complaint.

2/ A copy of this letter is attached hereto as Appendix B.

3/ The results of these polls are set forth in a chart
Ippended to Affidavit of Ruth J. Hinerfeld as Attachment C.

4/ The qualifications of these experts are set forth inffidavit of Ruth J. Hinerfeld, 23.
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These consultants, after examining the results of

the nationwide polls selected by the LWVEF, advised that they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes," and that in their

"individual and collective judgment, John Anderson at the

time of the September polls had a support level of 15% or
l/

higher." Affidavit of Ruth J. Hinerfeld, 1 24.

After careful consideration, the LWVEF Board of Trustees

concluded that of the six non-major party candidates to whom

letters were sent on August 19, Mr. Anderson had satisfied its

criteria. Mr. Anderson alone had a consistent showing in excess
2/

of 15 percent in the polls.- The other non-major party candi-

dates, including Mr. Commoner, had only insignificant levels of

voter support. Affidavit of Ruth J. Hinerfeld, it 25.

Accordingly, on September 9, 1980, the LWVEF invited

Mr. Anderson to participate in the 1980 debates. As of this

date, Governor Reagan and Mr. Anderson have accepted the LWVEF's

invitations. President Carter, however, has informed the

LWVEF that he will not participate in the September 21 debate

to be held in Baltimore. The LWVEF expects to proceed with

the Baltimore debate whether or not President Carter ultimately

agrees to participate. Affidavit of Ruth J. Hinerfeld, 1 26, 27.

1/ The statement issued by these experts is appended to
Affidavit of Ruth J. Hinerfeld as Attachment D.

2/ This level of support was achieved even without excluding
undecided responses. Had those responses been excluded,
Mr. Anderson's level of support would have been even greater.
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The insignificant levels of voter support for non-

major party candidates other than John Anderson are also

shown consistently in the results reported not only in seven

of the eight polls used in the LWVEF's determination which

reported results for non-major party candidates, but also in

three earlier polls. In nine polls taken between August 5

and September 6, 1980, the reported results for no non-major

party candidate other than Mr. Anderson ever exceeded one

percent and the reported result in the tenth poll for all

such candidates other than Mr. Anderson did not exceed three1/
percent.

ARGUMENT

Mr. Commoner claims: (1) that the LWVEF's candidate

selection criteria are partisan because major party candidates

are treated differently from non-major party candidates; 
and

(2) that the fifteen percent standard for the demonstration

of voter support and interest by non-major party candidates

is improper. These claims are unfounded.

Mr. Commoner's claims rest upon both an erroneous

understanding of the Commission's regulations and an incorrect

understanding of the facts. In essence, Mr. Commoner asks

the Commission to misapply its own regulations, and to

ignore the Explanation and Justification accompanying S 110.13,

which the Commission provided for the very purpose of explaining

the meaning of that section. In support of this request,

Mr. Commoner serves up inaccurate and incomplete information

and pure speculation.

As we demonstrate below, the LWVEF's candidate

selection criteria are nonpartisan and in full compliance

with the letter and the spirit of the Commission's regulations.

1/ Affidavit of Ruth J. Hinerfeld, Attachment E.
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First, under Commission regulations, debate sponsors may treat

major party candidates differently from non-major party candi-

dates and limit participation in debates to significant candi-

dates. Second, the decision of the LWVEF that its voter support

and interest criterion can be satisfied either by nomination

by a major party, as defined in the Federal Election Campaign

Act, or by a showing of fifteen percent in public opinion polls

in the case of non-major party candidates is a reasonable method

of separating significant from non-significant candidates. Third,

in any case, 'it is abundantly clear that Mr. Commoner does not

meet any reasonable test of significance. With a one percent

showing in numerous public opinion polls, his candidacy properly

may be regarded as "hopeless." Buckley v. Valeo, 424 U.S. 1, 96

(1976). In addition, it is clear that the LWVEF has applied

its criteria in a nonpartisan fashion and in light of its over-

riding purpose of educating the American electorate.

Finally, Mr. Commoner mistakenly brings to the atten-

tion of the Commission Constitutional questions, and erroneously

claims that the LWVEF has violated his Constitutional rights.

Although such questions are beyond the jurisdiction of the Com-

mission, we will address them briefly here. Under applicable

law, it is clear that: (1) the LWVEF sponsorship of candi-

date debates is a purely private matter, and (2) even if

the LWVEF could be held to the exacting standards of the Consti-

tution, its candidate selection criteria would pass muster.

Moreover, any Government action that would reduce the discretion

of the LWVEF beyond that required by its nonpartisan obligation

would present far more serious Constitutional questions than

those raised by Mr. Commoner's complaint.
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I. THERE IS NO REASON TO BELIEVE THAT THE
LWVEF HAS VIOLATED, OR IS ABOUT TO VIOLATE,
THE ACT OR THE COMMISSION'S REGULATIONS

Section 110.13 of the Commission's debate regula-

tions is the provision that sets forth who may sponsor a

debate supported by corporate and union contributions, and

the structure of such a debate. It provides, inter alia,

that "[a] non-profit organization which is exempt from

federal taxation under 26 U.S.C. S 501(c)(3) . . . and which

does not endorse, support or oppose political candidates or

political parties may stage nonpartisan candidate debates in

accordance with 11 CFR 110.13(b) and 114.4(e)." 11 C.F.R.

S 110.13(a). The LWVEF, which has a 23 year history of non-

partisanship, is exempt from taxation under S 501(c)(3) of the

Internal Revenue Code. Accordingly, it may use its funds and

those donated by corporations and labor unions to sponsor

nonpartisan candidate debates. 11 C.F.R. S 114.4(e).

The "structure" of such debates is expressly "left

to the discretion of the staging organization, provided that

(1) such debates include at least two candidates, and (2)

such debates are nonpartisan in that they do not promote or

advance one candidate over another." 11 C.F.R. S 110.13(b).

For the reasons that follow, the LWVEF has complied with

the only requirement at issue here -- the requirement of

nonpartisanship.

1/ Mr. Commoner's assertion that the 1980 debates violate

Ehe regulations of the Internal Revenue Service and the

Trust Agreement of the LWVEF is unsupportable and conclusory.

Just as the 1980 debates satisfy the nonpartisan requirements

of the Commission's regulations, so do they comply fully

with the LWVEF's Trust Agreement and the rules and 
regulations

of the Internal Revenue Service. Indeed, during the 23 years

of its existence, the LWVEF has been keenly aware that 
it must

maintain and strictly adhere to a policy of nonpartisanship 
to

comply with Article II of its Trust Agreement as well as the
requirements of the Internal Revenue Code. Affidavit of

Ruth J. Hinerfeld, T 3, 4.
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A. The LWVEF Debates Comply Fully With the
Nonpartisan Requirements of the Debate
Regulations.

1. The LWVEF May Limit Participation in

the Debate to Significant Candidates.

In promulgating the debate regulations, the Commis-

sion expressly recognized that "[a] nonpartisan candidate debate

. provides a forum for significant candidates to communi-

cate their views to the public." Explanation and Justification,

44 Fed. Reg. 76734 (Dec. 27, 1979)(emphasis added). In provid-

ing such a forum, debate sponsors may, in accordance with the

express provisions of 11 C.F.R. S 110.13(b) (2), exercise "dis-

cretion" so long as debates "are nonpartisan in that they do

not promote or advance one candidate over another." According

to the Commission, "[t~he primary question in determining non-

partisanship is the selection of candidates to participate in

the debates." Explanation and Justification, 44 Fed. Reg.

76735.

The LWVEF criteria for inviting candidates to partic-

ipate in the debates it plans to sponsor comply with the letter

and the spirit of the Commission's regulations. In formulating

and adopting them, the LWVEF exercised its "discretion" and

attempted, in good faith, to identify "significant candidates"

in order to educate the electorate and stimulate interest in

the general election. They "are nonpartisan in that they do

not promote or advance one candidate over another."

Hr. Commoner urges, however, that the LWVEF has

improperly exercised its discretion in determining who is a

significant candidate. Among other things, citing Nashua

Telegraph, MURs 1167, 1168, 1170, First General Counsel's

Report (Feb. 20, 1980), he asserts: "A debate involving only

the two major party candidates is not nonpartisan but bi-partisan."

Complaint, p. 7. Mr. Commoner is wrong.

- -- - -- I
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In promulgating the debate regulations, the Commis-

sion stated that "[a]n organization staging a debate may

invite candidates to participate . . . on the basis of party

affiliation," and "that such an organization could stage a

general election debate to which only major party candidates

are invited." Explanation and Justification, 44 Fed. Reg.

76735. In testimony before Congress, moreover, both the

former and present Chairmen of the Commission reaffirmed that

debates could be so limited. Repeal of "Equal Time" Requirements:

Hearings on H.R. 6103 before the Subcomm. on Communications

of the House Comm. on Interstate and Foreign Commerce, 96th

Cong., 2nd Sess. 14 (1980). If the LWVEF properly may invite

to participate in a debate only the two major party nominees,

then it also may invite to participate only these two candidates

and any other candidate that it, in good faith, concludes

is significant.

That debate sponsors may exercise considerable

latitude in selecting debate participants is supported by

Congressional reaction to the Nashua Telegraph case upon

which Mr. Commoner relies. As the Chairman of the House

Committee on Administration stated in a letter of March 10,

1980, to the Commission:

The Commission should be reluctant in
enforcing these regulations to substitute
its judgment of the propriety of a partic-
ular debate for the on-the-spot judgment of
the sponsor. Before the Commission should
choose to take any action, it should be
clear on the face of a complaint that the
sponsoring of a debate involves something
other than the good faith editorial'judg-
ment of the sponsor. The mere fact that a
debate does not include the full field of
eligible candidates should not in itself
be reason to believe that the debate falls
outside these regulations.

126 Cong. Rec. H. 1822 (March 12, 1980) (remarks of Rep. Van

Deerlin)I(emphasis added). The Chairman of the Senate Committee
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on Rules and Administration expressed similar 
views:

I will follow closely the Commission's
interpretation of these regulations, and

urge the FEC to apply a rule of reason to

the end that the FEC in no case substitute

its discretion and judgment for that of
the sponsor.

126 Cong. Rec. S. 2813 (March 21, 1980) (remarks of Sen. Pell).

Moreover, even if there had been no adverse Congres-

sional reaction to Nashua Telegraph, its precedential 
signifi-

cance would be questionable. First, Nashua Telegraph involved

a candidate debate at the primary level where different

considerations may be present. Second, in that case, the

selection of two of the seven candidates running in 
the Uew

Hampshire Republican Presidential primary was made 
without the

aid of objective criteria.

Thus, Mr. Commoner's assertion that a debate sponsor

may not, in good faith, invite only the two major party candi-

dates -- or presumably any two candidates it views as signifi-

cant -- is directly at odds not only with Congress' 
understand-

ing of what the law is, but also with the clear and plainly

worded explanation of the Commission that 
promulgated the rule1/

in question. Indeed, Mr. Commoner's attempt to dismiss the

Commission's Explanation and Justification of 
S 110.13 as

"merely conclusory" ignores the very purpose of that document.

Mr. Commoner's assertion ignores as well the signifi-

cant regulatory history of 5 110.13. This regulation was prom-

ulgated in response to Senate disapproval of 
a more detailed

and restrictive regulation governing the sponsorship 
and fund-

ing of candidate debates, S. Res. 236, 96th Cong. ist Sess.,

I/ In addition, Mr. Commoner overlooks the fact that debate

articipants will not necessarily benefit by 
public exposure.

It is impossible to predict until after 
the debate who, if any-

one, may have been helped by participating 
in it, and who, if

anyone, may have been harmed by not participating. Whether or
not participants and non-participants benefit 

depends on many

factors, including the electorate's perception 
of the perform-

ance of participants.
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125 Cong. Rec. S. 12822 (Sept. 18, 1979). It is the product

of two rulemakings, 44 Fed. Reg. 76734 (Dec. 27, 1979); 44

Fed. Reg. 39348 (July 5, 1979); two proposed rulemakings, 44

Fed. Reg. 59162 (Oct. 12, 1979); 42 Fed. Reg. 35856 (July 12,

1977); and hearings before the Commission on September 12,

1977, and October 23 and 24, 1979, at which numerous parties,

including the LWVEF, testified and submitted comments. To

argue, as Mr. Commoner appears to, that the Explanation and

Justification, which accompanied 5 110.13 to the Senate floor

the second time, is not a carefully considered explanation by

the Commission of the meaning of that regulation, 
and that

the Commission did not mean what it said, is to 
miscomprehend

the administrative process.

Moreover, even under the Commission's more detailed

and restrictive predecessor to the present S 110.13, the LWVEF's

criteria would have been proper. Former S 110.13(b) (1) (i) pro-

vided that if a sponsor invites one general election 
candidate

who has been nominated by a major party to participate 
in a

debate, then the sponsor must invite all candidates 
nominated

for the same office by any major party to participate 
in the

same debate. 44 Fed. Reg. 39348, 39350 (July 5, 1979). How-

ever, the sponsor also had "discretion to include 
any minor

party, new party, independent or write-in candidate in any1_/

debate held under 11 CFR 110.13(b)(1)." Id. As the Commis-

sion made clear in the Explanation and Justification 
accompany-

ing that section, "(tihis structure is designed to permit

1/ Former 5 110.13(b) (1) (v). The requirement contained in

former S 110.13(b) (1) (iv) that all minor party 
candidates

should be invited to participate in the event that only one

major party candidate agrees to debate, would 
not have applied

because in this general election, there are 
no minor party

candidates as defined in the Federal Election 
Campaign Act.

See former S 110.13(b) (5)(ii), 44 Fed. Rea. 39351.
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participation in a debate by significant serious candidates

for the same public office." Id. at 39348 (emphasis added).

Former S 110.13 was disapproved by the Senate, how-

ever, on September 18, 1979. One of the Senator's major con-

cerns was the restrictiveness of the debate structure mandated

by the Commission. As stated by Senator Hatfield, a co-sponsor

of the resolution of disapproval, "I question whether Congress

ever intended to involve the Federal Election Commission in

determining the format for candidate debates. . .. " 125 Cong.

Rec. S. 12821-22 (Sept. 18, 1979). In response to that resolu-

tion, the Commission promulgated the present regulation, which

retains the requirement of nonpartisanship but leaves the

structure of the debates to the discretion of the sponsor.

Thus, it is nonsensical to argue that the LWVEF's decision not

to invite non-significant candidates to participate in the

debates violates current S 110.13(b) (2), when this decision

would have been proper even under the more restrictive debate

scheme previously adopted by the Commission. Present 5 110.13

clearly grants more leeway to the LWVEF in sponsoring debates.

In light of the regulatory history of 5 110.13 and

the Commission's own explanation of the purpose and effect of

this regulation, it is clear that the LWVEF may invite

to participate in its debates only major party candidates for

President and Vice-President. Since that is so, it is also

clear that the LWVEF may, in good faith, exercise its discre-

tion to invite candidates in addition to major party candidates

based on its determination whether candidates are significant.

2. The LWVEF's Criterion For Determining
The Significance Of A Candidate Is
Nonpartisan and Reasonable.

Although the LWVEF could have complied with its non-

partisan obligation by inviting to participate in the debates
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the major party candidates or candidates who it, in good

faith, believed to be significant, instead, the LWVEF, to

ensure an entirely nonpartisan approach to determining

significance, developed and adopted the voter support and

interest criterion. The two elements of this criterion are

reasonably capable of objective application and, in the

LWVEF's judgment, constitute reasonable indicators of signifi-

cant voter interest and support. They are: (1) nomination

of a candidate by a major party, and (2) as to non-major

party candidates, a 15 percent standing in nationwide public

opinion polls or a standing equal to that of a major party
1/

candidate, whichever is lower. The 15 percent figure is

exclusive of undecided respondents. Because the LWVEF

determined that receiving the nomination of a major party

satisfied the criterion of a significant candidacy, it

decided that in the event that a major party candidate had a

standing of less than 15 percent in the polls, any other

candidate having equal support also should be considered

significant and of sufficient interest to the electorate

that his or her participation would be warranted.

1/ of course, nomination by a major party and voter support
ThI public opinion polls are not the only possible indicators
of voter support and interest. The LWVEF could have estab-
lished a standard that included, for example, the number of
contributors to, or the amount of financial support received
by, a candidate, or media interest in a candidate. Alterna-
tively, it could have established a petition requirement.
It is apparent, however, that such other possible indicators
of voter support and interest may be more subjective and
unreliable than the standards adopted and that they measure

l ess. directly than the standards adopted the question in which
the LWVEF is inteirested. Moreover, any meaningful petition
requirement would be quite onerous. in view of the problems
of alternative standards, the LWVEF cannot be faulted for
adopting two indicators of candidate significance that are

reasonably capable of good faith, objective application.
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Although Mr. Commoner is apparently of the view that

his candidacy would be served by his participation in such a
1/

debate, it is clear that the LWVEF reasonably could conclude

thiat the electorate would not be served by being compelled, in

effect, to listen to those candidates in which it has no signif-

icant interest and by being deprived of any meaningful exchange

among those candidates in whom it has a serious and substantial

voter interest. Moreover, the LWVEF, in light of the present

dominance of the two major parties, acted reasonably by requir-

ing as a condition of participation by non-major party candidates

a showing of substantial voter support, such as 15 percent.

In attempting to maximize the amount of useful information

presented to the electorate in a debate in which the addition

of each non-major party candidate necessarily reduces the

time available to the electorate to learn about positions of

the clearly significant candidates, it is reasonable to demand

that such non-major party candidates have a level of voter

support that distinguishes them from the numerous and quite

insignificant candidates that abound in an election year.

The 15 percent voter support standard does precisely that,

and given the support of the two major parties in the last

Presidential election, cannot be deemed too harsh.

I/ Mr. Commoner does not claim that he meets the LWVEF criteria

But merely that he might meet the criteria after participation

in a debate. Quite obviously, candidates hopeful of being "sig-

nificant" could make similar arguments in seeking access to the

ballot, but it is clear that not even the Constitution requires

states to permit access to the ballot by insignificant candidates

who are hopeful that such access will convert their insignificant
candidacies into significant ones.

2/ If, as in other political systems, there were several polit-

rcal parties or candidates of roughly comparable strength or

varying degrees of clearly substantial strength, a lesser thresh-

old might well have been selected. In any event, to satisfy its

nonpartisan obligation, the LWVEP does not have to demonstrate
tha al thr 0osibl0sanars-oud &nt e eaonbl. he
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Mr. Commoner asserts, however, that the LWVEF's third

criterion "is partisan in structure and effect" because, inter

alia: (l) "[miajor party candidates are exempt from the poling

requirements, while non-major parties are subject to the vagaries

of an inappropriate and inaccurate measurement;" (2) George

Wallace would not have met the LWVEF's standard and that it ap-

pears that no non-major party candidate will do so this year;

and (3) the standard subjects him to "a classical Catch 22

dilemma." Complaint, pp. 6-7. These assertions are unfounded,

irrelevant, or both.

While is true that certain candidates are exempt from

the polling standard measure of voter support and interest, they

already have demonstrated significant voter interest and support

by winning the nomination of a major party. Distinguishing be-

tween major and non-major party candidates on this basis is1/

neither improper nor novel.- As the Commission stated in the

Explanation and Justification accompanying former § 110.13:

Structuring debates on the basis of
party affiliation is similar to the standard
used in the Act for public fur-ding entitlement.
Under the Act, only those presidential primary
candidates who are seeking nomination by a
political party are entitled to receive match-
ing funds (26 U.S.C. S 9033(b)(2)). Moreover,
the amount of funding to which a general elec-
tion candidate is entitled is based on whether
the candidate is a major, minor or new party
candidate.

44 Fed. Reg. 39348. Moreover, the very reason that the LWVEF

adopted the separate standard for non-major party candidates was

to afford them the opportunity to be invited to debate. With-

out the separate standard complained of by Mr. Commoner, the

l/ See, e.g. , Buckley v. Valeo, 424 U.S. 1 (1976)(public financ-
Tng); American Party of Texas v. White, 415 U.S. 767 (1974) (bal-
lot access); Jenness v. Fortson, 403 U.S. 431 (1971) (ballot
access).
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debates would not have included any non-major party 
candi-

dates.

Nor did the LWVEF act improperly in setting the

standard applicable to non-major party candidates. 
In

urging that the 15 percent standard is improper, Mr. Commoner

quotes from a Washington Star article that reported

a statement issued by the National Council on Polls 
and

cites an article by Peter D. Hart that was published 
in the

Washington Post. Complaint, p. 6, Appendix pp. 23, 25. His

reliance on these sources is misplaced.

The National Council on Polls did issue a statement

warning that "different techniques used by polling 
organiza-

tions . . . can result in varying assessments of candidate

strength" and that "public opinion polls are 
subject to

l/

certain levels of sampling tolerance."- In light of those

potential problems, the Council recommended that 
the LWVEF

"$consult several disinterested but qualified profesaionals

in the field of survey research regarding meas~urem~ent 
issues

that bear on the reported poll results."

At the time the LWVEF adopted the voter support 
and

interest standard, it recognized that polls may not perfectly

measure public opinion because there are methodological 
dif-

ferences among polling experts as to the best ways to try to

measure public opinion and because their results 
are subject

to a statistical margin of error. In the absence of superior

alternatives, however, the LWVEF decided that it would attempt

to deal with possible polling imperfections 
by examining the

results of several independent polls conducted 
by nationally

known and commonly accepted polling organizations. 
By examining

1/ cpyofth satmet sue-ista -Ahchdhereto as
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the results of several different established and respected 
polls

using somewhat different methodologies, the LWVEF 
concluded

that it could exercise a reasoned and fair judgment 
whether the

voter support and interest standard is met by non-major party

candidates.

in addition, the LWVEF, after consulting with Albert

H. Cantril, the President of the National Council on 
Public

Polls, appointed three experts to assist ii interpreting

the results of the polls on which it would rely. After examin-

ing the results of these polls, these experts advised 
that they

"1were struck by the consistency of the data produced by the

eight polls using different questioning methods, 
different

modes of interviewing, different techniques for qualifyingl/

respondents and different sample sizes."- Thus, the concerns

expressed by Mr. Commoner did not materialize, and, 
in any

event, as the reported results show, would not have affected

his ability to participate in the debates.

The Hart article on which Mr. Commoner relies 
made

several charges: (1) that the decision of the LWVEF was "both

bad and wrong" because "polls do not predict the 
future"; (2)

that the LWVEF had wrongly decided to rely on polls 
taken within

a single period of time immediately following the 
Democratic

National Convention; (3) that the use of a nationwide survey

"ignores the fact that an independent candidate can significantly

affect the Electoral College results because he 
may garner a

great deal of support from one region or state"; (4) "that a

single question determining the standing hardly 
provides a true

understanding of election dynamics"; and (5) that George Wallace

would not have qualified to participate in the 
LWVEF debate

had the voter support and interest standard applicable 
to non-

major Parties been in effect in 1968. Complaint, Appendix, p. 25.
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These charges are unfounded. First, the purpose of

the LWVEF's polling standard is not to measure who ultimately

might win the election or who ultimately might be significant

candidates in November. The LWVEF recognized that public

opinion polls merely attempt to measure how the electorate

would vote as of the time the polls are taken, and it 
is because

they do reflect contemporaneous electorate attitudes 
that polls

were selected. The LWVEF concluded that a determination of

those candidates for whom the public would vote at any given

time is a good, even if not perfect, measure of whether the

electorate considers a non-major party candidate to 
be signifi-

1/
cant. Second, the LWVEF did not rely solely on polls taken

immediately after the Democratic National Convention 
but also

on polls taken in late August and early September. 
Third, in

light of the LWVEF's educational purposes, it quite properly

relied on nationwide polls. Indeed, if Mr. Hart's observation

were taken to its logical extreme, presumably a 
candidate who

is on the ballot in a single state where the election 
is likely

to be close would have to be considered significant 
because he

could tip the balance in the Electoral College even 
if he re-

ceived only 100 votes in the state election. Fourth, the

use of the trial-heat question was appropriate 
to measure what

the LWVEF was interested in ascertaining -- whether a non-

major party candidate has a significant level of voter 
support

to warrant participation in a debate series intended 
to educate

1/ Despite their imperfections, there is no legal 
flaw in

Using public opinion polls to measure contemporaneous 
voter

support and interest. As the Supreme Court observed in

American Party of Texas v. White, 415 U.S. 767, 786-87 (1974),

"[a] petition procedure may not always be a completely 
precise

or satisfactory barometer of actual community 
support for a

political party, but the Constitution has never 
required the

States to do the impossible." Respected public opinion polls

are a reasonable tool for measuring nationwide 
voter support

for a candidate at any particular time, even though 
no

particular poll may be mathematically precise.
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the electorate as a whole. Finally, had the LWVEF standard

been in effect in 1968, Mr. Wallace would have been invited to

participate because he met the fifteen percent threshold.

Mr. Commoner also argues that the 15 percent thresh-

old is "partisan in structure and effect" because

(hlistorically, only 2 minor party candidates,
Theodore Roosevelt and Robert La Follette,
received more than 15% of the vote. Eugene
McCarthy and George Wallace did not, nor does
it appear any other minor party candidates in
1980 will meet this arbitrary and capricious
threshold.

Complaint, pp. 6-7. Mr. Commoner is mistaken.

Among other matters, John Anderson clearly has met

the 15 percent threshold, and, as already noted, George Wallace
1/

had 15 percent or greater support in the pre-election polls.

Moreover, no non-major party Presidential candidate who did not

exceed 15 percent either in the general elections or in the

public polls preceding the elections, received a vote of more

than 3 percent in the general elections in the twentieth century.

And, in fact, no non-major party candidate other than Mr.

Anderson has received more than a one percent level of voter

support in 1980.

Mr. Commoner complains, in addition, that the 15

percent requirement subjects him "to a classical Catch 22

dilemma that with it he is excluded from the debates and

without it, he would have an opportunity to inform voters of

his campaign positions and may very well achieve a 15%

rating." Complaint, p. 6.

This complaint rings hollow. First, given Mr.

Commoner's consistently poor showing in all of the nationwide

polls, any reasonable method of measuring whether a candidate

1/ This fact was pointed out to counsel for complainant in
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has significant voter support and interest would have 
subjected

him to the same dilemma. More importantly, however, the purpose

of these debates is not to help candidates like Mr. Commaoner

make a better showing in the general election; it is to

provide the electorate with information about the candidates

and their positions on the issues in a manner likely to be

most beneficial and useful to the electorate as a whole.

In short, while the 15 percent figure itself

is not a magic number, the LWVEF, in determining who to

invite to debate, exercised precisely the discretion 
and

judgment which 5 110.13 contemplates. It did so in a care-

fully considered and nonpartisan manner, concluding that 
a

consistent showing below 15 percent in the nationwide 
polls

would permit it to make a reasonable judgment that a particular

candidate is not considered significant by the electorate,

taken as a whole. Moreover, the LWVEF reasonably concluded

that the use of the 15 percent figure, together with the use

of several different polls and the exclusion of undecided

respondents, would not result in exclusion of candidates 
who

ought to be invited to debate. Indeed, as the results of

the nationwide polls show, none of the non-major party

candidates but Mr. Anderson would have satisfied even 
a one

percent threshold.

3. The LWVEF Has Applied, And Will
Apply, The Candidate Eligibility
Criteria In An independent,
objective, and Nonpartisan Manner.

Not only did the LWVEF develop and adopt nonpartisan,

objective criteria for determining eligibility to 
participate

in the 1980 debates: it also has objectively and fairly applied

them. As noted above, on August 19, the LWVEF determined 
that

President Carter and Governor Reagan satisfied the 
three

criteI thA-it-2had adote,ftand4ivited both candidates to
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participate in the debates. On September 9, after examining

the reported results of eight nationwide polls, and after con-

sulting with the three independent polling experts, the

LWVEF determined that Mr. Anderson was the only non-major

party candidate whose standing exceeded 15 percent. None of

the other non-major party candidates came within 14 points of

that figure. Accordingly, pursuant to its criteria, the LWVEF

invited Mr. Anderson to participate in the 1980 debates.

Mr. Commoner, however, claims that the LWVEF's appli-

cation of its criteria to the non-major party candidates is

tainted by the fact that President Carter allegedly has brought

pressure to bear on the LWVEF to exclude all non-major party

candidates from the debates. The short answer to this is that

contrary to Mr. Commoner's prediction, Mr. Anderson has

demonstrated his significance as a candidate pursuant to the

LWVEF's criteria, and he was invited to participate in the

debates. Moreover, as stated above, the LWVEF plans to go

ahead with the Baltimore debate as scheduled, whether or not2/

President Carter ultimately agrees to participate.

1/ See Affidavit of Ruth J. Hinerfeld, Attachment E.

2/ Affidavit of Ruth J. Hinerfeld, 1I 27. In addition, it should

Fe noted that Ruth Hinerfeld denies Mr. Commoner's claim

that she stated that "the league could change its debate

rules so that Anderson, should he qualify would take part in

the first debate, but not in a second." See Complaint, p. 9;

Appendix, p. 26. In fact, what she state ,following a

meeting with representatives of the two major party nominees,

was that the LWVEF had retained the option to reassess the

continued participation in the debates by a non-major party

candidate. She also stated that she would inform the Board

of the views that had been expressed at that meeting, including

a request that the LWVEF sponsor a debate limited to the

nominees for President of the two major parties. She did so

inform the Board, and the Board unanimously decided not to

change the criteria adopted on August 9. Moreover, if any

change were to be made in the LWVEF's plan, that change

would not be made for a partisan purpose but to further the

educational purposes of the LWVEF to provide information to

the electorate about the views of the candidates on the
issues. See Affidavit of Ruth J. Hinerfeld, 1 28.
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Just as the LWVEF has no control over the public

pronouncements of Mr. Carter, Mr. Commoner, or any of 
the

other candidates, so the LWVEF has no control over a candi-

date's decision whether to accept the invitation to 
debate.

Although the LWVEF would like to present a debate among 
all

the significant Presidential candidates to the electorate,

the LWVEF can do no more than create a mechanism which, in as

nonpartisan, objective, and reasonable a manner as 
possible,

will provide the opportunity for truly significant candidates

to participate. This the LWVEF has done, and as shown above

there is no reason to believe that it has failed, 
or will fail,

to comply with S 110.13 of the Commission's regulations.

Accordingly, Mr. Commoner' complaint should be dismissed.

B. The LWVEF Has Not Violated, And Is Not About

To Violate, 2 U.S.C. S 433(a) and 5 434.

Mr. Commoner alleges that the LWVEF is a "political

committee" within the meaning of the Act because 
it has made

"expenditures" in excess of $1000 in order to stage the 1980

debates, and, as such, has violated the Act by not registering

and reporting pursuant to S 433(a) and S 434. 
As Mr. Commoner

notes, however, S 100.7 (b) (21) and S 100.8(b)(23) of the

Commission's regulations provide that the terms 
"contribu-

tion" and "expenditure" do not include funds used to defray

the costs of staging nonpartisan candidate 
debates in accord-

ance with S 110.13 and 5 114.4(e). As shown above, the

LWVEF has complied fully with the provisions 
of S 110.13

and S 114.4(e), and thus, under the Act, is not deemed to

have made a "contribution" or "expenditure" 
in connection

with the debates. Accordingly, the LWVEF is not a "political

committee" within the meaning of 2 U.S.C. S 431(4), and need

not register or report pursuant to the Act.
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II. MR. COMMONER'S OTHER CONTENTIONS NOT ONLY RAISE
ISSUES BEYOND THE JURISDICTION OF THE COMMISSION,
BUT ALSO ARE MERITLESS

The jurisdiction of the Federal Election Commission

is limited, with respect to civil enforcement proceedings,

to the provisions of the Act, and chapter 95 and chapter 96

of title 26. 2 U.S.C. S 437c(b) (1), S 437d(6), and S 437g.

Consequently, Mr. Commoner's charge that the LWVEF's exercise

of its First Amendment rights in staging the 1980 debates

somehow constitutes illegal government action and violates

his First Amendment rights raises issues that are beyond the
1/

jurisdiction of the Commission.- Nevertheless, we will

briefly discuss these issues.

A. The LWVEF's Sponsorship of Candidate
Debates Does Not Constitute State Action.

Mr. Commoner asserts that "(t]he degree of inter-

action of the LWVEF must have with broadcasters to televise

this event, the privilege of tax exemption bestowed by Congress

to the LWVEF and the privilege of debate sponsorship bestowed

by the Commission to the LWVEF, elevate private action to

government action." Complaint, p. 7. He cites no authority

whatsoever in support of this contention. It is plainly wrong.

First, of course, the privilege of debate sponsorship

is not bestowed on the LWVEF by the Commission but is a privi-

lege -- indeed, a right -- bestowed by the First Amendment.

Moreover, even if Mr. Commoner were correct in identifying the

source of the LWVEF's privilege, the privilege, even when con-

joined with a charitable tax exemption and interaction with the

l/ Mr. Commoner also suggests that the LWVEF's debate series
somehow will violate the Federal Communications Act. This
suggestion is incorrect, but if Mr. Commoner wishes to pursue
it, the agency with jurisdiction is the Federal Communications
Commission.
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broadcast media, does not convert the actions 
of the LWVEF into

the actions of the state.

For a private entity's action to be regarded 
as that

of the state, far more interaction between the two 
is required.

Thus, even when the government grants 
a private entity a long-

term and lucrative utility monopoly and 
engages in detailed

regulation of its activities, a unilateral 
action by that

entity is not regarded as state action even 
when the state

knows in advance of that entity's policy. 
See, e.., Jackson

v. Metropolitan Edison Co., 419 U.S. 345 (1974). Similarly,

the provision of a scarce and lucrative 
resource, such as a

liquor license, to a private entity does not convert that

entity's action into that of the government. 
See, , .Mose

Lodge No. 107 v. Irvis, 407 U.S. 163 (1972). Finally, even

the heavily regulated broadcast licensees, 
which are granted

an exclusive right to scarce resources 
and benefit financially

therefrom, are not state actors. See Greenberg v. o , 80

Civ. 0340, Slip Op. p. 43 (E.D.N.Y. June 20, 1980).

In light of these and other cases, 
any conclusion

that the LWVEF is a state actor, or 
that its debates consti-

tute state action, would be erroneous.

B. Assuming Arguendo That The LWVEF Is 
A State

Actor, Its Criteria For Candidate Participation

Are Lawful And Its Exlusion Of Mr. Commoner

From Its Debates Is Proper.

Assuming arjuendo that the LWVEF is a state 
actor,

its criteria for candidate participation 
are lawful and its

exclusion of Mr. Commoner from the 
debates is proper. There

are "vital state objectives" that 
justify the criteria and the

exclusion of Mr. Commoner, a "hopeless" 
candidate, from the

debates. American Party of Texas v. White, 
415 U.S. 767, 781

(1974); Buckley v. Valeo, 424 U.S. 1, 96 (1976).
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In establishing standards to govern access to 
a

debate, the Constitution would permit the LWVEF, 
as a state

actor, to: (1) determine whether there is voter support for a

candidate; (2) apply different standards for measuring such

support in the case of major party candidates, 
on the one

hand, and n6n-major party candidates, on the 
other; and (3)

exclude from participation a candidate for 
whom there is

insignificant support. See, , American Party of Texas

v. White, supra; Storer v. Brown, 415 U.S. 724 (1974);

Jenness v. Fortson, 403 U.S. 431 (1971). In particular, the

LWVEF would be permitted to exclude from a debate 
a candi-

date who, like Mr. Commoner, has minimal voter support. 
Mr.

Commoner received one percent or less of the 
vote in nine

nationwide public opinion polls during 
the period August 5

to September 6, 1980. He properly may be treated, therefore,

under Buckley v. Valeo, supra, 424 U.S. at 96, as a "hope-

less" candidate.

In support of his argument that the LWVEF 
candidate

selection criteria are unlawful, Mr. Commoner cites only Buckley

v. Valeo, supra, and Greenberg v. Bolger, supra. Neither case

supports his claim that he is entitled to 
participate in the

LWVEF-sponsored debates.

In Buckely v. Valeo, of course, the Supreme Court

upheld the public financing provisions of 
the Federal Election

Campaign Act despite the fact that entitlement 
to public financ-

ing was dependent on a showing of voter support, 
that the Act

distinguished between major party candidates 
and non-major

party candidates, and that financing was 
not available to

insignificant candidates. Moreover, although the court in

Greenberg struck down a mail subsidy that 
was granted only to

major parties, that case is distinguishable.
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In Greenberg, the court recognized that "[elach

medium of expression . . . must be assessed -for first amendment

purposes by standards suited to it, for each may present its

own problems . . .." Mem. Op., p. 47, quoting Southeastern

Promotions, Ltd. v. Conrad, 420 U.S. 546, 557 (1975). In addi-

tion, the court recognized that the government has legitimate

interests that must be balanced against the effect of government

action on non-major parties. These interests include facilita-

tion of public expression, ensuring the manageability and

integrity of the resource to which access is sought, protecting

scarce resources, and guarding against factionalism.

In Greenberg, the interests purportedly protected

by the mail subsidy statute did not "survive impartial scrutiny

and weighing." Mem. Op., p. 59. manifestly, however, candidate

access to a debate is different from political party access to

a mail subsidy, and the considerations that the Greenberg court

regarded as being a proper basis for government action support

the exclusion of Mr. Commoner and others like him from the 1980

candidate debates.

As the Supreme Court has observed in the analogous

context of ballot access:

The fact is that there are obvious differ-
ences in kind between the needs and poten-
tials of a political party which historically
established broad support, on the one hand,
and a new or small political organization
on the other. [A state is not] guilty of
invidious discrimination in recognizing
these differences . . .. Sometimes the
grossest discrimination can lie in treating
things that are different as though they were
exactly alike.

American Party of Texas v. White, supra, 415 U.S. at 782 n. 13,

quoting Jenness v. Fortson, supra, 403 U.S. at 441-42.

Just as there are obvious differences between political

partes, hereaAre obivous differences between their nominees for



- 34 -

President. In the context of a debate among candidates for

President, it would be the grossest discrimination to treat

Mr. Commoner, showing one percent of voter support in nation-

wide polls, exactly like non-major party candidates having

fifteen times his support. The Constitution would not require

such an unsound result.

CONCLUSION

For the foregoing reasons, the complaint should be

dismissed.

Respectfully submitted,

Ernest W. Jenr9or

D na M. Murasky -

Scott D. flilbert

COVINGTON & BURLING
888 Sixteenth Street, N.W.
Washington, D.C. 20006
(202) 452-6000

September 15, 1980



UNITED STATES OF AMERICA*
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD AND THE )
LEAGUE OF WOMEN VOTERS ) MUR NO. 1287
EDUCATIONAL FUND )

AFFIDAVIT OF RUTH J. HINERFELD

Ruth J. Hinerfeld, being duly sworn, deposes and

says:

1. I serve as Chair of the Board of Trustees of

the League of Women Voters Education Fund (LWVEF), and I am

also the President of the League of Women Voters of the

United States (LWVUS). I have served in these capacities

since 1978. During the period 1972 to 1978, I held the

positions of First Vice Chair, Vice Chair, and Trustee of

the LWVEF, and served as First Vice President, Vice President,

and Director of the LWVUS. I have been a member of the

LWVUS since 1953. As Chair of the Board of Trustees of

the LWVEF, I have been involved substantially in the

initiation, structuring and scheduling of the 1980 Presidential

and Vice Presidential candidate debates that are the subject

of this proceeding; the LWVEF is the sole sponsor of such

debates.

2. The LWVUS is a nationwide organization with

50 state leagues, 1,300 local leagues, and approximately 120,000

individual members. It has been sponsoring nonpartisan debates,

forums and candidate events for 60 years. Under its by-laws,

the LWVUS's purposes are to promote political responsibility

through informed and active citizen participation in government

and to act on selected governmental issues. In furtherance

of these purposes, state and local leagues sponsor a variety

of nonpartisan activities and citizen education programs.

Appendix A
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These include publication of information about candidates

for elective office and their positions on the issues,

candidate forums and debates, get-out-the-vote drives, and

demonstrations of voting machines. The LWVUS and the various

state and local leagues are prohibited by their by-laws from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity.

3. The LWVEF was established by the LWVUS in

1957. It is a nonpartisan, educational trust exempt from

federal income taxes under Section 501(c) (3) of the Internal

Revenue Code. Article II of its Trust Agreement and its

status as a Section 501(c) (3) organization prohibit it from

participating or intervening in any political campaign on

behalf of any candidate and from engaging in any partisan

political activity. The purpose of LWVEF is exclusively

educational: to inform citizens about public affairs and,

in particular, the democratic process.

4. Since its establishment, the LWVEF has main-

tained a strict policy of neither opposing nor supporting

candidates for public office. Its continued adherence to

that policy over the years has earned the LWVEF the trust and

respect of the public, and a reputation of nonpartisanship

which it values highly.

5. In keeping with this tradition and its educational,

nonpartisan purpose, the LWVEF sponsored three Presidential

candidate debates and one Vice Presidential candidate debate

between the Democratic and Republican nominees during the

1976 campaign.



-3-

6. The LWVEF takes great pride in its sponsorship

of the 1976 Presidential candidate debates and believes that

the debates helped American voters to make an informed

decision in the election and generated increased public

interest in the 1976 Presidential campaign. Independent

studies support this belief. On the basis of their empirical

studies, Steven H. Chaf fee and Jack Dennis, in "Presidential

Debates: An Empirical Assessment" (published in The Past and

Future Presidential Debates, ed. A. Ranney, American Enterprise

Institute 1979), conclude at page 98, "that the debates make

substantial contributions to the process of democracy and

perhaps even to the long-term viability of the system." And

the March 1979 Report of the Twentieth Century Fund Task

Force on Televised Presidential Debates concludes that

Presidential debates should become a regular and customary

feature of Presidential election campaigns. Since 1976, the

LWVEF has worked to make this a reality.

7. After the 1976 election, the LWVEF worked over

the next three years to secure the promulgation of regulations

by the Federal Election Commission that would permit the

sponsorship and funding of public debates among candidates for

federal office. On September 12, 1977, Ruth Clusen, then

Chair of the LWVEF testified before the Commission in connec-

tion with the first proposed rulemaking. I submitted comments

on behalf of the LWVEF to the Commission on May 22, 1979,

with respect to that proposed rulemaking, and testified before

the Commission on October 23 and submitted written comments

on November 13, 1979, with respect to a second proposed rule-

making, urging adoption of regulations that would enable the

LWVEF to begin immediate fundraising for, and planning of,
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8. In keeping with its long tradition of nonparti-

sanship, the LVEF undertook the task of structuring the 1980

debates so that they would comply fully with the nonpartisan

requirements of the regulations of the Federal Election

Commission and at the same time provide information about

the candidates and their positions on the issues in a manner

likely to be most beneficial and useful to the electorate

as a whole. Because the LWVEF did not believe that participa-

tion in the debates should necessarily be limited to major

party candidates, the LWVEF determined to develop criteria

that would permit participation in the debate series by all

significant candidates.

9. Before establishing criteria, the LWVEF

received input from its Advisory Committee, a group of 27

prominent citizens having diverse backgrounds and varying

political affiliations who are listed in Attachment A to

this Affidavit. The Advisory Committee was set up for the

purpose of providing advice and ideas with respect to the

debates. The Committee was not involved in the actual decision-

making process. All. decisions were the responsibility of the

LWVEF alone. No one other than the members of the Board of

Trustees, the LWVEF's staff and legal counsel was even present

during the meetings in which the criteria were considered and

adopted.

10. On August 9, 1980, the LWVEF Board of Trustees

by unanimous vote formally adopted the "League of Women

Voters Education Fund Criteria For Selection Of Candidates

To Participate in The 1980 Presidential and Vice Presidential

Debates", a copy of which is attached hereto as Attachment B.

I I
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The adoption of these criteria was a decision made by the

LWVEF Board of Trustees alone. This decision was not in any

way affected by the positions or views of any of the

Presidential candidates, or their running mates, or

their representatives. Nor has anyone but the LWVEF applied

the criteria or selected participants.

11. on the following day, August 10, the LWVEF

released the eligibility criteria that had been adopted by

the Board, and announced the sites chosen for the 1980 debates.

As described in the attached criteria paper, the LWVEF plans

to sponsor three Presidential candidate debates and one

Vice Presidential candidate debate to which the running mates

of eligible Presidential candidates will be invited. Because

the debates are intended to educate the public about campaign

issues and the candidates' positions on those issues, and to

effectively stimulate increased voter interest and participation

in the general election, the LWVEF determined that it would

invite to participate in the debates only those Presidential

candidates who have a possibility of winning the general

election and who have demonstrated a significant measure of

nationwide voter support and interest. The three basic

criteria selected by the LWVEF for Presidential candidates are:

(1) Constitutional eligibility; (2) presence on the ballot in

enough states to have a mathematical possibility of winning a

majority of votes in the Electoral College; and (3) demonstrated

significant voter interest and support.

12. The third criterion is particularly important.

Within any debate framework, there is an inverse relationship

between the number of participants, on the one hand, and the

time available for the expression of views and the opportunity
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for effective interchange between or among the participants,

on the other. Debates that are too lengthy or which include

candidates in whom the public has little voting interest will

not effectively serve the purpose of the debates. To accomplish

its educational purposes in the limited amount of time

available in the debates, the LWVEF decided to limit its

forum to candidates whose participation would most likely be

critical to the electorate as a whole, that is, the candidates

whom the public itself regards as truly significant candidates.

13. In order to ensure that application of the

third criterion would be nonpartisan, the LWVEF decided that

it, like the other two, should be capable of objective appli-

cation to the extent reasonably possible. After careful con-

sideration, the LWVEF determined that two reasonable and

objective indicators of voter interest and support were:

(1) nomination of a candidate by a major national political

party, and (2) as to non-major party candidates, a 15 percent
1/

standing in nationwide public opinion polls or a standing

equal to that of a major party candidate, whichever is lower.

Because the LWVEF determined that receiving the nomination of

a major party satisfied the criterion of a significant candi-

dacy, it decided that in the event that a major party candidate

had a standing of less than 15 percent in the polls, any

other candidate having equal support also should be considered

significant and of sufficient interest to the electorate that

his or her participation would be warranted.

1/ The 15 percent figure is exclusive of undecided respondents.
This means, for example, that in a poll where 10 percent of
those polled were undecided, a showing of only 13.5 percent
of all respondents would be sufficient.
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14. The LWVEF also determined to retain, throughout

the debate series, the option to reassess the participation

of non-major party candidates in the event of significantly

changed circumstances. it did so in order to permit

participation in the second and third Presidential debates by

candidates who did not satisfy the criteria in early

September, and to permit it to reassess whether future

participation by a previously invited candidate would continue

to advance the purposes of the debates.

15. The LWVEF recognized that public opinion

poiis merely attempt to measure how the electorate would

vote as of the time the polls are taken and that they do not

attempt to measure who ultimately will win the election. It

is because they do reflect contemporaneous electorate

attitudes that polls are useful to the LWVEF. The LWVEF

concluded that a determination of those candidates for whom

the public would vote at any given time is a good, even if

not perfect, measure of whether the electorate considers

candidates to be significant. In recognition, however, that

polls are imperfect devices to determine public opinion and

that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted

polling organizations. By examining the results of several

different established and respected polls using somewhat

different methodologies, the LWVEF concluded that it could

exercise a reasoned and fair judgment Whether the voter support

and interest standard is met by non-major party candidates.
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versely, the LWVEF concluded that a consistent showing below

15 percent would permit it to make a reasonable judgment

that a particular candidate had not met the statistical

threshold.

19. In accordance with the foregoing criteria,

on August 19, 1980, the LWVEF extended invitations to

debate to the two major party candidates, President Carter

and Governor Reagan, and their running mates. On that date,

letters also were sent to the six non-major party Presidential

candidates, required by law to file quarterly reports with

the FEC, and who indicated that they met the financial

threshold established by the FECA and who had not formally

terminated their candidacies. These letters informed them

of the criteria selected by the LWVEF, and requested infor-

mation with regard to the ballot access criterion. The

letters also sought to ensure that the tentatively scheduled

debate dates woul~d be acceptable to all possible participants.

To date, the LWVEF has received responses from all such

non-major party Presidential candidates except Ms. Ellen

McCormack and Mr. Gus Hall.

20. The LWVEF intends to stage the debates now

planned in the following cities on or about the dates indicated:

Baltimore, Maryland (September 21); Louisville, Kentucky

(October 2); Portland, Oregon (October 13); and Cleveland,

Ohio (October 27). These sites were chosen on the basis of

geographical divers~ity and availability of physically suitable

facilities. In all four cities, the physical facilities

necessary to stage the debates are being provided to the LWVEF

free of charge.
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21. At the time that the criteria were adopted,

the members of the LWVEF Board of Trustees were aware, as

were all informed citizens, that President Carter at one

time had expressed reluctance to participate in a debate

that included non-major party candidates. They were also

aware that several non-major party candidates had indicated

that they wanted to participate in the debate series, and

they anticipated that these candidates might object to what-

ever criteria the LWVEF established if application of those

criteria resulted in their exclusion.

22. Despite this information, the LWVEF was firmly

committed to the belief that the debates should be structured

so as best to serve the interest of the American electorate

rather than what any particular candidate perceived as being

in his self-interest. It remains committed to that belief,

and it also believes its candidate selection criteria fulfills

that commitment.

23. By September 9, 1980, the LWVEF had received the

results of several nationwide polls conducted during the period

August 27-September 6. On that day the Executive Committee

of the LWVEF's Board of Trustees carefully examined these polls

and several others conducted during the period August 14-August

23. The results of these polls are set forth in a chart attached

hereto as Attachment C. The Committee also received the advice

of several respected independent experts on polling.
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24. These consultants, after examining the results

of the nationwide polls selected by the LWVEF, advised that they

"were struck by the consistency of the data produced by the

eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes," and that in their

"individual and collective judgment, John Anderson at the

time of the September polls had a support level of 15% or

higher." See Attachment D.

25. The members of the Board of Trustees, some

of whom were consulted by telephone, also concluded that of

the six non-major party candidates under consideration,

Mr. Anderson had satisfied its criteria. Mr. Anderson alone

had a consistent showing in the polls of voter support in excess
2/

of fifteen percent. The other non-major party candidates,

including Mr. Commoner, had only insignificant levels of

voter support.

26. After concluding that Mr. Anderson had satisfied

the LWVEF criteria, the LWVEF invited him to participate in

its debates. As of this date, Governor Reagan and Mr. Anderson

have accepted the LWVEF invitations for the Baltimore debate.

President Carter, however, has informed the LWVEF that he will

not participate in the September 21 debate to be held in

Baltimore.

27. The LWVEF expects to proceed with the Baltimore

debate whether or not the President ultimately decides to

participate. It is nevertheless hopeful that the President

will agree to participate because the LWVEF believes that his

participation is important to informing the electorate and
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making that debate of greatest use to the electorate.

28. On August 26, 1 did not state, as the com-

plaint alleges, that "the league could change its debate

rules so that Anderson, should he qualify, would take part in the

first debate, but not in a second." What I did say, following

a meeting with representatives of the two major party nominees,

was that the LWVEF had retained the option to reassess the

continued participation in the debates by a non-major party

candidate (see if 14 of this Affidavit). I also stated that

I would inform the Board of the views that had been expressed

at that meeting, including a request that the L14VEP sponsor

a debate limited to the nominees for President of the

two major parties. I did so inform the Board, and the Board

unanimously decided not to change the criteria adopted on

August 9. Moreover, if any change were to be made in the

LWVEF's plan, that change would not be made for a partisan

purpose but to further the educational purposes of the LWVEF

to provide information to the electorate about the views of

the candidates on the issues.

29. The LWVEF continues to believe that the

electorate would not best be served by the inclusion of

clearly non-significant candidates, such as Mr. Commoner, in

its debate series, and that the educational purposes of

the debate series would be frustrated by the inclusion of any

or all such candidates. Attached as Attachment E is a summary

of the standing of non-major party candidates as shown in

nationwide polls taken between August 5, 1980, and September 7,

1980; it demonstrates that neither Mr. Commoner nor any other

non-major party candidate, other than Mr. Anderson, has
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achieved more than a minimal level of voter support.

District of Columbia, 
ss:

Sworn to and subscribed before me this JI day

of Notaryublic

Notary Public

N1 -CQM=W= EXAMulY 31, 198
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August 10, 1980

LEAGUE OF WOMEN VOTERS EDUCATION FUND
CRITERIA FOR SELECTION OF CANDIDATES TO

PARTICIPATE IN THE 1980 PRESIDENTIAL

AND VICE-PRESIDENTIAL DEBATES

It is the intention of the League of Women Voters Education

Fund to sponsor a series of nonpartisan debates among candidates

for the offices of President and Vice President of the United

States. There will be three Presidential Debates and one

Vice-Presidential Debate. The LWVEF's purpose in sponsoring

the debates is to educate the public about the issues in the

Mn campaign and the candidates' positions on those issues. At

the same time, the Debates are intended to stimulate and to

increase voter interest and participation in the general election.

These purposes are best served by inviting to participate in the

-* debates only those presidential candidates who have a possibility

of winning the general election and who have demonstrated a significant

- measure of nationwide voter support and interest.

The criteria for selecting candidates to participate in the

debates have been drawn in light of the requirements of the Federal

Election Commission and the purposes of the debates. Federal Election

Commission regulations permit the LWVEF to sponsor nonpartisan

candidate debates. The structure of such debates is left by the

FEC "to the discretion" of the LWVEF "provided that (1) such

debates include at least two candidates, and (2) such debates are

nonpartisan in that they do not promote or advance one candidate
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over another."

The LWVEF has adopted criteria for selection which it believes

are:

-- nonpartisan

capable of objective application so that they will

be as free as possible from varying interpretation, a-nd

-- understandable by the public.

The criteria set forth have been adopted after careful consider-

ation by the Board of Trustees. In its deliberations, the Board

was fortunate to have available to it the views of its Advisory

Committee, a group of .24 prominent citizens having diverse back-

grounds and interests.

All participants must meet the League's criteria to ensure that

the Debates further the LWVEF's purposes. Accordingly, the LWVEF

will invite to debate the presidential nominees of the two major

parties. The running-mates of these nominees will be invited to

participate in the Vice-Presidential Debate. The participation

C of non-major party candidates will be determined on a case-by-

case basis.

There are three basic criteria for inviting Presidential candidates

to de~bate: (1) constitutional el-igibility; (2) ballot accessibility; and

(3) demonstrated significant voter support and interest.

Based on these criteria, the LWVEF will determine in late

August whom to invite to the debate series. The running mates of

Presidential candidates invited-to participate in the debates

"Autoaticailly will be eligible to participate in the debate for

Vv1*-0:rPs3jdetial candidates. In addition, throughout the debate

£oris, the LWVEF will retain the option to reassess the participa-



tion of non-major party candidates in the event of significantly

changed circumstances. The LWVEF will do so in order to determine

whether any additional candidates, who did not satisfy the criteria

in late August, will be invited to participate in the second

and third Presidential Debate or whether future participation

P. by a candidate would no longer advance the purposes of the Debates.

CRITERIA FOR SEL ICN OF
PRESIDENTIAL CMIDAITS

LVITED TO DEPW1E

I. Constitutional Eligibility Criterion.

Only those candidates who meet the eligibility requirements

of Article. II, Section 1, of the Constitution will be invited.to

participate in the Debates since the purposes of the UNEF would not

be served.by permitting participation of candidates who are ineligi-

ble to become President or Vice President.'

-II. Ballot Access Criterion.

1. A presidential candidate must be. on the ballot in a
C_

sufficient number of states to have a mathematical possibility

of winning a majority of votes (270) in the Electoral College.

Explanation: The LWVEF's purpose in sponsoring the debates is

to educate the public about .candidates who may become President

in the general election. A candidate must win a majority of

electoral votes to be elected. Adoption of a standard that allows

participation in the debates by candidates who are not on enough

ballots to win in the Electoral College would not further that

purpose. Thus, although a candidate with less than a majority in

the Electoral College could win in an election decided by the

House of Representatives, the purpose of the Debates is to educate

the electorate about the choice it must make in November, not thP

members of the House of Represent.1tives who would elect the
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President in the unlikely event that no candidate wins a majority

in the Electoral College. On the other hand, a standard that

requires a candidate to be on the ballot in more states than

are necessary to secure 270 electoral votes exceeds the constitu-

tional minimum and appears, therefore, to be unduly harsh. Most

* members of the Advisory Committee also suggested this standard.

2. When the LWVEF decides whm to invite to debate, it is possible th&

in a number of states there will be no clear indication of candidate

ballot status. In some states, a candidate may have filed the

C" requisite number of signatures but not be offiially certified

on the ballot. In others, there may be legal challenges to (1)

early filing deadlines and (2) independent and third party candidate

petitions. In addition, candidates still may be in the process of

qualifying to be on ballots when the LWVEF is making its decisions

on participants.

a. The LWVEF will request selected non-major party candi-

dates / interested in paxticipating in the Debates to provide

it with reasonabLe assurances that they will meet the ballot

I/The non-major party candidates to be invited to demonstrate that

they meet the ballot access ,criterion are those candidates who are re-

quired to file quarterly financial reports with the Federal Election

Com.ission, who have indicated that they meet the financial threshold

establi'shed by the FECA, and who have not formally terminated their

candidacies.

The Federal Election Campaign Act defines a major party as a

pol0itical party whose nominee for the Presidency received twenty-five

percent or more of the popular vote in the preceding Presidential

election. 26 U.S.C. S 9002 (6).



access criterion by the date of the election. The LWVEF will

then assess whether the candidate is likely to qualify,

taking into account, for example, the number of

signatures already collected, the extent of the candidate's

past efforts to qualify, and the likelihood that the

candidate's planned efforts will be successful. To

the extent indicated, the LWVEF will confirm with appro-

priate state officials the facts presented to it.

b. In states where early filing deadlines have barred

candidates from the ballot, state law will be respected

unless it is superseded in a judicial proceeding on

or before the deadline set for qualifying.

c. In states where a candidate appears to have qualified for

the ballot, but the candidate's right to remain on the

ballot is being challenged, certification by the appropriate

state official will be conclusive unless it superseded

in a judicial proceeding on or before the deadline set for

.qualifying.

Explanation: The LWVEF will not require candidates.to be

qualified on the requisite pumber of ballots at the times it needs

to issue invitations to debate. This is because the law in some

states permits candidates to qualify to be on the ballot after the

times that the LWVEF will need to make its decisions. The LWVEF

will not require candidates to meet a more onerous ballot access

criterion than that required by the states themselves -- what the

LWVEF seeks to ascertain by this criterion is whether a presidential

candidate has a possibility of winning a general election in November,

not in August or September.
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III. Demonstrated Significant yioter Support and Interest Criterion.

In 1976, seven candidates eligible to become President

were on the ballots in enongh states to have a theoretical possibility

of winning. Not all of them, however, were significant candidates.

Meeting the above standards does not, therefore, necessarily mean
C

* that a candidate will be invited to participate in the 1980 debates.

The LWVEF also will require that presidential candidates have sig-

nificant voter support and interest. "Significant" does not mean that

a candidate is raising issues different from those raised by other

candidates or that the candidate's views on alTeady-defined issues

may differ from those of other candidates. The definition of."sig-

rw* nificant" is based on magnitude of voter support for and voter interest

rt

in a person's candidacy.

1. Candidates invited to debate must either be a nominee of

a major political party as defined in the Federal Election Campaign

Act or meet LWVEF standards for demonstrated voter support and interest.

CExplanation: There is ample precedent for treating the

W. candidates of major parties differently from non-major party candidates.

For example, in Buckley v. Valeo, 424 U.S. 1 (1976), the Supreme

Court found that the Constitution did not require the government to

treat all presidential candidates the same for public financing

purposes. Major party nominees already have demonstrated significant

voter support and interest by virtue of their nomination. Non-major

party candidates, however, have not met any similar test. It is

necessary, therefore, for the LWVEF to ascertain whether non-major 
part..

presidential candidates have the support of a significant portion of

the electorate in addition to their being eligible for office and

theoretically capable of winning the ceneral election.
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2. The LWVEF will rely on nationwide public opinion polls to

determine voter support and interest.

Explanation: Although public opinion polls are not necessarily

accurate predictors of future voting behavior, they present the best

indicator of existing votcr support for and voter interest in non-

major party candidates at any given time during the elective process.

There are other indicators, such as number of contributors, amounts

of funds raised, and media attention, which also may indicate voter

support and interest. These othpr indicators are mre difficult to in-

. terpret and apply, and they measure less directly than national opinion

polls voter support and interest. Other possible indicators of voter

support and interest, such as petition requirements, place an un-

necessary burden on non-major party presidential candidates.

3. An assessment of voter support and interest will be based

on data derived from nationwide polling samples provided by several

well-respected public polling organizations.

4. The LWVEF will make its decisions based on the outcome of the

most recent polls taken by each of the polling organizations selected

by the LWVEF.

Explanation: Polls may vary, not only due to polling methods

but also as a result of the dates on which they were taken. This is

especially true when the measure of public opinion is taken in election

campaigns. .The best the LWVEF can hope to do is to ascertain current

voter support and interest as close as is feasible to the dates on

which it makes-its decisions.

5. The LWVEF will rely on questions which are as close as possible

to the classic "trial-heat" approach -- "If the election were held

today, would you vote for A, B, C, D, etc.?"

Explanation: The principal purpose of the Debates that the LWVEF
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proposes to sponsor is a more informed electorate. 
To achieve that

purpose, the LWVEF must attempt to 
ascertain which candidates the

electorate regards as serious candidates for its 
vote. Identification

of such candidates is most readily ascertained 
by the "trial-heat" type

question proposed.

6. In order to participate in the Debates, a non-major 
party

Scafndidate must receive a level of voter support 
of fifteen percent or

the level of voter support received by a major party candidate, which-

ever is lower.

Explanation: Advisory Committee members suggested voter support

threshold levels ranging between fifteen and Vwenty-five 
percent, and

the Board concluded that any figure within this range 
would be reasonabli

After consideration of a number of factors, including 
the records of

public opinion polls in previous presidential elections 
and their

relationship to actual election results, the substantial 
obstacles faced

* by non-major party candidates and variations among public 
opinion pollin

7 techniques and the precision of their results, the Board decided to

adopt the fifteen percent level of support or the level 
of support that

a major candidate receives for the following reasons. First, non-major

party candidates who reach even a fifteen percent level of support,

despite the substantial odds facing them, should be regarded as signi-

ficant.forces in the election. In addition, we also found it appropriat

to include non-major party candidates whose showing in the polls is

*equal to that of a major party candidate. The ability to garner such

a level of support suggests the candidate's presence 
in the Debates woul.

for the debates.
further the LWVEF's purposes/ On the other hand, to lower the fifteen

percent threshold in the absence of a comparable lower 
level of voter

support for a major party candidate could result 
in participation

by candidates who would not further the LWVEF's purposes. 
Their parti-
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cipation would, more6ver, decrease the time available to clearly signi-

ficant candidates to set forth their views and differences in the DebateE

The LWVEF recognizes that each 'additional candidate invited to the

debates will diminish the other candidates' ability to make their views

known.

7. The procedure adopted for testing whether a candidate meets the

voter support requirement gives all the active, selected2/non-major

party candidates an opportunity to satisfy the requirement. The LWVEF

will look at the nationwide results of the most recent polls taken

. by each of the major polling organizations selected by the League.

All non-major party candidates who receive the requisite level of voter

support of fifteen percent or the level of support received by major

party candidates, whichever is lower, will be invited.

VICE-PRESIDENTIAL CANDIDATES

Other than being required to possess the personal qualifications to

become President, the running mates designated by the participants in

the Presidential Debates will be included in the

Vice-presidential Debate.

2-/!'.VU page 5, fn. 1
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1[\ff Leagie of Women Voters Education Fund1980PEIDEN L1730 M Street NW asington DC 20036

DEBATES NEWS RELEASE

Contact
Vera Hirschberg
Public Relations FOR IMMEDIATE RELEASE

.296-1770, ext. 263 September, 9, 1980

STATEMENT OF DR. HERBERT ABELSON, MERVIN FIELD AND LESTER FRANKEL

Eight separate polling reports, which were based on national

cross sections of potential voters were reviewed. These were all the

available national published polls reported since mid-August. Four

of these polls were taken in late August and four in early September.

The four August polls showed Anderson's support to range from 13%

C' to 17%. The four September polls showed Anderson's support ranging

from 13 to 18% with three of the four polls at 15% or higher.
C-

We were struck with the consistency of the data produced by

these eight polls using different questioning methods, different modesC-

C of interviewing, different techniques for qualifying respondents and

r different sample sizes.

In our individual and collective judgment, John Anderson at

the time of the September polls had a support level of 15% or higher.

As research professionals we recognize the fragile nature of any

statistic derived from a public opin'ion sample. We anticipated that

League officials might be in receipt of a variety of disparate and

ambiguous poll results. We volunteered our efforts to assist the

League in the interpetation of the data. As things turned out, the

data were quite clear and unambiguous and it was not necessary to use

any involved analytical procedures to reach our conclusions.
Attachment D



O POLLING DATA

1. AP/NBC Poll, 8/5-8/7/80

Commoner 1%

Clark less than 0.5%

Other 2%

Not sure 13%

2. Harris Poll, 8/5-8/6/80

Clark 1%

Commoner less than 0.5%

McCormack less than 0.5%

Pulley less than 0.5%

Not sure 4%

3. Harris Poll, 8/14-18/80

Clark 1%

Commoner less than 0.5%

McCormack less than 0.5%

Pulley less than 0.5%

Not sure 4%

4. AP/NBC Poll, 8/15-8/16/80

Commoner 1%

Clark less than 0.5%

Other 2%

Not sure 13%

5. Gallup Poll, 8/15-8/17/80

Commoner 1%

McCormack 1%

Clark less than 0.5%

Pulley less than 0.5%

Hall 0%

Other and
undecided 12%

*/ Attachment C incorrectly states that this poll was taken
on August 15-17, 1980.
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6. Roper Poll, 8/16-8/23/80

Commoner less than 0.5%

Clark less than 0.5%

Hall less than 0.1%

McCormack less than 0.5%

Pulley 1%

Others 1%

Don't know 10%

7. Gallup Poll, 8/26-8/28/80

Commoner 1%

McCormack 1%

Clark less than 0.5%

Pulley less than 0.5%

Hall 0%

Other and

undecided 12%

8. L.A. Times Poll, 9/2-9/7/80

Other 3%

Not sure 6%

9. Harris Poll, 9/3-9/7/80

Clark 1%

Commoner less than 0.5%

Pulley less than 0.5%

McCormack less than 0.5%

Don't know 4%

10. Roper Poll, 9/4-9/6/80

Clark 1%

Commoner 1%

Undecided 12%

Other than Reagan, Carter, and Anderson.
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JOHN P. RUPII

H. Richard Mayberry, Jr., Esq.
Suite 701
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Mayberry:
a, This letter is written on behalf of the League of Women Voters
qr Education Fund in response to your August 18 letter to the LWVEF regard-

ing the 1980 Presidential and Vice-Presidential debates which it is
sponsoring.

Your letter (1) requests that your clients, Barry Commoner and
LaDonna Harris, Presidential and Vice-Presidential candidates of The
Citizens Party, be included in the debates and (2) objects to LWVEF's 15
percent standard for determining whether non-major party candidates have,/
achieved a significant measure of nationwide voter support and interest.-

"Ok We have advised the LWVEF that the criteria it has established

C meet any applicable legal requirements. Of particular importance are
the regulations of the Federal Election Commission. Under those regula-

r- tions, the LWVEF, as a nonprofit organization exempt- from federal taxa-
tion under 26 U.S.C. § 501(c)(3) "may stage nonpartisan candidate debates
in accordance with 11 C.F.R. 110.13(b) . ." 11 C.F.R. § ll0.13(a)(1).
Section 110.13(b), in turn, states that "Et]he structure of debates
... is left to the discretion of the staging organization, provided that
(1) such debates include at least two candidates, and (2) such debates
are nonpartisan in that they do not promote or advance one candidate
over another." In promulgating these rules, the Federal Election Com-
mission made clear that the LWVEF may "stage a general election debate
to which only major party candidates are invited."
44 Fed.Reg. 76735 (1980).

l/ The precise standard is whether the candidate receives a level of
voter support in the polls of 15 percent or the level received by a
major party candidate, whichever is lower. Since undecided responses
will be excluded, the actual standard is something less than 15 percent.

Appendix B
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The LWVEF would comply with the FEC's nonpartisan requirement
(or the requirements of any other government agency) if it included in
the debates only the Democratic and Republican nominees. The fact that
the LWVEF is providing an opportunity for non-.major party candidates who
meet its significant candidate criterion to participate does not render
the proposed debates partisan or otherwise legally questionable.

That the LWVEF has discretion to distinguish between major
party candidates and non-major party candidates in adopting standards to
implement its voter support and interest criterion also is supported by
Buckley v. Valeo, 424 U.S. 1 (1976). Buckley does not, as you suggest,
bar the government (much less a private organization such as LWVEF) from
treating major party candidates differently from non-major party candi-
dates. Rather, in that case the Supreme Court upheld the public finan-
cing scheme of the Federal Election Campaign Act even though it differ-

0% entiates among major party, minor party and new party candidates based
on specific levels of past voter support.!./

You appear to be arguing that the selection standards are
discriminatory and that the debates will be partisan because some non-
major party candidates will not participate. The logic of this argu-
ment, of course, is that all non-majcr party candidates must participate
in the debates to avoid discrimination and for the debates to be non-
partisan. Any such approach, however, would result in debates which
would be less informative and enlightening to the electorate than the
LWVEF debates. Moreover, unless all candidates are invited, any choice
has the effect of excluding some candidates, and may have the effect of
benefiting or injuring some of those who do and do not participate,
depending upon what occurs in the debates. But the test of nonparti-
sanship is not whether the debates benefit or injure participants or

C71 non-participants. The test is whether they have been structured in a
particular way for the purpose of benefiting a particular candidate.

er Here it is clear that LWVEF's purpose is truly nonpartisan.

The purpose of the debates is neither to benefit nor to dis-
advantage major parties or third parties. The purpose is to help

1/ The Supreme Court rejected the argument that such a scheme in-
vidiously discriminates against non-major party candidates, i.e.,
nominees of parties whose candidates in the preceding generaTelec-
tion received less than twenty-five percent of the popular vote.
424 U.S. at 93-108. The LWVEF, of course, has adopted a much less
rigorous standard for determining whether non-major party candidates
shuld be invited to share a forum with major party candidates.
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inform the electorate of the views of the significant candidates on the
issues in the campaign. Within any debate framework, there is an
inverse relationship between the number of participants, on the one
hand, and the time available for the expression of views and the oppor-
tunity for effective interchange between or among the participants, on
the other. So, too, debates that are too lengthy or which include
candidates in whom the public has little voting interest will not
effectively serve the purpose of the debates. To accomplish its purpose
in the limited amount of time available in the debates, the LWVEF must
limit its forum to candidates whose participation would most likely be
critical to the electorate as a whole -- that is, the candidates whom the
public itself regards as truly significant candidates.

The LWVEF's purpose would not be served best by inviting non-
major party candidates to participate merely because they may raise
issues different from those raised by the 1980 major party Presidential
and Vice-Presidential candidates or because their views on already-
defined issues may differ from those of the major party candidates.
This is not to say that the LWVEF questions the importance of such
candidates to the electoral process. Its debates must be limited
because its purpose in sponsoring them is limited. The debates are not
intended to be town meetings. To achieve the necessarily limited pur-
pose of the debates, the LWVEF criterion excludes only those non-major
party candidates whom more than 85 percent of the electorate do not
support.

Your suggestion that the voter support and interest standard
is improper appears to be based on the premise that it necessarily
excludes participation by new parties. Thus, you state that the stand-

C' ard "does not bear a reasonable relationship to the purpose of the
C! debates . . . for it effectively excludes new party participation." And

In support of your legal argument, you state that "the percentile classi--
CIA fication used by the League is so high as to exclude any new parties."

However, your premise is erroneous, as shown by the very data
you cite in support of it, even though these are election results rather
than poll results. Your letter specifies six non-major party candidates
in previous Presidential elections who received more than three percent
of the vote in the general election. All of these candidates who would
have met the ballot access requirement, about which you do not complain,
exceeded the LWVEF's 15 percent voter support standard. Theodore Roosevelt
received 27 percent of the vote in 1912, Robert LaFollette received 16
percent in 1924, and George Wallace, who received 13 percent on election
day, had 15 percent or greater support in the pre-election polls.
Moreover, your letter points out that a non-major party candidate, John
Anderson, "may well qualify for the general election debates" this year.
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The LWVEF has no intention, therefore, of eliminating as a
condition for non-major party candidate participation in the debates the
voter support and interest standard that it has adopted. Moreover, any
attempt by any Government agency to reduce the LWVEF's discretion under
the FEC regulations would present serious constitutional problems. The
Government may not interfere with the First Amendment rights of the
LWVEF in its sponsorship of the 1980 debates.

All six non-major party Presidential candidates including your
client have received a letter from the LWVEF requesting information
concerning the ballot access criterion and informing them that invita-
tions to debate will be issued by September 10, 1980 --after the LWVEF
has had an opportunity to examine the results of various nationwide
polls. As in the past and up until the time that such polls are taken,
your clients, like other Presidential and Vice-Presidential candidates,
have had and will have the opportunity to demonstrate significant voter
support and interest.

Very truly yours,

Ernest W. Jennes

cc: General Counsel
Federal Election Commission

- Washington, D.C. 20463

(- Chief
Complaints and Compliance Division
Broadcast Bureau

fir Federal Communications Commission
Washington, D.C. 20554

Howard Schoenfeld
Special Assistant for Exempt Organizations
Internal Revenue Service
Washington, D.C.
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C Newton Centre, MA
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EXECUTIVE DIRECTOR
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DIRECTOR
Marta T Mills

(202) 659-2685

September 9, 1980

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Commoner v. League of Women Voters
Education Fund HUR 1287

Gentlemen:

This Is to Inform you that the League of Women Voters

Education Fund is represented in this matter by

Covington S Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006

Please send notifications and any other communications

from the Federal Election Commission regarding this

matter to Ernest W. Jennes (Telephone No. 452-6202) and

Scott Gilbert (Telephone No. 452-4766) of that firm.

,Vh~erely, A

Ruth J

.d- -

Contributions to the Fund are deductible for incmetax puxrpose.



Scott D. Gilbert, Esq.

COVINGTON & BURLING
888 SIXTEENTH STREET, N. W

WASHINGTON, D. C. 20006

Mr. Charles N. Steele
General Counsel
Federal Election Commission
1325 K Street, N.W. 7IM 0.L
Washington, D.C. 20463



1FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

September 3, 1980

H. Richard Mayberry, Jr.
Suite 701
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1287

Dear Mr. Mayberry:

This letter is in response to your request that the
Commission take expedited action on the above-referenced
complaint which you filed on August 28, 1980 against the
League of Women Voters Education Fund (LWVEF). As you
know, 2 U.S.C. S 437g(a)(1) provides that a respondent
shall have fifteen days to respond to a complaint before
the Commission may take any action on the matter. Your
request for expedited consideration includes a request
that the time of the LWVEF to respond to your complaint
be shortened to less than 15 days. In this case, the
fifteen day period would expire on September 15, 1980,
and unlike the previous Commission matters which you
cite to shorten the time to respond, there will be
time for the Commission to consider both your complaint
and the LWVEF's response before the date on which the
first debate is apparently scheduled to occur. Accordingly,
the Commission must deny the request to shorten the
response time of the LWVEF and have so notified them in
the attached letter.

The Commission understands the reasons underlying
your request that this matter be handled expeditiously,
and will endeavor to consider the matter, with the response
of the LWVEF, as soon after September 15 as possible.

If you have any questionr, please contact Ms. Lyn
Oliphant at 523-4143.

Sincer
/7

C' C e
General Counsel

cc: Ruth Hinerfeld



FEDERAL ELECTION COMMISSION

WITIY WASHINGTON, D.C. 20463

S YESSeptem'ber 3, 1980

Ruth Hinerfeld
Chairman
League of Women Voters

Education Fund
1730 M Street, N.W.
Washington, D.C. 20036

Re: MUR 1287

Dear Ms. Hinerfeld:

This letter is in reference to a complaint filed
by Barry Commoner and the Citizens Party against the
League of Women Voters Education Fund alleging that
the Presidential debates scheduled by the LWVEF will

If~ be partisan in nature and in violation of the Commission's
debate regulations, 11 C.F.R. SS 110.13 and 114.4. A copy
of the complaint was hand-carried to your office on

~1 August 29, 1980 by Commission staff.

As you were notified in the Commission's letter or
August 29, the LWVEF has fifteen days to respond to this
complaint. Your response will be due on September 15,
19&0. As you are aware, the complainant has requested
that the Commission take expedited action on this matter,
including shortening your time to respond to the complaint.
On September 3, 1980, the Commission denied the complainant's
request to shorten the time to respond, on the grounds
that there will be time for full Commission consideration

C before the first scheduled debate, but after the expiration
of the fifteen day response period.

In order that we may have the opportunity to consider
your response to the complaint fully and also afford
Mr. Commoner expeditious consideration of his complaint,
we request that your response be hand delivered to the
Commission as soon as possible, but in no event later than
September 15, 1980. While we recognize that 2 U.S.C.



Letter to Ruth Hinerfeld
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S 437g(a)(1) affords you fifteen days to respond to this
complaint, we would appreciate any effort to respond sooner.

If you have any questions concerning this matter,
please contact Ms. Lyn Oliphant, at 523-4143.

General Counsel

cc: H. Richard Mayberry



BEFORE THE FEERAL E=ICN 4OMISSIN

In the Matter of )
) M'UR 1287

league of Women Voters Education )
Fund (IMVEF))

CERFCATION

I, Marjorie W. Emmns, recording secretary for the Federal Election

Omxiiission's executive session on September 3, 1980, do hereby certify

that the Qmmission took the foll ing actions in IJR 1287:

1. Decided !y a vote of 6-0 to deny the request to shorten the
Em eof the UXEF to respond.

2. Decided by a vote of 4-2 to send to the IW the draft
letter attached to the Geral Ounsel's September 3, 1980
report.

3. Decided by a vote of 4-2 to send to Richard Mayberry the
draft letter attached to the General Counsel's September 3,
1980 report.

Commissioners Aikens, Friedersdorf, Rieche, and Tiernan voted

C- affirmatively to send the letters; OCcnissicners Harris and McGarry

dissented.

Attest:

Date Marjorie W. Emmons
Secretary to the Ocmission



L ECUTIVE SESSIONptember 3, 1980

FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 20463

September 3, 1980

MEMORANDUM

TO: The Commission

FROM: Charles N. Sselk,
General Counsel& ""

SUBJECT: MUR 1287 - Request for Expedited Handling

On August 28, 1980, Barry Commoner and the Citizens
Party filed a complaint against the League of Women Voters
Education Fund (LWVEF) alleging that the LWVEF debates
scheduled for the general election campaign are not non-
partisan in nature and, thus, would violate the Commission's
debate regulations. The first debate is now apparently
scheduled for September 21, 1980.

Mr. Commoner's complaint alleges that, even though
the explanation and justification for the Commission's
debate regulations states that a general election debate
inay be limited to major party candidates, such a debate
must still be nonpartisan in all other respects. The
complaint further alleges that there is evidence that the
LWVEF debates are not nonpartisan. In support of this
claim, the complaint alleges that the role of the media,
the outside influence of the major party participants on
the terms and structure of the debates and the subjective
intent of the sponsor demonstrate the partisan nature of
the debates. The LWVEF policy statement on selection
criteria, the LWVEF Trust Agreement, and a variety of
newspaper articles are attached. In addition to the
factual issues raised with respect to nonpartisanship, the
the complaint sets forth a constitutional claim -- that the
Commission's debate regulations and the tax exempt status
of the LWVEF constitute state action, and therefore, that
one of the selection criteria, the 15% requirement of public
support as reflected in opinion polls, is discriminatory
against nonmajor party candidates.
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MUR 1287 - Request for Expedited Handling

For relief, the complaint seeks immediate Commission
action either by the filing of a suit for mandatory injunc-
tive relief to eliminate one of the LWVEF criteria -- the
15% requirement -- or alternatively, a declaration by the
Commission that it will act immediately to investigate,
develop a factual record and make a determination on the
complaint prior to the first debate. Thus, the complaint
seeks to shorten the LWVEF's time to respond to less than
15 days.

Because of the factual issues raised by the complaint,
the response of the LWVEF should be considered before any
recommendation on this matter is made. Unlike the cases
relating to the Nashua Telegraph debate, there will be
opportunity for the Commission to consider this complaint
even if the respondent takes the full 15 days to respond.
Accordingly, there is insufficient justification for
shortening the LWqVEF's time to respond. On August 29,
1980, a copy of the complaint was hand-carried to the
LWVEF. Under the Commission's ordinary compliance pro-
cedures, the LWVEF has fifteen days from that date to
respond, that is, until September 15, 1980. (Since the 15
days ends on Saturday, September 13, the LWVEF has until
September 15 to respond.) In order to make certain that
a prompt review may be made, we recommend sending the
attached letter to the League requesting that their response
be hand-carried to the Commission on that date. This would
permit the Commission to consider the merits of the complaint
at its executive session on September 16, 1980, five days
before the first debate is now apparently scheduled. The
Office of General Counsel will circulate a First General
Counsel's report by September 16, 1980 (if the LWVEF response
is received on September 15), or sooner if a response is
forthcoming.

Since the complaint requests a response to the request
for expedited handling by September 3, the attached letter
should be forwarded notifying Mr. Mayberry, on behalf of
Mr. Commoner, that the Commission will afford the League
the full fifteen days, since that still permits full
Commission consideration of the complaint prior to the
first debate, and further notifying him that the Commission
will consider the complaint and response together as soon
after September 15 as possible.
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Recommendations

1. Deny request to shorten the time of the LWVEF
to respond.

2. Send attached letter to LWVEF.

3. Send attached letter to Richard Mayberry.

Attachments

Letter to LWVEF
Letter to Richard Mayberry



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

H. Richard Mayberry, Jr.
Suite 701
1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Mayberry:

This letter is to acknowledge receipt of your complaint of
August 28, 1980, against Chairman Ruth Hinerfeld and the League
of Women Voters Educational Fund which alleges violations of the
Federal Election Campaign laws. A staff member has been assigned
to analyze your allegations. The respondents will be notified of
this complaint within 5 days and a recommendation to the Federal
Election Commission as to how this matter should be initially
handled will be made 15 days after the responden -ts' notification.
You will be notified as soon as the Commission takes final action
on your complaint. Should you have or receive any additional infor-
mation in this matter, please forward it to this office. For your
information, we have attached a brief description of the Commis-
sion's procedures for handling complaints.

Enclosure



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Ruth Hinerfeld, Chairman
The League of Women Voters

Education Fund
1730 M Street, N.W.,
Washington, D.C. 20036

Re: MUR 1287

Dear Ms. Hinerfeld:

This letter is to notify you that on August 28, 1980,
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the

Volt Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter [UR
1287. Please refer to this number in all future correspendence.

Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against your Committee
in connection with this matter. Your response must be submitted

ewithin 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you intend to be represented by counsel in this miatter,
please advise the Commission by sending a letter of representation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications from the Commission.



Page two
Letter to Ruth Hinerfeld0

If you have any questions, please contact Lynn Oliphant,
the attorney assigned to this matter at (202) 523-4143. For
your information, we have attached a brief description of the
Commission's procedure for handling complaints.

General Counsel -

Enclosure

1. Complaint
2. Procedures
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Suite 701
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UNITED STATES OF AMERICA

BEFORE THE

FEDERAL ELECTION COMMISSION

OCCk ~L/~)

Barry Commoner of The Citizens Party,

Complainant,

eh hiten Ruth Hinerfeld and the

League of Women Voters Educational

Complaint

MUR NO.:

Fund,

Respondents.

I

S " S d 84 J(IV Ll



J THE PARTIES

The Complainant is identified as follows:

BARRY COMMONER is the candidate of The Citizens Party for

the general election of President of the United States. The

Citizens Party is a non-major political party. The Citizens

Party's principal office is Suite 5, 2126 Connecticut Avenue,

N.W., Washington, D.C. 20009.

On information and belief, the Respondents are identified as

follows:

RUTH HINERFELD is the Chairman of the Board of Trustees of the

League of Women Voters Educations Fund, and responsible for

management of the Fund.

THE LEAGUE OF WOMEN VOTERS EDUCATION FUND is a charitable

trust organized for the purpose of providing the general public

with voter and citizen educational services. Its principal

office is 1730 M Street, N.W., Washington, D.C. 20036.



THE FACTS

1. Chair Ruth Hinerfeld and The League of Women Voters

Education Fund ("The LWVEF") will sponsor 1980 Presidential

Debates in various cities during September and October and a Vice

Presidential debate in the month of October, 1980. (LWVEF News

Release, 8/10/80)*. The exact dates and locations are at this

time only known by the LWVEF.

2. The LWVEF will invite candidates to participate in these

debates who have met criteria adopted by the Board of Trustees:

a) Constitutional Eligibility for the Office of

the Presidency;

b) Access on sufficient state ballots to have

a mathematical probability of winning the electoral

college; and,

c) Demonstrated significant voter interest and

support as evidenced by a major party candidate

receiving the nomination of a major political

party or a non-major party candidate receiving

voter support in the polls of 15% or the level of

voter support at least equal to that of a major party

candidate. (LWVEF News Release, 8/10/80)

3. The LWVEF will automatically invite to debate the

presidential nominees of the two major parties. The running-

mates of these nominees will automatically be invited. (LWVEF

Criteria, 8/10/80), p.2). The automatic invitation arises from

the express statement of the LWVEF and from the adoption of

criteria tailored to major party candidates. For example, major

party candidates are guaranteed ballot access and the percentile

classification is tailored to state a minimum quantum equivalent

to such a candidate's present rating. The invitation is absolute

• The matters of public record which complainant citie herein

are appended in a separate appendix volume.



and not subject to revocation.

4. The LWVEF will on a case by case basis invite to debate

the non-major party candidates. Even if a non-major party can-

didate is invited, the invitation is qualified and subject to

revocation. LWVEF reserves the option to reassess the partici-

pation of non-major party candidates in the event of significantly

changed circumstances. (LWVEF Criteria, 8/10/80, p.2-3.)

5. Upon information and belief, the debates will be

televised live by the major broadcasters; including ABC, CBS,

NBC, and their owned affiliates. Such broadcast would require

substantial logistical coordination and communication between

the LWVEF and broadcasters. The broadcasters are subject to

government regulation under the Federal Communications Act of

1934, as amended.

6. President Carter, nominee of the Democratic National

Party, has set new debate terms under which he would participate

in the LWVEF sponsored presidential debates. Specifically, Jack

Watson, White House Chief of Staff, publicly stated details

about the time, location, format, and number of debates are

"items to be negotiated, not mandated(by the LWVEF)." ("Carter

Sets New Debate Terms", Washington Post, 8/25/80, p.AlA4).

"Jimmy Carter's purpose in avoiding a three-way debate is clear:

he figures John Anderson might take more votes from him than from

Mr. Reagan." ("Will Voters League Silence Anderson To Please

Carter?", Wall Street Journal, 6/13/80). In turn, "Mr. Anderson

charged that the President was narrowly partisan in his approach

to the public's right to know." (N.Y. Times, 8/23/80)

7. The LWVEF's Trust Agreement prohibits the publication

of candidate statements:

Nor shall the (LWVEF) participate or intervene

in (including the publishing or distributing



of statements) any political campaign

on behalf of any candidate for public office

or be partisan in its approach to political

campaigns.

(LWVEF Trust Agreement, as amended June 22, 1960).

8. Under the rules and regulations of the Internal Revenue

Service, and its own Trust Agreement, the LWVEF is prohibited

from spending funds to sponsor the planned debates in the manner

now proposed. (Washington Post, 7/20/80, p.A-5.)



VIOLATION OF THE LAW

I. The LWVEF Debates are Partisan and Violate the Non-Partisan

Debate Regulations, 11 C.F.R. Section 110.13 (1980)

The present method of candidate selection adopted by the

LWVEF and public statements by a representative of President

Carter make the staging of the debate a partisan event in viola-

tion of 11 C.F.R. Section 110.13 (1980).

A. LWVEF Candidate Selection Criteria Pertaining To

Demonstration of Significant Voter Support Are Partisan

In Structure and Application

The Commission Regulations provide, in pertinent parts,

that the structure of debates sponsored by certain non~profit

organizations is left to the discretion of the staging organi-

zation as long as "such debates are non-partisan in that they do

not promote or advance one candidate over another." 11 C.F.R.

Section 110.13 (b). The primary focus in judging non-partisan-

ship to candidate selection and the standard for reviewing

candidate selection by the Commission i.*ihetherthoe'ristria

adopted fulfill the purpose of educating and informing the

voters, provide fair and impartial treatment of candidates,

and do not promote or advance one candidate over another. FEC

Explanation and Justification for Part 110.13(b).

The non-partisanship requirement of the regulations clearly

control over the explanation and justification provisions which

are merely interpretive in nature. The regulations require an

examination by the Commission of the partisanship of the debates.

See MUR Nos. 1167, 1168, and 1170. Therefore, reference in the

justification section to hypothetical debates exclusively for the

benefit of the two major party candidates is merely conclusory

and does not 'Vitiate the responsibility of the Commission to



investigate the partisan nature of candidate selection criteria,

the subjective intent of the sponsor, the role of the media

involved, or the outside influence of candidate participants in

a debate sponsor. Indeed, the regulations preclude a sponsor

from staging a debate upon a showing of partisanship.

The debates are structured to include candidates receiving

a level of voter support in the polls of 15% or the level received

by a major party candidate, whichever is lower. The use of this:

criteria is partisan in structure and effect:

1) Major party candidates are exempt from the

polling requirement, while non-major parties are

subject to the vagaries of an inappropriate and in-

accurate measurement. The National Counsel on Public

Polls warned the LWVEF that the 15% limit is

arbitrary, impractical, and subject to error.

(Washington Star, 8-23-80, A3)

The Washington Post quoted Mr. Hart, that "the

use of survey research to determine who should

participate in the 1980 presidential debates

is a perfect example of mtnae- of the tool of

survey research" (Washington Post, 8-24-80, p. C6)

2) Because of the significant impact of political

broadcast on candidate popularity, the onerous 15%

requirement subjects Mr. Commoner to a classical

Catch 22 dilemma that with it he is excluded from

the debates and without it, he would have an

opportunity to inform voters of his campaign

positions and may very well achieve a 15% rating.

3) Historically, only 2 minor party candidates,

Theodore Roosevelt and Robert La Follette, received



Gorge Wallace did not, nor does it appear any

other minor party candidates in 1980 will meet this

arbitrary and capricious threshold.

4) A debate involving only the 2 major party

candidates is not non-partisan, but bi-partisan.

Moreover, it would promote the candidacies of the

two major party candidates over Mr. Commoner's and

other non-major party candidates.

For example, in the Nashua Telegraph case, the

Commission found the exclusion of candidates not

frantrunners in the Republican primary campaign

a violation of the Campaign Act, because it "is

evidence that the newspaper is not providing fair

and impartial treatment of candidates, and that

the debates will result in the promotion or

advancement of the included candidates (over the

excluded candidate)." MUR 1167, 1168, 1170, First

General Counsel's Report, February 20, 1980, p. 9.

The present debate regulations were not applicable at

that time. However, the General Counsel states even

if they were applicable, the "debate as pianned ....

would not be non-partisan...." Id.

5) The degree of interaction of the LWVEF must

have with broadcasters to televise this event, the

privilege of tax exemption bestowed by Congress to the

LWVEB and the privilege of debate sponsorship bestowed

by the Commission to the LWVEF, elevate private action

to government action. In Buckley v. Valeo, the Supreme

Court viewed government action which dramatically restricted

minor party candidates' means for reaching the electorate

~and inhibited the opportunity for minor party to become

: major parties to be constitutionally suspect. 424 U.S.



1, 96-97. More recently, a district court held

handicapping access to communication channels,

the mail, "because a political party has not

achieved a required level of acceptance is not different

from censoring speech because of its substance."

Greenberg v Bolger, No. 80-0340 (E.D.N.Y. June 20, 1980).

For these constitutional reasons, the voter support

criteria of the LWVEF which excluded minor party

candidates is invalid.

II. Sponsorship of Partisan Debates Is a Contribution and The

Failure of the LWVEF to Register as a Political Committee

Violates Registration Provisions of the Campaign Act,

2 U.S.C. Sec. 433(a).

The funds expended to defray costs incurred in staging

debates is not considered a contribution, 11 C.F.R. Sec. 100.7

(b) (21), nor an expenditure, 11 C.F.R. Sec. 100.8 (b) (23) --

provided the structure of the debates is non-partisan. The seleo-

tion process used by the LWVEF is not non-partisan, see discussion

supra I. Therefore, the costs involved in preparation for the

debates, including staff time, office rental, publication, and

the cost in actual staging the debates, are expenditures which,

upon informat-on and belief, would exceed $1,000. The failure

of the LWVEF to register and report as a political committee

violates 2 U.S.C. Secs. 433(a) and 434.

III. Statements by Presidential Spokesman Towards Exclusion

of Non-Major Party Candidates Taint Debates Partisan

For the debates to be truly non-partisan, partisan influence

on the sponsor concerning candidates selection must be scrupulously

avoided. Through a representative, the President has brought

partisan influence to bear on the LWVEF. (Washington Post, 8/25/8',

ip. Al in which Mr. Watson stated details of the debates was



negotiable). The effect of such influence was direct:" (Ms.

Hinerfeld) said the league could change its debate rules" in

regard to independent candidate Anderson's participation. (Wash-

ington Post, 8/27/80, p. Al). Accordingly, upon information and

belief, the President would take similar action in excluding Mr.

Commoner and other minor party candidates. Thus, the debates

would truly be partisan and promote the candidacies of the major

party candidates over all other candidates.

In regards to the legal issue whether failure to permit

certain candidates not deemed "major or front-runners" by the

sponsor to participate in debates constitutes unfair and -Jpartiis

treatment of candidates and is inherently partisan, the holding

in the Nashua Telegraph case is indistinguishable. There, such

a structure was found to be partisan and the same standard of

review is applicable in the instant case.

The partisan nature of the debates are evidenced by

public pronouncements on behalf of one of the major party

candidates and the resultant effect that the sponsor will now

mo~dify candidate selection criteria accordingly to exclude non-

major p*aii a es.



EXPEDITED COMPLIANCE PROCEDURES

In application of the Nashua Telegraph Case (see p. 11 of

First General Counsel's Report) standard for expedited compliance

procedures, I submit that

1) There is a substantial likelihood that this

complaint sets forth a violation of the Act, which

has been previously described;

2) Failure to act will result in irreparable

harm for inclusion in the debate is the only remedy

which will prevent a violation;

3) The LWVEF may suffer some disadvantage from a

shortened response time. However, the LWVEF,

upon information and belief, has been advised by

their counsel of the Commission regulations, and

has been put on notice by complainantis. VOUS5Ol 6f

the possibility of a complaint beinf filed witthh

the Commission (August 18, 1980 Letter to Ms. Hinerfeld);

and

4) The public interest in permitting Mr. Commoner and

other minor party candidates to communicate their

views to the public would be served in an expeditious

handling of this matter.



RELIEF SOUGHT

Complainant, therefore, respectfully requests:

1. That the Commission immediately Authorize filing

a suit for mandatory injunctive relief compelling

inclusion of Mr. Commoner in all LWVEF debates.

2. That, in the alternative, the Commission should

immediately convene a hearing including counsel for

all parties at which a schedule and procedure for im-

plementation of discovery and submission of all facts and

argument by no later than September 5, 1980. The

Commission should conclude that the public and private

interests will best be served by opening the foregoing

procedures to the public. Any decision on the debates

after the first debate; is a non-decision and in derogation

of the Commisson6f3t1P y- . dv*As.

3. That the Commission immediately commence such investi-

gation as necessary to determine the extent that repre-

sentatives of major party candidates have influenced the

partisanship of the candidate selection process.

4. That the Commission notify me in writing no later

than September 3, 1980 if it does not intend to rule on

the partisanship of the debates prior to the first

scheduled debates so that other appropriate courses of

action may be timely evaluated.

I fully understand that the relief sought places unusual

burdens on the Commission and its procedures. However, the signi-

ficance and public controversiality of the issue presented make

these burdens necessary, and not unlike those normally accepted

by other administrative agencies in emergencies. In order to
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expedite this matter, I have sent copies to the named respondents

of this complaint since the FEC is required by 2 U.S.C. 6.

437g to take this action automatically anyway.

Respectfully submitted,

Barry Commoner
The Citizens Party

By

12L Phe4 )i2
H. Richard Mayberry, Jr.
Attorney for Complainant

9- 2'-e0
Date

i2



VERIFICATION

The undersigned counsel for the complainants swears

that, based on the matters of record referred to herein,

the allegations and other facts in the complaint are true

and correct to the best of his knowledge, information and

belief.

By:

I' Richard ayberrf, r.
Counsel for Complainants

Subscribed and sworn to before

me this day of

1980.

ar.Publi 4

My Commission Expires:

Dat

i;(-3
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LAW OFcEs

H. RICHARD MAYBERRY, JR.
SUITE 701

1050 SEVENTEENTH STREET. N.W.
WASHINGTON. 0. C. 20036

TELPMONE

(202) 872-0005

August 18, 1980

Ruth Hinerfeld
Chair
League of Women Voters Education Fund
1730 M Street, N.W.
Washington, D.C. 20036

Re: 1980 Presidential Debates

Dear Ms. Hinerfeld:

I represent Barry Commoner and LaDonna Harris who are the
candidates of The Citizens Party for President and Vice-
President of the United States of America. On behalf of The
Citizens Party and pursuant to the guidelines enunciated in the
League of Women Voters Education Fund Criteria for Selection of
Candidates to Participate in the 1980 Presidential and Vice-
Presidential Debates (August 10, 1980) (hereinafter referred to as
"League Policy Statement"), I hereby request inclusion of both
Mr. Commoner and Ms. Harris in the 1980 Presidential debates
which are sponsored by the League and which are to be broadcast by the
.major television networks in September and October, 1980.

Mr. Commoner and Ms. Harris are legally qualified candidates
Cin accordance with the applicable provisions of both the Federal

Election Campaign Act of 1971, as amended, the Presidential
Election Campaign Fund Act, as amended, and the Federal
Communications Act of 1934, as amended. Both candidates are
registered with the Federal Election Commission, and, based
upon current ballot access in 17 states and substantial public
support, anticipate receiving at least 5% of the popular vote,
thus qualifying for retroactive public financing after the
November elections. The Citizens Party is a new political party
with state chapters in 32 states which support the candidacy of
Commoner-Harris, as well as other federal candidates.

Mr. Commoner readily meets the League's criteria numbers 1
and 2. Mr. Commoner is eligible pursuant to Article II,
Section 1 of the United States Constitution to be elected
President of the United States.



-2-

Mr. Coimmoner is qualified for the general election ballot
in Alabama, California, District of Columbia, Illinois,
Kentucky, Louisiana, Maine, Michigan, New Jersey, North
Carolina, New Mexico, Ohio, Oregon, Pennsylvania, Utah, Wash-
ington and Wisconsin. In addition, Mr. Commoner reasonably
anticipates to meet the ballot access criteria in New York,
Tennessee, Delaware, Mississippi, New Hampshire, Colorado,
Indiana, Minnesota, New Mexico, North Dakota and Vermont - all
jurisdictions with filing dates subsequent to submission of
this request. Thus Mr. Commoner clearly has "a mathematical
possibility of winning a majority of votes (270) in the
Electora.l College."

The third criteria for candidate participation requires
a demonstration of significant voter support and interest as
determined through the results of nationwide public opinion
polls. A question will be added which takes a "trial-heat"
approach - "If the election were held today, would you vote for
A, B, C, D, etc.?" Mr. Commoner's name will appear in the
following polls: Harris C poll taken August 14-18; results avail-
able August 19), Roper (poll taken August 16-23; results available
August 25 or 26), Gallop (poll taken August 15-18; results
available August 18) and NBC-AP (poll taken August 15-16;
results available August 17 or 18).* Since the results of the
polls are not public information at this time, I reserve comment
on their methodologies and results.

However, the use of a 15% threshold for evidence of
"significant" voter support does raise serious problems with
regard to a fair evaluation of new and minor party candidates.
The minimum quantum of support, "fifteen percent or the level
of voter support received by a majority party candidate,
whichever is lower" does not bear a reasonable relationship to the
purpose of the debates, which is to provide voter education on
the campaign issues, for it effectively excludes new party
participation. **

New parties fulfill an important constitutional function in
disseminating alternative positions on national problems for

*August 18, 1980, telephone conversation with Ms. Vera
Hirschberg of the League.

*"For example, the Supreme Court found in Buckley v. Valeo,
424 U.S. 1 (1976), that government action which invidiously
disadvantages minor-party candidates would be unconstitutional,
and that such discrimination would be evaluated from the
perspective of the curtailment of the ability of such candidates
to commrunicate with the electorate, rather than resources relative
to major-party opponents.

IN
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consideration by the voter, which may lead to modification of
the policies of major parties, and development of policies in
advance of the time that established parties are ready to act.*
Thus such a high standard for participation in the debates,
denies the electorate an opportunity to truly evaluate the
qualifications of presidential candidates, and the ability
to be informed voters.

If the polls do truly reflect voter approval, and third
parties play a vital role in the American political process, the
percentile classification used by the League is so high as to
exclude any new parties:

In this century, only six third party presidential
candidates have received 3 percent or more of the
popular vote: (1) Theodore Roosevelt, of the Bull

C% Moose Party, in 1912 received 27 percent; (2)
Eugene Debs, of the Socialist Party, in 1912
received 6 percent; (3) Allen Benson, of the
Socialist Party, in 1916 received 3 percent;
(4) Eugene Debs, of the Socialist Party, in
1920 received 3 percent; (5) Robert LaFollette,
of the Progressive Party, in 1924 received 16
percent; and (6) George Wallace, of the
American Independent Party, in 1968 received 13
percent. Also, in this century, only twelve
candidates for President have received more
than 1 percent and less than 3 percent of the
popular vote, including Eugene McCarthy in
1976.**

It is noteworthy that prior to the Iowa Republican primary
debates sponsored by the League, John Anderson had significantly

Sless than 15% public support. After broadcast of this debate,
his popularity rose such that he may well qualify for the
general election debates. Therefore, the present onerous 15%
requirement subjects non-major party candidates to a classical
"Catch 22" dilemma that with it they are excluded and without
it (or with other more reasonable criteria) they would have an
opportunity to present their views to the American public and
may very well achieve a 15% or more popularity rating.

*See Greenberg v. folger, No. 80-0340 (E.D.N.y. June 20, 1980).

**"The Presidential Debates of 1976: Toward a Two Party
Political System," 46 Cincinnati Law Review 123, 134 (1977). Debs
and Benson would not have met League criteia 2 since they were
not on sufficient state ballots to possibly win the election.
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In furtherance of promoting the laudable goal of educating
"the public about the issues in the campaign and the candidates'
position on those issues," The Citizens Party urges you to
include Mr. Commoner and Ms. Harris in the upcoming debates.
It is noteworthy that Ms. Harris would bring a special perspective
to the debates for, in comparison to other candidates, she is
uniquely qualified to address issues of importance to the nation
and the League's membership, e.g., ratification of the Equal
Rights Amendment.

The Citizens Party asserts that exclusion of Mr. Commoner and
Ms. Harris would be a disservice to the American people.
Alternative debates for minor party candidates are inherently
separate but unequal, and have no more of a place in the
marketplace of ideas created by the candidate debates than they
do in our schools.* Moreover, in our view, such discr-imination
would impact on the nonpartisan nature of the debates, and
raise serious constitutional, election law, communications law,
and tax-exemption questions concerning the League's activities.

Given the close proximity of time between receipt of the
poll results, making decisions on candidate participation, and
the actual debates, Mr. Commoner expects your reply on the
invalidity of criteria 3 leading to his inmediate invitation to
participate in the debates no later than five working days from
receipt of his letter so that he can evaluate what subsequent
actions with the Federal Election Cormission, Federal
Communications Commuission and the Internal Revenue Service will
be necessary and appropriate.

Sincerely yours,

H. Richard Mayberry, Jr., Esq.

RM/ska
cc: 1) Ms. Vera Hirschberg

League of Women Voters Education Fund
1730 M Street, N.W.
Washington, D.C. 20036

(continued page five)

*Comnpare Plessy v. Fergu~son, 163 U.S. 537 (1806) with
Brown v. Board of Education, 347 U.S. 483 (1954).
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cc:

2) General Counsel
Federal Election Commission
Washington, D.C. 20463

3) Chief
Complaints and Compliance Division
Broadcast Bureau
Federal Communications Division
Washington, D.C. 20554

4) Howard Schoenfeld
Special Assistant for Exempt Organizations
Internal Revenue Service
Washington, D.C.



League of Women Voters Education Fund 1730 M Street N W., Washington D C 20036 Tel (202) 659-268t

news release

Contacts: As of Monday A.M. Embargoed for Release
New York: Vera Hirschberg 3 p.m. Sunday, Aug. 10, 1980

(212) 593-6402
Washington, D.C. Karen Lebovich

(202) 296-1770 ext. 262

LEAGUE ANNOUNCES SITES, ELIGIBILITY CRITERIA FOR PRESIDENTIAL DEBATES

The League of Women Voters today announced the four cities It has chosen as the sites

of the 1980 Presidential Debates and the criteria it will use to Invite candidates to

partitipate. Both the sites and the criteria were adopted unanimously by the Board of

Trustees of the League of Women Voters Education Fund, sponsors of the debates, at a

three-day meeting ending August 9 in Washington, D.C.

The League proposes that debates be held in Baltimore, MD; Cleveland, OH; Louis-

ville, KY and Portland, OR. Ruth Hinerfeld, Chair of the League's Education Fund,

said that dates will be announced after discussions with the candidates. Three

C Presidential Debates and one Vice-Presidential Debate are planned. Sites were chosen

V on the basis of geographical diversity and the availability of suitable facilities.

The Board will invite to participate In the debates those candidates who meet

the following criteria: (1) Constitutional eligibility, (2) presence on the

ballot in enough states to have a mathematical possibility of winning a majority

of votes (270) in the Electoral College, and (3) demonstrated significant voter

interest and support.

The League will apply the criteria and extend formal invitations to candidates who

meet them in late August. According to Hinerfeld, "The League has adopted criteria

for Inviting candidates that fulfill the purposes of the debates and are non-partisan,

capable of objective application and understandable to the public.

"These criteria are consistent with our 60-year tradition of non-partisan service
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to voters and are intended to stimulate and increase voter interest and Pont.-

cipatlion In the electoral process."

The Board of Trustees will use the following standards in applying each

of the three criteria:

Constitutional eligibility:

Only those candidates who meet requirements of Article 11, Sectlo(n I of

the Constitution of the United States will be considered.

Ballot Access:

Since a candidate must win a majority of electoral votes to b*1co.. President

in the general election, adoption of a standard that allows participation

in the debates by candidates who are not on enough ballots to win in the

electoral college would not further the League's purpose in sponsoring the

debates, which is to educate the public about candidates who may become

President in the general election.

Demonstrated significant voter interest and support:

By receiving the nomination of a major party, a candidate demonstrates a

significant level of voter interest and support. The League will consider

invitations to minor party and independent candidates on a case-by-case

basis. The League will examine nation-wide public opinion polls as an in-

dicator of voter support for and interest in minor party and independent

candidates. Those candidates who receive a level of voter support in the

Polls Of 15 percent or the level of support at least equal to that of a

major party candidate will be invited to participate in the debates.

"The League reserves the right to reassess participation of non-major

party candidates in the event of significant changes in circumstances during

the debate period," Hinerfeid said.

Editors: A document describing the criteria in more detail Is available from the

Public Relations Department at the League's National office: 1730 M Street, N*W.,

Washington, D.C. 20036



August 10, 1980

LEAGUE OF WOMEN VOTERS EDUCATION FUND
CRITERIA FOR SELEC=ION OF CANDIDATES TO

PARTICIPATE IN THE 1980 PRESIDENTIAL
AND VICE-PRESIDENTIAL DEBATES

It is the intention of the League of Women Voters Education

Fund to sponsor a series of nonpartisan debates among candidates

for the offices of President and Vice President of the United

States. There will be three Presidential Debates and one

Vice-Presidential Debate. The LWVEF's purpose in sponsoring

the debates is to educate the public about the issues in the

campaign and the candidates' positions on those issues. At

the same time, the Debates are intended to stimulate and to

increase voter interest and participation in the general election.

These purposes are best served by inviting to participate in the

debates only those presidential candidates who have a possibility

of winning the general election and who have demonstrated a significant

measure of nationwide voter support and interest.

e" The criteria for selecting candidates to participate in the

debates have been drawn in light of the requirements of the Federal

Election Commission and the purposes of the debates. Federal Election

Commission regulations permit the LWVEF to sponsor nonpartisan

candidate debates. The structure of such debates is left by the

FEC "to the discretion" of the LWVEF "Provided that (1) such

debates include at least two candidates, and (2) such debates are

nonpartisan in that they do not promote or advance one candidate
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over another."

The LWVEF has adopted criteria for selection which it believes

are:

-- nonpartisan

-- capable of objective application so that they will

be as free as possible from varying interpretation, and

-- understandable by the public.

The criteria set forth have been adopted after careful consider-

ation by the Board of Trustees. In its deliberations, the Board

was fortunate to have available to it the views of its Advisory

Committee, a group of 24 prominent citizens having diverse back-

grounds and interests.

All participants must meet the League's criteria to ensure that

the Debates further the LWVEF's purposes. Accordingly, the LWVEF

will invite to debate the presidential nominees of the two major

parties. The running-mates of these nominees will be invited to

participate in the Vice-Presidential Debate. The participation

of non-major party candidates will be determined on a case-by-.

case basis.

There are three basic criteria for inviting Presidential cadidates

to debate: (1) constitutional eligibility; (2) ballot acessibility; and

(3) demonstrated significant voter support and interest.

Based on these criteria, the LWVEF will determine in late

August whom to invite to the debate series. The running mates of

presidential candidates invited to participate in the debates

automatically will be eligible to participate in the debate for

vice-presidential candidates. In addition, throughout the debate

series, the LWVEF will retain the option to reassess the participa-
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tion of non-major party candidates in the event of significantly

changed circumstances. The LW EF will do so in order to determine
whether any additional candidates, who did not satisfy the criteria
in late August, will be invited to participate in the second
and third Presidential Debate or whether future participation
by a candidate would no longer advance the purposes of the Debates.

C7IERIA FOR srC C
PREMIDEN"iAL CADIMnMS

~vI.rm PLO DEMM.r

I. Constitutional Eligibility Criterion.

Only those candidates who meet the eligibility requirements
of Article II, Section 1, of the Constitution will be invited.to

participate in the Debates since the purposes of theH uVEF Wuld not
be served by permitting participation of candidates who are ineligi-

ble to become President or Vice President.

II. Ballot Access Criterion.

1. A Presidential candidate must be on the ballot in a
sufficient number of states to have a mathematical possibility
of winning a majority of votes (270) in the Electoral College.

Explanation: The LWVEF's purpose in sponsoring the debates is
to educate the public about -candidates who may become President
in the general election. A candidate must win a majority of
electoral votes to be elected. Adoption of a standard that allows
participation in the debates by candidates who are not on enough
ballots to win in the Electoral College would not further that
purpose. Thus, although a candidate with less than a majority in
the Electoral College could win in an election decided by the
House of Representatives, the purpose of the Debates is to educate
the electorate about the choice it must make in November, not the
members of the House of Representatives who would elect the
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President in the unlikely event that no candidate wins a majority

in the Electoral College. On the other hand, a standard that.

requires a candidate to be on the ballot in more states than

are necessary to secure 270 electoral votes exceeds the constitu-

tional minimum and appears, therefore, to be unduly harsh. Most
members of the Advisory Committee also suggested this standard.

2. When the LWVEF decides wh= to invite to debate, it is possible tha
in a number of states there will be no clear indication of candidate

ballot status. In some states, a candidate may have filed the

requisite number of signatures but not be officially certified

on the ballot. In others, there may be legal challenges to (1)
early filing deadlines and (2) independent and third party candidate

petitions. In addition, candidates still may be in the process of
qualifying to be on ballots when the LWVEF is making its decisions

on participants.

a. The LWVEF will request selected non-major party candi-

dates interested in paxticipating in tie Debates to provide
it with reasonable assurances that they will meet the ballot

1/The non-major party candidates to be invited to demonstrate that
they meet the ballot access criterion are those candidates who are re-
quired to file quarterly financial reports with the Federal Election
Commission, who have indicated that they meet the financial threshold
established by the FECA, and who have not formally terminated their
candidacies.

The Federal Election Campaign Act defines a major party as a
political party whose nominee for the Presidency received twenty-five
percent or more of the popular vote in the preceding Presidential
election. 26 U.S.C. S 9002 (6).



access criterion by the date of the election. The LWVEF will

then assess whether the candidate is likely to qualify,

taking into account, for example, the number of.,

signatures already collected, the extent of the candidate's

past efforts to qualify, and the likelihood that *Ae

candidate's planned efforts will be successful. To

the extent indicated, the LWVEF will confirm with appro-

priate state officials the facts presented to it.

b. In states where early filing deadlines have barred
0'01
candidates from the ballot, state law will be respected

unless it is superseded in a judicial proceeding on

or before the deadline set for qualifying.

c. In states where a candidate appears to have qualified for

the ballot, but the candidate's right to remain on the

ballot is being challenged, certification by the appropriate

state official will be conclusive unless it superseded

in a judicial proceeding on or before the deadline set for

qualifying.

Explanation: The LWVEF will not require candidates to be

qualified on the requisite pumber of ballots at the times it needs

to issue invitations to debate. This is because the law in some

states permits candidates to qualify to be on the ballot after the

times that the LWVEF will need to make its decisions. The LWVEF

will not require candidates to meet a more onerous ballot access

criterion than that required by the states themselves -- what the

LWVEF seeks to ascertain by this criterion is whether a presidential

candidate has a possibility of winning a general election in November,

not in August or September.
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III. Demonstrated Significant Voter Support and Interest Criterion.

In 1976, seven candidates eligible to become President

were on the ballots in enough states to have a theoretical possibility

of winning. Not all of them, however, were significant candidates.

.Meeting the above standards does not, therefore, necessarily mean

that a candidate will be invited to participate in the 1980 debates.

The LWVEF also will require that Presidential candidates have sig-
nificant voter support and interest. "Significant* does not mean that
a candidate is raising issues different from those raised by other

candidates or that the candidate's views on already-defined issues

may differ from those of other candidates. The definition of."sig-
nificant" is based on magnitude of voter support for and voter interest

in a person's candidacy.

1. Candidates invited to debate must either be a nominee of
a major political party as defined in the Federal Election Campaign

Act or meet LWVEF standards for demonstrated voter support and interest.

Explanation: There is ample precedent for treating the

candidates of major parties differently from non-major party candidates.

For example, in Buckley v. Valeo, 424 U.S. 1 (1976), the Supreme

Court found that the Constitution did not require the government to
treat all presidential candidates the same for public financing

purposes. Major party nominees already have demonstrated significant
voter support and interest by virtue of their nomination. Non-major

party candidates, however, have not met any similar test. It is

necessary, therefore, for the LWVEF to ascertain whether non-major party

presidential candidates have the support of a significant portion of
the electorate in addition to their being eligible for office and

theoretically capable of winning the qeneral election.
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2. The LWVEF will rely on nationwide public opinion polls to

determine voter support and interest.

Explanation: Although pubtic opinion polls are not necessarily

accurate predictors of future voting behavior, they present the best

indicator of existing voter support for and voter interest in non-

major party candidates at any given time during the elective process.

There are other indicators, such as number of contributors, amounts

of funds raised, and media attention, which also may indicate voter

support and interest. These other indicators are nore difficult to in-

terpret and apply, and they measure less directly than national opinion

polls voter support and interest. Other possible indicators of voter

support and interest, such as petition requirements, place an un-

necessary burden on non-major party presidential candidates.

3. An assessment of voter support and interest will be based

on data derived from nationwide polling samples provided by several

well-respected public polling organizations.

4. The LWVEF will make its decisions based on the outcome of the

most recent polls taken by each of the polling organizations selected

by the LWVEF.

ExDlanation: Polls may vary, not only due to polling methods

but also as a result of the dates on which they were taken. This is

especially true when the measure of public opinion is taken in election

campaigns. The best the LWVEF can hope to do is to ascertain current

voter support and interest as close as is feasible to the dates on

which it makesits decisions.

5. The LWVEF will rely on questions which are as close as possible

to the classic "trial-heat" approach -- "If the election were held

today, would you vote for A, B, C, D, etc.?"

Explanation: The principal purpose of the Debates that the LWVEF
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proposes to sponsor is a more informed electorate. To achieve that

purpose, the LWVEF must attempt to ascertain which candidates the

electorate regards as serious candidates for its vote. Identification

of such candidates is most readily ascertained by the "trial-heat" type

question proposed.

6. In order to participate in the Debates, a non-major party

candidate must receive a level of voter support of fifteen percent or

the level of voter support received by a major party candidate, which-

ever is lower.

Explanation: Advisory Comittee members suggested voter support

threshold levels ranging between fifteen and Cwenty-five percent, and

the Board concluded that any figure within this range would be reasonabl

After consideration of a number of factors, including the records of

public opinion polls in previous presidential elections and their

relationship to actual election results, the substantial obstacles faced

by non-major party candidates and variations among public opinion pollin,

techniques and the precision of their results, the Board decided to

(adopt the fifteen percent level of support or the level of support that

a major candidate receives for the following reasons. First, non-major

party candidates who reach even a fifteen percent level of support,

despite the substantial odds facing them, should be regarded as signi-

ficant forces in the election. In addition, we also found it appropriat(

to include non-major party candidates whose showing in the polls is

equal to that of a major party candidate. The ability to garner such

a level of support suggests the candidate's presence in the Debates would
for the debates.

further the LWVEF's purposes/ On the other hand, to lower the fifteen

percent threshold in the absence of a comparable lower level of voter

support for a major party candidate could result in participation

by candidates who would not further the LWVEF's purposes. Their parti-
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cipation would, moreover, decrease the time available to clearly signi-

ficant candidates to set forth their views and differences in the Debates

The LWVEF recognizes that each additional candidate invited to the

debates will diminish the other candidates' ability to make their views

known.

7. The procedure adopted for testing whether a candidate meets the

2/voter support requirement gives all the active, selected- non-major

party candidates an opportunity to satisfy the requirement. The LWVEF

will look at the nationwide results of the most recent polls taken

by each of the major polling organizations selected by the League.

All non-major party candidates who receive the6requisite level of voter

support of fifteen percent or the level of support received by major

party candidates, whichever is lower, will be invited.

VICE-PRESIDENTIAL CANDIDATES

Other than being required to possess the persoral qualifications to

become President, the running mates designated by the participants in

the Presidential Debates will be included in the

Vice-Presidential Debate.

Sepage 5, fn. 1
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Sol',s p~frticstibn wO

t.'WVe've set. our ceritera,
Ilinerfeld, bead of tkL le'"
Ltion fund. Hinefed said t
impossible for' too leagt 6
ule its first debate earile',

Vw lta gitWa coan

tlon~ ~ I note leage d

Ne prsphcs wor d
14 s 'et said hiner

y.how** t*at Riagaa a
at r " 0- t begun

~bit'oebnseso i
dtebfe teat could force t1C.

tion of the league' Sept;
scheduled to take place t
Thle prospects for the
bate Are now '*50-50 at bost,!
ifentified, Certer eampalga~.

1told tlfie newspiaper.
Among the. prospective

debate sponsors are the St.
burg Times, the Des Moines
Snd. in posible joint e
Ladies Home Journal with the
men's Economic RoundtANIE"
Black Enterprise magazine w h
Joint Center for Politiesi
is not known if'any of;m
would accept Carter's d
the' first debate include only
and Reagan.

The Carter camp has
months to block a three-wa
that would include Anderjoi n.'
fort has been motivated
that the ideologically
nois congressman would drW1
votes from Carter than frof t1l
servative Reagan. .

Tn late Alay, White H
secretary Jody Powell salI
would not participate in any,-
that included Anderson. Ca
"fantasy" to believe that A
could be elected. Powell said,
not our intention to pa SW
debates with third, fourtk, *
party candi'tites." 't

The statement was vewedrj
effort to pressure the league,
sponsored the 1976 debates mpg
then formulating its rules for tIW4IS
sessions, t(, exclude Anderson.

The president stated his
on June 1, when he told a tele s
interview panel: "I see no re
I should debate against two b i
blicans, who had been acti-re in tMe
Republican Party, who have
tions of leadership in the
Party. who have a Reprecord."

But polls showed Carter's
unpopular, and less than t*V
later, he told. reporters
Force One that he would-
debating Anderson. as long as,
interfere with a head-to-head ft -

tatio'n with Reagan.
In Augu<. the league af

is qualifying rule' for the
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, Wil Voters

To Please Ca
By ALESUT .HUNT

WASHINGTON- th Hine
in her tastefully d-ecora -- Xthdugh the advisory panel W,
doM't look like a political born , t meeting until next
nW be one.fl gupeiet t Lkidelines seem sure to oe-

Hinerfeld candidate outside the m
1 ]'{5] thepresientia .... at Ings be on the ballot In -

FW hiprsienia cmust hiave an active cn.
bates thi fall. In this role, them h n v

do much to determine the shape ,thm."
•prsidential election. "We knowleton." .
srous responsibility and a toutthaMdar~ mn
says M .. Hinerfeld.

This job has been complic spirants, noa
a* by President Carter's who
StMkevsive - position on
bates. A few weeks ago he r a nd p o e f

league an ultimatum: either ex3 a possibl

pendet candidate John Andersvo Cm n ae c .....

debates or the President won't So league officials are c lf
By ctutrast, Republican candid
Reagan says he'll join in any
mat. This week, after polls candidates will be

public opinion was turning aigs.
Carter on this issue, he modifid
dom: he said he might debate Mr. M S..EH ftMs

so separately, but he still ruld ittal ex
three-wiy debate. and r;

A series of two-man debates-tW ah
dent vs. Mr. Reagan, the PresdeUt
Anderson, Mr. Reagan vs. Mr.
would plainly be ludicrous it a
contest for the White House deBi ter. Natonl polls show him e

if the President went ahead with
0a1gestim. it's not impossible ,
ndh debate Mr. Reagan ne W og politicians

never quite find time for Mr. Ansers e st ranggm
Jimmy Carter's purpose in atie in tae rgn crtOM- 1.

three-way debate is clear: he toNewYork to gono

Anderson might take more votes.... than fm FM r WPaz=- Still, some observers 
rd

avoid any forum that wo-Ad
pendent candidate more exp And

more credibili So the critical
' ito consider this prospect

cam h The for one, says, "Tis oo
in totk ... There would havet.

coul ht• cant support foil any e

n race. d B,*n

Te Carterites calculate that the k'
which has been losing memcaent, sk ",
perately needs the prestige of the Were the Anderson campalgnat.. st
and thus will feel compelled to of course, the
White House pressure against a thr*W*1 slon would become fairly
confrontation. Privately, some Carter X&P L two um9t from h,
porters predict there would be otkr W* -is n
ing sponsors of a two-man debate N torM
League of Women Voters doesn't give k WW !u
the President's threat. "They (the 10Wn.pai
can't afford to lose this forum," ceNON q
one Carter strategist. " be 1

But league officials insist they wostlia th at e Il he a
intimidated. "The one thing there's a a-
tional consensus ou in this country WS a n te edrsoMi
sense of fair play and we won't Tig t
that" says Ms. Hinerfeld. "I don't tk Women Voters would shoW

we will be cowed by the possibility sO deserve to be entrusted wih
o.mous responsibility. Wol.

one won't show up."- Jimmy Carter' bluf and si
To establish criteria for the forml ing M r ers In ffand y

the debates, including standards fo fte ing Mr. Anderson in the
ing who'll be invited, th awJ ] if they did. how would I i~

i hl i e react? If Mr. Carter were

membe r 
pols then and neededl

mocratichis rivals, it's a good bet t

po Re u canhimigvnsn hWtj
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THIS TRUST AGFRIAEiUT, mAde this 26 day rf cptember, 1957, between
the Founders named on the ancxed Schedule-A, and

rs. WaerrrJ. Blanchard
t*rs. Dcn.ald F. BiLshop
irs. Harold D. Dyke
lrs. John G. Lee

1hUs. A. A. Treuhaft

Trustees,

Each Founder hereby irrevocably grants and trinsfers unto the
Trustees the sum set opposite the nax.e of the said Fcunder on the annexed
Schedule A, to have and to hold unto thmselves, their swcccsors, and asscins,

Oin trust nevertheless, upon the following uses and trusts:
SA T, T CL L

The ne rof the Trust shall be League of U,.owmn Voters Education Fund,
licreinafter referred to as FUND.

CTiCLrT

'. FUID i- or zaizod "ind shill be orerat..i e:< i:; i'e.. for educ-
: ur'-zeG, anr for other ci.nritrible, scientific, rv, liitcriry purposes.

0 .oart of tnen net e.rnin-s of tiie FUi) shall inure to th e benefit of arr.,private oini lholder cr individual and no substantial irt of the activities
r" of t :;,. FU ,i, al I Ilk I: carryina on of proratand,.. or otirrwise atterpt.ing,

to influenee 1er s;La*:ion. ,or shall the FULID "artic i ,Ltc oc inLerven(, irt
(inr)di7n t .e publishiny or diztribu'oing of strateen s) :,:y political
campaignfl en beh" e" any: c.ndidate for public office or be partisan in is
appjrcac to -olitical ca:ipaigns.

, TL I

A. C r rni-. 'n. The affairs of the FUX : t I ., managed in their
W $c -: iszrat ion. .,uibect to tie terms a:: i Ceo:: i tior 02 U r :: Agr,'cment, b-
no + le - t'.-n five* Trustees hcreinafter referred to : TiULT1S. Th;
:iu, - E sha'll select a Chairman fr'om auong tloir nu::r, and -hall adopt
zu., h rules for the manafement of the FUi.D as the:r m:y from time to time deem
proper.

*as ainendeu June 12 i9b.



P..  .~,,ti l k,.zLr:..u. l'i c' j f off it:e of °i'iUL71' t' i a n,edhrrn nhall continuo u. une 15, 19 'ihct'cat'r, - r 1 i ",' 11 be ele:ctcd
W r two year ters;-, c. n ir in the ne,:; of' e aek e;c- - year, by the Poard

of Direcl,ors f the League of Women Votci of the Unit,.d ,tates , a District
f Columbia corporation. 11,UI'E3 zhn ll continue to serve with full authority

until their successors are duly ulectcd.

as acendcd April 26, 1974.

C. Vacan. . Upon tile death, rrsiinatin, re'o';'nl or inbility
to serve of any TUCSTL herein nned or suo5equentiy elect'd, a successor
"I T STEE shall be elected promptly by the B oard of Directors of the League of
Women Voters of the UinitedLSt'ates to serve for the unc:-:pirl tern of the pre-
'U, essor TFUSTEt. The remainin, TRUSTE:3 shall promptly notify the President
of the League of ,.7omen Voters upon the occurrence of a vacancy in the office of
7";J ST E. In the event of failure of the Board of Directors of the League of
W4omen Voters of the United States to elcot a succcsor [ TI[ within 90 days
after such notice, the remainir.gTRUOTEES of the FUhiD i all select a successor
TUSTEE to serve until t successor is duly elected by the Board of Directors
of the League of W1omen Voters of the United States.

D. Arln-'. 7',etinr.s. An annual meeting of the c:tri of Trustees of
': FU!:D shall be held at Washinrton, D.C. en the fi tcenLhi (lay of June of

* ach year; rrrr.'i.hd, thnit the '1U'TEES mayidesirato or-the annual
'fting a place other than !..ashington, D.C. , or another ,late during the year, or

* both. At such annual meeting any affairs of the FUUD may be accd upon and no
r notice is necessary.

E. zeciaI cet.A.. Special -e-,in i f "he PoarlI of Trustees
n.., be held upon ten 'ayr' written call by a-y two .. U'",:.. uc special

,.'etinrz shall be held :t Uashin;ton, D.C. (or at such ot ,,c rL'.c for special
C .... "tin;]s as may be (Iesir 11at.,d by the Ecard of Tiustl , ), ,,t fic fixed by the

17u r..makir . the cll. Tihe notice of the call shnll c,,ntain a brief state-
:t of the business to he transocted at suchi mcntinll, anid no other business

-- ray be transacted; nrn.i',"- .;'e', that notice of the nature of the business
be transacted and of the time and place of the meetin, -ma>' be waived by

* ;'itten consent of all 11"U6TEES and shall be deemed waived if all TRUSTEES
are present.

F. C:or:m. A r.ajority of the board of 1ruZe7,s s ali constitute
q cuorum for the transaction of business.

G. Vat :i.v. Each UTEEU 7 shilva,v nc vo , n evote of a

jority f the ThUSTjEE Zaresent at a meeting of t ie board of Tru:.;te',s duly
c lied and at w hich a ensortn i:- present hall be necezary for thc exercise
of the ucwrs of the Doai- of Trustcs hercunder.

S. \'ttin.- .".il tc. Tihe Chairman of the rlBor, of Trustees or
two Ti ,UST.ES may siiinit any question in writini to ech i-:'ie" of 4 ,he oBoara

"-Ct t-C "n e- 'PI W i, 1"'R P 1 hFn vt,. "I " oh -no evn t h .aia r - or and
shall transmit a signed co ', of her vote to the 'ThP. rmai. A -tfirmative or
ne,-,ative answer by a majority of all the "'U.ST)ES hall constituto effective
action in the nr7mizes by the oPard of Trustees, 1o th. 'c ,"ffcct as if such
a.:tion had been taken at a meeting of the Board of Trustees duly called and
at which a quoru: iwas present.

i. Fcm:il. Ground for reroval of a iC as.il 4c ] 1 ,;ricipation
a political cl:uaign on behalf of any candidate o other c'induct which

would cause a i'iUS'fE to be ineligible to serve on the Board of Directors of
-2-



OW:i.ea4 1O i mif v 1 11hii V)A ' . ov.1 .11 1i i vcy ve'1 1 I. Ijo iLv t of'L" th0
other I lS-.T-l1rS, ,iiid r .- i(iVLiuil oL t i Vole y it e i,,.d of )irectoLrs of

the League of Wo11011 VoLer s.

.a. nniaild I terin i epj-o lti . ' 1 e TI\U :;III.[.s hl i .t u a
annual report of the finances and activities of the FUL) to tie oard of
irectors of the laguc of Women Voters, and shall furnish the said Board of

Directors such otLher reports as it may direct.

AI'ITCLI IV

Power of Trustee:;

The II(USLLS, without apilication Lo any Court for more especial
authcrity therefor, shall Iave full discretionary power in the maiagemient of
the FUND:

A. To receive and accept gifts and donations from the general.
public or any other source (or tLhe purpose of the F.I), hlorcinabove expressed,
and for administration in accordance with tihe provisions of this Trust Agree-

p nmciit.

3. To roceive and accclt, for a,,uiitrdito ii inacc'rdanice wiLth
tie i)rovisions of t:hiis Trust Agrem .ent, gifts and hon;,ttionis f rom ny ,smirc-70for an cxpress ptirpose; provided such puripose is wiLhin the Scope of Lhe pur-
poses of the FU:-D hereinabove expressed.

The officers or trustees of the Lducation Fldlid Mv accept on its
behalf, any designatei contribution, gift or devise ,-ns i s ,nt WiLh its cutuc-
Liona purpo-,cs. Where coisistcnt wilh such purposes, de. ignated contributions
by conors will be accepted, and designations lonored, as Lo .s;pcial funds,
piurposes or uses provided, however, that the FUND at all tittles reserves all
rigiILS over, interest in and control of such designaited contributions and
full discretion as Lo the ultimate expendiLure or (listtribution of the contribu-

CW* Lion, wheLinthr or ,lot in satisfaction of any specified fuinh', purpose or use.
In the event inc Liucat iLn Fund should he tLe beneficiary of ativ gift, devise,
or bequest, subject to conditions subsequent witl respect to the adrinistration
or alienation of said property, it shall at all tines act in a mafiner ccensistent
with such conditions and the educational purposes to be served by sucLh condi-
tio ns. *

C. To dishurse all fund:; f tile [UII), ,ithetlr ioccived as gift,
.ionaLion, or income, Lo effectuate any of the purposes of tius FUN ias herein-
tibove expressed.

1). To sell, witLhoUti notice, ;t pJubiic or p ;ite :;ale, ;111 to cx-
,:la ge , wor tga , nc se, ttld , iartitiolI, A1)1) rn isc, ll.o-ti.Lon, divide in1

* kind, borrow on, or hypothlecate any and al lof the trust funds and properties,
S.'he lther realty or personaity', upon such tcr'is an C di t.,, ,S a,: thmey, may deem

and in1 o doinLg tO CXCutL all neoessa ry ,tck, oro L he r i u:;t' LuL~mants. No

person dealing with thme TRUST'ES shall be required to look to tle application
of any money or other property paid or Ltansferrcd to the TRUSTI,.W1 S.

E . To retain any properties, securitics, or ilveStL'nents nowz o"
ereafter transferred to them and to invest and reinvest any tuchl assets or any

fund or moneys coming into their hands as TRUSTEES, in st cks, bonds, ,;ncii ritLes
or other properties, real or personal, witLhouLt being limited to itnve:;tument,;

* as amended January 15, 1976. -3-



wilt, lI J11 pr':;c 'i)ei . i' l t Lrus u,,. anrInd :.:i l ,ut .',ili.Ly oin till!w iUS'Ll',S' part for" ; I',av s ," (io : pr . Fion itl va uL ti ty suchi ivestnicitS;
jIrovided, hiA.'v'or,t Lit i RUSL'LS .111i no0Liake ilvectmenlis wi Lh a view

toward obLaiiling ShorL-Ler'm itrading pirfits.

F. To hold or register secUrities in their names ns [TRUSTEI-S, or
in the name of their nominees, or to take and keep thle same unregistered and
to retain them in such coidiLion that they will pass by delivery.

C. To borrow money for any purpose iii contiection with, the admini-
stration of Lii tertisu; ;itd to encumber or pludge all or any part of tile trust
properties as security thterefor.

Ii. To pay all reasonable costs, charges, and expenses incurred in
tile administration of tile trusts.

I. To pay from principal or income such a:;sessmenLs, expenses, or
sum of money as Lie TiiUSIL.ES deem expedient for the prolectiont of any of the
trust investiMents.

J. To employ such agents, attorneys, and counsel, including invest-
inent counsel, as may be reasonably necessary or desirW.e in m anaging, protect-
ing, and investing the trust funds, and to pay them reasonable compensation
therefor.

U,. To contract with others and to stipulatLe iil the contract or
contracts against the personal liability of tile TRUSILLS.

L. io voLe, in pcrson or by proxy, ativ tock hcld in trust and
to exercise any and all rights of stocklhelders, bondholders, and security
holders, with respect to any stocks, bonds, or other securities ic ld in trust,
including tite exercise of subscription rights and conversiin privileges, and

to p-rticipatu in consolidation, merger, reorganiZ.-aLIen. er financial read-
just.m,.'nt of any corporation or corporations, including the exchange of securi-
ties and sto~k in cunnection eLirewith.

HI. To defeLnd suits at lw or in equity or before any othe.r bodies
or triLunals, affecting tile trust; to begin suits and prosecute tioe same to

i inal judg::.cnt or d,,crce; to compromise c a Ins or f;iits or ;ub'a Lt tlc same to

arbitratioii; to aintai l actiLon:; "to.. forccLose ortga ge; utich i v at -ny time
for~m part of the Trust or, in lieu of foreclosure, to accept deeds from tle

N T. o do any and all olier acts and tiings necessary, proper, or
advisable to effectuate the purposes of tle FUND.

:4OLWI.Lh.itl inii ti Lto oreg,,iig 'rim t of 1 ,ni.'hr, t c he I'I'TE1'S :ihaJ i
not cagnge in anv pIroibiLted tran.artion withtin tilt, men it,, of Sectt[on 50J (c)
of the Internai Reven.,, Code of 1954 (or the correspondiug p rovisions of any
stlbse~iuent Ii.ited Stit v:; R lve ti: e Laws), nor shal1 thlcv :,.,.,u', .,re inei,* ill
.,icn manner as to involve a denial of tax excn'rni,, i,,, Ier Sectiun 504 of the
said Code (or tle said corresponding proviiiis).

In tile exercise of any of Lhe powers herein cunferred tle T'JUSTELS
shall be free and wholly exonerated from liability on acrolint of any honest

error of judgment or by reason of acts or thlings dune, suffered, or omitted in
gnrod faith and wit'toet wi1lful default or neglect.

-4-



AIMJ; +.V

VuIi d i. t u ; 'arP c ri it.:;

A. Suo.. .i aL 1n. 'I(! *|RUSIFji.S slil, keep a ll prolp"rty or1 thc trst

as a separat(t an d diSLiict fiItid and in such manter a to be ideItIif iaI.C and

shall not inte rmi.ngle such fund with their personal findr, or funds for other

purposes. in no event sh-all any funds or property of the UZ!D be uscd for tile

general purposes of the League of Vonien Voters, or for any purpose not herein-

above provided.

B. Depos i tory. 'Fhe cash fulnds of the IU::D shall. be kept in aii ac-

count riaint ,ined in Lte na:iie of th I:UMFI) in such dep it .oty as the TiRUSTLES
shall from time to time select. Such depository shall be hiereby autIorized to

pay out from the funds on deposit on the signature of any individual who may

irom time to time be given a powcr of attoney for su~chl purpose for or on behalf

of the TRUSTEES, or upon tthe signature of any three TlUS'i-IS.

ARTiCLE V1

CompL'tlSdt I ion'

ti~e S'L EI.S shall not be entitled to any c 110'n.-i.0t)n for se rvices

rendered as RUS'LIL, but a rcasonable and p rope r ci-,pcsiIition way be paid to

any TRUSTEF acting in a professional capaciLy in behalf of the FUND.

AlfiCLE V11

DuraL Jion

fhe diiratLon of tCIe UUi:i) sh-iL be p,_:rpctuii , subject to terminatiton

onlv by voLC of the i oard of i)ircctors of the Leagtue of Lumin Voters or by the

following circumstan,.es:

In tih event of dissIut ionl Of the Leaguc oil t.omc'i Voters of the

United Stats. thereby iwaking it impossible for tC new "I'iUST i S to he elected,

the tlien existing ioacd of Trustees of the FUND si,:[ Ibecome self-pcrpettating.

Thereafter, any vcanCies resulting from resigliation eath, or inabil ity to

crve shall be filled by ajoarit y vo LCof tie rema;iin IRUSTfI"S. The FUND

k;1 il l be auLomat icaliv: te rminatcd u conl fai lure of any ,uch .elf-perpetuatitg

Board of Trwstees.to fill any vacancy :iLhin a perLed of one vear. Te rmina-

tion may also he eflected by a unanirou:; vote of any" suci sclf-pCL1)Ctuating

Board of 'irustees.

Upon tt li klt , of thie LIAM), tLhe '[RUSILFS :h l I dinLtrJii t a ll of

its .itICL ; to :;ticl ni, -prl' iL c .:irt ti t' :;'i' t it -I, iit,'v;Ily, Or t lur;t jo,(11

kt,1)-.l i it iots 1:; .1 ' d ::criL,1j d il St't'ion 50)L ( c) ( ) o 1 It" It' I i (t iiI1wo Vontle

C5odc of 1954 (or Lthe ccrre;jpend ing provtsionis (, it.'. m..udl,;qucnt UiiLed SLates

t.'cnute Laws), Ji,[ . !, 1all in tiLt o nimi (1 tie Lt t ; be.." bOcSt al ble to

effectuate tile putpuscs of tile FUL')D leDeinabove e.prL-sed.

ARTICLE VLIL

Applicable Law

Tit im ' t rtst h, ci n created :i-ii il, be mdmim :;1,'(cd it li' I)ist i t el

Columibia and to th ecxtcnt feasible shaLl be kupL i. sa.d i)LsLriC:L. It is the

-5-



Ji I .c'IIlt i , ,1 '11 t it,'. ,'. l I i I I , L ,, I I tI I. I I , i ,. I t'tl." 1 .11" I's ,'h41- :.1 1 l; l i - 1 1 1-C .; - C t
W c ,uI. l rld i l ,i 1 Jn1LOr-I)Letl (.-c c.rd i 1() tle , of .11f, I .i: L t of Colum ,La

(I ha t h te part1,,; in aI1 t ing.,s is i ,1j';-pcct LIC.rc t i e iC v cL ;, cred 1)y gucl .aw.
iil is Article, how vtrn, otl: I eL tl dttlihd aI miiiit~atil oii l ;Ily of tie pcwers
of 'ieL Ii11 F.S . or Lo )reven: their itvesLing in lrupeIties, real or personal,
located outside the lhisLrict of Columbia.

A RT i'CLL IX

Special Power of "[T'u.;tcc

F1he "rRUSTELS sltall h1ave power, by ianin''s 1,*tion in :riting, and
su:bject to approval by the board of Director of tlic leagu, of Women Voters
(if the said organization is in existence), to make such clarifying, adinini-
strative, or other amendments to this Trust Agreement as are consistent with
the purpose- of this Trust; provided, liowevur, that nio acendpient shall be made
to ARTICLL I1, relating to purpose, nor to ARIJCIuE VII, relating to duration,
nor shall any such amL'ndmentL grant Lo the 'fRUSI1;-S ,y p,,ir yexpressly dcnied
to them in ARIICL IV.

ARI'CLE, X

Acceptanucc

"i "iRLSTlLS hV joinin.. in the exectioen of this Agreement signify
their acceptance of the trust. The trust upon execuLion hereof shall be given
effect as of the day and year first above written.

IN W': ;.RI-)I()F, t he parties lerco l, v .w't tlheir hands and
,iz fi::ed their seal.; on the succeeding pges on Cie dtiv ,ind year staLed by their

-6-



'Nter Education' Tracts JeoP

Lobbies' Tax ExomnIi ...

By Joanne Omang
Washinuton Pt Sta Writer

The Internal Revenue Service has
changed its rules to halt most at the
"voter education" literature that is the
sto& In trade of the country's tax-
exempt organizations.

In a 1978 action that affects lelee-
tiois for the first time this year, the
111 decided that most traditIsnal vot-
ers'. guides, candidate questionaires
an( issue scoreboards ar political

V trafts in disguise. Since groupa"hi*T--'
cei-taxdedutlM 1,fvdiC, pro-
hib!ed from enga Ig in poc
campaign activity, the vw Oieati
ma" is now banned tqo, on pain
'of liss of +- Mr- sL 04APga. ;

"weresut, acordlag to J*'hot-
&3, ( general counseof he National
Wdg Federation, Is that "the good
gu*" who support the nation's mind
boggllng range of special interests are
goig unthanked for their efforts and
are' beginning to think the interest
gro* WO Mom

!*~r exampfe, a sena tor ho ts to
vot# to expand wilderness areas in
AlsIja this week can expect to be

ments or denunciations, the ban was
el interpreted until 1978 to allow the i

"educational" newsletters that moni-
lor coemressional action on a group's
eoncetns, as long as readers were al-
.lowed to draw their owt cdnclusioqs.,'

"But now we're not allowoi to tell
our grass-roots people whom they can

thank," said Dr. Elvis Stahr. counse-
lor and past president of the National
Audubon Society. "It's hard for our
people who are interested In issues to
know if they're accomplishing any-
thing or not when they re hL"

The United Church of Cbrist has'
appealed the 1978 ruling to the com-

missioner of internal revenue and
will take the Issue to court rI the
appeal is denied, ac Ito It
legislative eounsel arr V. ynn,
"Our constitutional righls 1Thent
just been chilled, they've been froz-
en," he said.

The ruling is ambiguous in several
wpbet he said. It eliminates "nay-

tO questionnaires but does not de-
fine the term. "How narrow is nar-
row?" asked Maudine Cooper, Wash-

blasted in oil industry trade associa-
tion missives to its members, since
that kind of assoction is permitted
some political ct1litY:-. t the Na-
tional Wildlife Pederation won't be
able to tell its 31$ million Inembers
about it, Thomas said.

"These guys turn on us and
'Why can't you tol your people wh4
we've done for you? rm beins killed
and you're not helping,'" lamented
federation vice president Oliver
Hauck. "Their eyes glku. over whe
we Ary to-explain the teejmnial reas-

The IRS first tried In ealy 1976 to
ban all voters' guides, but revoked

t after a major outcry led by the
'League of Women Votem In June
MM8 a new rultng softened the ban

Ito allow publication of voters' guides
t on "major legislative issues" as long
'as they contain no editorial opinion
v!or implication of approval or disap-
t pro~vl"

ly on O narrow range6offlssue
were forbidden. That effeetively pre-
vents any special Interest group from

ington vice president of the National
Urban League.

The Urban League. she aiWd, ba
always published "the r e c o r d s of
everyone, on the issues we're con-
cerned with. and we'll keep doing it
until we get an interpretation of the
word 'narrow."'

That could mean trouble with the
IRS. In its 1978 ruling, the agency dis-
allowed an unnamed conservation
organization's voters' guide as too nar-
row, even though it covered a range
of environmental questions.

What really irks the groups con-
cerned Is that industry trade associa-
tions can use part of their money for
politicking while the nonprofit groups
cannot

Business leagues. charnher't oF com-
merce, real estate boards and boards
of trade as well as trade associations
like the National Coal Association
and tie Chemical ',anufaclurers As-
sociation all li'e like the smaller
groups on tax-deductible dues from
their member businesses.

But unlike the educational groups,
the business groups may receive some
nondeductible funding, pay taxes on

valuating the positions of
nd candidates on Its
r issues.
And so It should, s

n special assistant
hrg. atlon matters at 1s

"Why would an orgarfis
buts a voters' guide on sel
sues amoug the electorat d
campaign, if not to influeftf?
ers " he asked. "If there* a
range of issues it's okay
pends on the facts and
of each case."

1952 reelection from one

group, he got the measure
no committee serutiny or floor

what the ba means.
While it clearly prohibits e

It and use it for political a
naming their friends and en

T**Pse. the two kinds t
equil, said Schoenfeld,
"In no case can a taxpayer get
ductiom for payments to auy
tion for political activity"'
$50 individual contribution that
one may deduct, he said.

Trying to explain this differefr-
members of Congress is further
plicated by the difficult 'U
between lobbying for A1.
which the educational g1V up
and political cmpaigning, wbWh
may not do. That means, a
the IRS, that the groups ua I
form their members whether the
hying changed anyone's mind, fM
would be endorsing candidtesV

The constitutionality of the b =
charitable groups' political acto
been upheld several times In
hut Lynn of.,the United Chureh 4
Christ said his group's a
would be different.

It would focus, he said. on the pg
vision of free speech rights to ts'
associations w h I Ie the chsrlta[
groups are denied such rights.
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On Using
To Set ..

By Mary Tho

The National Council W,

Polls has warned the
Women Voters that it, 2"V'I
difficult to enforce the
that presidential cand
have a 15 percent level of
order to participate is do,
ing presidential debates.t
issponsoring,

The council includes
known pollsters as
Louis Harris. Burns W
Mervin Field. all of w
among the pollsters the I
be monitoring when they:
whether to allow it
candidate John AndersonW
pate in the debates.

Several recent major-
polls have placed him jst
15percent minimum.

Council president AlIt
tril said yesterday that
sional pollsters regardte
cent limit as "arbitrars -
warned that there are
difficulties in applying such
rion.

One major difficulty W5th i
can be significant di,,-
among the national polls
ing on whether the pollin
base their results on ge
lation, registered voters6 Or
voters." a term to which"',
every pollster gives a differi t
nition.

In addition, every poll is..
to possible statisticals
error which can produce a
at least two or three pe
points, even in the most sop -
cated polls.

.2
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John Anderson and the LeaA
P OLL-TAKER PETER HART was right in his opedpiece Friday taking issue with the criterion the
League of Women Voters has established for participa-
tion in its presidential debates. Mr. Hart argued that
the League's inistence that to qualify a candidate must
have got 15 percent of the vote in various polls by cer-
lif fixed times wildly fit the acuracy, the consis-
tuMcy and the ignficance of the polab product.

-"The use of survey research to'determne who should
p-tlipate in the IM presidential debates," he said, "is
a pdeet example of misus of the tool of survey re-
search... There is no reason to believe that the next 80
days will find publi opinio any more stable than it
has been in the first 230 days of this year."
It is also a pfect exampk of someting e.se: the

dlsineliatlon of prwa everyone these days to
make judgments and to take the heat for making
them. Intead, we have the universal search, it seems,

Sfor the perfect automatic "system," the social science
dodge. What It says, or seems to say, anyway, is this.
* Look, you may have a complaint or feel that the result
was too generous to your opponent or too ungenerous
to you, but we catnt herp it-that was the system and
it was as ojective as wem kw how to make it. There
Is a general wash of science or scienco4sh-ness over
all of this, a greatly misleading one; and that is why it
was so useful for Mr. Hart, no basic denigrator of the

polls in their place to make his pitdaR ie
Council on Public Polls, which Includes
Gallup and Louis Harris, issued a similar
the League yesterday.

Now, there are about a hundred and eighty
seeing this Ame-we are aware of that. Tea m
really concerns whether Ind t csnd
John B. Anderson will get to take prtn tiM
staged debates, and a lot of people wo, waatfi* *,
and a lot who want him out feel thO apiIeS-etty
& stuff In this election. A ers = be

reasoned, the League needs to tak
measures, to seek protection in its ob
criterion. But this strikes us, in any eVent,
situation for the League. It will not b
all the morally toney claims made for ..
clusion by people who have somdi
morally toney purposes.

Politics, as that great German ummt
the late Otto von Bismarck, once obeg"%
exact science." We would take it tIU A
not even an inexact science. And Polia
while making use of such information -as
ion polling can provide, should not be fabm !
computer printouts and percentage I
rest. Does John Anderson qualify to I.....
debates? Why doesn't the League decide?
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Peter D. Hart

tThe League Pa
It appears that the League of Women Voters

does not adhere tio Harry Truian's adage, "The
huck sop here." The league's most recent rul-
ing that participants in the presideltal debates
will be deterinned by the results of surveys of
pulic opinion shows that it knows how to pass
the buct.TO qualify as a participant, a candidate
mugg r*etve at least 15 percent of the vote in the
POW Under this criterion, George Wallace. who

,,Managed to win five states in the 1968 general
,,elecdon but who received only 13.5 percent of
t 0# popular vote, would not have qualified.

I believe the league's decision is both bad and
ng. If there is one lesson that has been

... earned during this campaign, it is that polls do
not predict the future. They simply reveal the
attitudes of the American people-attitudes
that have changed again and again throughout
this campaign-at a given point in time. Yet the
league is ready to let the crucial decision of
whom the American peoplt will be allowed to
hear in a presidential debate be determined by
polls taken in August.

I have another, more fundamental objection:
the American people sep'n to be looking for one
particular quality in this presidential election:
leadership. I find it ironic that the League of

"This use of surre research
is a perfect example of
misuse of the tool."

Women Voters has decided to provide follower-
ship-to let the polls determine who should be
in the debates.

As a pollster who has been measuring public
opinion for 15 years, I believe strongly that sur-
vey research does and should play an important
role in our democratic society. Iiowever, the se-
lettion of participants for the debates is not one
of the roles of polling. The polls have coire in
for much criticism in recent imonths, but I think
inuch of this crilicisn should be ained at those
% ho mistise and misread the polls.

The use of survey research to delernmine * ho
-should participate in the 1W80 presideitial de-
lates is a perfect exaiiple of nisuse of the tool
of survey research. It serves liihe'i 'he league
nor the polling industry well. During the past
year, I have witnosed the volatiliy an( unpre-
(ictability of the American people and of the
polls. There Is no reason to believe that the next
801 days will find public opinion any more stable
than it has been in the fli-st 230 days of this year.
Nevertheless, the League of Woinen Voters has
d cided to let polls taken within a single period
of time delerinine which candidates will he al-
lowed to participate in Its presidential debates.

sses the Buck
Let us look at some of the pitfalls of utsing stir.

vey research for siwlh a purpose:
A A1 sampl size of 1,€iFO ithe normal naltioal

samiple! has a nargin of error of plus or min=s
at least 2 percent, assuming the survey wa. coW
ducted under the strictest methotloklgiae
procedures. This means that 'a eandid*ai wb
receives less than 17 percent of the vote in-,#*
survey could be well above or below the a .
trary 15 perceilt the league has defined. A -
didate who received only 13 percent of the vote
could also qualify tinder the margin of error. In
other words, because of the margin of error, *e
league may include a candidate who sho ld
qualify or it may eliminate one who should.

* A national survey ignores the fact that Aa ba.
dependent candidate can significantly affet Use
Electoral College results because he mnay gaaer a
great deal of support from one region or state.

* The survey could not be taken at a warm.
time-when the political process is mos uncer-
tain. The Democrats have just concluded thei na-
tional convention, and it is likely that the" a
be some short-term distortion of voter attitudes at
this time. Yet 30 days prior to the first dehate, the
league will determine who is to qualify.

e A single question determining the standing
hardly provides a true understanding of elee-
lion dynamics. We know from our own pxilling
that some candidates wvho (to not show up we~l
in the current standings have great appeal to
the voters, but one question will be enough for
the league's purposes.

* There are a number of methodological qum.
tions that anyone in survey research will want an-
swered before accepting the results of the nuvW.
Is the survey interviewing only likely voters.
How will the survey determine who Is a likely
xoter7 Will respondents be interviewed by tele-
phone and, if so, how will the survey ensure that
the type of voter who does not own a telpone I
represented? If the sample is not a perfect ml-
croscosn of the voting universe, will the league
use a weighting plroctdure? Will the weighted
andi unweightel fi.iires the available?

Debates art, lievessarv to strmiiu'e a cUalogue
anird io help the volters uliderstlid what air ele,-'
lion is all atii. A coui*lry Ihal is groping to
fiid its iioorlii s hidly nieeds a seriw% of presi-
dential dhebatecs in 1984), and ilre leailii, irovid i
it vlia le service'1, i t ) r 4i1ii L llit'Iil.

lit as lfarr'Iilnian sail "If 'oil ran't stand
lit heat, gel oil if lhe kitcieii - If the league
caimot staid tire tia of i lie selection procs. It
shoild delegate ths II'i %, llisiility to others
%%-ii ai'e Villiig io mik, tough de'iions.

Tihe writer, a ptilic opinion pollster, con-
dructed the polls for Fdward Kenntedys p 'ihiary
('(1iPlyoigl (id does professional pollitif ao"
laroe nitraher (i" tormorr, senrttrs atul etlw r
P4L1ti, I(IIS.
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Carter.Reaga&
Deadlock Roils
Debate Plans

By Lee Lescaze
Washington Post atolff Wite

Disagreements between the Crter
and Reagan campaigns ynstuamy
raised doubts about whether the ptul
dentlal debates will take place s em-visioned by the League of WWs
Voters.

The president wants the frst d&.
bate soon and want, It to be a bead.
to-head encounter with Ronald Re-
gan. Cart tF campaign chairmn
Robert S. S truss sai4 Yesterday, Car-
ter accepte.1 an invitation frm heNational Press Clul for a hernia,
debate early next mcoth with ilesan;
the Reagan amp said it had recelved
the invitatibn but h3d not decded on
a reply.

Reagan wants the first debate to
take place later in the campaign and
favors holding it under'the criteria es,
tablished by the league, which Would
permit independent candidate John I2
Anderson to participate if he h" a&t
least 15 percent support In the pai
on Sept. 10. Reagan aso wan a W&d
to-head debate with Carter to come IM
ond.

The first debate is the focus of the
deadlock because both campaeim
camps consider it by far the most Ins.
portant. It is almost certain to capture
the largest television audience and set
a pattern of sorts for any subsequet
encounters among the presidential
candidates.

James Baker, senior adviser to the
Reagan campaign, mentioned another
reason the initial debate is being high-
lighted. "It's terribly Important to
John Ailderson." he said.

Anderson draws more support away
from Carter than from Reagan, and a
strong. debate showing could boot
Anderson's declining fortunes.

Strauss and Baker spoke to report-
ers after meeting for more than tvo
hours in the national headquarters of
the League of Women Voters here. ,

Each obpresstd eonfidence that di-
bates would take olarph ut despite

See DEBATES, A4, CoL 4

United Awto Workers executive bowO
emdorses Carter for reelection. A

(X



Carter, Reagan Deadlocked
DEBATES. From Al

protestations that their discussions
yesterday were friendly and helpful,
it appeared that the two sides were no
closer together when they finished
than when they began.

"It took three or four meetings to
ret things rfor the debates) worked
out in 1976," Strauss noted.

On one maior point it appeared that
the two sides had been ta:king past
each other.

Strauss and presidential press see-
retar Jody Powell said they had been
unable to get an assurance that at
least one of the debates would be be-
tween only Carter and Reagan.

Baker expressed surprise when that
statement was repeated to him. "If we
haven't given them that, we give it to
them right now," he said. Reagan is
on the record favoring a head-to-head
debate as well as one including any
other candidates who meet the league
criteria.

It is the Carter forces' preference
and -almost insistence," Strauss said,
that a head-to-head debate be the first
encounter. Baker was adamant that
Reazan will not agree to any debate
in advance of the first league-spon-
sored debate. which is scheduled for
Sept. 18 in Baltimore.

Carter sought to embarrass Reagan
into an earlier head-to-head meeting
by accepting the invitation from the
National Press Club. Powell an-
nounced yesterday that the president
hopes Reagan will also accept the in-
vitation and that the debate can be
held as soon as possible.

Reagan wants the date of the initial
league debate pushed back a few days
because he has an important fund-
raiser in Texas on Sept. 16 and wan t s
more time to travel to Baltimore, to
prepare himself and to rest before the
aebatc. The league said it has no ob-
jection to a change of date.

Cat-ter would like the first debate to
be moved ahead to the second week of
September.

The two major candidates also disa-
gree over how many debates should
be held.

Baker said Reagan wants two presi-
dential debates and one vice presiden-
tial debate. He held out the possibility
that if negotiations remain difficult,
there might be only one presidential
debate.

Strauss said Carter wants as many
debates as possible, under the league's
sponsorship or that of others, and
wants them held in all regions of the
nation.

Baker said that his side doesn't
want more than two debates because
"then we'd spend the entire campaign
debating." He said that as the chal-
lenger Reagan needs time to hold iis
own campaign events around the
country.

In the first 16 days of September
following the formal kick-off of the
Rearan campaign, the challenger's
schedule calls for him to spend eight
days in Washington, five of them are
days off.

I on Debate.
Carter officials expressed

that Reagan was dragging a".K.
planning discussions in order t 00•
sure there would be time only hr one
or two debates.

The league, which organized the-
1976 presidential debates, annovcd -

a series of three presidential debates
- in Baltimore. Cleveland and Port-
land, Ore.. and one vice presidential
debate, in Louisville.

Ruth Hinerfield, head of the
league's Education Fund, said sh will
call a board of directors meeting as
soon as possible to discuss the prob-
lems raised at today's meeting.

She said the league could change Its
debate rules so that Anderson, should
he qualify, would take part in the first
debate, but not in a second.

The board will also discuss the num-
ber of debates, timing, and founmt
she said.

Anderson expressed outrage at Car-
ter's efforts to arrange a two-man de
bate with Reagan. Anderson accused
Carter of "political arrogane" for
thinking "he has a right to tell the
American people ... who they ougot
to listen to in a debate."

Anderson said he was dtp e
that the league had not invite lan
to participate in the planning nego-
tiations. The Anderson campaign mao-
ager, Mike MacLeod, said Ihs staff
would be in touch with Natlodti
Press Club officials today and ask
them to reconsider the club's twoman
debate plans.
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