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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD AND THE
LEAGUE OF WOMEN VOTERS MUR No. 1287
EDUCATIONAL FUND

RESPONSE OF RUTH J. HINERFELD
AND THE 1/
LEAGUE OF WOMEN VOTERS EDUCATION FUND

lHv Gi43S 0t

INTRODUCTION

el

Barry Commoner, The Citizens Party candidate for
President, has filed a complaint alleging that the Presidential
and Vice-Presidential candidate debates that the League of
Women Voters Education Fund (LWVEF) intends to sponsor in
September and October of 1980 violate the Federal Election
Campaign Act and the regulations of the Federal Election
Commission. More specifically, he claims that the criteria
established by the LWVEF for selecting debate participants are
partisan in structure and effect and that the LWVEF will invite
candidates to participate based on partisan considerations.g/

The allegations have no merit. The determination
to limit participation in the LWVEF=-sponsored debates to
significant candidates and the criteria the LWVEF has adopted
are nonpartisan. Moreover, the adoption of the criteria and
any decision to invite or not to invite candidates to partic-
ipate have been, and will continue to be, the LWVEF's independ-
ent actions made solely in light of its overriding purpose of

educating the electorate about the issues in the campaign and

the candidates' positions Hn those issues.

1/ This response is submitted pursuant to the provisions of
the Federal Election Campaign Act, 2 U.S.C. § 437g(a)(l), and
of the regulations of the Federal Election Commission,
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2/ Although Mr. Commoner names Ruth J. Hinerfeld as a respon-
dent in his complaint, he does not allege that Ms. Hinerfeld
has in any way violated the Act or regulations. Moreover, as
Ms. Hinerfeld's affidavit shows, the LWVEF is the sole sponsor
of the 1980 debates. Affidavit of Ruth J. Hinerfeld, ¢ 1l.
Accordingly, we will address only the question whether the
LWVEF has acted improperly in staging the debates.




There is, therefore, no reason to believe that any
violation of the Act or the Commission's regulations has
occurred, or is about to occur, in connaction with the LWVEF's
sponsorship of the 1980 debates. Accordingly, Mr. Commoner's

complaint should be dismissed.

STATEMENT OF FACTS
This matter arises out of the LWVEF's planned spon-
sorship of three Presidential candidate debates and one Vice-

Presidential candidate debate scheduled to take place this year

in the following cities on or about the dates indicated:

Baltimore, Maryland (September 21); Louisville, Kentucky
(October 2); Portland, Oregon (October 13); and Cleveland, Ohio
(October 27). The debates will be staged pursuant to § 110.13
of the Commission's regulations, a provision with which the
LWVEF has considerable familiarity. Since its sponsorship of
the 1976 Presidential and Vice-Presidential candidate debates,
the LWVEF worked Zcr the promulgation by the Commission of a
rule that, like § 110.13, would permit its sponsorship of
public debates among candidates for federal office with funds
solicited by it for that purpose. It submitted pages of testi-
mony and comments to the Commission in connection with rule-
making proceedings that spanned a three-year period.l/
Affidavit of Ruth J. Hinerfeld, 44 7, 20.3

Section 110.13(a) of the regulations permits the
sponsorship of nonpartisan candidate debates by an organiza-
tion, such as the LWVEF, which is exempt from taxation under

§ 501 (c)(3) of the Internal Revenue .Code and which does not

1/ 1Indeed, it would not be hyperbole to state that § 110.13 of
the regulations was drafted with organizations like the LWVEF
in mind.

2/ This affidavit is attached hereto as Appendix A.




support or oppose political candidates or political parties.
Under § 110.13(b), the structure of the debates is left "to
the discretion of the staging organization, provided that (1)
such debates include at least two candidates, and (2) such
debates are nonpartisan in that they do not promote or advance
one candidate over another."

The LWVEF has, of course, a long tradition of
nonpartisanship which it values, and which governs all of its
activities. Moreover, because the LWVEF is a nonpartisan,

educational trust, Article II of its Trust Agreement and its

status as a § 501(c) (3) organization prohibit it from

participating or intervening in any political campaign on
behalf of any candidate and from engaging in any partisan
political activity. The purpose of the LWVEF is exclusively
educational: to inform citizens about public affairs and, in
particular, the demccratic process. Since its establishment
in 1957, the LWVEF has maintained a strict policy of neither
opposing nor supporting candidates for public office. 1Its
continued adherence to that policy over the years has earned
the LWVEF the trust and respect of the public, and a
reputation of nonpartisanship. Affidavit of Ruth J. Hinerfeld,
Yz 3, 4

Thus, when the regulations became effective on
April 1, 1980, the LWVEF undertook the task of structuring
the 1980 debates in light of: (1) its nonpartisan tradition,
its Trust Agreement, § 50l1(c)(3) of the Internal Revenue
Code, and the nonpartisén réquirement of the FEC's regulations;
and (2) its exclusive educational purpose of providing
information about Presidential and Vice-Presidential candidates
and their positions on the issues in a manner likely to be most

beneficial and useful to the electorate as a whole. Because the




LWVEF did not believe that participation in the debates neces-
sarily should be limited to only major party candidates, as is
clearly permitted under the regulations, the LWVEF determined

that its purpose of educating the electorate in a nonpartisan

manner would best be accomplished by developing criteria that

would permit participation in the debates by both major party

and non-major party significant candidates. Affidavit of Ruth
J. Hinerfeld, ¢ 8.

Before establishing these criteria, the LWVEF re-~

ceived input from the Advisory Committee that it had established.

The Advisory Committee, a group of 27 prominent citizens having
diverse backgrounds and varying political affiliations,é/was
set up for the purpose of providing advice and ideas with
respect to the debates. It was nct involved in the actual
decision-making procass. All decisions were the responsibility
of the LWVEF alone, and no one other than the members of the
Board of Trustees, the LWVEF's staff and legal counsel was
even present during the meetings in which the criteria were
considered and adopted. Affidavit of Ruth J. Hinerfeld, 9 9.
On Aﬁ;ﬁst 9, 1980, the LWVEF Board of Trustees by
unanimous vote formally adopted the "League of Women Voters
Education Fund Criteria For Selection of Candidates To
Participate in The 1980 Presidential and Vice Presidential
Debates".g/ The adoption of these criteria was a decision
made by the LWVEF Board of Trustees alone; this decision was

not in any way affected by the positions or views of any of

the Presidential candidates, their running mates, or their

1/ The members of the Advisory Committee are named in
Attachment A to the Affidavit of Ruth J. Hinerfeld.

2/ A copy of this document is attached to the Affidavit of
Ruth J. Hinerfeld as Attachment B.




representatives. In addition, the LWVEF has had, and will

have, exclusive responsibility for applying the criteria and in

selecting participants. Affidavit of Rﬁth J. Hinerfeld, ¢ 10.
Because the debates are intended to educate the

public about campaign issues and the candidates' positions on

those issues, and to effectively stimulate increased voter

interest and participation in the general election, the LWVEF
determined that it would invite to participate in the debates
onlv those Presidential candidates who have a possibility of
winning the general election and who have demonstrated a signi-
ficant measure of nationwide voter support and interest. The
three basic criteria selected by the LWVEF for Presidential
candidates are: (l) Constitutional eligibility; (2) presence
on the ballot in enough states to have a mathematical possibility
of winning a majority of votes in the Electoral College; and
(3) demonstrated significant voter interest and support.
Affidavit of Ruth J. Hinerfeld, ¢ 1ll.

The third criterion is particularly important.
Within any debate framework, there is an inverse relationship
between the number of participants, on the one hand, and the
time available for the expression of views and the opportunity
for effective interchange between or among the participants,
on the other. Debates that are too lengthy or that include
candidates in whom the public has little voting interest will
not effectively serve the purpose of the debates. To accom-
plish its purpose in the limited amount of time available in
the debates, the LWVEF decided to limit its forum to candidates
whose participation would most likely be critical to the elec-
torate as a whole, that is, the candidates whom the public
itself regards as truly significant candidates. Affidavit of

Ruth J. Hinerfeld, % 1l2.




In order to ensure that application of the third
criterion would be nonpartisan, the LWVEF decided that it,
like the other two, should be capable of objective application
to the extent reasonably possible. After careful consideration,
the LWVEF determined that two reasonable and objective indicators
of voter interest and support are: (1) nomination of a candi-
date by a major party; and (2) as to non-major party candidates,
a 15 percent standing in nationwide public opinion polls or a
standing equal to that of a major party candidate, whichever is
lower. The 15 percent figure is exclusive of undecided respon-
dents.i/ Because the LWVEF determined that receiving the
nomination of a major party satisfied the criterion of a
significant candidacy, it decided that in the event that a
major party candidate had a standing of less than 15 percent
in the polls, any other candidate with such a standing also
should be considered significant and of sufficient interest to

the electorate that his or her participation in a debate would

be warranted. Affidavit of Ruth J. Hinerfeld, 1 13.

The LWVEF also determined to retain, throughout the
debate series, the option to reassess the participation of non-
major party candidates in the event of significantly changed
circumstances. The LWVEF did so in order to permit participation
in the second or third Presidential debate by candidates who did
not satisfy the criteria in early September and to permit ex-
clusion of a previously invited candidate whose participation
no longer would advance the purposes of the debates. Affidavit

of Ruth J. Hinerfeld, ¢ 14.

1/ This means, for example, that in a poll where 10 percent
of those polled were undecided, an actual showing of only 13.5
percent would be sufficient.




The LWVEF recognized that public opinion
polls merely attempt to measure how the electorate would
vote as of the time the polls are taken and and that they do not
attempt to measure who ultimately will win the election. It
is because they do reflect contemporaneous electorate
attitudes that polls are useful to the LWVEF. The LWVEF
concluded that a determination of those candidates for whom
the public would vote at any given time is a good, even if
not perfect, measure of whether the electorate considers
candidates to be significant. 1In recognition, however, that
polls are imperfect devices to determine public opinion and
that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted
polling organizations. By examining the results of several
different established and respected polls using somewhat
different methodologies, the LWVEF concluded that it could
exercise a reasoned and fair judgment whether the voter support
and interest standard is met by non-major party candidates.
Affidavit of Ruth J. Hinerfeld, ¢ 15.

The LWVEF also concluded that the best test of
voter interest in a candidate is the traditional trial-heat
type question that asks simply and directly for whom the
public would actually vote if the election were held today.
Other possible gquestions that conceivably might have been
asked involve a series of difficult and controversial

hypothetical questions and were less likely to yield reliable




information about the question in which the LWVEF is inter-

ested, namely, the degree of support of, and interest in,

particular candidates by the electorate as a whole. Affidavit

of Ruth J. Hinerfeld, ¢ 16.

In deciding to adopt a 15 percent figure as the
required level of support in the public opinion polls, the
LWVEF recognized that there is no single magic number that
separates significant from insignificant candiates. However,
the 15 percent threshold figure, which was the lowest level
of support suggested by any member of its Advisory Committee,
was intended to take into account the fact that the results of
polls are subject to a statistical margin of error and to other
imperfecticns. Thus, the LWVEF recognized that the higher the
threshold figure adopted, the more likely that the statistical
margin of error would result in the exclusion of a candidate
who is, in fact, significant. On the other hand, for the
same reasons, it also took into account that a lower threshold
would have increased the likelihood that candidates who are not
significant would be included. Affidavit of Ruth J. Hinerfeld,
1 Tt

The LWVEF therefore concluded that the use of the
15 percent figure, together with the use of several different
polls and the exclusion of undecided respondents, provides a
reasonable degree of confidence that statistical margins of
error will not result in exclusion of candidates whose
participation would advance the purposes of the debates. Con-
versely, the LWVEF concluded that a consistent showing below
15 percent would permit it to make a reasonable judgment that

a particular candidate was not of sufficient interest to the




electorate to warrant participation in a debate with major
party and other significant candidates. Affidavit of Ruth J.
Hinerfeld, ¢ 18.

At the time the criteria were adopted, the members
of the Board of Trustees knew, as did all informed citizens,
that President Carter at one time had expressed his reluctance
to participate in a debate with non-major party candidates.

The LWVEF also was aware that several non-major party candi-
dates wanted to participate in the debate series, and it
anticipated that these candidates would object to whatever
criteria the LWVEF established if their application resulted in
non-participation. Affidavit of Ruth J. Hinerfeld, ¢ 21.

The LWVEF was, however, firmly committed to the
belief that the debates should be structured so as to best
serve the interests of the American electorate rather than what
any particular candidate perceived as being in his own best

interest. It remains committed to that belief, and it also

believes that its candidate selection criteria fulfill that

commitment. Affidavit of Ruth J. Hinerfeld, ¢ 22.

In accordance with the foregoing criteria, on
August 19, 1980, the LWVEF extended invitations to debate to
the two major party candidates, President Carter and Governor
Reagan, and their running mates. On that date, letters also
were sent to all 6 non-major party Presidential candidates,
required by law to file quarterly reports with the FEC, and who
indicated that they met the financial threshold established by
the FECA and who had not formally terminated their candidacies.
These letters informed them of the criteria selected by the
LWVEF, and requested information with regard to the ballot
access criterion. The August 19 letters also sought to ensure that
the tentatively scheduled debate dates would be acceptable to all

prospective participants. Affidavit of Ruth J. Hinerfeld, ¢ 19.
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Previously, on August 18, the LWVEF received a
letter from counsel for the complainant in this proceeding
objecting to the 15 percent standard and requesting the
inclusion in the debates of Mr. Commoner and his running
mate, LaDonna Harris.l/ This letter apparently was in
response to the LWVEF's public announcement on August 10, of
the candidate eligibility criteria. 1In a letter dated
August 22, the LWVEF denied the request, explaining why it
had selected the 15 percent standard and reaffirming its
commitment to invite to debate any of the six non-major
party candidates who satisfied its criteria.g/ On August 28,
Mr. Commoner filed his complaint with the Commission.

By September 9,‘the LWVEF received the results of
the several nationwide polls conducted during the periods
August 27 and September 6 -- the most recent polls prior to
that date. On that day the Executive Committee of the
LWVEF's Board of Trustees carefully examined these polls and
several others conducted during the period August 14 to
August 23.2/ The Committee also received the advice of Dr.
Herbert Abelson, Mervin Field, and Lester Frankel, independent
experts on polling.i/ Albert H. Cantril, President of the
National Council on Public Opinion Polls, brought the names
of Dr. Abelson and Mr. Field to the attention of the LWVEF,

and he was also consulted on their recommendation of Mr.

Frankel. Affidavit of Ruth J. Hinerfeld, ¢ 23.

1/ A'copy of this letter is attached to the complaint.

2/ A copy of this letter is attached hereto as Appendix B.

3/ The results of these polls are set forth in a chart
appended to Affidavit of Ruth J. Hinerfeld as Attachment C.

4/ The gqualifications of these experts are set forth in
Rffidavit of Ruth J. Hinerfeld, % 23.




These consultants, after examining the results of
the nationwide polls selected by the LWVEF, advised that they
"were struck by the consistency of the data produced by the
eight polls using different questioning methods, different
modes of interviewing, different techniques for qualifying
respondents and different sample sizes," and that in their
"individual and collective judgment, John Anderson at the
time of the September polls had a support level of 15% or
higher."l/ Affidavit of Ruth J. Hinerfeld, ¢ 24.

After careful consideration, the LWVEF Board of Trustees
concluded that of the six non-major party candidates to whom

letters were sent on August 19, Mr. Anderson had satisfied its

criteria. Mr. Anderson alone had a consistent showing in excess

2
of 15 percent in the polls.*/ The other non-major party candi-

dates, including Mr. Commoner, had only insignificant levels of

voter support. Affidavit of Ruth J. Hinerfeld, ¢ 25.
Accordingly, on September 9, 1980, the LWVEF invited

Mr. Anderson to participate in the 1980 debates. As of this

date, Governor Reagan and Mr. Anderson have accepted the LWVEF's

invitations. President Carter, however, has informed the

LWVEF that he will not participate in the September 21 debate

to be held in Baltimore. The LWVEF expects‘to proceed with

the Baltimore debate whether or not President Carter ultimately

agrees to participate. Affidavit of Ruth J. Hinerfeld, Y4 26, 27.

1/ The statement issued by these experts is avpended to
Affidavit of Ruth J. Hinerfeld as Attachment D.

2/ This level of support was achieved even without excluding
undecided responses. Had those responses been excluded,
Mr. Anderson's level of support would have been even greater.
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The insignificant levels of voter support for non-
major party candidates other than John Anderson are also
shown consistently in the results reported not only in seven
of the eight polls used in the LWVEF's determination which
reported results for non-major party candidates, but also in
three earlier polls. In nine polls taken between August 5
and September 6, 1980, the reported results for no non-major
party candidate other than Mr. Anderson ever exceeded one
percent and the reported result in the tenth poll for all
such candidates other than Mr. Anderson did not exceed three

1/
percent.

ARGUMENT
Mr. Commoner claims: (1) that the LWVEF's candidate
selection criteria are partisan because major party candidates
are treated differently from non-major party candidates; and
(2) that the fifteen percent standard for the demonstration
of voter support and interest by non-major party candidates
is improper. These claims are unfounded.

Mr. Commoner's claims rest upon both an erroneous

understanding of the Commission's regulations and an incorrect

understanding of the facts. 1In essence, Mr. Commoner asks
the Commission to misapply its own regulations, and to
ignore the Explanation and Justification accompanying § 110.13,
which the Commission provided for the very purpose of explaining
the meaning of that section. In support of this request,
Mr. Commoner serves up inaccurate and incomplete information
and pure speculation.

As we demonstrate below, the LWVEF's candidate
selection criteria are nonpartisan and in full compliance

with the letter and the spirit of the Commission's regulations.

l/ affidavit of Ruth J. Hinerfeld, Attachment E.
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First, under Commission requlations, debate sponsors may treat
major party candidates differently from non-major party candi-
dates and limit participation in debates to significant candi-
dates. Second, the decision of the LWVEF that its voter support
and interest criterion can be satisfied either by nomination

by a major party, as defined in the Federal Election Campaign
Act, or by a showing of fifteen percent in public opinion polls
in the case of non-major party candidates is a reasonable method
of separating significant from non-significant candidates. Third,
in any case, it is abundantly clear that Mr. Commoner does not
meet any reasonable test of significance. With a one percent
showing in numerous public opinion polls, his candidacy properly

may be regarded as "hopeless." Buckley v. Valeo, 424 U.S. 1, 96

(1976) . In addition, it is clear that the LWVEF has applied
its criteria in a nonpartisan fashion and in light of its over-
riding purpose of educating the American electorate.

Finally, Mr. Commoner mistakenly brings to the atten-
tion of the Commission Constitutional gquestions, and erroneously
claims that the LWVEF has violated his Constitutional rights.
Although such questions are beyond the jurisdiction of the Com-
mission, we will address them briefly here. Under applicable
law, it is clear that: (1) the LWVEF sponsorship of candi-
date debates is a purely private matter, and (2) even if
the LWVEF could be held to the exacting standards of the Consti-
tution, its candidate selection criteria would pass muster.
Moreover, any Government action that would reduce the discretion
of the LWVEF beyond that required by its nonpartisan obligation
would present far more serious Constitutional questions than

those raised by Mr. Commoner's complaint.
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THERE IS NO REASON TO BELIEVE THAT THE
LWVEF HAS VIOLATED, OR IS ABOUT TO VIOLATE,
THE ACT OR THE COMMISSION'S REGULATIONS

Section 110.13 of the Commission's debate regqula-
tions is the provision that sets forth who may sponsor a
debate supported by corporate and union contributions, and
the structure of such a debate. It provides, inter alia,
that "[a] non-profit organization which is exempt from
federal taxation under 26 U.S.C. § 501(c)(3) . . . and which
does not endorse, support or oppose political candidates or
political parties may stage nonpartisan candidate debates in
accordance with 11 CFR 110.13(b) and 114.4(e).” 11 C.F.R.

§ 110.13(a). The LWVEF, which has a 23 year history of non-
partisanship, is exempt from taxation under § 501l(c) (3) of the
Internal Revenue Code. Accordingly, it may use its funds and
those donated by corporations and labor unions to sponsor
nonpartisan candidate debates.k/ 11 C.P.R. § ll4.4(e),

The "structure” of such debates is expressly "left
to the discretion of the staging organization, provided that
(1) such debates include at least two candidates, and (2)
such debates are nonpartisan in that they do not promote or
advance one candidate over another."” 11 C.F.R. § 110.13(b).
For the reasons that follow, the LWVEF has complied with

the only requirement at issue here -- the requirement of

nonpartisanship.

1/ Mr. Commoner's assertion that the 1980 debates violate

the regulations of the Internal Revenue Service and the

Trust Agreement of the LWVEF is unsupportable and concluscry.
Just as the 1980 debates satisfy the nonpartisan requirements
of the Commission's regulations, so do they comply fully

with the LWVEF's Trust Agreement and the rules and regulations
of the Internal Revenue Service. Indeed, during the 23 vyears
of its existence, the LWVEF has been keenly aware that it must
maintain and strictly adhere to a policy of nonpartisanship to
comply with Article II of its Trust Agreement as well as the
requirements of the Internal Revenue Code. Affidavit of

Ruth J. Hinerfeld, %9 3, 4.
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A. The LWVEF Debates Comply Fully With the
Nonpartisan Requirements of the Debate
Regulations.

1. The LWVEF May Limit Participation in
the Debate to Significant Candidates.

In promulgating the debate regulations, the Commis-
sion expressly recognized that "[a] nonpartisan candidate debate

. . . provides a forum for significant candidates to communi-

cate their views to the public." Explanation and Justification,
44 Fed. Reg. 76734 (Dec. 27, 1579) (emphasis added). 1In provid-
ing such a forum, debate sponsors may, in accordance with the
express provisions of 11 C.F.R. § 110.13(b) (2), exercise "dis-
cretion” so long as debates "are nonpartisan in that they do
not promote or advance one candidate over another." According
to the Commission, "[t]he primary question in determining non-
partisanship is the selection of candidates to participate in
the debates." Explanation and Justification, 44 Fed. Reg.
76735.

The LWVEF criteria for inviting candidates to partic-
ipate in the debates it plans to sponsor comply with the letter
and the spirit of the Commission's regulations. In formulating
and adopting them, the LWVEF exercised its "discretion" and
attempted, in good faith, to identify "significant candidates"”
in order to educate the electorate and stimulate interest in
the general election. They "are nonpartisan in that they do
not promote or advance one candidate over another."”

Mr. Commoner urges, however, that the LWVEF has
improperly exercised its discretion in determining who is a
significant candidate. 2among other things, citing Nashua
Telegraph, MURs 1167, 1168, 1170, First General Counsel's
Report (Feb. 20, 1980), he asserts: "A debate involving only

the two major party candidates is not nonpartisan but bi-partisan.”

Complaint, p. 7. Mr. Commoner is wrong.
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In promulgating the debate regulations, the Commis-
sion stated that "[a]n organization staging a debate may
invite candidates to participate . . . on the basis of party
affiliation," and "that such an organization could stage a
general election debate to which only major party candidates
are invited." Explanation and Justification, 44 Fed. Regq.
76735. In testimony before Congress, moreover, both the
former and present Chairmen of the Commission reaffirmed that
debates could be so limited. Repeal of "Equal Time" Requirements:
Hearings on H.R. 6103 before the Subcomm. on Communications
of the House Comm. on Interstate and Foreign Commerce, 96th
Cong., 2nd Sess. 14 (1980). If the LWVEF properly may invite
to participate in a debate only the two major party nominees,
then it also may invite to participate only these two candidates
and any other candidate that it, in good faith, concludes
is significant.

That debate sponsors may exercise considerable
latitude in selecting debate participants is supported by

Congressional reaction to the Nashua Telegraph case upon

which Mr. Commoner relies. As the Chairman of the House
Committee on Administration stated in a letter of March 10,
1980, to the Commission:

The Commission should be reluctant in
enforcing these regulations to substitute
its judgment of the propriety of a partic-
ular debate for the on-the-spot judgment of
the sponsor. Before the Commission should
choose to take any action, 1t should be
clear on the face of a complaint that the
sponsoring of a debate involves something
other than the good faith editorial judg-
ment of the sponsor. <The mere fact that a
debate does not include the full field of
eligible candidates should not in itself
be reason to believe that the debate falls
outside these regulations.

126 Cong. Rec. H. 1822 (March 12, 1980) (remarks of Rep. Van

Deerlin) (emphasis added). The Chairman of the Senate Committee
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on Rules and Administration expressed similar views:

I will follow closely the Commission's
interpretation of these regulations, and
urge the FEC to apply a rule of reason to
the end that the FEC in no case substitute
its discretion and judgment for that of
the sponsor.

126 Cong. Rec. S. 2813 (March 21, 1980) (remarks of Sen. Pell).
Moreover, even if there had been no adverse Congres-

sional reaction to Nashua Telegraph, its precedential signifi-

cance would be questionable. First, Nashua Telegraph involved

a candidate debate at ﬁhe primary level where different

considerations may be present. Second, in that case, the
selection of two of the seven candidates running in the lew
Hampshire PRepublican Presidential primary was made without the
aid of objective criteria.

Thus, Mr. Commoner's assertion that a debate sponsor
may not, in good faith, invite only the two major party candi-
dates -- or presumably any two candidates it views as signifi-
cant -- is directly at odds not only with Congress' understand-
ing of what the law is, but also with the clear and plainly
worded explanation of the Commission that promulgated the rule
in question.l/ Indeed, Mr. Commoner's attempt to dismiss the
Commission's Explanation and Justification of § 110.13 as
"merely conclusory" ignores the very purpose of that document.

Mr. Commcner's assertion ignores as well the signifi-
cant regulatory history of § 110.13. This regulation was prom-
ulgated in response to Senate disapproval of a more detailed
and restrictive regulation governing the sponsorship and fund-

ing of candidate debates, S. Res. 236, 96th Cong. lst Sess.,

1/ 1In addition, Mr. Commoner overlooks the fact that debate
participants will not necessarily benefit by public exposure.
It is impossible to predict until after the debate who, if any-
one, may have been helped by participating in it, and who, if
anyone, may have been harmed by not participating. Whether or
not participants and non-participants benefit depends on many
factors, including the electorate's perception of the perform-
ance of participants.




197999273 4

= ]a =

125 Cong. Rec. S. 12822 (Sept. 18, 1979). It is the product
of two rulemakings, 44 Fed. Reg. 76734 (Dec. 27, 1979); 44
Fed. Reg. 39348 (July 5, 1979); two proposed rulemakings, 44
Fed. Reg. 59162 (Oct. 12, 1979); 42 Fed. Reg. 35856 (July 12,
1977); and hearings before the Commission on September 12,
1977, and October 23 and 24, 1979, at which numerous parties,
including the LWVEF, testified and submitted comments. To
argue, as Mr. Commoner appears to, that the Explanation and
Justification, which accompanied § 110.13 to the Senate floor
the second time, is not a carefully considered explanation by
the Commission of the meaning of that regulation, and that
the Commission did not mean what it said, is to miscomprehend
the administrative process.

Moreover, even under the Commission's more detailed
and restrictive predecessor to the present § 110.13, the LWVEF's
criteria would have been proper. Former § 110.13(b) (1) (i) pro-
vided that if a sponsor invites one general election candidate
who has been nominated by a major party to participate in a
debate, then the sponsor must invite all candidates nominated
for the same office by any major party to participate in the
same debate. 44 Fed. Reg. 39348, 39350 (July 5, 1979). How-
ever, the sponsor also had "discretion to include any minor
party, new party, independent or write-in candidate in any
debate held under 11 CFR 110.13(b) (1)." EQ.L/ As the Commis-
sion made clear in the Explanation and Justification accompany-

ing that section, "[t]lhis structure is designed to permit

1/ Former § 110.13(k) (1) (v). The requirement contained in
former § 110.13(b) (1) (iv) that all minor party candidates
should be invited to participate in the event that only one
major party candidate agrees to debate, would not have applied
because in this general election, there are no minor party
candidates as defined in the Federal Election Campaign Act.
See former § 110.13(b) (5) (1i), 44 Fed. Reg. 39351.




participation in a debate by significant serious candidates

for the same public office."” 1Id. at 39348 (emphasis added).

Former § 110.13 was disapproved by the Senate, how-
ever, on September 18, 1979. One of the Senator's major con-
cerns was the restrictiveness cf the debate structure mandated
by the Commission. As stated by Senator Hatfield, a co-sponsor
of the resolution of disapproval, "I question whether Congress
ever intended to involve the Federal Election Commission in
determining the format for candidate debates . . .." 125 Cong.
Rec. S. 12821-22 (Sept. 18, 1979). 1In response to that resolu-
tion, the Commission promulgated the present regulation, which
retains the requirement of nonpartisanship but leaves the
structure of the debates to the discretion of the sponsor.
‘Thus, it is nonsensical to argue that the LWVEF's decision not
to invite non-significant candidates to participate in the
debates violates current § 110.13(b) (2), when this decision
would have been proper even under the more restrictive debate
scheme previously adopted by the Commission. Present § 110.13
clearly grants more lseway to the LWVEF in sponsoring debates.

In light of the regulatory history of § 110.13 and
the Commission's own explanation of the purpose and effect of
this regulation, it is clear that the LWVEF may invite

to participate in its debates only major party candidates for

President and Vice-President. Since that is so, it is also

clear that the LWVEF may, in good faith, exercise its discre-
tion to invite candidates in addition to major party candidates
based on its determination whether candidates are significant.
2. The LWVEF's Criterion For Determining
The Significance Of A Candidate Is
Nonpartisan and Reasonable.

Although the LWVEF could have complied with its non-

partisan'obligation by inviting to participate in the debates
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the major party candidates or candidates who it, in good
faith, believed to be significant, instead, the LWVEF, to
ensure an entirely nonpartisan approach to determining
significance, developed and adopted the voter support and
interest criterion. The two elements of this criterion are
reasonably capable of objective application and, in the
LWVEF's judgment, constitute reasonable indicators of signifi-
cant voter interest and support. They are: (1) nomination

of a candidate by a major party, and (2) as to non-major

party candidates, a 15 percent standing in nationwide public

opinion polls or a standing equal to that of a major party
1/
candidate, whichever is lower.  The 15 percent figure is

exclusive of undecided respondents. Because the LWVEF
determined that receiving the nomination of a major party
satisfied the criterion of a significant candidacy, it
decided that in the event that a major party candidate had a
standing of less than 15 percent in the polls, any other
candidate having equal support also should be considered
significant and of sufficient interest to the electorate

that his or her participation would be warranted.

1/ Of course, nomination by a major party and voter support
In public opinion polls are not the only possible indicators
of voter support and interest. The LWVEF could have estab-
lished a standard that included, for example, the number of
contributors to, or the amount of financial support received
by, a candidate, or media interest in a candidate. Alterna-
tively, it could have established a petition requirement.

It is apparent, however, that such other possible indicators
of voter support and interest may be more subjective and
unreliable than the standards adopted and that they measure
less directly than the standards adopted the gquestion in which
the LWVEF is interested. Moreover, any meaningful petition
requirement would be quite onerous. In view of the problems
of alternative standards, the LWVEF cannot be faulted for
adopting two indicators of candidate significance that are
reasonably capable of good faith, objective application.
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Although Mr. Commoner is apparently of the view that
his candidacy would be served by his participation in such a
debate,i/it is clear that the LWVEF reasonably could conclude
that the electorate would not be served by being compelled, in
effect, to listen to those candidates in which it has no signif-
icant interest and by being deprived of any meaningful exchange
among those candidates in whom it has a serious and substantial
voter interest. Moreover, the LWVEF, in light of the present
dominance of the two major parties, acted reasonably by requir-
ing as a condition of participation by non-major party candidates
a showing of substantial voter support, such as 15 percent,a/
In attempting to maximize the amount of useful information
presented to the electorate in a debate in which the addition
of each non-major party candidate necessarily reduces the
time available to the electorate to learn about positions of
the clearly significant candidates, it is reasonable to demand
that such non-major party candidates have a level of voter

support that distinguishes them from the numerous and gquite

insignificant candidates that abound in an election year.

The 15 percent voter support standard does precisely that,

and given the support of the two major parties in the last

Presidential election, cannot be deemed too harsh.

1/ Mr. Commoner does not claim that he meets the LWVEF criteria
But merely that he might meet the criteria after participation

in a debate. Quite obviously, candidates hopeful of being "sig-
nificant” could make similar arguments in seeking access to the
ballot, but it is clear that not even the Constitution requires
states to permit access to the ballot by insignificant candidates
who are hopeful that such access will convert their insignificant
candidacies into significant ones.

2/ 1I1£f, as in other political systems, there were several polit-
Jcal parties or candidates of roughly comparable strength or
varying degrees of clearly substantial strength, a lesser thresh-
old might well have been selected. 1In any event, to satisfy its
nonpartisan obligation, the LWVEF does not have to demonstrate
that all other possible standards would not be reasonable. The
obligation of nonpartisanship does not preclude the exercise of
discretion.
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Mr. Commoner asserts, however, that the LWVEF's third
criterion "is partisan in structure and effect" because, inter
alia: (1) "[m]ajor party candidates are exempt from the polling
requirements, while non-major parties are subject to the vagaries
of an inappropriate and inaccurate measurement;" (2) George
Wallace would not have met the LWVEF's standard and that it ap-
pears that no non-major party candidate will do so this year;
and (3) the standard subjects him to "a classical Catch 22
dilemma." Complaint, pp. 6-7. These assertions are unfounded,
irrelevant, or both.

While is true that certain candidates are exempt from
the polling standard measure of voter support and interest, they
already have demonstrated significant voter interest and support
by winning the nomination of a major party. Distinguishing be-
tween major and non-major party candidates on this basis is

1
neither improper nor novel.  As the Commission stated in the
Explanation and Justification accompanying former § 110.13:
Structuring debates on the basis of

party affiliation is similar to the standard

used in the Act for public funding entitlement.

Under the Act, only those presidential primary

candidates who are seeking nomination by a

political party are entitled to receive match-

ing funds (26 U.S.C. § 9033(b) (2)). Moreover,

the amount of funding to which a general elec-

tion candidate is entitled is based on whether

the candidate is a major, minor or new party

candidate.

44 Fed. Reg. 39348. Moreover, the very reason that the LWVEF
adopted the separate standard for non-major party candidates was

to afford them the opportunity to be invited to debate. With-

out the separate standard complained of by Mr. Commoner, the

1/ See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976) (public financ-
ing); American Party of Texas v. White, 415 U.S. 767 (1974) (bal-
lot access); Jenness v. Fortson, 403 U.S. 431 (1971) (ballot
access).
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debates would not have included any non-major party candi-
dates.

Nor did the LWVEF act improperly in setting the
standard applicable to non-major party candidates. 1In
urging that the 15 percent standard is improper, Mr. Commoner
quotes from a Washington Star article that reported
a statement issued by the National Council on Polls and

cites an article by Peter D. Hart that was published in the

Washington Post. Complaint, p. 6, Appendix pp. 23, 25. His

reliance on these sources is misplaced.

The National Council on Polls did issue a statement
warning that "different techniques used by polling organiza-
tions . . . can result in varying assessments of candidate
strength” and that "public opinion peclls are subject to
certain levels of sampling tolerance."l/ In light of those
potential problems, the Council recommended that the LWVEF
"consult several disinterested but qualified professionals
in the field of survey research regarding measurement issues
that bear on the reported poll results."”

At the time the LWVEF adopted the voter support and
interest standard, it recognized that polls may not perfectly
measure public opinion because there are methodological dif-
ferences among polling experts as to the best ways to try to
measure public opinion and because their results are subject
to a statistical margin of error. In the absence of superior
alternatives, however, the LWVEF decided that it would attempt
to deal with possible polling imperfections by examining the
results of several independent polls conducted by nationally

known and commonly accepted polling organizations. By examining

1/ A copy of the statement issued is attached hereto as
Appendix C.
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the results of several different established and respected polls
using somewhat different methodologies, the LWVEF concluded
that it could exercise a reasoned and fair judgment whether the
voter support and interest standard is met by non-major party
candidates.

In addition, the LWVEF, after consulting with Albert
H. Cantril, the President of the National Council on Public
Polls, appointed three experts to assist it in interpreting
the results of the polls on which it would rely. After examin-
ing the results of these polls, these experts advised that they
"were struck by the consistency of the data produced by the
eight polls using different questioning methods, different

modes of interviewing, different techniques for qualifying

respondents and different sample sizes."  Thus, the concerns

expressed by Mr. Commoner did not materialize, and, in any
event, as the reported results show, would not have affected
his ability to participate in the debates.

The Hart article on which Mr. Commoner relies made
several charges: (1) that the decision of the LWVEF was "both
bad and wrong" because "polls do not predict the future”"; (2)
that the LWVEF had wrongly decided to rely on polls taken within
a single period of time immediately following the Democratic
National Convention; (3) that the use of a nationwide survey
"ignores the fact that an independent candidate can significantly
affect the Electoral College results because he may garner a
great deal of support from one region or state"; (4) "that a
single question determining the standing hardly provides a true
understanding of election dynamics"; and (5) that George Wallace
would not have qualified to participate in the LWVEF debate
had the voter support and interest standard applicable to non-

major parties been in effect in 1968. Complaint, Appendix, p. 25.

l/ Affidavit of Ruth J. Hinerfeld, Attachment D.
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These charges are unfounded. First, the purpose of
the LWVEF's polling standard is not to measure who ultimately
might win the election or who ultimately might be significant
candidates in November. The LWVEF recognized that public
opinion polls merely attempt to measure how the electorate

would vote as of the time the polls are taken, and it is because

they do reflect contemporaneous electorate attitudes that polls

were selected. The LWVEF concluded that a determination of
those candidates for whom the public would vote at any given
time is a good, even if not perfect, measure of whether the
electosate considers a non-major party candidate to be signifi-
cant.il Second, the LWVEF did not rely solely on polls taken
immediately after the Democratic National Convention but also
on polls taken in late August and early September. Third, in
light of the LWVEF's educational purposes, it quite properly
relied on nationwide polls. Indeed, if Mr. Hart's observation
were taken to its logical extreme, presumably a candidate who
is on the ballot in a single state where the election is likely
to be close would have to be considered significant because he
could tip the balance in the Electoral College even if he re-
ceived only 100 votes in the state election. Fourth, the

use of the trial-heat question was appropriate to measure what
the LWVEF was interested in ascertaining -- whether a non-
major party candidate has a significant level of voter support

to warrant participation in a debate series intended to educate

1/ Despite their imperfections, there is no legal flaw in
using public opinion polls to measure contemporaneous voter
support and interest. As the Supreme Court observed in
American Party of Texas v. White, 415 U.S. 767, 786-87 (1374},
"[a] petition procedure may not always be a completely precise
or satisfactory barometer of actual community support for a
political party, but the Constitution has never regquired the
States to do the impossible.” Respected public opinion polls
are a reasonable tool for measuring nationwide voter support
for a candidate at any particular time, even though no
particular poll may be mathematically precise.
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the electorate as a whole. Finally, had the LWVEF standard
been in effect in 1968, Mr. Wallace would have been invited to
participate because he met the fifteen percent threshold.
Mr. Commoner alsc argues that the 15 percent thresh-
old is "partisan in structure and effect" because
(h]listorically, only 2 minor party candidates,
Theodore Roosevelt and Robert La Follette,
received more than 15% of the vote. Eugene
McCarthy and George Wallace did not, nor does
it appear any other minor party candidates in
1980 will meet this arbitrary and capricious
threshold.
Complaint, pp. 6-7. Mr. Commoner is mistaken.

Among other matters, John Anderson clearly has met

the 15 percent threshold, and, as already noted, George Wallace
1/
had 15 percent or greater support in the pre-election polls.

Moreover, no non-major party Presidential candidate who did not
exceed 15 percent either in the general elections or in the
public polls preceding the elections, received a vote of more
than 3 percent in the general elections in the twentieth century.
And, in fact, no non-major party candidate other than Mr.
Anderson has received more than a one percent level of voter
support in 1980.

Mr. Commoner complains, in addition, that the 15
percent requirement subjects him "to a classical Catch 22
dilemma that with it he is excluded from the debates and
without it, he would have an opportunity to inform voters of
his campaign positions and may very well achieve a 15%
rating."” Complaint, p. 6.

This complaint rings hollow. First, given Mr.
Commoner's consistently poor showing in all of the nationwide

polls, any reasonable method of measuring whether a candidate

1/ This fact was pointed out to counsel for complainant in
the letter of August 22. See Appendix B.
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has significant voter support and interest would have subjected
him to the same dilemma. More importantly, however, the purpose
of these debates is not to help candidates like Mr. Commoner
make a better showing in the general election; it is to

provide the electorate with information about the candidates

and their positions on the issues in a manner likely to be

most beneficial and useful to the electorate as a whole.

In short, while the 15 percent figure itself
is not a magic number, the LWVEF, in determining who to
invite to debate, exercised precisely the discretion and
judgment which § 110.13 contemplates. It did so in a care-
fully considered and nonpartisan manner, concluding that a
consistent showing below 15 percent in the nationwide polls
would permit it to make a reasonable judgment that a particular
candidate is not considered significant by the electorate,
taken as a whole. Moreover, the LWVEF reasonably concluded
that the use of the 15 percent figure, together with the use
of several different polls and the exclusion of undecided
respondents, would not result in exclusion of candidates who
ought to be invited to debate. 1Indeed, as the results of
the nationwide polls show, none of the non-major party
candidates but Mr. Anderson would have satisfied even a one

percent threshold.

3. The LWVEF Has Applied, And wWill
Apply, The Candidate Eligibility
Criteria In An Independent,
Objective, and Nonpartisan Manner.

Not only did the LWVEF develop and adopt nonpartisan,
objective criteria for determining eligibility to participate
in the 1980 debates: it also has objectively and fairly applied
them. As noted above, on August 19, the LWVEF determined that

President Carter and Governor Reagan satisfied the three

criteria that it had adopted, and invited both candidates to
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participate in the debates. On September 9, after examining
the reported results of eight nationwide polls, and after con-
sulting with the three independent polling experts, the

LWVEF determined that Mr. Anderson was the only non-major

party candidate whose standing exceeded 15 percent. None of

the other non-major party candidates came within 14 points of
1

that figure. Accordingly, pursuant to its criteria, the LWVEF
invited Mr. Anderson to participate in the 1980 debates.

Mr. Commoner, however, claims that the LWVEF's appli-
cation of its criteria to the non-major party candidates is
tainted by the fact that President Carter allegedly has brought
pressure to bear on the LWVEF to exclude all non-major party
candidates from the debates. The short answer to this is that
contrary to Mr. Commoner's prediction, Mr. Anderson has
demonstrated his significance as a candidate pursuant to the
LWVEF's criteria, and he was invited to participate in the
debates. Moreover, as stated above, the LWVEF plans to go
ahead with the Baltimore debate as scheduled, whether or not

2/

President Carter ultimately agrees to participate.”

;/ See Affidavit of Ruth J. Hinerfeld, Attachment E.

2/ Affidavit of Ruth J. Hinerfeld, ¢ 27. In addition, it should
Be noted that Ruth Hinerfeld denies Mr. Commoner's claim

that she stated that "the league could change its debate

rules so that Anderson, should he qualify would take part in
the first debate, but not in a second."” See Complaint, p. 9;
Appendix, p. 26. In fact, what she stated, following a

meeting with representatives of the two major party nominees,
was that the LWVEF had retained the option to reassess the
continued participation in the debates by a non-major party
candidate. She also stated that she would inform the Board

of the views that had been expressed at that meeting, including
a request that the LWVEF sponsor a debate limited to the
nominees for President of the two major parties. She did so
inform the Board, and the Board unanimously decided not to
change the criteria adopted on August 9. Moreover, if any
change were to be made in the LWVEF's plan, that change

would not be made for a partisan purpose but to further the
educational purposes of the LWVEF to provide information to

the electorate about the views of the candidates on the

issues. See Affidavit of Ruth J. Hinerfeld, ¥ 28.
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Just as the LWVEF has no control over the public
pronouncements of Mr. Carter, Mr. Commoner, or any of the
other candidates, so the LWVEF has no control over a candi-
date's decision whether to accept the invitation to debate.
Although the LWVEF would like to present a debate among all

the significant Presidential candidates to the electorate,

the LWVEF can do no more than create a mechanism which, in as

nonpartisan, objective, and reasonable a manner as possible,
will provide the opportunity for truly significant candidates
to participate. This the LWVEF has done, and as shown above
there is no reason to believe that it has failed, or will fail,
to comply with § 110.13 of the Commission's regqulations.

Accordingly, Mr. Commoner' complaint should be dismissed.

B. The LWVEF Has Not Violated, And Is Not About
To Violate, 2 U.S.C. § 433(a) and § 434.

Mr. Commoner alleges that the LWVEF is a "political
committee" within the meaning of the Act because it has made
"expenditures" in excess of $1000 in order to stage the 1980
debates, and, as such, has violated the Act by not registering
and reporting pursuant to § 433(a) and § 434. As Mr. Commoner
notes, however, § 100.7(b) (21) and § 100.8(b) (23) of the
Commission's regulations provide that the terms "contribu-
tion" and "expenditure" do not include funds used to defray
the costs of staging nonpartisan candidate debates in accord-
ance with § 110.13 and § 114.4(e). As shown above, the
LWVEF has complied fully with the provisions of § 110.13
and § 114.4(e), and thus, under the Act, is not deemed to
have made a "contributicn" or "expenditure" in connection
with the debates. Accordingly, the LWVEF is not a "political
committee" within the meaning of 2 U.S.C. § 431(4), and need

not register or report pursuant to the Act.
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MR. COCMMONER'S OTHER CONTENTIONS NOT ONLY RAISE
ISSUES BEYOND THE JURISDICTION OF THE COMMISSION,
BUT ALSO ARE MERITLESS

The jurisdiction of the Federal Election Commission
is limited, with respect to civil enforcement proceedings,
to the provisions of the Act, and chapter 95 and chapter 96
of title 26. 2 U.S.C. § 437c(b) (1), § 437d(6), and § 437q.

Consequently, Mr. Commoner's charge that the LWVEF's exercise

of its First Amendment rights in staging the 1980 debates

somehow constitutes illegal government action and violates
his First Amendment rights raises issues that are beyond the
1/

jurisdiction of the Commission.” Nevertheless, we will

briefly discuss these issues.

A. The LWVEF's Sponsorship of Candidate
Debates Does Not Constitute State Action.

Mr. Commoner asserts that "[t]he degree of inter-
action of the LWVEF must have with broadcasters to televise
this event, the privilege of tax exemption bestowed by Congress
to the LWVEF and the privilege of debate sponsorship bestowed
by the Commission to the LWVEF, elevate private action to
government action." Complaint, p. 7. He cites no authority
whatsoever in support of this contention. It is plainly wrong.

First, of course, the privilege of debate sponsorship
is not bestowed on the LWVEF by the Commission but is a privi-
lege -- indeed, a right -- bestowed by the First Amendment.
Moreover, even if Mr. Commoner were correct in identifying the
source of the LWVEF's privilege, the privilege, even when con-

joined with a charitable tax exemption and interaction with the

1/ Mr. Commoner also suggests that the LWVEF's debate series
somehow will violate the Federal Communications Act. This
suggestion is incorrect, but if Mr. Commoner wishes to pursue
it, the agency with jurisdiction is the Federal Communications
Commission.
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broadcast media, does not convert the actions of the LWVEF into
the actions of the state.

For a private entity's action to be regarded as that
of the state, far more interaction between the two is required.
Thus, even when the government grants a private entity a long-
term and lucrative utility monopoly and engages in detailed
regulation of its activities, a unilateral action by that
entity is not regarded as state action even when the state

knows in advance of that entity's policy. See, e.g., Jackson

v. Metropolitan Edison Co., 419 U.S. 345 (1974). Similarly,

the provision of a scarce and lucrative resource, such as a
liquor license, to a private entity does not convert that

entity's action into that of the government. See, e.g., Moose

Lodge No. 107 v. Irvis, 407 U.S. 163 (1972). Finally, even

the heavily regulated broadcast licensees, which are granted

an exclusive right to scarce resources and benefit financially

therefrom, are not state actors. See Greenberg v. Bolger, 80

Civ. 0340, Slip Op. p. 43 (E.D.N.Y. June 20, 1980).
In light of these and other cases, any conclusion
that the LWVEF is a state actor, or that its debates consti-

tute state action, would be erroneous.

B. Assuming Arguendo That The LWVEF Is A State
Actor, Its Criteria For Candidate Participation
Are Lawful And Its Exlusion Of Mr. Commoner
From Its Debates Is Proper.

Assuming arguendo that the LWVEF is a state actor,
its criteria for candidate participation are lawful and its
exclusion of Mr. Commoner from the debates is proper. There
are "vital state objectives" that justify the criteria and the
exclusion of Mr. Commoner, a "hopeless" candidate, from the

debates. American Party of Texas v. White, 415 U.S. 767, 781

(1974); Buckley v. Valeo, 424 U.S. 1, 96 (1976).
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In establishing standards to govern access to a
debate, the Constitution would permit the LWVEF, as a state

actor, to: (l) determine whether there is voter support for a

candidate; (2) apply different standards for measuring such
support in the case of major party candidates, on the one
hand, and non-major party candidates, on the other; and (3)
exclude from participation a candidate for whom there is

insignificant support. See, e.g., American Party of Texas

v. White, supra; Storer v. Brown, 415 U.S. 724 (1974);

Jenness v. Fortson, 403 U.S. 431 (1971). In particular, the

LWVEF would be permitted to exclude from a debate a candi-
date who, like Mr. Commoner, has minimal voter support. Mr.
Commoner received one percent or less of the vote in nine
nationwide public opinion polls during the period August 5

to September 6, 1980. He properly may be treated, therefore,

under Buckley v. Valeo, supra, 424 U.S. at 96, as a "hope-

less" candidate.
In support of his argument that the LWVEF candidate
selection criteria are unlawful, Mr. Commoner cites only Buckley

v. Valeo, supra, and Greenberg v. Bolger, supra. Neither case

supports his claim that he is entitled to participate in the
LWVEF-sponsored debates.

In Buckely v. Valeo, of course, the Supreme Court

upheld the public financing provisions of the Federal Election
Campaign Act despite the fact that entitlement to public financ-
ing was dependent on a showing of voter support, that the Act
distinguished between major party candidates and non-major

party candidates, and that financing was not available to
ingignificant candidates. Moreover, although the court in

Greenberg struck down a mail subsidy that was granted only to

major parties, that case is distinguishable.
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In Greenberg, the court recognized that "[e]ach
medium of expression . . . must be assessed for first amendment
purposes by standards suited to it, for each may present its

own problems . . .." Mem. Op., p. 47, quoting Southeastern

Promotions, Ltd. v. Conrad, 420 U.S. 546, 557 (1975). In addi-

tion, the court recognized that the government has legitimate
interests that must be balanced against the effect of government
action on non-major parties. These interests include facilita-
tion of public expression, ensuring the manageability and
integrity of the resource to which access is sought, protecting
scarce resources, and guarding against factionalism.

In Greenberg, the interests purportedly protected
by the mail subsidy statute did not "survive impartial scrutiny
and weighing." Mem. Op., p. 59. Manifestly, however, candidate
access to a debate is different from political party access to
a mail subsidy, and the considerations that the Greenberg court
regarded as being a proper basis for government action support
the exclusion of Mr. Commoner and others like him from the 1980
candidate debates.

As the Supreme Court has observed in the analogous
context of ballot access:

The fact is that there are obvious differ-

ences in kind between the needs and poten-

tials of a political party which historically

established broad support, on the one hand,

and a new or small political organization

on the other. [A state is not] guilty of

invidious discrimination in recognizing

these differences . . .. Sometimes the

grossest discrimination can lie in treating

things that are different as though they were

exactly alike . . ..

American Party of Texas v. White, supra, 415 U.S. at 782 n. 13,

quoting Jenness v. Fortson, supra, 403 U.S. at 44l-42.

Just as there are cbvious differences between political

parties, there are obivous differences between their nominees for
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President. In the context of a debate among candidates for

President, it would be the grossest discrimination to treat
Mr. Commoner, showing one percent of voter support in nation-~-
wide polls, exactly like non-major party candidates having
fifteen times his support. The Constitution would not require

such an unsound result.

CONCLUSION
For the foregoing reasons, the complaint should be
dismissed.

Respectfully submitted,

{8/

Ernest W. Jennes

/(8/
Donna M. Murasky

/s/
Scott D. Gilbert

COVINGTON & BURLING

888 Sixteenth Street, N.W.
Washington, D.C. 20006
(202) 452-6000

September 15, 1980
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD AND THE )
LEAGUE OF WOMEN VOTERS ) MUR NO. 1287
EDUCATIONAL FUND )

AFFIDAVIT OF RUTH J. HINERFELD

Ruth J. Hinerfeld, being duly sworn, deposes and

l. I serve as Chair of the Board of Trustees of
the League of Women Voters Education Fund (LWVEF), and I am
also the President of the League of Women Voters of the
United States (LWVUS). I have served in these capacities
since 1978. During the period 1972 to 1978, I held the
positions of First Vice Chair, Vice Chair, and Trustee of
the LWVEF, and served as First Vice President, Vice President,
and Director of the LWVUS. I have been a member of the
LWVUS since 1953. As Chair of the Board of Trustees of
the LWVEF, I have been involved substantially in the
initiation, structuring and scheduling of the 1980 Presidential
and Vice Presidential candidate debates that are the subject
of this proceeding; the LWVEF is the sole sponsor of such
debates.

2. The LWVUS is a nationwide organization with
50 state leagues, 1,300 local leagues, and approximately 120,000
individual members. It has been sponsoring nonpartisan debates,
forums and candidate events for 60 years. Under its by-laws,
the LWVUS's purposes are to promote political responsibility
through informed and active citizen participation in government
and to act on selected governmental issues. In furtherance
of these purposes, state and local leagues sponsor a variety

of nonpartisan activities and citizen education programs.

Appendix A




These include publication of information about candidates

for elective office and their positions on the issues,
candidate forums and debates, get-out-the-vote drives, and
demonstrations of voting machines. The LWVUS and the various
state and local leagues are prohibited by their by-laws from
participating or intervening in any political campaign on
behalf of any candidate and from engaging in any partisan
political activity.

3. The LWVEF was established by the LWVUS in

1957. It is a nonpartisari, educational trust exempt from

federal income taxes under Section 501l (c) (3) of the Internal
Revenue Code. Article II of its Trust Agreement and its
status as a Section 501(c) (3) organization prohibit it from
participating or intervening in any political campaign on
behalf of any candidate and from engaging in any partisan
political activity. The purpose of LWVEF is exclusively
educational: to inform citizens about public affairs and,
in particular, the democratic process.

4. Since its establishment, the LWVEF has main-
tained a strict policy of neither opposing nor supporting
candidates for public office. 1Its continued adherence to
that policy over the years has earned the LWVEF the trust and
respect of the public, and a reputation of nonpartisanship
which it values highly.

5. In keeping with this tradition and its educational,
nonpartisan purpose, the LWVEF sponsored three Presidential
candidate debates and one Vice Presidential candidate debate
between the Democratic and Republican nominees during the

1976 campaign.




6. The LWVEF takes great pride in its sponsorship
of the 1976 Presidential candidate debates and believes that
the debates helped American voters to make an informed
decision in the election and generated increased public
interest in the 1976 Presidential campaign. Independent
studies support this belief. On the basis of their empirical
studies, Steven H. Chaffee and Jack Dennis, in "Presidential

Debates: An Empirical Assessment" (published in The Past and

Future Presidential Debates, ed. A. Ranney, American Enterprise

Institute 1979), conclude at page 98, "that the debates make
substantial contributions to the process of democracy and
perhaps even to the long-term viability of the system." And
the March 1979 Report of the Twentieth Century Fund Task
Force on Televised Presidential Debates concludes that
Presidential debates should become a regular and customary
feature of Presidential election campaigns. Since 1976, the

LWVEF has worked to make this a reality.

7. After the 1976 eiection, the LWVEF worked over

the next three years i» secure the promulgation of regulations
by the Federal Election Commission that would permit the
sponsorship and funding of pubiic debates among candidates for
federal office. On September 12, 1977, Ruth Clusen, then
Chair of the LWVEF testified before the Commission in connec-
tion with the first proposed rulemaking. I submitted comments
on behalf of the LWVEF to the Commission on May 22, 1979,

with respect to that proposed rulemaking, and testified before
the Commission on Cctober 23 and submitted written comments

on November 13, 1979, with respect to a second proposed rule-
making, urging adoption of regulations that would enable the
LWVEF to begin immediate fundraising for, and planning of,

Presidential and Vice Presidential debates in 1980.




8. In keeping with its long tradition of nonparti-
sanship, the LWVEF undertook the task of structuring the 1980
debates so that they would comply fully with the nonpartisan
requirements of the regulations of the Federal Election
Commission and at the same time provide information about
the candidates and their positions on the issues in a manner
likely to be most beneficial and useful to the electorate
as a whole. Because the LWVEF did not believe that participa-
tion in the debates should necessarily be limited to major
party candidates, the LWVEF determined to develop criteria
that would permit participation in the debate series by all
significant candidates.

9. Before establishing criteria, the LWVEF
received input from its Advisory Committee, a group of 27

prominent citizens having diverse backgrounds and varying

political affiliations who are listed in Attachment A to

this Affidavit. The Advisory Committee was set up for the
purpose of providing advice and ideas with respect to the
debates. The Committee was not involved in the actual decision-
making process. All decisions were the responsibility of the
LWVEF alone. No one other than the members of the Board of
Trustees, the LWVEF's staff and legal counsel was even present
during the meetings in which the criteria were considered and
adopted.

10. On August 9, 1980, the LWVEF Board of Trustees
by unanimous vote formally adopted the "League of Women
Voters Education Fund Criteria For Selection Of Candidates
To Participate in The 1980 Presidential and Vice Presidential

Debates", a copy of which is attached hereto as Attachment B.




The adoption of these criteria was a decision made by the

LWVEF Board of Trustees alone. This decision was not in any

way affected by the positions or views of any of the

Presidential candidates, or their running mates, or
their representatives. Nor has anyone but the LWVEF applied
the criteria or selected participants.

11. On the following day, August 10, the LWVEF
released the eligibility criteria that had been adopted by
the Board, and announced the sites chosen for the 1980 debates.
As described in the attached criteria paper, the LWVEF plans
to sponsor three Presidential candidate debates and one
Vice Presidential candidate debate to which the running mates
of eligible Presidential candidates will be invited. Because
the debates are intended to educate the public about campaign
issues and the candidates' positions on those issues, and to
effectively stimulate increased voter interest and participation
in the general election, the LWVEF determined that it would
invite to participate in the debates only those Presidential
candidates who have a possibility of winning the general
election and who have demonstrated a significant measure of
nationwide voter support and interest. The three basic
criteria selected by the LWVEF for Presidential candidates are:
(1) Constitutional eligibility; (2) presence on the ballot in
enough states to have a mathematical possibility of winning a
majority of votes in the Electoral College; and (3) demonstrated
significant voter interest and support.

12. The third criterion is particularly important.
Within any debate framework, there is an inverse relationship
between the number of participants, on the one hand, and the

time available for the expression of views and the opportunity




for effective interchange between or among the participants,
on the other. Debates that are too lengthy or which include
candidates in whom the public has little voting interest will
not effectively serve the purpose of the debates. To accomplish
its educational purposes in the limited amount of time
available in the debates, the LWVEF decided to limit its
forum to candidates whose participation would most likely be
critical to the electorate as a whole, that is, the candicates
whom the public itself regards as truly significant candidates.
13. 1In order to ensure that application of the
third criterion would be nonpartisan, the LWVEF decided that
it, like the other two, should be capable of objective appli-
cation to the extent reasonably possible. After careful con-
sideration, the LWVEF determined that two reasonable and
objective indicators of voter interest and support were:
(1) nomination of a candidate by a major national political
party, and (2) as to non-major party candidates, a 15 percent
standing in nationwide public opinion pollsl/or a standing
equal to that of a major party candidate, whichever is lower.
Because the LWVEF determined that receiving the nomination of
a major party satisfied the criterion of a significant candi-
dacy, it decided that in the event that a major party candidate

had a standing of less than 15 percent in the polls, any

other candidate having equal support also should be considered

significant and of sufficient interest to the electorate that

his or her participation would be warranted.

1/ The 15 percent figure is exclusive of undecided respondents.
This means, for example, that in a poll where 10 percent of
those polled were undecided, a showing of only 13.5 percent

of all respondents would be sufficient.




14. The LWVEF also determined to retain, throughout
the debate series, the option to reassess the participation
of non-major party candidates in the event of significantly
changed circumstances. It did so in order to permit
participation in the second and third Presidential debates by
candidates who did not satisfy the criteria in early
September, and to permit it to reassess whether future
participation by a previously invited candidate would continue
to advance the purpcses of the debates.

15. The LWVEF recognized that public opinion
polls merely attempt to measure how the electorate would
vote as of the time the polls are taken and that they do not
attempt to measure who ultimately will win the election. It
is because they do reflect contemporaneous electorate
attitudes that polls are useful to the LWVEF. The LWVEF
concluded that a determination of those candidates for whom
the public would vote at any given time is a good, even if
not perfect, measure of whether the electorate considers
candidates to be significant. 1In recognition, however, that
polls are imperfect devices to determine public opinion and

that there are methodological differences among polling

experts as to the best ways to try to measure publfc opinion,

the LWVEF decided to examine the results of several indepen-
dent polls conducted by nationally known and commonly accepted
polling organizations. By examining the results of several
different established and respected polls using somewhat
different methodologies, the LWVEF concluded that it could
exercise a reasoned and fair judgment whether the voter support

and interest standard is met by non-major party candidates.




Aa7119117 27292480

16. The LWVEF also concluded that the best test of
voter interest in a candidate is the traditional trial-heat
type question that asks simply and directly for whom the
public would actually vote if the election were held today.
Oﬁher possible questions that conceivably might have been
asked involve a series of difficult and controversial
hypothetical questions and were less likely to yield reliable
information about the question in which the LWVEF is inter-
ested, namely, the degree of support of, and interest in,
particular candidates by the electorate as a whole.

17. 1In deciding to adopt a 15 percent figure as
the required level of suppert in the public opinion polls,
the LWVEF recognized that there is no single magic number
that separates significant candidates from candidates who are
not significant. However, the 15 percent threshold figure,
which was the lowest level of support suggested by any member
of its Advisory Committee, was intended to take into account
the fact that the results of polls are subject to a statistical
margin of error and to other imperfections. Thus, the LWVEF
recognized that the higher the threshold figure adopted, the more
likely that the statistical margin of error would result in
exclusion of a candidate who is, in fact, significant. On the
other hand, for the same reasons, it also took into account
that a lower threshold would have increased the likelihood that
candidates who are not significant would be included.

18. The LWVEF therefore concluded that the use of
the 15 percent figqure, together with the use of several
different polls and the exclusion of undecided respondents,
would provide a reasonable degree of confidence that statistical
margins of error would not result in exclusion of candidates

who ought to be invited to participate in the debates. Con-




versely, the LWVEF concluded that a consistent showing below
15 percent would permit it to make a reasonable judgment
that a particular candidate had not met the statistical
threshold.

19. 1In accordance with the foregoing criteria,
on August 19, 1980, the LWVEF extended invitations to
debate to the two major party candidates, President Carter
and Governor Reagan, and their running mates. On that date,
letters also were sent to the six non-major party Presidential
candidates, required by law to file quarterly reports with

the FEC, and who indicated that they met the financial

threshold established by the FECA and who had not formally

terminated their candidacies. These letters informed them

of the criteria selected by the LWVEF, and requested infor-
mation with regard to the ballot access criterion. The
letters also sought to ensure that the tentatively scheduled
debate Jdates would be acceptable to all possible participants.
To date, the LWVEF has received responses from all such
non-major party Presidential candidates except Ms. Ellen
McCormack and Mr. Gus Hall.

20. The LWVEF intends to stage the debates now
planned in the following cities on or about the dates indicated:
Baltimore, Maryland (September 21); Louisville, Kentucky
(October 2); Portland, Oregon (October 13); and Cleveland,
Ohio (October 27). These sites were chosen on the basis of
geographical diversity and availability of physically suitable
facilities. In all four cities, the physical facilities
necessary to stage the debates are being provided to the LWVEF

free of charge.
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2l. At the time that the criteria were adopted,

the members of the LWVEF Board of Trustees were aware, as
were all informed citizens, that President Carter at one
time had expressed reluctance to participate in a debate
that included non-major party candidates. They were also
aware that several non-major party candidates had indicated
that they wanted to participate in the debate series, and
they anticipated that these candidates might object to what-
ever criteria the LWVEF established if application of those
criteria resulted in their exclusion.

22, Despite this information, the LWVEF was firmly
committed to the belief that the debates should be structured
so as best to serve the interest of the American electorate
rather than what any particular candidate perceived as being
in his self-interest. It remains committed to that belief,
and it also believes its candidate selection criteria fulfills
that commitment.

23. By September 9, 1980, the LWVEF had received the
results of several nationwide polls conducted during the period
August 27-September 6. On that day the Executive Committee
of the LWVEF's Board of Trustees carefully examined these polls
and several others conducted during the period August l4-August
23. The results of these polls are set forth in a chart attached
hereto as Attachment C. The Committee also received the advice

of several respected independent experts on polling.




These experts were:

(1)

Dr. Herbert Abelson, co-founder of Response
Analysis, Princeton, New Jersey. Dr. Abelson

is a specialist in survey research methodology,
especially as applied to social research and
voter preference. He is a past president of

the American Association for Public Opinion
Research and currently vice-chairman of the
Council of American Survey Research Organi-
zations.

Mervin Field, Chairman of the Board of Field
Research Corporation and Director of the
California Poll, San Francisco. Mr. Field is

a recognized authority on consumer behavior

and public opinion. He has held offices in the
American Marketing Association, and the American
Association for Public Research. He is a

trustee of the National Council on Public Opinion
Polls.

Lester Frankel, executive vice-president of Audits
anéd Survey, Inc. Mr. Frankel has been involved
in a number of large scale sample surveys in
government and in studies of consumer behavior and

attitudes. Mr. Frankel is past president of the

American Marketing Association and a regular member

of the International Statistical Institute.

Albert H. Cantril, President of the National Council on Public

Opinion Polls, brought the names of Dr. Abelson and Mr. Field

to the attention of the LWVEF, and he was also consulted on their

recommendation of Mr. Frankel.
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24. These consultants, after examining the results
of the nationwide polls selected by the LWVEF, advised that they
"were struck by the consistency of the data produced by the
eight polls using different questioning methods, different
modes of interviewing, different techniques for qualifying
respondents and different sample sizes," and that in their
"individual and collective judgment, John Anderson at the
time of the September polls had a support level of 15% or
higher." See Attachment D.

25. The members of the Board of Trustees, some
of whom were consulted by telephone, also concluded that of
the six non-major party candidates under consideration,
Mr. Anderson had satisfied its criteria. Mr. Anderson alone
had a consistent shoving in the polls of voter support in excess
of fifteen percent.gl The other non-major party candidates,
including Mr. Commoner, had only insignificant levels of
voter support.

26. After concluding that Mr. Anderson had satisfied
the LWVEF criteria, the LWVEF invited him to participate in
its debates. As of this date, Governor Reagan and Mr. Anderson

have accepted the LWVEF invitations for the Baltimore debate.

President Carter, however, has informed the LWVEF that he will

not participate in the September 21 debate to be held in
Baltimore.

27. The LWVEF expects to proceed with the Baltimore
debate whether or not the President ultimately decides to
participate. It is nevertheless hopeful that the President
will agree to participate because the LWVEF believes that his

participation is important to informing the electorate and

2/ This level of support was achieved even without excluding
undecided responses. Had those responses been excluded,
Mr. Anderson's level of support would have been even greater.
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making that debate of greatest use to the electorate.

28. On August 26, I did not state, as the com-
plaint alleges, that "the league could change its debate
rules so that Anderson, should he qualify, would take part in the
first debate, but not in a second.” What I did say, following
a meeting with representatives of the two major party nominees,
was that the LWVEF had retained the option to reassess the
continued participation in the debates by a non-major party
candidate (see 4 14 of this Affidavit). I also stated that
I would inform the Board of the views that had been expressed
at that meeting, including a request that the LWVEF sponsor
a debate limited to the nominees for President of the
two major parties. I did so inform the Board, and the Board
unanimously decided not to change the criteria adopted on
August 9. Moreover, if any change were to be made in the
LWVEF's plan, that change would not be made for a partisan
purpose but to further the educational purposes of the LWVEF
to provide information to the electorate about the views of
the candidates on the issues.

29. The LWVEF continues to believe that the
electorate would not best be served by the inclusion of
clearly non-significant candidates, such as Mr. Comméner, in

its debate series, and that the educational purposes of

the debate series wduld be frustrated by the inclusion of any

or all such candidates. Attached as Attachment E is a summary
of the standing of non-major party candidates as shown in
nationwide polls taken between August 5, 1980, and September 7,
1980; it demonstrates that neither Mr. Commoner nor any other

non-major party candidate, other than Mr. Anderson, has
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achieved more than a minimal level of voter support.
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ADVISORY COMMITTEE

ROBERT ANDERSON =- Chairman of the Board of Atlantic Richfield Co.

GOVIIRNOR JERRY APODACA -- President, National Issues Council;
Governor of Ncw Mexico (1975-1978); Chairman of the President's
Council on Physical Fitness.

JAMES DAVID BARBER -- James B. Duke Professor of Political Science,
Duke University.

CHARLFES BENTON -- Chairman, Films, Inc.; Chairman, National
Committece of Library and Information Science.

SHIRLEY TEMPLE BLACK -- Former U.S. Ambassador to the Republic
of Ghana; Former U.S. Chief of Protocol.

*HONORABLE WELLiAM BROCK -- Chairman, Republican National
Committee; Former United States Senator from Tennessee.

DOUGLASS CATER -~- Trustee and Senior Fellow, Aspen Institute
for Humanistic Studies; Special Assistant on Education and Health
Policy during the Johnson Administration.

SOL CHAIKIN -- President, International Ladies Garment Workers
Union.

ARCHIBALD COX -~ Chairman, Common Cause; Professor of Law,
Harvard University School of Law; Solicitor General of the
United States (1961-1964); Watergate Special Prosecutor.

LEE HANNA -- Director, 1980 Presidential Debates; former Vice-
President and Director of NBC News.

DOROTHY HEIGHT -- President, National Council of Negrc Women.

HARRIET HENTGES -- Executive Director, League of Women Voters
Education Fund; Economist.

CARLA HILLS -- Attorney; Partner, Latham, Watkins & Hills,
Washington, D.C.; Secretary of Housing and Urban Development
during the Ford Administration.

RUTH J. HINERFELD =-- Chair, League of Women Voters Education Fund.

BENJAMIN HOOKS -- Executive Director, NAACP; Attorney:; ordained
Baptist Minister.

PAT HUTAR -- Director of the Office of International Medicine,
American Medical Association; Immediate Past President, National
Federation of Republican Women; former U.S. Representative to
the U.N. Committee on the Status of Women.

JIM KARAYN -- President and General Manager, WHYY Inc., (Radio
and TV); Director of the Presidential Debates in 1976.

- JEWEL LAFONTANT -- Attorney, LaFontant, Wilkenson & Butler,
Chicago; Former U.S. Delegate to the U.N.; Former Deputy Solicitor
General of the U.S.
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NEWTON MINOW -- Attormey, Sidley & Austin, Chicago; Chairman
of the Federal Communications Commission (1961-1964); Co-Chair
1976 Presidential Debates Advisory Committee.

LEE MITCHELL -- Attorney, Sidley & Austin, Washington, D.C.;
practices communications law.

AUSTIN RANNEY -- Resident Scholar and Co-Director of the Center
for Political and Social Processes at the American Enterprise
Institute for Public Policy Research; Edited The Past and Future
of Presidential Debates.

SHARON PERCY ROCKEFELLER -- First Lady of West Virginia; Director,
Corporation for Public Broadcasting.

CARMEN VOTAW -- President, Inter-American Commission of Women.

PAUL WAGNER -- President, Wagner & Baroody, Public Relations
Counselors, Washington, D.C. ‘

CHARLS WALKER -- Chairman of Charls Walker, Washington consultants.

CASPER WEINBERGER -- Vice-President and General Counsel of
Bechtel Power Corporation.

*HONORABLE JOHN WHITE -- Chairman, Democratic Naﬁional-Committee;
Former Deputy Secretary of Agriculture.

*Ex Officio




August 10, 1980

LEAGUE OF WOMEN VOTERS EDUCATION FUND
CRITERIA FOR SELECTION OF CANDIDATES TO
PARTICIPATE IN THE 1980 PRESIDENTIAL
" AND VICE-PRESIDENTIAL DEBATES

It is the intention of the League of Women Voters Education
Fuﬁd to sponsor a series of nonpartisan debates among candidates
for the offices of President and Vice President of the United
States. There will be three Presidential Debates and one

Vice-Presidential Debate. The LWVEF's purpose in sponsoring

the debates is to educate the public about ths_issues in the

campaign and the candidates' positions on those issues. At

the same time, the Debates are intended to stimulate and to

increase voter interest and participatisn in the general election.
These purﬁoses are bestiserved by inﬁiting to participate iq the
debates only those presidential candidates who have a possibility

- of winning the general election and who have demonstrated a significant
measure of nationwide voter support and interest. '

The criteria for selecting candidates to participate in the
debates have been drawn in light of the requirements of the Federal
Election Commission and the purposes of the debates. Federal Election
Commission regulations permit the LWVEF to sponsor nonpartisan
candidate debates. Tbe structure of such debates is left by the
FEC "to the discretion"” of the LWVEF "provided thaf (1) such
debates inclﬁde at least two candidates, and (2) such debates are

nonpartisan in that they do not promote or advance one candidate
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over another.”

The LWVEF has adopted criteria for selection which it believes

.
are:

-= nonpartisan

-=- capable of objective application so that chey will

be As free as possible from varying interpretation, and

-- understandable by the public.

" The criteria set forth have been adopted after carelul consider-
ation by the Board of Trustees. 1In its deliberations, the Board

was fortunate to have available to it the views of its Advisory

Committee, a group of 24 prominent citizens having diverse back-

grounds and interests.

All participants must meet the'League's criteria to ensure that
the Debates further the LWVEF's purposes. Accordingly, the LWVEF

will invite tc debate the presidential nominees of the two major

. parties. The runnihg-mates of these nominees will be invited to

participate in the Vice-Presidential Debate. The participation

of non-major party candidates will be determined on a case-by-

cage basis.

There are three basic criteria for inviting Presidential candidates

to debate: (1) constitutional el}gibility; (2) ballot accessibility; and

(3) demonstrated significant voter support and interest.

B i @c-ens ; ess = = ioe

Based on these criteria, the LWVEF will determine in late

August whom to invite to the debate series. The running mates of

Fresidential candidates invited to participate in the debates

-au:o.—:-.aci:ally will be eligible to participate in the debate for

vicu-presidential candidates. In addition, throughout the debate

serias, the LWVEF will retain the option to reassess the participa-




tion of non-major party candidates in the event of significantly

changed circumstances. The LWVEF will do so in order to determine

whether any additional candidates, who did not satisfy the criteria
in late August, will be invited to participate in the second
and third Presidential Debate or whether future participation

by a candidate would no longer advance the purposes of the pebates.

" CRITERIA FOR SELECTION CF
PRESIDENTIAL CANDIDATES
INWVITED 70 DERATE

I. Constitutional Eligibility Criterion.

-’

Only those candidates who meet the eligibziiﬁy requirements
of Article 1I, Secé@on 1, of the Constitution will be invited.to
part-:icipate in the Debates since the purposes.of the IMVEF would not :
be served .by permitting participation of candidate§ who are ineligi-
ble to become President or Vice Presidenc.

II. Ballot Access Criterion.

1. A presidential candidate must be on the ballot in a
sufficient number of states to have a mathematical possibility
of winning a majority of votes (270) in the Electoral College. -

Explanation: The LWVEF's purpose in sponsoring the debates is

to educate the public about;candidates yho may become President
in the general election. A'candidate must win a majority of
electoral votes to be elected. Adoption of a standard that allows
participation in the debates by candidates who are not on enough
ballots to winjin the Electoral College would not further that
purpose. Thus, although a candidate with less than a majority in
the Electoral College could win in an election.decided by the

House of Representatives, the purpose of the Debates is to educate

the electorate about the choice it must make in Noﬁember, not the
members of the House of Representatives who would elect the




President in the unlikely event that no candidate wins a majority
in the Electoral College. On tbe other hand, a standard that
requires a candidate to be on the ballot in more states than

2re necessary to secure 270 electoral votes exceeds the constitu-

tional minimum and appears, therefore, to be unduly harsh. Most

members of the Advisory Committee also suggested this standard.

2. When'the LWVEF decides wham to invite to debate, it is possible thec
in a number of states there.will be no clear indication of candidate
ballot status. In some states, a candidate may have'filed the
requisite number of signatures but noﬁ be officially certified
on the ballot. In others, there may be legalJ;hallenges to (1)
early filing deadlinés and (2) independent and third party candidate
pctitions. in addition, candidates still may be in the process of
qualifying to be on ballots when the LWVEF is making iﬁs decisions

-

on participants.

-

a. The LWVEF will request selected non-major party candi-
) 1 ) ’
dates 4 interested in parxticipating in the Debates to vrovide
it with reasonable assurances that they will meet the ballot

1/The non-major party candidates to be invited to demonstrate that
they meet the ballot access criterion are those candidates who are re-
quired to file quarterlf financial reports with the Federal Election
Commission, who have indicated that they meet the financial threshold
established by the FECA, and who have not formally terminated their
candidacies, : ’

The Federal Election Campaign Act defines a major party as a
Political party whose nominee for the Presidency received twenty-five

percent or more of the popular vote in the preceding Presidential
election. 26 U.S.C. § 9002 (6).
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access criterion by.the?date of the election. The LWVEF will
then assess whether'ﬁhe ‘candidate is likeiy to qualify,
taking into account, for example, the number of

signaéures already collected, the extent of the candidate's
past efforts to qualify, and the likelihood that the
candidate's planned efforts will be successful. fo:

the extent indica;ed, the LWVEF will.confirm with appro-‘
priate state officials the facts presented to it.

In states where early filiné deadlines have barred

o =

candidates from the ballot, state law,will be respected
unless it is superseded in a judicial proceeding on .

or before the deadline set for qualifying.. {

In states where a candidate appears to have qualified for
the ballot, but the candidate's right to remain on the
"ballot is being'challenged, certification by the appropriate

state official will be conclusive unless it superseded

in a judicial proceeding on or before the deadline set for

qualifying.

Explanation: The LWVEF will not require candidates.to be

qualified on the requisite pumber of ballots at the times it needs
to issue invitations to debate. This is because the law in some
states permiﬁs candidates to qualiff to be on the ballot after the
times that the LWVEF will need to make its decisions. The LWVEF
will not require candidates to meet a more onerous ballot access
criterion than that required by the states themselves -- what the
LWVEF sceks to ascertain by this criterion is whether a presidential

candidate has a possibility of winning a general election in November,

not in August or September.




III. Demonstrated Significant YVoter Support and Interest Criterion.

In 1976, seven candidates eligible to become President
were on the ballots in enonéh states to have a theoretical possibility
of winning. Not all of them, however, were significant candidates.
Meeting the above standards does not, therefore, necessarily mean
that a candidate will be invited to participate in the 1936 debates.

The LWVEF also will require that Presidential candidates have sig-

nificant voter support and interest. "Significant" does not mean that

a candidate is raising issues different from those raised by other
candidates or that the candidate's views on already-defined issues

may differ from those of other candidates. The definition of "sig-

nificant"” is based on magnitude of voter support for and voter interest

'in a person's candidacy.

l. Candidates invited to debate must either be a nominee of

a major political party as defined in the Federal Election Campaign

Act or meet LWVEF standards for demonstrated voter support and interest.

Explanation: There is ample precedent for treating the
candidates of major parties differently from non-major party candidates.

For example, in Buckley v. Valeo, 424 U.S. 1 (1976), the Supreme

Court found that the Constitution did not require the government to

trecat dll presidential candidates the same for public financing

purposes. Major party nominees already have demonstrated significant

voter support and interest by virtue of their nomination. Non~major

pParty candidates, however, have not met any similar test. It is

necessary, therefore, for the LWVEF to ascertain whether non-major party
prosidential candidates have the support of a significant portion of
the electorita in addition to their being eligible for office and

theorctienlly capable of winning the ageneral election.
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2. The LWVEF will rely on nationwide public opinion polls to

determine voter support and interest.

Explanaticn: Although public opinion polls are not necessarily

accurate predictors of future voting behavior, they present the best
indicator of existing voter support for and voter interest in non-
major party candidates at any given time during the elective process.
There are other indicators, such as number of contributors,vamounts

of funds raised, and media attention, which also may indicate voter
support and interest. These cther indicatcrs are more difficult to in-

terpret and apply, and thay measure less directly than national opinion
polls voter support and interest. Other posézble indicators of voter
support and interest, such as petition requirements, place an un-
necessary burden on non-major party‘pregidential candidates. :

3. An assessment of voter support and interest will be based
on data derived from nationwide polling samples provided by several
_well-respected public polling organizations.

4. The LWVEF will make its decisions based on the outcome of the
most recent polls taken by each of the polling orgahizations selected
by the LWVEF.

Exolanation: Polls may vary, not only due to polling methods
but also as a result of the dates on which they were taken. This is
especially true when the me;sure of public opinion is taken in election
campaighs. The best the LWVEF can hope to do is to ascertain current
voter support and interest as close as is_feasible to the dates on

which it makes.its decisions.

5. The LWVEF will rely on questions which are as close as possible

to the classic "trial-heat" approach -- “If the election were held

today, would you vote for A, B, C, D, etc.?"

Explanation: The principal purpose of the Debates that the LWVEF
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proposes to sponsor is a more informed electorate. TO achieve that

purpose, the LWVEF must attempt to ascertain which candidates the
clectorate regards as serious éandidates for its vote; Identification
of such candidates is most readily ascertained by the "trial-heat" type
question proposed. | |
6. In order to participate in the Debates, a non-major party
candidatc must receive a level of voter support of fi:teén percent or

the level of voter support received by a major party candidate, which-

ever 1s lower.

Explanation: Advisory Committee members suggestéd voter support
threshold levels ranging between fifteen and E@enty-five percent, and
the Board concluded that any figure within this range would be reasonablc
Aftér consideration'of a number of factérs, including.the recérds of
public opinion polls in previous presidential elections and their
relationship to actual election results, ;he substantial obstacles facec
by non-major party candidates and va:iati;ns among public opinion pollin
techniques and the precision of their results, the Board decided to
adopt the fifteen percent level of support or the level of éupport that
a major candidate receives for the following reasons. First, non-major -
party candidates who reach even a fifteen percent level of support,
despite the substantial odd§ facing them, should be regarded as signi-
ficant forces in the electisn. In addition, we also found it appropriat
to include non-major party candidates whose showing in the polls is
equal to that of a major party candidate. The ability to garner such
a level of support suggests the candidate's presence in the Debates Wouldl
further the LWVEF's purposgz; Ug;dgﬁggéiher hand, to lower the fifteen
percent threshold in the absence of a coméarable lower level of voter
support for a major party candidate could result in participatiOﬂ

by candidates who would not further the LWVEF's purposes. Their parti-
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cipation would, moreov¢r, decrease the time available to clearly signi-
ficant candidates to set forth their views and differences in the Debates
The LWVEF recognizes that each additional candidate invited to the

debates will diminish the other candidates' ability tc make their views

‘known.

7. The procedure adopted for testing whether a candidate meets the

voter support requirement gives all the active, selecteda/non-major
party candidates an opportunity to satiéfy the requirement. The LWVEF
will look at the nationwide results of the mﬁst recent pollé taken

by each of the major pélling organizations selected by the League.

All non-major party candidates who receive the-requisite level of voter

support of fifteen percent or the level of support received by major

party candidates, whichever is lower, will be invited.

VICE-PRESIDENTIAL CANDIDATES
Other than being required to possess the personal qualifications to
‘become President, the running mates designated by the participants in

- the Presidential Debates : , will be included in the
Vice-presidential Debate. e U '

)
sws page S, fn. 1
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NATIONPSTD i

L.A. Tires

9/2-7

414
Carter 3 36 37

Anderson iS ; 18 17

Unsure - 7 Clark - 1 Other - 3 Clark - 1

Commoner - 1 Not sure - 6 : Commoner - *

IteCormack - *

Don't “now - 4

Earris *

51820

4z%

26 32
Anderson 17 13

Commoner Clark - 1 Commoner - 1 Pulley - 1

McCormack - 1 Commoner - * Clark - 0 Commoner - *

Clark - Mc Cormack - * Other - 2 Clark - *
Puliey - *  Pulley - * Mot sure - 13 McCormack - *
Hall - 0 ot sure - & _ Ha11.- *

Others/

Other - 1
Undecided - 12

Mot sure - 10

* less thar 2.5%
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'980 !) 20CH ;DEI\IH/'\\L | Y &7 League of Women Voters Education Fund

¥ P /! ‘4""“{'" "57 1730 M Street. NW, Washington DC 20036
DEBAIED NEWS RELFEASE

Contact

Vera Hirschberg

Public Relations FOR IMMEDIATE RELEASE
- 296-1770, ext. 263 September, 9, 1980

STATEMENT OF DR. HERBERT ABELSON, MERVIN FIELD AND LESTER FRANKEL

Eight separate polling reports, which were based on national
cross sections of potential voters were reviewed. These were all the
available national published polls reported since mid-Augqust. Four
of these polls were taken in late August and four in eak]y September.

The four August polls showed Anderson's support to range from 13%
to 17%. The four September poils showed Anderson's support ranging
from 13 to 18% with three of the four polls at 15% or higher.

We were struck with the consistency of the data produced by
these eight polls using different questioning methods, different modes
of interviewing, different techniques for qualifying respondents and
different sample sizes.

In our individual and collective judgment, dJohn Anderson at
the time of the September polls had a support level of 15% or higher.

As reséarch'professiona1s we recognize the fragile nature of any
statistic derived from a public opinﬁon sample. We anticipated that
League officials might be in receipt of a variety of disparate and
ambiguous poll results. We volunteered our efforts to assist the
League in the interpetation of the data. 'As things turned out, the
data were quite clear and unambiguous and it was not necessary to use

any involved analytical procedures to reach our conclusions.
Attachment D




1. AP/NBC Poll, 8/5-8/7/80
Commoner 13
Clark less than 0.5%
Other 2%
Not sure 13%

2. Harris Poll, 8/5-8/6/80
Clark 1%
Commoner less than 0.5%
McCormack less than 0.5%
Pulley less than 0.5%
Not sure 43

3. Harris Poll, 8/14-18/80
Clark 1%
Commoner less than 0.5%
McCormack less than 0.5%
Pulley less than 0.5%
Not sure 4%

/4

4. AP/NBC Poll, 8/15-8/16/80"
Commoner 1%
Clark less than 0.5%
Other 2%
Not sure 13%

S. Gallup Poll, 8/15-8/17/80
Commoner 1%
McCormack 1%
Clark less than 0.5%
Pulley less than 0.5%
Hall 0%
Other and
undecided 12%

*/ Attachment C incorrectly states that this poll was taken
on August 15-17, 1980.

Attachment E




Roper Poll, 8/16-8/23/80

Commoner
Clark
Hall
McCormack
Pulley
Others

Don't know

less than
less than
less fhan
less than
1%

1%
10%

Gallup Poll, 8/26-8/28/80

Commoner
McCormack
Clark
Pulley
Hall

Other and
undecided

1%
1%
less than
less than

0%

12%

L.A. Times Poll, 9/2-9/7/80
*

Other

Not sure

3%
6%

Harris Poll, 9/3-9/7/80

Clark
Commoner
Pulley
McCormack

Don't know

1%

less than
less than
less than

43

Roper Poll, 9/4-9/6/80

Clark

Commoner

Undecided

1%

1%

*/ Other than Reagan, Carter, and Anderson.
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POLLING DATA

AP/NBC Poll, 8/5-8/7/80
Commoner 1%
Clark
Other 2%
Not sure 13%
Harris Poll, 8/5-8/6/80
Clark 1%
Commoner less than
McCormack less than
Pulley less than
Not sure 43
Harris Poll, 8/14-18/80
Clark 1%
Commoner less than
McCormack less than
Pulley less than
Not sure 4%

g7
AP/NBC Poll, 8/15-8/16/80
Cormmoner 1%
Clark less than
Other 2%
Not sure 13%
Gallup Poll, 8/15-8/17/80
Commoner 1%
McCormack 13

Clark less than 0.5%

Pulley less than 0.5%

Hall Cs

Other and
undecided

*/ Atachment C incorrectly states that this poll was taken
on August 15-~17, 1980.

Attachment E
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H. Richard Mayberry, Jr., Esq.
Suite 701

1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Dear Mr. Mayberry:

This letter is written on behalf of the League of Women Voters
Education Fund in response to your August 18 letter to the LWVEF regard-
ing the 1980 Presidential and Vice-Presidential debates which it is
sponsoring.

Your letter (1) requests that your clients, Barry Commoner and
LaDonna Harris, Presidential and Vice-Presidential candidates of The
Citizens Party, be included in the debates and (2) objects to LWVEF's 15
percent standard for determining whether non-major party candidates have1/
achieved a significant measure of nationwide voter support and interest.—

We have advised the LWVEF that the criteria it has established
meet any applicable legal requirements. Of particular importance are
the regulations of the Federal Election Commission. Under those regqula-
tions, the LWVEF, as a nonprofit organization exempt from federal taxa-
tion under 26 U.S.C. § 501(c)(3) "may stage nonpartisan candidate debates
in accordance with 11 C.F.R. 110.13(b) . . .."™ 11 C.F.R. § 110.13(a)(1).
Section 110.13(b), in turn, states that “[t]he structure of debates
... is left to the discretion of the staging organization, provided that
(1) such debates include at least two candidates, and (2) such debates
are nonpartisan in that they do not promote or advance one candidate
over another." In promulgating these rules, the Federal Election Com-
mission made clear that the LWVEF may "stage a general election debate
to which only major party candidates are invited."

44 Fed.Reg. 76735 (1980).

1/ The precise standard is whether the candidate receives a level of
voter support in the polls of 15 percent or the level received by a
major party candidate, whichever is lower. Since undecided responses
will be excluded, the actual standard is something less than 15 percent.

Appendix B
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The LWVEF would comply with the FEC's nonpartisan requirement
(or the requirements of any other government agency) if it included in
the debates only the Democratic and Republican nominees. The fact that
the LWVEF is providing an opportunity for non-major party candidates who
meet its significant candidate criterion to participate does not render
the proposed debates partisan or otherwise legally questionable.

That the LWVEF has discretion to distinguish between major
party candidates and non-major party candidates in adopting standards to
implement its voter support and interest criterion also is supported by
Buckley v. Valeo, 424 U.S. 1 (1976). Buckley does not, as you suggest,
bar the government (much less a private organization such as LNVEF? from
treating major party candidates differently from non-major party candi-
dates. Rather, in that case the Supreme Court upheld the public finan-
cing scheme of the Federal Election Campaign Act even though it differ-
entiates among major party, minor party and new party candidates based
on specific levels of past voter support.l/

You appear to be arguing that the selection standards are
discriminatory and that the debates will be partisan because some non-
major party candidates will not participate. The logic of this argu-
ment, of course, is that all non-major party candidates must participate
in the debates to avoid discrimination and for the debates to be non-
partisan. Any such approach, however, would result in debates which
would be less informative and enlightening to the electorate than the
LWVEF debates. Moreover, unless all candidates are invited, any choice
has the effect of excluding some candidates, and may have the effect of
benefiting or injuring some of those who do and do not participate,
depending upon what occurs in the debatas. But the test of nonparti-
sanship is not whether the debates benefit or injure participants or
non-participants. The test is whether they have been structured in a
particular way for the purpose of benefiting a particular candidate.
Here it is clear that LWVEF's purpose is truly nonpartisan.

The purpose of the debates is neither to benefit nor to dis-
advantage major parties or third parties. The purpose is to help

1/ The Supreme Court rejected the argument that such a scheme in-
vidiously discriminates against non-major party candidates, i.e.,
nominees of parties whose candidates in the preceding general elec-
tion received less than twenty-five percent of the popular vote.

424 U.S. at 93-108. The LWVEF, of course, has adopted a much less
rigorous standard for determining whether non-major party candidates
shuld be invited to share a forum with major party candidates.
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inform the electorate of the views of the significant candidates on the
issues in the campaign. Within any debate framework, there is an
inverse relationship between the number of participants, on the one
hand, and the time available for the expression of views and the oppor-
tunity for effective interchange between or among the participants, on
the other. So, too, debates that are too lengthy or which include
candidates in whom the public has little voting interest will not
effectively serve the purpose of the debates. To accomplish its purpose
in the 1imited amount of time available in the debates, the LWVEF must
1imit its forum to candidates whose participation would most likely be
critical to the electorate as a whole -- that is, the candidates whom the
public itself regards as truly significant candidates.

The LWVEF's purpose would not be served best by inviting non-
major party candidates to participate merely because they may raise
issues different from those raised by the 1980 major party Presidential
and Vice-Presidential candidates or because their views on already-
defined issues may differ from those of the major party candidates.
This is not to say that the LWVEF questions the importance of such
candidates to the electoral process. Its debates must be limited
because its purpose in sponsoring them is limited. The debates are not
intended to be town meetings. To achieve the necessarily limited pur-
pose of the debates, the LWVEF criterion excludes only those non-major
party candidates whom more than 85 percent of the electorate do not
support.

Your suggestion that the voter support and interest standard
is improper appears to be based on the premise that it necessarily
excludes participation by new parties. Thus, you state that the stand-
ard “does not bear a reasonable relationship to the purpose of the
debates . . . for it effectively excludes new party participation." And
in support of your legal argument, you state that "the percentile classi--
fication used by the League is so high as to exclude any new parties."

However, your premise is erroneous, as shown by the very data
you cite in support of it, even though these are election results rather
than poll results. Your letter specifies six non-major party candidates
in previous Presidential elections who received more than three percent
of the vote in the general election. All of these candidates who would
have met the ballot access requirement, about which you do not complain,
exceeded the LWVEF's 15 percent voter support standard. Theodore Roosevelt
received 27 percent of the vote in 1912, Robert LaFollette received 16
percent in 1924, and George Wallace, who received 13 percent on election
day, had 15 percent or greater support in the pre-election polls.
Moreover, your letter points out that a non-major party candidate, John
Anderson, "may well qualify for the general election debates" this year.
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The LWVEF has no intention, therefore, of eliminating as a
condition for non-major party candidate participation in the debates the
voter support and interest standard that it has adopted. Moreover, any
attempt by any Government agency to reduce the LWVEF's discretion under
the FEC regulations would present serious constitutional problems. The
Government may not interfere with the First Amendment rights of the
LWVEF in its sponsorship of the 1980 debates.

A1l six non-major party Presidential candidates including your
client have received a letter from the LWVEF requesting information
concerning the ballot access criterion and informing them that invita-
tions to debate will be issued by September 10, 1980 --after the LWVEF
has had an opportunity to examine the results of various nationwide
polls. As in the past and up until the time that such polls are taken,
your clients, like other Presidential and Vice-Presidential candidates,
have had and will have the opportunity to demonstrate significant voter
support and interest.

Very truly yours,

?‘\ . T
-—— E-‘ ;\-Q'A.v\ \~~J ' \Lb\.\\——\

Ernest W. Jennes

General Counsel
Federal Election Commission
Washington, D.C. 20463

Chief

Complaints and Compliance Division
Broadcast Bureau

Federal Communications Commission
Washington, D.C. 20554

Howard Schoenfeld

Special Assistant for Exempt Organizations
Internal Revenue Service

Washington, D.C.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD AND THE )
LEAGUE OF WOMEN VOTERS MUR No. 1287
EDUCATIONAL FUND

RESPONSE OF RUTH J. HINERFELD
AND THE 1/
LEAGUE OF WOMEN VOTERS EDUCATION FUND

llv G1d3S 0C

INTRODUCTION

£l

Barry Commoner, The Citizens Party candidate for
President, has filed a complaint alleging that the Presidential
and Vice-Presidential candidate debates that the League of
Women Voters Education Fund (LWVEF) intends to sponsor in
September and October of 1980 violate the Federal Election
Campaign Act and the regulations of the Federal Election
Commission. More specifically, he claims that the criteria
established by the LWVEF for selecting debate participants are
partisan in structure and effect and that the LWVEF will invite
candidates to participate based on partisan considerations.z/

The allegations have no merit. The determination
to limit participation in the LWVEF-sponsored debates to
significant candidates and the criteria the LWVEF has adopted
are nonpartisan. Moreover, the adoption of the criteria and
any decision to invite or not to invite candidates to partic-
ipate have been, and will continue to be, the LWVEF's independ-
ent actions made solely in light of its overriding purpose of
educating the electorate about the issues in the campaign and

the candidates' positions on those issues.

1/ This response is submitted pursuant to the provisions of
the Federal Election Campaign Act, 2 U.S.C. § 437g(a) (1), and
of the requlations of the Federal Election Commission,

TG AR (SN 6

2/ Although Mr. Commoner names Ruth J. Hinerfeld as a respon-
dent in his complaint, he does not allege that Ms. Hinerfeld
has in any way violated the Act or regulations. Moreover, as
Ms. Hinerfeld's affidavit shows, the LWVEF is the sole sponsor
of the 1980 debates. Affidavit of Ruth J. Hinerfeld, ¢ 1.
Accordingly, we will address only the question whether the
LWVEF has acted improperly in staging the debates.




There is, therefore, no reason to believe that any
violation of the Act or the Commission's regulations has
occurred, or is about to occur, in connection with the LWVEF's
sponsorship of the 1980 debates. Accordingly, Mr. Commoner's

complaint should be dismissed.

STATEMENT OF FACTS

This matter arises ocut of the LWVEF's planned spon-
sorship of three Presidential candidate debates and one Vice-
Presidential candidate debate scheduled to take place this year
in the following cities on or about the dates indicated:
Baltimore, Maryland (September 21); Louisville, Kentucky
(October 2); Portland, Oregon (October 13); and Cleveland, Ohio
(October 27). The debates will be staged pursuant to § 110.13
of the Commission's regulations, a provision with which the
LWVEF has considerable familiarity. Since its sponsorship of
the 1976 Presidential and Vice-Presidential candidate debates,
the LWVEF worked Zcr the promulgation by the Commission of a
rule that, like § 110.13, would permit its sponsorship of
public debates among candidates for federal office with funds
solicited by it for that purpose. It submitted pages of testi-
mony and comments to the Commission in connection with rule-
making proceedings that spanned a three-year period.i/
Affidavit of Ruth J. Hinerfeld, Y¢ 7, 20.3/

Section 110.13(a) of the regulations permits the

sponsorship of nonpartisan candidate debates by an organiza-

tion, such as the LWVEF, which is exempt from taxation under

§ 501(c) (3) of the Internal Revenue .Code and which does not

1/ 1Indeed, it would not be hyperbole to state that § 110.l13 of
the regulations was drafted with organizations like the LWVEF
in mind.

2/ This affidavit is attached hereto as Appendix A.




support or oppose political candidates or political parties.
Under § 110.13(b), the structure of the debates is left "to
the discretion of the staging organization, provided that (1)
such debates include at least two candidates, and (2) such
debates are nonpartisan in that they do not promote or advance
one candidate over another."

The LWVEF has, of course, a long tradition of
nonpartisanship which it values, and which governs all of its
activities. Moreover, because the LWVEF is a nonpartisan,

educational trust, Article II of its Trust Agreement and its

status as a § 501(c) (3) organization prohibit it from

participating or intervening in any political campaign on
behalf of any candidate and from engaging in any partisan
political activity. The purpose of the LWVEF is exclusively
educational: ¢to inform citizens about public affairs and, in
particular, the democratic process. Since its establishment
in 1957, the LWVEF has maintained a strict policy of neither
opposing nor supporting candidates for public office. Its
continued adherence to that policy over the years has earned
the LWVEF the trust and respect of the public, and a
reputation of nonpartisanship. Affidavit of Ruth J. Hinerfeld,
14 3, 4.

Thus, when the regulations became effective on
April 1, 1980, the LWVEF undertook the task of structuring
the 1980 debates in light of: (l) its nonpartisan tradition,
its Trust Agreement, § 501 (c) (3) of the Internal Revenue
Code, and the nonpartisén réquirement of the FEC's regulatiocons;
and (2) its exclusive educational purpose of providing
information about Presidential and Vice-Presidential candidates
and their positions on the issues in a manner likely to be most

beneficial and useful to the electorate as a whole. Because the




LWVEF did not believe that participation in the debates neces-
sarily should be limited to only major party candidates, as is
clearly permitted under the regulations, the LWVEF determined
that its purpose of educating the electorate in a nonpartisan
manner would best be accomplished by developing criteria that
would permit participation in the debates by both major party
and non-major party significant candidates. Affidavit of Ruth
J. Hinerfeld, ¢ 8.

Before establishing these criteria, the LWVEF re-

ceived input from the Advisory Committee that it had established.

The Advisory Committee, a group of 27 prominent citizens having
diverse backgrounds and varying political affiliations,l/was
set up for the purpose of providing advice and ideas with
respect to the debates. It was not involved in the actual
decision-making process. All decisions were the responsibility
of the LWVEF alone, and no one other than the members of the
Board of Trustees, the LWVEF's staff and legal counsel was

even present during the meetings in which the criteria were

considered and adopted. Affidavit of Ruth J. Hinerfeld, v 9.

On Aﬁ;ust 9, 1980, the LWVEF Board of Trustees by
unanimous vote formally adopted the "League of %Women Voters
Education Fund Criteria For Selection of Candidates To
Participate in The 1980 Presidential and Vice Presidential
Debates“.Z/ The adoption of these criteria was a decision
made by the LWVEF Board of Trustees alone; this decision was

not in any way affected by the positions or views of any of

the Presidential candidates, their running mates, or their

L/ The members of the Advisory Committee are named in
Attachment A to the Affidavit of Ruth J. Hinerfeld.

2/ A copy of this document is attached to the Affidavit of
Ruth J. Hinerfeld as Attachment B.




representatives. In addition, the LWVEF has had, and will
have, exclusive responsibility for applying the criteria and in

selecting participants. Affidavit of Ruth J. Hinerfeld, ¢ 10.

Because the debates are intended to educate the
public about campaign issues and the candidates' positions on
those issues, and to effectively stimulate increased voter
interest and participation in the general election, the LWVEF
determined that it would invite to participate in the debates
only those Presidential candidates who have a possibility of
winning the general election and who have demonstrated a signi-
ficant measure of nationwide voter support and interest. The
three basic criteria selected by the LWVEF for Presidential

candidates are: (1) Constitutional eligibility:; (2) presence

on the ballot in enough states to have a mathematical possibility

of winning a majority of votes in the Electoral College; and
(3) demonstrated significant voter interest and support.
Affidavit of Ruth J. Hinerfeld, ¢ 1l1l.

The third criterion is particularly important.
Within any debate framework, there is an inverse relationship
between the number of participants, on the one hand, and the
time available for the expression of views and the opportunity
for effective interchange between or among the participants,
on the other. Debates that are too lengthy or that include
candidates in whom the public has little voting interest will
not effectively serve the purpose of the debates. To accom-
plish its purpose in the limited amount of time available in
the debates, the LWVEF decided to limit its forum to candidates
whose participation would most likely be critical to the elec-
torate as a whole, that is, the candidates whom the public
itself regards as truly significant candidates. Affidavit of

Ruth J. Hinerfeld, ¢4 1l2.




In order to ensure that application of the third
criterion would be nonpartisan, the LWVEF decided that it,
like the other two, should be capable of objective application
to the extent reasonably possible. After careful consideration,
the LWVEF determined that two reasonable and objective indicators
of voter interest and support are: (l) nomination of a candi-
date by a major party; and (2) as to non-major party candidates,
a 15 percent standing in nationwide public opinion polls or a
standing equal to that of a major party candidate, whichever is
lower. The 15 percent figure is exclusive of undecided respon-
dents.l/ Because the LWVEF determined that receiving the
nomination of a major party satisfied the criterion of a
significant candidacy, it decided that in the event that a
major party candidate had a standing of less than 15 percent
in the polls, any other candidate with such a standing also

should be considered significant and of sufficient interest to

the electorate that his or her participation in a debate would

be warranted. Affidavit of Ruth J. Hinerfeld, % 13.

The LWVEF also determined to retain, throughout the
debate series, the option to reassess the participation of non-
major party candidates in the event of significantly changed
circumstances. The LWVEF did so in order to permit participation
in the second or third Presidential debate by candidates who did
not satisfy the criteria in early September and to permit ex-
clusion of a previously invited candidate whose participation
no longer would advance the purposes of the debates. Affidavit

of Ruth J. Hinerfeld, ¢ 14.

1/ This means, for example, that in a poll where 10 percent
of those polled were undecided, an actual showing of only 13.5
percent would be sufficient.
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The LWVEF recognized that public opinion
polls merely attempt to measure how the electorate would
vote as of the time the polls are taken and and that they do not
attempt to measure who ultimately will win the election. It
is because they do reflect contemporaneous electorate
attitudes that polls are useful to the LWVEF. The LWVEF
concluded that a determination of those candidates for whom
the public would vote at any given time is a good, even if
not perfect, measure of whether the electorate considers
candidates to be significant. In recognition, however, that
polls are imperfect devices to determine public opinion and
that there are methodological differences among polling

experts as to the best ways to try to measure public opinion,

the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted
polling organizations. By examining the results of several
different established and respected polls using somewhat
different methodologies, the LWVEF concluded that it could
exercise a reasoned and fair judgment whether the voter support
and interest standard is met by non-major party candidates.
Affidavit of Ruth J. Hinerfeld, ¢ 15.

The LWVEF also concluded that the best test of
voter interest in a candidate is the traditional trial-heat
type question that asks simply and directly for whom the
public would actually vote if the election were held today.
Other possible questions that conceivably might have been
asked involve a series of difficult and controversial

hypothetical questions and were less likely to yield reliable




8919492 °!7219

information about the question in which the LWVEF is inter-
ested, namely, the degree of support of, and interest in,
particular candidates by the electorate as a whole. Affidavit
of Ruth J. Hinerfeld, ¢ 16.

In deciding to adopt a 15 percent figure as the
required level of support in the public opinion polls, the
LWVEF recognized that there is no single magic number that
separates significant from insignificant candiates. However,
the 15 percent threshold figure, which was the lowest level
of support suggested by any member of its Advisory Committee,
was intended to take into account the fact that the results of
polls are subject to a statistical margin of error and to other
imperfections. Thus, the LWVEF recognized that the higher the
threshold figure adopted, the more likely that the statistical
margin of error would result in the exclusion of a candidate
who is, in fact, significant. On the other hand, for the
fame reasons, it also took into account that a lower threshold
would have increased the likelihood that candidates who are not
significant would be included. Affidavit of Ruth J. Hinerfeld,
1 17.

The LWVEF therefore concluded that the use of the
15 percent figure, together with the use of several different
polls and the exclusion of undecided respondents, provides a
reasonable degree of confidence that statistical margins of
error will not result in exclusion of candidates whose
participation would advance the purposes of the debates. Con-
versely, the LWVEF concluded that a consistent showing below
15 percent would permit it to make a reasonable judgment that

a particular candidate was not of sufficient interest to the




electorate to warrant participation in a debate with major
party and other significant candidates. Affidavit of Ruth J.
Hinerfeld, ¢ 18.

At the time the criteria were adopted, the members
of the Board of Trustees knew, as did all informed citizens,
that President Carter at one time had expressed his reluctance
to participate in a debate with non-major party candidates.

The LWVEF also was aware that several non-major party candi-
dates wanted to participate in the debate series, and it
anticipated that these candidates would object to whatever
criteria the LWVEF established if their application resulted in
non-participation. Affidavit of Ruth J. Hinerfeld, ¢ 21.

The LWVEF was, however, firmly committed to the
belief that the debates should be structured so as to best
serve the interests of the American electorate rather than what
any particular candidate perceived as being in his own best

interest. It remains committed to that belief, and it also

believes that its candidate selection criteria fulfill that

commitment. Affidavit of Ruth J. Hinerfeld, 4 22.

In accordance with the foregoing criteria, on
August 19, 1980, the LWVEF extended invitations to debate to
the two major party candidates, President Carter and Governor
Reagan, and their running mates. On that date, letters also
were sent to all 6 non-major party Presidential candidates,
required by law to file quarterly reports with the FEC, and who
indicated that they met the financial threshold establisheéd by
the FECA and who had not formally terminated their candidacies.
These letters informed them of the criteria selected by the
LWVEF, and requested information with regard to the ballot
access criterion. The August 19 letters also sought to ensure that
the tentatively scheduled debate dates would be acceptable to all

prospective participants. Affidavit of Ruth J. Hinerfeld, ¢ 19.
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Previously, on August 18, the LWVEF received a
lettar from counsel for the complainant in this proceeding
objecting to the 15 percent standard and requesting the
inclusion in the debates of Mr. Commoner and his running
mate, LaDonna Harris.é/ This letter apparently was in
response to the LWVEF's public announcement on August 10, of
the candidate eligibility criteria. 1In a letter dated
August 22, the LWVEF denied the request, explaining why it
had selected the 15 percent standard and reaffirming its
commitment to invite to debate any of the six non-major
party candidates whc satisfied its criteria.Z/ Oon August 28,
Mr. Commoner filed his complaint with the Commisgsion.

By September 9,‘the LWVEF received the results of
the several nationwide polls conducted during the periods
August 27 and September 6 -- the most recent polls prior to
that date. On that day the Executive Committee of the
LWVEF's Board of Trustees carefully examined these polls and
several others conducted during the period August 14 to
August 23.2/ The Committee also received the advice of Dr.
Herbert Abelson, Mervin Field, and Lester Frankel, independent
experts on polling.i/ Albert H. Cantril, President of the
National Council on Public Opinion Polls, brought the names
of Dr. Abelson and Mr. Field to the attention of the LWVEF,

and he was also consulted on their recommendation of Mr.

Frankel. Affidavit of Ruth J. Hinerfeld, ¢ 23.

1/ A’copy of this letter is attached to the complaint.
2/ A copy of this letter is attached hereto as Appendix B.

3/ The results of these polls are set forth in a chart
appended to Affidavit of Ruth J. Hinerfeld as Attachment C.

4/ The gqualifications of these experts are set forth in
ARffidavit of Ruth J. Hinerfeld, 4 23.




These consultants, after examining the results of
the nationwide polls selected by the LWVEF, advised that they
"were struck by the consistency of the data produced by the
eight polls using different questioning methods, different
modes of interviewing, different techniques for gqualifying
respondents and different sample sizes," and that in their
"individual and collective judgment, John Anderson at the
time of the September polls had a support level of 15% or
higher.”l/ Affidavit of Ruth J. Hinerfeld, § 24.

After careful consideration, the LWVEF Board of Trustees
concluded that of the six non-major party candidates to whom

letters were sent on August 19, Mr. Anderson had satisfied its

criteria. Mr. Anderson alorne had a consistent showing in excess

2
of 15 percent in the polls.'/ The other non-major party candi-

dates, including Mr. Commoner, had only insignificant levels of

voter support. Affidavit of Ruth J. Hinerfeld, ¢ 25.
Accordingly, on September 9, 1980, the LWVEF invited

Mr. Anderson to participate in the 1980 debates. As of this

date, Governor Reagan and Mr. Anderson have accepted the LWVEF's

invitations. President Carter, however, has informed the

LWVEF that he will not participate in the September 21 debate

to be held in Baltimore. The LWVEF expects‘to proceed with

the Baltimore debate whether or not President Carter ultimately

agrees to participate. Affidavit of Ruth J. Hinerfeld, %9 26, 27.

1/ The statement issued by these experts is aopended to
Affidavit of Ruth J. Hinerfeld as Attachment D.

2/ This level of support was achieved even without excluding
undecided responses. Had those responses been excluded,
Mr. Anderson's level of support would have been even greater.
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The insignificant levels of voter support for non-
major party candidates other than John Anderson are also
shown consistently in the results reported not only in seven
of the eight polls used in the LWVEF's determination which
reported results for non-major party candidates, but also in
three earlier polls. 1In nine polls taken between August 5
and September 6, 1980, the reported results for no non-major
party candidate other than Mr. Anderson ever exceeded one
percent and the reported result in the tenth poll for all
such candidates other than Mr. Anderson did not exceed three

1/

percent.

ARGUMENT
Mr. Commoner claims: (1) that the LWVEF's candidate
selection criteria are partisan because major party candidates
are treated differently from non-major party candidates; and
(2) that the fifteen percent standard for the demonstration
of voter support and interest by non-major party candidates
is improper. These claims are unfounded.

Mr. Commoner's claims rest upon both an erroneous

understanding of the Commission's regulations and an incorrect

understanding of the facts. In essence, Mr. Commoner asks
the Commission to misapply its own regulations, and to
ignore the Explanation and Justification accompanying § 110.13,
which the Commission provided for the very purpose of explaining
the meaning of that section. In support of this request,
Mr. Commoner serves up inaccurate and incomplete information
and pure speculation.

As we demonstrate below, the LWVEF's candidate
selection criteria are nonpartisan and in full compliance

with the letter and the spirit of the Commission's regulations.

1/ Affidavit of Ruth J. Hinerfeld, Attachment E.
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First, under Commission regulations, debate sponsors may treat
major party candidates differently from non-major party candi-
dates and limit participation in debates to significant candi-
dates. Second, the decision of the LWVEF that its wvoter support
and interest criterion can be satisfied either by nomination

by a major party, as defined in the Federal Election Campaign
Act, or by a showing of fifteen percent in public opinion polls
in the case of non-major party candidates is a reas aable method
of separating significant from non-significant candidates. Third,
in any case, it is abundantly clear that Mr. Commoner does not
meet any reasonable test of significance. With a one percent
showing in numerous public opinion polls, his candidacy properly

may be regarded as "hopeless." Bucklev v. Valeo, 424 U.S. 1, 96

(1976). In addition, it is clear that the LWVEF has applied
its criteria in a nonpartisan fashion and in light of its over-
riding purpose of educating the American electorate.

Finally, Mr. Commoner mistakenly brings to the atten-
tion of the Commission Constitutional questions, and erroneously
claims that the LWVEF has violated his Constitutional rights.
Although such questions are beyond the jurisdiction of the Com-
mission, we will address them briefly here. Under applicable
law, it is clear that: (1) the LWVEF sponsorship of candi-
date debates is a purely private matter, and (2) even if
the LWVEF could be held to the exacting standards of the Consti-
tution, its candidate selection criteria would pass muster.
Moreover, any Government action that would reduce the discretion
of the LWVEF beyond that required by its nonpartisan obligation
would present far more serious Constitutional questions than

those raised by Mr. Commoner's complaint.
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THERE IS NO REASON TO BELIEVE THAT THE
LWVEF HAS VIOLATED, OR IS ABOUT TO VIOLATE,
THE ACT OR THE COMMISSION'S REGULATIONS

Section 110.13 of the Commission's debate regula-
tions is the provision that sets forth whc may sponsor a
debate supported by corporate and union contributions, and
the structure of such a debate. It provides, inter alia,
that "[(a] non-profit organization which is exempt from
federal taxation under 26 U.S.C. § 501l(c)(3) . . . and which
does not endorse, support or oppose political candidates or
political parties may stage nonpartisan candidate debates in
accardance with 11 CFR 110.13(p) and 1Ll4.4i(e).% LI C.F.R.
§ 110.13(a). The LWVEF, which has a 23 year history of non-

partisanship, is exempt from taxation under § 501l (c) (3) of the

Internal Revenue Code. Accordingly, it may use its funds and

those donated by corporations and labor unions to sponsor
nonpartisan candidate debates.é/ 11 C.F.R. § 1l4.4(e).

The "structure" of such debates is expressly "left
to the discretion of the staging organization, provided that
(1) such debates include at least two candidates, and (2)
such debates are nonpartisan in that they do not promote or
advance one candidate over another.” 11 C.F.R. § 110.13(b).
For the reasons that follow, the LWVEF has complied with

the only requirement at issue here -- the requirement of

nonpartisanship.

1/ Mr. Commoner's assertion that the 1980 debates violate

the regulations of the Internal Revenue Service and the

Trust Agreement of the LWVEF is unsupportable and concluscry.
Just as the 1980 debates satisfy the nonpartisan requirements
of the Commission's regulations, so do they comply fully

with the LWVEF's Trust Agreement and the rules and regulations
of the Internal Revenue Service. Indeed, during the 23 vears
of its existence, the LWVEF has been keenly aware that it must
maintain and strictly adhere to a policy of nonpartisanship to
comply with Article II of its Trust Agreement as well as the
requirements of the Internal Revenue Code. Affidavit of

Ruth J. Hinerfeld, 99 3, 4.
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A. The LWVEF Debates Comply Fully With the
Nonpartisan Requirements of the Debate
Regulations.

1. The LWVEF May Limit Participation in
the Debate to Significant Candidates.

In promulgating the debate regulations, the Commis-

sion expressly recognized that "[a] nonpartisan candidate debate

. . provides a forum for significant candidates to communi-

cate their views to the public." Explanation and Justification,
44 Fed. Reg. 76734 (Dec. 27, 1979) (emphasis added). 1In provid-
ing such a forum, debate sponsors may, in accordance with the
express provisions of 11 C.F.R. § 110.13(b) (2), exercise "dis-
cretion" so long as debates "are nonpartisan in that they do
not promote or advance one candidate over another." According
to the Commission, "[t]he primary question in determining non-
partisanship is the selection of candidates to participate in
the debates." Explanation and Justification, 44 Fed. Reg.
76735.

The LWVEF criteria for inviting candidates to partic-
ipate in the debates it plans to sponscr comply with the letter
and the spirit of the Commission's regulations. In formulating
and acdopting them, the LWVEF exercised its "discretion" and
attempted, in good faith, to identify "significant candidates"
in order to educate the electorate and stimulate interest in
the general election. They "are nonpartisan in that they do
not promote or advance one candidate over another."”

Mr. Commoner urges, however, that the LWVEF has
improperly exercised its discretion in determining who is a
significant candidate. 2mong other things, citing Nashua
Telegraph, MURs 1167, 1168, 1170, First General Counsel's
Report (Feb. 20, 1980), he asserts: "A debate involving only

the two major party candidates is not nonpartisan but bi-partisan.”

Complaint, p. 7. Mr. Commoner is wrong.
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In promulgating the debate regulations, the Commis-
sion stated that "[a]n organization staging a debate may
invite candidates to participate . . . on the basis of party
affiliation," and "that such an organization could stage a
general election debate to which only major party candidates
are invited." Explanation and Justification, 44 Fed. Regq.
76735. In testimony before Congress, moreover, both the
former and present Chairmen of the Commission reaffirmed that
debates could be so limited. Repeal of "Egqual Time" Requirements:
Hearings on H.R. 6103 before the Subcomm. on Communications
of the House Comm. on Interstate and Foreign Commerce, 96th
Cong., 2nd Sess. 14 (1980). 1If the LWVEF properly may invite
to participate in a debate only the two major party nominees,
then it also may invite to participate only these two candidates
and any other candidate that it, in good faith, concludes
is significant.

That debate sponsors may exercise considerable
latitude in selecting debate participants is supported by

Congressional reaction to the Nashua Telegraph case upon

which Mr. Commoner relies. As the Chairman of the House
Committee on Administration stated in a letter of March 10,
1980, to the Commission:

The Commission should be reluctant in
enforcing these regulations to substitute
its judgment of the propriety of a partic-
ular debate for the on-the-spot judgment of
the sponsor. Before the Commission should
choose to take any action, it should be
clear on the face of a complaint tnat the
sponsoring of a debate involves something
other than the good faith editorial judg-
ment of the sponscr. The mere fact that a
debate does not include the full field of
eligible candidates should not in itself
be reason to believe that the debate falls
outside these regulations.

126 Cong. Rec. H. 1822 (March 12, 1980) (remarks of Rep. Van

Deerlin) (emphasis added). The Chairman of the Senate Committee
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on Rules and Administration expressed similar views:

I will follow closely the Commission's
interpretation of these regulations, and
urge the FEC to apply a rule of reason to
the end that the FEC in no case substitute
its discretion and judgment for that of
the sponsor.

126 Cong. Rec. S. 2813 (March 21, 1980) (remarks of Sen. Pell).
Moreover, even if there had been no adverse Congfes-

sional reaction to Nashua Telegraph, its precedential signifi-

cance would be gquestionable. First, Nashua Telegraph involved

a candidate debate at the primary level where different
considerations may be present. Second, in that case, the
selection of two of the seven candidates running in the New
Hampshire Republican Presidential primary was made without the
aid of objective criteria.

Thus, Mr. Commoner's assertion that a debate sponsor
may not, in good faith, invite only the two major party candi-
dates -- or presumably any two candidates it views as signifi-
cant -- is directly at odds not only with Congress' understand-
ing of what the law is, but also with the clear and plainly
worded explanation of the Commission that promulgated the rule
in question.i/ Indeed, Mr. Commoner's attempt to dismiss the
Commission's Explanation and Justification of § 110.13 as
"merely conclusory" ignores the very purpose of that document.

Mr. Commoner's assertion ignores as well the signifi-
cant regulatory history of § 110.13. This regulation was prom-
ulgated in response to Senate disapproval of a more detailed
and restrictive regulation governing the sponsorship and fund-

ing of candidate debates, S. Res. 236, 96th Cong. lst Sess.,

1/ 1In addition, Mr. Commoner overlooks the fact that debate
participants will not necessarily benefit by public exposure.
It is impossible to predict until after the debate who, if any-
one, may have been helped by participating in it, and who, if
anyone, may have been harmed by not participating. Whether or
not participants and non-participants benefit depends on many
factors, including the electorate's perception of the perform-
ance of participants.




125 Cong. Rec. S. 12822 (Sept. 18, 1979). It is the product

of two rulemakings, 44 Fed. Reg. 76734 (Dec. 27, 1979); 44
Fed. Reg. 39348 (July S, 1979); two proposed rulemakings, 44
Fed. Reg. 59162 (Oct. 12, 1979); 42 Fed. Reg. 35856 (July 12,
1977); and hearings before the Commission on September 12,
1977, and October 23 and 24, 1979, at which numerous parties,
including the LWVEF, testified and submitted comments. To
argue, as Mr. Commoner appears to, that the Explanation and
Justification, which accompanied § 110.13 to the Senate floor
the second time, is not a carefully considered explanation by
the Commission of the meaning of that regulation, and that
the Commission did not mean what it said, is to miscomprehend
the administrative process.

Moreover, even under the Commission's more detailed
and restrictive predecessor to the present § 110.13, the LWVEF's
criteria would have been proper. Former § 110.13(b) (1) (i) pro-
vided that if a sponsor invites one general election candidate
who has been nominated by a major party to participate in a
debate, then the sponsor must invite all candidates nominated
for the same office by any major party to participate in the
same debate. ¢4 Fed. Reg. 39348, 39350 (July S5, 1979). How-
ever, the sponsor also had "discretion to include any minor
party, new party, independent or write-in candidate in any
debate held under 11 CFR 110.13(b) (1)." ;Q.i/ As the Commis-
sion made clear in the Explanation and Justification accompany-

ing that section, "[t]lhis structure is designed to permit

1/ Former § 110.13(b) (1) (v). The requirement contained in
former § 110.13(b) (1) (iv) that all minor party candidates
should be invited to participate in the event that only one
major party candidate agrees to debate, would not have applied
because in this general election, there are no minor party
candidates as defined in the Federal Election Campaign Act.
See former § 110.13(b) (5) (ii), 44 Fed. Reg. 39351.




3004727207398

R

participation in a debate by significant serious candidates

for the same public office." 1Id. at 39348 (emphasis added).

Former § 110.l13 was disapproved by the Senate, how-
ever, on September 18, 1979. One of the Senator's major con-
cerns was the restrictiveness of the debate structure mandated
by the Commission. As stated by Senator Hatfield, a co-sponsor
of the resolution of disapproval, "I question whether Congress
ever intended to involve the Federal Election Commission in
determining the format for candidate debates . . .." 125 Cong.
Rec. S. 12821-22 (Sept. 18, 1979). In response to that resolu-
tion, the Commission promulgated the present regulation, which
retains the requirement of nonpartisanship but leaves the
structure of the debates to the discretion of the sponsor.
AThus, it is nonsensical to argue that the LWVEF's decision not
to invite non-significant candidates to participate in the
debates violates current § 110.13(b) (2), when this decision
would have been proper even under the more restrictive debate
scheme previously adopted by the Commission. Present § 110.13
clearly grants more leeway to the LWVEF in sponsoring debates.

In light of the regulatory history of § 110.13 and
the Commission's own explanation of the purpose and effect of -
this regulation, it is clear that the LWVEF may invite
to participate in its debates only major party candidates for
President and Vice-President. Since thaﬁ is so, it is also
clear that the LWVEF may, in good faith, exercise its discre-
tion to invite candidates in addition to major party candidates
based on its determination whether candidates are significant.

2. The LWVEF's Criterion For Determining

The Significance Of A Candidate Is
Nonpartisan and Reasonable.
Although the LWVEF could have complied with its non-

partisan.obligation by inviting to participate in the debates
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the major party candidates or candidates who it, in good
faith, believed to be significant, instead, the LWVEF, to
ensure an entirely nonpartisan approach to determining
significance, developed and adopted the voter support and
interest criterion. The two elements of this criterion are

reasonably capable of objective application and, in the

LWVEF's judgment, constitute reasonable indicators of signifi-

cant voter interest and support. They are: (1) nomination
of a candidate by a major party, and (2) as to non-major
party candidates, a 15 percent standing in nationwide public
opinion polls or a standing equal to that of a major party
candidate, whichever is lower.  The 15 percent figure is
exclusive of undecided respondents. Because the LWVEF
determined that receiving the nomination of a major party
satisfied the criterion of a significant candidacy, it
decided that in the event that a major party candidate had a
standing of less than 15 percent in the polls, any other
candidate having equal support also should be considered
significant and of sufficient interest to the electorate

that his or her participation would be warranted.

l/ Of course, nomination by a major party and voter support
in public opinion polls are not the only possible indicators
of voter support and interest. The LWVEF could have estab-
lished a standard that included, for example, the number of
contributors to, or the amount of financial support received
by, a candidate, or media interest in a candidate. Alterna-
tively, it could have established a petition requirement.

It is apparent, however, that such other possible indicators
of voter support and interest may be more subjective and
unreliable than the standards adopted and that they measure
less dlrectly than the standards adopted the question in which
the LWVEF is interested. Moreover, any meaningful petition
requirement ‘would be gquite onerous. In view of the problems
of alternative standards, the LWVEF cannot be faulted for
adopting two indicators of candidate significance that are
reasonably capable of good faith, objective application.
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Although Mr. Commoner is apparently of the view that
his candidacy would be served by his participation in such a
debate,l/it is clear that the LWVEF reasonably could conclude
that the electorate would not be served by being compelled, in
effect, to listen tc those candidates in which it has no signif-
icant interest and by being deprived of any meaningful exchange
among those candidates in whom it has a serious and substantial
voter interest. Moreover, the LWVEF, in light of the present
dominance of the two major parties, acted reasonably by requir-
ing as a condition of participaticn by non-major party candidates
a showing of substantial voter support, such as 15 percent.z/
In attempting to maximize the amount of useful information
presented to the electorate in a debate in which the addition
of each non-major party candidate necessarily reduces the
time available to the electorate to learn about positions of
the clearly significant candidates, it is reasonable to demand
that such non-major party candidates have a level cof voter |
support that distinguishes them from the numerous and quite
insignificant candidates that abound in an election year.
The 15 percent voter support standard does precisely that,

and given the support of the two major parties in the last

Presidential election, cannot be deemed too harsh.

1/ Mr. Commoner does not claim that he meets the LWVEF criteria
But merely that he might meet the criteria after participation

in a debate. Quite obviously, candidates hopeful of being "sig-
nificant” could make similar arguments in seeking access to the
ballot, but it is clear that not even the Constitution requires
states to permit access to the ballot by insignificant candidates
who are hopeful that such access will convert their insignificant
candidacies into significant ones.

2/ 1If, as in other political systems, there were several polit-
Tcal parties or candidates of roughly comparable strength or
varying degrees of clearly substantial strength, a lesser thresh-
old might well have been selected. 1In any event, to satisfy its
nonpartisan obligation, the LWVEF does not have to demonstrate
that all other possible standards would not be reasonable. The
obligation of nonpartisanship does not preclude the exercise of
discretion.
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Mr. Commoner asserts, however, that the LWVEF's third

criterion "is partisan in structure and effect" because, inter

alia: (1) "[m]ajor party candidates are exempt from the polling
requirements; while non-major parties are subject to the vagaries
of an inappropriate and inaccurate measurement;" (2) George
Wallace would not have met the LWVEF's standard and that it ap-
pears that no non-major party candidate will do so this year;

and (3) the standard subjects him to "a classical Catch 22
dilemma." Complaint, pp. 6-7. These assertions are unfounded,
irrelevant, or both.

While is true that certain candidates are exempt from
the polling standard measure of voter support and interest, they
already have demonstrated significant voter interest and support
by winning the nomination of a major party. Distinguishing be-
tween major and non-major party candidates on this basis is
neither improper nor novel.” As the Commission stated in the
Explanation and Justification accompanying former § 110.13:

Structuring debates on the basis of

party affiliation is similar to the standard

used in the Act for public funding entitlement.

Under the Act, only those presidential primary

candidates who are seeking nomination by a

political party are entitled to receive match-

ing funds (26 U.S.C. § 9033(b) (2)). Moreover,

the amount of funding to which a general elec-

tion candidate is entitled is based on whether

the candidate is a major, minor or new party

candidate.

44 Fed. Reg. 39348. Moreover, the very reason that the LWVEF
adopted the separate standard for non-major party candidates was

to afford them the opportunity to be invited to debate. With-

out the separate standard complained of by Mr. Commoner, the

l/ See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976) (public financ-
Ing); American Party of Texas v. White, 415 U.S. 767 (1974) (bal-
lot access); Jenness v. Fortson, 403 U.S. 431 (1971) (ballot
access).
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debates would not have included any non-major party candi-
dates.

Nor did the LWVEF act improperly in setting the
standard applicable to non-major party candidates. 1In

urging that the 15 percent standard is improper, Mr. Commoner

quotes from a Washington Star article that reported

a statement issued by the National Council on Polls and
cites an article by Peter D. Hart that was published in the
Washington Post. Complaint, p. 6, Appendix pp. 23, 25. His
reliance on these sources is misplaced.

The National Council on Polls did issue a statement
warning that "different techniques used by polling organiza-
tions . . . can result in varying assessments of candidate
strength" and that "public opinion polls are subject to
certain levels of sampling tolerance.”i/ In light of those
potential problems, the Council recommended that the LWVEF
"consult several disinterested but gqualified professionals
in the field of survey research regarding measurement issues
that bear on the reported poll results."

At the time the LWVEF adopted the voter support and
interest standard, it recognized that polls may not perfectly
measure public opinion because there are methodological dif-
ferences among polling experts as to the best ways to try to
measure public opinion and because their results are subject
to a statistical margin of error. In the absence of superior
alternatives, however, the LWVEF decided that it would attempt
to deal with possible polling imperfections by examining the
results of several independent polls conducted by nationally

known and commonly accepted polling organizations. By examining

1/ A copy of the statement issued is attached hereto as
Appendix C.
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the results of several different established and respected polls
using somewhat different methodologies, the LWVEF concluded
that it could exercise a reasoned and fair judgment whether the
voter support and interest standard is met by non-major party
candidates.

In addition, the LWVEF, after consulting with Albert
H. Cantril, the President of the National Council on Public
Polls, appointed three experts to assist it in interpreting
the results of the polls on which it would rely. After examin-
ing the results of these polls, these experts advised that they
"were struck by the consistency of the data produced by the
eight polls using different questioning methods, different
modes of interviewing, different techniques for qualifying
respondents and different sample sizes."é/ Thus, the concerns
expressed by Mr. Commoner did not materialize, and, in any
event, as the reported results show, would not have affected
his ability to participate in the debates.

The Hart article on which Mr. Commoner relies made
several charges: (1) that the decision of the LWVEF was "both
bad and wrong" because "polls do not predict the future"; (2)
that the LWVEF had wrongly decided to rely on polls taken within
a single period of time immediately following the Democratic
National Convention; (3) that the use of a nationwide survey
"ignores the fact that an independent candidate can significantly
affect the Electoral College results because he may garner a
great deal of support from one region or state"; (4) "that a
single question determining the standing hardly provides a true
understanding of election dynamics"; and (5) that George Wallace
would not have qualified to participate in the LWVEF debate
had the voter support and interest standard applicable to non-

major parties been in effect in 1968. Complaint, Appendix, p. 25.

1/ Affidavit of Ruth J. Hinerfeld, Attachment D.
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These charges are unfounded. First, the purpose of
the LWVEF's polling standard is not to measure who ultimately
might win the election or who ultimately might be significant
candidates in November. The LWVEF recognized that public
opinion polls merely attempt to measure how the electorate
would vote as of the time the polls are taken, and it is because
they do reflect contemporaneous electorate attitudes that polls
were selected. The LWVEF concluded that a determination of
those candidates for whom the public would vote zt any given
time is a good, even if not perfect, measure of whether the
electorate considers a non-major party candidate to be signifi-
cant.l/ Second, the LWVEF did not rely solely on polls taken
immediately after the Democratic National Convention but also
on polls taken in late August and early September. Third, in
light of the LWVEF's educational purposes, it quite properly
relied on nationwide polls. 1Indeed, if Mr. Hart's observation
were taken to its logical extreme, presumably a candidate who
is on the ballot in a single state where the election is likely
to be close would have to be considered significant because he
could tip the balance in the Electoral College even if he re-
ceived only 100 votes in the state election. Fourth, the
use of the trial-heat question was appropriate to measure what
the LWVEF was interested in ascertaining -- whether a non-
major party candidate has a significant level of voter support

to warrant participation in a debate series intended to educate

l/ Despite their imperfections, there is no legal flaw in
using public opinion polls to measure contemporanecus voter
support and interest. As the Supreme Court observed in
American Party of Texas v. White, 415 U.S. 767, 786-87 (1974},
"[a] petition procedure may not always be a completely precise
or satisfactory barometer of actual community support for a
political party, but the Constitution has never required the
States to do the impossible.” Respected public opinion polls
are a reasonable tool for measuring nationwide voter support
for a candidate at any particular time, ewven though no
particular poll may be mathematically precise.
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the electorate as a whole. Finally, had the LWVEF standard
been in effect in 1968, Mr. Wallace would have been invited to
participate because he met the fifteen percent threshold.

Mr. Commoner also argues that the 15 percent thresh-
old is "partisan in structure and effect" because

(hlistorically, only 2 minor party candidates,

Theodore Roosevelt and Robert La Follette,

received more than 15% of the vote. Eugene

McCarthy and George Wallace did not, nor does

it appear any other minor party candidates in

1980 will meet this arbitrary and capricious

threshold.

Complaint, pp. 6-7. Mr. Commoner is mistaken.

Among other matters, John Anderson clearly has met
the 15 percent threshold, and, as already noted, George Wallace
had 15 percent or greater support in the pre-election polls.l/
Mor=sover, no non-major party Presidential candidate who did not
exceed 15 percent either in the general elections or in the
public polls preceding the elections, received a vote of more
than 3 percent in the general elections in the twentieth century.
And, in fact, no non-major party candidate other than Mr.
Anderson has received more than a one percent level of voter
support in 1980.

Mr. Commoner complains, in addition, that the 15
percent requirement subjects him "to a classical Catch 22
dilemma that with it he is excluded from the debates and
without it, he would have an opportunity to inform voters of
his campaign positions and may very well achieve a 15%
rating." Complaint, p. 6.

This complaint rings hollow. First, given Mr.

Commoner's consistently poor showing in all of the nationwide

polls, any reasonable method of measuring whether a candidate

1/ This fact was pointed out to counsel for complainant in
the letter of August 22. See Appendix B.
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has significant voter support and interest would have subjected
him to the same dilemma. More importantly, however, the purpose
of these debates is not to help candidates like Mr. Commoner
make a better showing in the general election; it is to

provide the electorate with information about the candidates

and their positions on the issues in a manner likely to be

most beneficial and useful to the electorate as a whole.

In sﬁort, while the 15 percent figure itself
is not a magic number, the LWVEF, in determining who to
invite to debate, exercised precisely the discretion and
judgment which § 110.13 contemplates. It did so in a care-
fully considered and nonpartisan manner, concluding that a
consistent showing below 15 percent in the nationwide polls
would permit it to make a reasonable judgment that a particular
candidate is not considered significant by the electorate,
taken as a whole. Moreover, the LWVEF reasonably concluded
that the use of the 15 percent figure, together with the use
of several different polls and the exclusion of undecided
respondents, would not result in exclusion of candidates who
ought to be invited to debate. 1Indeed, as the results of
the nationwide polls show, none of the non-major party
candidates but Mr. Anderson would have satisfied even a one

percent threshold.

3. The LWVEF Has Applied, And Will
Apply, The Candidate Eligibility
Criteria In An Independent,
Objective, and Nonpartisan Manner.

Not only did the LWVEF develop and adopt nonpartisan,
objective criteria for determining eligibility to participate
in the 1980 debates: it also has objectively and fairly appliecd
them. As noted above, on August 19, the LWVEF determined that
President Carter and Governor Reagan satisfied the three

criteria that it had adopted, and invited both candidates to
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participate in the debates. On September 9, after examining
the reported results of eight nationwide polls, and after con-
sulting with the thre: independent polling experts, the

LWVEF determined that Mr. Anderson was the only non-major
party candidate whose standing exceeded 15 percent. None of
the other non-major party candidates came within 14 points of
that figure. Accordingly, pursuant to its criteria, the LWVEF
invited Mr. Anderson to participate in the 1980 debates.

Mr. Commoner, however, claims that the LWVEF's appli-
cation of its criteria to the non-major party candidates is
tainted by the fact that President Carter allegedly has brought
pressure to bear on the LWVEF to exclude all non-major party
candidates from the debates. The short answer to this is that
contrary to Mr. Commoner's prediction, Mr. Anderson has
demonstrated his significance as a candidate pursuant to the
LWVEF's criteria, and he was invited to participate in the
debates. Moreover, as stated above, the LWVEF plans to go
ahead with the Baltimore debate as scheduled, whether or not

2/

President Carter ultimately agrees to participate.”

L/ See Affidavit of Ruth J. Hinerfeld, Attachment E.

2/ Affidavit of Ruth J. Hinerfeld, ¢ 27. 1In addition, it should
Be noted that Ruth Hinerfeld denies Mr. Commoner's claim

that she stated that "the league could change its debate

rules so that Anderson, should he qualify would take part in
the first debate, but not in a second." See Complaint, p. 9;
Appendix, p. 26. In fact, what she stated, following a

meeting with representatives of the two major party nominees,
was that the LWVEF had retained the option to reassess the
continued participation in the debates by a non-major party
candidate. She also stated that she would inform the Board

of the views that had been expressed at that meeting, including
a request that the LWVEF sponsor a debate limited to the
nominees for President of the two major parties. She did so
inform the Board, and the Board unanimously decided not to
change the criteria adopted on August 9. Moreover, if any
change were to be made in the LWVEF's plan, that change

would not be made for a partisan purpcse but to further the
educational purposes of the LWVEF to provide information to

the electorate about the views of the candidates on the

issues. See Affidavit of Ruth J. Hinerfeld, ¢ 28.
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Just as the LWVEF has no control over the public

pronouncements of Mr. Carter, Mr. Commoner, or any of the
other candidates, so the LWVEF has no control over a candi-
date's decision whether to accept the invitation to debate.
Although the LWVEF would like to present a debate among all
the significant Presidential candidates to the electorate,
the LWVEF can do no more than create a mechanism which, in as
nonpartisan, objective, and reascnable a manner as possible,
will provide the opportunity for truly significant candidates
to participate. This the LWVEF has done, and as shown above
there is no reason to believe that it has failed, or will fail,
to comply with § 110.13 of the Commission's regulations.

Accordingly, Mr. Commoner' complaint should be dismissed.

B. The LWVEF Has Not Violated, And Is Not About
To Violate, 2 U.S.C. § 433(a) and § 434.

Mr. Commoner alleges that the LWVEF is a "political
committee" within the meaning of the Act because it has made
"expenditures" in excess of $1000 in order to stage the 1980
debates, and, as such, has violated the Act by not registering
and reporting pursuant to § 433(a) and § 434. As Mr. Commoner
notes, however, § 100.7(b) (21) and § 100.8(b) (23) of the
Commission's regulations provide that the terms "contribu-
tion" and "expenditure" do not include funds used to defray
the costs of staging nonpartisan candidate debates in accord-
ance with § 110.13 and § 1l14.4(e). As shown above, the
LWVEF has complied fully with the provisions of § 110.13
and § 114.4(e), and thus, under the Act, is not deemed to
have made a "contribution" or "expenditure" in connection
with the debates. Accordingly, the LWVEF is not a "political
committee" within the meaning of 2 U.S.C. § 431(4), and need

not register or report pursuant to the Act.
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MR. COMMONER'S OTHER CONTENTIONS NOT ONLY RAISE
ISSUES BEYOND THE JURISDICTION OF THE COMMISSION,
BUT ALSO ARE MERITLESS

The jurisdiction of the Federal Election Commission
is limited, with respect to civil enforcement proceedings,
to the provisions of the Act, and chapter 95 and chapter 96
of title 26. 2 U.S.C. § 437c(b) (1), § 437d(6), and § 4374.
Consequently, Mr. Commoner's charge that the LWVEF's exercise
of its First Amendment rights in staging the 1980 debates
somehow constitutes illegal government action and violates
his First Amendment rights raises issues that are beyond the
jurisdiction of the Commission.l/ Nevertheless, we will

briefly discuss these issues.

A. The LWVEF's Sponsorship of Candidate
Debates Does Not Constitute State Action.

Mr. Commoner asserts that "(t]he degree of inter-
action of the LWVEF must have with broadcasters to televise
this event, the privilege of tax exemption bestowed by Congress
to the LWVEF and the privilege of debate sponsorship bestowed
by the Commission to the LWVEF, elevate private action to
government action." Complaint, p. 7. He cites no authority
whatsoever in support of this contention. It is plainly wrong.

First, of course, the privilege of debate sponsorship
is not bestowed on the LWVEF by the Commission but is a privi-
lege -- indeed, a right -- bestowed by the First Amendment.
Moreover, even if Mr. Commoner were correct in identifying the
source of the LWVEF's privilege, the privilege, even when con-

joined with a charitable tax exemption and interaction with the

1/ Mr. Commoner also suggests that the LWVEF's debate series
somehow will violate the Federal Communications Act. This
suggestion is incorrect, but if Mr. Commoner wishes to pursue
it, the agency with jurisdiction is the Federal Communications
Commission.
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broadcast media, does not convert the actions of the LWVEF into
the actions of the state.

For a private entity's action to be regarded as that
of the state, far more interaction between the two is required.
Thus, even when the government grants a private entity a long-
term and lucrative utility monopoly and engages in detailed
regulation of its activities, a unilateral action by that
entity is not regarded as state action even when the state

knows in advance of that entity's policy. See, e.g., Jackson

v. Metropolitan Edison Co., 419 U.S. 345 (1974). Similarly,

the provision of a scarce and lucrative resource, such as a
liquor license, to a private entity does not convert that

entity's actiorn into that of the government. See, e.g., Moose

Lodge No. 107 v. Irvis, 407 U.S. 163 (1972). Finally, even

the heavily requlated broadcast licensees, which are granted

an exclusive right to scarce resources and benefit financially

therefrom, are not state actors. See Greenberg v. Bolger, 80

Civ. 0340, Slip Op. p. 43 (E.D.N.Y. June 20, 1980).
In light of these and other cases, any conclusion
that the LWVEF is a state actor, or that its debates consti-

tute state action, would be erroneous.

B. Assuming Arguendo That The LWVEF Is A State
Actor, Its Criteria For Candidate Participation
Are Lawful And Its Exlusion Of Mr. Commoner
From Its Debates Is Proper.

Assuming arguendo that the LWVEF is a state actor,
its criteria for candidate participation are lawful and its
exclusion of Mr. Commoner from the debates is proper. There
are "vital state objectives" that justify the criteria and the
exclusion of Mr. Commoner, a "hopeless" candidate, from the

debates. American Party of Texas v. White, 415 U.S. 767, 781

(1974); Buckley v. Valeo, 424 U.S. 1, 96 (1976).
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In establishing standards to govern access to a

debate, the Constitution would permit the LWVEF, as a state

actor, to: (l) determine whether there is voter support for a

candidate; (2) apply different standards for measuring such

support in the case of major party candidates, on the one
hand, and non-major party candidates, on the other; and (3)
exclude from participation a candidate for whom there is

insignificant support. See, e.g., American Party of Texas

v. White, supra; Storer v. Brown, 415 U.S. 724 (1974);

Jenness v. Fortson, 403 U.S. 431 (1971). In particular, the

LWVEF would be permitted to exclude from a debate a candi-
date who, like Mr. Commoner, has minimal voter support. Mr.
Commoner received one percent or less of the vote in nine
nationwide public opinion polls during the period August 5

to September 6, 1980. He properly may be treated, therefore,

under Buckley v. Valeo, supra, 424 U.S. at 96, as a "hope-

less" candidate.
In support of his argument that the LWVEF candidate
seiection criteria are unlawful, Mr. Commoner cites only Buckley

v. Valeo, supra, and Greenberg v. Bolger, supra. Neither case

supports his claim that he is entitled tc participate in the
LWVEF-sponsored debates.

In Buckely v. Valeo, of course, the Supreme Court

upheld the public financing provisions of the Federal Election
Campaign Act despite the fact that entitlement to public financ-
ing was dependent on a showing of voter support, that the Act
distinguished between major party candidates and non-major
party candidates, and that financing was not available to
insignificant candidates. Moreover, although the court in
Greenberg struck down a mail subsidy that was granted only to

major parties, that case is distinguishable.
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In Greenberg, the court recognized that "[e]ach
medium of expression . . . must be assessed for first amendment
purposes by standards suited to it, for each may present its

own problems . . .." Mem. Op., p. 47, quoting Southeastern

Promotions, Ltd. v. Conrad, 420 U.S. 546, 557 (1975). 1In addi-

tion, the court recognized that the government has legitimate
interests that must be balanced against the effect of government
action on non-major parties. These interests include facilita-
tion of public expression, ensuring the manageability and
integrity of the resource to which access is sought, protecting
scarce resources, and guarding against factionalism.

In Greenberg, the interests purportedly protected
by the mail subsidy statute did not "survive impartial scrutiny
and weighing." Mem. Op., p. 59. Manifestly, however, candidate
access to a debate is different from political party access to
a mail subsidy, and the considerations that the Greenberg court
regarded as being a proper basis for government action support

the exclusion of Mr. Commoner and others like him from the 1980

candidate debates.

As the Supreme Court has observed in the analogous
context of ballot access:

The fact is that there are obvious differ-
ences in kind between the needs and poten-
tials of a political party which historically
established broad support, on the one hand,
and a new or small political organization

on the other. [A state is not] guilty of
invidious discrimination in recognizing

these differences . . .. Sometimes the
grossest discrimination can lie in treating
things that are different as though they were
exactly alike . . ..

American Party of Texas v. White, supra, 415 U.S. at 782 n. 13,

quoting Jenness v. Fortson, supra, 403 U.S. at 441-42.

Just as there are obvious differences between political

parties, there are obivous differences between their nominees for
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President. In the context of a debate among candidates for
President, it would be the grossest discrimination to treat
Mr. Commoner, showing one percent of voter support in nation-
wide polls, exactly like non-major party candidates having
fifteen times his support. The Constitution would not require

such an unsound result.

CONCLUS ION
For the foregoing reasons, the complaint should be
dismissed.

Respectfully submitted,

e
rnest W. Jennes

/s/

Donna M. Murasky

/s/
Scott D. Gilbert

COVINGTON & BURLING

888 Sixteenth Street, N.W.
Washington, D.C. 20006
(202) 452-6000

September 15, 1980




30N 4172297322

UNITED STATES OF AMERICA
BEFORE THE FEDERAL ELECTION COMMISSION

IN RE RUTH HINERFELD AND THE )
LEAGUE OF WOMEN VOTERS MUR NO. 1287
EDUCATIONAL FUND )

AFFIDAVIT OF RUTH J. HINERFELD

Ruth J. Hinerfeld, being duly sworn, deposes and

1. I serve as Chair of the Board of Trustees of
the League of Women Voters Education Fund (LWVEF), and I am
also the President of the League of Women Voters of the
United States (LWVUS). I have served in these capacities
since 1978. During the period 1972 to 1978, I held the
positions of First Vice Chair, Vice Chair, and Trustee of
the LWVEF, and served as First Vice President, Vice President,
and Director of the LWVUS. I have been a member of the
LWVUS since 1953. As Chair of the Board of Trustees of
the LWVEF, I have been involved substantially in the
initiation, structuring and scheduling of the 1980 Presidential
and Vice Presidential candidate debates that are the subject
of this proceeding; the LWVEF is the sole sponsor of such
debates.

2. The LWVUS is a nationwide organization with
50 state leagues, 1,300 local leagues, and approximately 120,000
individual members. It has been sponsoring nonpartisan debates,
forums and candidate events for 60 years. Under its by-laws,
the LWVUS's purposes are to promote political responsibility
through informed and active citizen participation in government
and to act on selected governmental issues. In furtherance
of these purposes, state and local leagues sponsor a variety

of nonpartisan activities and citizen education programs.

Appendix A




These include publication of information about candidates

for elective office and their positions on the issuas,
candidate forums and debates, get-out-the-vote drives, and
demonstrations of voting machines. The LWVUS and the various
state and local leagues are prohibited by their by-laws from
participating or intervening in any political campaign on
behalf of any candidate and from engaging in any partisan
political activity.

3. The LWVEF was established by the LWVUS in

1957. It is a nonpartisan, educational trust exempt from

federal income taxes under Section 501(c) (3) of the Internal
Revenue Code. Article II of its Trust Agreement and its
status as a Section 501(c) (3) organization prohibit it from
participating or intervening in any political campaign on
behalf of any candidate and from engaging in any partisan
political activity. The purpose of LWVEF is exclusively
educational: to inform citizens about public affairs and,
in particular, the democratic process.

4. Since its establishment, the LWVEF has main-
tained a strict policy of neither opposing nor supporting
candidates for public office. Its continued adherence to
that policy over the years has earned the LWVEF the trust and
respect of the public, and a reputation of nonpartisanship
which it values highly.

5. 1In keeping with this tradition and its educational,
nonpartisan purpose, the LWVEF sponsored three Presidential
candidate debates and one Vice Presidential candidate debate
between the Democratic and Republican nominees during the

1976 campaign.




6. The LWVEF takes great pride in its sponsorship
of the 1976 Presidential candidate debates and believes that
the debates helped American voters to make an informed
decision in the election and generated increased public
interest in the 1976 Presidential campaign. Independent
studies support this belief. On the basis of their empirical
studies, Steven H. Chaffee and Jack Dennis, in "Presidential

Debates: An Empirical Assessment” (published in The Past and

Future Presidential Debates, ed. A. Ranney, American Enterprise

Institute 1979), conclude at page 98, "that the debates make

substantial contributions to the process of democracy and
perhaps even to the long-term viability of the system."” And
the March 1979 Report of the Twentieth Century Fund Task
Force on Televised Presidential Debates concludes that
Presidential debates should become a regular and customary
feature of Presidential election campaigns. Since 1976, the
LWVEF has worked to make this a reality.

7. After the 1976 election, the LWVEF worked over
the next three years to secure the promulgation of regulations
by the Federal Election Commission that would permit the
sponsorship and funding of public debates among candidates for
federal office. On September 12, 1977, Ruth Clusen, then
Chair of the LWVEF testified before the Commission in connec-
tion with the first proposed rulemaking. I submitted comments
on behalf of the LWVEF to the Commission on May 22, 1979,
with respect to that proposed rulemaking, and testified before
the Commission on October 23 and submitted written comments
on November 13, 1979, with respect to a second proposed rule-
making, urging adoption of regulations that would enable the
LWVEF to begin immediate fundraising for, and planning of,

Presidential and Vice Presidential debates in 1980.




8. 1In keeping with its long tradition of nonparti-
sanship, the LWVEF undertook the task of structuring the 1980
debates so that they would comply fully with the nonpartisan
requirements of the regulations of the Federal Election
Commission and at the same time provide information about
the candidates and their positions on the issues in a manner
likely to be most beneficial and useful to the electorate
as a whole. Because the LWVEF did not believe that participa-
tion in the debates should necessarily be limited to major
party candidates, the LWVEF determined to develop criteria
that would permit participation in the debate series by all
significant candidates.

9. Before establishing criteria, the LWVEF
received input from its Advisory Committee, a group of 27
prominent citizens having diverse backgrounds and varying
political affiliations who are listed in Attachment A to
this Affidavit. The Advisory Committee was set up for the
purpose of providing advice and ideas with respect to the
debates. The Committee was not involved in the actual decision-
making process. All decisions were the responsibility of the

LWVEF alone. ©No one other than the members of the Board of

Trustees, the LWVEF's staff and legal counsel was even present

during the meetings in which the criteria were considered and
adopted.

10. On August 9, 1980, the LWVEF Board of Trustees
by unanimous vote formally adopted the "League of Women
Voters Education Fund Criteria For Selection Of Candidates
To Participate in The 1980 Presidential and Vice Presidential

Debates", a copy of which is attached hereto as Attachment B.
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The adoption of these criteria was a decision made by the
LWVEF Board of Trustees alone. This decision was not in any
way affected by the positions or views of any of the
Presidential candidates, or their running mates, or
their representatives. Nor has anyone but the LWVEF applied
the criteria or selected participants.

11. On the following day, August 10, the LWVEF
released the eligibility criteria that had been adopted by
the Board, and announced the sites chosen for the 1980 debates.
As described in the attached criteria paper, the LWVEF plans
to sponsor three Presidential candidate debates and one
Vice Presidential candidate debate to which the running mates
of eligible Presidential candidates will be invited. Because
the debates are intended to educate the public about campaign
issues and the candidates' positions on those issues, and to
effectively stimulate increased voter interest and participation
in the general election, the LWVEF determined that it would
invite to participate in the debates only those Presidential
candidates who have a possibility of winning the general
election and who have demonstrated a significant measure of
nationwide voter support and interest. The three basic
criteria selected by the LWVEF for Presidential candidates are:
(1) Constitutional eligibility; (2) presence on the ballot in
enough states to have a mathematical possibility of winning a
majority of votes in the Electoral College; and (3) demonstrated
significant voter interest and support.

12. The third criterion is particularly important.
Within any debate framework, there is an inverse relationship
between the number of participants, on the one hand, and the

time available for the expression of views and the opportunity




809492

for effective interchange between or among the participants,
on the other. Debates that are too lengthy or which include
candidates in whom the public has little voting interest will
not effectively serve the purpose of the debates. To accomplish
its educational purposes in the limited amount of time
available in the debates, the LWVEF decided to limit its
forum to candidates whose participation would most likely be
critical to the electorate as a whole, that is, the candidates
whom the public itself regards as truly significant candidates.
13. In order to ensure that application cf the
third criterion would be nonpartisan, the LWVEF decided that
it, like the other two, should be capable of objective appli-
cation to the extent reasonably possible. After careful con-
sideration, the LWVEF determined that two reasonable and
objective indicators of voter interest and support were:
(1) nomination of a candidate by a major national political
party, and (2) as to non-major party candidates, a 15 percent
standing in nationwide public opinion pollsl/or a standing
equal to that of a major party candidate, whichever is lower.
Because the LWVEF determined that receiving the nomination of
a major party satisfied the criterion of a significant candi-
dacy, it decided that in the event that a major party candidate
had a standing of less than 15 percent in the polls, any
other candidate having equal support also should be considered
significant and of sufficient interest to the electorate that

his or her participation would be warranted.

1/ The 15 percent figure is exclusive of undecided respondents.
This means, for example, that in a poll where 10 percent of
those polled were undecided, a showing of only 13.5 percent

of all respondents would be sufficient.
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1l4. The LWVEF also determined to retain, throughout
the debate series, the option to reassess the participation
of non-major party candidates in the event of significantly
changed circumstances. It did sc in order to permit
participation in the second and “hird Presidential debates by
candidates who did not satisfy the criteria in early
September, and to permit it to reassess whether future
participation by a previously invited candidate would continue
to advance the purposes of the debates.

15. The LWVEF recognized that public opinion
polls merely attempt to measure how the electorate would
vote as of the time the polls are taken and that they do not
attempt to measure who ultimately will win the election. It
is because they do reflect contemporaneous electorate
attitudes that polls are useful to the LWVEF. The LWVEF
concluded that a determination of those candidates for whom
the public would vote at any given time is a good, even if
not perfect, measure of whether the electorate considers
candidates to be significant. 1In recognition, however, that
polls are imperfect devices to determine public opinion and
that there are methodological differences among polling
experts as to the best ways to try to measure public opinion,
the LWVEF decided to examine the results of several indepen-

dent polls conducted by nationally known and commonly accepted

polling organizations. By examining'the results of several

different established and respected polls using somewhat
different methodologies, the LWVEF concluded that it could
exercise a reascned and fair judgment whether the voter support

and interest standard is met by non-major party candidates.




l6. The LWVEF also concluded that the best test of
voter interest in a candidate is the traditional trial-heat

type question that asks simply and directly for whom the

public would actually vote if the election were held today.

Other possible questions that conceivably might have been
asked involve a series of difficult and controversial
hypothetical questions and were less likely to yield reliable
information about the question in which the LWVEF is inter-
ested, namely, the degree of support of, and interest in,
particular candidates by the electorate as a whole.

17. 1In deciding to adopt a 15 percent figure as
the required level of support in the public opinion polls,
the LWVEF recognized that there is no single magic number
that separates significant candidates from candidates who are
not significant. However, the 15 percent threshold,figure,
which was the lowest level of support suggested by any member
of its Advisory Committee, was intended to take into account
the fact that the results of polls are subject to a statistical
margin of error and to other imperfections. Thus, the LWVEF
recognized that the higher the threshold figure adopted, the more
likely that the statistical margin of error would result in
exclusion of a candidate who is, in fact, significant. On the
other hand, for the same reasons, it alsc took into account
that a lower threshold would have increased the likelihood that
candidates who are not significant would be included.

18. The LWVEF therefore concluded that the use of
the 15 percent figure, together with the use of several
different polls and the exclusion of undecided respondents,
would provide a reasonable degree of confidence that statistical
margins of error would not result in exclusion of candidates

who ought to be invited to participate in the debates. Con-
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versely, the LWVEF concluded that a consistent showing below
15 percent would permit it to make a reasonable judgment
that a particular candidate had not met the statistical
threshold.

19. 1In accordance with the foregoing criteria,
on August 19, 1980, the LWVEF extended invitations to
debate to the two major party candidates, President Carter
and Governor Reagan, and their running mates. On that date,
letters also were sent to the six non-major party Presidential
candidates, required by law to file quarterly reports with
the FEC, and who indicated that they met the financial
threshold established by the FECA and who had not formally
terminated their candidacies. These letters informed them
of the criteria selected by the LWVEF, and requested infor-
mation with regard to the ballot access criterion. The
letters also sought to ensure that the tentatively scheduled
debate dates would be acceptable to all possible participants.
To date, the LWVEF has received responses from all such
non-major party Presidential candidates except Ms. Ellen
McCormack and Mr. Gus Hall.

20. The LWVEF intends to stage the debates now
planned in the following cities on or about the dates indicated:
Baltimore, Maryland (September 21); Louisville, Kentucky
(October 2); Portland, Oregon (October 13); and Cleveland,
Ohio (October 27). These sites were chosen on the basis of
geographical diversity and availability of physically suitable
facilities. In all four cities, the physical facilities
necessary to stage the debates are being provided to the LWVEF

free of charge.
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21. At the time that the criteria were adopted,
the members of the LWVEF Board of Trustees were aware, as
were all informed citizens, that President Carter at one
time had expressed reluctance to participate in a debate
that included non-major party candidates. They were also
aware that several non-major party candidates had indicated
that they wanted to participate in the debate series, and
they anticipated that these candidates might object to what-
ever criteria the LWVEF established if application of those
criteria resulted in their exclusion.

22. Despite this information, the LWVEF was firmly
committed to the belief that the debates should be structured
so as best to serve the interest of the American electorate
rather than what any particular candidate perceived as being
in his self-interest. It remains committed to that belief,
and it also believes its candidate selection criteria fulfills
that commitment.

23. By September 9, 1980, the LWVEF had received the
results of several nationwide polls conducted during the period
August 27-September 6. On that day the Executive Committee
of the LWVEF's Board of Trustees carefully examined these polls
and several others conducted during the period August l4-August
23. The results of these polls are set forth in a chart attached
hereto as Attachment C. The Committee also received the advice

of several respected independent experts on polling.




These experts were:
(1) Dr. Herbert Abelson, co-founder of Response

Analysis, Princeton, New Jersey. Dr. Abelson

is a specialist in survey research methodology,

especially as applied to social research and
voter preference. He is a past president of
the American Asscciation for Public Opinion
Research and currently vice-chairman of the
Council of American Survey Research Organi-
zations.
Mervin Field, Chairman of the Board of Field
Research Corporation and Director of the
California Poll, San Francisco. Mr. Field is
a recognized authority on consumer behavior
and public opinion. He has held offices in the
American Marketing Association, and the American
Association for Public Research. He is a
trustee of the National Council on Public Opinion
Polls.
Lester Frankel, executive vice-president of Audits
and Survey, Inc. Mr. Frankel has been involved
in a number of large scale sample surveys in
government and in studies of consumer behavior and
attitudes. Mr. Frankel is past president of the
American Marketing Association and a regular member
of the International Statistical Institute.
Albert H. Cantril, President of the National Council on Public
Opinion Polls, brought the names of Dr. Abelson and Mr. Field
to the attention of the LWVEF, and he was also consulted on their

recommendation of Mr. Frankel.
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24. These consultants, after examining the results
of the nationwide polls selected by the LWVEF, advised that they
"were struck by the consistency of the data produced by the
eight polls using different questioning methods, different
modes of interviewing, different techniques for qualifying
respondents and different sample sizes," and that in their
"individual and collective judgment, John Anderson at the
time of the September polls had a support level of 15% or
higher." See Attachment D.

25. The members of the Board of Trustees, some
of whom were consulted by telephone, also concluded that of
the six non-major party candidates under consideration,
Mr. Anderson had satisfied its criteria. Mr. Anderson alone
had a consistent showing in the polls of voter support in excess
of fifteen percent.g/ The other non-major party candidates,
including Mr. Commoner, had only insignificant levels of
voter support.

26. After concluding that Mr. Anderson had satisfied
the LWVEF criteria, the LWVEF invited him to participate in
its debates. As of this date, Governor Reagan and Mr. Anderson

have accepted the LWVEF invitations for the Baltimore debate.

President Carter, however, has informed the LWVEF that he will

not participate in the September 21 debate to be held in
Baltimore.

27. The LWVEF expects to proceed with the Baltimore
debate whether or not the President ultimately decides to
participate. It is nevertheless hopeful that the President
will agree to participate because the LWVEF believes that his

participation is important to informing the electorate and

2/ This level of support was achieved even without excluding
undecided responses. Had those responses been excluded,
Mr. Anderson's level of support would have been even greater.




S 0040220334

— el

making that debate of greatest use to the electorate.

28. On August 26, I did not state, as the com-
plaint alleges, that "the league could change its debate
rules so that Anderson, should he qualify, would take part in the
first debate, but not in a second." What I did say, following
a meeting with representatives of the two major party nominees,
was that the LWVEF had retained the option to reassess the
continued participation in the debates by a non-major party
candidate (see Y 14 of this Affidavit). I also stated that
I would inform the Board of the views that had been expressed
at that meeting, including a request that the LWVEF sponsor
a debate limited to the nominees for President of the
two major parties. I did so inform the Board, and the Board
unanimously decided not to change the criteria adopted on
August 9. Moreover, if any change were to be made in the
LWVEF's plan, that change would not be made for a partisan
purpose but to further the educational purposes of the LWVEF
to provide information to the electorate about the views of
the candidates on the issues.

29. The LWVEF continues to believe that the
electorate would not best be served by the inclusion of
clearly non-significant candidates, such as Mr. Commoner, in
its debate series, and that the educational purposes of
the debate series would be frustrated by the inclusion of any
or all such candidates. Attached as Attachment E is a summary
of the standing of non-major party candidates as shown in
nationwide polls taken between August 5, 1980, and September 7,
1980; it demonstrates that neither Mr. Commoner nor any other

non-major party candidate, other than Mr. Anderson, has
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achieved more than a minimal level of voter support.

2o N~

Ruth J nerfeld’
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August 10, 1980

LEAGUE OF WOMEN VOTERS EDUCATION FUND
CRITERIA FOR SELECTION OF CANDIDATES TO
PARTICIPATE IN THE 1980 PRESIDENTIAL
AND VICE-PRESIDENTIAL DEBATES

It is the intention of the League of Women Voters Education

Fuﬁd to sponsor a series of nonpartiqan debates among candidates
for the offices of President and Vice President of the United
States. There will be three Presidential Debates and one
Vice-Presidential Debate. The LWVEF's purpose in Sponsoring

tﬁe debates is to educate the public about thg_issues in the
campaign and the candidates' positions on those issues. At

the same time, the Debates are intended to stimulate and to
increase voter interest and partlc;patxon in the general electxon.
These purposes are best served by inviting to participate in the
debates only those presidential candida% -es who have a possibility
- of winning the general election and who have demonstrated a significant
measure of nationwide voter support and interest. '

The criteria for selecting candidates to participate in the
debates have been drawn in light of the requirements of the Federal
Election Commission and the purposes of the debates. Federal Election
Commission regulations permit the LWVEF to sponsor nonpartisan
candidate debates. Tbe structure of such debates is left by the
FEC "to the discretion" of the LWVEF "provided that (1) such
debates inclﬂde at least two candidates, and (2) such debates are

nonpartisan in that they do not promote 6: advance one candidate

" Attachment B
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over another."”

The LWVEF has adopted criteria for selection which it believes

.
are:

-= nonpartisan

-~ capable of objective application so that they will

be as free as possible from varying interpretation, and

-= understandable by the public.

" The criteria set forth have been adopted after careful consider-
ation by the Board of Trustees. In its deliberations, the Board

was fortunate to have available to it the views of its Advisory

Committee, a group of 24 prominent citizens having diverse back-

grounds and interests.

All participants must meet the‘League's criteria to ensure that
the Debates further the LWVEF's purposes. Accordingly, the LWVEF

will invite to debate the presidential nominees of the two major

. parties. The running-mates of these nominees will be invited to

' participate in the Vice-Presidential Debate. The participation

of non-major party candidates will be determined on a case-by-

case basis.

There are three basic criteria for inviting Presidential candidates
to debate: (1) constitutional eligibility; (2) ballot accessibility; and

(3) domonstrated significant voter support and interest.

e e - -creme ; wecm - ee

Based on these criteria, the LWVEF will determine in late

August whom to invite to the debate series. The running mates of

Fresidential candidates invited-to participate in the debates

‘Automatically will be eligible to participate in the debate for

vice=gresidential candidates. In addition, throughout the debate

serins, the LWVEF will retain the option to reassess the participa-




tion of non-major party candidates in the event of significantly
changed circumstances. The LWUEF will do so in order to determine
whether any additional cand;dates, who did not satisfy the criteria
in late August, will be invited to participate in the second
and_third Presidential Debate or whether future particip§tion

by a candidate would no longer advance the purposes of the pebates.

" CRITERIA FOR SELECTION CF
PRESIDENTIAL CANDIDATES
INVITED 70 DERATE

I. Constitutional Eligibility Criterion.

o=

Only those candidates who meet the eligibility requirements

of Article 1I, Section 1, of the Constitution will be invited.to

part':icipate in the Debates since the purposes of the ILWVEF would not

be served by permitting participation of candidates who are ineligi-
ble to become President or Vice President.

II. Ballot Access Criterion.

1. A presidential candidate must be on the ballot in a
sufficient number of states to have a mathematical possibility
of winning a majority of votes (270) in the Electoral College. -

Explanation: The LWVEF's purpose in sponsoring the debates is

to educate the public about;candidates yho may become President
in the general election. A‘candidate must win a majority of
electoral votes to be elected. Adoption of a standard that allows
participation in the debates by candidates who are not on enougb
ballots to winfin the Electoral College would not further that
purpose. Thus, although a candidate with less than a majority in
the Electoral College could win in an election.decided by the

House of Representatives, the purpose of the Debates is to educate

the electprate about the choice it must make in Nermber, not the
members of the House of Representatives who would elect the
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President in the unlikely event that no eandidate wins a majority
in.the Electoral College. On tbe other hand, a standard that
requires a candidate to be on the ballot in more states than‘
ace necessary to secure 270.electoral votes exceeds the constitu-
txonal minimum and appears, therefore, to be unduly harsh Most
members of the Advisory Committee also suggested this standard

2. When the LWVEF decides wham to invite to debate, it is possible th:c
in a number of states therebwill be no clear indication of candidate
ballot status. In some states, a candidate may have‘filed the
requisite number of signatures but nor be officially certified
on the ballot. 1In others, there may be legaln;hallenges to (1)
early filing deadlines and (2) independent and third party candidate
petitions. in addition, candidates still may be in the process of
qualifying to be on ballots when the LWVEF is making irs decisions

-

on participants.

a. The LWVEF will request selected non-major party candi-

. ) |
dates ¥ interested in paxticipating in the Debates to provide
it with reasonable assurances that they will meet the ballot

1/The non-major party candidates to be invited to demonstrate that
they meet the ballot access criterion are those candidates who are re-
quired to file quarterlf financial reports with the Federal Election
Commission, who have indicated that they meet the financial threshold
established by the FECA, and who have not formally terminated their
cardidacies.

The Federal Election Campaign Act defines a major pariy as a
Political party whose nominee for tbe Presidency received twenty-five

percent or more of the popular vote in the preceding Presidential
eclection. 26 U.S.C. § 9002 (6).
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access criterion by.the.date of the election. The LWVEF will
then assess whether'£he ‘candidate is likely to qualify,
taking into account, for example, the number of

signaﬁures alreadf collected, the extent of the candidate's
past efforts to qualify, and the likelihood that the
candidate's planned efforts will be successful. Tol

the extent indica;ed, the LWVEF will.confirm with appro-
priate state officials the facts presented to it.

In states where early filiné deadlines have barred
candidates from the ballot, state lawfwill be respected
unless it is superseded in a judicial proceeding on

or before the deadline set for qualifying..

In states where a candidate appears to have qualified for
the ballot, but the candidate's right to remain on the
"ballot is being‘challenged, cerﬁification by the appropriate
state official will be conclusive unless it superse@ed

in a judicial proceeding on or.before the deadline set for

qualifying.

Explanation: The LWVEF will not reguire candidates.to be

qualified on the requisite pumber of ballots at the times it needs
to issue invitations to debate. This is because the law in some '
states permits candidates to qualif? to>be on the ballot after the
times that the LWVEF will need to make its decisions. The LWVEF
will not require candidates to meet a more onerous ballot access

criterion than that required by the states themselves =-- what the

LWVEF sceks to ascertain by this criterion is whether a presidential

candidate has a possibility of winning a general election in November,

not in August or September.




III. Demonstrated Significant Voter Support and Interest Criterion.

In 1976, seven candidates eiigible to become President

were on the ballots in enonéh cstates to have a theoretical possibility
of winning. Not all of them, however, were signifiéant candidates.
Meeting the above standards does not, therefore, necessarily mean

that a candidate will be invited to participate in the 1990 debates.
The LWVEF also will require that pre;identiél candidates have sig-
nificant voter support and interest. "Significant"” does not mean that
a candidate is raising issues different from Spose raised by other
candidates or that the candidate's views on already-defined issues

may differ  from those of other candidates. The definition of,fsig-

nificant"” is basec on magnitude of voter support for and voter interest

a =

in a person's candidacy.
l. Candidates invited to debate must either be a nominee of

a major political party as defined in the.federal Election Campaign

Act or meet LWVEF standards for demonstrated voter support and interest.

Explanation: There is ample precedent for treating the

candidates of major parties differently from non-major party candidates.

For example, in Buckley v. Valeo, 424 U.S. 1 (1976), the Supreme

Court found that the Constitution did not require the government to
treat all presidential candidates the same for public financing
purposes. Major party nominees already have demonstrated significant

voter support and interest by virtue of their nomination. Non~major

party candidates, however, have not met any similar test. It is

necessary, therefore, for the LWVEF to ascertain whether non-major party
prosidential candidates have the support of a significant portion of

the electorate in addition to their being eligible for office and

theoretieally capable of winning the qeneral election.




2. The LWVEF will rely on nationwide public opinion polls to

determine vot«r support and interest.

Explanation: Although public opinion polls are not necessarily

accurate predictors of future voting behavior, they present the best
indicator of existing voter support for and voter interest in non-
major party candicdates at any given time during the elective process.
There are other indicators, such as number of contributors, amounts

of funds raised, and media attention, which also may indicate'voter
support and interest. These cther indicators are more difficult to in-

terpret and apply, and they measure less directly than national opinion
polls voter support and interest. Other poséible indicators of voter
support and interest, such as petition requirements, place an un-
necessary burden on non-major partyApregidential candidates.

3. An assessment of voter support and interest will be based
on data derived from nationwide polling semples provided by several
well-respected public polling organizations.

4. The LWVEF will make its decisions based on the outcome of the
most recent polls taken by each of the polling_orgahizations selected
by the LWVEF.

Explanation: Polls may vary, not only due to polling methods
but also as a result of the dates on which they were taken. This is
especially true when the me;sure of public opinion is taken in election
Campaiéhs. .The best the LWVEF can hope to do is to ascertain current
voter support and interest as close as is feasible to the dates on

which it makes-its decisions.

5. The LWVEF will rely on questions which are as close as possible

to the classic "trial-heat" approach -- "If the election were held

today, would you vote for A, B, C, D, etc.?"

Explanation: The principal purpose of the Debates that the LWVEF
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proposes to sponsor is a more informed electorate. To achieve that

purpose, the LWVEF must attempt to ascertain which candidates the
clectorate regards as serious :andidates for its vote; Identification
of such candidates is most readily ascertained by the "trial-heat" type
question proposed. | |
6. In order to participate in the Debates, a non-major party
candidate must receive a level of voter support of fifteén percent or
the level of voter support received by a major party candidate, which-

ever 15 lower.

Explanation: Advisory Committee members suggested voter support

threshold levels ranging between fifteen and E@enty-five percent, and
the Board concluded that any figure within this range would be reasonablc
After consideration‘of a number of factérs, includingvthe recérds of
public opinion polls in previous presidential elections and their
relationship to actual election results, ;he substantial obstacles facec
by non-major party candidates and variati;ns among public opinion pollin
techniques and the precision of their results, the Board decided to
adopt the fifteen percent level éf support or the level of éupport that
a major candidate receives for the following reasons. First, non-major -
party candidates who reach even a fifteen percent level of support,
despite the substantial odd§ facing them, should be regarded as signi-
ficant forces in the electién. In addition, we also found it appropriat
to include non-major party candidates whose showing in the polls is
equal to that of a major party candidate. The ability to garner such
a level of support suggests the candidate's presence in the Debates Woulcd
for the debates. .
further the LWVEF's purposes/ On the other hand, to lower the fifteen
Percent threshold in the absence of a coméarable lower level of voter
support for a major party candidate could result in participation

by candidates who would not further the LWVEF's purposes. Their parti-
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cipation would, moredvér, decrcase the time available to clearly signi-
ficant candidates to set forth their views and differences in the Debates
The LWVEF recognizes that each Y1iditional candidate invited to the
debates will diminish the other candidates' ability to make their views
‘known. .

' 7. The procedure adopted for testing whether a candidate meets the
voter support requirement gives all the active, selectedg/non-major
party candidates an opportunity to satisfy the requirement. The LWVEF
will look at the nationwide results of the mdst recent pollé taken
by each of the major pblling organizations selected by the League.

All non-major party candidates who receive the- requisite level of voter
support of fifteen percent or the level of support received by major :

party candidates, whichever is lower, will be invited.

VICE-PRESIDENTIAL CANDIDATES
Other than being required to possess the personal qualifications to
‘become President, the running mates designated by the participants in

- the Presidential Debates ~ 4 will be included in the
Vice-presidential Debate. A =T :

3 :
=/§cu pge S, fn. 1
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Anderson 15

Unsure - 7

Carter

Anderscn

Commoner - 1

MCCormack - 1

Clark - *
Puliey - *
Hall - 0

Others/
Undecided -~ 12
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L.A. Tires
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————

36
18
Clark - 1 Other - 3
Commoner - 1 Mot sure - 6

Uncecided - 12

Harris *

5/34-20

32

17 13
Clark - 1 Commoner - |
Commoner - * Clark - 0
Yc Corrack - * Other - 2
Pulley - * Not sure - 13

Not sure - &

Attachment C

Clark -1
Commoner - *
Pulley - *
HeCormack - *

Don't “now - 4

Pulley - 1
Comnoner - *
Clark - *
McCormack - *
0
Other -1

Mot sure - 10
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DEBATES NEWS RELEASE

Contact

Vera Hirschberg

Public Relations FOR IMMEDIATE RELEASE
- 296-1770, ext. 263 September, 9, 1980

STATEMENT OF DR. HERBERT ABELSON, MERVIN FIELD AND LESTER FRANKEL

Eight separate polling reports, which were based on national
cross sections of potential voters were reviewed. These were all the
available national published polls reported since mid-August. Four
of these polls were taken in late August and four in eaf]y September.

The four August polls showed Anderson's support to range from 13%
to 17%. The four September polls showed Anderson's support ranging
from 13 to 18% with three of the four polls at 15% or higher.

We were struck with the consistency of the data produced by
these eight polls using different questioning methods, different modes
of interviewing, different techniques for qualifying respondents and
different sample sizes.

In our individual and collective judgment, John Anderson at
the time of the September polls had a support level of 15% or higher.

As reséérch.professionals we recognize the fragile nature of any
statistic derived from a public opinion sample. We anticipated that
League offic1a1s might be in receipt of a variety of disparate and
ambiguous poll results. We volunteered our efforts to assist the
League in the interpetation of the data. ‘As things turned out, the
data were quite clear and unambiguous and it was not necessary to use

any involved analytical procedures to reach our conclusions.
Attachment D
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POLLING DATA

AP/NBC Poll, 8/5-8/7/80
Commoner 1%
Clark less than
Other 2%
Not sure 13%
Harris Poll, 8/5-8/6/80
Clark 1%
Commoner less than
McCormack leas than
Pulley less than
Not sure 4%
Harris Poll, 8/14-18/80
Clark 1%
Commoner less than
McCormack less than
Pulley less than
Not sure 43

X/
AP/NBC Poll, 8/15-8/16/80
Commoner 1%
Clark less than
Other 2%
Not sure 13%
Gallup Poll, 8/15-8/17/80
Commoner 13
McCormack 1%
Clark less than C.5%
Pulley less than 0.5%
Hall 0%

Other and
undecided 12%

*/ Attachment C incorrectly states that this poll was taken
on August 15-17, 1980.

Attachment E
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Roper Poll, 8/16-8/23/80

Commoner
Clark
Hall
McCormack
Pulley

Others

Don't know

less than
less than
less than
less than
1%
13
10%

Gallup Poll, 8/26-8/28/80

Commoner
McCormack
Clark
Pulley
Hall

Other and
undecided

1%
1%
less than
less than

0%

12%

L.A. Times Poll, 9/2-9/7/80
*

Other

Not sure

Harris Poll,

Clark
Commoner
Pulley

McCormack

Don't know

3%

6%

9/3-9/7/80

1ls
less than
less than

less than

4%

Roper Poll, 9/4-9/6/80

Clark
Commoner

Undecided

1ls
1%

*/ Other than Reagan, Carter, and Anderson.
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LR A Lo August 22, 1980
H. Richard Mayberry, Jr., Esq.

Suite 701

1050 Seventeenth Street, N.W.

Washington, D.C. 20036

Dear Mr. Mayberry:

This letter is written on behalf of the League of Women Voters
Education Fund in response to your August 18 letter to the LWVEF regara-
ing the 1980 Presidential and Vice-Presidential debates which it is
sponsoring.

Your letter (1) requests that your clients, Barry Commoner and
LaDonna Harris, Presidential and Vice-Presidential candidates of The
Citizens Party, be included in the debates and (2) objects to LWVEF's 15
percent standard for determining whether non-major party candidates have]
achieved a significant measure of nationwide voter support and 1nterest.-/

We have advised the LWVEF that the criteria it has established
meet any applicable legal requirements. Of particular importance are
the regulations of the Federal Election Commission. Under those regula-
tions, the LWVEF, as a nonprofit organization exempt from federal taxa-
tion under 26 U.S.C. § 501(c)(3) "may stage nonpartisan candidate debates
in accordance with 11 C.F.R. 110.13(b) . . .." 11 C.F.R. § 110.13(a)(1).
Section 110.13(b), in turn, states that "[t]he structure of debates
... is left to the discretion of the staging organization, provided that
(1) such debates include at least two candidates, and (2) such debates
are nonpartisan in that they do not promot2 or advance one candidate
over another." In promulgating these rules, the Federal Election Com-
mission made clear that the LWVEF may "“stage a general election debate
to which only major party candidates are invited."

44 Fed.Reg. 76735 (1980).

1/ The precise standard is whether the candidate recaives a level of
voter support in the polls of 15 percent or the level received by a
major party candidate, whichever is lower. Since undecided responses
will be excluded, the actual standard is something less than 15 percent.

Appendix B
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The LWVEF would comply with the FEC's nonpartisan requirement
(or the requirements of any other government agency) if it included in
the debates only the Democratic and Republican nominees. The fact that
the LWVEF is providing an opportunity for non-major party candidates who
meet its significant candidate criterion to participate does not render
the proposed debates partisan or otherwise legally questionable.

That the LWVEF has discretion to distinguish between major
party candidates and non-major party candidates in adopting standards to
implement its voter support and interest criterion also is supported by
Buckley v. Valeo, 424 U.S. 1 (1976). Buckley does not, as you suggest,
bar the government (much less a private organization such as LWVEF) from
treating major party candidates differently from non-major party candi-
dates. Rather, in that case the Supreme Court upheld the public finan-
cing scheme of the Federal Election Campaign Act even though it differ-
entiates among major party, minor party and new party candidates based
on specific levels of past voter support.l

You appear to be arguing that the selection standards are
discriminatory and that the debates will be partisan because some non-
major party candidates will not participate. The logic of this argu-
ment, of course, is that all non-major party candidates must participate
in the debates to avoid discrimination and for the debates to be non-
partisan. Any such approach, however, would result in debates which
would be less informative and enlightening to the electorate than the
LWVEF debates. Moreover, unless all candidates are invited, any choice
has the effect of excluding some candidates, and may have the effect of
benefiting or injuring some of those who do and do not participate,
depending upon what occurs in the debates. But the test of nonparti-
sanship is not whether the debates benefit or injure participants or
non-participants. The test is whether they have been structured in a
particular way for the purpose of benefiting a particular candidate.
Here it is clear that LWVEF's purpose is truly nonpartisan.

The purpose of the debates is neither to benefit nor to dis-
advantage major parties or third parties. The purpose is to help

1/ The Supreme Court rejected the argument that such a scheme in-
vidiously discriminates against non-major party candidates, i.e.,
nominees of parties whose candidates in the preceding general elec-
tion received less than twenty-five percent of the popular vote.

424 U.S. at 93-108. The LWVEF, of course, has adopted a much less
rigorous standard for determining whether non-major party candidates
shuld be invited to share a forum with major party candidates.
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inform the electorate of the views of the significant candidates on the
jssues in the campaign. Within any debate framework, there is an
inverse relationship between the number of participants, on the one
hand, and the time available for the expression of views and the oppor-
tunity for effective interchange between or among the participants, on
the other. So, too, debates that are too lengthy or which include
candidates in whom the public has little voting interest will not
effectively serve the purpose of the debates. To accomplish its purpose
in the Timited amount of time available in the debates, the LWVEF must
limit its forum to candidates whose participation would most 1ikely be
critical to the electorate as a whole -- that is, the candidates whom the
public itself regards as truly significant candidates.

The LWVEF's purpose would not be served best by inviting non-
major party candidates to participate merely because they may raise
issues different from those raised by the 1980 major party Presidential
and Vice-Presidential candidates or because their views on already-
defined issues may differ from those of the major party candidates.
This is not to say that the LWVEF questions the importance of such
candidates to the electoral process. Its debates must be limited
because its purpose in sponsoring them is limited. The debates are not
intended to be town meetings. To achieve the necessarily limited pur-
pose of the debates, the LWVEF criterion excludes only those non-major
party candidates whom more than 85 percent of the electorate do not
support.

Your suggestion that the voter support and interest standard
is improper appears to be based on the premise that it necessarily
excludes participation by new parties. Thus, you state that the stand-
ard "does not bear a reasonable relationship to the purpose of the
debates . . . for it effectively excludes new party participation." And
in support of your legal argument, you state that “the percentile classi--
fication used by the Leaque is sc high as to exclude any new parties."

However, your premise is erroneous, as shown by the very data
you cite in support of it, even though these are election results rather
than poll results. Your letter specifies six non-major party candidates
in previous Presidential elections who received more than three percent
of the vote in the general election. All of these candidates who would
have met the ballot access requirement, about which you do not complain,
exceeded the LWVEF's 15 percent voter support standard. Theodore Roosevelt
received 27 percent of the vote in 1912, Robert LaFollette received 16
percent in 1924, and George Wallace, who received 13 percent on election
day, had 15 percent or greater support in the pre-election polls.
Moreover, your letter points out that a non-major party candidate, John
Anderson, "may well qualify for the general election debates" this year.
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The LWVEF has no intention, therefore, of eliminating as a
condition for non-major party candidate participation in the debates the
voter support and interest standard that it has adopted. Moreover, any
attempt by any Government agency to reduce the LWVEF's discretion under
the FEC regulations would present serious constitutional problems. The
Government may not interfere with the First Amendment rights of the
LWVEF in its sponsorship of the 1980 debates.

A1l six non-major party Presidential candidates including your
client have received a letter from the LWVEF requesting information
concerning the ballot access criterion and informing them that invita-
tions to debate will be issued by September 10, 1980 --after the LWVEF
has had an opportunity to examine the results of various nationwide
polls. As in the past and up until the time that such polls are taken,
your clients, like other Presidential and Vice-Presidential candidates,
have had and will have the opportunity to demonstrate significant voter
support and interest.

Very truly yours,

.
S W WESIU Q VR N 5 N

Ernest W. Jennes

General Counsel
Federal E£lection Commission
Washington, D.C. 20463

Chief

Complaints and Compliance Division
Broadcast Bureau

Federal Communications Commission
Washington, D.C. 20554

Howard Schoenfeld

Special Assistant for Exempt Organizations
Internal Revenue Service

Washington, D.C.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

ACKNOWLEDGEMENT OF RECEIPT

This is to acknowledge receipt of a letter from the Federal

Election Commission addressed to:
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pt Signature of
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On behalf of:
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

ACKNOWLEDGEMENT OF RECEIPT

This is to acknowledge receipt of a letter from the Federal

Election Commission addressed to:

JM;W

16/50 X W

Da receipt Signaturg/ of recipient

On behalf of:




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

September 16, 1980

HAND DELIVERY

H. Richard Mayberry, Jr.
Suite 701

1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1287
Dear Mr. Mayberry:

The Federal Election Commission has reviewed the
allegations of your complaint filed on Augqust 28, 1980 and
determined that on the basis of the information provided
in your complaint and information provided by the respondents
there is no reason to believe that a violation of the
Federal Election Campaign Act of 1971, as amended, or of

any regulations promulgated thereunder, has occurred or
is about to occur.

Accordingly, the Commission has decided to close its
file in this matter. Should additional information come
to your attention which you believe establishes a violation
of the Act, please contact Lyn Oliphant, the attorney
assigned to this matter at 523-4143.

General Counse




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

HAND DELIVERY

H. Richard Mayberry, Jr.
Suite 701

1050 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1287
Dear Mr. Mayberry:

The Federal Election Commission has reviewed the
allegations of your complaint filed on August 28, 1980 ard
determined that on the basis of the information provided
in your complaint and information provided by the respondents
there is no reason to believe that a violation of the
Federal Election Campaign Act of 1971, as amended, or of

any regulations promulgated thereunder, has occurred or
is about to occur.

Accordingly, the Commission has decided to close its
file in this matter. Should additional information come
to your attention which you believe establishes a violation
of the Act, please contact Lyn Oliphant, the attorney
assigned to this matter at 523-4143.

Sincerely,

o -0

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

September 16, 1980

HAND DELIVERY

Ernest W. Jennes, Esq.
Scott Gilbert, Esqg.
Covington & Burling

888 Sixteenth Street, N.W.
Washington, D.C. 20006

Re: MUR 1287
Dear Sirs:

This letter is sent to you ian your capacity as counsel
for the League of Women Voters Education Fund and Ruth
Hinerfeld. On August 29, 1980, the Commission notified Ms.
Hinerfeld and the League of a complaint alleging that the
debates which the League plans to sponsor in September and
October 1980 will violate 1) C.F.R. §§ 110.13 and 114.4,
and that the League has, therefore, violated 2 U.S.C. § 433.

The Commission, on September 16, 1980, determined that,
on the basis of the information in the complaint, and the
information provided by the League in response, there is
no reason to believe that a violation of any statute or
regulation within its jurisdiction has occurred, or is about
to occur. Accordingly, the Commission has closed its file
in this matter. This matter will become a part of the public
record within 30 days.

///

Genéral Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

HAND DELIVERY

Ernest W. Jennes, Esqg.
Scott Gilbert, Esq.
Covington & Burling

888 Sixteenth Street, N.W.
Washington, D.C. 20006

MUR 1287

Dear Sirs:

This letter is sent to you in your capacity as counsel
for the League of Women Voters Education Fund and Ruth
Hinerfeld. On August 29, 1980, the Commission notified Ms.
Hinerfeld and the League of a complaint alleging that the
debates which the League plans to sponsor in September and
October 1980 will violate 11 C.F.R. §§ 110.13 and 114.4,
and that the League has, therefore, violated 2 U.S.C. § 433.

The Commission, on September 16, 1980, determined that,
on the basis of the information in the complaint, and the
information provided by the League in response, there is
no reason to believe that a violation of any statute or
regulation within its jurisdiction has occurred, or is about
to occur. Accordingly, the Commission has closed its file
in this matter. This matter will become a part of the public
record within 30 days.

Sincerely,

Charles N. Steele OLf. l~é)‘

General Counsel




BEFORE THE FEDERAL ELECTION OOMMISSION

In the Matter of )

)
League of Wamen Voters Education)
Fund (LIWVEF) )

CERTIFICATION

I, Marjorie W. Bmons, recording secretary for the Federal Election
Camission's executive session on September 16, 1980, do hereby certify
that the Camission decided by a vote of 6-0 to take the following
actions in MUR 1287:

1. Find no reason to believe that the debates scheduled
ksalrlzl.vi-lm will violate 11 C.F.R. §§110.13 and

Find no reason to believe that the IWVEF has violated
2 U.S.C. §433.

Send the letters attached to the General Counsel's
September 16, 1980 report in this matter.

4. CIOSE THE FIIE.

Attest:

9/17 /8o 7/&4/17;% &/’W
Marjorie W. Emmons
Secretary to the Cammission




FEDERAL ELECTION COMMISSION
1325 K Street, N.W.
. Washington, D.C. 204

FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTAL MUR # 1287

BY OGC TO THE COMMISSION EXECUTIVE SESSION DATE COMPLAINT RECEIVED
September 16, 1980 BY OGC__August 28, 1980

STAFF MEMBER Oliphant

COMPLAINANT'S NAME:  parry Commoner and the Citizen's Party

RESPONDENT 'S NAME: Ruth Hinerfeld, Chairmam
League of Women Voters Education Fund (LWVEF)

RELEVANT STATUTE: 11 C.F.R. §§ 110.13 and 114.4
.2 U.S.C. § 433 (a)

"

“C INTERNAL REPORTS CHECKED:  None
™

¢ FEDERAL AGENCIES CHECKED:  None

-

.

SUMMARY OF ALLEGATIONS

On August 28, 1980, Barry Commoner and the Citizen's Party filed
a complaint against Ruth Hinerfeld, Chairman, and the League of Women
Voters Education Fund. The complaint alleges that the presidential
and vice presidential debates which the LWVEF will sponsor during the
months of September and October 1980: (1) will violate the nonpartisan
requirement set forth in the Commission's debate regulations, 11 C.F.R.
§§ 110.13 and 114.4, in that the selection criteria for participants
are partisan; (2) that sponsorship of the debates is a contribution
and the LWVEF has therefore violated the FECA registration requirements
for political committees, 2 U.S.C. § 433(a); and (3) that the exclusion
of minor party candidates renders the debates partisan in that they will
promote the candidacies of the major party candidates over all others.
The evidence put forward consists primarily of newspaper articles allegedly
demonstrating that the influence of major party candidates, the role of
the media and the subjective intent of the sponsor all suppor®  the
partisan nature of the debates. The first debate is currently scheduled
to take place on September 21, 1980, in Baltimore, Maryland.

For relief, the complaint seeks immediate action by the Commission
by filing of a civil suit for mandatory injunctive relief compelling
inclusion of Mr. Commoner in the debates. Alternatively, the complaint
seeks an immediate hearing and investigation by the Commission to be
held in public. On September 3, 1980, the Commission notified Mr.
Commoner that it did not intend to take any action on the complaint until
such time as the LWVEF had 15 days to respond, but indicated that the
Commission would endeavor to consider the complaint and the response
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prior to the first debate. The LWVEF response was received on
September 15, 1980. A

FACTUAL AND LEGAL ANALYSIS
I. The Nonpartisan Requirement of 11 C.F.R. §§ 110.13 and 114.4

The League of Women Voters Education Fund is a trust exempt
from federal income tax pursuant to Section 501 (c) (3) of the Internal
Revenue Code, Affidavit at 2, § 3, and as such is permitted under
the Commission's debate regulations to sponsor nonpartisan debates
between federal candidates and may accept donations from other
corporations to defray the costs of such debates. The LWVEF selected
an Advisory Panel comprised of 27 individuals, Affidavit, Attachment A,
to recommend the selection criteria to be used in choosing participants
for the 1980 debates. The selection criteria chosen by the LWVEF
Board of Trustees, based upon these recommendations, are as follows:
(1) constitutional eligibility to serve as president; (2) a mathematical
possibility of winning the election, i.e., ballot status in a sufficient
number of states to win 270 electoral votes; 2/ and (3) demonstrated
signficant voter support and interest to be measured by achieving 15%
or more in public opinion polls, or standing equal to that of major
party candidates, whichever is lower. 3/ The major party candidates
were to be invited regardless of the 15% requirement on the theory that
nomination by a major party evidences significant voter support and
interest, regardless of standing in the polls. (The statement of the
LWVEF on the selection criteria is attached to the complaint in the
appendix and as Attachment B to the Affidavit of Ruth Hinerfeld.)

The complaint challenges the third criteria only. Because the
Commission's debate regulations leave the precise structure of the
debate and the question of selection of participants to the sponsor,
the Commission, in reviewing the complaint, must analvze the selection
criteria to determine conlv whether or not there is evidence that the
debates will be partisan in nature. The complaint makes four allegations
as to the partisan nature of these debates: the 15% requirement itself;
the influence of other majcor party candidates; the role of the media;
and the subjective intent of the LWVEF.

A. The 15% Requirement
The LWVEF response indicates that the 15% requirement was selected

to insure that all "significant" candidates were invited to participate.
Affidavit at 7, ¢ 15. The decision to establish the third criteria

1/ The affidavit of Ruth Hinerfeld, Appendix A to the LWVEF response
will be referred to as "Affidavit at ".

_2/ The LWVEF criteria statement indicates that likelihood of achieving
ballot status is sufficient. Affidavit, Attachment B at 5. Mr. Commoner
has apparently not yet achieved ballot status in a sufficient number of
states but expects to. Complaint, Appendix at 2.

3/ The 15% is to be measured by counting only votes for candidates, not
for "undecided". Affidavit at 6 . John Anderson was the only nonmajor

candidate to be invited.
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was based on the belief that "there is an inverse relationship between
the number of participants, on the one hand, and the time available

for the expression of views and the opportunity for effective interchange
between or among the participants, on the other." The LWVEF response
indicates that there are a potential of six other than major party
candidates who may have been able to meet the criteria. However, it
appears that, even without criteria #3, only John'Anderson, Ed Clark

and Barry Commoner would have been able to meet criteria #2.

The precise 15% figure apparently was selected as the lowest
figure recommended by anyone on the Advisory Panel. Affidavit at 8,
4 15. While the LWVEF recognizes that 15% is not a 'magic number", the
allegations of the complaint require the Commission to consider whether
the inclusion of this third criteria and the selection of the 15%
figure render the debates partisan. _4/

The Explanation & Justification of the Candidate Debate
Regulations indicates that a sponsor may stage a debate during the
general election campaign, limited to major party candidates. The
question raised by this complaint is whether or not, if one other-than-
major-party-candidate is invited to participate, must all such candidates
be invited, and if not, whether the 15% criteria establishes a reasonable
nonpartisan method of determining who shoculd be invited to participate.

The Commission debate regulations which were originally sent to
Congress on June 28, 1979, and subsequently vetoed, utilized the "Party
Standard" for the required structure of such debates. Under that
standard, if one major party candidate was invited, all must be invited;
if one minor party candidates was invited, all must be invited, etc.

If that standard were applicable, the LWVEF, since they sought to broaden
the debates to include other candidates, would be required to invite

all minor party candidates. However, after Congress vetoed those
regulations, the Commission's resubmitted regulations, now 11 C.F.R.

§§ 110.13 and 114.4, did not adopt any specific standard, but rather

left the selection of candidates to the sponsor, provided that it be

done in a nonpartisan fashion. In the Nashua Telegraph MURs, Nos.

1167, 1168, and 1170, the Commission found reason to believe that the
choice of two of five or six candidates who appeared to be relatively
equally positioned at the time, in that all were qualified to be on

the ballot for the primary, all were receiving and expending primary
matching funds, and all were actively campaigning in the state, was

not nonpartisan. 1In that case, no specific objective criteria were
established prior to the selection of candidates, and no specific nonpartisan
rationale was provided to justify the selection of candidates.

While both the use of polls to measure "significance" and the
15% requirement are arbitrary, it appears that the LWVEF sought to
establish a criterion capable of objective application. In recognition
of the imperfection of public opinion polls, the LWVEF sought to

_4/ While the Commission in its debate regulations might have adopted
a "ballot standard", it in fact explicitly rejected such a standard.
Thus, where a sponsor has used a ballot standard, such as criteria #2,
but additionally imposed further criteria, the Commission should evaluate
those criteria to determine whether they are reasonable and nonpartisan.




First General Counsel's Report - MUR 1287
Page Four

use a range of independently conducted polls, Affidavit, Attachments C & E,
and retained a number of independent polling experts to advise on

the methodology utilized by the various polls and any variations which
should be taken into account because of the differing methodologies.
Affidavit at 10-12, 4 23. Therefore, while the use of polls to measure
voter interest and support may be highly suspect, the LWVEF appears to
have taken efforts to minimize the difficulty of measuring public

support in this manner. As to the 15% requirement itself, there appears
to be no specific basis for its selection other than that it was the
lowest figure recommended by the Advisory Panel. While it might have
been more reasonable to utilize the 5% figure in the Presidential
Election Campaign Fund Act, 26 U.S.C. § 9002(7), it appears from the

poll data that John Anderson would still have been the only nonmajor
candidate to meet that threshold. Affidavit, Attachments C & E. _5/

In any event, the Supreme Court in Buckley v. Valeo, 424 U.S. 1.(1976),
noted that the selection of a figure, such as the 5% used in the

Fund Act, is by its nature somewhat arbitrary, but indicated that the
courts would not overturn a congressional selection unless clearly
unreasonable. While the congressional selection of such a figure is
distinguishable from the choice by a private party of an arbitrary
figure, it would seem that the Commission should apply the same principle
to its review of a debate sponsor's selection of a threshold figure,
particularly in the absence of a specific direction by the Commission

as to the criteria to be used for participant selection. Accordingly,
since the 15% figure does not appear to be unreasonable, and since there
is no evidence that the 15% figure was selected for partisan reasons, _6/
it would not seem to violate the debate regulations.

B. Influence of Major Party Candidates

The complaint alleges that the influence of the major party
candidates over the selection criteria and over the structure of the
debates demonstrates their partisan nature. In support of this claim,

a variety of newspaper articles are included in the Appendix, one of
which quotes Ruth Hinerfeld, Chairman of the LWVEF as stating that the
League could change its rules. In their response, however, it is
indicated that Ms. Hinerfeld merely responded that the LWVEF would
review continued participation by minor party candidates based upon
criteria 3, should their standing in the polls change. Affidavit at 13,
Y 28. Furthermore, the affidavit indicates that the LWVEF Board
unanimously voted on August 9, 1980, not to change any criteria.
Subsequent to the filing of the complaint by Mr. Commoner, it has become

5/ Of course, the 5% figure in the Fund Act is not based on public
opinion polls, but upon actual votes cast-- a far more reliable indicator
of public support. Indeed, there is some suggesticon in the legislative
history of the Fund Act that public opinion polls were explicitly
rejected as a means of determining pre-election funding eligibility for
minor party candidates.

6/ The figure was recommended by the Advisory Panel, whose members were
chosen from a variety cf backgrounds. The LWVEF response gtates that
it was the lowest figure suggested, thus indicating that the Board of
the LWVEF had no partisan intent in the selection of the figure.
Affidavit at 8, ¢ 15.
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somewhat more apparent in the newspapers that the LWVEF did not respond
to any exerted "pressure" by major party candidates to change the
rules of the debates. The fact that the LWVEF established its criteria
independently of candidates on the basis of recommendations by the
Advisory Panel, and that the LWVEF did not change these criteria,
despite pressure, suggests that the influence of the major party
candidates over these debates was nil.

There is the additional suggestion in the complaint that the
negotiation with participating candidates over matters such as scheduling,
format, etc., also supports the conclusion that the debates are partisan
in nature. However, as to questions such as timing and location, it
is certainly not unreasonable for a debate sponsor to take into
consideration the legitimate campaign demands placed upon participating
candidates. There is no evidence that any change in scheduling has
been to the detriment of any candidate.

C. The Role of the Media

The complaint alleges that the role of the media in the scheduled
debates is further evidence of their partisan nature. No evidence is
specifically put forth in support of this allegation. According to the
LWVEF response, no consultation with the media occurred prior to the
issuance of the selection criteria and the selection of the locations
and dates. Affidavit at 4, ¢ 9. The locations of the debates were
selected by the LWVEF "on the basis of geographical diversity and

availability of physically suitable facilities,"” which are being
provided to the LWVEF free of charge. Affidavit at 9, ¢20. v
There is, therefore, no evidence to support the allegation that the
media has played any role in the sponsorship of these debates.

D. Subjective Intent of the Sponsor
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