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FEDERAL ELECTION COMMISSION
WASY1!N4CTfN flC 20461

October 16, 1980

CLIIF IL J)AIL
T< i - I  I

Robert i. Bauer, Esquire
Suite 406
1I1 0 1 S evcnteentn Stre et, N..
Washington, D.C. 20036

Re: MUR 1285

Dear Mr. Bauer:

You have previously been notified, via mailgram, of the
Commission's determination that there is no reason to believe
that your client, the McGovern Campaign Committee, violated
any provision of the Federal Election Campaian Act of 1971,
as amended.

Enclosed for your information is a copy of the General
Counsel's Report which was presented to the Commission, by
the Ofice or General Counsel, prior to its determination.

If you have any questions, please contact Carolyn Weeder,
the staff member assigned to this matter at (202)523-4529.

Sincere y -

General Coilnsel

-]s : +c
Co~nDr,, ,.olns .s e.o t



1-EDI RAL ELECTION COMMISSION

October 16, 1980

CLR..IILD MAIL

Robert Moore, Executive Director
National Reoublican Senatorial

I t te r:
227 Miassachusetts Avenue, N.E.
Washington, D.C. 20001

Re: MUR 1285

N Dear !1r. Moore:

You have previously been notified, via mailgram, of the
Co.-. 7ission's determination that there is no reason to believe
that the MIcGovern Campaign Committee; Midcontinent Broadcasting
Comany; or Joseph Floyd violated any provision of the Federal
LIecticn Cammaign Act of 1971, as amended.

Enclosed for your information is a copy of tle General
cunseis Report which was presented to the Commission, by the
-:fice of General Counsel, prior to its determination.

The Pederal Election Campaign Act allows a complainant to
seek judicial review of the Commission's dismissal of this
action. See 2 U.S.C. § 437g(a)(8).

-- you Va~ an; auestions, rlease contact Carolyn Ucede-,
tne staff member assigned to this matter at (202)523-4529.

Sincerely., -

,.a~c . . Steel/ e

uSe e e. te

L!, = - Joi ,2 : O ~ u



FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20401

October 16, 1980

CER T I iLD :AIL

RETURN RECEIPT REFUESTED

L. Adrian Roberts, Esquire
Dow, Lohnes, and Albertson
1225 Connecticut Avenue, N....
as i nqton, D.C. 20036

Re: MUR 1285

cw Dear Mr. Roberts:

You have previously been notified, via mailgram, of the
Commission's determination that there is no reason to believe
that your clients, the Midcontinent Broadcasting Company and

.... Joseph L. Floyd, violated any provision of the Federal
Election Campaian Act of 1971, as amended.

.Enclosed for your information is a copy of the General
Counsel's Report which was presented to the Commission, by
the Office of General Counsel, Drior to its determination.

If you have any questions, please contact Carolyn Weeder,
the staff member assigned to this matter at (202)523-4529.

SincerI? y,

/ ." / //

C es N. Steele
General Counsel

1SrI -< c C¢'7, -? ' 1 1 ' 1- 0- C



BEFORE THE FEDERAL ELECTION CC1ISSIN

in the Matter of )
Midcontinent Broadcasting, ) MUR 1285

et al.

CERTIFICATION

I, Marjorie W. E;mmrs, Recording Secretaxry for the Federal

Election Ccmission's Executive Session on October 15, 1980, do

hereby certify that the Commission decided by a vote of 6-0 to

take the following actions in MUR 1285:

1. Find no reason to believe that Miidcontinent
Broadcasting, Joseph Floyd, and the McGovern
Canpaicn Cormmttee violated 2 U.S.C. §441b(a).

2. Close the file.

Attest:

1 ate Marjorie W. Emmons
Secretary to the Commission
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F[.DFRAI ELECTION COMMISSION
V V, III\ 1( )', ) ( U,4f,

VMOPANDUM TO CHARLES STEELE

FROM: MAPJORIE W. ELMONS'YARGA-RET CHANEY

DATE: OCTOBER 14, 1980

SUBJECT: COMMENTS REGARDING MUR 1285

Attached is a zony of Cotmissoner Reiche's

vote sheet with co.m~ents regardi4ng MUR 1285.

Commissioner Friedersdorf submitted an objection to

MUR 1285 and the matter will be placed on the Amended Agenda

for Wednesday, October 15, 1980.

ATTAC0 S'NnT
Cop[" of Vote Sheet
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FEDERAL ELECTION COMMISS1ION

1323 , TRE£T \ .v
V\-,VAHI NCTO".DC. 2463

Date and Time Transmitted: THURSDAY, 10-9-80
COB

Coimissioner F-.EDERSDORF, AI:Z-'S, TIRNTA, MGA R Y, RE * la
C- , -

RETURN TO OFFICE OF COMMISSION SECRETARY BY: FRIDAY, OCTOBEItI0, 1980

X_1

MUR No. 1285 - First General Counsel's Report dated tV-9-80

(V/ I approve the reccmmendacion

( ) T object to the recommendation

COMMENTS:n &- 4

AP I1/W

S gna :re: a ~~?ou 4a

Kov

a 1.e:2/

X3 tV

= 
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FEDERAL ELECTION COMMISSION

MEMORANDUM TO: CHARLES STEELE

FROM: MARJORIE W. EMMONS/MARGARET CHANEY. 7'u--

DATE: OCTOBER 10, 1980

SUBJECT: OBJECTION - MUR 1285 - First General Counsel's
Report dated 10-9-80; Received in OCS 10-9-80,
3:03

The above-named document was circulated on an

EXPEDITED basis at 4:45, October 9, 1980.

Comissioner Friedersdorf submitted an objection at

12:59, October 10, 1980.

This matter will be discussed in executive

session on Wednesday, October 15, 1980.

r'



October 9,11980

MLmORANDMM TO: Marjorie W. Emmons

FROM: Ilissa T. Garr

SUBJECT: MUR 1285

Please have the attached First GC Repcrt distributed

to the Commission don an expedited basis. Thank you.

f 0



FERAL ELECTION COMMISSION
1325 K Street, N.W.

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

DATE AND TIME OF TRANSMITTAL
BY OGC TO THE COMMISSION /{- ' )

COMPLAINANT'S NAME:

RESPONDENTS' NAMES:

RELEVANT STATUTES:

MUR 1285
DATE COMPLAINT RECEIVED
BY OGC August 28, 1980
STAFF MMBER - Carolyn Weeder

Robert Moore, Executive
National Republican Senatorial Committee

Midcontinent Broadcasting
Joseph Floyd, President of

Midcontinent Broadcasting
McGovern Campaign Committee

2 U.S.C. § 441b(a)
2 U.S.C. § 431(9) (B) (i)
11 C.F.R. § 100.7(b) (2) C~~)

cJ,

INTERNAL REPORTS CHECKED: Closed MURs 486, 657, 819, and 1212

FEDERAL AGENCIES CHECKED: None

SUHMARY OF ALLEGATIONS

On August 28, 1980, Robert Moore, Fxecutive Director of the
National Republican Senatorial Committee, filed a complaint al-
leging that Midcontinent Broadcasting (KELO-TV, Sioux Falls,
South Dakota); Joseph Floyd, President of Midcontinent Broad-
casting and the McGovern Campaign Committee may have violated
2 U S.C. § 441b(a). Specifically, the complainant alleges that
the Midcontinent Broadcasting made a prohibitted corporate contri-
bution by deviating from its regularly scheduled programmina to
broadcast an additional edition of the news program "Face the
Ndtion" which featured Senator Georae McGovern.

Complainant further alleges that Joseph Floyd also violated
2 U.S.C. § 441b(a) in that he was responsible for the broadcasting
of the additional edition.

Accordingly, complainant alleges that the McGovern for
Senate Committee may have violated 2 U.S.C. § 441b(a) by "accepting"
the corporate contribution of the additional broadcast.

The Commission notified respondents of the allegations.
The Office of General Counsel received responses from Robert Bauer,
counsel for the McGovern Campaign Committee, and from L. Adrian
Roberts, counsel for Midcontinent Broadcasting and Joseph Floyd,
which are included as Attachments 2 and 3, respectively.
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An analysis of the activity complained of follows.

II. FACTUAL AND LEGAL ANALYSIS

The FECA addresses the issue of expenditures for the
broadcasting of news stories, commentaries, or editorials at
2 U.S.C. § 431(9) (B) (i). This provision specifically exempts
from the definition of an expenditure "any news story, com-
mentary or editorial distributed through the facilities of
any broadcasting station, newspaper, magazine, or other
periodical publication, unless such facilities are owned
or controlled by any political party, political committee,
or candidate."I/

Further, the regulations at 11 C.F.R. § 100.7(b) (2) also
allow for exemption of such expenditures as contributions:

Any cost incurred in covering or carrying a
news story, commentary, or editorial by any
broadcasting station newspaper, magazine, or
other periodical publication is not a contribution
unless the facility is owned or controlled by any
political party, political committee, or candidate,
. . is not a contribution.

Complainant has not demonstrated that the broadcast in
question was not a news story, commentary, or editorial. In
fact complainant acknowledges that the initial broadcasting
of the program at its "regularly scheduled" time is not in
violation of 2 U.S.C. § 441b in that "these broadcasts [shown
at the "usual" time] are normally exempt as a bona fide news
broadcast. "2/

However, complainant suggests that the additional broad-
casting of the same program, "in an entirely different time -
frame and category" than its regularly scheduled time, should
be considered violative of 2 U.S.C. § 441b.

1/ Complainant does not suggest that any entity other than the
idcontinent Broadcasting, a corporation, controls the broad-

castinq facilities.

2/ See complaint, page 1.
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The re-broadcasting of a news program does not alter its
classification as a news broadcast. Further, no provision of
the FFCA restricts the fremuency that a particular news prooram
can be broadcasted before it is considered as a contribution or
expenditure. Thus, the fact that Midcontinent Proadcastina
(11id/or Joseph Floyd broadcasted an "e':tra edition" of the
proaram does not moot the exemption afforded to such programs.

The Cormission has cons idered the exemnt ion af forded by
2_1 u.S.C. § 431(9)(F)(i) in several mast cases..',, Snecifically,
SURs 4E6, 819, 657 and 1212 pertain to this same issue. For
example, in M}PR 486, the Commission determined that newspaper
articles (columns) written by federal candidates Jurinq the
time of their campaicns fell within the exemption. In MUP 819,
the Commission determined that the Lroadcasting of a special
docutentar' which featured a specific conoressMan and which aired
on thrue dates was nct a contributicn and/for expenditure by the
broadcastinc station.

imila,-i', 1 in MLT , 657, the Commission. determined that
tie broac.acastina of an ed ito_-ial encorsinc- a specific senatorial
candidate was not a contribution cr exrenditure. Further,
~n iii? 1112, the Coz-ission determine5 that the hroadcastinc
of a ta1k sho, featurino an interview wi th a spe fic
conores onal cand]idate which was not a -art of the show's

rcccranminc was -ot a cu ntriutuon rrsuant
to the Act.

Th:s, the Comm i..... .as cerlv established that the re-
L roacastinc of a news rroora m, such as the one at issue, which
is aired at a time other than its "re(ular" time is not a
contribution or expenditure pursuaant to 2 U.s.C. § 431(9)(P)(i).

in view of the fact that the rronram "Face the Nation"
is a Lna fide news rrograr, the broadcast Cf which is not
a contri-ution or exnend( itUre rursuant. to the Act, the Office
of Gencral Counsel recommends that the Commission find no
reason to Lel ieve that "idcontinent Froadcastirn, Joseph
F loyd, and the ']cCovern Campaicn Committee violated 2 U.S.C.

§ 441b( )? and close the file in this matter.

- . n caser rv: c-rr-c to Zerei::, (-e oscastinc -cilities
7e -e net cv7ne or controlled . 1v any v ol it ical art,,

:o Iticai co~ittee or canidte.
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RE COM FNDAT IONS

I• Find
Joseph Floyd,
2 U.S.C. § 44

no reason to believe that
and the McGovern Caripaign
lb(a).

Midcontinent Proadcastino,
Committee violate&

2. Close the file.

Attachments

I. Complaint (2 paqes)
2. Response from McGovern Campaign Committee (2 races)
3. Response from M idcontinent Proadcastino and Joseph Floyd

(4 rages)
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United States of America

Before The

FEDERAL ELECTION COMMISSION

ROBERT MOORE, EXECUTIVE DIRECTOR
NATIONAL REPUBLICAN SENATORIAL

COMMITTEE

:227 Massachusetts Avenue, N.E.
Washington, D.C. 20001

Complainant,

flyV.

MIDCONTINENT BROADCASTING
KELO-TV
Sioux Falls, South Dakota,

and

JOSEPH FLOYD, PRESIDENT
MIDCONTINENT BROADCASTING
:;Sioux Falls, South Dakota

and

'IMCGOVERN CAMPAIGN COMMITTEE
iP.O. Box 1980
7Sioux Falls, South Dakota 57102

Respondents.

Complaint

MUR

co

COMPLAINT

Robert Moore, being duly sworn deposes and complains

jof the above Respondents as follows:

I. That he is reliably informed of the facts alleged

in this complaint by persons who observed the events described

land whose names will be disclosed to the Commission if necessary.

II. That on Sunday, August 17, 1980, television station

jKELO-TV of Sioux Falls, South Dakota carried, as their regularly

11scheduled program, an issue of "Face the Nation", a C.B.S.

11network production,

III. That such program featured Senator George McGovern

as the speaker and no complaint is lodged concerning that portion

which was regularly scheduled since these broadcasts are normally

i exempt as a bona fide news broadcast.

AIcbole.

RECEIVE[

80 AU023 Pi2:
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IV. Contrary to the usual, normal and stated broadcasting

procedures, however, the respondent, KELO-TV, for the first

time known to informants, interrupted regularly scheduled

programming to run an extra edition of this issue of "Face the

Nation" in an entirely different time-frame and category.

V. That your complainant believes that such deviation

dfrom noranal practice results in a prohibited corporate contribution,

.(See: A.O. 1976-86) by respondent television broadcasting

corporation and that your complainant believes that the same was

due to the actions of respondent Joseph Floyd, President of such

corporate respondent and a known advocate of the respondent

McGovern Campaign.

VI. That such corporate contribution is illegal and

improper under the Federal Election Campaign Finance Act and

the regulations of the Federal Election Commission.

ROBEfRT M 'RE

DISTRICT OF COLUMBIA :
: SS:

CITY OF WASHINGTON

On this Q day of August, 1980, personally appeared

!iRobert Moore, who being duly sworn and recognizing the penalties

1of perjury under 18 U.S.C. 1001 did swear that the above facts

i were true and correct to the best of his knowledge and belief,

and were based upon information and belief obtained from reliable

sources whose names will be divulged on request of the Federal

Election Commission.

Notary Public, District of Columbia
Prepared by: "-/

James F. Schoener
Jenkins, Nystrom & Sterlacci, P.C.
2033 M Street, N.W., Suite 504
Washington, D.C. 20036
(202) 293-2505



ROBER-I F. BAUER
SUITE 406

1 101 SE . ENTEENTH STREET. N.W

WASH!NGTN DC 20036 (202) 296-0555

Seenember 25, 1980

.'r. Charles Stele
leneral Counsel

Eceral l1 cti C C:n:ission

1325 K Street, N.
;;as~nicton, D.C.

oRE: MUR 1285<

Dear Sir:

On Auust 29, !Q80 the Pina' Renub1ican S;natoral
CT7±r~ttee (NPSC), :zicd a co'rl:a~nt all!]ecin. o_  violations of the

At bv the foo,,;i::D nartis: ) the coe- . Ca-an Com=t-

tee ("the Committee") ; 2) MidContinent Broadcastinc (includinq
z I..... . o +--" 3, oeph

CEO-v, its.... station in Sin,':' zalas, .m , .. ,a.otc:j ," Joeo

n o.7 , President of MidCont-innt Sroacastinc. r.he comp!aint

_-ac th a , -' - ue of a Sc 7 . C
tn t Nion" ne s Intervie,,, rc ran :eaturin Sena:or M.cCovern
.- r0 Aust 17, 128C, YidContinent Broadcastino anu its President

. -- i - t, an- s:

c--~ -C t rCG

o here f,-t Cune t '' as inor-Ised
e- : o- t- the "TRSC esh,'s now C st i t oar

,.:e _ ..... , oe .a . ... . .. . ,- nci~:, ts c- ,o .~

on reint to .,.C Counsel, ... st to wt hdrawC-) r. V C_77lT- :7 . , .7
~as orally co,~nicaned by biT to FEC sra:z. ~ .- at the FEC

has a0so 1normd the, -Com-itte. howe-,L ,_r.s recuest does

not relieve t Co.-s.sio. 0: its o1SatSn 01 .e soIe action
n c i-ai Aaordinlv, wnileRSC has t ient concluded

is .ith:;t " r it h >cover, Camnaian
Cnn i i ses ster here, for the record , its concurrence

in that on o iw

T> .  Tc', , : _, Nton" x,,oerun .. .. n cuesrioen c"nsti tted ._ , a

n ' r, and] as suc its orcn:onst w,;r O:.: wct fo

ttio S ostci,

news story, cobuFiaiv, ctci. s it....

thro'ch th' : ,cilties .*.... . .c: , adc--st'ne snc1 '' on,,
newsmqm'-, o-aoazine, or o~~.:iv n*.k'ricd SiS r'blicntion,

C-ltia pntnv, -o11t= i O:mSt. or canc IIte"

c . .... ;, C rc

s r 0. (b} ( ) 1Ofi-8 (l) (?) U.;3icr exem.t astc

s c, roenti. of "conribution" and

"e-1d re , res r c ' : 
- "

A Cj/Q)



Mr. Charles Steele
September 25, 1980
Paae 2

L.1% -, I II f,

R0O11"R'l F. BAI,!1,

Itiis evident frm thes-e -,rovisions of the ,ct and Reaulations
T:hat The additional "Face the ':ation" broadcast of KELO-TY cannot
be an illegal corporate contribution or exDenditure.*

As the complaint of the NRSC is, therefore,
foundation whatsoever in the Act or F-culations,
Camnaicn Committee r.c.uests t-hat it be imedatel

without any
the >HcGovern
\" di smisscd.

v our s,

,cI obcrt .auer
Counsel fcr the;Ic~overn Carp~aign Comrittee

RFB: pea

* In s uort_ of its -ojit ,
which is wholly inap, .
o w er a bi c, ard C
L!e n course o- its laS.i

i1  , rd  a-I-ver t s . 7 .' C
_ ._, c b'¢a cror .©ratlo o' .

reL ,ed, of couirsc, to a .
broadcast news stories.

C t isory Oinin i 96-n6
C -nion addresses The auestion

V col' pro e a disco',nt, outside
s, fci te dislav of a -olitia 

c.a... 11,0T under-
a- P 3 . atcr als is in no way

s o i chec of its 'ut' ,o
,_n< ..... ?,L-',aries in the ulic.

' ",

('.~- >) -r.
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20FRED W. ALSE;TSCN " THOMAS W. 9VILSON
202/862-3051

September 26, 1930

Federal Election Co=mission
1325 K Street, N.IT.
Wasihington, D.C. 20463

Re: Robert Moore, Executive Director, National
Republican Senatorial Committee versus Midcontinent
Broadcasting and Joseph Floyd, President,
Midcontinent Broadcasting and McGovern Campaign
Cottee; MUR 12S5

- Attention: Ms. Carolyn Weeder

T l ri reply, on behalf of Midcontinent
c Broadcasting Co. and Joseph L. Floyd, to the above-referenced

commiaant.

The factual background of this matter is as follows.
Station "ELO-T71, a CBS affiliate in Siou.: Falls, South Dakota,
regularly carries the CBS program, Face The Nation, at 11:00 p.m.
we_ ilV; on Sunda', evenings. When the station learned that
.Senator :ccovern was to be interviewed on the Aucust 17, 1930

edition of that program, it was decided to air the program
at 3:00 p.m. on August 17. This decision was based solely
upon the station' news judgment that an interview on

national Le.evision with a member of Congress from South Dakota
waqs especiallv newsworthy to residents o4f South Dakota and
should be carried in a more desirable time period. No
conseelration whatsoever was given to the question of whether
Senator McGovern's appearance would aid or hinder his campaign
for re-election. * /  The decision was also made not to delete

•I t th _e nt scheduii-c decision was made, the
interv, c w .na not a:nFI crd a~nd the station
could not know whether it would turn buE 1avorably or un-
favorably from Senator McCovern's standpoint.

-. I-S
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Federal Election Cormxission
September 26, 1980
Page Two

the program in its regularly scheduled 11:00 p.m. time slot
because taere was insufficient time to nublicize the 3:00 p.m.
broadcast in the local TV Guide or in the local newspa0er.
Thus, to have eliminated the 11:00 p.m. broadcast would have
been a disservice to viewers who were una..are o: the 3:00 p.m.
broadcast.

S'ort!~ after :Tust 17 and oIor to the filing of the
comolaint, the station offered free and eaual time to U.S.Reor'esenaatrnve Ja:;es Abdnor, the Repubica addt o_-L 7 ' _ _i o candidate for
the U.S. Senate. Rerasentative Abdnor !te- agreed to
consider usinc ree time on the station. Ve understand
that at the recst of Rerssentative .onor, the National
Reoublican Senatorial Comrttee has acviseJ the FEC that
they would have no objection to dismissal of th- complaint.

Sace T", a+- s a news inte ;o.- produced
"in Wantton, the N.s Decart-t of the CBS
Network. Correspondents interviewinq Senator McGovern on

-- Au ust 1 7 wero Ge Hrm an Zf C 2, .' John Mashek of
TJ.S. :ewS= nec a ; 'crt an' Sear o- CBS News.
I haio S-- -hhat Face The

. -2 ne.s an le zierie- exe..ot from
tho ecua t recuirerents of Sectone 315 of the

- Comuiatuonsn-Jn o 1934,- -. Its rationae is that produc-
Zion .-. control o, tee eection or subjects

a-,,- Oa-t cI-ran, n;san L n u o the format, are such
that the prr .. .. se tbno used as a
partisan cam- amgn vehicil1 by an inte - r- " . e-andidate.
See Leters t Andrew J. Easte, 40 FCC 307 (1960), Lar Daly,
40...C 3 0 (i..0) , Te. Frank Kow..aski, 40 FCC 353 (1962) ;

"te..r-an to Yt. fc-Dr .S Senator C :-cfitmoe, 40 -'CC 368 (1962)

The FCC has further held that ohanqes in the time
and lencth of a ne... s rnt-L ,e .w a do not detract from
its non-prti-an nature ,and thus, suc a program remains

A. prog i redmains

(soei-. c)



Federal Election Commission
September 26, 1980
Page Three_

"zecause of the importance of an upcoming

election, networks or stations some times
increase the length of regularly scheduled
news interview programs featuring one or
or=c.ndidates. They also may change the

ti.-s at which the nrora cis are broadcast
in order to reach larger audlences. Unless
there is evidence that a station's or net-
work's decision to lengthen the program
or chance its time -: ricd wa unrcasonable
or made in bad faith, the program does not
loose its news inter e,:emt on. A broad-
caster 'a; 'in the exerci -1 of its good faith
news judement, lengthen a "bona fide news
interview' without destroying tHe exemption

rovidd. * * * Alo, the mere change in
placement of a Droeram whch , would other-
.se 7= cua 1f for e.e, tJ .c a c ses not remove
th~e eemion because it is broadcast in
other than at its reauiariv scheduled time
sloe. '" [Footnotes omitted] (The Law ofPc l t ce"B o a e s ti e a d C ab l e ti n e

:,al Rris,..e-, VoL 43, X 15, c. 36366-
k" = _ (- _ " 1S- 7AecesdO , Auous t .6, 19,3)

We would add chat,_ in cowy.on with all teli--svion stations,
KELO-'T fremcuentl broadcasts ncws, including news interviews,
more than one -time, and-, wen circm-stances warrant, broad-
casts news, includinr news interviews, at other than regularly
scheduled times.

ns _,t foreroinc] fa.cts clearly show that the
station mace a decision , based upen readily understandable
journalistic factcrs and in accordance with normal and
usual station practices, to resc.edulc a non-poartisan news

m pram produced and controlled by a highly respected network
news orcanizatio By no stretc.,- of the imagination could this
be con.L ad 1 -,:-a1 campacn contribution__ . To do so
would have the most ar reaching7 consequences., including
interference in 9.nd disruption o1 the operations of all types
of new;s gaethcr--in- co~runications meia, the raising of
fundamental Firts S n COment aues4i, and the creation of a
direct con f i i itstatn lice- . reseonsibilities imnosed
by thE FC .o air-n-'.;s. ant oubic affairs prorar ing.

L L _ .
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However, we believe that the F2's own
consequences by specifically excluding
of a "contribution" "Any cost incurred
7 news story, commentar', or editorial
sta tion, newspaper, magazine, or tner
S. .'" (Section 100.7 (b) (2)).

rules wisely avoid such
from the definition
in cove ring or carrying
by any broadcasting
pericdical publication

For all of the above reasons, .iidcont'nent Broadcasting
Co. and Joseph L. Floyd respecz fuiiy request that you dismiss
ta: conz!aint.

Raectui_ I su'wbitted,

MIDCONTINENT BROADCASTING CO.
and JSE-r L. 1LOYD

kr-j----

L. Adrian ioer_s

torne y

T. Adrian Roberts, Esauire
Do. Lohnes & Albertson
125 Connecticut Avenue, N.W.

a ashino: D.C. 20036

A ~
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OF COUNSEL

FRE- W ALBERTSON " THOMAS A. WILSON

September 26, 1980

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Robert Moore, Executive Director, National
Republican Senatorial Committee versus Midcontinent
Broadcasting and Joseph Floyd, President,
Midcontinent Broadcasting and McGovern Campaign
Committee; MUR 1285

Attention: Ms. Carolyn Weeder

Gentlemen:

This letter will reply, on behalf of Midcontinent
Broadcasting Co. and Joseph L. Floyd, to the above-referenced
complaint.

The factual background of this matter is as follows.
Station KELO-TV, a CBS affiliate in Sioux Falls, South Dakota,
regularly carries the CBS program, Face The Nation, at 11:00 p.m.
weekly on Sunday evenings. When the station learned that
Senator :cGovern was to be interviewed on the August 17, 1980
edition of that program, it was decided to air the program
at 3:00 p.m. on August 17. This decision was based solely
upon the station's news judgment that an interview on
national television with a member of Congress from South Dakota
was especially newsworthy to residents of South Dakota and
should be carried in a more desirable time period. No
consideration whatsoever was given to the question of whether
Senator McGovern's appearance would aid or hinder his campaign
for re-election.- The decision was also made not to delete

*7 At the time the scheduling decision was made, the

interview had not taken placS cFlpyd. 1 d the station
could not k;now whether it would turn but4avorably or un-
favorably from Senator McGovern's standpoint.
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the program in its regularly scheduled 11:00 p.m. time slot
because there was insufficient time to publicize the 3:00 p.m.
broadcast in the local TV Guide or in the local newspa0er.
Thus, to have eliminated the 11:00 p.m. broadcast would have
been a disservice to viewers who were unaware of the 3:00 p.m.
broadcast.

Shortly after August 17 and prior to the filing of the
complaint, the station offered free and equal time to U.S.
Representative James Abdnor, the Republican candidate for
the U.S. Senate. Representative Abdnor later agreed to
consider usinc, free time on the station. We understand
that at the request of Representative Abdnor, the National
Republican Senatorial Co-mnittee has advised the FEC that
they would have no objection to dismissal of the complaint.

Face The N 'ation is a news interview,; program producedin Washinaton, D.C. by the News Decartment of the CBS

Network. Correspondents interviewing Senator McGovern on
August 17 were George Herman of CBS News, John Mashek of

.S. , ews and World -1eort, and Ssan Spencer of CBS News.
The Federal Communications Commission has held that Face The
Nation is a bona fide news interview proaramr- exemt " - from
the ecual time recuirements of Section 315 of the
Communications Act of 1934. Its rationale is that produc-
tion and control of the program, the selection of subjects
and participants, and the nature of the format, are such
that the program is not susceptible to being used as a
partisan campaign vehicle by an interviewee-candidate.
See Letters to Andrew J. Easter, 40 FCC 307 (1960), Lar Daly,
40 FCC 310 (1960) , iion. Frank Kowalski, 40 FCC 353 (1962);
telegram to Yates for U.S. Senator Committee, 0 FC 368 (1962)

The FCC has further held that chances in the time
and length of a news interview procram do not detract from
its non-nartisan nature and, thus, such a program remains
exempt:
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"Because of the importance of an upcoming

election, networks or stations sometimes
increase the length of regularly scheduled

news interview programs featuring one or
more candidates. They also may change the
times at which the programs are broadcast
in order to reach larger audiences. Unless
there is evidence that a station's or net-
work's decision to lengthen the program
or change its time period was unreasonable
or made in bad faith, the program does not
loose its news interview exemption. A broad-
caster may 'in the exercise of its good faith
news judgment, lengthen a "bona fide news
interview" without destroying the exemption
provided. * * * Also, the mere change in
placement of a program which would other-
wise qualify for exemption does not remove
the exemption because it is broadcast in
other than at its regularly scheduled time
slot.'" [Footnotes omit]ted (:he Law of
Political Broadcastin. and Cablecasting,
Federal Register, Vol. 43, No. 139, p. 36366-
Wednesday, August 16, 1979).

We would add that, in common with all television stations,
KELO-TV frequently broadcasts news, including news interviews,
more than one time, and, when circumstances warrant, broad-
casts news, including news interviews, at other than regularly
scheduled times.

In sum, the foregoing facts clearly show that the
station made a decision, based upon readily understandable
journalistic factors and in accordance with normal and
usual station practices, to reschedule a non-partisan news
program produced and controlled by a highly respected network
news organization. By no stretch of the imagination could this
be considered an illegal campaign contribution. To do so
would have the most far reaching conseguences, including
interference in and disruption of the oDerations of all types
of news gathering corr unications media, the raising of
fundamental First -mendment cuestions, and the creation of a
direct conflict with station licensee responsibilities imposed
by the FCC to air news and public affairs proaramming.
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However, we believe that the FEC's own rules wisely avoid such
consequences by specifically excluding from the definition
of a "contribution" "Any cost incurred in covering or carrying
a news story, commentary, or editorial by any broadcasting
station, newspaper, magazine, or other periodical publication
* . ." (Section 100.7 (b) (2)).

For all of the above reasons, :idcontinent Broadcasting
Co. and Joseph L. Floyd respectfully request that you dismiss
the complaint.

Respectfully submitted,

MIDCONTINENT BROADCASTING CO.
and JOSEPH L. FLOYD

L. Adrian Roberts

Their Attorney

L. Adrian Roberts, Esquire
Dow, Lohnes & Albertson
1225 Connecticut Avenue, N.W.

Washington, D.C. 20036



MIDCONTINENT BROADCASTING COMPANY

PHILLIPS AT 13TH ST. SIOUX FALLS, S.D. 57102
TELEPHONE 605P336P1100

UOSEP26 P3: 42

Federal Election Commission
Washington, D.C. 20463

RE: Robert Moore, Executive Director, National
Republican Senatorial Committee versus Midcontinent
Broadcasting and Joseph Floyd, President,
Midcontinent Broadcasting and McGovern campaign
Committee; MUR 1285

Attention: Ms. Carolvn Weeder

Gentlemen:

On behalf of Midcontinent Broadcasting Co. and Joseph L. Floyd.
respondents in the above-referenced complaint, please be advised
that Dow, Lohnes & Albertson will represent those two respondents
and are authorized to receive anv notifications and other
communications from the Commission. L. Adrian Roberts (862-8051)
and Charles J. McKerns (862-8048) of that firm will have
primary responsibility.

A copy of the firm's letterhead is attached hereto.

Respectfully submitted,

MIDCONTINENT BROADCASTING CO.
and JOSEPH L. FLOYD

Date September 8, 1980

and as President for
Midcontinent Broadcasting Co.
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Federal Pl -' ton Commission
1325 K Street, A.W.

Washington, D.C. 20463

* Attention: Ms. Carolyn Weeder



LAW OFFICES

ROBERT F. BAUER
SUITE 406

C ~ur~ ~ 10 01 SEVENTEENTH STREET. N.W.
WASHINGTON, D.C. 20036 (202) 296-0555

September 25, 1980

Mr. Charles Steele
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C.

RE: MUR 1285
Dear Sir:

On August 28, 1980, the National Republican Senatorial
Committee (NRSC) filed a complaint alleging violations of the
Act by the following parties: 1) the McGovern Campaign Commit-
tee ("the Committee"); 2) MidContinent Broadcasting (including
KELO-TV, its station in Sioux Falls, South Dakota); 3) Joseph
Floyd, President of MidContinent Broadcastina. The complaint
alleged that, by virtue of a special showing of the CBS "Face
the Nation" news interview program featurina Senator McGovern
on August 17, 1980, MidContinent Broadcasting and its President
had made, and the McGovern Campaign Committee had accepted, an
illegal corporate contribution. The McGovern Campaign Committee
contends that this complaint is wholly without merit, and should
be immediately dismissed.

It is noted here first that Counsel to the NRSC has informed
the Committee that the NRSC wishes now to withdraw its complaint
on this matter. Accordina to NRSC Counsel, a request to withdraw
was orally communicated by him to FEC staff. Staff at the FEC
has also informed the Committee, however, that this request does
not relieve the Commission of its obligation to take some action
on the complaint. Accordincly, while NRSC has evidently concluded
that its own complaint is without merit, the McGovern Campaign
Committee wishes to register here, for the record, its concurrence
in that point of view.

The "Face the Nation" program in question constituted a
bonafide news story, and as such its broadcast was exempt from
the contribution and expenditure limitations of the Act. Speci-
fically, §431(9)(B) excludes from the definition of "expenditure":

"any news story, commentary, or editorial distributed
throuch the facilities of any broadcastina station,
newspaper, maaazine, or other periodical publication,
unless such facilities are owned or controlled by any
political party, political committee or candidate"
See also §100.7(b) (2) and §100.8(b)(2) which exempt such
news programminq from the definitions of "contribution" and
"expenditure", respectively.
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LAW OFFICE.

ROBERT F. BAUER

It is evident from these provisions of the Act and Regulations
that the additional "Face the Nation" broadcast of KELO-TV cannot
be an illegal corporate contribution or expenditure.*

As the complaint of the NRSC is, therefore, without any
foundation whatsoever in the Act or Reaulations, the McGovern
Campaign Committee requests that it be immediately dismissed.

er9truly yours,

.obert F'. auer
Counsel for the

McGovern Campaign Committee

RFB: peg

* In support of its position, 2RSC cites Advisory Opinion 1976-86,
which is wholly inapposite. That Opinion addresses the auestion
of whether a billboard company could provide a discount, outside
the normal course of its business, 'or the display of a political
billboard advertisement of a molitical candidate. The under-
writing by a corporation of campaicn materials is in no way
related, of course, to a news station's discharae of its duty to
broadcast news stories or news commentaries in the oublic interest.
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MS. CAROLYN WEEDER
General Counsel's Office
Federal Election Commission
1325 K Street, N.W.
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September 15, 1980

Ms. Carolyn Weeder
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

RE: MUR 1285
Dear Ms. Weeder:

This letter confirms that I am authorized to represent
the McGovern Campaign Committee in the above captioned matter.

We will be responding shortly to the complaint filed
August 28 by the National Republican Senatorial Committee.

Very truly yours,

Robert F. Bauer

RFB: peg

I E M
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Ms. Carolyn Weeder
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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FEDERAL ELECTION COMMISSION
WASHINGTON, DC 204b3

, 4 %August 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

McGovern Campaign Committee
P. 0. Box 1980
Sioux Falls, South Dakota 57102

Re: MUR 1285

Dear Sir or Madam:

This letter is to notify you that on August 28, 1980
the Federal Election Commission received a complaint which
alleges that your Committee may have violated certain sections
of the Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR
1285. Please refer to this number in all tuture correspendence.

Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against your Committee
in connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. it no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12)(A) unless you notity
the Commission in writing that you wish the matter to be made
public.

It you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of representation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications trom the Commission.
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If you have any questions, please contact Carolyn Weeder,
the staff member assigned to this matter at (202) 523-4529.
For your information, we have attached a brief description of
the Commission's procedure for handling complaints.

General Counsel

Enclosure

1. Complaint
2. Procedures



(FEDERAL ELECTION COMMISSION
\A Ii INCION, DC 2040,3

August 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Robert Moore
Executive Director
National Republican Senatorial

Committee
227 Massachusetts Avenue, N.E.
Washington, D. C. 20001

Dear Mr. Moore:

This letter is to acknowledge receipt of your
complaint of August 27, 1980, against Midcontinent
Broadcasting, Joseph Floyd, and McGovern Campaign
Conrmmittee which alleges violations of the Federal
Election Campaign laws. A staff member has been
assigned to analyze your allegations. The respondent(s)
will be notified of this complaint within 5 days and a
recommendation to the Federal Election Commission as to
how this matter should be initially handled will be made
15 days after the respondents' notification. You will
be notified as soon as the Commission takes final action
on your complaint. Should you have or receive any additional
information in this matter, please forward it to this office.
For your information, we have attached a brief description
of the Commission's procedures for handling complaints.

General Counsel

Enc o,, ur."',
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

August 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Joseph Floyd
President
Midcontinent Broadcasting
Sioux Falls, South Dakota

Re: MUR 1285

Dear Mr. Flyod:

This letter is to notify you that on August 28, 1980
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR
1285 Please refer to this number in all future correspendernce.

Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against your Committee
in connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and § 437g(a)(12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you intend to be represented by counsel in this matter,
Please advise the Commission by sending a letter of creLresentation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications from the Comiwission.
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If you have any questions, please contact Carolyn Weeder,

the staff member assigned to this matter at (202) 523-4529.

For your information, we have attached a brief description of

the Commission's procedure for handling complaints.

General Counsel

Enclosure

1. Complaint
2. Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

August 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Midcontinent Broadcasting
KELO-TV
Sioux Falls, South Dakota

Re: MUR 1285

Dear Sir or Madam:

This letter is to notify you that on August 28, 1980
T the Federal Election Commission received a complaint which

alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR

- 1285. Please refer to this nu-iber in all future correspendence.

Ck' Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against your Committee
in connection with this matter. Your response must >e submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Co a.nission -nay ake C!irther action

- based on the available information.

Please submit aniy factual or legal materials which you
believe are relevant to the Commission's analysis of this -natter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and.§ 437g(a) (12) (A) unless you notify
the Commission in writinj that you wish the matter to be made
public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of re)resentation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications from the ComAinission.
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If you have any questions, please contact Carolyn Weeder,
staff member assigned to this matter at (202) 523-4529.
your information, we have attached a brief description of
Commission's procedure for handling complaints.

General Counsel

En closure

Complaint
Procedures
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United States of America

Before The

FEDERAL ELECTION COMMISSION

ROBERT MOORE, EXECUTIVE DIRECTOR
NATIONAL REPUBLICAN SENATORIAL

COMMITTEE
227 Massachusetts Avenue, N.E.
Washinqton, D.C. 20001

Complainant,

V.

MIDCONTINENT BROADCASTING
KELO-TV
Sioux Falls, South Dakota,

and

JOSEPH FLOYD, PRESIDENT
MIDCONTINENT BROADCASTING
Sioux Falls, South Dakota

and

MCGOVERN CAMPAIGN COMMITTEE
P.O. Box 1980
Sioux Falls, South Dakota 57102

Respondents.

Complaint

MUR

co

COMPLA I NT

Robert Moore, beinq (Ply sworn deposes and complains

of the above R.spondents as fo[lows:

I. That he is reliably informed of the facts alleged

in this c.-)mplaint by persons who observed the events described

and whose names will be disclosed to the Commission if necessary.

IT. That on Sunday, Auqust 17, 1980, television station

KELO-TV of Sioux Falls, South Dakota carried, as their regularly

scheduled program, an issue of "Face the Nation", a C.B.S.

network product ion.

III. That such program featured Senator George McGovern

as the speaker and no complaint is lodqed concerninq that portion

which was regularly scheduled since these broadcasts are normally

exempt as a bona fide news broadcast.

()gs
0 1 r)
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IV. Contrary to the usual, normal and stated broadcasting

procedures, however, the respondent, KELO-TV, for the first

time known to informants, intcrrupted' regularly scheduled

programming to run an extra edition of this issue of "Face the

Nation" in an entirely different time-frame and category.

V. That your complainant believes that such deviation

from normal practice results in a prohibited corporate contribution

(See: A.O. 1976-86) by respondent television broadcasting

corporation and that your complainant believes that the same was

due to the actions of respondent Joseph Floyd, President of such

corporate respondent and a known advocate of the respondent

McGovern Campaign.

VI. That such corporate contribution is illegal and

improper under the Federal Election Campaign Finance Act and

the requlations of the Federal Elect ion Commission.

ROBE- T M 6RE

DISTRICT OF COLUMBIA
SS:

CITY OF WASHINGTON

On this 0A day of Augjust, 1980, personally appeared

Robert Moore, who being duly sworn and recognizing the penalties

of perjury under 18 U.S.C. 1001 did swear that the above facts

were true and correct to the b1esi: ol his knowledge and belief,

and were based upon information and belief obtained from reliable

sources whose names will be divulged on request of the Federal

Elction Commission.

Notary Public, District of Columbia

Prepared by:

James F. Schoener
Jenkins, Nystrom & Sterlacci, P.C.
2033 M Street, N.W., Suite 504
Washington, D.C. 20036
(202) 293-2505
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National Republican Senatorial Committee

-227 Massachusetts Avenue, N.E.
.- Washington, D.C. 20002

Federal Election Ccmission
1325 K Street, N.W.
5th Floor
Washington, D.C. 20463
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FEDERAL ELECTION COMMISSION

1125 K S1Rft[ N.W

WAIONGION.D.C. 20461
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