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WRITER'S DIRECT DIAL NO.:

(202)se1- 1572

Charles N. Steele, Esquire
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MJR 1272
Dear Mr. Steele:
Enclosed please find a check in the amount of
T™wo Thousand Five Hundred Dollars ($2,500.00) as payment
of the civil penalty by Friends of Alaska pursuant to the
conciliation agreement in the above-captioned matter.

Sincerely,

Jan W. Baran
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BAKER & HOSTETLER
818 CONNECTICUT AVE., N. W.
'\, WASHINGTON, D. C. 80006

~Charles N. Steele, Esquire
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 12, 1983

Charles L. Fishman, Esquire
1575 Eye Street, N.W.

Suite 350

washington, D.C. 20006

MUR 1272
Dear Mr. Fishman:

This is in reference to the complaint your client,
Robert L. Mitchell of Friends of Mike Gravel, filed with the
Commission on August 7, 1980, concerning allegations of
violations of the Federal Election Campaign Act of 1971, as
amended ("the Act"), by Friends of Alaska and others.

After conducting an investigation in this matter, the
Commission determined there was probable cause to believe
that Friends of Alaska violated 2 U.S.C. § 44la(a) (1) (A), a
provision of the Act. On May 10, 1983, a conciliation
agreement signed by respondent's counsel was accepted by the
Commission, thereby concluding the matter. A copy of this
agreement is enclosed for your information.

The file number in this matter is MUR 1272. If you
have any questions, please contact Jonathan Levin, the
attorney assigned to this matter, at 202-523-4529.

Sincerely,

..Chazles N. Steele
General Counsel

% oS¢
Associate General Counsel

Enclosure
Conciliation Agreement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 '

May 12, 1983

Jan W, Baran, Esquire
Baker and Hostetler

818 Connecticut Avenue, N.W,
wWashington, D.C. 20006

MUR 1272
Friends of Alaska

Dear Mr. Baran:

On May 10, 1983, the Commission accepted the
conciliation agreement signed by you on behalf of your
client, Friends of Alaska (FOA), in settlement of a
violation of 2 U.S.C. § 44la(a) (1) (A), a provision of the
Federal Election Campaign Act of 1971, as amended.
Accordingly, the file has been closed in this matter, and it
will become a part of the public record within 30 days.
However, 2 U.S.C. § 437g(a) (4) (B) prohibits any information
derived in connection with any conciliaticn attempt from
becoming public without the written consent of the
respondent and the Commission. Should vou wish any such
information to become part of the public record, please
advise us in writing.

You are reminded that Paragraphs VII and XI of the
agreement require that respondent pay the civil penalty
within 30 days after the agreement becomes effective. 1If
such payment is not made in a timely manner, the Commission
may institute a civil sujit for relief against your client in
accordance with Paragraph IX.

Enclosed you will find a fully executed copy of the
final conciliation agreement for your files.

Sincerely,

Charles N, Steele
General Counsel

Kenneth A. Gro¥s
Associate General Counsel

Enclosure

Crr~sYsadsAn AAavacr—car &
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BEFORE THE FEDERAL ELECTION comussion SIAPREE Pi: §@

In the Matter of

)
Friends of Alaska MUR 1272
CONCILIATION AGREEMENT

This matter was initiated by a signed, sworn, and notarized
complaint by Robert Mitchell, Treasurer of Friends of Mike
Gravel. An investigation has been conducted, and probable cause
to believe has beep found that Friends of Alaska ("Respondent")
violated 2 U.S.C. § 44la(a) (1) (A) by making an excessive in-kind
contribution to Alaskans for Gruening.

NOW, THEREFORE, the Commission and Respondent, having duly
entered into conciliation pursuant to 2 U.S.C. § 437g(a) (4) (A) (1)

do hereby agree as follows:

?
(@

i The Commission has jurisdiction over the Respondent,
and the subject matter of this proceeding.
LT Respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter.

2 £ 8 Respondent enters voluntarily into this Agreement with

339740

the Commission.
1v. The pertinent facts in this matter are as follows:
b Respondent was an unauthorized political committee
with a bipartisan composition which registered with the

Commission on August 13, 1980 and terminated on October 17,

1980.




2. In August, 1980, respondent paid $21,050.39
for radio and newspaper advertisements which criticized
Senator Mike Gravel, then a candidate for the Democratic
nomination for Senator from Alaska.

3. One of the organizers of respondent prior to its
formation had raised funds on a voluntary basis for Alaskans
for Gruening, the principal campaign committee of Clark
Gruening, Gravel's primary opponent. This individual also
attended a meeting with Gruening and AFG campaign staff at
which proposed campaign film footage was viewed. The film
did not address Gravel's record. For this reason the
individual decided to help organize respondent.

4. All reports required by the Act were filed.

v. The Commission has found that the expenditures referred
to in paragraph IV 2 constituted an in-kind contribution to
Alaskans for Gruening in violation of 2 U.S.C. § 44la(a) (1) (A).

However, respondent contends that it did not knowingly and
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willfully violate § 44la(a) (1) (A) in that, at all times, the
members of respondent believed that respondent was engaged in
lawful political expression and that its advertisements were

proper under the Act.
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VI. Except as provided by paragraph IX below, this
agreement constitutes a complete bar to any further action by
Commission including the bringing of a civil proceeding.

VII. In order to obviate the need for civil litigation,
respondent will pay a civil penalty to the Treasurer of the
United States in the amount of two thousand five hundred dollars
($2,500), pursuant to 2 U.S.C. § 437g(a) (5) (A).

VIII. Respondent agrees that it shall not undertake any
activity which is in violation of the Federal Election Campaign
Act of 1971, as amended, 2 U.S.C. § 431, et seq.

IX. The Commission, on request of anyone filing a complaint
under 2 U.S.C. § 437g(a) (1) concerning the matters at issue
herein or on its own motion, may review compliance with this
agreement. If the Commission believes that this agreement or any
requirement thereof has been violated, it may institute a civil
action for relief in the United States District Court for the
District of Columbia.

Xea This agreement shall become effective as of the date
that all parties hereto have executed same and the Commission has

approved the entire agreement.




XI. Respondent shall have no more than thirty (30) days
from the date this agreement becomes effective to comply with and
implement the requirements contained in this agreement and to so

notify the Commission.

FOR THE COMMISSION:

Charles N. Steele
General Counsel

/2./9
Kenneth A. Gros Date
Associate General Counsel

FOR RESPONDENT FRIENDS OF ALASKA:

Z (Name) Date 7 4
(Position or Title)




'v
o

240

8 3

o

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

MUR 1272
Friends of Alaska -

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on May 10,
1983, the Commission decided by a vote of 6-0 to take

the following actions in MUR 1272:

1. Approve the conciliation
agreement as attached to
the General Counsel's undated
Memorandum to the Commission
in this matter. .

Close the file.

Approve the letter to counsel
for respondent as submitted
with the undated Memorandum
to the Commission.

Commissioners Aikens, Elliott, Harris, McDonald, McGarry

and Reiche voted affirmatively in this matter.

Attest:

Marjorie W. Emmons
¢ Secretary of the Commission

Received in Office of Commission Secretary: 5-5-83, 2:03
Circulated on 48 hour tally basis: 5-6-83, 2:00
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C 20463

December 2, 1982

Stanley Reitman, Esquire
Delaney, Wiles, Hayes,
Reitman and Brubaker, Inc.
1007 West Third Avenue
aAnchorage, Alaska 99501

Re: MUR 1272
Alaska Advertisers

Dear Mr. Reitman:

This is to advise you that after an investigation was
conducted, the Commission concluded on November 30, 1982,
that there is no probable cause to believe that your client,
Alaska Advertisers, violated the Act. Accordingly the file
in this matter has been closed as it pertains to your
client. This matter will become part of the public record
within 30 days, after it has been closed with respect to all
other respondents involved. Should you wish to submit any
factual or legal materials to appear on the public record
please do so within 10 days. The Commission reminds you,
however, that the confidentiality provisions of 2 U.S.C.

§ 437g(a) (4) (B) and § 437g(a) (12) (A) remain in effect until
the entire file has been closed.

If you have any questions, contact Jonathan Levin at
(202) 523-4529.

Sincerely/

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463
December 2, 1982

Charles A. Dunnagan, Esquire
Jermain, Dunnagan & Owens
801 West Fireweed Lane

Suite 201

Anchorage, Alaska 99503

Re: MUR 1272
Alaskans for Gruening

Dear Mr. Dunnagan:

Based on a complaint filed by the Friends of Mike
Gravel and information supplied by you, the Commission
determined, on January 27, 1981, that there was reason to
believe that your client, Alaskans for Gruening, had
violated 2 U.S.C. §§ 441a(f) and 441b(a), provisions of the
Federal Election Campaign Act of 1971, as amended, and
instituted an investigation in this matter.

After an investigation was conducted, the Commission,
on November 30, 1982, concluded that there is no probable
cause to believe that your client violated section 441b(a).
The Commission, on that date, also determined to take no
further action with respect to the alleged violation of
section 44la(f). Accordingly the file in this matter has
been closed as it pertains to your client. This matter will
become part of the public record within 30 days, after it
has been closed with respect to all other respondents
involved. Should you wish to submit any factual or legal
materials to appear on the public record please do so within
10 days. The Commission reminds you, however, that the
confidentiality provisions of 2 U.S.C. § 437g(a) (4) (B) and
§ 437g(a) (12) (A) remain in effect until the entire matter
has been closed. The Commission will notify you when the
entire file has been closed.

If you have any questions, contact Jonathan Levin at
(202) 523-4529.

General Counsel
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FEDERAL ELECTION COMMISSION

WASHINCTON, D.C 20463

December 2, 1982

Jan W. Baran, Esquire

William H. Schweitzer, Esquire
Baker & Hostetler

818 Connecticut Avenue, N.W.
washington, D.C. 20006

Re MUR 1272
Friends of Alaska

Dear Messrs. Baran and Schweitzer:

On November 30, 1982, the Commission determined there
is probable cause to believe that your client, Friends of
Alaska, committed a violation of the Federal Election
Campaign Act of 1971, as amended, in connection with in-kind
contributions to Alaskans for Gruening.

The Commission has a duty to attempt to correct such
violations for a period of thirty to ninety days by informal
methods of conference, conciliation and persuasion, and by
entering into a conciliation agreement. If we are unable to
reach an agreement during that period, the Commission may
institute civil suit in United States District Court and
seek payment of a civil penalty.

We enclose a conciliation agreement that this office is
prepared to recommend to the Commission in settlement of
this matter. If your client agrees with the provisions of
the enclosed agreement, please have it signed and return it
along with the civil penalty to the Commission within ten
days. I will then recommend that the Commission approve the
agreement. Please have the check for the civil penalty made
payable to the U.S. Treasurer.
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Letter to Jan Baran & Wm. Schweitzer
Page 2

If you have any questions or suggestions for changes in
the enclosed conciliation agreement, please contact Jonathan
Levin, the attorney assigned to this matter, at (202)523-
4529.

Charles N,
General Counsel

Enclosure
Conciliation Agreement
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Stanley Reitman, Esquire
Delaney, Wiles, Hayes,
Reitman and Brubaker, Inc.
1007 West Third Avenue
Anchorage, Alaska 99501

Re: MUR 1272
Alaska Advertisers

Dear Mr. Reitman:

This is to advise you that after an investigation was
conducted, the Commission concluded on , 1982,
that there is no probable cause to believe that your client,
Alaska Advertisers, violated the Act. Accordingly the file
in this matter has been closed as it pertains to your
client. This matter will become part of the public record
within 30 days, after it has been closed with respect to all
other respondents involved. Should you wish to submit any
factual or legal materials to appear on the public record
please do so within 10 days. The Commission reminds you,
however, that the confidentiality provisions of 2 U.S.C.

§ 437g(a) (4) (B) and § 437g(a) (12) (A) remain in effect until
the entire file has been closed.

If you have any questions, contact Jonathan Levin at
(202) 523-4529. /f 7 raf>lea
Sincerely,

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Charles A. Dunnagan, Esquire
Jermain, Dunnagan & Owens
801 West Fireweed Lane
Suite 201

Anchorage, Alaska 99503

Re: MUR 1272
Alaskans for Gruening

Dear Mr. Dunnagan:

Based on a complaint filed by the Friends of Mike
Gravel and information supplied by you, the Commission
determined, on January 27, 1981, that there was reason to
believe that your client, Alaskans for Gtuening, had
violated 2 U.S.C. §§ 44la(f) and 441b(a), provisions of the
Federal Election Campaign Act of 1971, as amended, and
instituted an investigation in this matter.

After an investigation was conducted, the Commission,
on , 1982, concluded that there is no probable
cause to believe that your client violated section 441b(a).
The Commission, on that date, also determined to take no
further action with respect to the alleged violation of
section 44la(f). Accordingly the file in this matter has
been closed as it pertains to your client. This matter will
become part of the public record within 30 days, after it
has been closed with respect to all other respondents
involved. Should you wish to submit any factual or legal
materials to appear on the public record please do so within
10 days. The Commission reminds you, however, that the
confidentiality provisions of 2 U.S.C. § 437g(a) (4) (B) and
§ 437g(a) (12) (A) remain in effect until the entire matter
has been closed. The Commission will notify you when the
entire file has been closed.

If you have any questions, contact Jonathan Levin at
(202) 523-4529. /};7 i3 [2lE>

Sincerely,

Charles N. Steele
General Counsel




FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

Jan W, Baran, Esquire

William H. Schweitzer, Esquire
Baker & Hostetler

818 Connecticut Avenue, N.W.
washington, D.C. 20006

Re: MUR 1272 /'7 13/2)% >
Friends of Alaska

Dear Messrs. Baran and Schweitzer:

. On , 1982, the Commission determined there
is probable cause to believe that your client, Friends of
Alaska, committed a violation of the Federal Election
Campaign Act of 1971, as amended, in connection with in-kind
contributions to Alaskans for Gruening.

The Commission has a duty to attempt to correct such
violations for a period of thirty to ninety days by informal
methods of conference, conciliation and persuasion, and by
entering into a conciliation agreement. If we are unable to
reach an agreement during that period, the Commission may
institute civil suit in United States District Court and
seek payment of a civil penalty.

We enclose a conciliation agreement that this office is
prepared to recommend to the Commission in settlement of
this matter. If your client agrees with the provisions of
the enclosed agreement, please have it signed and return it
along with the civil penalty to the Commission within ten
days. I will then recommend that the Commission approve the
agreement. Please have the check for the civil penalty made
payable to the U.S. Treasurer.
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Letter to Jan Baran & Wm. Schweitzer
Page 2

If you have any questions or suggestions for changes in
the enclosed conciliation agreement, please contact Jonathan
Levin, the attorney assigned to this matter, at (202)523-

4529. }7 15)5 18>

Sincerely,

Charles N, Steele
General Counsel

Enclosure
Conciliation Agreement
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BEFORE THE FEDERAL ELECTION CQVMMISSION

In the Matter of )

Friends of Alaska )

CERTTFICATION

I, Marjorie W. Emmons, Recording Secretary for the
Federal Election Commission Executive Session on November 30, 1982,
do hereby certify that the Commission decided by a vote.of 5-1 to
take the following actions in MUR 1272:
1. Find probable cause to believe that Friends
of Alaska violated 2 U.S.C. §44la(a) (1) (A)
and proceed to conciliation.
Take no further action with respect to the
allegation that Alaskans for Gruening
violated 2 U.S.C. §44la(f).
Find no probable cause to believe that
Alaska Advertisers and Alaskans for
Gruening violated 2 U.S.C. §441b(a).
Approve the conciliation agreement attached
to the General Counsel's November 19, 1982
report.

5. Approve the letters attached to the General
Counsel's November 19, 1982 report.

Commissioners Aikens, Harris, McDonald, McGarry, and Reiche
voted affirmatively for the decision; Conmissioner Elliott dissented.

Attest:

T pr = /) ﬁ ;
SN mhe o (L L vt Do
/

A een
{\/ Marjorie W. Emmons
“Secretary of the Commission




November 22, 1982

MEMORANDUM TO: Marjorie W. Emmons

FROM: Phyllis>A. Kayson

SUBJECT: MUR 1272

Please have the attached General Counsel's Report
distributed to the Commission for the agenda of

November 30, 1982. Thank you.

Attachment

cc: Levin
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Friends of Alaska MUR 1272
Alaskans for Gruening

Alaska Advertisers EXEG“TWE SESSIOI

Olv 22 AON 28

GENERAL COUNSEL'S REPORT
I. BACKGROUND NOV 30 1982

On August 7, 1980, the Commission received a complaint

10

filed by the Friends of Mike Gravel against Friends of
Alaska ("FOA"), Alaskans for Gruening ("AFG"), Alaska
Advertisers, Barnard J. Gottstein, and Clark Gruening. The
complaint included allegations relating to activities by
Barnard J. Gottstein and an unauthorized committee, FOA, in
either advocating the election of Clark Gruening or the
defeat of Mike Gravel in the 1980 Democratic Senatorial
primary in Alaska. Among the allegations in the complaint
were the claim that Alaska Advertisers made corporate
contributions to the Gruening campaign in the form of
services for "less than fair market cost" and the claim that
FOA's expenditures (totalling $21,050.39) were excessive in-
kind contributions to AFG in violation of 2 U.S.C. § 44la.
On January 27, 1981, the Commission found reason to believe
that Alaska Advertisers and AFG violated § 441lb(a), that FOA
violated § 44la(a) (1) (A), and that AFG violated § 44la(f).

The Commission conducted an investigation of this matter




through the use of interrogatories and depositions and,

on June 1, 1982, forwarded briefs to the respondents. The
briefs indicated that the General Counsel would recommend
that the Commission find no probable cause to believe that
Alaska Advertisers and AFG violated § 441b(a) and probable
cause to believe that FOA violated § 44la(a) (1) (A) and that
AFG violated § 44la(f). A reply letter from Alaska
Advertiser's counsel concurring with this proposed
recommendation was received on June 10, 1982. A reply brief
from FOA's counsel was received on July 21 and a reply brief
from AFG's counsel was received on July 26. The latter two

briefs contested the proposed recommendations with respect

<r
o
“r

to the § 44la violations.
II. LEGAL ANALYSIS

The proposed probable cause recommendation as to in-

0490

kind contributions by FOA to AFG is based upon the fact that

L d
J

FOA's expenditures were instigated by Barnard Gottstein who

3

was authorized to raise funds for AFG and who attended a
strategy meeting where proposed campaign film footage was
viewed. Mr. Gottstein appears to have been involved with AFG
at a time that he was planning FOA. The evidence indicates
that Mr. Gottstein was involved with the Gruening campaign

at least through the last few days of July, 1980, and the




testimony of Tom Kelly, FOA Chairman, indicates an
involvement by Mr. Gottstein in the planing of FOA as early
as June, 1980.

In response to the General Counsel's brief, attorneys
for FOA presented evidence suggesting that Mr. Gottstein was
not involved with AFG while planning or working for FOA.
This evidence centered around the testimony that had been
given by Tom Kelly in a deposition taken on October 2, 1981.
Mr. Kelly had stated that, while he was in Los Angeles in
June, 1980, he received a call from Steve Silver, an
assistant to Senator Stevens, who informed Mr. Kelly of the
existence of FOA and Mr. Gottstein's association with it.
However, Mr. Silver stated in a sworn affidavit provided by
FOA counsel, dated July 19, 1982, that he informed Mr.

Kelly of the existence of FOA and Mr. Gottstein's
association with it on August 3, 1980, and that prior to
that date, he had no conversation with Mr. Kelly regarding
the formation of FOA. In his affidavit, Mr. Silver also
stated that he made this phone call pursuant to a request by

Mr. Gottstein in late July, 1980, when Mr. Gottstein

informed Mr. Silver of his plans to form a committee. Mr.

Silver went on to state that he recalls a conversation with
Mr. Kelly during June, 1980, when Mr. Kelly was in Los

Angeles, but that this conversation pertained to the Free




Alaska Lands Committee which, according to Mr. Kelly's
testimony and Mr. Silver's affidavit, "was active solely in
the public debate regarding federal legislation and Alaska's
public lands."

Attorneys for FOA have also submitted an affidavit from
Joseph Rothstein of the Rothstein-Buckley political
consulting firm stating that Mr. Gottstein called him in
late July, 1980, expressing "his desire to publicize Senator
Gravel's record” and that he suggested that Mr. Gottstein
form an independent political committee.

The evidence presented by FOA contradicts the testimony

of Mr. Kelly indicating that Mr. Gottstein was planning for

o

FOA in June. However, we have no reason to assume Mr.
Silver's recollection is more accurate than Mr. Kelly's.

Moreover, aside from this evidence, there still exists the

D490

fact that Mr. Gottstein attended the meeting at Mystrom

K

Advertising sometime before the beginning of August, 1980,

1
o

and viewed proposed film footage for the campaign. According
to Clark Gruening, Mr. Gottstein was invited by AFG in order
to obtain financial backing for proposed media slots. At

the end of the showing, Mr. Gottstein expressed his opinion
to the others in attendance that the spots were deficient and
inadequate in addressing Mr. Gravel's Senate record.

Despite the fact that others present at the meeting also




5

believed that the footage was inadequate and thus it was not

used, Mr. Gottstein was able to get a sense of what kind of
media campaign AFG did or did not wish to conduct. Although
Mr. Gottstein claims that he was no longer with the Gruening
campaign when he formed Friends of Alaska, his actions
occurred only after obtaining important information about
the Gruening campaign as a result of direct contact with the
campaign. Mr. Gottstein was already participating in the
campaign by soliciting funds, and his attendance at the
meeting was a part of his role as a fundraising agent.

Thus, the expenditures made by FOA through Mr. Gottstein
resulted from contact with the Gruening campaign which the
Gruening campaign initiated and authorized. Therefore, in
the General Counsel's view, FOA's expenditures were not made
independently of the Gruening campaign, and we recommend
that the Commission find probable cause to believe that FOA
violated 2 U.S.C. § 441la(a) (1) (A).

While probable cause should be found that FOA made an
excessive in-kind contribution, it is the position of the
General Counsel that no further action should be taken
against AFG. Although Barnard Gottstein could be viewed as
an agent for AFG capable of committing AFG to liability for

his actions, 1/ the evidence available indicates that no one

1l/ We are referring to general legal theories concerning
principal and agent liability, not to the narrower
definition of "agent” as set forth in the Commission's
regulation at 11 C.F.R. § 109.1(b) (5).
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else at AFG was aware of Mr. Gottstein's plant to form FOA,
and no one else at AFGC was involved with FOA éxcept Norma
Thompson who ceased‘her work for AFG before working for FOA.
Therefore, the General Counsel recommends that no furtﬁer
action be taken against Alaskans for Gruening.

With respect to the § 441b allegation, the brief sent
by this office stated that the evidence presented indicated
that AFG paid the "usual and normal charge" for Alaska

sCvertisers services. See 11 C.F.R. § 100.7(a) (1) (iii)(a),
formerly § 100.4(a) (1) (iii) (A). None of the reply briefs
rresgented ahy evicdence indiceting otherwise. Therefore, the
Generzl Counsel recommends that the Cemmission £ind no

crcbeble cause to believe thet AFG and Zlzske Rdvertisers

violated 2 U.S.C. § 441b(a).




IV. RECOMMENDATIONS .

1= Find probable cause to believe that F:iends of Alaska

violated 2 U.S.C. § 44la(a) (1) (A) and proceed to

conciliation.

2. Take no further action with respect to the allegation
that Alaskans for Gruéning violated 2 U.S.C. § 44la(f).

3. Find no probable cause to believe that Alaska
~évertisers and Alaskans for Gruening violated 2 U.S.C.

§ 441t (e&).

Z. tpprove the attached conciliatiorn zgreement.
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5. Approve the attached letters.
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Date

General Counsel

Attachments
1. Letter to FOA with conciliation agreement.
2. Letter to AFG.
3. Letter to Alaska Advertisers
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FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

Jan W. Baran, Esquire

William H. Schweitzer, Esquire
Baker & Hostetler

818 Connecticut Avenue, N.W.
Washington, D.C. 20006

Re: MUR 1272
Friends of Alaska

Dear Messrs. Baran and Schweitzer:

. On , 1982, the Commission determined there
is probable cause to believe that your client, Friends of
Alaska, committed a violation of the Federal Election
Campaign Act of 1971, as amended, in connection with in-kind
contributions to Alaskans for Gruening.

The Commission has a duty to attempt to correct such
violations for a period of thirty to ninety days by informal
methods of conference, conciliation and persuasion, and by
entering into a conciliation agreement. If we are unable to
reach an agreement during that period, the Commission may
institute civil suit in United States District Court and
seek payment of a civil penalty.

We enclose a conciliation agreement that this office is
prepared to recommend to the Commission in settlement of
this matter. 1If your client agrees with the provisions of
the enclosed agreement, please have it signed and return it
along with the civil penalty to the Commission within ten
days. I will then recommend that the Commission approve the
agreement. Please have the check for the civil penalty made
payable to the U.S. Treasurer.

ﬂf/aclncqf / - p /
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Letter to Jan Baran & Wm. Schweitzer
Page 2

If you have any questions or suggestions for changes in
the enclosed conciliation agreement, please contact Jonathan

Levin, the attorney assigned to this matter, at (202)523-
4529.

Sincerely,

Charles N. Steele
General Counsel

Enclosure
Conciliation Agreement

o
I
«Q
I

3
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Charles A. Dunnagan, Esquire
Jermain, Dunnagan & Owens
801 West Fireweed Lane

Suite 201

Anchorage, Alaska 99503

Re: MUR 1272
Alaskans for Gruening

Dear Mr. Dunnagan:

Based on a complaint filed by the Friends of Mike
Gravel and information supplied by you, the Commission
determined, on January 27, 1981, that there was reason to
believe that your client, Alaskans for Gruening, had
violated 2 U.S.C. §§ 44la(f) and 441b(a), provisions of the
Federal Election Campaign Act of 1971, as amended, and
instituted an investigation in this matter.

After an investigation was conducted, the Commission,
on . 1982, concluded that there is no probable
cause to believe that your client violated section 441b(a).
The Commission, on that date, also determined to take no
further action with respect to the alleged violation of
section 44la(f). Accordingly the file in this matter has
been closed as it pertains to your client. This matter will
become part of the public record within 30 days, after it
has been closed with respect to all other respondents
involved. Should you wish to submit any factual or legal
materials to appear on the public record please do so within
10 days. The Commission reminds you, however, that the
confidentiality provisions of 2 U.S.C. § 437g(a) (4) (B) and
§ 437g(a) (12) (A) remain in effect until the entire matter
has been closed. The Commission will notify you when the
entire file has been closed.

If you have any questions, contact Jonathan Levin at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel

ﬂly«haﬁl L
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

Stanley Reitman, Esquire
Delaney, Wiles, Hayes,
Reitman and Brubaker, Inc.
1007 West Third Avenue
Anchorage, Alaska 99501

Re: MUR 1272
Alaska Advertisers

Dear Mr. Reitman:

This is to advise you that after an investigation was
conducted, the Commission concluded on , 1982,
that there is no probable cause to believe that your client,
Alaska Advertisers, violated the Act. Accordingly the file
in this matter has been closed as it pertains to your
client. This matter will become part of the public record
within 30 days, after it has been closed with respect to all
other respondents involved. Should you wish to submit any
factual or legal materials to appear on the public record
please do so within 10 days. The Commission reminds you,
however, that the confidentiality provisions of 2 U.S.C.

§ 437g(a) (4) (B) and § 437g(a) (12) (A) remain in effect until
the entire file has been closed.

If you have any questions, contact Jonathan Levin at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel

ﬂ#x‘nufi3
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WILLIAM K. JERMAIN ATTORNEYS AT LAW

CHARLES A. DUNNAGAN 80! WEST FIREWEED LANE, SUITE 201 TeLErHONE

BRADLEY D. OWENS
RANDALL G. SIMPSON ANCHORAGE, ALASKA 99503 Anrea Cooe 907

HOWARD 8, TRICKEY 278-6832

JAN HART DEYOUNG
GARY C. SLEEPER

July 23, 1982

hd 3700

Federal Election Commission
Attention: Jonathan Levin
washington, D.C. 20463

0¢

Re: Alaskans For Gruening Brief
MUR 1272

Dear Jonathan:

On this day I have mailed copies of the reply brief of
Alaskans for Gruening to the PEC. Thank you for your professional
courtesies in this matter.

Sincerely,

JERMAIN, DUNNAGAN & OWENS

Charles A. Dunnagan
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BEFORE THE FEDERAL ELECTION COMMMISSION

In the matter of )
) MUR 1272

ALASKANS FOR GRUENING )

bd L300 <

ALASKANS FOR GRUENING BRIEF

SUMMARf
Alaskans for Gruening (AFG) concurs with the proposed
recommendation of the Office of General Counsel (OGC) that the

Commission find no probable cause to believe that AFG violated

P
-
3

2 USC §441(b)(a).

2
J

AFG vehemently contests the proposed OGC recommendation

that the Commission find probable cause to believe that AFG
violated 2 USC §441(a)(f). This proposed recommendation is
not supported by the weight of the evidence. In fact, this
proposed finding flies in the face of the description of the

evidence as set out in the General Counsel's Brief. Even

-
(gn]
(o
)
<
M

taking the OGC's view of the evidence, the Commission cannot

3

find probable cause that AFG violated 2 USC §441(a)(f).
ARGUMENT
AFG does not have copies of any of the depositions, and
therefore will base its discussion of the evidence upon the
description of the evidence given by the Office of General

Counsel.




The OGC proposes a radical interpretation of what
constitutes illegal coordination. The key statutory section
against which alleged illegal coordination must be measured is
2 USC §441(a)(4), which provides in pertinent part as follows:

e« « « NO . « o political committee shall

knowlingly accept any contributions . . .

in violation of the provisions of this

section.
There was no direct contribution from Friends of Alaska (FOA)
to AFG. There would be a violation of §441(a)(f) only if FOA
made expenditures (exceeding §441(a) limitations) "with the
cooperation or with the prior consent of, or in consultation
with, or at the request or suggestion of . . ." AFG. (See 11
CFR §109.1(a)).

Where in the OGC description of the evidence can one find
any act or acts on the part of AFG, AFG officers or employees
of the candidate which either singly, or as a whole, constitute
illegal cooperations, consent, or consultation on the part of
AFG? There is absolutely no evidence that AFG or any officer
or employee of AFG ever requested or suggested, cooperated with
or consented to any expenditures or activities on the part of
FOA.

The fact that Mr. Gottstein contributed to AFG is not
evidence of 1illegal cooperation. Gottstein was neither an

officer or agent of AFG. The OGC cited the fact that before




participating in the organization of FOA, Gottstein attended a
meeting at Mystrom advertising. The meeting took place before
the formation of FOA. There is absolutely no evidence that FOA
or anything like it was ever discussed.

The evidence establishes that there was a bitter dispute
betwen Senator Gravel and Mr. Gottstein. There was also a feud
going on at the same time between Senator Stevens and Senator
Gravel. It is of interest to note that the Commission
uncovered the fact that Senator Steven's office, through a top
aide to Senator Stevens, was involved in the formation of FOA.
On the other hand, the Commission found nothing to tie AFG, its
officers or employees with the formation or activities of FOA.
Nonetheless, the OGC is convinced that some elusive and
diabolical plot was afoot.

The standard that the OGC is suggesting is that once a major
contributor has been involved with a candidate then that
candidate is held accountable for any additional activities by
that individual or his committees. With this kind of logic at
the OGC, we are lucky that Mr. Gottstein was not in Dallas when
Kennedy was shot.

The record, as described by the O0OGC, shows negligable
contact between AFG and Mr. Gottstein during the probable time
period between the planning or making of FOA expenditures and

the primary election on August 27, 1980. Any contributions or
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contacts by Mr. Gottstein with AFG after the primary election
(after Senator Gravel's defeat) are irrelevant.

The two minimal contacts, one by Mr. Hale and one by Mr.
Gruening, between the time of the formation of FOA and the
primary election, hardly established any element of cooperation
with the expenditures or activities of FOA.

Like the Mystrom meeting, there is no evidence that during
these two contacts that there was any exchange of information
as to the respective activities of AFG and FOA with a view
toward having FOA make expenditures.

As the OFG Brief points out, Mr. Gottstein never made any
expenditures on behalf of AFG, nor was he ever an officer or
employee of AFG. The only basis upon which anyone from AFG
approached Mr. Gottstein was to obtain financial contributions
directly for AFG activities. In examining each of the five
"factual issues" contained in the General Counsel's Brief
(p. 8), each issue or question must be, in the light of the
evidence, answered in the negative.

The record is devoid of any significant facts tending to
show illegal coordination between AFG and FOA, either through
Mr. Gottstein or anyone else. Given the absence of facts to
support the OFG's proposed recommendation, the Commission ought
to consider the chilling precedential impact of adopting the

General Counsel's proposed finding.




AFG respectfully requests that the Office of General Counsel
reconsider this proposed recommendation and that the Commission

find that there is no probable cause to believe that AFG
violated 2 USC §441(a)(f).

RESPECTFULLY SUBMITTED this Z 3 day of July, 1982, at

Anchorage, Alaska.

AT

squire
Jermain, Dunnagan & Owens
801 West Fireweed Lane, Suite 201
Anchorage, Alaska 99503
(907) 276-6532
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BEFORE THE FEDERAL ELECTION COMMMISSION

In the matter of )
) MUR 1272

ALASKANS FOR GRUENING )
ALASKANS FOR GRUENING BRIEF

SUMMARf
Alaskans for Gruening (AFG) concurs with the proposed
recommendation of the Office of General Counsel (OGC) that the
Commission find no probable cause to believe that AFG violated
2 USC §441(b)(a).

AFG vehemently contests the proposed OGC recommendation
that the Commission find probable cause to believe that AFG
violated 2 USC §441(a)(f). This proposed recommendation is
not supported by the weight of the evidence. In fact, this
proposed finding flies in the face of the description of the
evidence as set out in the General Counsel's Brief. Even
taking the 0OGC's view of the evidence, the Commission cannot
find probable cause that AFG violated 2 USC §441(a)(f).

ARGUMENT
AFG does not have copies of any of the depositions, and
therefore will base its discussion of the evidence upon the
description of the evidence given by the Office of General

Counsel.




The OGC proposes a radical interpretation of what
constitutes illegal coordination. The key statutory section
against which alleged illegal coordination must be measured is
2 USC §441(a)(4), which provides in pertinent part as follows:

e« « « NO . . . political committee shall

knowlingly accept any contributions . . .

in v@olation of the provisions of this

section.
There was no direct contribution from Friends of Alaska (FOA)
to AFG. There would be a violation of §441(a)(f) only if FOA
made expenditures (exceeding §441(a) limitations) "with the
cooperation or with the prior consent of, or in consultation
with, or at the request or suggestion of . . ." AFG. (See 11
CFR §109.1(a)).

Where in the OGC description of the evidence can one find
any act or acts on the part of AFG, AFG officers or employees
of the candidate which either singly, or as a whole, constitute
illegal cooperations, consent, or consultation on the part of
AFG? There is absolutely no evidence that AFG or any officer
or employee of AFG ever requested or suggested, cooperated with
or consented to any expenditures or activities on the part of
FOA.

The fact that Mr. Gottstein contributed to AFG is not
evidence of 1illegal cooperation. Gottstein was neither an

officer or agent of AFG. The OGC cited the fact that before




participating in the organization of FOA, Gottstein attended a
meeting at Mystrom advertising. The meeting took place before
the formation of FOA. There is absolutely no evidence that FOA
or anything like it was ever discussed.

The evidence establishes that there was a bitter dispute
betwen Senator Gravel and Mr. Gottstein. There was also a feud
going on at the same time between Senator Stevens and Senator
Gravel. It is of interest to note that the Commission
uncovered the fact that Senator Steven's office, through a top
aide to Senator Stevens, was involved in the formation of FOA.
On the other hand, the Commission found nothing to tie AFG, its
officers or employees with the formation or activities of FOA.
Nonetheless, the OGC is convinced that some elusive and
diabolical plot was afoot.

The standard that the OGC is suggesting is that once a major
contributor has been involved with a candidate then that
candidate is held accountable for any additional activities by
that individual or his committees. With this kind of logic at
the 0GC, we are lucky that Mr. Gottstein was not in Dallas when
Kennedy was shot.

The record, as described by the O0GC, shows negligable
contact between AFG and Mr. Gottstein during the probable time
period between the planning or making of FOA expenditures and

the primary election on August 27, 1980. Any contributions or




contacts by Mr. Gottstein with AFG after the primary election

(after Senator Gravel's defeat) are irrelevant.

The two minimal contacts, one by Mr. Hale and one by Mr.
Gruening, between the time of the formation of FOA and the
primary election, hardly established any element of cooperation
with the expenditures or activities of FOA.

Like the Mystrom meeting, there is no evidence that during
these two contacts that there was any exchange of information
as to the respective activities of AFG and FOA with a view
toward having FOA make expenditures.

As the OFG Brief points out, Mr. Gottstein never made any
expenditures on behalf of AFG, nor was he ever an officer or
employee of AFG. The only basis upon which anyone from AFG
approached Mr. Gottstein was to obtain financial contributions
directly for AFG activities. In examining each of the five
"factual issues" contained in the General Counsel's Brief
(p. 8), each issue or question must be, in the light of the
evidence, answered in the negative.

The record is devoid of any significant facts tending to
show illegal coordination between AFG and FOA, either through
Mr. Gottstein or anyone else. Given the absence of facts to
support the OFG's proposed recommendation, the Commission ought
to consider the chilling precedential impact of adopting the

General Counsel's proposed finding.




AFG respectfully requests that the Office of General Counsel
reconsider this proposed recommendation and that the Commission
find that there is no probable cause to believe that AFG
violated 2 USC §441(a)(f).

RESPECTFULLY SUBMITTED this <2 3 day of July, 1982, at

Anchorage, Alaska.

2
%M C————

EirIes A. Dunnagq, squire
Jermain, Dunnagan Owens
801 West Fireweed Lane, Suite 201
Anchorage, Alaska 99503

(907) 276-6532
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BAKER & HOSTETLER

ATTORNEYS AT LAW sy
V1T 7
818 CONNECTICUT AVR., X. W.
In CLEvELAND, ONIO WASHINGTON, D. C. 800086 - ) IN DEnvER, CoLorabo
3200 NATiONAL CiTy CENTER B J UL 2, P 5 . CasvoL Lirz Cenven

CLeverano, Onio 44114 (s08) se1-1800 J o £n, CoLomano 80203
(218) @2i-0800 TELECOPIER (808) 887-0080 (s03) sei-0800

TWX @10 42 8378

IN ORLANDO, FLORIDA

in CoLumsus, Onio 880 CNA Towenr
100 EasY Broao STREET ORLANDO, FLORIDA 32802

Cotumaus, OHio 43218 (308) 8ei-111s

(614) 220-18541 July 21, 1582

WRITER'S DIRECT DIAL NO.:

(202) ee1- 1572

Charles N. Steele, Esquire
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D.C. 20463

Re: Matter Under Review 1272

Dear Mr. Steele:

Enclosed please find three (3) copies of
the Brief of Friends of Alaska in the above-captioned
matter filed with you pursuant to 11 C.F.R. §111.16(c).

Sincerely,

Jan W. Baran




BAKER & HOSTETLE”@,

ATTORNEYS AT LAW
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IN CLEVELAND, OHIO WASHINGTON, D. C. 280006 * IN DEnvER, COLORADO
3200 NATIONAL City CENTER 800 Garivos Lirg Centen

CLEVELAND,OKHIO 44114 _ Loy DenveR, Colorabo 80203
(a18) 82i-0200 'nncu(mlu )..(:;;o:.,_wb p JUL 2’ P 5 = 29 (303) ae1-0800

TWX 810 Ax1 8378
N OrLANDO, FLORIDA
in CoLumaus,OHI0 880 CNA Tower
100 EASY BROAD STREET OrLANDO,FLORIDA 32802
CoLumaus,Onio 43215 (s08) mai-nn

(@14) 2201541 July 21' 1982

WRITER'S DIRECT DIAL NO.:

(202) se:- 1572

Commission Secretary
Federal Election Commission
1325 K Street, N. W.
Washington, D.C. 20463

Re: Matter Under Review 1272

Dear Madam Secretary:

Transmitted herewith are ten. (10) copies of the
Brief of Friends of Alaska in the above-captioned matter
filed with you pursuant to 11 C.F.R. § 111.16(c).

Sincerely,

Jan W. Baran

JWB:gh
Encls.

cc: Charles N. Steele, Esquire




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 1272
Friends of Alaska

BRIEF OF FRIENDS OF ALASKA

Respondent Friends of Alaska ("FOA") by its attor-
neys, Baker & Hostetler, files this brief pursuant to 2
U.s.C. § 437g(a)(3) and 11 C.F.R. § 111.16(c), and in re-
sponse to the General Counsel's Brief ("G.C. Brief"”) of
May 28, 1982. For the reasons stated below, the Federal
Election Commission ("FEC" or "Commission") should reject
the recommendation contained in the General Counsel's Brief
and in lieu thereof find no probable cause to believe that

FOA violated 2 U.S.C. § 44la(a)(l)(a).

I. PRELIMINARY STATEMENT

The General Counsel's Brief accuses FOA of making
political expenditures in coordination with the 1980 cam-
paign of Clark Gruening for United States Senator from
Alaska, and thereby violating a contribution 1limit. This
recommendation was made "[b]lecause of the weight of the
evidence indicating coordination." G.C. Brief at 17. The
FEC staff argues that the evidence obtained during the in-
vestigation of this matter would permit a factfinder to

infer coordination.




The Office of General Counsel has made available
to FOA various documents, including deposition transcripts,
which are the basis for the legal staff's factual allega-
tions.i/ These documents contain over six hundred pages of
testimony. The evidence in these documents confirms that
FOA's activities were independent of the Gruening campaign,
and any other candidate's campaign.

In addition, FOA submits the affidavits of two in-
dividuals who were not questioned by FEC staff, Steven W.

Silver and Joseph M. Rothstein. See Appendices II and I1I,

respectively. The affidavits of Messrs. Silver and Rothstein

further corroborate the testimony of various witnesses with

respect to the 1980 activities of FOA.

II. STATEMENT OF FACTS

A. organization of FOA

Friends of Alaska was formed and registered as a
political committee with the Secretary of the Senate on
July 30, 1980 (FOA statement of Organization, FEC Form 1).
The organizers were Barnard J. Gottstein; Thomas E. Kelly,

Chairman; Dick Green, Treasurer; Norma Thompson, bookkeeper;

1/ FOA's Request for Documents and the General Counsel's
response are attached as Appendix I.




and Carolyn "Kelly" Gay (Deposition of Barnard J. Gott-
stein at 86-89, hereafter cited as "Gottstein Dep.").
These individuals participated in FOA for the purpose of
communicating to Alaskan citizens the public record of
incumbent Senator Mike Gravel (Deposition of Thomas F. Kelly
at 19, hereafter cited as "Kelly Dep.;" Deposition of
Carolyn "Kelly"®™ Gay at 17, hereafter cited as "Gay Dep.:;"
Deposition of Richard B. Green at 26, hereafter cited as
"Green Dep.;" Deposition of YForma S. Thompson at 26, 34,
hereafter cited as "Thompson Dep.;"™ Gottstein Dep. at
129-31). FOA raised contributions to produce radio and
newspaper advertisements that criticized Senator Gravel's
record as a legislator (Gottstein Dep. at 110-113).

Gottstein, a wholesale grocery businessman, is a
former Democratic National Committeeman from Alaska and was
a political supporter of Senator Gravel before they had "a
big falling out" (Gottstein Dep. at 6, 46; Kelly Dep. at 21).
In May of 1978, Senator Gravel made a personal public attack
against Gottstein and made public comments that were con-
strued by Gottstein and members of the Jewish community as
anti-Semitic (Gottstein Dep. at 36, 130-32). Since May 1978
Gottstein has been publicly critical of Gravel's perform-
ance as a Senator (Kelly Dep. at 21-22).

During the period of 1979 to 1980, Gottstein ori-

ginally supported the candidacy of Pat Rodey for the Demo-




cratic nomination for Senator (Gottstein Dep. at 23, 32,

34, 45, 130). When Rodey declined to enter the race in the

spring of 1980, Gottstein undertook volunteer activi-

ties on behalf of Clark Gruening, as explained in greater

detail below (Gottstein Dep. at 34). 1f Senator Gravel had

won the 1980 Democratic nomination, Gottstein would have sup-
ported the Republican nominee, Frank Murkowski (Gottstein

Dep. at 131). For this reason, Gottstein did not run for re-
election as Democratic National Committeeman (Id.).

Tom Kelly is a former Republican state office-
holder (Gay Dep. at 21). In 1980 he was a supporter of
Republican candidate Frank Murkowski and advised Murkowski
on energy issues (Kelly Dep. at 4). He was a critic of
Senator Gravel's record as a legislator (Kelly Dep. at 17-
18). At no time did Kelly wish to benefit the candidacy of
Clark Gruening (Kelly Dep. at 20-21). Kelly became chair-
man of FOA to demonstrate that criticism of Senator Gravel
was bipartisan (Kelly Dep. at 17-18).

Dick Green was a maintenance superintendent for
the Alyeska Pipeline Service Co. (Green Dep. at 2). Prior
to becoming Treasurer of FOA his experience 1in election
campaigns was limited to occasional contributions (Green
Dep. at 17). He was recruited for FOA by his sister, Carolyn
"Kelly" Gay (Green Dep. at 3-4). Green opposed Senator

Gravel's legislative record on the Alaska lands issue




(Green Dep. at 26). Green signed all checks for FOA and

signed the Committee's FEC reports (Green Dep. at 9).

Norma Thompson is a bookkeeper (Thompson Dep. at
2). Prior to joining FOA she volunteered a couple of even-
ings a week during June or early July 1980 to conduct tele-
phone canvassing for the Gruening campaign (Thompson Dep.
at 4). She ceased all volunteer activities for Gruening in
order to join FOA (Thompson Dep. at 17-19, 58). She joined
FOA on the basis that it was critical of Senator Gravel
(Thompson Dep. at 34). She prepared FOA's reports. (Thomp-
son Dep. at 49).

Carolyn "Kelly" Gay was recruited to join FOA by
Gottstein (Gay Dep. at 14). Gay believed that Gravel's
performance as Senator was "abominakle"™ (Gay Dep. at 35).
She believed "that it was important that people be reminded
of how Senator Gravel had voted, how he had conducted him-
self in office, and his overall performance" (Gay Dep. at
47). She made an unsolicited contribution to the Gruening
campaign (Gay Dep. at 48), but had no other association with
his campaign prior to the primary election of August 26,
1980 (Gay Dep. at 44). BHer main previous political ex-
perience was helping to organize a "chicken dinner" for a
mayoral race in a volunteer capacity (Gay Dep. at 4).

The activities of FOA were discussed and planned

during dinners at Gottstein's house (Thompson Dep. at 49-51).




Those normally in attendance were Gottstein, Gay and Thomp-
son, and Green when he was in town (Thompson Dep. at 51;
Gottstein Dep. at 91). Kelly, who was in Roche Harbor,
Washington between mid-July and mid-August (Kelly Dep. at
24), was consulted by telephone on the advertisements
(Kelly Dep. at 27-28). FOA raised and spent $21,050.39

(FEC Termination Report of FOA, Nov. 3, 1980).

B. Chronology of FOA Activities

Friends of Alaska was organized no earlier than
July 1980. Gottstein, Gay, Green and Thompson commenced
efforts towards an independent committee in late July
(Gottstein Dep. at 63, 85; Gay Dep. at 1l4; Green Dep. at 4;
Thompson Dep. at 15-16, 33). Tom Kelly has stated that his
first discussion with Gottstein concerning FOA was in late
July or early August (Kelly Dep. at 24). Kelly believes
that he discussed this effort as early as June with Steve
Silver (Kelly Dep. at 16-17). Silver, however, asserts that
the discussion with Kelly on the formation of FOA did not
occur before August 3 (Affidavit of Steven W. Silver 1 7,
hereafter cited as "Silver Aff."). Both Judy Parsons and
Steve Oien, employees of Alaska Advertisers the firm that
placed FOA's ads, testify that their first dealings with FOA

occurred in July or perhaps August (Deposition of Judith L.




Parsons at 16, hereafter cited as "Parsons Dep.;" Deposition
of Steve Oien at 23, hereafter cited as "Oien Dep.").
Gottstein initiated the formation of FOA shortly
after attending a meeting at Mystrom Advertising Agency in
late July (Gottstein Dep. at 63, 85). He called Joseph
Rothstein shortly after the meeting (Gottstein Dep. at 85).
Rothstein received such a call from Gottstein in "late
July, 1980" (Affidavit of Joseph M. Rothstein at 4 3, here-

after cited as "Rothstein Aff.").

c. Friends of Alaska Advertising

The radio spots and newspaper cartoons sponsored
by FOA criticized Gravel's public positions regarding his
proposal to build a domed city on Mount McKinley, his stand
on legislation affecting Alaska's public 1lands, his ab-
senteeism in the Senate and other conduct during his tenure
as Senator (Gottstein Dep. at 110-113). The spots and car-
toons were produced by Justin Ward Advertising, a Michigan
firm (Gottstein Dep. at 1l11). Justin Ward Advertising had

no association with Alaskans for Gruening ("AFG"), Clark

Gruening's principal campaign committee (Deposition of John

Hale at 71, hereafter cited as "Hale Dep."; Gottstein
Dep. at 105-106).
FOA's advertising was placed by another firm,

Alaska Advertisers (Parsons Dep. at 15; Oien Dep. at 26-27).




Gottstein retained the firm on behalf of FOA (Oien Dep. at
8; Gottstein Dep. at 107). Parsons was the media buyer who
placed the ads on the basis of population statewide (Parsons
Dep. at 16, 31, 32). Gottstein never suggested locales for
the placement of FOA ads and did not reject or modify Par-
son's choices for placement (Parsons Dep. at 32).

In the fall of 1979, Alaska Advertisers through
Parsons placed a television ad for AFG at the instructions
of AFG (Parsons Dep. at 3; Oien Dep. at 22). Gottstein was
not consulted by Parsons regarding the AFG placements (Par-
sons Dep. at 7). Gottstein never discussed with anyone
working for Alaska Advertisers the providing of services to
AFG (Gottstein Dep. at 48; Oien Dep. at 15, 18; Parsons Dep.
at 7).

FOA's advertising was perceived as harmful to the
candidacies of Clark Gruening and Frank Murkowski. Gruening
was told by his supporters that the FOA ads were hurting his
campaign (Deposition of Clark Gruening at 44, hereafter
cited as "Gruening Dep.") and were creating a "sympathy
vote"” for Gravel (Id. at 46). AFG refused to run "negative
ads” because they were deemed "counter-productive" (Hale
Dep. at 39, 70). If John Hale, Gruening's campaign manager,
had known about the FOA ads before they were run, he would
have asked FOA "not to do it" because it "didn't do us, I

don't think, any good" (Hale Dep. at 48). Gruening did




request FOA to stop for the same reason (Gruening Dep. at
44-45; Gottstein Dep. at 114-115). FOA refused to stop
running the ads (Id.).

Officials of the Murkowski campaign expressed
their concern to Tom Kelly that FCA's activities would hurt
their campaign (Kelly Dep. at 45). The Murkowski officials,
including the campaign manager, believed that Gravel was the
weaker potential opponent in the general election (Kelly
Dep. at 43-45). They wanted to campaign against Gravel in

the general election and not against Gruening (Id.).

D. Contacts Between FOA and AFG

As just noted, Alaska Advertisers placed an ad for
AFG in the Fall of 1979 and placed ads for FOA in August of
1980. Neither Parsons nor Oien know of any coordination be-
tween FOA and AFG (Oien Dep. at 47; Parsons Dep. at 12, 13,
27). Parsons, who placed the media, did so without being
aware of the political plans or strategies of either FOA or
AFG (Parsons Dep. at 7, 16-18).

Norma Thompson, as previously noted, performed
volunteer services for AFG with respect to telephone canvas-

sing. She ceased her volunteer activities in order to enter

FOA (Thompson Dep. at 16). She had no contact with AFG

after joining FOA (Thompson Dep. at 58). While volunteering




for AFG she was not privy to any of AFG's campaign plans
(Thompson Dep. at 7).

Barnard Gottstein undertook volunteer fundraising
efforts for AFG from approximately May through part of July
(Gottstein Dep. at 34 and 40). He had previously declined
Gruening's request to be AFG's finance chairman (Gottstein
Dep. at 29). PFis efforts consisted solely of calling fewer
than 100 acquaintances (Gottstein Dep. at 38; Hale Dep. at
41-42). Gottstein did not host or assist in any fundraising
event for AFG (Hale Dep. at 12; Gottstein Dep. at 47; Gay
Dep. at 6; Gruening DPep. at 14). Gottstein did not report
to AFG on what he was doing (Gottstein Dep. at 41, 47) nor
did AFG provide him with any suggestions or instructions on

how to raise funds (Bale Dep. at 14; Gottstein Dep. at 128-

129). He made no public speeches for Gruening (Id.), held

no position in AFG (Hale Dep. at 15; Gruening Dep. at 15),
did not recruit AFG volunteers (Gottstein Dep. at 47), was
never in their headouarters (Gottstein Dep. at 131), and
never discussed strategy with anyone working on the Gruening
campaign (Gottstein Dep. at 43, 57; PBale Dep. at 17, 34;
Gruening Dep. at 37-38). As John Fale states, Gottstein
"was not involved [with AFG] in any way other than asking
his friends to contribute" (Hale Dep. at 15).

Gottstein made a contribution to AFG in 1979 and
one during the general election period (Gottstein Dep. at

45-46, 125). He does not recall rendering any fundraising




assistance to AFG after July 1980 (Gottstein Dep. at 40,

125). He may have made one or two phone calls, but does not

know whether he did so, during the general election (Id.).

Most of the money that was contributed to AFG in response to
Gottstein's volunteer efforts was sent directly to AFG by
the contributors (Gruening Dep. at 14). Checks sent to
Gottstein were transmitted to AFG by his secretary (Gott-
stein Dep. at 41). Gottstein does not recall how many
checks were sent to him (Id.).

Gottstein attended one meeting with AFG personnel
at Hale's invitation (Hale Dep. at 40, 41; Gruening Dep. at
18, 19; Gottstein Dep. at 63). The meeting was at Mystrom
Advertising and its purpose was to view a proposed televi-
sion advertisement prepared by AFG's media producer, Larry

Holstrom (Hale Dep. at 36). Hale had invited Gottstein in
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order to impress him (Hale Dep. at 40-41), and it was hoped

3

that Gottstein would help raise funds to finance the cam-
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paign's media (Gruening Dep. at 27-28; Gottstein Dep. at
70).

AFG's plans to impress Gottstein backfired. Gott-
stein expressed his dissatisfaction with the proposed film
because it failed to fully address Gravel's record as Sena-
tor (Hale Dep. at 37, 40; Gottstein Dep. at 57-58). The ad
did not mention Gravel's record (Gruening Dep. at 32-33).

Gottstein was not shown any AFG televison ads, brochures, or




solicitation materials other than the film viewed at Mystrom
Advertising (Gottstein Dep. at 69). It is unclear whether
the film viewed at Mystrom's was ever used, although por-
tions may have been used to create 30 seconds spots (Hale
Dep. at 39-41). There is no evidence of any similarity in
content between AFG advertising and FOA ads. The subjects
of the FOA spots, such as the domed-city, Gravel's Aspen
house and his voting absenteeism, were not discussed at the
Mystrom meeting and were not in the film (Gruening Dep. at
32, 35-37, 39).

The meeting at Mystrom's Advertising was the last
contact that Gottstein had with AFG until the FOA ads began
to appear (Gottstein Dep. at 72). From that date, Gottstein
ceased his volunteér solicitations on behalf of AFG and does
not recall receiving thereafter any contributions for AFG
(Id.). After the FOA ads started to run he received a call
from Clark Gruening who complained that the FOA ads were
politically harmful to his campaign and asked FOA to stop
(Gruening Dep. at 44-45; Gottstein Dep. at 114-115). Gott-
stein and FOA refused Gruening's plea (Id.).

The only other possible contact between FOA and
AFG was a purported visit by John Hale to Gottstein in
August (Hale Dep. at 53). Gottstein has no recollection of

the visit (Gottstein Dep. at 119). Hale states that he




delivered at his own initiative to Gottstein at home a copy

of the Wall Street Journal containing an article about

Gravel (Hale Dep. at 54). There was no discussion of the
campaign or of strategy and no exchange of information
(Hale Dep. at 59, 6l). Gottstein subscribes to the Wall

Street Journal and receives his own copy daily at the office

(Gottstein Dep. at 119). It was a very short meeting (Hale
Dep. at 63). There is no evidence that FOA ever used the
newspaper article in any of its ads (Gottstein Dep. at 121-

22).

III. DISCUSSION

A. Legal Standards

FOA is accused of violating section 441la(a) (1) (A)
by exceeding the Act's limitation on contributions. An ex-
penditure by FOA counts towards a contribution limitation
only if it is made "in cooperation, consultation, or con-
cert, with, or at the request or suggestion of, a candidate,

his authorized political committees, or their agents.” 2

U.S.C. § 441la(a)(7)(B)(1). 2/ The Commission has defined

this statutory phrase to mean "[a]ny arrangement, coordina-
tion or direction by the candidate or his or her agent prior

to the publication, distribution, display, or broadcast of

2/ Uncoordinated expenditures are not subject to any
limitations, and may not be 1limited. Buckley v.




the communication.® 11 C.F.R. § 109.1(b)(4)(i). Coordina-
tion will be presumed if the expenditure is based on
information regarding campaign plans provided by the candi-
date, or if the expenditure is made by or through a person
authorized to raise or spend the candidate's funds or who
was compensated by the campaign. Id. § 109.1(b)(4)(i)(a)
and (B).

The General Counsel's Brief contains a lengthy
passage regarding Federal Rule of Evidence 301 and the evi-
dentiary significance of the Commission's presumption. G.C.
Brief at 8. The effect of a presumption is that if basic
fact "A" is established by evidence, then fact "B" may be

3/

presumed .= In the instant case, if it were established
that Mr. Gottstein had been authorized to raise funds for
AFG (basic fact), then "coordination" (presumed fact) may be
presumed by a jury, but only if contradictory evidence is
not offered. Oncé contradictory evidence is offered, “coor-
dination"™ may not be presumed.i/

The General Counsel's Brief argues that the legis-

lative history of Rule 301 states that a jury may infer the

21 Wright and Graham, Federal Practice and Procedure:
Evidence § 5122 (1977).

The staff concedes that no presumptions in this matter
can be sustained because of contradicting evidence.
G.C. Brief at 17 ("no presumptions of coordination may
be made”).




presumed fact (coordination) from the basic fact (Gottstein
was an authorized fundraiser) even after the presumption has
been rebutted by contradicting evidence. This argument im-
plies that the basic fact overshadows all conflicting evi-

5/

dence regarding the absence of coordination.— The staff is
asking the FEC to find that there is coordination, when all
that might be proved is that Barnard Gottstein at one time
raised funds for AFG. What must be proved is coordination,
In attempting to prove coordination, the Commission must

satisfy its burden of proof.

!

4

ot

The General Counsel's Brief at 8, n. 3, cites Legille

v. Dann, 544 F.2d 1 (D.C. Cir. 1976). The Legille case,
which pertains to a patent claim, does not suggest that

inferences can be drawn from rebutted presumptions. To

the contrary, the court in Legille noted that rebutted

"presumptions . . . may be looked on as the bats of the

law, flitting in the twilight, but disappearing in the

sunshine of actual facts." 544 F.2d4 at 6, quoting

Mackowik v. Kansas City, St. J. & C.B.R.R., 196 Mo.

550, 94 S.W. 256, 262 (1906). The court further noted

that this approach to presumptions, known as the "burst-
ing bubble" theory,

q
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is the prevailing view, to which jurists
preponderantly have subscribed; it is the
view of the Supreme Court, and of this
court as well. It is also the approach
taken by the kModel Code of Evidence, and,
very importantly, by the newly-adopted
Federal Rules of Evidence.

Id. at 6-7 (footnotes omitted).




If this case were before a civil jury, the Commis-
sion would have the burden of proving coordination by at
least the preponderance of all the evidenceagl The FEC's
burden of proof may in fact be higher. 1In light of the con-
stitutional rights inherent in FOA's political expression,
the Commission may have to prove coordination by presenting

clear and convincing evidence.ll Under either standard, at

The burden of proof in a civil case ordinarily is one
of the preponderance of the evidence. New York Life
Ins. Co. v. Gamer, 303 U.S. 161, 171 (1938); McCormick,
Evidence § 339 (24 ed. 1972).

Like plaintiffs in civil 1libel cases, the Commission
may have to meet a burden of coming forth with clear
and convincing evidence that a defendant has committed
a violation. See e.g., New York Times Co. v. Sullivan,
376 U.S. 254, 285-86 (1964); Gertz v. Robert Welch,
Inc., 418 U.S. 323, 342 (1974). The first amendment
values inherent in independent political expression
have been recognized by the Supreme Court. Buckley v.
Valeo, 424 U.S. 1, 58-59 (1976). The presence of such
a substantial constitutional right not only creates a
possibly more stringent burden of proof, it casts into
doubt the constitutionality of the Commission's use of
presumptions to meet this burden. 21 Wright and Graham,
Federal Practice and Procedure: Evidence § 5129 at

» citing New York Times which disapproved a presump-
tion of malice in 1libel actions by public figures
against the press, 376 U.S. 254, 283-284 (1964). "The
power to create presumptions is not a means of escape
from constitutional restrictions."™ Bailey v. Alabama,
219 U.S. 219, 239 (1911).




all times the Commission must still meet its burden of
proof.gl

Reliance on Rule 301 is further misplaced because
the Commission is not a factfinder like a jury. The invoca-
tion of Rule 301 implies that a respondent, such as FOA, has
had the opportunity to present evidence before a factfinder,
when it has not. FOA has presented no witnesses nor has it
had an opportunity to cross-examine the witnesses deposed by
the Commission staff. The FEC, rather than being present
for all evidentiary testimony like a jury would be, has not
heard all the evidence. These are serious limitations on
the quality of the FEC's decision-making. The FEC is being
asked by its staff to utilize legal tools such as presump-

tions and the Federal Rules of Evidence when the procedure

at the Commission is non-adjudicatory.

8/ An unrebutted presumption does not mean that a jury
must find coordination; an unrebutted presumption would
only entitle the FEC to have the judge instruct the
jury that it may either accept or ignore the presump-
tion of coordination. 21 Wright and Graham, Federal
Practice and Procedure: Evidence, § 5122 at 571 (1977).

A rebutted presumption does not even entitle the
FEC to a jury instruction; that is left entirely to the
discretion of the judge. 1Id. at 572. Should the judge
decide to instruct the jury that it may "infer" coor-
dination, he "should give an instruction which tells
the jury that the inference can be rebutted by con-
trary evidence and reminds them that the burden of
proof is unchanged by the existence of the inference."
Id. 9 5127 at 620 (emphasis added).




The staff does not consistently urge the Commis-

sion to draw "inferences." In MUR 1333, In the Matter of

Stewart R. Mott, the General Counsel's Report of May 28,

1982 details how Mott attended a fundraiser for John
Anderson in January 1980; contributed $1,000 to his cam-
paign; hosted two fundraising events at his New York and
Washington residences in February; gave a speech at one of
those events; conversed with campaign staff about the cam-
paign's financial needs; and then on March 1 retained the
services of two media experts to produce and place tele-
vision ads in that same month independently of the Anderson
campaign. Subsequent to his making these independent
expenditures, Mott commenced efforts to place Anderson on
state ballots; wrote memoranda to the candidate offering
campaign advice; and on August 1 accepted a post as a member
of the Anderson national finance committee and raised gen-
eral election funds. The Anderson campaign also retained
the services of Mott Enterprises, Inc., Mott's wholly owned
direct mail firm.

In MUR 1333 the FEC was not asked to "infer"™ coor-
dination from these facts. There was no recommendation to
find probable cause. The Commission unanimously voted
to take no further action. Rather than calling for an infer-
ence, the staff correctly noted that the "evidence must

be weighed against the other evidence available without mak-




ing the presumption that coordination occurred." General
Counsel's Report at 14. In MUR 1333, the evidence was "very
evenly Dbalanced." Id. There is no valid reason
why coordination should be "inferred” from the alleged fact
that Gottstein was a Gruening fundraiser, when coordination
is not inferred from the admitted fact that Mott was an
authorized Anderson fundraiser in both the primary and
general elections. If anything, the facts in MUR 1333
reflect that Mott was measurably more active in the Anderson
campaign than was Gottstein in the Gruening campaign.

In order to ascertain probable cause in this case,
the Commission will have to review all the evidence bearing
in mind that it has a burden of proof. A fair decision can-
not be arrived at by drawing an "inference®" from one fact.
The Commission should consider whether at the least the pre-
ponderance of the limited evidence deduced from this non-
adjudicatory proceeding would convince a genuine trier of
fact, such as a jury, that there was coordination between
FOA and AFG. A review of the evidence in these terms
reveals that the FEC could not hope to meet such a burden,
let alone a burden of clear and convincing proof. The FEC
should reject the staff's recommendation and find in lieu
thereof no probable cause to believe that FOA violated sec-

tion 44la(a)(l)(A).




The Evidence Does Not Prove Coordination Between
FOA and AFG

1. Gottstein Was Not Raising Funds For AFG
While Forming FOA.

Q. FOA was formed in July 1980. The General

Counsel's Brief concedes that no presumption of coordination
can be sustained in this matter. G.C. Brief at 16-17. The
staff suggests that “taken as a whole, the evidence indi-
cates that FOA's expenditures were not independent.” Id. at
17. In support of this conclusion the following evidence is
mentioned:

Tom Kelly's testimony indicates an involve-

ment by Mr. Gottstein in the planning of

FOA as early as June, i.e., before Mr.

Gottstein ceased fundraising for AFG. The

fact that a major functionary and organ-

izer of FOA was a fundraiser for AFG while

he was working with FOA clearly undercuts

FOA's assertion that it was operating in-

dependently of AFG. Id.

Tom Kelly says that Steve Silver told him in June
1980 that Barney Gottstein may be involved in forming FOA

(Kelly Dep. at 22 and 26).2/ Silver states that his con-

9/ Tom Kelly's testimony is hearsay. Hearsay is a state-
ment, other than one made by the declarant while testi-
fying at the trial or hearing, offered in evidence to

(Footnote continued)




versation with Kelly regarding FOA occurred in August
(Silver Aff. 499 5,7). Silver further states that he had a
conversation with Kelly in June, but it did not pertain to
FOA (Id. 4 8). Gottstein has sworn that his efforts for
FOA did not commence until July, 1980 and that he ceased
any further volunteer work for AFG at that time. (Gottstein
Dep. at 40, 72). The first contact between Kelly and Gott-
stein occurred between July 15 and August 15. (Kelly Dep.
at 24). All the other FOA principals have testified that
FOA activities commenced in July. (Gay Dep. at 14; Thompson
Dep. at 15-16, 33; Green Dep. at 4). Personnel at Alaska
Advertisers were not contacted to place FOA ads until July
(Parsons Dep. at 16; Oien Dep. at 23). Joe Rothstein the
person who suggested the formation of FOA to Gottstein says
that this happened in late July. (Rothstein Aff. at 499 3,5).

There is conflicting testimony as to whether the

Mystrom meeting occurred in June or July. John Hale recalls

9/ Footnote continued -

prove the truth of the matter asserted. Fed. R. Evid.

801. 1In this case, Tom Kelly's testimony concerning a
statement by Steve Silver is being offered to prove the

proposition that Gottstein was involved in FOA in June,

This hearsay testimony, if offered as evidence in a
court of law, would be inadmissible. Fed. R. Evid. 802.
The reason for excluding hearsay evidence is that it is
not subject to cross-examination whereby imperfections
of memory, perception and narration may be exposed.

The facility with which Kelly's testimony can be con-
tradicted underscores the wunreliability of hearsay
testimony.




that the meeting occurred in June. (Hale Dep. at 45-46).
Gruening says that it occurred in June or July. (Gruening
Dep. at 18). Gottstein places the meeting in late July on
which day or the next day he called Joe Rothstein. (Gott-
stein Dep. at 63, 68). Rothstein states that he received
this call in "late July, 1980." (Rothstein Aff. at g3).
The testimony of Gottstein, Rothstein, Green, Gay, Thompson,
Parsons, Oien, Silver and even Gruening reflect that the
events leading to the formation of FOA occurred in July
1980. In contrast there is the hearsay testimony of Tom
Kelly and the testimony of John Hale. The consistent
evidence of the deponents demonstrates that Kelly and Hale
are mistaken in their recollections of the dates of the
Silver telephone call and the Mystrom meeting, respectively.

b. Gottstein Did Not Transmit Or Raise Funds For

AFG After The Mystrom Meeting. The staff argues that, after

starting FOA, Gottstein may have contacted AFG in order to
transmit contributions. G.C. Brief at 15. This represen-
tation is based on John Hale's testimony. (Hale Dep. at
46-47). Hale, however, did not testify to a single instance
in which Gottstein himself called AFG. To the contrary,
Hale says that he did not speak with Gottstein from the time
of the Mystrom meeting until his visit to Gottstein's home.
(Hale Dep. at 53). Gottstein on the other hand has stated

that his secretary arranged for the transmittal of any




checks and that he is unaware of how they were delivered to
AFG (Gottstein Dep. at 41). He does not believe that he
received any contributions after the Mystrom meeting
(Gottstein Dep. at 72). Gruening stated that most contribu-
tions were sent directly to the campaign, that Gottstein may
have forwarded a contribution but that he could not recall a
*specific instance" in which Gottstein had done so (Gruening
Dep. at 14).

Gottstein was asked by FEC attorneys whether he
had solicited any of 46 itemized AFG contributors who
contributed in the month of August (Gottstein Dep. at 74~
82). These contributions were made after Gottstein com-
menced his efforts for FOA. Of the 46 contributors, Gott-
stein acknowledged soliciting only two, and each was soli-
cited before FOA was formed. The testimony does not reflect
whether the two contributions were sent to Gottstein or to
AFG. In sum, the testimony fails to establish any contact
between Gottstein and AFG after the formation of FOA with
respect to the transmittal of contributions by Gottstein to
AFG.

The General Counsel's Brief makes a conclusive
statement that "Gottstein raised funds for Gruening in the
general election."™ G.C. Brief at 15. This is not estab-
lished by the testimony. Gottstein on two separate occa-

sions in his deposition stated that he does not recall




raising any funds for Gruening in the general election
(Gottstein Dep. at 40, 125). He ceased fundraising after
attending the Mystrom meeting (Gottstein Dep. at 72). No
witness has been able to identify a single contribution
solicited by Gottstein after the Mystrom meeting. Hale says
Gottstein raised funds in the general election but did not
identify any such contribution (Hale Dep. at 66). Gruening,
who "thinks" Gottstein raised funds during this period,
could recall only one such contribution -- Gottstein's
(Gruening Dep. at 53).

2. Gottstein's Association with AFG was Limited.

It is not disputed that Gottstein on his own
raised funds for AFG prior to forming FOA mostly by calling
his friendslg/ sale Dep. at 15; Gottstein Dep. at 39). How-
ever, Gottstein at no time was privy to any AFG campaign
strategy (Gottstein Dep. at 43, 57; Hale Dep. at 17, 34;
Gruening Dep. at 37-38). Gottstein did not host or assist
in any fundraising event for AFG (Hale Dep. at 12; Gottstein
Dep. at 47; Gay Dep. at 6; Gruening Dep. at 14). Gottstein
did not report to AFG on what he was doing or on the results

of his efforts (Gottstein Dep. at 41, 47). AFG did not pro-

vide him with any lists, suggestions or instructions on how

10/ It is not conceded, however, that Gottstein's actions
made him an "authorized" fundraiser for AFG.




to raise funds (Hale Dep. at 14; Gottstein Dep. at 128-129).

Gottstein held no position in AFG (Hale Dep. at 15), never

visited their headquarters (Gottstein Dep. at 131) and "was

not involved in any way other than asking his friends to con-
tribute” (Hale Dep. at 15). Gottstein's association with AFG

did not result in any coordination with respect to FOaA

activities.

The FEC recently by unanimous action closed a case

!

wherein a candidate's former fundraiser made independent

2

expenditures for that candidate. See MUR 1333. Unlike

P4

Gottstein, the fundraiser in MUR 1333, Mr. Stewart Mott,
actually sponsored fundraising events on behalf of John
Anderson, the candidate for whom Mr. Mott subsequently ex-
pended almost $100,000. Furthermore, Mott was the owner and
president of a direct mail firm that was retained by the
Anderson campaign. Despite the striking factual similarities

between MUR 1333 and this investigation the staff in MUR
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1333 did not recommend probable clause. The Commission, ac-
cordingly, should reject the staff's inconsistent recommen-
dation in this matter.

3. Neither the Content Nor Placement of FOA Ads
Reflects Coordination.

The FOA activities themselves do not manifest any
coordination with AFG. The content of the FOA ads were not

derived from any AFG ads (Gruening Dep. at 32, 35-37, 39).




»,

Nor do FOA ads reflect that any knowledge of AFG campaign
plans was a necessary predicate to their production. The
ads dealt with Gravel's legislative record, a matter of pub-
lic knowledge (Gottstein Dep. at 98-A, 110-113). The place-
ment of FOA ads was undertaken by Judy Parsons on the basis
of population without any knowledge of political plans or

strategies (Parsons Dep. at 7, 16-18).i£/

4. Friends of Alaska was not formed to Benefit
Clark Gruening._

FOA was formed to articulate criticism of an incum-
bent legislator and not to advance the candidacy of Clark
Gruening. Gottstein had been the target of a personal at-
tack by Gravel whom Gottstein believed was anti-Semitic
(Gottstein Dep. at 36, 130-132). Dick Green opposed
Gravel's stance on the Alaska lands issue (Green Dep. at 26).
Norma Thompson was critical of his performance as a legis-
lator (Gottstein Dep. at 92). Carolyn “Kelly"” Gay char=-
acterized Gravel's legislative record as "“abominable" (Gay

Dep. at 35). She joined FOA in order to inform Alaskans on

12/ The General Counsel's Brief contends that Gottstein was
personally involved in placing ads for FOA. G.C. Brief
at 3, n. 1 and accompanying text. Although Gottstein
retained Alaska Advertisers on behalf of FOA, it is
undisputed that all FOA ads were personally placed by
Judy Parsons and that she, not Gottstein, selected all
the stations on which the ads were placed (Parsons Dep.
at 7, 16-18; Gottstein Dep. at 108).




*how Senator Gravel had voted, how he had conducted himself
in office, and his overall performance" (Gay Dep. at 47).

The people that comprised FOA were unambigously
*anti-Gravel,” but not necessarily “pro-Gruening." Tom
Kelly was an adviser to another candidate (Kelly Dep. at 4).
Gay was strongly opposed to Gravel, but "had no opinion on
Gruening's campaign® (Gay Dep. at 47). Green does not even
know Gruening (Green Dep. at 20) and did not support his

candidacy (Green Dep. at 17-18).

5% FOA Activities Were Perceived As Harmful To
Gruening and Murkowski.

Clark Gruening, the purported beneficiary of FOA's
ads, was convinced that FOA's activities were hurting his
campaign and asked Gottstein and FOA to stop. (Gruening
Dep. at 44-45; Gottstein Dep. at 114-115). Frank Murkowski,
the Republican candidate for whom Kelly had provided advice
on energy issues, believed that FOA's ads would adversely
affect his campaign. (Kelly Dep. at 43-46). The evidence
demonstrates that Gruening was opposed to FOA's activities
and expressed his dissatisfaction to FOA (Gruening Dep. at
44-45). The staff nonetheless suggests to the Commission
that it should "infer" that Gruening's campaign and FOA were

in some undescribed fashion collaborating to produce ads




that Gruening and his campaign manager believed were counter-
productive and harmful to their campaign (Gruening Dep. at

44-46; Hale at 39, 70).

IV. CONCLUSION

Contrary to the representation made in the General
Counsel's Brief, the evidence in this case "taken as a
whole®™ does not support a recommendation to find probable
cause that FOA coordinated its activities with AFG and vio-
lated section 44la(a)(l)(A). This two year old investiga-
tion has failed utterly to produce any direct evidence of
collaboration between AFG and FOA. All evidence that might
suggest coordination has been credibly explained and/or
substantially contradicted by various witnesses. Neither the
preponderance of the evidence nor clear and convincing
evidence proves coordination. FOA acted independently of
Gruening and even against Gruening's own perceived best
interest.

For the reasons stated above, the Commission

should reject the recommendation contained in the General




Counsel's Brief and in lieu thereof find no probable cause

to believe that FOA violated 2 U.S.C. § 441a(a)(1)(A);l§/

Respectfully submitted,

BAKER & HOSTETLER

an W. Baran
William H. Schweitzer

July 21, 1982

13/ FOA urges the Commission to find no probable cause,
rather than take no further action as it did in MUR
1333. This case has been thoroughly investigated by
the staff which interrogated numerous individuals asso-
ciated with both FOA and the Gruening campaign. In
MUR 1333 the Commission refused to authorize ques-
tioning of Anderson or his campaign staff.

The reputations of various Alaskan political fig-
ures, including Messrs. Gottstein and Gruening, have
been impugned by their political opponents who ini-
tiated this matter two years ago. This investigation
has produced evidence that substantiates the inde-
pendent nature of FOA's activities. The FEC should
provide the persons named in this matter a finding that
would vindicate their actions and recognize the pro-
priety of their political expression., The most appro-
priate finding under these circumstances is one of "no
probable cause to believe."
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Charles N. Steele, Esquire
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 1272 - Request for Documents
and Extension of Time to File
Respondent's Brief

Dear Mr. Steele:
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This office represents Friends of Alaska ("FOA")
and Barnard J. Gottstein in Matter Under Review ("MUR")
1272. On June 2, 1982, we received your letter which
accompanied the General Counsel's Brief recommending
to the Federal Election Commission ("FEC" or "Commis-
sion") that it find probable cause to believe that FOA
violated 2 U.S.C. §441a(a) (1) (A). In order that FOA may
effectively exercise the right to file its own brief
pursuant to 2 U.S.C. § 437g(a) (3), FOA hereby requests
that certain documents which are referred to in the
General Counsel's Brief be provided by your office.
Furthermore, FOA requests that the time in which it may
file its brief be extended twenty (20) days.

8§ 3040

REQUEST FOR DOCUMENTS

The Act requires that any recommendation by
the General Counsel regarding probable cause be
supported by a "brief stating the position of
the general counsel on the legal and factual
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Charles N. Steele, Esquire
June 11, 1982
Page Two

issues of the case." 2 U.S.C. § 437g(a) (3). Likewise,
a respondent, such as FOA, has a corresponding right to
"submit a brief stating the position of such respondent
on the legal and factual issues of the case, and reply-
ing to the brief of the general counsel." Id. The
express congressional purpose of this exchange of briefs
is to formalize a respondent's opportunity to demonstrate
that the Commission should take no action against him and
to require that "the law and facts which support the
position of the general counsel” be set forth in a brief.
H. Rep. No. 422, 96th Cong., lst Sess. 21 (1979).

The General Counsel's Brief with respect to FOA
in MUR 1272 contains numerous citations and references
to testimony transcripts and other documents. These
materials form the basis for your position on the legal
and factual issues in this case. None of these documents
have been provided to FOA or to Mr. Gottstein. Mr. Gott-
stein up to now has even been denied a transcript of

his own deposition.

2

104

Our client's statutory right to file a brief on
the legal and factual issues of this case and replying
to the General Counsel's Brief is illusory if these
documents are withheld. It is impossible for FOA to
address the facts of this case as represented in the
General Counsel's Brief if the documents used in support
of those facts are denied to FOA. FOA and Mr. Gottstein
are in the dark as to what has been said about them
except for selected quotes from depositions constituting
perhaps hundreds of pages of transcripts.

040

3

3

There can be no justification for denying FOA
access to the evidence proferred by third parties in
this matter once the staff investigation is concluded

and a recommendation is made to the Commission. Providing
to respondents the evidence relied on by the staff in its

brief cannot interfere with any investigation because pre-
sumably the investigation is completed. If the Commission
accepts the staff recommendation, there will be no further
investigation, only conciliation negotiations.
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For these reasons FOA requests that the folibwing
documents be provided to it:

l. The response from Alaskans for Gruening
referred to on p. 2 of the General
Counsel's Brief.

The document in which John Hale made
the statement quoted on p. 4.

The transcript(s) of the deposition of
John Hale cited or referred to on pp. 5,
12, 14 and 15.

The transcript(s) of the deposition of
Clark Gruening cited or referred to on
pp. 5, 9, 10, 11, 12, 14 and 15.

The transcript(s) of the deposition of
Mr. Gottstein cited or referred to on
pp. 5, 9, 10, 11, 12, 13, 14 and 15.

The transcript(s) of the deposition of
Tom Kelly cited or referred to on
pp. 5, 15, 16 and 17.

The transcripts of the depositions of
Steve Orien, Judy Parsons, Carolyn Gay,
Dick Green, and Norma Thompson referred
to on p. 5.

REQUEST FOR EXTENSION OF TIME
TO FILE RESPONDENT'S BRIEF

All the principals in this matter appear to
reside in the State of Alaska. The difficulty of
communicating and corresponding between Washington,
D.C. and Alaska suggests that FOA will not be able
to file its brief within the statutory 15 day period.
Accordingly, FOA requests that the time within which
it may file its brief be extended twenty (20) days.
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Charles N. Steele, Esquire
June 11, 1982
Page Three

CONCLUSION

For the above reasons, FOA requests that your
office provide the aforementioned documents and that
the Commission extend the time for filing of FOA's
brief twenty (20) days.

Sincerely,

Jan W. Baran

JWB:gh

cc: Scott Thomas
Jonathan Levin
Dick Green
Barnard J. Gottstein




G

™
T
o
b
Q
T
@
5]
o0

M

FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

June 30, 1982

Jan W. Baran, Esquire

Baker & Hostetler

818 Connecticut Avenue, N.W.
Washington, D.C. 20006

Re MUR 1272

Dear Mr. Baran:

In response to your letter of June 11, 1982, requesting
documents referred to ia the brief sent to you in MUR 1272,
the Office of General Counsel is making available the

documents described in the requests numbered one through
seven.

The documents described will be copied by this office
and will be available for you to pick up at the Office of
General Counsel at a mutually agreed upon time. The
documents number 663 pages and a complete copy will be made
available to you for $33.15, i.e., five cents per page.

In light of your need to review these documents in
order to respond to the briefs, this office further grants
your request for an extension for filing FOA's brief. 1It is
due on July 17, 1982.

Sincerely,

Charles N. Steelen
Genera;vggg;/e;///
A é‘v} )

&éﬂhetﬁ*ﬁr Gross

'Associate General Counsel
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AFFIDAVIT OF STEVEN W. SILVER

STATE OF ALASKA

)
) ss.
)

FIRST JUDICIAL DISTRICT

Steven W. Silver for his affidavit deposes and says:

1. I have personal knowledge of the facts contained
herein and am competent to testify thereto.

2. In 1980 I was working in Washington, D. C.

3. During late July 1980, I received a telephone call
from Barnard J. Gottstein regarding the formation of a committee
in Alaska to raise and expend funds for the purpose of communica-
ting to Alaskans the public record of then Senator Mike Gravel.

I was informed by Mr. Gottstein that the committee would operate
independently of a candidate.

4. Mr. Gottstein requested that I recruit a prominent
Alaskan Republican to participate in the committee referred to in
paragraph 3. I informed Mr. Gottstein that I would attempt to
recruit Thomas E. Kelly.

5. On August 3, 1980, I reached Mr. Kelly at San Juan
Island, Washington by telephone. I called Mr. Kelly from a pay
telephone located in a restaurant in Arlington, Virginia where
my wife and I were having dinner with my friends, Mr. & Mrs.
Hiram Bernstein, who retained a daily calendar of social engage-
ments during this period. Mr. Kelly was vacationing on San Juan-
Island, Washington, on which Roche Harbor is located.

6. During the telephone conversation referred to in
paragraph 5, I asked Mr. Kelly whether he would accept the
position of chairman of the committee that was being formed by
Mr. Gottstein and others. Mr. Kelly agreed to be chairman.

7. Prior to August 3, 1980, I had no conversation
with Mr. Kelly regarding the formation of the independent commit-

tee referred to in paragraph 3.
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8. I recall a telephone conversation with Mr. Kelly
during June of 1980 at a time he was in Los Angeles, California.
This conversation pertained to an organization called the Free
Alaska Lands Committee which was active solely in the public

debate regarding federal legislation and Alaska's public lands.

n and fo ;}%?k
My commissio expires:féé? -¢ é?




AFFIDAVIT OF JOSEPH M. ROTHSTEIN

DISTRICT OF COLUMBIA

Joseph M. Rothstein for his Affidavit deposes and

1. I have personal knowledge of the facts contained
herein and am competent to testify thereto.

2. I am Chairman of the Board and Vice-President
of Rothstein-Buckley, a political consulting firm.

3. In late July, 1980, I received a telephone call
from Barnard J. Gottstein of Anchorage, Alaska regarding a
meeting he had attended at Mystrom Advertising of Anchorage,
Alaska.

4. During the conversation referred to in paragraph 3,
Mr. Gottstein told me that he had viewed a proposed film for the
use of Clark Gruening's campaign at Mystrom Advertising and
that he had expressed his dissatisfaction with the film because
it failed to address the public legislative record of incumbent
Senator Mike Gravel.

5. In the conversation referred to in paragraph 3,
Mr. Gottstein expressed to me his desire to publicize Senator
Gravel's record. I suggested to him that a political committee

be formed by him and others who agreed with him, and thereby
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publicize Senator Gravel's record independently of any candi-
date's campaign.

6. On or about August 1, 1980, I contacted Mark
Fox of the Michigan advertising firm, Justin Ward Advertising.
I did this on behalf of Mr. Gottstein to retain the services

of that firm to produce advertising for the political committee,

E ’JOSEPH M. ROTHSTEIN

Subscribed and sworn before me this ,l* day of July, 1982.

Friends of Alaska.

gotary Public

My Commission expires:

Wy Commmission Expires December 1, 1986
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JERMAIN, DUNNAGAN & OWENS
WILLIAM K. JERMAIN ATTORNEYS AT LAW )
CHARLES A. DUNNAGAN ot
S WADLEY (B OWELE 80! WEST FIREWEED LANE, SUITE 201 . Teweruone

RANDALL G. SIMPSON ANCHORAGE, ALASKA 998503 Asnen Coot 907
HOWARD S. TRICKEY

JAN HART DEYOUNG
GARY C. SLEEPER

July 7, 1982

Kenneth A. Gross
Assocliate General Counsel
Federal Election Commission
Washington, D.C. 20463

Re: MUR 1272

Dear Mr. Gross:

This letter concerns the reply brief on behalf of Alaskans

o~ For Gruening. In my letter of June 11, 1982, which was sent to
the attention of Mr. Jonathan Levin, I explained some of the time
- problems which we are encountering. Yesterday was my first day in

the office since June 11. When I attempted to contact Clark
Gruening, I was informed that he would not be returning to town
until Sunday, July 18. I will be unable to file a reply without
prior consultation with Mr. Gruening. Por that reason, it appears
that our reply brief will be approximately one week late and that
it will not be filed until about Wednesday, July 21,

4

I apologize for this delay, but it is simply unavoidable. I
have been out of town and Mr. Gruening is incommunicado in south-
eastern Alaska. I assure you that this delay is not the result of
intentional dilatory conduct on our part. Please consider the
matter as you would if you found yourself in similar difficult
circumstances.

3 3040

Sincerely,

JERMAIN, DUNNAGAN & OWENS

L)

LT

Charles A. Dunnagan

Clark Gruening



Kenneth A. Gross
Assnciate General "ounsel

FPederal %®lection Commission
lluhingto_n. D.C. 20463
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

June 30, 1982

Jan W. Baran, Esquire

Baker & Hostetler

818 Connecticut Avenue, N.W.
washington, D.C. 20006

" Re: MUR 1272
Dear Mr. Baran:

In response to your letter of June 11, 1982, requesting
documents referred to in the brief sent to you in MUR 1272,
the Office of General Counsel is making available the
documents described in the requests numbered one through
seven,

The documents described will be copied by this office
and will be available for you to pick up at the Office of
General Counsel at a mutually agreed upon time. The
documents number 663 pages and a complete copy will be made
available to you for $33.15, i.e., five cents per page.

In light of your need to review these documents in
order to respond to the briefs, this office further grants
your request for an extension for filing FOA's brief. 1It is
due on July 17, 1982.

Sincerely,

Charles N. Steele/

General Couns //7
L/

>
enet A, Grdéé'éﬁ4’)

‘Associate General Counsel




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Jan W. Baran, Esquire

Baker & Hostetler

818 Connecticut Avenue, N.W.

wWashington, D.C. 20006 ‘
A

Re: MUR 1272//;

Dear Mr. Baran:

¥

9

In response to your letter of June 11, 1982, requesting
documents referred to in the brief sent to you in MUR 1272,
the Office of General Counsel is_making available the
documents described in the requests numbered one through
seven.

The documents described will be copied by this office °
and will be available for you to pick up at the Office of
General Counsel at a mutually agreed upon time. The
documents number 663 pages and a complete- copy will be made -
available to you for $33.15, i.e., five cents per page.

In light of your need to review these documents in
order to respond to the briefs, this office further grants
your request for an extension for filing FOA's brief. It is
due on July 17, 1982.
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Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 1272

Friends of Alaska

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal
Election Commission, do hereby certify that on June 29,
1982, the Commission approved by a vote of 6-0 the letter
to Mr. Jan W. Baran as submitted with the Memorandum to the

Commission dated June 25, 1982.

A

Commissioners Aikens, Elliott, Harris, McDonald, McGarry

2

and Reiche voted affirmatively in this matter.

Attest:

6-49-52 ﬁ?ﬁ%ﬂ/ ML_ :

Marjorie W. Emmons
Secretary of the Commission

Date

R g
C
(=
T
o
™M
L o]

Received in Office of Commission Secretary: 6-25-82, 9:30
Circulated on 48 hour tally basis: 6-25-82, 2:00




June 25, 1982

MEMORANDUM TO: Marjorie W. Emmons
FROM: Phyllis A. Kayson
SUBJECT: MUR 1272

Please have the attached Memo to the Commission

distributed to the Commission an a 48 hour tally basis.

Thank you.

Attachment

cc: Levin




. RECEIVED

CLMMIS ;o
VLN T SRS T ARY

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463 82 JUN 25 A 9: 30

June 25, 1982

MEMORANDUM TO: The Commission

FROM: Charles N. Steel
General Counse

SUBJECT: Letter from counsel in MUR 1272
Requesting Documents Not in His Possession

On June 11, 1982, the Office of General Counsel received a
request for documents from Jan W. Baran, counsel for respondent
Friends of Alaska (FOA) in MUR 1272. (See Attachment 1).
Because such a request is a matter of first impression, this
office has attached for Commission review a proposed response to
Mr. Baran. (See Attachment 2).

The General Counsel's Brief sent to Mr. Baran quotes from or
refers to a number of responses or deposition transcripts not in
the possession of FOA or Mr. Baran. In light of the fact that the
investigation is concluded, our response letter contemplates
giving Mr. Baran copies of those documents. This office
recommends the approval of the response letter.

Recommendation

Approve the attached letter to Mr. Baran

Attachments

Letter from Jan W. Baran, dated June 11, 1982
Proposed letter to Mr. Baran
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(014) 220-1841 June 11, 1982 (308) @a1-1n
WRITER'S DIRECT DIAL NO.:
(202)eer- 1572

Charles N. Steele, Esquire
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 1272 - Red;ést for Documents
and Extension of Time to File
Respondent's Brief

e ]

€

Dear Mr. Steele:

This office represents Friends of Alaska ("FOA")
and Barnard J. Gottstein in Matter Under Review ("MUR")
1272. On June 2, 1982, we received your letter which
accompanied the General Counsel's Brief recommending
to the Federal Election Commission ("FEC" or "Commis-
sion") that it find probable cause to believe that FOA
violated 2 U.S.C. §441la(a) (1) (A) . In order that FOA may
effectively exercise the right to file its own brief
pursuant to 2 U.S.C. § 437g(a) (3), FOA hereby requests
that certain documents which are referred to in the
General Counsel's Brief be provided by your office.
Furthermore, FOA requests that the time in which it may
file its brief be extended twenty (20) days.
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REQUEST FOR DOCUMENTS

The Act requires that any recommendation by
the General Counsel regarding probable cause be
supported by a "brief stating the position of
the general counsel on the legal and factual

ﬂMnn‘f / = p, /




BAREZR & HOSTETLER .

Charles N. Steele, Esquire
June 11, 1982
Page Two

issues of the case." 2 U.S.C. § 437g(a) (3). Likewise,

a respondent, such as FOA, has a corresponding right to
"submit a brief stating the position of such respondent
on the legal and factual issues of the case, and reply-
ing to the brief of the general counsel." 1Id. The
express congressional purpose of this exchange of briefs
is to formalize a respondent's opportunity to demonstrate
that the Commission should take no action against him and
to require that "the law and facts which support the
position of the general counsel"” be set forth in a brief.
H. Rep. No. 422, 96th Cong., 1lst Sess. 21 (1979).

The General Counsel's Brief with respect to FOA
in MUR 1272 contains numerous citations and references
to testimony transcripts and other documents. These
materials form the basis for your position on the legal
and factual issues in this case. None of these documents
have been provided to FOA or to Mr. Gottstein. Mr. Gott-
stein up to now has even been den1ed a transcript of
his own deposition.

Our client's statutory right to file a brief on-
the legal and factual issues of this case and replying
to the General Counsel's Brief is illusory if these
documents are withheld. It is impossible for FOA to
address the facts of this case as represented in the
General Counsel's Brief if the documents used in support
of those facts are denied to FOA. FOA and Mr. Gottstein
are in the dark as to what has been said about them
except for selected quotes from depositions constituting
perhaps hundreds of pages of transcripts.
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There can be no justification for denying FOA
access to the evidence proferred by third parties in
this matter once the staff investigation is concluded
and a recommendation is made to the Commission. Providing
to respondents the evidence relied on by the staff in its
brief cannot interfere with any investigation because pre-
sumably the investigation is completed. If the Commission
accepts the staff recommendation, there will be no further
investigation, only conciliation negotiations.
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June 11, 1982
Page Three

For these reasons FOA requests that the following
documents be provided to it:

1. The response from Alaskans for Gruening
referred to on p. 2 of the General
Counsel's Brief.

The document in which John Hale made
the statement quoted on p. 4.

The transcript(s) of the deposition of
John Hale cited or referred to on pp. 5,
12, 14 and 15.

The” transcript (s) of the deposition of
Clark Gruening cited or referred to on
pp. 5, 9, 10, 11, 12, 14 and 15.

The transcript(s) of the deposition of
Mr. Gottstein cited or referred to on
pp. 5, 9, 10, 11, 12, 13, 14 and 15.

The transcript(s) of the deposition of
Tom Kelly cited or referred to on
pp. 5, 15, 16 and 17.

The transcripts of the depositions of
Steve Orien, Judy Parsons, Carolyn Gay,
Dick Green, and Norma Thompson referred
to on p. 5.

REQUEST FOR EXTENSION OF TIME
TO FILE RESPONDENT'S BRIEF

All the principals in this matter appear to
reside in the State of Alaska. The difficulty of
communicating and corresponding between Washington,
D.C. and Alaska suggests that FOA will not be able
to file its brief within the statutory 15 day period.
Accordingly, FOA requests that the time within which
it may file its brief be extended twenty (20) days.

I-—/pha
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Charles N. Steele, Esquire
June 11, 1982
Page Three

CONCLUSION

-

For the above reasons, FOA requests that your
office provide the aforementioned documents and that
the Commission extend the time for filing of FOA's
brief twenty (20) days.

Sincerely,

Jan W. Baran

JWB:gh

cc: Scott Thomas
Jonathan Levin
Dick Green
Barnard J. Gottstein




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Jan W. Baran, Esquire

Baker & Hostetler

818 Connecticut Avenue, N.W.
washington, D.C. 20006

" Re: MUR 1272
Dear Mr. Baran:

In response to your letter of June 11, 1982, requesting
documents referred to in the brief sent to you in MUR 1272,
the Office of General Counsel is_making available the
documents described in the requests numbered one through
seven.

The documents described will be copied by this office °
and will be available for you to pick up at the Office of
General Counsel at a mutually agreed upon time. The
documents number 663 pages and a complete- copy will be made -
available to you for $33.15, i.e., five cents per page.

In light of your need to review these documents in
order to respond to the briefs, this office further grants
your request for an extension for filing FOA's brief. 1It is
due on July 17, 1982.

3 3040

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gross
Associate General Counsel

Achmeat 2




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

June 16, 1982

Charles A. Dunnagan, Esquire
Jermain, Dunnagan & Owens

801 West Fireweed Lane, Suite 201
Anchorage, Alaska 99503

Re: MUR 1272
Dear Mr. Dunnagan:

Pursuant to the request in your letter of June 11,
1982, the Office of General Counsel is granting a twenty day
extension of time for you to file a reply brief on behalf of
Alaskans for Gruening. Therefore, your response is due on
July 14, 1982. :

Sincerely,

Charles_N. Steele

1 Y
Associate General éf:::;:
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HOWARD S. TRICREY 276-6832

JAN HART DEYOUNG
GARY C. SLEEPER
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June 11, 1982

Federal Election Commission
Attention: Jonathan Levin
1325 "K" Street, NW
washington, D.C. 20463

LS

Re: MUR 1272
Dear Jonathan:

I am writing to confirm our conversation of Friday, June 11,
1982. It is my understanding that the time in which we have to
answer the General Counsel's Brief has been extended to Wednesday,
July 14. Thank you for your assistance.

As we discussed, I am leaving town today. My wife is
scheduled for surgery and I will not be back in the office until
July 6. In addition, Clark Gruening has already left for South-
east Alaska, where he will be spending four weeks at a rustic
lodge which he owns with some friends. His vacation has been
planned and coordinated for some time. The lodge is a 1little
short on amenitiets, and one of the things it doesn't have is a
telephone. The end result of all this is that the General
Counsel's Brief hit us at the worst possible time.

I assure you we will do everything we can to submit a Reply
Brief by the 14th. If we are overcome with travel and communica-
tion problems, I will let you know at once. Again, thank you for
the professional and curtious manner in which you have handled
this matter.
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Sincerely,
JERMAIN, DUNNAGAN & OWENS

-

Charles A. Dunnagan

pc
cc: Clark Gruening, Esquire
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(202)0e- 1572

Charles N. Steele, Esquire
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463
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Re: MUR 1272 - Request for Documents
and Extension of Time to File
Respondent's Brief

Dear Mr. Steele:

N
o
(=)

This office represents Friends of Alaska ("FOA")
and Barnard J. Gottstein in Matter Under Review ("MUR")
1272. On June 2, 1982, we received your letter which
accompanied the General Counsel's Brief recommending
to the Federal Election Commission ("FEC" or "Commis-
sion") that it find probable cause to believe that FOA
violated 2 U.S.C. §44la(a) (1) (A). In order that FOA may
effectively exercise the right to file its own brief
pursuant to 2 U.S.C. § 437g(a) (3), FOA hereby requests
that certain documents which are referred to in the
General Counsel's Brief be provided by your office.
Furthermore, FOA requests that the time in which it may
file its brief be extended twenty (20) days.

83940

REQUEST FOR DOCUMENTS

The Act requires that any recommendation by
the General Counsel regarding probable cause be
supported by a "brief stating the position of
the general counsel on the legal and factual
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issues of the case." 2 U.S.C. § 437g(a) (3). Likewise,

a respondent, such as FOA, has a corresponding right to
"submit a brief stating the position of such respondent
on the legal and factual issues of the case, and reply-
ing to the brief of the general counsel." 1Id. The
express congressional purpose of this exchange of briefs
is to formalize a respondent's opportunity to demonstrate
that the Commission should take no action against him and
to require that "the law and facts which support the
position of the general counsel" be set forth in a brief.
H. Rep. No. 422, 96th Cong., lst Sess. 21 (1979).

The General Counsel's Brief with respect to FOA
in MUR 1272 contains numerous citations and references
to testimony transcripts and other documents. These
materials form the basis for your position on the legal
and factual issues in this case. None of these documents
have been provided to FOA or to Mr. Gottstein. Mr. Gott-
stein up to now has even been denied a transcript of
his own deposition.

Our client's statutory right to file a brief on
the legal and factual issues of this case and replying
to the General Counsel's Brief is illusory if these
documents are withheld. It is impossible for FOA to
address the facts of this case as represented in the
General Counsel's Brief if the documents used in support
of those facts are denied to FOA. FOA and Mr. Gottstein
are in the dark as to what has been said about them
except for selected quotes from depositions constituting
perhaps hundreds of pages of transcripts.
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There can be no justification for denying FOA
access to the evidence proferred by third parties in
this matter once the staff investigation is concluded
and a recommendation is made to the Commission. Providing
to respondents the evidence relied on by the staff in its
brief cannot interfere with any investigation because pre-
sumably the investigation is completed. If the Commission
accepts the staff recommendation, there will be no further
investigation, only conciliation negotiations.
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For these reasons FOA requests that the folibwing
documents be provided to it:

1. The response from Alaskans for Gruening
referred to on p. 2 of the General
Counsel's Brief.

The document in which John Hale made
the statement quoted on p. 4.

The transcript(s) of the deposition of
John Hale cited or referred to on pp. 5,
12, 14 and 15.

The transcript(s) of the deposition of
Clark Gruening cited or referred to on
pPpP. 5, 9, 10, 11, 12, 14 and 15.

The transcript(s) of the deposition of
Mr. Gottstein cited or referred to on
pPp. 5, 9, 10, 11, 12, 13, 14 and 15.

The transcript(s) of the deposition of
Tom Kelly cited or referred to on
PP. 5, 15, 16 and 17.

The transcripts of the depositions of
Steve Orien, Judy Parsons, Carolyn Gay,
Dick Green, and Norma Thompson referred
to on p. 5.

REQUEST FOR EXTENSION OF TIME
TO FILE RESPONDENT'S BRIEF

All the principals in this matter appear to
reside in the State of Alaska. The difficulty of
communicating and corresponding between Washington,
D.C. and Alaska suggests that FOA will not be able
to file its brief within the statutory 15 day period.
Accordingly, FOA requests that the time within which
it may file its brief be extended twenty (20) days.
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CONCLUSION

For the above reasons, FOA requests that your
office provide the aforementioned documents and that
the Commission extend the time for filing of FOA's
brief twenty (20) days.

Sincerely,

Jan W. Baran

JWB:gh

cc: Scott Thomas
Jonathan Levin
Dick Green
Barnard J. Gottstein
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WRITER'S DIRECT DIAL NO.:
(202) 8- 1572

Charles N. Steele, Esquire
General Counsel

Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Re: MUR 1272 - Request for Documents
and Extension of Time to File
Respondent's Brief

Dear Mr. Steele:

This office represents Friends of Alaska ("FOA")
and Barnard J. Gottstein in Matter Under Review ("MUR")
1272. On June 2, 1982, we received your letter which
accompanied the General Counsel's Brief recommending
to the Federal Election Commission ("FEC" or "Commis-
sion") that it find probable cause to believe that FOA
violated 2 U.S.C. §44la(a) (1) (A). In order that FOA may
effectively exercise the right to file its own brief
pursuant to 2 U.S.C. § 437g(a) (3), FOA hereby requests
that certain documents which are referred to in the
General Counsel's Brief be provided by your office.
Furthermore, FOA requests that the time in which it may
file its brief be extended twenty (20) days.

REQUEST FOR DOCUMENTS

The Act requires that any recommendation by
the General Counsel regarding probable cause be
supported by a "brief stating the position of
the general counsel on the legal and factual
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issues of the case." 2 U.S.C. § 437g(a) (3). Likewise,

a respondent, such as FOA, has a corresponding right to
"submit a brief stating the position of such respondent
on the legal and factual issues of the case, and reply-
ing to the brief of the general counsel." 1Id. The
express congressional purpose of this exchange of briefs
is to formalize a respondent's opportunity to demonstrate
that the Commission should take no action against him and
to require that "the law and facts which support the
position of the general counsel" be set forth in a brief.
H. Rep. No. 422, 96th Cong., lst Sess. 21 (1979).

The General Counsel's Brief with respect to FOA
in MUR 1272 contains numerous citations and references
to testimony transcripts and other documents. These
materials form the basis for your position on the legal
and factual issues in this case. None of these documents
have been provided to FOA or to Mr. Gottstein. Mr. Gott-
stein up to now has even been denied a transcript of
his own deposition.

Our client's statutory right to file a brief on
the legal and factual issues of this case and replying
to the General Counsel's Brief is illusory if these
documents are withheld. It is impossible for FOA to
address the facts of this case as represented in the
General Counsel's Brief if the documents used in support
of those facts are denied to FOA. FOA and Mr. Gottstein
are in the dark as to what has been said about them
except for selected quotes from depositions constituting
perhaps hundreds of pages of transcripts.

There can be no justification for denying FOA
access to the evidence proferred by third parties in
this matter once the staff investigation is concluded
and a recommendation is made to the Commission. Providing
to respondents the evidence relied on by the staff in its
brief cannot interfere with any investigation because pre-
sumably the investigation is completed. 1If the Commission
accepts the staff recommendation, there will be no further
investigation, only conciliation negotiations.
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For these reasons FOA requests that the following
documents be provided to it:

1. The response from Alaskans for Gruening
referred to on p. 2 of the General
Counsel's Brief.

The document in which John Hale made
the statement quoted on p. 4.

The transcript(s) of the deposition of
John Hale cited or referred to on pp. 5,
12, 14 and 15.

The transcript(s) of the deposition of
Clark Gruening cited or referred to on
Pp. 5, 9, 10, 11, 12, 14 and 15.

The transcript(s) of the deposition of
Mr. Gottstein cited or referred to on
pP. 5, 9, 10, 11, 12, 13, 14 and 15.

The transcript(s) of the deposition of
Tom Kelly cited or referred to on
pp. 5, 15, 16 and 17.

The transcripts of the depositions of
Steve Orien, Judy Parsons, Carolyn Gay,
Dick Green, and Norma Thompson referred
to on p. 5.

REQUEST FOR EXTENSION OF TIME
TO FILE RESPONDENT'S BRIEF

All the principals in this matter appear to
reside in the State of Alaska. The difficulty of
communicating and corresponding between Washington,
D.C. and Alaska suggests that FOA will not be able
to file its brief within the statutory 15 day period.
Accordingly, FOA requests that the time within which
it may file its brief be extended twenty (20) days.
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CONCLUSION

For the above reasons, FOA requests that your
office provide the aforementioned documents and that
the Commission extend the time for filing of FOA's
brief twenty (20) days.

Sincerely,

Jan W. Baran

JWB:gh

cc: Scott Thomas
Jonathan Levin
Dick Green
Barnard J. Gottstein
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DELANEY, WILES, HAYES. REITMAN & BRUBAKER. |NC.

ATTORNEYS AT LAW

JAMES J, DELANEY SUITE 400 CLAY A, YOUNG

EUGENE F. WILES 1007 WEST 3rD AVENUE KAREN L. HUNT

GEORGE N. HAYES ANCHORAGE, ALASKA 99801-1990 FRANK 8. KOZIOL. JR.

STANLEY H, REITMAN WILLIAM E. MOSELEY

JOMHN K. BRUBAKER TELEPHONE 279-3581 MARC D. 80

RAYMOND E. PLUMMER, JR. TELECOPIER 279-3587 JACQUELINE CARR - AGN!
DANIEL A.GERETY AREA CODE 907 J. MICHAEL MQXNESS lop) i
ROBEART L. EASTAUGH J. D. CELLARE> Sl it
STEPMEN M. ELLIS June 7 2 1982 GREGORY 4 BbTYKA = °

Federal Election Commission
Washington
D. C. 20463

£t

Attn: Charles N. Steele, General Counsel

Re: MUR 1272

Gentlemen:

<
Pd
e

i

On behalf of our client, Alaska Advertisers, Inc.,
we hereby:

2

(1) acknowledge receipt on June 7, 1982
of your letter dated May 28, 1982 under the
signature of Charles N. Steele, General Counsel;

(2) concur in the anticipated recommendation
of the General Counsel that the "Commission find
no probable cause to believe that Alaska Advertisers
violated 2 U.S.C. Y441b(a); and

(3) state we do not intend to file any brief
or memorandum replying to the Counsel's Brief
enclosed with your May 28, 1982 letter.

3304904014

Very truly yours,

DELANEY, WILES, HAYES, REITMAN &
BRUBAKER, INC.

L1/

Stanley H. Reitman

SHR: j £

cc: B. J. Gottstein
Jonathan Levin, Esqg. (FEC)
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JAMES J. DELANEY
EUGENK F. WILES
GEORGE N. HAYES

STANLEY H. REITMAN

JOHN K, BRUBAKER

RAYMOND E. PLUMMER. JR.

DANIEL A. GERETY

ROBERT L. EASTAUGH

STEPHEN M. ELLIS

Federal Election Commission

Washington

D. C.

Attn:

20463

Charles N. Steele, General Counsel

Gentlemen:

we hereby:

SHR:j £

ccC:

B. J.

® § o /

DELANEY, WILES. HAYES, REITMAN & BRUBAKER. |NC.82 JUN ‘0 Aln . 49

ATTORNEYS AT LAW
SUITE 400 CLAY A. YOUNG
1007 WEST aro AVENUE KAREN L. HUNT

ANCHORAGE. ALASKA 99501-1990 FRANK 8. KOZIOL, JR.
TELEPHONE 279.3581 :;L:é‘:. :'0::“L‘Y
TELECOPIER 279.3587 JACQUELINE CAAR-AGNI

AREA CODE 907 J. MICHAEL MOXNESS
J. D. CELLARS

June 7, 1982 GREGORY JPTYKA

dd QInRr

pE

Re: MUR 1272

On behalf of our client, Alaska Advertisers, Inc.,

(1) acknowledge receipt on June 7, 1982
of your letter dated May 28, 1982 under the
signature of Charles N. Steele, General Counsel;

(2) concur in the anticipated recommendation
of the General Counsel that the "Commission find

no probable cause to believe that Alaska Advertisers
violated 2 U.S.C. Y441b(a); and

(3) state we do not intend to file any brief
or memorandum replying to the Counsel's Brief
enclosed with your May 28, 1982 letter.

Very truly yours,

DELANEY, WILES, HAYES, REITMAN &
BRUBAKER, INC.

| ////;.,7 H flta

Stanley H. Reitman

Gottstein

vonathan Levin, Esq. (FEC)
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May 28, 1982

MEMORANDUM TO: Marjorie Emmons

FROM: - Steven Barndollar
SUBJECT: MUR 1272

Please have the attached Memo and Briefs distributedd
to the Commission on an informational basis. Thank you.

Attachmant
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 28, 1982

Stanley Reitman, Esquire

Delaney, Wiles, Hayes, Reitman and
Brubaker, Inc.

1007 West Third Avenue

Anchorage, Alaska 99501

Re: MUR 1272
Dear Mr. Reitman:

Based on a complaint filed with the Commission on
August 7, 1980, and information supplied by your client,
Alaska Advertisers, the Commission determined on January 27,
1981, that there was reason to believe that your client had
violateq 2 U.S.C. § 441b(a), a provision of the Federal
Election Campaign Act of 1971, as amended ("the Act"), and
instituted an investigation of this matter.

- After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find no probable cause to
believe that a violation has occurred. The Commission may or
may not approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual
issues of the case. Within fifteen days of your receipt of
this notice, you may file with the Secretary of the
Commission a brief (10 copies if possible) stating your
position on the issues and replying to the brief of the
General Counsel. Three copies of such brief should also be
forwarded to the Office of General Counsel, if possible. The
General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a




Letter to: Stanley Reitman, Esq.
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vote of no probable cause to believe a violation has
occurred.

Should you have any questions, please contact Jonathan
Levin at (202) 523-4529.

Since

Chdrles N. Steele
General Counsel

-~

Enclosure
Brief
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 28, 1982

Jan W. Baran, Esquire

William H. Schweitzer, Esquire
Baker & Hostetler

818 Connecticut Avenue, N.W.
Washington, D.C. 20006

Re: MUR 1272
Dear Messrs. Baran and Schweitzer:

Based on a complaint filed with the Commission on
August 7, 1980, and information supplied by you, the
Commission determined on January 27, 1981, that there was
reason to believe that your client, Friends of Alaska, had
violated 2 U.S.C. § 44la(a) (1) (A), a provision of the
Federal ‘Election Campaign Act of 1971, as amended ("the
Act"), and instituted an investigation of this matter.

. After considering all the evidence available to the -
Commission, the Office of General Counsel is prepared to
recommend that the Commission find probable cause to believe
that a violation has occurred.

Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual
issues of the case. Within fifteen days of your receipt of
this notice, you may file with the Secretary of the
Commission a brief (10 copies if possible) stating your
position on the issues and replying to the brief of the
General Counsel. (Three copies of such brief should also be
forwarded to the Office of General Counsel, if possible.)
The General Counsel's brief and any brief which you may
submit will be considered by the Commission before
proceeding to a vote of probable cause to believe a
violation has occurred.
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If you are unable to file a responsive brief within 15
days, you may submit a written request to the Commission for
an extension of time in which to file a brief. The
Commission will not grant any extensions beyond 20 days.

A finding of probable cause to believe requires that
the Office of General Counsel attempt for a period of .not

less than thirty, but not more than ninety, days to settle

this matter through a conciliation agreement.

Should you have any questions, please contact Jonathan

"Levin at (202) 523-4529.

Since

rles N. Steele
General Counsel

Enclosure
Brief




i)
"}

o
<
o
T
o
<
c
M
(v 0]

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 28, 1982

Charles A. Dunnagan, Esquire
Jermain, Dunnagan and Owens
801 West Firewood Lane

Suite 201

Anchorage, Alaska 99503

Re: MUR 1272

Dear Mr. Dunnagan:

Based on a complaint filed with the Commission on
August 7, 1980, and information supplied by your client,
Alaskans for Gruening ("AFG"), the Commission determined on
January 27, 1981; that there was reason to believe that AFG
had violated 2 U.S.C. §§ 44la(f) and 441b(a), provisions of
the Federal Election Campaign Act of 1971, as amended ("the
Act"), @and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of the General:- Counsel is prepared to
recommend that the Commission f£ind probable cause to believe
that AFG violated 2 U.S.C. § 44la(f) and no probable cause
to believe that AFG violated 2 U.S.C. § 441b(a).

Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual
issues of the case. Within fifteen days of your receipt of
this notice, you may file with the Secretary of the
Commission a brief (10 copies if possible) stating your
position on the issues and replying to the brief of the
General Counsel. (Three copies of such brief should also be
forwarded to the Office of General Counsel, if possible.)
The General Counsel's brief and any brief which you may
submit will be considered by the Commission before
proceeding to a vote of probable cause to believe a
violation has occurred.
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If you are unable to file a responsive brief within 15
days, you may submit a written request to the Commission for
an extension of time in which to file a brief. The
Commission will not grant any extensions beyond 20 days.

A finding of probable cause to believe requires that
the Office of General Counsel attempt for a period of not
less than thirty, but not more than ninety, days to settle

this matter through a conciliation agreement.

Should you have any questions, please contact Jonathan

Levin at (202) 523-4529.

General Counsel

Enclosure
Brief
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MEMORANDUM TO: The Commission
FROM: Charles N. SteW
General Counse

SUBJECT: MUR 1272

Attached for the Commission's review are three briefs
stating the position of the General Counsel on the legal and
factual issues of the above-captioned matter. A copy of the
briefs and letters notifying the respondents of the General
Counsel's recommendations to the Commission on probable
cause to believe was mailed on May 28, 1982. Following
receipt of the Respondents' reply to this notice, this
Office will make further report to the Commission.

Attachments
Cover letter and Brief to Alaskans for Gruening
Cover letter and Brief to Friends of Alaska
Cover letter and Brief to Alaska Advertisers
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 28, 1982

Charles A. Dunnagan, Esquire
Jermain, Dunnagan and Owens
801 West Firewood Lane
Suite 201

Anchorage, Alaska 99503

Re: MUR 1272

Dear Mr. Dunnagan:

Based on a complaint filed with the Commission on
August 7, 1980, and information supplied by your client,
Alaskans for Gruening ("AFG"), the Commission determined on
January 27, 1981, that there was reason to believe that AFG
had violated 2 U.S.C. §§ 44la(f) and 441b(a), provisions of
the Federal Election Campaign Act of 1971, as amended ("the
Act"), and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find probable cause to believe
that AFG violated 2 U.S.C. § 441la(f) and no probable cause
to believe that AFG violated 2 U.S.C. § 441b(a).

Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual
issues of the case. Within fifteen days of your receipt of
this notice, you may file with the Secretary of the
Commission a brief (10 copies if possible) stating your
position on the issues and replying to the brief of the
General Counsel. (Three copies of such brief should also be
forwarded to the Office of General Counsel, if possible.)
The General Counsel's brief and any brief which you may
submit will be considered by the Commission before
proceeding to a vote of probable cause to believe a
violation has occurred.
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Letter to: Charles A. Dunnagan, Esq.
Page 2

If you are unable to file a responsive brief within 15
days, you may submit a written request to the Commission for
an extension of time in which to file a brief. The
Commission will not grant any extensions beyond 20 days.

A finding of probable cause to believe requires that
the Office of General Counsel attempt for a period of not
less than thirty, but not more than ninety, days to settle
this matter through a conciliation agreement.

Should you have any questions, please contact Jonathan

Levin at (202) 523-4529.

Since

arles N. Steele
General Counsel

Enclosure
Brief




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)
Alaskans for Gruening MUR 1272

GENERAL COUNSEL'S BRIEF
I. BACKGROUND

On August 7, 1980, the Commission received a complaint filed
"by the Friends of Mike Gravel against the Friends of Alaska
("FOA"), Alaskans for Gruening ("AFG"), Alaska Advertisers,
Barnard J. Gottstein, and Clark Gruening. The complaint included
allegations relating to activities by Barnard J. Gottstein and an

unauthorized committee, Friends of Alaska, in either advocating

the election of Clark Gruening or the defeat of Mike Gravel in
the 1980 Democratic Senatorial primary in Alaska. Specifically,
the complaint included allegations that Alaska Adveftisers made
corporate contributions to the Gruening campaign in the form of
services for "less than fair market cost,” that Mr. Gottstein

contributed political polls to the Gruening campaign and, thus,
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violated 2 U.S.C. § 44la(a) (1) (A), that Mr. Gottstein's
corporations made various in-kind contributions toAthe Gruening
campaign, and that because of the connection between Mr.
Gottstein and FOA and between Mr. Gottstein and AFG and because
of the use by both committees of the services of Alaska

Advertisers, FOA's expenditures (totalling $21,050.39) were




excessive in-kind contributions in violation of 2 U.S.C. § 44la.

During September and October, 1980, all of the respondents
replied to the complaint. In response to the allegations as to
corporaté contributions by Alaska Advertisers, Alaska Advertisers
submitted rather complete records with respect to the radio time-
buying services it performed for both AFG and FOA. The 1979 Year
End Report of AFG listed a refund by Alaska Advertisers for an
overpayment of $634.94. Records submitted by Alaska Advertisers,
however, displayed a refund check for only $466.94. Thus, $168
remained unaccounted for. Based upon the need for further
information with respect to this problem, the Commission found
reason to believe that Alaska Advertisers and AFG violated 2
U.S.C. § 441b(a).

. In response to the allegation of coordination between AFG
and FOA resulting in excessive in-kind contributions by FOA, the
responses and enclosed documents indicated that expenditures made
by FOA during August, 1980, in opposition to the candidacy of
Mike Gravel, were made through Alaska Advertisers, a vendor which
had received compensation from AFG in October and November of
1979. Furthermore, it appeared that Mr. Gottstein raised funds
for AFG, was involved in FOA's activities, and was associated
with Alaska Advertisers. Thus, there appeared to be an
opportunity through Mr. Gottstein for AFG or éhe Gruening
campaign to provide direction to or coordinate with FOA. See 11

C.F.R. § 109.1(b) (4) (i).




The Commission made findings of no reason to believe with
respect to the remainder of the allegations.

In response to the finding as to the alleged corporate
contribution, AFG campaign manager, John P. Hale, provided an
explanation. In a sworn response, he stated that the actual
refund from Alaska Advertisers was, indeed, $466.94 and that the
remaining $168 was received from Michael Carey of Fairbanks in
the form of two checks (one for $162 and one for $6) as refunds
from $325 in expenses advanced to him to set up a fundraiser.
However, the 1979 Year End Report mistakenly omitted to note that
$168 of the $634.94 refunded was not refunded from Alaska
Advertisers. Mr. Hale enclosed a deposit slip illustrating that

there were two checks, one for $162 and 6ne for $6, drawn from

accounts at the same bank, and another check for $466.94 drawn

from an account at another bank.

The responses from Mr. Gottstein, from FOA, and from AFG
attempted to negate the allegation of coordination between AFG
and FOA. Mr. Gottstein admitted to having communications with
the Gruening campaign pertaining to fundraising du;ing the period
prior to FOA's registration but stated that he did not "have any
records or recollection, regarding specific communications."” He
stated that he did, however, recall attending a showing of
proposed Gruening campaign "television spots" with the candidate
and others involved in the Gruening campaign. He stated that,

after the showing, he expressed his opinion to the others in
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attendance that the spots were deficient and inadequate in
dealing with Mr. Gravel's Senate record. He proceeded to state
that a few days after the showing and without any knowledge or
suggestion of the Gruening campaign, he decided to "disassociate
[himself] from further contacts with the Gruening campaign and to
form an independent committee for the purpose of informing
Alaskans as to Mr. Gravel's record."™ He went on to contradict
the response of his attorneys to the complaint by stating that he
"personally arranged on behalf of FOA, in or about August, 1980,
for the placement by Alaska Advertisers of FOA advertisements on
the radio and in newspapers at the then going rates." 1/ His
response indicates that, although he was not an officer of FOA,
2/ he formed the committee, enlisted two of the other four
members of the committee, received contributions on behalf of the
committee, and hired producers of advertisements. Mr. Gottstein
recalls only one contact between him or his agent and the
Gruening campaign pertaining to any plans for or activities of

FOA. This was a telephone conversation initiated by Clark

1/ Mr. Gottstein stated in his response dated September 2,
1980, that he was not "personally involved in placing ads for
FOA."

2/ In his response to the complaint, Mr. Gottstein's attorney
attempts to downplay his role with FOA by stating that Mr.
Gottstein was not an officer of FOA, FOA did not make any
expenditures through Mr. Gottstein, and Mr. Gottstein did not
make any expenditures on behalf of FOA.
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Gruening in which Mr. Gruening requested that FOA withdraw its
radio spots and Mr. Gottstein "respectfully declined" his
request. Mr. Gottstein also stated that neither he nor any agent

of his communicated with the Gruening campaign or with Alaska

-Advertisers regarding placements of ads by Alaska Advertisers.

Dick Green, FOA treasurer, stated that he had neither a

. recollection nor records indicating that FOA gained information

about the Gruening campaign through FOA's connection with Barnard
Gottstein or with Alaska Advertisers.

John Hale stated that the only communications of which he
was aware between the Gruening campaign and Barnard Gottstein
between 1979 and the time the questions were being answered were
calls "to solicit individual campaign donations" from Mr.
Gottstein to AFG. He also stated that the only contacts between
the Gruening campaign and Alaska Advertisers were t&o telephone
calls for the placement of ads in October and November, 1979.

Mr. Hale also denied that there were any contacts between AFG and
FOA or between AFG and Barnard Gottstein or Alaska Advertisers
during which FOA's activities were discussed.

Upon review of these answers, OGC determined ihat further
investigation in the form of depositions was necessary because of
a number of factors. These factors were Mr. Gottstein's
extensive involvement with FOA along with communications with and
fundraising activities for AFG, the difference between Mr.

Gottstein's first and second accounts of his involvement, and the
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perfunctory nature of the responses of Mr. Green and Mr. Hale.
on July 2, 1981, the Commission approved the issuance of
subpoenaé for documents and depositions to personnel of FOA and
AFG, to employees of Alaska Advertisers, and to Mr. Gottstein.
Between August 4 and August 7, 1981, OGC attorneys deposed
Steve Orien and Judy Parsons of Alaska Advertisers, John Hale and
Clark Gruening of AFG, and Carolyn Gay and Dick Green of FOA. On
September 14, OGC attorneys deposed Mr. Gottstein and on

September 25 and October 2, we deposed FOA record-keeper Norma
Thompson and FOA chairman Tom Kelly, respectively.
I1. LEGAL ANALYSIS
A. The applicable law
Unlimited independent expenditures by an individual in
connection with an election to federal office are permittéd
pursuant to the United States Supreme Court's decision in Buckley
v. Valeo, 424 U.S. 1, 39-51 (1976). Commission-regulations
define the term "independent expenditure"™ to mean
an expenditure by a person for a
communication expressly advocating the
election or defeat of a clearly identified
candidate which is not made with the
cooperation or with the prior consent of, or
in consultation with, or at the request or
suggestion of, a candidate or any agent or
authorized committee of such candidate.

11 C.F.R. § 109.1(a). See also 2 U.S.C. § 431(17).




According to 11 C.F.R. § 109.1(b)(4) (i), "made with the
cooperation or with the prior consent of, or in consulation with,
or at the request or suggestion of a candidate or any agent or
authorized committee of the candidate” means "[a]lny arrangement,
coordination, or direction by the candidate or his or her agent
prior to the publication, distribution, display, or broadcast of
the communication.® Under 11 C.F.R. § 109.1(b)(4) (i), an
expenditure will be presumed to be made by such "arrangement,
coordination, or direction" if

(A) [blased on information about the candidate's

plans, projects, or needs provided to the
expending person by the candidate, or by the
candidate's agents, with a view toward having
an expenditure made;

[m]ade by or through any persoﬁ who is, or
has been, authorized to raise or expend
funds, who is, or has been, an officer of an
authorized committee, or who is or has beén,
receiving any form of compensation or
reimbursement from the candidate, the
candidate's committee or agent.

11 C.F.R. § 109.1(b) (4) (i).
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Expenditures that are not independent are in-kind
contributions subject to the limits of 2 U.S.C. § 441la.
2 U.S.C. § 44la(a)(7)(B) (i). Contributions by a non-
multicanaidate committee aggregating in excess of $1,000 to any
candidate and his authorized political committees with respect to
any election for federal office are prohibited by 2 U.S.C.
§ 44la(a) (1) (A).

B. Application of the facts to the law

1. Factual issues

In seeking to verify whether or not, in fact, FOA's
expenditures were independent, this office explored several
factual issues: (1) whether Barnard Gottstein was a vehicle for
coordination between AFG and FOA; (2) whéthér Barnard Gottstein
was working for or associated with AFG while planning for or
operating FOA; (3) whether Alaska Advertisers was used as a
vehicle for the conveyance of information between AFG and FOA;
(4) whether AFG or its personnel in any way consented to,
suggested, or requested FOA's activities against Senator Gravel;
and (5) whether AFG exchanged information with FOA as to their
respective activities with a view toward having FOA make
expenditures.

2. Legal implications

If Mr. Gottstein or an agent of FOA was authorized to expend

funds for AFG at the time that FOA was being planned or in

operation, it could be argued that he was an agent of AFG and
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FOA's expenditures would clearly be non-independent. See 2
U.8.C. § 431(17); 11 C.F.R. § 109.1(b) (4)(i) and (b)(5). If Mr.
Gottstein or an agent of FOA had been authorized to raise funds
for AFG or had received compensation or reimbursement from AFG,
the presumption would arise that FOA's expenditures were non-

independent. See 11 C.F.R. § 109.1(b) (4) (i) (B). Furthermore, if

. FOA's expenditures had been made through Alaska Advertisers,

which was compensated by AFG, the presumption would arise that

FOA's expenditures were non-independent. 1d. 3/

3/ The effect of these presumptions would appear to be governed
by Federal Rule of Evidence 301:

In all civil actions and proceedings not
otherwise provided for by Act of Congress or by
these rules, a presumption imposes on the party
against whom it is directed the burden of going
forward with evidence to rebut or meet the
presumption, but does not shift to such party the
burden of proof in the sense of the risk of
nonpersuasion, which remains throughout the trial
upon the party on whom it was originally cast.

The Conference Committee Report explaining Fed.R.Evid. 301, H.R.
Conf. Rep. No. 93-1597, indicates that if a party offers no
evidence contradicting the presumed fact, the factfinder may make
the presumption if the basic facts supporting the presumption are
shown. If the party does offer evidence contradicting the
presumed fact, the factfinder cannot make the presumption, though
it may infer the existence of the presumed fact if the basic
facts are shown. 1In other words, if a party offers contradicting
evidence, the factfinder may only weigh the evidence of the basic
facts (that would otherwise support a presumption) against the
contradicting evidence. 1In the present context, this would mean
that if a respondent offers evidence contradicting a presumption
that his or her expenditures were coordinated, the factfinder may
no longer presume there was coordination, though it may weigh
evidence that would otherwise support a presumption (for example,
evidence that the respondent had been compensated by the
candidate) against whatever contradicting evidence the respondent
presents. See Lequille v. Dann, 544 F.2d 1 (D.C. Cir. 1976).
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3. Summary of OGC analysis

The evidence obtained does not indicate that Mr. Gottstein
was ever authorized to expend funds on behalf of AFG. Thus, there
appears to be little basis for categorizing Mr. Gottstein as an
"agent” of AFG within the meaning of the statute and regulations
when he made FOA's expenditures. Moreover, while it is clear
that Mr. Gottstein had been authorized to raise funds for AFG and
that Alaska Advertisers was utilized by both AFG and FOA, and
while those circumstances each raise the potential presumption

that FOA's expenditures were coordinated, we believe there is

S

sufficient contradicting evidence to preclude making such a
presumption. Nonetheless, the evidence taken as whole does
provide a sufficient predicate, we belie?e,.for determining that
FOA's expenditures were not independeﬁt within the meaniné of 2
U.S.C. § 431(17). A more detailed recitation of that evidence
follows.

4. Evidence from the depositions supporting OGC
analysis

o1
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AFG filed its statement of organization on August 2, 19795
and Clark Gruening announced his candidacy in the autumn of 1979.
Mr. Gruening recalled asking for Mr. Gottstein's assistance as a
fund raiser and a contributor "several months before [he] filed."
Mr. Gruening stated that Mr. Gottstein was "skeptical®™ and "cool"
toward his candidacy. (See Deposition of Gruening, pp. 7-8).
Mr. Gottstein recalled that their first meeting with respect to

the Gruening candidacy was in the autumn of 1979 and that he
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"rejected his solicitation,” but was "pretty noncommittal." (See
Deposition of Gottstein, p. 28). Despite Mr. Gottstein's
apparent reluctance to support Clark Gruening, Mr. Gottstein
contributed $1,000 to AFG on September 30, 1979. Mr. Gottstein
explained that he gave the contribution because he "was

Democratic National Committeeman and [he] kind of wanted to

-encourage [the candidacy]."™ He went on to say that he "decided

[he] was going to try and oppose Gravel because of his what [he]
considered anti-semitic position, so [he] was ready to support
whoever [he] could that might unseat him in the primary.” (See
Deposition of Gottstein, p. 46).

Both Mr. Gottstein and Mr. Gruening discussed subsequent
contacts. According to Mr. Gottstein, there were a number of
subsequent contacts during the primar&. Mr. Gottstein claimed
that, at first, he continued to reject pleas for support, and
turned down an offer to be finance chairman of AFG. He claimed
that he was awaiting the entrance of state senator Pat Rodey into
the Senate race. Mr. Gottstein eventually became a fundraiser
for Gruening stating that his "best estimate" of whgn he began
performing this function was in May of 1980. (See Deposition of
Gottstein, p. 35). He stated that he continued to fundraise into
July. Mr. Gruening was unable to pinpoint when Mr. Gottstein

agreed to become a fundraiser, but Mr. Hale indicated that Mr.
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Gottstein "was generally supportive of the Gruening effort"
beginning in January. (See Deposition of Hale, p. 41).

Thevdeposition testimony indicates that Mr. Gottstein's
activitf consisted of telephoning his friends and soliciting
contributions to the Gruening campaign, or soliciting their
assistance in raising funds and putting Clark Gruening in contact
with certain potential donors. It is not clear how many persons
he solicited but, according to Mr. Gottstein, fewer than one
hundred were solicited. Some of these contributions were sent
directly to AFG and some were sent to Mr. Gottstein whose ‘
secretary then sent them on to AFG. 1In addition, Mr. Gottstein
stated that- he mailed out eight to twelve copies each of an AFG
Middle East position paper and a copy of‘a Senate floor statement
by Senator Gravel on the Middle East. According to the
deponents' testimony, he did not perform other functions for the
campaign such as planning strategy or incurring expenses on
behalf of AFG.

Because of the consistency in the testimony among all of the
deponents, there appears to be no reason to doubt the above
description of the duties performed by Mr. Gottstein for AFG.
There is uncertainty as to the date Mr. Gottstein began working
for the Gruening campaign, but this may be resolved by reference
to other testimony and evidence. Mr. Gruening referred to the

fact that Mr. Gottstein put Mr. Gruening in touch with
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Barbara and Larry Weinberg, and Mr. Gottstein referred to the
fact that he was in contact with an acquaintance of his, Barbara .
Weinberg of Los Angeles, to obtain names of people to solicit.
The Weinbergs each contributed $1,000 to the Gruening .campaign in
late March, 1980. If the Weinberg's contact with the Gruening
campaign was initiated through Mr. Gottstein, then Mr. Gottstein

"began his activities for Gruening well before May.

Mr. Hale, Mr. Gruening, and Mr. Gottstein discussed the
above-mentioned viewing of proposed television campaign material
by Mr. Gottstein and others associated with AFG. Each of the
three men was in attendance at the meeting which took place at
the office of Mystrom Advertising in Anchorage. Although Mr.
Hale and Mr. Gottstein do not concur on Qhen this meeting took
place, Mr. Hale placing it in late Ma& or early June and Mr.
Gottstein in late July, both men concur that Mr. Gottstein voiced
dissatisfaction with the tapes.

According to Clark Gruening, Mr. Gottstein was invited in
order to obtain financial backing for proposed media slots. Mr.
Gruening recalled that there was only one other (if any other) '

non-finance committee member in attendance. 4/

4/ Mr. Gruening said there was no formal finance committee, only
an informal group including AFG's treasurer and certain
individuals contacted periodically to discuss fundraising plans
and progress,
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According to Mr. Gottstein, it was after the Mystrom meeting
that he decided to start a "campaign™ attacking Mike Gravel's
record. (See Deposition of Gottstein, p. 90). He stated that he
spoke td Joe Rothstein of the Washington, D.C. political
consulting firm of Rotﬁstein-Buckley who, according to Mr.
Gottstein, suggested that a committee be formed and that ads be
produced. He said he also spoke to Steve Silver of Senator
Stevens' staff in order to obtain Mr. Silver's support, and to
Carolyn Gay, a friend of his, who recruited Norma Thompson 5/ and
Dick Green.

Mr. Gottstein approached Alaska Advertisers to place ads for
FOA. According to Mr. Gottstein's testimony, Mr. Gottstein had
not discussed with the personnel of Alaska Advertisers the
services earlier provided by Alaska Advertisers to AFG. He
stated that when he contacted Steven Orien of Alaska Advertisers
to have FOA ads placed, he had not recalled that Alaska
Advertisers had provided services for AFG. During the provision
of services by Alaska Advertisers to FOA, it appears that Alaska
Advertisers did not communicate in any way with AFG as to FOA's
activities.

During the depositions, there was testimony as to two

5/ Norma Thompson, FOA record-keeper, worked for AFG in June
and July of 1980 on a volunteer basis. She assisted the campaign
in setting up telephone canvassing operations. Specifically, she
trained telephone canvassers and wrote scripts for phone
canvassers. She stated that she left AFG when she began working
for FOA. (Deposition of Norma Thompson, p. 15).
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significant communications between Mr. Gottstein and AFG during
the time that FOA's ads were aired or in print. Mr. Gruening
elaborated on Mr. Gottstein's account of their conversation with
respect to FOA's ads by stating that he informed Mr. Gottstein
that FOA's ads were harming the Gruening candidacy in Fairbanks.
While, according to Mr. Gruening, he did not specifically tell
Mr. Gottstein to cease airing the ads, he believes that there was
an implied request that he cease. Mr. Gottstein said that he did
not heed this request.

The other communication occurred between Mr. Hale and Mr.
Gottstein. On August 8, 1980, the Wall Street Journal published
an article critical of Mr. Gravel. Shortly thereafter, Mr. Hale
took a copy of the article to Mr. Gottstéin's house. Even though
Mr. Hale knew that FOA's ads were alréady appearing, Mr. Hale
stated that this visit "was an opportunity for [him] to just
touch base with Mr. Gottstein and to just establish some sort of
contact with him and heal whatever divisions there might have
been..." (Deposition of Hale, p. 60). Mr. Hale went on to say
that the "main topic" of their conversation was why they had not
had contact and that the reason given by Mr. Gottstein for such
lack of contact was "so that we could sit [in the deposition]
today under oath and say we had no contact."” (Deposition of

Hale, p. 61).
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Mr. Gottstein stated that he ceased soliciting for the
Gruening campaign after the Mystrom meeting but did not remember
whether or not he received any checks while FOA ads were being
aired which he turned over to AFG. Mr. Hale, however, stated
that during this period, Mr. Gottstein was still calling AFG to
inform the committee when some contributions to AFG arrived in
the mail.

Mr. Hale and Mr. Gruening and Mr. Gottstein stated that Mr.

Gottstein raised funds for the Gruening in the general election.

Mr. Gottstein stated that during the general election, he may
have made one or two phone calls for AFG "but no more than that."
(Deposition of Gottstein, p. 40).

According to Tom Kelly, plans for FOA occurred well before
the end of July, 1980. He stated that in June while he was in
Los Angeles, he received a call from Steve Silver, assistant to
Senator Stevens, who informed Mr. Kelly that Senator Stevens

wished to form a committee to "acquaint the public with the
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conduct and the voting record of Senator Gravel." (Deposition of
Kelly, p. 17). 4/ According to Mr. Kelly, Mr. Silver asked if .
Mr. Kelly would mind having his name associated with a committee
involving Mr. Gottstein. While Mr. Kelly could not state exactly
whether or not Mr. Gottstein had already consented to being on
the committee, he did have the impression tha£ Mr. Gottstein was

to serve on the committee.

4/ In his deposition, Mr. Kelly stated that, to receive the
phone call, he "was called out of a business meeting in Los
Angeles in June, I believe it was, of 1980." (Deposition of
Kelly, p. 16). Later in the deposition, he said, "I'm positive I
had the meeting in LA in June." (Deposition of Kelly, p. 26).
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Mr. Kelly stated that Mr. Gottstein first contacted him
while Mr. Kelly was vacationing in Rocke Harbor, Washington,
which would be between July 15 and August 15. (Mr. Kelly stated,
at first, that he believed Mr. Gottstein contacted him in July
but when asked to be more specific could not pinpoint exactly
when in July). According to Mr. Kelly, Mr. Gottstein informed
.Mr. Kelly that the committee was "getting underway," and the two
men made arrangements to see copies of the advertisements.

5. Conclusion

While a potential presumption of coordination arises from
the fact that FOA made expenditures through Alaska Advertisers, a
vendor which had earlier received compensation from AFG, the
evidence available indicates that Alaska Advertisers was not in
fact used as a vehicle for coordination between AFG and FOA. The
testimony and documents obtained demonstrate that Aiaska
Advertisers merely served as a media time buyer and did not
assist in the planning or preparation of the advertisements of
either AFG or FOA. Thus, a presumption of coordination arising

from this particular circumstance cannot be made; instead, the .

fact that FOA expended funds through Alaska Advertisers which was

earlier compensated by AFG must be weighed with the other
evidence available.

A potential presumption of coordination also arises from the
fact that FOA's expenditures were made by Barnard Gottstein who

also was authorized to raise funds for AFG. In this case, there
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is evidence that Mr. Gottstein had a significant relationship
with the Gruening campaign from May (and very possible earlier
than that) to July, 1980. In addition to soliciting and

receiviﬁg funds for the campaign, it appears that he was one of

two non-members of the finance committee invited to the Mystrom
meeting. To counter the evidence associated with the potential
presumption, however, is testimony that, other than the contacts
specifically listed in the above summary of deposition testimony,
there was no contact betweeen AFG and FOA while FOA expenditures
were being made and no contact by FOA personnel, other than
Gottstein, with AFG.

As stated before, although no presumptions of coordination
may be made, the Office of General Counsel nonetheless believes
that, taken as a whole, the evidence indicates that FOA's
expenditures were not independent within the meaning of 2 U.S.C.
§ 431(17). Tom Kelly's testimony indicates an involvement by Mr.
Gottstein in the planning of FOA as early as June, i.e., before
Mr. Gottstein ceased fundraising for AFG. The fact that a major
functionary and organizer of FOA was a fundraiser for AFG while
he was working with FOA clearly undercuts FOA's assertion that it
was operating independently of AFG. While AFG and FOA have
presented some evidence contradicting the potential presumption
of coordination, the inference of coordination still may be made.

Because of the weight of the evidence indicating coordination,
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the General Counsel recommends that the Commission £ind probable
cause to believe that Alaskans for Gruening violated ? U.Ss.C.
§ 4dla(f).

Thevevidence presented with respect to the alleged receipt
of a corporate contribution by AFG from Alaska Advertisers
indicates that AFG paid the "usual and normal charge" for Alaska
Advertiser's services. See 11 C.F.R. § 100.7(a) (1) (iii) (a),
formerly § 100.4(a) (1) (iii) (A). Therefore, the General Counsel
recommends that the Commission find no probable cause to believe
that Alaskans for Gruening violated 2 U.S.C. § 441b(a).

III. RECOMMENDATIONS

1. Find probable cause to believe that Alaskans for Gruening

violated 2 U.S.C. § 44la(f).
2. - Find no probable cause to believe that Alaskans for Gruening

violated 2 U.S.C. § 441b(a).

Ty N, \SQ2

Date —\ Chatrles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 28, 1982

Jan W. Baran, Esquire

William H. Schweitzer, Esquire
Baker & Hostetler

818 Connecticut Avenue, N.W.
Washington, D.C. 20006

Re: MUR 1272

Dear Messrs. Baran and Schweitzer: .
Based on a complaint filed with the Commission on
August 7, 1980, and information supplied by you, the
Commission determined on January 27, 1981, that there was
reason to believe that your client, Friends of Alaska, had
violated 2 U.S.C. § 44la(a)(l) (A), a provision of the
Federal Election Campaign Act of 1971, as amended (“"the
Act"), and instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of General Counsel is prepared to
recommend that the Commission find probable cause to believe
that a violation has occurred.

Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual
issues of the case. Within fifteen days of your receipt of
this notice, you may file with the Secretary of the
Commission a brief (10 copies if possible) stating your
position on the issues and replying to the brief of the
General Counsel. (Three copies of such brief should also be
forwarded to the Office of General Counsel, if possible.)
The General Counsel's brief and any brief which you may
submit will be considered by the Commission before
proceeding to a vote of probable cause to believe a
violation has occurred.
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Letter to: Jan W. Baran, Esq.
Page 2

If you are unable to file a responsive brief within 15
days, you may submit a written request to the Commission for
an extension of time in which to file a brief. The
Commission will not grant any extensions beyond 20 days.

A finding of probable cause to believe requires that

‘the Office of General Counsel attempt for a period of not

less than thirty, but not more than ninety, days to settle

this matter through a conciliation agreement.

Should you have any questions, please contact Jonathan

Levin at (202) 523-4529.

General Counsel

Enclosune
Brief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
)
Friends of Alaska MUR 1272

GENERAL COUNSEL'S BRIEF
I. BACKGROUND

On August 7, 1980, the Commission received a complaint filed
by the Friends of Mike Gravel against the Friends of Alaska
("FOA"), Alaskans for Gruening ("AFG"), Alaska Advertisers,
Barnard J. Gottstein, and Clark Gruening. The complaint included
allegations relating to activities by Barnard J. Gottstein and an
unauthorized committee, Friends of Alaska, in either advocating
the election of Clark Gruening or the defeat of Mike Gravel in
the 1980 Democratic Senatorial primary in Alaska. Specifically,
the complaint included allegations, inter alia, that FOA failed
to timely register and report and that because of the connection
between Mr. Gottstein and FOA and between Mr. Gottstein and AFG
and because of the use by both committees of the services of
Alaska Advertisers, FOA's expenditures (totalling $21,050.39)
were excessive in-kind contributions in violation of 2 U.S.C.

§ 44la.

During September and October, 1980, all of the respondents

replied to the complaint. 1In response to the_allegation of

coordination between AFG and FOA resulting in excessive in-kind
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contributions by FOA, the responses and enclosed documents
indicated that expenditures made by FOA during August, 1980, in
opposition to the candidacy of Mike Gravel, were made through
Alaska Advertisers, a vendor which had received compensation from
AFG in October and November of 1979. Furthermore, it appeared

that Mr. Gottstein raised funds for AFG, was involved in FOA's

.activities, and was associated with Alaska Advertisers. Thus,

there appeared to be an opportunity through Mr. Gottstein for AFG
or the Gruening campaign to provide direction to or coordinate
with FOA. See 11 C.F.R. § 109.1(b) (4) (i).

The responses from Mr. Gottstein, from FOA, and from AFG
attempted to negate the allegation of coordination between. AFG
and FOA. Mr. Gottstein admitted to having communications with
the Gruening campaign pertaining to fundraising during the period
prior to FOA's registration but stated that he did ﬁot "have any
records or recollection, regarding specific communications." He
stated that he did, however, recall attending a showing of
proposed Gruening campaign "television spots" with the candidate
and others involved in the Gruening campaign. He stated that, .
after the showing, he expressed his opinion to the.others in
attendance that the spots were deficient and inadequate in
dealing with Mr. Gravel's Senate Record. He proceeded to state
that a few days after the showing and without any knowledge or

suggestion of the Gruening campaign, he decided to "disassociate
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[himself] from further contacts with the Gruening campaign and to
form an independent committee for the purpose of informing
Alaskans as to Mr. Gravel's record." He went on to contradict
the response of his attorneys to the complaint by stating that he
"personally arranged on behalf of FOA, in or about August, 1980,
for the placement by Alaska Advertisers of FOA advertisements on
the radio and in newspapers at the then going rates." 1/ His
response indicates that, although he was not an officer of FOA,
2/ he formed the committee, enlisted two of the other four
members of the committee, received contributions on behalf of the
committee, and hired producers of advertisements. Mr. Gottstein
recalls only one contact between him or his agent and the
Gruening campaign pertaining to any plans for or activities of
FOA. This was a telephone conversation initiated by Clark
Gruening in which Mr. Gruening requested that FOA withdraw its
radio spots and Mr. Gottstein "respectfully declined" his
request. Mr. Gottstein also stated that neither he nor any agent
of his communicated with the Gruening campaign or with Alaska

Advertisers regarding placements of ads by Alaska Advertisers. .

1/ Mr. Gottstein stated in his response dated September 2,
1980, that he was not "personally involved in-placing ads for
Foa."

2/ In his response to the complaint, Mr. Gottstein's attorney
attempts to downplay his role with FOA by stating that Mr.
Gottstein was not an officer of FOA, FOA did not make any
expenditures through Mr. Gottstein, and Mr. Gottstein did not
make any expenditures on behalf of FOA.
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Dick Green, FOA treasurer, stated that he had neither a
recollection nor records indicating that FOA gained information
about the Gruening campaign through FOA's connection with Barnard
Gottstein or with Alaska Advertisers.

John Hale stated that the only communications of which he
was aware between the Gruening campaign and Barnard Gottstein
between 1979 and the time the questions were being answered were
calls "to solicit individual campaign donations®™ from Mr.
Gottstein to AFG. He also stated that the only contacts between
the Gruening campaign and Alaska Advertisers were two telephone
calls for the placement of ads in October and November, 1979.

Mr. Hale also denied that there were any contacts between AFG and
FOA or between AFG and Barnard Gottstein or Alaska Advertisers
during which FOA's activities were discussed.

Upon review of these answers, OGC determined that further
investigation in the form of depositions was necessary because of
a number of factors. These factors were Mr. Gottstein's
extensive involvement with FOA along with communications with and
fundraising activities for AFG, the difference between Mr.
Gottstein's first and second accounts of his involvement, and the
perfunctory nature of the responses of Mr. Green and Mr. Hale.

On July 2, 1981, the Commission approved the issuance of
subpoenas for documents and depositions to personnel of FOA and

AFG, to employees of Alaska Advertisers, and to Mr. Gottstein.
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Between August 4 and August 7, 1981, OGC attorneys deposed
Steve Orien and Judy Parsons of Alaska Advertisers, John Hale and
Clark Gruening of AFG, and Carolyn Gay and Dick Green of FOA. On
September 14, OGC attorneys deposed Mr. Gottstein and on
September 25 and October 2, we deposed FOA record-keeper Norma
Thompson and FOA chairman Tom Kelly, respectively.

II. LEGAL ANALYSIS

A, The applicable law

Unlimited independent expenditures by an individual in
connection with an election to federal office are permitted
pursuant to the United States Supreme Court's decision in Buckley
v. Valeo, 424 U.S. 1, 39-51 (1976). Commission regulations
define the term "independent expenditure® to mean .

an expenditure by a person for a
communication expressly advocating the
election or defeat of a clearly identified
candidate which is not made with the
cooperation or with the prior consent of, or
in consultation with, or at the request or
suggestion of, a candidate or any agent or
authorized committee of such candidate.

11 C.F.R. § 109.1(a). See also 2 U.S.C. § 431(17).




According to 11 C.F.R. § 109.1(b) (4) (i), "made with the
cooperation or with the prior consent of, or in consulation with,
or at the request or suggestion of a candidate or any agent or
authorized committee of the candidate" means "[a]lny arrangement,
coordination, or direction by the candidate or his or her agent
prior to the publication, distribution, display, or broadcast of
- the communication.” Under 11 C.F.R. § 109.1(b)(4) (i), an
expenditure will be presumed to be made by such "arrangement,

coordination, or direction" if

r
L

(A) [blased on information about the candidate's
plans, projects, or needs provided to the
expending person by the candidate, or by the
candidate's agents, with a view toward having
an expenditure made;

2.3

[m] ade by or through any person who is, or
has been, authorized to raise or expend
funds, who is, or has been, an officer of an
authorized committee, or who is or has been,
receiving any form of compensation or
reimbursement from the candidate, the
candidate's committee or agent.

11 C.F.R. § 109.1(b) (4) (i).

<
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Expenditures that are not independent are in-kind
contributions subject to the limits of 2 U.S.C. § 44la. See
2 U.S.C. § 44la(a)(7) (B) (i). Contributions by a non-
multicaﬁdidate committee aggregating in excess of $1,000 to any
candidate and his authorized political committees with respect to
any election for federal office are prohibited by 2 U.S.C.
§ 44la(a) (1) (Aa).

B. Application of the facts to the law

1. Factual issues

In seeking to verify whether or not, in fact, FOA's
expenditures were independent, this office explored several
factual issues: (1) whether Barnard Gottstein was a vehicle for
coordination between AFG and FOA; (2) whether Barnard Gottstein
was working for or associated with AFG while planning for or
operating FOA; (3) whether Alaska Advertisers was used as a
vehicle for the conveyance of information between AFG and FOA;
(4) whether AFG or its personnel in any way consented to,
suggested, or requested FOA's activities against Senator Gravel;
and (5) whether AFG exchanged information with FOA as to their .
respective activities with a view toward having FOA make
expenditures.

2% Legal implications

If Mr. Gottstein or an agent of FOA was authorized to expend

funds for AFG at the time that FOA was being planned or in

operation, it could be argued that he was an agent of AFG and




o

o
T
o
=
o
<
]
™
)

FOA's expenditures would clearly be non-independent. See 2
U.S.C. § 431(17); 11 C.F.R. § 109.1(b) (4) (i) and (b) (5). If Mr.
Gottstein or an agent of FOA had been authorized to raise funds
for AFG or had received compensation or reimbursement from AFG,
the presumption would arise that FOA's expenditures were non-

independent. See 11 C.F.R. § 109.1(b) (4) (i) (B). Furthermore, if

- FOA's expenditures had been made through Alaska Advertisers,

which was compensated by AFG, the presumption would arise that

FOA's expenditures were non-independent. 1Id. 3/

3/ The effect of these presumptions would appear to be governed
by Federal Rule of Evidence 301:

In all civil actions and proceedings not
otherwise provided for by Act of Congress or by
these rules, a presumption imposes on the party
against whom it is directed the burden of going
forward with evidence to rebut or meet the
presumption, but does not shift to such party the
burden of proof in the sense of the risk of
nonpersuasion, which remains throughout the trial
upon the party on whom it was originally cast.

The Conference Committee Report explaining Fed.R.Evid. 301, H.R.
Conf. Rep. No. 93-1597, indicates that if a party offers no
evidence contradicting the presumed fact, the factfinder may make
the presumption if the basic facts supporting the presumption are
shown. If the party does offer evidence contradicting the
presumed fact, the factfinder cannot make the presumption, though
it may infer the existence of the presumed fact if the basic
facts are shown. 1In other words, if a party offers contradicting
evidence, the factfinder may only weigh the evidence of the basic
facts (that would otherwise support a presumption) against the
contradicting evidence. 1In the present context, this would mean
that if a respondent offers evidence contradicting a presumption
that his or her expenditures were coordinated, the factfinder may
no longer presume there was coordination, though it may weigh
evidence that would otherwise support a presumption (for example,
evidence that the respondent had been compensated by the
candidate) against whatever contradicting evidence the respondent
presents. See Leguille v. Dann, 544 F.2d 1 (D.C. Cir. 1976).
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3. Summary of OGC analysis

The evidence obtained does not indicate that Mr. Gottstein
was ever authorized to expend funds on behalf of AFG. Thus,
there apéears to be little basis for categorizing Mr. Gottstein
as an "agent" of AFG within the meaning of the statute and
regulations when he made FOA's expenditures. Moreover, while it
is clear that Mr. Gottstein had been authorized to raise funds
for AFG and that Alaska Advertisers was utilized by both AFG and
FOA, and while those circumstances each raise the potential
presumption that FOA's expenditures were coordinated, we believe
there is sufficient contradicting evidence to preclude making
such a presumption. Nonetheless, the evidence taken as whole
does provide a sufficient predicate, we Selieve, for determining
that FOA's expenditures were not indeéendent within the meaning
of 2 U.S.C. § 431(17). A more detailed recitation of that
evidence follows.

4. Evidence from the depositions supporting OGC
analysis

AFG filed its statement of organization on August 2, 1979,
and Clark Gruening announced his candidacy in the autumn of 19%9.
Mr. Gruening recalled asking for Mr. Gottstein's assistance as a
fund raiser and a contributor "several months before [he] filed."
Mr. Gruening stated that Mr. Gottstein was "skeptical" and "cool"
toward his candidacy. (See Deposition of Gruening, pp. 7-8).
Mr. Gottstein recalled that their first meeting with respect to

the Gruening candidacy was in the autumn of 1979 and that he
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"rejected his solicitation," but was "pretty noncommittal.” (See
Deposition of Gottstein, p. 28). Despite Mr. Gottstein's
apparent reluctance to support Clark Gruening, Mr. Gottstein
contributed $1,000 to AFG on September 30, 1979. Mr. Gottstein
explained that he gave the contribution because he "was
Democratic National Committeeman and [he] kind of wanted to

- encourage [the candidacy]."™ He went on to say that he "decided
[he] was going to try and oppose Gravel because of his what [he]
considered anti-sehitic position, so [he] was ready to support
whoever [he] could that might unseat him in the primary.” (See
Deposition of Gottstein, p. 46).

Both Mr. Gottstein and Mr. Gruening discussed subsequent
contacts. According to Mr. Gottstein, there were a number of
subsequent contacts during the primary. Mr. Gottstein claimed
that, at first, he continued to reject pleas for suéport, and
turned down an offer to be finance chairman of AFG. He claimed
that he was awaiting the entrance of state senator Pat Rodey into
the Senate race. Mr. Gottstein eventually became a fundraiser
for Gruening stating that his "best estimate” of when he began .
performing this function was in May of 1980. (See-Deposition of
Gottstein, p. 35). He stated that he continued to fundraise into
July. Mr. Gruening was unable to pinpoint when Mr. Gottstein

agreed to become a fundraiser, but Mr. Hale indicated that Mr.
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Gottstein "was generally supportive of the Gruening effort"
beginning in January. (See Deposition of Hale, p. 41).

The'deposition testimony indicates that Mr. Gottstein's
activitf consisted of telephoning his friends and soliciting
contributions to the Gruening campaign, or soliciting their
assistance in raising funds and putting Clark Gruening in contact
with certain potential donors. It is not clear how many persons
he solicited but, according to Mr. Gottstein, fewer than one
hundred were solicited. Some of these contributions were sent
directly to AFG and some were sent to Mr. Gottstein whose
secretary then sent them on to AFG. 1In addition, Mr. Gottstein
stated that he mailed out eight to twelve copies each of an AFG
Middle East position paper and a copy of a Senate floor statement
by Senator Gravel on the Middle East. According to the
deponents' testimony, he did not perform other functions for the
campaign such as planning strategy or incurring expenses on
behalf of AFG.

Because of the consistency in the testimony among all of the
deponents, there appears to be no reason to doubt the above
description of the duties performed by Mr. Gottstein for AFG.
There is uncertainty as to the date Mr. Gottstein began working
for the Gruening campaign, but this may be regolved by reference
to other testimony and evidence. Mr. Gruening referred to the

fact that Mr. Gottstein put Mr. Gruening in touch with
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Barbara and Larry Weinberg, and Mr. Gottstein referred to the
fact that he was in contact with an acquaintance of his, Barbara
Weinberg of Los Angeles, to obtain names of people to solicit.
The Weinbergs each contributed $1,000 to the Gruening campaign in
late March, 1980. If the Weinberg's contact with the Gruening
campaign was initiated through Mr. Gottstein, then Mr. Gottstein

-began his activities for Gruening well before May.

Mr. Hale, Mr. Gruening, and Mr. Gottstein discussed the
above-mentioned viewing of proposed television campaign material
by Mr. Gottstein and others associated with AFG. Each of the
three men was in attendance at the meeting which took place at
the office of Mystrom Advertising in Anchorage. Although Mr.
Hale and Mr. Gottstein do not concur on when this meeting took
place, Mr. Hale placing it in late Ma& or early June and Mr.
Gottstein in late July, both men concur that Mr. Go;tstein voiced
dissatisfaction with the tapes.

According to Clark Gruening, Mr. Gottstein was invited in
order to obtain financial backing for proposed media slots. Mr.
Gruening recalled that there was only one other (if any other) -

non-finance committee member in attendance. 4/

4/ Mr. Gruening said there was no formal finance committee, only
an informal group including AFG's treasurer and certain
individuals contacted periodically to discuss fundraising plans
and progress.
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According to Mr. Gottstein, it was after the Mystrom meeting
that he decided to start a "campaign" attacking Mike Gravel's
record. (See Deposition of Gottstein, p. 90). He stated that he
spoke td Joe Rothstein of the Washington, D.C. political
consulting firm of Rothstein-Buckley who, according to Mr.
Gottstein, suggested that a committee be formed and that ads be
produced. He said he also spoke to Steve Silver of Senator
Stevens' staff in order to obtain Mr. Silver's support, and to
Carolyn Gay, a friend of his, who recruited Norma Thompson 5/ and
Dick Green.

Mr. Gottstein approached Alaska Advertisers to place ads for
FOA. According to Mr. Gottstein's testimony, Mr. Gottstein had
not discussed with the personnel of Alaska Advertisers the
services earlier provided by Alaska Advertisers to AFG. He
stated that when he contacted Steven Orien of Alaska Advertisers
to have FOA ads placed, he had not recalled that Alaska
Advertisers had provided services for AFG. During the provision
of services by Alaska Advertisers to FOA, it appears that Alaska
Advertisers did not communicate in any way with AFG as to FOA's
activities.

During the depositions, there was testimony as to two

5/ Norma Thompson, FOA record-keeper, worked for AFG in June
and July of 1980 on a volunteer basis. She assisted the campaign
in setting up telephone canvassing operations. Specifically, she
trained telephone canvassers and wrote scripts for phone
canvassers. She stated that she left AFG when she began working
for FOA. (Deposition of Norma Thompson, p. 15).
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significant communications between Mr. Gottstein and AFG during
the time that FOA's ads were aired or in print. Mr. Gruening
elaborated on Mr. Gottstein's account of their conversation with
respect to FOA's ads by stating that he informed Mr. Gottstein
that FOA's ads were harming the Gruening candidacy in Fairbanks.
while, according to Mr. Gruening, he did not specifically tell
Mr. Gottstein to cease airing the ads, he believes that there was
an implied request that he cease. Mr. Gottstein said that he did
not heed this request.

The other communication occurred between Mr. Hale and Mr.

Gottstein. On August 8, 1980, the Wall Street Journal published

an article critical of Mr. Gravel. Shortly thereafter, Mr. Hale
took a copy of the article to Mr. Gottstéin's house. Even though
Mr. Hale knew that FOA's ads were alréady appearing! Mr. Hale
stated that this visit "was an opportunity for [him] to just
touch base with Mr. Gottstein and to just establish some sort of
contact with him and heal whatever divisions there might have
been..." (Deposition of Hale, p. 60). Mr. Hale went on to say
that the "main topic" of their conversation was why they had not
had contact and that the reason given by Mr. Gottstein for such
lack of contact was "so that we could sit [in the deposition]
today under oath and say we had no contact."” (Deposition of

Hale, p. 61).
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Mr. Gottstein stated that he ceased soliciting for the
Gruening campaign after the Mystrom meeting but did not remember
whether or not he received any checks while FOA ads were being
aired wﬁich he turned over to AFG. Mr. Hale, however, stated
that during this period, Mr. Gottstein was still calling AFG to
inform the committee when some contributions to AFG arrived in
the mail.

Mr. Hale and Mr. Gruening and Mr. Gottstein stated that Mr.
Gottstein raised funds for the Gruening in the general election.
Mr. Gottstein stated that during the general election, he may
have made one or two phone calls for AFG "but no more than that."”

(Deposition of Gottstein, p. 40).

According to Tom Kelly, plans for FOA occurred well before

the end of July, 1980. He stated that in June while he was in
Los Angeles, he received a call from Steve Silver, assistant to
Senator Stevens, who informed Mr. Kelly that Senator Stevens
wished to form a committee to "acquaint the public with the
conduct and the voting record of Senator Gravel." (Deposition of
Kelly, p. 17). 4/ According to Mr. Kelly, Mr. Silver asked if -
Mr. Kelly would mind having his name associated with a committee
involving Mr. Gottstein. While Mr. Kelly could not state exactly
whether or not Mr. Gottstein had already consgnted to being on
the committee, he did have the impression that Mr. Gottstein was

to serve on the committee.

4/ 1In his deposition, Mr. Kelly stated that, to receive the
phone call, he "was called out of a business meeting in Los
Angeles in June, I believe it was, of 1980." (Deposition of
Kelly, p. 16). Later in the deposition, he said, "I'm positive I
had the meeting in LA in June."” (Deposition of Kelly, p. 26).
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Mr. Kelly stated that Mr. Gottstein first contacted him
while Mr. Kelly was vacationing in Rocke Harbor, Washington,
which would be between July 15 and August 15. (Mr. Kelly stated,
at first, that he believed Mr. Gottstein contacted him in July
but when asked to be more specific could not pinpoint exactly
when in July). According to Mr. Kelly, Mr. Gottstein informed

"Mr. Kelly that the committee was "getting underway," and the two

men made arrangements to see copies of the advertisements.
5. Conclusion

While a potential presumption of coordination arises from
the fact that FOA made expenditures through Alaska Advertisers, a
vendor which had earlier received compensation from AFG, the
evidence available indicates that Alaska.Advertisers was not in
fact used as a vehicle for coordination between AFG'and FOA. The
testimony and documents obtained demonstrate that Alaska
Advertisers merely served as a media time buyer and did not
assist in the planning or preparation of the advertisements of
either AFG or FOA. Thus, a presumption of coordination arising
from this particular circumstance cannot be made; instead, the
fact that FOA expended funds through Alaska Advertisers which was
earlier compensated by AFG must be weighed with the other
evidence available.

A potential presumption of coordination also arises from the
fact that FOA's expenditures were made by Barnard Gottstein who

also was authorized to raise funds for AFG. 1In this case, there
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is evidence that Mr. Gottstein had a significant relationship
with the Gruening campaign from May (and very possible earlier
than thqﬁ) to July, 1980. In addition to soliciting and
receiving funds for the campaign, it appears that he was one of
two non-members of the finance committee invited to the Mystrom
meeting. To counter the evidence associated with the potential
presumption, however, is testimony that, other than the contacts
specifically listed in the above summary of deposition testimony,
there was no contact betweeen AFG and FOA while FOA expenditures
were being made and no contact by FOA personnel, other than
Gottstein, with AFG.

As stated before, although no presumptions of coordination
may be made, the Office of General Counsél nonetheless believes
that, taken as a whole, the evidence indicates that FOA's
expenditures were not independent within the meaning of 2 U.S.C.
§ 431(17). Tom Kelly's testimony indicates an involvement by Mr.
Gottstein in the planning of FOA as early as June, i.e., before
Mr. Gottstein ceased fundraising for AFG. The fact that a major
functionary and organizer of FOA was a fundraiser for AFG while
he was working with FOA clearly undercuts FOA's assertion that it
was operating independently of AFG. While AFG and FOA have
presented some evidence contradicting the potential presumption
of coordination, the inference of coordination still may be made.

Because of the weight of the evidence indicating coordination,
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the General Counsel recommends that the Commission find probable
cause to believe that Friends of Alaska violated 2 U.S.C.

s 44la(a) (1) (A).

III. RECOMMENDATIONS

e Find probable cause to believe that Friends of Alaska
violated 2 U.S.C. § 441la(a) (1) (r).
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 28, 1982

Stanley Reitman, Esquire

Delaney, Wiles, Hayes, Reitman and
Brubaker, Inc.

1007 West Third Avenue

Anchorage, Alaska 99501

Re: MUR 1272
Dear Mr. Reitman:

Based on a complaint filed with the Commission on
August 7, 1980, and information supplied by your client,
Alaska Advertisers, the Commission determined on January 27,
1981, that there was reason to believe that your client had
violateq 2 U.S.C. § 441b(a), a provision of the Federal '
Election Campaign Act of 1971, as amended ("the Act"), and
instituted an investigation of this matter.

After considering all the evidence available to the
Commission, the Office of the General Counsel is prepared to
recommend that the Commission find no probable cause to
believe that a violation has occurred. The Commission may or
may not approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the
position of the General Counsel on the legal and factual
issues of the case. Within fifteen days of your receipt of
this notice, you may file with the Secretary of the
Commission a brief (10 copies if possible) stating your
position on the issues and replying to the brief of the
General Counsel. Three copies of such brief should also be
forwarded to the Office of General Counsel, if possible. The
General Counsel's brief and any brief which you may submit
will be considered by the Commission before proceeding to a




Letter to: Stanley Reitman, Esq.
Page 2

vote of no probable cause to believe a violation has
occurred.

Should you have any questions, please contact Jonathan
Levin at (202) 523-4529.

Since

Chdrles N. Steele
General Counsel

-

Enclosure
Brief

O
L)
N
<
o
T
o
N
(o)
M
=)




v,

o~
-
o
T
o
<
o

3 3

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
)
Alaska Advertisers MUR 1272

GENERAL COUNSEL'S BRIEF

I. BACKGROUND

On August 7, 1980, the Commission received a complaint filed
by the Friends of Mike Gravel against various respondents
including Alaska Advertisers, Alaskans for Gruening ("AFG"), and
Friends of Alaska ('FOA'). The complaint included an alleéation
that Alaska Advertisers had produced and placed advertisements for
the Gruening campaign "at less than fair market cost" in
violation of 2 U.S.C. § 441b(a). .

In resbonse to the allegations as to corporate contributions
by Alaska Advertisers, Alaska Advertisers submitted rather
comélete records with respect to the radio time-buying services it
performed for AFG and FOA. The 1979 Year End Report of AFG
listed a refund by Alaska Advertisers for an overpayment of
$634.94. Records submitted by Alaska Advertisers, however,
displayed a refund check for only $466.94. Thus, $168 remained
unaccounted for. Because of this apparent discrepency, the l
Commission found reason to believe that Alaska Advertisers

violated 2 U.S.C. § 441b(a).
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II1. FACTUAL AND LEGAL ANALYSIS
Section 441b(a) of Title 2 prohibits corporate contributions
in connection with an election for federal office. Commission

regulations defining the term "contribution" state that the

-provision of services for less than "the usual and normal charge"

for such services is a contribution. See 11 C.F.R. § 100.7(a) (1)

- (iii) (A), formerly 11 C.F.R. § 100.4(a) (1) (iii) (A).

The $168 discrepancy was explained by John Hale, AFG
campaign manager. In a sworn response, dated February 23, 1981,
he stated that the actual refund from Alaska Advertisers was,
indeed, $466.94 and that the remaining $168 was received from
Michael Carey of Fairbanks in the form of two checks (one for
$162 and one for $6) as refunds from $325 in expenses advanced to
him to set up a fundraiser. However, the 1979 Year End Report
mistakenly omitted to note that $168 of the $634.94'refunded was
not refunded from Alaska Advertisers. Mr. Hale enclosed a
deposit slip illustrating that there were two checks, one for
$162 and one for $6, drawn from accounts at the same bank, and
another check for $466.94 drawn from an account at another bank.

The evidence thus indicates that AFG paid the."usual and
normal charge" for Alaska Advertisers' services. Therefore, the
General Counsel recommends that the Commission find no probable
cause to believe that Alaska Advertisers violated 2 U.S.C.

§ 441b(a).
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I1I. RECOMMENDATION |
1. . Find no probable cause to believe that Alaska Advertisers

General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CHARLES N. STEELE
MARJORIE W. EMMONS/JODY C. msow
MAY 7, 1982
MUR 1272 - Comprehensive Investigative
Report #2, signed May 6, 1982; Received
in OCSs, 5-6-82, 11:20
The above-named document was circulated to the
Commission on a 24 hour no-objection basis at 4:00,
May 6, 1982.
There were no objections to the report at the time

of the deadline.




May 6, 1982

MEMORANDUM TO: Marjorie W. Emmons
FROM: Phyllis A. Kayson
SUBJECT: MUR 1272

Please have the attached Comprehensive Investigative

Report #2 distributed to the Commission on a 24 hour no-
objection basis. Thank you.

Attachment

cc: Levin
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BEFORE THE FEDERAL ELECTION conm:ssro!m“‘)é;ij‘.\y;". {;.Jff.r-“m

In the Matter of

BZMAY 6 All: 20

Friends of Alaska, et al. MUR 1272

Comprehensive Investigative Report § 2

This matter involves an allegation by the Friends of

Mike Gravel that the Friends of Alaska ("FOA"), a commiftee
advocating the defeat of Mike Gravel in the 1980 Alaska
Democratic Senatorial primary, did not act independently of
Alaskans for Gruening ("AFG"), the principal campaign
committee of Democratic primary candidate Clark Gruening,
and that, therefore, FOA made an excessive in-kind
contribution to AFG. At the Commission meeting of April 14,
1982, staff advised the Commission orally that we
anticipated being able to circulate a factual and legal
analysis of the case within three weeks, i.e. by May 5.

Due to the amount of evidence that is involved (9
depositions plus voluminous written materials) and the fact
that the staff has required several discussions as to what
recommendations should be made, we have been unable to
circulate our analysis within the time planned. Our revised
estimate is that a document will be circulated within two

weeks, i.e. by May 19, 1982.

May 6, 1982 Charles Steele
Date General Colnsel
By H " e / \

Kenneth A. Gross / '
Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MEMORANDUM TO: CHARLES STEELE
FROM: MARJORIE W. EMMONS /JODY CUSTER 90
DATE: NOVEMBER 30, 1981
SUBJECT: MUR 1272 - Comprehensive Investigative
Report dated November 24, 1981; Received
in oCs, 11-27-81, 10:14
The above-named document was circulated to the
Commission on a 24 hour no-objection basis at 2:00,
Novembef 27, 1981.
There were no objections to the Investigative Report

at the time of the deadline.




November 27, 1981

MEMORANDUM TO: Marjorie W. Emmons
PROM: Phyllis A. Kayson
SUBJECT: MUR 1272

Please have the attached Comprehensive Investigative

Bppott #1 distributed to the Commission on a 24 hour no-

objection basis. Thank you.

Attachment

cc: Levin
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BEFORE THE FEDERAL ELECTION COMMISSION
Noveseer 24, 1981

oTNover gy,

In the Matter of
MUR 1272
Friends of Alaska, et al.

COMPREHENSIVE INVESTIGATIVE REPORT # 1

This matter involves an allegation by the Friends of
Mike Gravel that the Friends of Alaska ("FOA"), a committee
advocating the defeat of Mike Gravel in the 1980 Alaska
Democratic Senatorial primary, did not act independently of
Alaskans for Gruening ("AFG"), the principal campaign
committee of Democratic primary candidate Clark Gruening,
and that, therefore, FOA made an excessive in-kind contribu-
tion to AFG. On January 27, 1981, the Commission found
reason to believe that FOA violated 2 U.S.C. § 44la(a) (1) (A)
and that AFG violated 2 U.S.C. § 44la(f). The Commission
also approved questions to be sent to the committees and to
Barnard Gottstein, who was alleged to have been the vehicle
for coordination between the committees.

During late February and March, 1981, this office
received replies from AFG, FOA, and Mr. Gottstein. Based
upon these responses, the General Counsel considered it
necessary to obtain more information and, therefore, recom-
mended that the Commission authorize subpoenas for documents
and depositions to be sent to Mr. Gottstein and eight other
persons involved in the activities of the committees. The

Commission authorized the subpoenas on July 2, 1981.
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During the week of August 3, 1981, Commission attorneys
deposed in the following order: (1) Steve Oien, general
manager of Alaska Advrtisers, a company partially owned by
Mr. Gottstein which placed advertisements for both committees;
(2) Judith L. Parsons, Mr. Oien's assistant; (3) John P.

Hale, campaign manager for AFG; (4) Clark Gruening, the candi-
date; (5) Carolyn M. Gay, whom Mr. Gottstein named as an
organizer of FOA; and (6) Dick Green, treasurer of FOA.

Three other persons who were unavailable for deposition
at that time were deposed on later dates. Mr. Gottstein,
who was in Washington, D.C. on September 14 on other business,
was deposed at our offices on that date. Norma Thompson,
bookkeeper for FOA and a volunteer for AFG, was deposed by
telephone on September 25. Tom Kelly, chairman of FOA, was
deposed by telephone on October 2.

At this time, we are reviewing the transcripts of the
depositions and the other evidence available with a view

toward making an appropriate recommendation to the Commission.
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Date T Charles N.
General C

Kenneth A. Grossr//
Assistant General Counsel
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, 700 H Street, Suite 5
g Anchorage, Alaska 99501
(907) 274-3242 October 20, 1981

Jan Baran and Bill Schweitzer

Attorneys at Law

Baker & Hostetler

818 Connecticut Avenue, N.W.

Washington, D.C. 20006 |

Re: FRIENDS OF ALASKA, et al i

Gentlemen:

7

The original transcript of the deposition of Barnard Gottstein has
been forwarded to my office so that Mr. Gottstein can have the
opportunity to examine it and correct any errors therein. We

were requested to notify you of the transcript's arrival in our
office.

Sincerely,

Sfoma (2 bbiecr—

Roma L. Akulaw
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"Koott Ev Thomas, Bsq.
Assistant General COunnl
"Faderil Eleetion C.miuion
1325 K Str&et, N.W.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

September 25, 1981

Michael Sharon, Esquire

Hartig, Rhodes, Norman & Mahoney
717 K Street

Suite 201

‘Anchorage, Alaska 99501

RE: MUR 1272

Dear Mr. Sharon:

This letter serves to confirm conversations between you
and Jonathan Levin of the Office of General Counsel with regard
to the telephone deposition of your client, Thomas Kelly. It
is our understanding that this deposition is to take place in
your office at Hartig, Rhodes, Norman & Mahoney in Anchorage
on October 2, 1981, at 9:00 a.m., Anchorage time. The attorneys
from the Commission will not be present in Anchorage and it is
our understanding that the Commission attorneys will communicate
with Mr. Kelly and you through the means of a speakerphone
located in your office.

We have enclosed a copy of the 'subpoena originally sent to
Mr. Kelly.

Sincerely,

=7V A

Scott E. Thomas
Assistant General Counsel

Enclosure




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

September 17, 1981

HAND DELIVERED

Jan W. Baran, Esquire

~ William H. Schweitzer, Esquire
Baker & Hostetler
818 Connecticut Avenue, N.W.
Washington, D.C.” 20006

Re: MUR 1272

Dear Messrs. Baran and Schweitzer:

This letter serves to confirm conversations between
Mr. Baran and Jonathan Levin of the Office of General
Counsel with regard to the deposition of your client,
Norma Thompson. It is our understanding that this deposition
is to take place at the Office of the State Attorney at
150 Fifth Street North, St. Petersburg, Florida, on
September 21, 1981, at 2:00 p.m. There is a speakerphone
in an office at that location for use during the deposition.
These arrangements have been made through Mr. Jack Helinger
at the State Attorney's office in St. Petersburg.

We have enclosed copies of letters sent to Mr. Helinger
and the reporting firm of Kangpay & Kanabay. Pursuant to
your request, we have also enclosed a copy of the subpoena
sent to Ms. Thompson.

™.
i
o
=
(o]
T
(o}
M
o0

Sincerely,

2=

Scott E. Thomas
Assistant General Counsel

Enclosures (3)




September 16, 1981

Mr. Donald Kanabay

' Kanabay & Kanabay

County Building

150 Fifth Street North

St. Petersburg, Florida 33701

Dear Mr. Kanabay:

This letter serves to confirm conversations between
Kanabay & Kanabay and Jonathan Levin of the Office of General
Counsel of the Federal Election Commission with respect to
services to be provided by yaur firm. Our office has
scheduled a deposition for 2:00 p.m. on September 21, 1981,
at the Office of the State Attorney at 150 Fifth Street North,
St. Petersburg, Florida, and it is our understanding that a
reporter from your firm will be present.

In accordance with a request made by yoaur firm, we are
enclosing a copy of the subpoena sent to the deponent. Please
be advised that 2 U.S.C. § 437g(a) (12) (A), a seation of the
Federal Election Campaign Act of 1971, as amended, prohibits
making public any investigation conducted by the Commission
without the express written consent of the person with respect
to whom the investigation is made.

Sincerely,

Scott E. Thomas _
Assistant General Counsel

cc: Jan W. Baran, Esquire
William H. Schweitzer, Esquire

Enclosure




September 16, 1981

Mr. Jack Helinger, Esquire

- Office of the State Attorney
150 Fifth Street North
St. Petersburg, Florida 33701

Dear Mr. Helinger:

This letter serves to confirm conversations between you
and Jonathan Levin of the @ffice of General Counsel of the
Federal Election Commission with regard to the deposition of
Ms. Norma Thompson. It is our understanding that this
deposition will take place at the Office of the State Attorney
at 150 Fifth Street North, St. Petersburg, Floitida, on
September 21, 1981, at 2:00 p.m. It is also our understanding
that there will be a speakerphone set up.in an office at your
location so that Commission attorneys may depose Ms. Thompson
by phone.

For yaur information, the attorneys for the deponent are
Jan W. Baran and William H. Schweitzer of the firm of Baker &
Hostetler which is located at 818 Connecticut Avenue in
Washington, D.C.

(l"-
Thank you for the use of your facilities.

Sincerely,

Scott E. Thomas
Assistant General Counsel

Jan W. Baran, Esquire
William H. Schweitzer




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

September 11, 1981

HAND DELIVERED

‘Jan W. Baran, Esquire
Baker & Hostetler
818 Connecticut Avenue, N.W,.
Washington, D.C. 20006

RE: MUR 1272

Baran:
This letter serves to confirm telephone conversations
M between you and Jonathan Levin regarding the scheduling of the
deposition of your client, Barnard Gottstein, in MUR 1272. The
deposition is scheduled to take place on September 14, 1981, at
10:00 A.M. at the Office of General Counsel of the Federal
Election Commission.

Dear Mr.

Sincerely,

Scott E. Thomas
Assistant General Counsel

cc: William H., Schweitzer
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Dick Green
2140 Stanford Drive
Anchorage, Alaska 99504

August 7 , 1981

Office of General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D. C.

Re: Subpoena
Matter Under Review 1272

Gentlemen:

In response to the July 8, 1981 Subpoena addressed to
the undersigned as Treasurer of the Friends of Alaska,
requesting copies of five (5) categories of documents, please
be advised that to the best of my knowledge and belief the
copies of documents submitted to the Federal Elections
Commission in Washington, D. C. on July 31, 1981 by Baker &
Hostetler, attorneys at law, on behalf of the undersigned and
Friends of Alaska, constitute all of the documents in
possession or control of the undersigned and Friends of
Alaska, that are described in the July 8, 1981 Subpoena.

ﬁWéjm
Dick Green, Treasurer
Friends of Alaska

9b :£a 1lgny
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BAKER & HOSTETLER

LSRR BT " "
ATTORNEYS AT LAW GEETL o)l

818 CONNECTICUT AVE.,, N. W.

In CLEVELAND, OniO WASHINGTON, D. C.

IN DEnvER, CoLORADO

3200 Narionat City Canten
CLEvELAND, ONIO 441i4
(a1@) @8)- 0800
TWX 810 481 8378

In CoLumaus,Oni0
100 EAsT BroAD STReEY
Coilumaus, OniO 432i5

(a0s) ees-1800 g JUL3'

TBLECOFIER (80S) 887-0010

° 800 CamitoL Lire CenTeR
P 8 ° 3 2 DeEnven, ccn.ona: o:toa
(303) sei-0ce00

IN ORLANDO, FLORIDA
880 CNA Towen
ORLANDO, FLORIOA 32802
(s08) @et-1111

(010) 220-1841

WRITER’S DIRECT DIAL NO.:

(z02)881- 1531 July 31, 1981

Charles N. Steele, Esq.
General Counsel

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1272
Dear Mr. Steele:

Enclosed are all documents produced by Dick
Green, Treasurer of Friends of Alaska, in response
to a subpoena, which is dated July 8, 1981, issued
by the Federal Election Commission.

Very truly yours,

William H. Schweitzer
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FRIENDS OF ALASKA COMAIITTEE

STATEMENT OF ACCOUNT - As of Sept. 9, 1980

&

Total Advertising Expenditures 14,620.40

Paid on Account: 8/22 7,903.00

Paid on Account: . 8/28 2,500.00 -

S
BALANCE DUE , -"\$4;217.40 5
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STATEMENT OF ACCOUNT - As of Sept. 9, 1980

Total Advertising Expenditures 14,620.40
Paid on Account: 8/22 7,903.00

Paid on Account: - 8/28 2,500.00

BALANCE DUE -.._ $4,217.40

1341 FAIRBANKS STREET o ANCHORAGE, ALASKA 99501 e (907) 279-5942
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[/’—/ e (o, . 1341 FAIRBANKS STREET
gt L T :
INVOICE i g ANCHORAGE, ALASKA 99501

DATK 8/31/80 ﬂDvéR ' ERJ PHONE: (907) 279-3942
= .

Friends of Alaska Committee

DESCRIPTION OF SERVICE

Radio Advertising, August 5, 1980

KBYR Radio
KNIK Radio
KIFW Radio
KVOK Radio

<
&

146.00

=
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e
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.J
“

0
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A=

30 DAYS INTEREST WILL BE CHARGED INVOICE

ON ALL AMOUNTS NOT PALC
WITHIN 30 DAYS.

8
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4/57 PEARS 1347 PAIRBANKS STREET
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INVOICE /J]IQ.J,; NGO ANCHORAGE, ALASKA 99301
DATE 8/31/80 -

r ananERJ : PHONE: {907) 279-5942

Friends of Alaska Committee

DESCRIPTION OF SERVICE AMOUNT

Radio Advertising, August 6, 1980

KBYR Radio 64.00
KNIK Radio 24.00
KIFW Radio 42.00
KVOK Radio 40.00
Alaska Radio Network 150.00

S B
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320.00

{

A

TERMS: 30 N it e crAnde0 INVOICE N2 30387 |

WITHIN 30 DAYS.
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1341 FAIRBANKS STREEY

INVOICE 1L /8 e ANCHORAGE, ALASKA 99301
‘-"‘3 il *
DATE 8/31/80 PHONE: (907) 279-3942

r

Friends of Alaska Committee

DESCRIPTION OF SERVICE

Radio Advertising, August 7, 1980

KBYR Radio 64.00
KHAR Radio 1%9.00
KNIK Radio 24.00
KFRB Radio 60.00
KIFW Radio 42 .00
KVOK Radio : 40.00

Alaska Radio Network 225.00
614.00

30 DAYS INTEREST \WILL BE CHARGED INVOICE

ON ALL AMOUNTS NOT PAID
WITHIN 30 DAYS.




1349 FAIRBANKS STREEYT

ANCHORAGE, ALASKA 99301

8/31/80 T T L s e 1Y)

Friends of Alaska Committee

DESCRIPTION OF SERVICE

Radio Advertising, August 8, 1980:

KBYR Radio
KHAR Radio
KNIK Radio
KFRB Radio
KIFW Radio
KVOK Radio
Alaska Radio Network

L (T T4

606.00

40

3

4)

4

.“')TERMS: 30 DAYS INTEREST WILL BE CHARGED 'NVOICE

ON ALL AMOUNTS NOT PAID
WITHIN 30 DAYS.
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8/31/80

Friends of Alaska Committee

DESCRIPTION OF SERVICE

Radio Advertising, August 9, 1980:

KYAK Radio

KHAR Radio

KBYR Radio

KNIK Radio

KFRB Radio

KIFW Radio

KVOK Radio

KSRM Radio ;
Alaska Radio Network

049

=t

817.00

40

?
)

TERMS: 30 DAYS regler Wi Solope INVOICE  N°
WITHIN 30 DAYS.
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