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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 8, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jan W. Baran, Esquire
William H. Schweitzer, Esquire
Baker & Hostetler
818 Connecticut Ave., N.W.
Washington, D.C. 20006

Re: MUR 1267

Dear Messrs. Baran and Schweitzer:

On July 29, 1980, the Commission notified your
clients, the Plain Dealer Publishing Company, Thomas
V. H. Vail, David L. Hopcraft, Joseph D. Rice, Thomas
K. Diemer, and Robert McGruder, of a complaint alleging
that they may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended.

The Commission, on October 7, 1980, determined
that, on the basis of the information in the complaint
and information provided by you, there is no reason
to believe that a violation of any statute within its
jurisdiction has been committed. Accordingly, the
Commission has closed its file in this matter. This
matter will become a part of the public record within 30
days.

General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jan W. Baran, Esquire
William H. Schweitzer, Esquire
Baker & Hostetler
818 Connecticut Ave., N.W.
Washington, D.C. 20006

Re: MUR 1267

Dear Messrs. Baran and Schweitzer:p..

On July 29, 1980, the Commission notified your
clients, the Plain Dealer Publishing Company, Thomas
V. H. Vail, David L. Hopcraft, Joseph D. Rice, Thomas
K. Diemer, and Robert McGruder, of a complaint alleging
that they may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended.

The Commission, on , 1980, determined
that, on the basis of the information in the complaint
and information provided by you, there is no reason
to believe that a violation of any statute within its
jurisdiction has been committed. Accordingly, the
Commission has closed its file in this matter. This
matter will become a part of the public record within 30Qf
days.

Sincerely,

Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION

~.WASHINGTON, D.C. 20463

October 8, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Richard B. Kay
Attorney at Law
Suburban West Building, Rm. 324
20800 Center Ridge Road
Rocky River, Ohio 44116

Re: MUR 1267

Dear Mr. Kay:

The Federal Election Commission has reviewed the
allegations of your complaint dated July 17, 1980 and
determined that, on the basis of the information provided
in your complaint and information provided by the attorneys
for the respondents, there is no reason to believe that
a violation of the Federal Election Campaign Act of 1971,
as amended, ("the Act") has been committed.

Accordingly, the Commission has decided to close the
file in this matter.

Should additional information come to your attention
which you believe establishes a violation of the Act,
please contact Jonathan Levin, the attorney assigned to
this matter at 202/523-4039.

Sincerel

General Counsel



ILI FEDERAL ELECTION COMMISSION
WASHINCTON, DC. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Richard B. Kay
Attorney at Law
Suburban W~est Building, Rmn. 324
20800 Center Ridge Road
Rocky River, Ohio 44116

Re: MUR 1267

Dear Mr. Kay:

The Federal Election Commission has reviewed the
allegations of your complaint dated July 17, 1980 and
determined that, on the basis of the information provided
in your complaint and information provided by the attorneys
for the respondents, there is no reason to believe that
a violation of the Federal Election Campaign Act of 1971,
as amended, ("the Act") has been committed.

Accordingly, the Commission has decided to close the
file in this matter.

Should additional information come to your attention
which you believe establishes a violation of the Act,

r- please contact Jonathan Levin, the attorney assigned to
this matter at 2"02/523-4039.

Sincerely,

Charles N. Steele
General Counsel



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
MUR 1267

Plain Dealer Publishing Company )
Thomas V. H. Vail )
David L. Hopcraft )
Joseph D. Rice
Thomas K. Diemer )
Robert McGruder

CERTIFICATION

CI, Marjorie W. Emmons, Secretary to the Federal

Election Commission, do hereby certify that on October 7,

1980, the Commission decided by a vote of 6-0 to take the

following actions regarding MUR 1267:

1. Find NO REASON TO BELIEVE that the
Plain Dealer Publishing Company
has violated 2 U.S.C. §441b(a).

2. Find NO REASON TO BELIEVE that
Thomas V. H. Vail, David L. Hopcraft,
Joseph D. Rice, Thomas K. Diemer,

rand Robert McGruder have violated
2 U.S.C. §441a(a) (1) (A).

3. Find NO REASON TO BELIEVE that
Thomas V. H. Vail, David L. Hopcraft,
Joseph D. Rice, Thomas K. Diemer,
and Robert McGruder have violated
2 U.S.C. §434(c).

4. CLOSE THE FILE.

(Continued)
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Page 2CERTIFICATION
MUR 1267
First General Counsel's Report
Dated: October 3, 1980

5. Approve the letters as attached to
the above-named report.

Voting for this determination were Commissioners

Aikens, Friedersdorf, Harris, McGarry, Reiche, and Tiernan.

Attest:

Date eMarjorie W. Emmons
<ecretary to the Commission

Received in Office of the Commission Secretary: 10-3-80, 10:39
Circulated on 48 hour vote basis: 10-3-80, 2:00



October 3, 1980

MLMORANDUMTO: Marjorie W. Emmons

FROM: Elissa T. Garr

SUBJECT: MUR 1267

Please have the attached First GC Report distributed

to the Commission on a 48 hour tally basis. Thank you.

4-



FEDLHJAL ELECTION COA,]I.SSIU>©
1325 K Street, N-W.

* Washington, D.C. 204630

FIRST GENERAL qfUNSEL'2 REPftT

DATI; AND TIME 'FP TRANSMITTAL " 39 MUR # 1267
BY ((C TO THE COMIIISSION DATE COMPLAINT RECEIVED

BY OCC July 24, 1980

STAFF MEMBER J. Levin

COMPLAINANT'S NAME:

RESPONDENT'S TA;ME:

RELEVANT STATUTE:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

Richard B. Kay

Plain Dealer Publishing Company; Thomas V. H. Vail;
David L. Hopcraft; Joseph D. Rice; Thomas K. Diemer;
Robert McGruder
2 U.S.C. § 431 (9) (B) (i) ; 2 U.S.C. § 434(c);
2 U.S.C. § 441a(a) (1) (A) ; 2 U.S.C. § 441b(a)

11 C.F.R. § 100.7(b) (2) ; 11 C.F.R. § 100.8(b) (2)

None

None

S=I.MRY OF T7GATION,,S

On July 24, 1980, the Federal Election Commission
received a complaint filed by Richard B. Kay against
a Cleveland newspaper, The Plain Dealer, and five of
its employees: (1) Thomas Vail, the publisher; (2) David L.
Hopcraft, the managing editor, (3) Joseph D. Rice, a reporter;
(4) Thomas K. Diemer, a reporter; and (5) Robert McGruder,
a reporter, alleging that they had all violated the Act.

The complainant, who appeared on the Democratic
Presidential primary ballot in Ohio, basis his allegation
on a full-page chart appearing in The Plain Dealer listing
the issue stands of Democratic Presidential primary candidates
Jimmy Carter and Edward Kennedy and Republican Presidential
primary candidate Ronald Reagan. (See Attachment 1).
According to the complainant, this chart, which appeared on
May 28, 1980, in anticipation of the Ohio Presidential
primary election to be held six days later, is an advertisement,

not a news story or editorial, and the provision of "this
complete page for the chosen candidates to advertise their
views on specific issues" is a contribution.
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It appears that the complainant is alleging that the
Plain Dealer Publishing Company made an in-kind contribution
to the three candidates in violation of 2 U.S.C. § 44lb(a)
or, in the alternative, an expenditure on behalf of the
three candidates, also a violation of 2 U.S.C. § 441b(a).
Presumably, the complainant is also alleging that the named
individuals, by involving themselves in the production of
the chart, made in-kind contributions in excess of $1,000
in violation of 2 U.S.C. § 441a(a)(l)(A). l/

FACTUAL BASIS AND LEGAL ANALYSIS

The chart referred to by the complainant is a full-page
chart displaying the pictures and names of the three above-

(NI named candidates and the abbreviated issue stands of each
%tub of the candidates with respect to such questions as "How

would you curb inflation?" and "How would you free the
hostages in Iran?". In the upper left hand corner, there
is an explanation of the purpose of the chart, including
a concluding statement that the chart "lists positions
taken by the major candidates still campaigning." The
upper right hand corner lists the three candidates' may 28
campaign events.

In the General Counsel's view, the contents of this
chart merely constitute an effort on the part of The Plain Dealer
to report in an orderly manner for the benefit of its readers
the issue stands and activities of the major candidates in
the Ohio primary. In essence, The Plain Dealer was printing
a news story in chart form.

CV, The Commission Regulations exclude from the definition
of "contribution" "[amny news story, commentary, or editorial"
by a newspaper "unless the facility is owned or controlled
by any political party, political committee, or candidate."
11 C.F.R. § 100.7(b)(2). The Act excludes from the definition
of "expenditure" "any news story, commentary, or editorial
distributed through the facilities of any ... newspaper ...,

1/ While no reporting violation is alleged, if the efforts
of the individuals are, in the alternative, to be characterized
as independent expenditures, then a failure to report such
expenditures in excess of $250 would be a violation of
2 U.S.C. § 434(c).
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unless such facilities are owned or controlled by any political
party, political committee, or candidate." 2 U.S.C. S 431(9)(B)(i).
See also 11 C.F.R. § 100.8(b)(2).

The complainant does not allege that either the Plain
Dealer Publishing Company or The Plain Dealer is owned or
controlled by any political party, political committee,
or candidate, and the attorneys for the respondents, after
citing the above sections from the Act and Regulations,
specifically state that the newspaper is not so owned or
controlled. (See Attachment 2.) Furthermore, there is
no other indication that such ownership or control exists.
in the absence of such ownership or control, there is no

basis for stating that the respondents have made contributions
or expenditures within the meaning of the Act. Therefore,

the General Counsel recommends that the Commission find
that there is no reason to believe that any of the respondents
have violated the Act.

Recommendat ion
e-.

I. Find no reason to believe that the Plain Dealer Publishing
Company has violated 2 U.S.C. § 441b(a).

2. Find no reason to believe that Thomas V. H. Vail, David L.
fHopcraft, Joseph D. Rice, Thomas K. Diemer, and Robert McGruder
have violated 2 U.S.C. § 441a(a)(l)(A).

3. Find no reason to believe that Thomas V. H. Vail, David
L. Hopcraft, Joseph D. Rice, Thomas K. Diemer, and Robert
McGruder have violated 2 U.S.C. § 434(c).

C' 4. Close the file.

5. Approve the attached letters.

Attachments

I. Complaint with issue chart.
2. Reply from respondents' attorneys
3. Proposed letters



, I V.,

OFFICE: 216333-448, KO JUL .

(Pkichad R ~ J-Cay
ATTORNEY AT LAW

SUBUR13AN WEST BUILDING. RM. 324

20800 CENTER RIDGE ROAD
ROCKY RIVER. OHIO 44116

July 17,1980

General Counsel
Conpliance Section
Federal Elections Commission
1325 "K" Street NW
Washington, D.C. 20463

Dear Sir,

The attached affidavit makes up the substance of the complaint that I
an this day filing with your Compliance Section. This complaint specifically
is directed against the Cleveland Plain Dealer and its employees towit
Thomas Vail- Publisher, David L. Hopcroft- Managing Editor, Joseph
D. Rice- Reporter, Thomas K. Diemer- Reporter, and Robert McGruder,
Reporter.

The page attached to the affidavit is in my judgment an "Ad" and not a
news story nor an Editorial. By providing this complete page for the
chosen candidates to advertise their views on specific issues would be
in my judgment making a contribution in violation of the law.

The definitions of what a news story is and what an editorial is would
elimirnate them as an excuse for running this full page ad. I appeared on
the Ohio ballot in Ohio on the Democratic Primary Ballot.

If you desire any further information please advise. I would also like
to be kept informed on the progress this complaint is making.

Yours since ely,

RK: Ilk '-2 d Pti#ti' '1

"'-
4J . . . .-i' '
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AFFIDAVIT

Richard B. Kay after first being duly sworn according to law deposes and states that the

following statements are true

1. That the attached page Number 15-A was obtained from the Wednesday May 28,1980

issue of the Cleveland Plain Dealer.

2. That he was never asked by any representative of the Cleveland Plain Dealer for his

vicwvs on the issues set forth on this page.

3. That to the best oi his knowledge and belief his views on these specific issues were

never set forth in any edition of the Cleveland Plain Dealer.

4-."

Further affiant sayth not.

Sworn to and subscribed in my presence this /_ _day of july 1980.
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THE PLAIN DEALER, WECNESOAY, M-AY 28, 1980 IS-A

THE RACE TO THE WHITE HOUSE

WHERE THEY STAND
" '~~~~~~~~~~~~~~~~~~~ 7"'' 77 ,,'% ... '-" "'l . -...-- -- = .. - ,rI

On Tuesday, Ohioans and voters In seven other
states will choose between President Jimmy Carter
and Sen. Edward M. Kennedy, D-Masa, in the
finale to the Democratic primary eason. The pair
will compete for 696 delegates to the national
convention. George Bush stopped campaigning
against former California Gov. Ronald Reagan, but
Bush's name will still appear on the Ohio ballot.
This issues chart lists positions taken by the major
candidates still campaigning.

Th ms ta w cm*T by Plan Dmfr i " in
JAeph D Rke nd TMW W K OM.

How would you curb

INFLATION

How would you curb

UNEMPLOYMENT

I ICARTER KENNEDY REAGAN ....
Ope. nd an~moowrleovee 0olulon 18aac4 eea

budget. For lighter ored t. teeol
kinports for Inflation.

A~o immedift sqe mWpide t mo d sae li mep o
tam by 30 plocal m- three pas
Would tie tax rates to iflatilon o keep
k~Weto from puA taxpay"r intohigher brackets " would exempt
itoree on m sts from it"

I

Seee the olution Is ied to combat-
Si tioon. Support8 feders aed to

sumpig Idut ah steol and uo

Pr rIon of a1fiv oratwon
to help Induety tro grants adoan
guarenotee. Favrs ti ob programa
for u'Wne ppo. tsa Inothe

to m o oder to meatforlnompWlof

Contend thut Ua . min~m df
fedeal spending and weedfg oW
needl egft e r o put poop&e
beck to work and oat inaiseon He woudd
abolish federal minimum wage. V
poseble. but e bed upp oeluon -
nt0 oa pea r . lower wgo scale for
ths y ,u%

1 ~1

What 18 your

ENERGY
POLICY

Urges ooner-vtltlon. Wants masll e
Program to develo elansethrve to oa
a an erwgy source Opo e ra-
tIoning. DOregulated gee and 0 .porte nucear power- Urge. use of more

For Oee rationg Aginst illereguiatlng
Urge. onaervstkn Want

un Ont licelnsintg nuclear PlantsUnIt Kernny Commlsion recomnmer-
dellons adopted Wants nucle plants
co vortsi to coal as afferrt nva en rgy
sourcas become available. Want% plants
len trin 40% co tpleod convot til to
roal No relaxation of c onn alt ,stnd-

O;of to go man swRue
govr~n ut of energy indiory Wnd
4111inrate aS -rk controls Take. dimw of conservation or olar pmwe as
wigrriicar'nwes to ortiagaa. Favors
zpsar dd use of nuclear pow with

Stirt itatquards, ard Increstind use of
CoI Avlqd S nti-nvironmentalist

rhinrii i ttO 'Opp li

-TODAY" ' nS i

EVENTS

CARTER990Zrtle usant ~p

3157 Coate, Reom 5, 3
p.

REAGAN

KENNEDY
Arrives at cOeveim
Uepla Iitereaamtloail
eMrpsatm 5s5 ..
eaW*tagWbmmw. 0*



-'aapow~w Wqdg use of Vi"asEN IY
POLICY

delkwoc aduotd WOO nudes' 1JAMM

ealleble. Wants plants
Mos than 40% complte convented to
ow Ng rsam"""e of ~ma aIr stand

ws.

eignmrtit asa.5 0o stwofigea Fwsvr
expanded use of nudear power with
stricl Salguards, and Incresed uLM O
coal. Avoids antl-envifonmentaslt
rh0tork; on the MO Isi.

Favors ft hr those nOow ered by the Sponer of @mpnf*eMlv*e national Opposs mon" Health ineuancea

Do you favor Medicare and Medicaid proarsme. W-1ihrWeplrIa'eryo mandated lhmits on hlosplial coate.

Against covering eeyn.V t aostxnQ oa udno

NATIONAL HEALTH rnopid .

INSURANCE
J • i 4J

Do you favor

FEDERAL FUNDS
FOR ABORTION

I

&*uports it on en toe mat~8 We
lin dange A aittborion on do-

Ofend. Pesoaly pposeS abortion.
Agas conetltutinal amendments
b@aNin It

Voted hitgra wain Ilm y when oft
we of IM en'ser lin ------- potnonaly
opposse MM - -

-moa bow" ae~

Favorso onl n Alonl -inI a no so bas
abortion in mod alrosatanc. fahil
it s Wogel. he -oti elmo Medicai
limdif of aoln In cases diMa ftn
nW 8 we is in dange.

:Z

, of... 7
ir

mmmma m,- I

Ha nm knposd m~y 11mfts Sep the; No not proposed 11 but beiee Would W. 0 0" M , to

Should we limit the ahoW be admm d In Gordae wih ta Zhul be,,n,. First priority co" the do- an oppresseo

: REFUGEE *

How would you free the diplonat t Tried oe fr dmd -Z U eran o m witin two or thee
re .u 1n9tewhh.wee U mks aier take-over of hostages.

ued Cartes hdlind g of hostage Blarnes w U.S. foreign policy forHOSTAGESu b dend Shah as valued
lly. Say@ he doesn't have enough _

inmtenosm~ Information to determineng n r ,grn eIN IRAN hw?" a efed w

For 3% increse ior the 101s Votad fr 3% Inoro In the dalInas S" our Miltary 0tu should be

Shul e nres teyeor and a 5% inceas annually kwludet LOppoed-boober no" bull up to tie poin "where nobody onShou I' ldl weq Increaseq ,,,e th nex fou yers., ForMX misie bon. Miil h uia. th/4is¢a"WtiId owdalaly a hand 
o

n
t

DEFENSE BUDGET ,b
I _ _ _ _ _ ______i



/ "

BAKER & HOSTETLER

ATTORNEYs TLA RECEIV'ED '.

818 CON NIECTXCUT AVE.. N. W.

IN CLEVELAND. OHIO WASHrNGTON, D. C. 20006 IN,0LUI eU6.OHIO

INION COMMEPCE BU .DING ?50 AUG2 U I 6430& _SrncrET

(,1 ivELAND,0HI0 4411i (202) 861-1500 COLUMBUS,OHIO 4.301-,

(216) e52-O2OO TELEX: 107843 BAKHOST (614) 220-1541

TWX 810 421 837- TELECOPIER: (202) 857-0010

IN ORLANDO,FLORIDA

WRITLR'S DIRFECT CIAL NO., 850 CNA TOWER
ORLANDO,FLORIDA 32802

'22) 861 August 22, 1980 (30s-841l

Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, N. W.
Washington, D.C. 20463

Re: MUR 1267
Cr

Dear MIr. Steele:

This office represents the Plain Dealer Publishing
Co., Thomas V. H. Vail, David L. Hopcraft, Joseph D. Rice,
Thomas K. Diemer and P obert McGruder in Federal Election
Commission ("FEC") Matter Under Review ("MUR") 1267. We
hereby respond to your letter of notification dated July 29,
1980, pursuant to 2 U.S.C. § 437g(a)(1) and 11 C.F.R. § 111.6.
For the reasons stated below, the FEC should take no action
in MUP. 1267, except to find no reason to believe that any
violation has occurred and to dismiss the complaint.

FACTS

On July 24, 1980, the FEC received a notarized
complaint dated July 21, 1980 and signed and sworn to by Mr.
Richard B. Kay, a candidate for the 1980 Democratic presi-
dential nomination. Mr. Kay alleges that the respondents
(the publisher of the Plain Dealer newspaper, and the managing
editor and three reporters) published an item in the Plain
Dealer newspaper that constitutes a "contribution in violation
of the law." The item to which Mr. Kay refers is a full
page "issues chart." The "issues chart" was prepared by
reporters Rice and Diemer, and presents the positions of
three presidential candidates (President Jimmy Carter,
Senator Edward M. Kennedy, and Governor Ronald Reagan) on
various issues of public concern, including economic, social
and foreiqn affairs issues. Mr. Kay alleges that the "issues
chart" constitutes an "'Ad' and not a news story nor an
Editorial."

t. :G Oiv IF,, 0

I2 ... ..- ,L ~ .



I3Alc nn & Hos-rETILER

Charles N. Steele, Esquire
August 22, 1980
Page 2

The "issues chart" was not paid for by any politi-
cal party, political committee, candidate or any other
party. The Plain Dealer newspaper is not owned or controlled
by any political party, political committee or candidate.

DISCUSSION

The Federal Election Campaign Act, as amended
("Act") specifically exempts from the definition of "expendi-
ture"

any news story, commentary, or edi-
C.% torial distributed throuch the

facilities of any broadcasting sta-
tion, newspaper, magazine, or other
periodica! publication, unless such
facilities are owned or controlled
by any political party, political
committee, or candidate.

2 U.S.C. § 431(9)(B)(i).

The FFC has expressly stated in its regulations
that all news stories, commentaries and editorials are
exempt from the definition of "contribution" as well as the
definition of "expenditure." 11 C.F.R. § 100.7(b)(2) and

r 100.8(b)(2). Consequently, the costs of any exempt publica-
tion or broadcast are not prohibited, limited or reportable
under the Act.

The FEC has applied this exemption broadly in num-
erous investigations over the past four years. The FEC has
dismissed complaints on the basis of the above cited exemption
in instances in which a newspaper published columns written
by candidates (MUR 486, In the Matter of Charles Percy and Alex
Seith (1977)); a broadcaster endorsed a specific candidate
(MUR 657, In the Matter of CBS, Inc., et al. (1978)); a
broadcaster telecast a documentary "portrait" of a candidate
(MUR 819, In the Matter of House Speaker Thomas P. O'Neil,
et al. (1978)); and a newspaper endorsed a specifically
named candidate (MUR 852, In the MIatter of Houston Chronicle
Publishina Company (1978)).

Furthermore, the FEC has dismissed a complaint
very similar to that filed by Mr. Kay. The FEC found no
reason to believe that The Honolulu Star-Bulletin had vio-
lated any provision of the Act by conducting a "Candidate



BA KR & IiOSTETLETA

Charles N. Steele, Esquire
Aucust 22, 1980
Pace 3

ouiz." MUP 204, In the Matter of Honolulu Starr-Bulletin,
Inc., et a]. (1976). The "Candidate Quiz" consisted of the
printed responses of certain "major" candidates selected by
the newspaper and questions asked of these candidates by the
newspaper's subscribers. The complainant in MUR 294, like
Mr. Kay, erroneously stated that his exclusion from participat-
ing in the "Candidate Quiz" with other candidates constituted
a contribution under the Act. It is clear from the Act and
from FEC past actions that the "news story/commentary/editorial"
exemption protocts both the "Candidate Quiz" of the Honolulu
Star-Bulletin and the "issues chart" of the Plain Dealer.

A different result might occur under the exemption,
but only if the facilities of the newspaper are owned or
controlled by a political party, committee or candidate.
The Plain Dealer, however, is not owned or controlled by any
political party, committee or candidate.

The "issues chart" prepared and printed by the
Plain Dealer is not a "contribution" or an "expenditure"
under the mct because it is an exempt news story or commen-
tary. Such exempt publications are per se not a contribu-
tion or expenditure. The exclusion of Fr. Kay or any other
candidate in such an exempt pu )ication is irrelevant and in
no way alters the blanket protection afforded to the press
under the Act.

rCONCLUS ION

For the reasons stated above, the complaint by Mr.
Kay should be dismissed, the FEC should take no further
action except to find no reason to believe that respondents
have violated any provision of the Act.

Respectfully submitted,

BAKER & HOSTETLER

/ 'Jan W. Earan

illiam 14. Schweit zr

cc: James P. Garner
David L. Kopcraft



FEDERAL ELECTION COMMISSION
WASHINGTON. D C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jan W. Baran, Esquire
William H. Schweitzer, Esquire
Baker & Hostetler
818 Connecticut Ave., N.W.
Washington, D.C. 20006

Re: MUR 1267

Dear Messrs. Baran and Schweitzer:

On July 29, 1980, the Commission notified your
clients, the Plain Dealer Publishing Company, Thomas
V. H. Vail, David L. Hopcraft, Joseph D. Rice, Thomas
K. Diemer, and Robert McGruder, of a complaint alleging
that they may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended.

The Commission, on , 1980, determined
that, on the basis of the information in the complaint

r- and information provided by you, there is no reason
to believe that a violation of any statute within its

r- jurisdiction has been committed. Accordingly, the

Commission has closed its file in this matter. Thismatter will become a part of the public record within 30
days.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

5r rS o*

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Richard B. Kay
Attorney at Law
Suburban West Building, Rm. 324
20800 Center Ridge Road
Rocky River, Ohio 44116

Re: MUR 1267

Dear Mr. Kay:

The Federal Election Commission has reviewed the
allegations of your complaint dated July 17, 1980 and
determined that, on the basis of the information provided
in your complaint and information provided by the attorneys
for the respondents, there is no reason to believe that
a violation of the Federal Election Campaign Act of 1971,
as amended, ("the Act") has been committed.

Accordingly, the Commission has decided to close the
file in this matter.

Should additional information come to your attention
which you believe establishes a violation of the Act,
please contact Jonathan Levin, the attorney assigned to
this matter at 202/523-4039.

Sincerely,

Charles N. Steele
General Counsel
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BAKER & HOSTETLER

ATTORNEYS AT L.AW LC VD --

818 CONNWECTICUT AVE., N. W.

IN CLEVELAN,(.11... WASHINGTON, D. C. 20006 f OLU . Vf, OHIO
956 UNION COMMEPCF 'UILOING 8 AUG 5 STREE

CLEVELANDOHIo 44115 (20) 861-1500 COLUMBuQ S HIO 43,11 ,

(216) 621 0200 TELEX: 197643 BAKEOST (614) 22 '541

TWX 810 421 8375 TELECOPIER: ( 2) 857-0010

IN ORLANDO, F (l0I:A

WRIII DIR ECT DIAL NO.: 850 CNA "uwt i

ORLANDO,FLORIVA IOC- 2

86, Auoust 22, 1980 (30S) 84, toll

Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, 1. W.
Washinqton, D.C. 20463

Re: PUP 1267

Dear '!r. Steele:

This office represents the Plain Dealer Publishing
Co., Thoras V. H. Vail, David L. Hocraft, Joseph D. Rice,
Thomas F. Diemer and Robert McGruder in Federal Election
Conlission ("EC.) Matter Under Peview ("MUR") 1267. We

hereby respon d to your letter of notification dated July 29,
I98C, pursuant to 2 U.S.C. § 437c(a)(l) and 11 C.F.R. § 111.6.
For the reasons stated below, the FEC should take no action
in MUP 1267, except to find no reason to believe that any
violation has occurred and to dismiss the complaint.

FACTS

On July 24, 1980, the FEC received a notarized
complaint dated July 21, 19R0 and signed and sworn to by Mr.
Richard B. Fay, a candidate for the 19P0 Democratic presi-
dential nomination. Mr. Kay alleges that the respondents
(the publisher of the Plain Dealer newspaper, and the managino
editor and three reporters) published an item in the Plain
Dealer newspaper that constitutes a "contribution in violation
of the law." The item to which Mr. Kay refers is a full
naoe "issues chart." The "issues chart" was prepared by
reporters Rice and Dierner, and presents the positions of
three presidential candidates (President Jimmy Carter,
Senatcr Edward V. Kennedy, and Governor Ronald Reaoan) on
various issues cf public concern, includina economic, social
an( foreign affairs issues. Mr. Kay alleges that the "issues
chart" constitutes an "'Ad' and not a news story nor an
t itoria 1."

.i;l - , _ .V



BAKER & HOSTETLER

Charles N. Steele, Esauire
A Uo'ist 22, 1980
Page 2

The "issues chart" was not paid for by any politi-
cal party, political committee, candidate or any other
party. The Plain Dealer newspaper is not owned or controlled
by any political party, political committee or candidate.

PISCUSSION

The Federal Election Campaign Act, as amended
("Act") specifically exempts from the definition of "expendi-
t ure"

any news story, commentary, or edi-
torial distributed throuch the
facilities of any broadcastinc sta-
tion, newspaper, maaazine, or other
periodical publication, unless such
facilities are owned or controlled
by any political party, political
committee, or candidate.

2 US.S.C. § 43() (B)(i).

The FFC has expressly stated in its reoulations
that all news stories, commentaries and editorials are
exempt from the ,definition of "contribution" as well as the
definition of "expenditure." 11 C.F.P. § 100.7(b)(2) and
.00.S(b) (2). Consequent]y, the costs of any exempt publica-
tion or broadcast are not prohibited, limited or reportable
under the Act.

The FEC !as applied this exemption broadly in num-
erous investigations over the past four years. The FEC has
dismissed complaints on the basis of the above cited exemption
in instances in which a newspaper published columns written
by candidates (,'UP 486, In the Matter of Charles Percy and Alex
Feith (1077)); a broadcaster endorsed a specific candidate
(MUR 657, In the M atter of CFS, Inc., et al. (1978)); a
broadcaster telecast a documentary "portrait" of a candidate
(M4UP 8li, In the tMatter of Fhouse Speaker Thomas P. C'Neil,
et al. (1978)); and a newspaper endorsed a specifically
named candidate (MUP S52, In the Matter of Tcuston Chronicle
Puhlishing Company (1075)).

urtliermore, the FFC has (7ismisse6 a complaint
very similar to that filed by r. Kay. The FEC found no
reason to believe that The Honolulu Star-Eul'etin had vio-
lated any provision of the Act by conducting a "Candidate



B3AK ER & HO-)4TIjTLE I?

C(,.,1 les N. Steele, Escuire
Amm1,st 22, 1980

Unn3

Quiz." MUP 204, Tn the Matter of Honoluln Starr-Pulletin,
Inc., et al. (1976). The "Candidate Qui7" consisted of the
printed responses of certain "major" candidates selected by
the newspaper and questions asked of these cindlidates by the
newspaper's subscribers. The complainant in N"l: 294, like
Mr. ay, erroneously stated that his exclusion from participat-
inq in the "Candidate ruiz" with other candid(etos constituted
a contribution under the Act. It is clear from the Act and
from FEC past actions that the "news story/con-mentary/editorial"
exemption protects 1both the "Candidate ui4-" of the Honolulu
Star-Pulletin and the "issues chart" of the Plain Dealer.

A different rosult miqht occur under the exemption,
but only if the facilities of the news naper are owned or
controlled by a political party, committee or candidate.
The Plain Dealer, however, is not owned or controlled by any
,no ] itica] .Earth', comittee or candidte..

The "issues chart" :rcPared and crinted by the
Plain Dealcr is not a "coLtibution" or an "ox-,'enditure"

under the .ct because it is an exe,-ot new.'s story or commen-
tarv. Such xempt publications are = se not a contribu-
tion or expenditure. The exclusion of dr. Y ay or any other
candidate in such an exempt pubil ication is irrelevant and in
no way alters the l lanKet protection afforded to the press
under the Act.

Cc1CILUS ICN

For the reasons stated above, the complaint by Mr.
Fay should, be 1,Fmisse , the .FEC shou take no urther
action except to find no reason to helieve th,)t respondents
hawo -io !ated an\, prov 1sion o f the At.

, esrectfullv submitted,

AKFFP & HOSTFTT.R

Jan ] 9,mn.c

cc: James P. Carner
David I. I'oncr.:ft



,- BAKER & HOSTETLER
818 CONNECTICUT AVE..N. W.

WASHINOTON, D. C. 20006

Charles N. Steele, Esquire
General Counsel
Federal Election Comtmiission
13215 K Street, N T,.

Washington, D. C. 20463

7AUG25 A 9 : 33

ATTENTIOM: Jonathan Levin, Esq.



THE PLAIN DEALER
OHIO'S LARGEST NEWSPAPER

1801 SUPERIOR AVE
OFFICE OF

DAVID L. HOPCRAFT CLEVELAND, OHIO 44114

MANAGING EDITOH 344-4124

August 5, 1980

Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: Matter Under Review 1267

Dear Mr. Steele:

I hereby notify the Federal Election Commission pursuant
to 11 C.F.R. Sec. 111.23 that Jan W. Baran and William H.
Schweitzer of the law firm of Baker & Hostetler, 818 Con-
necticut Avenue N.W., Washington, D.C. 20006, will rep-
resent The Plain Dealer Publishing Co. in Matter Under
Review ("MUR") 1267. These two attorneys will also rep-
resent Thomas V.H. Vail, David L. Hopcraft, Joseph D. Rice,
Thomas K. Diemer and Robert McGruder, against all of whom
the complaint was also directed.

rOn behalf of The Plain Dealer Publishing Co. and the indi-
viduals named, I authorize Jan W. Baran to receive all

t" notifications and/or communications from the Federal Elec-
tion Commission to The Plain Dealer regarding MUR 1267.

Yours very truly,

David L. Hopcraft

DLH/mjk

cc: Jan W. Baran, Esq.
James P. Garner, Esq.



David L. Hopcraft

THE PLAIN DEALER
OHIO'S LARGEST NEWSPAPER

1801 SUPERIOR AVE.

CLEVELAND, OHIO 44114

Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1325 K Street, N.W.0 Washington, D.C. 20463
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1956 UNION COMMI IIC-E BUIL DING

C. LEVELAN D, (-)I 0 44115
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TWX 810 421 8375

IN COLUMBUS, OHIO

100 EAST BROAD STREET

COLUMBUS, OHIo 43215

(614) 228-1541

BAKER & HOSTETLER

ATTORNEYS .AT LAW

818 CONNECTICUT AVE., N. W.

WASHINGTON, D. C. 20006

20P.! 861-1500

TELEX: 197643 BARHOST

TELECOPIER: (2021 857 0010

August 1, 1980

IN DENVER, COI 014AOO

500 CAPITOL LIr 'f NTER

DENVER, COLORADO 80203

(303) 861-0o8Co

IN ORLANDO, FLORIDA

850 CNA TOWER

ORLANDO, FLORIDA 32802

(305) 841-IItI

WRITER S DIRECT DIAL NO,:

202) 861- 1572

Jonathan Levin, Esquire
Federal Election Commission
1325 K Street, N. W.
Washington, D.C. 20463

Re: Matter Under Review 1267

Dear Mr. Levin:

This letter confirms our telephone conversation of
yesterday at which time I notified you that this office will
represent respondents in Matter Under Review 1267. The
Plain Dealer Publishing Company will confirm in writing our
representation. After we have reviewed the complaint filed
in this matter I shall notify you as to when a response
shall be filed by us.

Sincerely,

Jan W. Baran

J;B~gh

cc: James P. Garner
William H. Schweitzer

60 .IIN i In er t



BAKER & HOSTETLER
_618 CONNECTICUT AVE.,N. W.

WASHINGTON, D. C. 20006

Jonathan Levin, Esquire
Federal Election Compmission
1325 K Street, N.".
Uashington, D.C.

HAND DELIVERED



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

July 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Robert 1McGruder
c/o The Cleveland Plain Dealer
1801 Superior Avenue
Cleveland, Ohio 44114

Re: MUR 1267

Dear Mr. McGruder:

This letter is to notify you that on July 24, 1980
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR
1267. Please refer to this number in all future correspendence.

Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against you in

e- connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4) (B) and S 437g(a)(12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of representation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications from the Commission.



Page Two

If you have any questions, please contact Jonathan Levin,
the staff member assigned to this matter at (202) 523-4039.
For your information, we have attached a brief description
of the Commission's procedures for handling complaints.

General Counsel

Enclosure

Complaint
Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON, D C. 20463

rrs O~July 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Thomas K. Diemer
c/o Cleveland Plain Dealer
1801 Superior Avenue
Cleveland, Ohio 44114

Re: MUR 1267

Dear Mr. Diemer:

This letter is to notify you that on July 24, 1980
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR
1267. Please refer to this number in all future correspendence.

Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against you in
connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of representation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications from the Commission.
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if you have any questions, please contact Jonathan Levin,
the staff member assigned to this matter at (202) 523-4039.
For your information, we have attached a brief description
of the Commission's procedures for handling complaints.

General Counsel

Enclosure

1. Complaint
2. Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

July 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Joseph D. Rice
c/o The Cleveland Plain Dealer
1801 Superior Avenue
Cleveland, Ohio 44114

Re: MUR 1267

Dear Mr. Rice:

This letter is to notify you that on July 24, 1990
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR
1267. Please refer to this number in all future correspendence.

Under the Act, you have the opportunity to demonstrate,
- in writing, that no action should be taken against you in

connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4)(B) and S 437g(a)(12)(A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of representation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications from the Commission.
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If you have any questions, please contact Jonathan Levin,
the staff member assigned to this matter at (202) 523-4039.
For your information, we have attached a brief description
of the Commission's procedures for handling complaints.

Chi . i e
General Counsel

Enclosure

1. Complaint
2. Procedures



FEDERAL ELECTION COMMISSION
WAStINGTON, DC 20463

"\ T ISJuly 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

David L. Hopcroft, lanaging Editor
The Cleveland Plain Dealer
1801 Superior Avenue
Cleveland, Ohio 44114

, Re: MUR 1267

Dear Mr. Hopcroft:

This letter is to notify you that on July 24, 1980
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR
1267. Please refer to this number in all future correspendence.

Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against you in
connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4) (B) and § 437g(a)(12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of representation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications from the Commission.
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If you have any questions, please contact Jonathan Levin,
the staff member assigned to this matter at (202) 523-4039.
For your information, we have attached a brief description
of the Commission's procedures for handling complaints.

General Counsel

Enclosure

1. Complaint
2. Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON. D C. 20463

4 July 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Thomas Vail, Publisher
The Cleveland Plain Dealer
1801 Superior Avenue
Cleveland, Ohio 44114

Re: MUR 1267

Dear Mr. Vail:

This letter is to notify you that on July 24, 1980
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR
1267. Please refer to this number in all future correspendence.

Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against you in
connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. § 437g(a)(4) (B) and § 437g(a) (12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of representation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications from the Commission.
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If you have any questions, please contact Jonathan Levin,
the staff member assigned to this matter at (202) 523-4039.
For your information, we have attached a brief description
of the Commission's procedures for handling complaints.

General Counsel

Enclosure

1. Complaint
2. Procedures



FEDERAL ELECTION COMMISSION
WASHINGTON, D C, 20463

July 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Plain Dealer Publishing Company
1801 Superior Avenue
Cleveland, Ohio 44114

Re: MUR 1267

Dear Sir or Madam:

This letter is to notify you that on July 24, 1980
the Federal Election Commission received a complaint which
alleges that you may have violated certain sections of the
Federal Election Campaign Act of 1971, as amended ("the
Act") or Chapters 95 and 96 of Title 26, U.S. Code. A copy of
this complaint is enclosed. We have numbered this matter MUR

r 1267. Please refer to this number in all future correspendence.

-- Under the Act, you have the opportunity to demonstrate,
in writing, that no action should be taken against you in
connection with this matter. Your response must be submitted
within 15 days of receipt of this letter. If no response is
received within 15 days, the Commission may take further action
based on the available information.

Please submit any factual or legal materials which you
believe are relevant to the Commission's analysis of this matter.
Where appropriate, statements should be submitted under oath.

This matter will remain confidential in accordance with
2 U.S.C. S 437g(a)(4) (B) and S 437g(a)(12) (A) unless you notify
the Commission in writing that you wish the matter to be made
public.

If you intend to be represented by counsel in this matter,
please advise the Commission by sending a letter of representation
stating the name, address and telephone number of such counsel,
and a statement authorizing such counsel to receive any notifica-
tions and other communications from the Commission.
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If you have any questions, please contact Jonathan Levin,

the staff member assigned to this matter at (202) 523-4039.

For your information, we have attached a brief description
of the Commission's procedures for handling complaints.

Sinc e

C s N./

General Counsel

Enclosure

1. Complaint
_ 2. Procedures
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FEDERAL ELECTION COMMISSION
WASHINGTON,D.C. 20463

S4f(S(, July 29, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Richard B. Kay
Attorney at Law
Suburban West Building, Room 324
20800 Center Ridge Road
Rocky River, Ohio 44116

Dear Mr. Kay:

This letter is to acknowledge receipt of your complaint
of July 17, 1980, against the Plain Dealer Publishing Company,
Thomas Vail, David Hopcroft, the Cleveland Plain Dealer,
Joseph D. Rice, Thomas K. Diemer and Robert McGruder which
alleges violations of the Federal Election Campaign laws.
A staff member has been assigned to analyze your allegations.
The respondents will be notified of this complaint within 5
days and a recommendation to the Federal Election Commission
as to how this matter should be initially handled will be
made 15 days after the respondents' notification. You will
be notified as soon as the Commission takes final action on
your complaint. Should you have or receive any additional
information in this matter, please forward it to this office.
For your information, we have attached a brief description
of the Commission's procedures for handling complaints.

Sin

Charles N. Steele
IZIIGeneral Counsel

M
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OFFICI: 216-333-4483 64.56-..8

ATTORNEY AT LAW
SUBURBAN WEST BUILDING, R,\. 324

20800 CENTER RIDGE ROAD
ROCKY RIVER. OHIO 44n6

July 17,1980

General Counsel
Compliance Section
Federal Elections Commission
i325 "K" Street N
Washington, D.C. 20463

Dear Sir,

-w. The attached affidavit nkes up the substance of the complaint that I
am this day filing with your Compliance Section. This complaint specifically
is directed against the Cleveland Plain Dealer and its employees towit
T,]hoiyas Vail- Publisher, David L. Hopcroft- Managing Editor, Joseph
D. Rice- Reporter, Thomas K. Diemer- Reporter, and Robert McOruder,
Reporter.

The page attached to the affidavit is in my judgment an "Ad" and not a
news story nor an Editorial. By providing this complete page for the
chosen candidates to advertise their views on specific issues would be
in my judgment making a contribution in violation of the law.

The definitions of what a news story is and what an editorial is would
ciimninate them as an excuse for running this full page ad. I appeared on
the Ohio ballot in Ohio on the Democratic Primary Ballot.

If you desire any further information please advise. I would also like
to be kept informed on the progress this complaint is making.

Yourssin y,

RK /k :'S d. 2



.j LU t
AFFIDAVIT

Richard B. Kay after first being duly sworn according to law deposes and states that the

following statements are true

1. That the attached page Number 15-A was obtained from the Wednesday May 28,1980

issue of the Cleveland Plain Dealer.

2. That he was never asked by any representative of the Cleveland Plain Dealer for his

views on the issues set forth on this page.

3. That to the best of his knowledge and belief his views on these specific issues were

Snever set forth in any edition of the Cleveland Plain Dealer.

Further aifiant sayth not.

-4-f

Sworn to and subscribed in my presence this 2 day of July 1980.

L



OFiFCEI: 216-333-4483

ATTORNEY AT LAW
SUBURBAN WEST BUILDING, R I. 324

20800 CENTER RIDGE ROAD
ROCKY RIVER. OHIO 44116

July 17,1980

Generai Counsel
Compliance Section
Federal Elections Commission
1325 "K" Street NW
Washington, D.C. ' Z0463

Dear Sir,

The attached affidavit makes up the substance ol the complaint that I
a1m this day filing with your Compliance Section. This complaint specifically
is directed against the Cleveland Plain Dealer and its employees towit
Thomnas Vail- Publisher, David L. Hopcroft- Managing Editor, Joseph
D. Rice- Reporter, Thomas K. Diemer- Reporter, and Robert McGruder,
Reporter.

The page attached to the affidavit is in my judgment an "Ad" and not a
news story nor an Editorial. By providing this complete page for the
chosen candidates to advertise their views on specific issues would be
in my judgment making a contribution in violation of the law.

The definitions of what a news story is and what an editorial is would
Cr" eiminate them as an excuse for running this full page ad. I appeared on

the Ohio ballot in Ohio on the Democratic Primary Ballot.

If you desire any further information please advise. I would also like
to be kept informed on the progress this complaint is making.

Yours 6ince eky,

RK/k

RES: 216-356-113d



AFFIDAVIT

Rich ird B. Kaiy after first being duly sworn according to law deposes and states that the

following statements are true :

1. That the attached page Number 15-A was obtained from the Wednesday May 28, 1980

issue of the Cleveland Plain Dealer.

2. That he was never asked by any representative of the Cleveland Plain Dealer for his

views on the issues set forth on this page.

3. That to the best of his knowledge and belief his views on these specific issues were

• never set forth in any edition of the Cleveland Plain Dealer.

Further affiant sayth not.

Oj-, 3, I 2) /I-

Sworn to and subscribed in my presence this_ _ -day of July 1980.

V i(j&bC
k-cL ~'



()'FICE: 216-333-4483

£kichazd A13 cJ~aV
ATTORNEY AT LAW

SUBURBAN WEST BUILDING, RM. 324
20800 CENTER RIDGE ROAD
ROCKY RIVER. OHIO 44116

July 17,1980

General Counsel
Compliance Section
Federal Elections Commission

1325 "K" Street NW

Washington, D.C. 20463

Dear Sir,

The attached affidavit makes up the substance of the complaint that I

am this day filing with your Compliance Section. This complaint specifically

- " is directed against the Cleveland Plain Dealer and its employees towit

Thornas Vail- Publisher, David L. Hopcroft- Managing Editor, Joseph

D. Rice- Reporter, Thomas K. Diemer- Reporter, and Robert McGruder,
Reporter.

The page attached to the affidavit is in my judgment an "Ad" and not a

news story nor an Editorial. By providing this complete page for the

chosen candidates to advertise their views on specific issues would be
in my judgment making a contribution in violation of the law.

The definitions of what a news story is and what an editorial is would

eliminate them as an excuse for running this full page ad. I appeared on

the Ohio ballot in Ohio on the Democratic Primary Ballot.

If you desire any further information please advise. I would also like

to be kept informed on the progress this complaint is making.

Yours since ely

RK /lk

-0

RES: 216-356-1138



AFFIDAVIT

Richard B. Kay after first being duly sworn according to law deposes and states that the

following statements are true

1. That the attached page Number 15-A was obtained from the Wednesday May 28,1980

issue of the Cleveland Plain Dealer.

2. That he was never asked by any representative of the Cleveland Plain Dealer for his

views on the issues set forth on this page.

3. That to the best of his knowledge and belief his views on these specific issues were

never set forth in any edition of the Cleveland Plain Dealer.

Further affiant sayth not.

Sworn to and subscribed in my presence this C- day of July 1980.

TG" C_... . '<cL-t.,<.,

i"x-',-_ ..< ( .. _...
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FEDERAL ELECTION COMMISSION
WASHINGTON. 01C. 243

is? 4 ~November 7, 1980

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Richard B. Kay
Attorney at Law
Suburban West Building, Rm. 324
20800 Center Ridge Road
Rocky River, Ohio 44116

Re: MUR 1267

Dear Mr. Kay:

In response to your letter of October 15, 1980,
we are enclosing a copy of the General Counsel's Report
to the Commission in this matter.

As to your request for advice as to the proper pro-
cedure for appealing the Commission's decision, we refer
you to 2 U.S.C. S 437g(a) (8).

Sinc

General Counsel

Enclosure
General Counsel's Report in MUR 1267
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October 15,1980

Cha ries N. Steele
Gene ral Counsel
Federal Election Commission
1325 K Street NW
Washington, D.C. 20463

Re: MUR 1267

Dear Mr Steele,

Have your letter of October 8,1980 in which you state that the
complaint I filed dated July 17, 1980 has been filed away after a
determination had been made that no violation of the Federal
Election Campaign Act of 1971 had been committed.

When I filed the complaint I did so after having received a copy
of your Advisory Opinion dated January 11, 1980 in which you found
that if the sane identical action I complained about was done by LTV
it would be a violation. I can see no difference and would appreciate
an explanation from you as to why this Advisory Opinion I have en-
closed was not applicable to the Cleveland Plain Dealer. I feel that
an Advis or y Opinion Should be drafted by the Commis s ion to set
forth what difference there is.

If you feel that nothing further should be done in this matter please
advise the proper procedure to appeal your decision to the courts.

Yours since

RK/lk

01 CI U IL jC.
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::' FEDERAL ELECTION COMMISSION

1325 K STREET N.W.•
WASHwCTON.C. 20463

January 11, 1980

CERTIFIED MAIL
RETUR2N RECEIPT REQUESTED

ADVISORY OPINION 1979-70

Mr. Charles L. Bucy
Assistant General Counsel

S----' The LTV Corporation
P.O. Box 225003
Dallas, Texas 75265

. Dear Mr. Bucy:

This responds to your letter of November 27, 1979, and
supplement of January 3, 1980, requesting an advisory opinion
on behalf of the LTV Corporation Active Citizenship Campaign

C\%'i. ("LTV/ACC"), a registered political committee, regarding
application of the Federal Election Campaign Act of 1971, as
amended ("the Act"), and Commission regulations to financing
publication of the views of presidential candidates.

-.._ According to your request, LTV/ACC proposes to send
identical letters to each presidential candidate who, at the

C time the letter is sent, is qualified for Federal matching
;4 funds. You state that the letter will ask each candidate to

express his or her views, in a designated number of words or
-less, on issues of general interest to the public at large

and to the business coi, unity, LTV, its employees, and
S. shareholders in particular. LTV/ACC then proposes to make

the responses public by purchasing space in print media of
general circulation and reprinting, without comment, its

-:-  letter along with the exact text of the candidates' replies.

"*"You ask the following questions:

1. Whether by paying for publication without
comment of a compilation of candidates'

_ .responses to a letter which LTVj/ACC proposes
to send to all presidential candidates who
qualify for matching funds, in print media
of general circulation, LTV/ACC makes a
campaign contribution to those candidates; and
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2. Whether the LTV Corporation may reimburse

LTV/ACC for costs of publishing the comd-
pilation of candidates' responses or,
alternatively, whether LTV may pay those

_costs directly.

Section 114.5(i) of the Commission's regulations pro-
vides that a separate segregated fund may, using voluntary
contributions, communicate with the general public. However,

I *2 U.S.C. S431(e)(A)(i)*/ defines a contribution to mean, in
part, "any gift... of money or anything of value made by any
person for the purpose of influencing any election forI . Federal office...." Section i00.4(a)(I)(iii) of Commission
regulations includes advertising without charge within the
meaning of "anything of value." '.he participation by the
candidates knowing that the responses are to be published is
one means of advertising or having their views on issues
made known to the public. Thus, the Commission concludes
that for each candidate who responds to the letter sent by
LTV/ACC and whose response is published by LTV/ACC, LTV/ACC
will be deemed to have made a contribution. The amount of
the contribution to each candidate would be equal to the
cost of publishing the letter and responses, divided by the
number of responses printed. See Ii CFR 106.1(a).

The Commission answers your second question in the
negative, that is, although LTV/ACC may comunicate with the

C general public, the LTV Corporation may neither reimburse
-LTV/ACC nor pay directly the costs of publishing the comm.uni-

cation. The response to your first question concluded that

the proposal would result in a contribution by LTV/ACC. By
paying the costs of publication either by reimbursement or

directly the LTV Corporation rather than LTV/ACC would be

making that contribution. 2 U.S.C. S44lb provides, in
part, that it is unlawful for any corporation to make a

contribution or expenditure in connection with any Federal

election. Sub.section 441b(b) (2) defines "contribution or
expenditure" to include "any direct or indirect payment...
or gift of money, or any services, or anything of value to

* /The Federal Election Campaign Act Amendments of 1979 have

modified the definition of "contribution" as presently codified
at 2 U.S.C. S431(e). The newly amended definition is quoted, in

part, herein. All of the new definitional provisions are
contained in section 101 of the 1979 Amendments. Public Law
No. 96-187 (1980)0

-. M-
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any candidate" in connection with a Federal election.

Both the statute and Commission regulations do, however,
contain specific exemptions from the definition set forth in
S44lb(b) (2). One exemption permits communications by a
corporation to its stockholders, executive or administrative
personnel and their families on any subject. The expenses
of nonpartisan registration and get-out-the-vote campaigns
aimed at those same persons are also exempt. Section 114.4
of Commission regulations addresses nonpartisan communications
by corporations and allows a corporation to engage in limited
nonpartisan activity, which is not restricted to its stock-
holders and administrative or executive personnel, regarding
Federal elections provided certain specific conditions are

Smet.

Commission regulation 5114.4(c) specifically addresses
nonpartisan voting information. That regulation permits a
corporation to distribute voter guides or other types of
brochures describing the candidates and their positions if:
(i) the materials do not favor one candidate or political
party over another; and (ii) the materials are obtained from
a civic or other nonprofit organization which does not
endorse or support or is not affiliated with any candidate
or political party.

4c The subject proposal concerns a communication which
relates candidate positions to the general public. However,
the materials which constitute the communication, that is
the original letters to the candidate and their responses,
are not provided by a civic or other nonprofit organization
as required by §114.4(c). Rather, the letters are written

'-y by LTV/ACC. Thus, the proposed communication would not
-_comport with the regulation permitting corporations to

finance distribution of nonpartisan voting information to
the general public. Therefore, the Commission concludes
that the LTV Corporation may not pay the costs of publishing
the candidates' responses. Moreover, the LTV Corporation
may not reimburse LTV/ACC for the publishing costs since the
Act prohibits indirect payments which,, if paid directly,
would be unlawful under 2 U.S.C. §441b. See Advisory Opinion
1979-48, copy enclosed.

"

• ,Z1



0

AO' ..79 . •7..
Page 4

I

This response constitutes an advisory opinion concerning
application of a general rule of law stated in the Act, or
prescribed as a Commission regulation, to the specific
factual situation set forth in your request. See 2 U.S.C.
5437f.

Sincerely yours,

-& &-a 6.Am l4v'01
Robert 0. Tiernan
Chairman for the
Federal Election Commission

Enclosure
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Charlesi N. Steele
General Counsel
Federal Election Commission
1325 "K" Street NW
Washington, D. C. 20463
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