THE BADHAMPCONGRESSIONAL @OMMITTEE

Chairman:
N Paul Presiey

Treasurer:
St Mobert AW None

August 15, 1977

LCommittee:
WX M A TRam O Agams
& M B Allegaernt
St Rohert G Andrews

Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Attn: Mr. William C. Oldaker
General Counsel

Re: Badham Congressional
Committee HR-051438
Conciliation Agreement
MUR 121(76) and 156(76)

Gent lemen:

This enclosed report is intended to
represent the amended report of receipts and
expenditures of the Badham Congressional Committee
required by paragraph IV C of the referenced
Conciliation Agreement executed by the Commission
June 20, 1977.

General Condition C of the Agreement
required this report to be filed within 30 days
from June 20, 1977. Due to the lack of specific
regulations or other information as to the form
of the amended report, the undersigned Committee
treasurer, was in telephone communication with
Mr. Mike Filler of the Disclosure Division of the
Commission for guidance. A decision on the form
the amended report should take was not reached
in time to meet the 30 day filing requirement.

A request for a 30 day extension was requested
but action on the request has not been received.
A copy of the request is enclosed.
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THE BADHAMPCONGRESSIONAL @OMMITTEE

Federal Election Commission
Chairman: page 2
M Paul Presley

Treasurer:
S Robert AW Rrone

Committee:

NS AU Willam C Adams It is respectfully requested that the

Ry oty enclosed report be accepted as timely filed in

e s accordance with Article IV C and General Condition
: C of the Conciliation Agreement.

Yours very truly,

BADHAM CONGRESSIONAL COMMITTEE

< /A “éZ;J~_

rone, Treasurer

sm
Enclosures

cc: Clerk of the House
California Secretary of State
Orange County Registrar of Voters
Mr. Darryl Wold, Esq.
Hon. Robert E. Badham




BADHAM CONGRESSYONAL COMMITTEE
HR-051438 00 )
AMENDMENT TO OCTOBER 10, 1975 AND JANUARY 31, 1976 REPORTS
PERIODS FROM SEPTEMBER 4 TO SEPTEMDER 30, 1975
AND FROM OCTOBER 1, 1975 TO DECEMBER 31, 1975

9/4 - 10/1 - CALENDAR
9/30/75 12/31/75 YEAR 1975

Cash on hand at beginning of period
(as previously reported)
Individual contributions
(as previously reported)

Sales and collections
(as previously reported)

Deemed transfer from the
Badham Fund (Calif. ID 745130)
representing payment for
survey to examine prospects
for election to Congress (among
other offices) - See Note

Expenditures for media and
other expenses (as previously reported) (6,331)

Expenditures by The Badham Fund for
survey:
8/03/75 Opinion Research (10,000) (10,000)
8/13/75 Opinion Research (10,000) (10,000)

Cash on hand at close of reporting
period (as previously reported) 26,400 24,094 24,094

The Federal Election Commission and Robert E. Badham, in the
matter identified by the Commission as MUR 121 and 156, agreed
on June 20, 1977 that expenditures made by the Badham Fund (a
political fund created by Badham for his re-election to the state
assembly) for a survey prior to announcing his Congressional
candidacy was an expenditure reportable by his Congressional
Committee. Furthermore, it was agreced that of the subject
$20,000 in expenditures, $3,389 represented monies originating
from corporate contributions. This $3,389 portion was repaid
and reported by the Congressional Committee to the Fund on
June 30, 1977 in accordance with the Conciliation Agreement.
Attached are extracts of reports filed by The Badham Fund
disclosing the source of the last $24,769 in contributions
received by the Fund prior to the subject expenditures of
$20,000.

I certify that I have examined this Report, and to the best of my knowledre
and belief it is true, correct and complete.

g

(Sfgnature of Treasurer or Candidate)

e
i~

Robert W. Krone, Treasurer '
{(Typed Name of Treasuxer or Cand:date)
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THE BADNAM CONGRESSION, oo COMMITTEE

Chairman: s
July 18, 1977 Gy,

Comnuttee,

Mr,. William C. Oldaker

General Counsel g
Federal Election Commission DN
1325 K Street N.W. <0
Washington, D.C. 20463

Re: Robert E. Badham
MUR 121 (76) and 156 (76)

Dear Mr. Oldaker:

In connection with the Conciliation Agreement
issued in the referenced matter and executed by you
for the Commission on June 20, 1977, I respectfully
request a 30 day extension of time in which to file
the amended reports required in paragraph 1V C of
the Agreement.

I have been in contact with Mr. Mike Filler
in the Disclosure Division of the Commission for
guidance as to the proper reporting procedure. Due
to the size ($20,000) of the expenditure by the
Badham Fund and the restriction on in-kind contributions.
it was initially thought that the Badham Fund would
have to qualify as an affiliated committee and
Mr. Filler suggested that Form 2A be filed by
Congressman Badham to that affect. This, however,
would seem to result in all activity in that fund
being reportable by the Congressional Committee
from the effective date of affiliation (in September
1975) to the dissolution of that fund which pertained
to Mr. Badham's election to the California Assembly.

In addition, since the required $3,389 repayment to

the Badham Fund, which was made by the Badham Committee
on June 30, 1977, is deemed to represent corporate
contribution, the affiliation concept would not seem
to satisfy the intent of the agreement.

With Mr. Filler's assistance at the
Commission level, we are attempting to reach a
solution to this reporting problem. It is expected

Pl
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_ THE BADHAM CONGRESSIONA. COMMITTEE

Chairman:
Moo Paud Presley

Treasurer:
Ate Robent W Krone

Committee:
Nir & As sy dbam € Adams
NMeoa A Bare Allegaert
on My Robert G Angdrews
tre. Victor Andrews
St Geotge Argecos
4ty Harn Asene

Mr. William C. Oldaker July 18, 1977
Re: Robert E. Badham Page 2

that the problem will be resolved within the extension
period requested. Upon resolution, the amended
reports will be filed as required.

Yours very truly,
/"

==
i
RobzéifWT;é:S;e?{%;giaﬁrer

Badham Congressional Committee
ID No. HR=051438

sm

cc: Mr. Mike Filler
Mr. Darryl R. Wold




Mr. William C. Oldaker
General Counsel

Federal Election Commission

1325 K Street N.VW.

Washington, D.C. 20463
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LAW OFFICES C{

CUMMINS., McCLAIN AND WOLD

A LAW CORPORATION ’- i
{[ JUN L SUITE 200

WILLIAM McCLAIN L e l] 4630 CAMPUS DRIVE
DARRYL R. WOLD
NEWPORT BEACH, CALIFORNIA 92660

‘7145 251-7400

June 23, 1977

7 0
< g0

William C. Oldaker, Esq.
General Counsel

Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20463

Re: MUR 121 and 156
Dear Mr. Oldaker:

Enclosed is the copyv of the Conciliation Agreement, which I
have signed at your request and am returning for your records.

I have previously requested by telephone to your staff attorney,
Mr. Andrew Athy, that you send me a copy of the General
Counsel's final report in this matter, which I understand will
be a part of the file open to the public. I would appreciate
receiving that at your earliest oobportunity.

I appreciate the cooperation of your office, and your staff
attorneys, Andrew Athy and David Spiegel, in resolving this
matter to our mutual satisfaction.

Sincerely,

NS, McCLAIN & WOLD

Darryvl

DRW:sl
Enclosure '
cc: Andrew Athy, Esq.




BEFORE

In the Matter of

ROEZRT E.

This matter

complaints filed

THE FEDERAL ELECTION COMMISSION

MUR 121 (76) and 156 (76)

CONCILIATION AGREEZMENT

by Mr .

Schmitz, an investigation having been cornducted, and the

e

made Sl ions rzguired by

£d viglathions
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A. That the respondent announced his candidacy
for Congress on September 4, 1975.

B. That the Badham Congressional Committee is
the principal campaign committee for Robert E.
Badham's candidacy for Congress in 1976.

C. The Badham Fund is a political fund created
by the respondent for his successive campaigns for
re-election to the state assembly. Following the 1974
elections the name of the then current campaign fund
"Elect Eacdham '74" was changed to ﬂThe Badham Fund."

count consist
Sadham '74 Committee

iid ons Srom COEpOrate

accounts
The receipt of

sibl el inder Galforaia

= Ho%2l expendituzes
&, 000! on: AugasE 3,
) R/ Sileh o T
survey from Opinicn Research.
E. That an investigation by Fsieral Election

Gommicisionl Bersanaell of the cash flaw tolandl fzemitthe
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Badham Fund indicates that at the time of the payments
to Opinion Research, 17.1% of the monies in the Fund
consisted of corporate donations. Using this precentage,
$3,389 of the payment to Opinion Resecarch consisted

of corporate funds.

F. That the Opinion Research survey encompassed
the Calirornia 74th Assembly District and the 40th
Congressional and examined respondent's prospects for
election to Congress in 1976 and State Senate or
County Supervisor in 1978 with an emphasis on respondent's
chances in the Congressicnal race.

survey were
SRETORINSERECRbBET N2, WO Gays
cenéidacy.-

ayment was reported

of
an denneey
wherefore, oondent agreces as follows:
R =618, B lected in §100.7(b) (2) of
egulations promulcgated by the Commission on April 13,

SVl She mmission has construed as an expenditure
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within the meaning of 2 U.S.C. §431(f) any payments
made for the purpose of determining whether an
individual should become a candidate if that individual
subseguently become a candidate.

(2) According to this consﬁruction the
payment by respondent for a survey prior to announcing
his candicdacy was an expenditure within the
meaning of 2 U.S.C. §431(f) and thus no part of that

expenditure could, under 18 U.S.C. §610, (as amended

2 U.S.C. §441b(a)) permissably consist of contributions

from corporations.
ourse of the investiication
ission pursuant to complaints
the Commissi La€a the payment in
guestion by two cf the respcndent's 1976 congressional
ndent has cooperated
£

=atedly offered

iicssion feels

days an
with an
entry indicating the $20.,000 expenditure at issue

herein for the period during which the expenditure
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was made and to file an amended report for any
subsequent period required on account of this
expenditure.

D. Respondent will return to the Badham Fund
$3,389, said sum representing the amount of corporate

monies used to pay Opinion Research.

GENERAIL CONDITIONS:

A. The Commission on reguest of anyone filing a
complaint under 2 U.S.C. §437g(a) (1) concerning the matters
at issue herein or on its own motion may review compliance
with this agrecnent. If the Commission believes that this
agreemnel ny reguiremsnt thereof has be=en violated,

ion for relief Hn the Unated

istrict of Calumbial
this acgrezment shall
Zate that all parties hereto

ommission has approv

haell hawve po more

Secomes effective

to comply with and im . he raguireme: contained

reement and to so notify
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For the Federpgd Election
Commission

William C. Oldaker
General Counsel

LossdAYAL — attney

Respohdent /&6@?%&@3;
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William C. Oldaker, Esq.
General Counsel

Federal Election Commission
1325 K Street N.W.

Washington, D.C. 20463




parryl R. Wold, Bsq.
Suite 200
Newport Bonch.m )2660

27 SN 977

ags m" 121 and 136
DearrMr., Wolds

Bnclosed please find a copy of th. Gener ouns
Report in the above-matter. g € =

Thank you for your wopo:auon in this entire matter.

Sincerely yours,

17/

Andrew A. Athy, Jr. )
ﬁﬂa{ﬁu[ !

77040014225

FEDERRL ELECTCA CCHSSION § ) SN

OFFICIAL FLE GO 65 NG

OFFICE GF GENERAL COURSEL



BEFORE THE FEDERAL ELECTION COMMISSION
June 8, 1977

IN THE MATTER OF MUR 121 (76)
MUR 156 (76)

Robert E. Badham

Conciliation Report

This matter involves a $20,000 expenditure from a state
political fund (the Badham Fund) containing corporate money
for a poll relative to respondenés candidacy for Congress.

On August 24, 1976, the Commission found that there was reason
to believe a violation had occurred and an investigation was
commenced. A team of Commission investigators conducted this
investigation during the period from October 1, 1976 through
October 8, 1976. In the course of the investigation, six
persons were interviewed and the records of four committees
related to Mr. Badham's campaign for Federal office were examined.

On November 23, 1976, the Commission found reasonable
cause to believe that the expenditure involved a violation of
2 U.S.C. §434(b) and §441b(a) and conciliation began. This
process has produced the attached agreement which has been
signed by the respondent and which the General Counsel is
recommending £hat the Commission approve.

The facts in this matter are uncontroverted. $20,000
was paid to Opinion Research in Augqust of 1975 for a pre-

candidacy survey. Although Congressman Badham announced his
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candidacy two days after learning the results of the survey,

he failed to list the costs of the survey on his federal
reports. Respondent agrees with the Commission's investigative
finding that approximately 17% of that payment involved
corporate moneys.

Respondent concedes in the agreement that the costs of the
survey are an expenditure within the meaning of §431(f), as
construed by the Commission in §100.7(b) (2) of its regulations
(the "as construed" language was added at the request of respon-
dent; in our opinion it is a reasonable addition). Respondent
also concedes that under the construction of §431(f) made in
the regulations, no part of the expenditure could consist of
corporate contributions. Accordingly, the respondent agrees
to return to the Badham fund $3,389 which representes the
amount of corporate monies used to pay Opinion Research and
further to report the overall expenditure pursuant to 2 USC
§434(b) .

In our view the conciliation agreement is a fair and
reasonable resolution of the issues in this matter. It should
be noted that throughout the investigation of this matter,
respondent has cooperated fully with the Commission.

We recommend that the Commission approve the agreement.

iy i

(; / ?/ / 97 U b st e;{...f;ﬂi/a/ _a,g_/ //4{/

William C. Oldaker
General Counsel




»»ur.- m:yl R. m
Suite 200 -
4630 Campus o:m
Newport Beach, CA

Enclosed is the Conciliation Agreement UM.ch "
the Comnission ratified and authorised me to execute 1n

its behalf. I am enclosing an additdgnal copy o0 be
signed and :oturnod for our records.

4279

Please note that the requirements of this agree-
ment nust be compiled within 30 days and that the.
Commission views:the file as governed by the Freedon
of Information Act.

¢
G
B
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N
N

sincoroly yours,

Wwilliam C. Oildaker
‘ Gaagral Counsol

FEDERAL Ef'i‘T'"' filpgtecs °'§
Enclosures ﬂf’“' ”‘Ei §_ E i. {
OFFICE GF GENERAL COUNSEL
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B. That the Badham Congressional Gommittees is
the principal campaign committee Zor llobert E.
Badham's candidacy for Congress in 1976.

C. The Badham Fund is a political fund created
by the respondent for his successive campaigns for
re~-election to the state assenbly. Following the 1974
elections the e of tha the at campaign fund

'74" was changad 2 Badham Fund.”
ained
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Badham Pund indicaktes that at the tige of thea paymsnts

to Opinion Research, 17.1% of the monics in the Fund

consisted of corporate donations. Using this precentage,
$3,389 of the payment to Opinion Research consisted
of corporate funds.

F. That the Opinion Research survey encompassad
the California 74tn Asgembly District and t
Congraessional

election to Congress

reporbed pursuant
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wvithin the meaning of 2 : §431(L) any payments
made for the purposs of whmtﬁor an
individual should become a candidate 1L that individual
subsequently become a candidate.

(2) According to this construction the
payment by respondsnt for a survey prior to announcing °
his candidacy was an expenditurs within the
meaning of i no part of that
expenditure cocu Ley= §510, (as amanded
2 U.S.C. §44lb(a)) permissably consist of contribution:
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expenditure.
D. Rasgendent will return to the Badham Fund
$3,389, said sum representing the ampunt of corporate

nonies used to pay Opinion Research.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
) MUR 121 (76)
; MUR 156 (76)

Robert E. Badham

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, do hereby certify that on June 15, 1977, the
Commission determined by a vote of 5-0 to approve the proposed
conciliation agreement submitted by the staff in the above-
captioned matter. Voting for this determination were Commissioners
Aikens, Harris, Sprinaer, Tiernan, and Staebler; Commissioner Thomson
was not present at the time of the vote.
Marjorie W. Emmons
cretary to the Commission
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BEFORE THE FEDERAL ELECTION COMMISSION
June 8, 1977

IN THE MATTER OF MUR 121 (76)
MUR 156 (76)

Robert E. Badham

Conciliation Report

This matter involves a $20,000 expenditure from a state
political fund (the Badham Fund) containing corporate money
for a poll relative to respondenés candidacy for Congress.

On August 24, 1976, the Commission found that there was reason
to believe a violation had occurred and an investigation was
commenced. A team of Commission investigators conducted this
investigation during the period from October 1, 1976 through
October 8, 1976. In the course of the investigation, six
persons were interviewed and the records of four committees
related to Mr. Badham's campaign for Federal office were examined.

On November 23, 1976, the Commission found reasonable
cause to believe that the expenditure involved a violation of
2 U.S.C. §434(b) and §441b(a) and conciliation began. This
process has produced the attached agreement which has been
signed by the respondent and which the General Counsel is
recommending that the Commission approve.

The facts in this matter are uncontroverted. $20,000
was paid to Opinion Research in August of 1975 for a pre-

candidacy survey. Although Congressman Badham announced his
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candidacy two days after learning the results of the survey,

he failed to list the costs of the survey on his federal
reports. Respondent agrees with the Commission's investigative
finding that approximately 17% of that payment involved
corporate moneys.

Respondent concedes in the agreement that the costs of the
survey are an expenditure within the meaning of §431(f), as
construed by the Commission in §100.7(b) (2) of its regulations
(the "as construed" language was added at the request of respon-
dent; in our opinion it is a reasonable addition). Respondent
also concedes that under the construction of §431(f) made in
the regulations, no part of the expenditure could consist of
corporate contributions. Accordingly, the respondent agrees
to return to the Badham fund $3, 389 which representes the
amount of corporate monies used to pay Opinion Research and
further to report the overall expenditure pursuant to 2 USC
§434(b).

In our view the conciliation agreement is a fair and
reasonable resolution of the issues in this matter. It should
be noted that throughout the investigation of this matter,
respondent has cooperated fully with the Commission.

We recommend that the Commission approve the agreement.

]

o) g el

William C. Oldaker
General Counsel




Darryl R. Wold
4630 Campus Drive .
)lupott nuch. c.numu-" i
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D.hr Mr. Wold:

Pussuant to our. cnnmuum of lhy 3 1977. [ am
enclosing for your imimiésation the latest draft. mci.muon
agreement in the above matter.

Please contact us by phone after you have .xlninod

such.
iineoroly yours,

)4/

Andrew A. Aw' J:.
Attorney :

e
£
i
c
~
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Enclosure 1y
AAAthy:pjg:5/10/77 OFFICE OF GENERAL COUNSEL
‘cc? Andy D%\

pif \\ S5

file .




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 121 (76) and 156 (76)
ROBERT E. BADHAM

CONCILIATION AGREEMENT

This matter having been initiated by separate
complaints filed by Mr. Harry Jeffreys and Mr. John H.
Schmitz, an investigation having been conducted, and the
Commission having made the determinations required by
2 U.S.C. §437 (b) (a) (5) relative to alleged violations
of 2 U.S.C. §434(b) and S§44lb(a);

Now, therefore, the respective parties herein, the
Federal Election Commission and the respondent Robert E.
Badham, having duly entered into conciliation pursuant
to §437g(a) (5), do hereby agree as follows:

I. That the Federal Election Commission has juris-
diction over the respondent and the subject matter of this
proceeding.

II. That respondent has had a reasonable opportunity to
demonstrate that no action should be taken in this matter.
III. That the pertinent facts in this matter are as

follows:
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A. That the respondent announced his candidacy
for Congress on September 4, 1975.

B. That the Badham Congressional Committee is
the principal campaign committee for Robert E.
Badham's‘candidacy for Congress in 1976.

C. The Badham Fund is a political fund created
by the respondent for his successive campaigns for
re-election to the state assembly. Following the 1974
elections the name of the then current campaign fund
"Elect Badham '74" was changed to "The Badham Fund."
the receipts contained in this account consist
primarily of transfers from Elect Badham '74 Committee
which had received direct contributions from corporate
treasury funds and individuals as well as transfers
from previous checking, savings, or C.D. accounts
established by or since January 1971. The receipt of
monies from corporations is permissible under California
law.

D. The Badham Fund, which made total expenditures
of $34,608.72 during 1975, paid $10,000 on August 3,
1975 and a second $10,000 on August 13, 1975 for a
survey from Opinion Research.

E. That an investigation by Federal Election

Commission personnel of the cash flow to and from the




Badham Fund indicates that at the time of the payments
to Opinion Research, 17.1% of the monies in the Fund
consisted of corporate donations. Using this precentage,
$3,389 of the payment to Opinion Research consisted

of corporate funds.

F. That the Opinion Research survey encompassed
the California 74th Assembly District and the 40th
Congressional and examined respondent's prospects for
election to Congress in 1976 and State Senate or
County Supervisor in 1978 with an emphasis on respondent's
chances in the Congressional race.

G. The report on the findings of this survey were
submitted to respondent on September 2, 1975 two days
before he announced his candidacy.

H. That no part of the payment was reported
pursuant to 2 U.S.C. §434(b).

I. That the payment was fully reported pursuant to
California Law on reports filed with the California
Secretary of State and with the Orange County Registrar
of Voters on January 19, 1976.

IV. Wherefore, respondent agrees as follows:

A. (1) That as reflected in §100.7(b) (2) of the

regulations promulgated by the Commission on April 13,

1977 the Commission has construed as an expenditure




within the meaning of 2 U.S.C. §431(f) any payments

made for the purpose of determining whether an
individual should become a candidate if that individual
subsequently become a candidate.

(2) According to this construction the
payment by respondent for a survey prior to announcing
his candidacy on was an expenditure within the
meaning of 2 U.S.C. §431(f) and thus no part of that
expenditure could, under 18 U.S.C. §610, (as amended
2 U.S.C. §441b(a)) permissably consist of contributions
from corporations.

B. That during the entire course of the investigation
undertaken by the Commission pursuant to complaints
filed with the Commission relative to the payment in
question by two of the respondent's 1976 congressional
primary campaign opponents, respondent has cooperated
fully with the Commission, and has repeatedly offered
to file whatever amended reports the Commission feels
appropriate.

C. Respondent will file within thirty days an
amended report of receipts and expenditures with an
entry indicating the $20,000 expenditure at issue

herein for the period during which the expenditure




BT

was made and to file an amended report for any

subsequent period required on account of this
expenditure.

D. Respondent will return to the Badham Fund
$3,389, said sum representing the amount of corporate

monies used to pay Opinion Research.

GENERAL CONDITIONS:

A. The Commission on request of anyone filing a
complaint under 2 U.S.C. §437g(a)(l) concerning the matters
at issue herein or on its own motion may review compliance
with this agreement. If the Commission believes that this
agreement or any requirement thereof has been violated,
it may institute a civil action for relief in the United
States District Court for the District of Columbia.

B. It is mutually agreed that this agreement shall
become effective as to the date that all parties hereto
have executed same and the Commission has approved the
entire agreement.

C. It is agreed that Respondent shall have no more
than 30 days from the date this agreement becomes effective
to comply with and implement the requirements contained

in this agreement and to so notify the Commission.




For the Federal Election
Commission

William C. Oldaker
General Counsel

Respondent
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON, D.C. 20463

TV
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March 29, 1977

Mr. Darryl R. Wold
4630 Campus Drive
Newport Beach, California 92660

Rl <o s

Re: MURs 121(76) and 156(76)

Dear Mr. Wold:

As per our conversation of March 28th, I am forwarding the
enclosed draft conciliation agreement in the above matter.

As mentioned, after you have reviewed this agreement, we
will discuss same with you on April 7, 1977.

Sincerely,

»
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Enclosure
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A LAW CORPORATION
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714\ 75|-7400

WILLIAM McCLAIN ,1'{ FEE 7 M

DARRYL R. WOLD

February 2, 1977

770408

Andrew Athy, Esq.

Federal Elections Commission
1325 K Street NW

Washington, D.C. 20463

Re: MUR 121 (76)
MUR 156 (76)

Dear Mr. Athy:

I am back in my office after an absence due to illness, and
would like to resolve these matters pending against Congressman
Robert E. Badham as soon as possible. 1In our last telephone
conversation, you indicated you were waiting to receive approval
of a written proposed conciliation agreement.

Rather than try to discuss that proposed agreement in detail by
telephone, I would appreciate it if you would send me a

written copy of it as soon as it is ready. That will give me

a chance to consider the substance of it before discussing it
with you again by telephone.

I am assuming that the 30-day conciliation period of which we
were notified by letter from John G. Murphy, Jr., General Counsel
of the Commission, dated December 6, 1976, is being extended
during the course of our discussions, and will continue to run
until further written notice to me.

Sincerely,

C }NS McCLAIN & WOLD

Umrall 4

Darry1<§;JWOld
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Andrew Athy, Esq.

Federal Elections Commission
1325 K Street NW

Washington, D.C. 20463
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N FEDERAL ELECTION COMMISSION
" 1325 K STREET N.W.

% WASHING TON,D.C. 20463

N

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Robert E. Badham
600 Michael Place
Newport Beach, California 92663

Re: MUR 121 (76)
MUR 156 (76)

Dear Mr. Badham:

Please find attached hereto a copy of a letter mailed
to your counsel with respect to the above-numbered matters.
The letter is a notification that the Commission has found
reasonable cause to believe that you have committed a viola-
tion of 2 U.S.C. §§434(b) and 441b(a).

Sincerely yours,

John G. Murphy, Jr.
General Counsel

Enclosure
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

CERTIFIED MAIL e e
RETURN RECEIPT REQUESTED DEC o $07R

Darryl R. Wold, Esqg.

Suite 200

4630 Campus Drive

Newport Beach, California 92660

Re: MUR 121 (76)
MUR 156 (76)

Dear Mr. Wold:

The Federal Election Commission has determined that
there is reasonable cause to believe that Mr. Robert E.
Badham has committed a violation of 2 U.S.C. §§434(b) and
441b(a) of the Federal Election Campaign Act of 1971, as
amended, by failing to report as an expenditure a $20,000
payment to Opinion Research Associates, Inc., for a political
survey and for making such payment with funds partially com-
posed of corporate contributions.

Pursuant to 2 U.S.C. §437g(a) (5) (a), the Commission has
a duty to correct such violations for a period of 30 days by
informal methods of conference, conciliation and persuasion
and to enter into a conciliation agreement. If we are unable
to reach agreement during that period, the Commission may,
upon a finding of probable cause to believe that a violation
has occurred, institute a civil suit. 2 U.S.C. §437g(a) (5) (B).

Please contact us regarding this matter.
Sincerely yours,

/5/

John G. Murphy, Jr.
General Counsel

Mr. Robert E. Badham
600 Michael Place
Newport Beach, California 92663

Wogthy 2 N L P
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
) MUR 121 (76)
Robert E. Badham MUR 156 (76)

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal Election
Commission, do hereby certify that on November 23, 1976, the
Commission determined by a vote of 5-0 that there was reasonable
cause to believe that a violaticn of 2 U.S.C. 88434(b) and 441b(a)
had occurred in the above-ceptioned matter. Commissioner Tiernan

was not present at the time of the vote.

?724447/1/ s Wﬁm@au./

eC etary to the Commission




BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 121 (76)
Robert E. Badham MUR 156 (76)

GENERAL COUNSEL'S REPORT

I. SUMMARY OF ALLEGATIONS

The two complaints allege that a $20,000 payment from a
State political fund (the Badham Fund) containing corporate
money was in fact an expenditure on behalf of respondent's
candidacy for Congress. Both complaints further allege that
the $20,000 expense for the poll was excessive and that in
fact the payment also covered a fee for William Butcher and
Arnold Forde as consultants to the congressional campaign.

In addition, one complainant alleges that respondent's
campaign began as early as five months before he announced or

began reporting.

II. EVIDENCE

A. Evidence from Prior Proceedings

The above complaints were received separately. MUR 121
(76) was received from a Mr. Harry Jeffrey on April 6, 1976 and
MUR 156 (76) was received from a Mr. John G. Schmitz on May 28,

1976. Both individuals opposed Badham in the primary election.




On June 29, 1976, a second complaint was received from Mr.
Schmitz raising the same issues but also enclosing a copy of
an action filed in the Supreme Court of California which
sought to delay the Secretary of State's certification of
Badham as the Republican nominee. This second complaint also
asked the Commission to file a suit to declare void the
Republican primary in the 40th Congressional District of
California. In support of his complaint, Schmitz submitted
newspaper articles which discuss the close relationship of
dutcner and Forde with Opinion Research Associates, Inc., and
suggest that the services of Butcher and Forde were highly
valuable in Badham's g¢ongressional district.

The respondent was forwarded a copy of both complaints.
iHis July 6, 1976 response to the Schmitz complaints also
deals with the issues set forth in the Jeffrey complaint.

The response states that $20,000 was expended from the
"Badham Fund" to pay for the poll conducted by Opinion Research
Associates, Inc. It concedes that the Badham Fund contained
corporate money (permissible under California law). The
response also indicated that Forde and Butcher were not only
consultants and analysts for the poll but they also planned

and conducted Badham's congressional campaign. Although
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respondent indicated that he decided to run for Congress on
the basis of the poll results, he contends that he did not
become a candidate until after the results of the poll were
received. In this connection, Badham's Federal reports
indicate no contributions or expenditures until after the
date of the poll. The response contends that the $20,000
fee was exclusively for the poll and encloses a letter from
the president of Opinion Research, dated August 14, 1975,
confirming an oral agreement to this effect (there was
allegedly no written contract). Respondent claims that the
services provided by Butcher and Forde for the Federal cam-
paign were obtained by means of an agreement separate and

distinct from the contract for the poll and that the agreement

provided for compensation based on commissions received from

vendors to the campaign and a $10,000 bonus if respondent won
the primary. No copy of this agreement was furnished.
Complainant Schmitz submitted copies of the State reports
regarding the Badham Fund. These reports filed pursuant to
California law indicate that expenditures of $34,608.72,
including $20,000 for the poll, were made from this fund
during 1975. Other than a $10,000 obligation listed after
the primary election, Badham's Congressional report shows no

expenditures to Butcher and Forde. The April 1976 report shows

Rl
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that $750 was paid to Opinion Research Associates, Inc., in
March 1976 for another survey and an additional payment of
$1,200 on February 4, 19/6 for opinion lists. The reports
also show that $24,600 was raised within one month of Badham's
announced candidacy.

B. Results of Field Investigation and Additional
Submissions from Respondent

A team of Federal Election Commission investigators con-
ducted an investigation of this matter during the period from
October 1, 1976 through Octobe; 8, 1976. In the course of the
investigation, six persons were interviewed and the records of
four committees related to Badham's State office and the com-
mittee related to his campaign for Federal office were examined.

The investigation was unable to conclusively prove or
disprove the allegation that respondent was actively seeking
the Republican nomination for Congress before he actually
announced his candidacy. Respondent conceded that he considered
seeking Federal office prior to his announcement on September 3,
1975, but denied complainant's allegation that respondent told
complainant as early as April 18, 1975 of his intention to run
for Congress in 1976. On June 30, 1975, respondent sent a
letter to his constituents and supporters indicating his interest
in entering the congressional race but showing reluctance to
run against the Republican incumbent. (The incumbent was
indicted in May 1975 for accepting brides and was convicted

. pey fpoaTins paraneqIny
in January 1976). L ELEEH ‘&”“ls“}
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In his affidavit submitted to the Commission on
September 27, 1976, Badham indicated that by late 1975 he
had become more inclined to run for Congress because of the
urging of his supporters. He told the investigators that
despite this encouragement, he did not decide to seek Federal
office until after receiving the Opinion Research survey
report on September 2, 1975.

A significant portion of the survey taken by Opinion
Research Associates, Inc., appears to concentrate on Badham's
chances in the congressional race. The survey analysis con-
cluded that "Assemblyman Badham would appear to have an
excellent opportunity to obtain the Republican nomination for
Congress in the 40th Congressional District," although "a
vigorous campaign" was indicated. According to William Butcher,
the questions were intentionally slanted toward the Federal
office because neither he nor Forde had any recent experience
with a Federal campaign in that district. On the other hand,
in an affidavit submitted to the Commission on September 27,
1976, Badham indicated that the State Senate and county
supervisor seats he was considering, unlike the congressional

seat, would not be open until 1978.
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In the course of his interview by the investigators,
Butcher stated that he made his own analysis based on the
survey data and did not ordinarily read the Opinion Research
analyses. Accordingly, Butcher and Forde presented an oral
analysis to Badham on September 1, 1975, during which time
they advised him not to enter the congressional race because
it was a "high-risk" venture. The facts indicate, however,
that Badham entered the race the following day.

The investigators' examination of Badham's State
committee records and reports did not reveal any unusual
expenditures for the year 1975. There was, however, an
increase in expenditures for constituent entertainment in
the months of July, August and September 1975, which appear
to be related to meetings held between Badham and his
supporters.

The investigation was inconclusive with respect to whether
the $20,000 which respondent or his committee paid to Opinion
Research Associates, Inc., for the survey was in fact used to
pay Forde and Butcher to manage respondent's congressional
campaign.

Various explanations have been offered for what appears

to be an unusually expensive survey. Donald Weddle, a partner

in Opinion Research Associates, Inc., explained to the

Titima,
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investigators that the survey conducted for Badham was
broader-ranging than the standard political survey because

it was designed to study all of Badham's political options.
Donald McGrew, Weddle's partner, told the investigators that
the cost to Opinion Research for the survey was approximately
$6,000 and that Butcher and Forde received $14,000 for their
work on the survey. McGrew added that Butcher and Forde's
fees are generally "exhorbitant.” In an affidavit submitted
to the Commission on September 28, 1976, McGrew stated that
the entire amount of $20,000 received from respondent was

in payment for services performed by Opinion Research. More-
over, McGrew stated that the Badham survey was conducted at
a time of year when Opinion Research is not ordinarily pre-
pared to conduct such full-scale surveys.

Respondent's affidavit states that no part of the $20,000
paid to Opinion Research was an advance payment for campaign
services to be performed at a later date. Respondent did
consider the price charged for the survey to be very high,
but attributed that to Butcher and Forde's reputation as the
most competent political consulting team in the area.

William Butcher, by affidavit, stated that he and Arnold
Forde were paid approximately $12,000 by Opinion Research for
their work on the Badham survey. He further stated that no
part of that payment was for any campaign services provided
for Badham by Butcher and Forde. According to the affidavit,

Badham contracted with Butcher and Forde sometime after
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September 2, 1975 to provide services for the congressional
campaign. Virtually all of their campaign work for Badham
was performed between March 1976 and June 1976.

According to Forde's interview with the investigators,
Badham had inquired about the possibility of Butcher and
Forde managing a campaign for him during the period in which
they were involved with the survey. They had only sporadic
contact with Badham after the survey analysis was presented
and were not actually approached to manage the campaign
until February 1976.

In March 1976, Butcher and Forde requested that Opinion
Research conduct a survey for the purpose of planning Badham's
campaign. Badham was charged $750 for that survey. McGrew's
affidavit attributes the disparity in the costs of the two
surveys to the more limited scope of the later survey and
the fact that it did not require computer time.

Notwithstanding the above explanations, the Commission is
missing critical data necessary to fully explain the $20,000
fee charged for the first survey. There is no written agree-
ment for the survey and therefore, no breakdown of the various
costs involved. The investigators were not provided with
receipts indicating expenditures for the survey. Further,
there is no data available with respect to the costs of

comparable surveys conducted by Opinion Research. Finally,
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there is no written agreement between Badham and Butcher

and Forde for campaign services, and therefore, no documentary
evidence to support the statements that Butcher and Forde did
not begin managing Badham's campaign until some time after

the presentation of the survey report.

In this connection, the investigation indicated that

in August of 1975, Opinion Research had been paid $20,000

in two separage checks drawn on the Badham Fund account

and signed by Mr. Badham's wife. It is unclear

what portion, if any, of the money was paid to Messrs. Butcher
and Forde, since the investigation did not review receipts of
payment to these two individuals.

Examination of reports filed by the Badham Committee
following the investigation revealed that the committee paid
Butcher and Forde $2,000 as a campaign management fee on
September 17, 1976. The same report (October 10) and the
Ten Day Report indicate that the $2,000 was payment Oon a
$10,000 fee owed to Butcher and Forde.

Respondent has conceded in his affidavit that the Badham
Fund from which Opinion Research was paid contained corporate
money. Most contributions to that fund had been received prior
to the general election of November 5, 1974. 1In his affidavit,
respondent contends that all contributions to the fund were

made in connection with his State Assembly campaigns. The
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$20,000 payment to Opinion Research was reported in the
Badham Fund statement for the period from July 1, 1975

through December 31, 1975, which was filed with the Orange

County Registrar of Voters on January 19, 1976,

The investigators determined that the receipts contained
in the Badham Fund consisted primarily of transfers fraom the
Elect Badham '74 Committee. The Elect Badham '74 Committee
received funds from previous checking or savings accounts,
although direct contributions were the primary source of its
receipts. The investigators' analysis indicates that at least
17.1% (or $1,710) of the first $10,000 payment made to Opinion
Research on August 3, 1975 and 16.79% (or $1,679) of the second
$10,000 payment on August 13, 1975 was corporate money. Thus,
the minimum total corporate money contained in the $20,000
payment was $3,389. These corporate contributions were
primarily received by the Elect Badham '74 Committee in late

1973.

III. ANALYSIS

The underlying issue in these MURs is whether the $20,000
payment from the Badham Fund to Opinion Research Associates,
Inc., qualifies as an expenditure within the meaning of
2 U.S.C. §431(f). If it does, it should have been reported
by respondent pursuant to 2 U.S.C. §434. Moreover, assuming
there was a reportable expenditure, it appears to involve

corporate monies and thus, there would be an apparent violation

of 2 U.S.C. §441b.
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The threshold question is the purpose of the $20,000

payment to Opinion Research Associates, Inc. Complainarts

alleged that the payment included an advance payment for
William Butcher and Arnold Forde as consultants for respondent's
congressional campaign. Although the evidence suggests that
the payment may be excessive, there is no conclusive factual
proof that the payment was used for any purpose other than
the poll.

Even assuming, however, that the $20,000 payment did
in fact cover only the cost of the survey, the evidence seems
to indicate that the survey is an expenditure within the mean-
ing of 2 U.S.C. §431(f). At the time that respondent contracted
for the survey, he had seriously contemplated a congressional
campaign, as evidenced by his letter to constituents of
June 30, 1975 in which he expressed his interest in seeking
Federal office. Respondent contends that the Federal office
was merely one of four that he was considering. Yet, only
two of those offices, State Assembly and Congress, were avail-
able in 1976 according to respondent's affidavit. Since
respondent's prospects for re-election to his State Assembly
seat were admittedly excellent, it appears that his only
logical concern was the congressional race. In fact, the
survey's decided focus on the congressional nomination reflects

that concern. Further, respondent announced his congressional
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candidacy within one day after receiving the Opinion Research
survey analysis and recommendations and admits that the survey
results were highly influential in his decision.

The timing, scope, effect and continued utility of the
survey suggest that it influenced respondent's nomination
for election to Federal office. At the very least, the survey
gathered information essential to the development of respondent's
campaign strategy. The survey may therefore be viewed as a
vehicle for the commencement of respondent's campaign.
Accordingly, the $20,000 payment to Opinion Research Associates,
Inc., constitutes an "expenditure" within the meaning of
2 U.S.C. §431(f).

The evidence and the law rebut respondent's argument
based on subjective intent, i.e., that there is no violation
because he did not consider himself to be a candidate at the
time he contracted for the survey. The expenditure for a sur-
vey commissioned with a view toward congressional candidacy,
when considered in conjunction with the subsequent declaration?vwmﬁ

of such candidacy, triggers candidate status and gives rise

to the reporting requirement under §434 of the Act.

Commission policy supports these conclusions. Proposed

regulation §100.7(b) (2), although not applicable in this case, ;

\...'

clearly provides that the costs of the survey would be an

expenditure once respondent announced his candidacy. 14

1l/ See also, OC 1975-28 and OC 1975-101. OC 1975-28 indicates
that expenditures incurred in the course of conducting

(Cont'd.),
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It is uncontroverted that the Badham Fund, the source
of the $20,000 payment, contained corporate funds. According
to the investigators' analysis of respondent's various State
campaign committee accounts, at least 17 per cent of the
$20,000 payment consisted of corporate funds. 2/ The expendi-
ture of corporate funds for the survey appears to contravene

2 U.S.C. §441b.

1l/ (Cont'd.) election research may create candidate status;
thus, an individual may be a candidate under the Act
whether or not a public declaration of candidacy is made.
In OC 1975-101 it was noted that if an individual contem-
plated use of a prior poll in an election campaign, the
payment connected with the poll is an expenditure, reportable
under §434.

2/ According to the field investigation report, "[t]he
determination of the percentage of corporate funds in
the Badham Fund was made by identifying the earliest
receipt of corporate funds. That amount was then
separated from the balance on hand at that time. All
transactions from that date to the date of the Opinion
Research payments were then allocated proportionately
to the 'corporate' and 'other' funds in the account.
Those receipts specifically identifiable as corporate
sources were added to the 'corporate' portion and all
other receipts were added to the 'other' portion.
Expenditures were allocated to both amounts based on
the appropriate ratio at the time of payment."
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Respondent contends that there can be no violation of
§441b because the corporate contributions were not in con-
nection with an election for Federal office. Section 441Db,
however, also proscribes a candidate's knowing acceptance or
receipt of corporate contributions and, by implication,
expenditure of such contributions. In this situation, it
is the ultimate destination of the money, not the original
intent of the contributor, which gives rise to the violation.

See, United States v. Auto. Workers, 352 U.S. 567, 585 (1957)

and United States v. Chestnut, 394 F. Supp. 581, 586-587

(s.D. N.Y., 1975), aff'd , 533 F. 24 40 (24 Cir., 1976),

both of which indicate that 18 U.S.C. §610 was amended to
include "expenditures" to ensure that indirect payments did
not escape the reach of the law.

Respondent further argues that the costs of the survey
should be allocated among each of the four political offices
considered, in which case the share of individual contributions
in the Badham Fund at the time of the payment would be sufficient
to cover the portion of the survey allocated to Federal office.
Assuming that the survey can be viewed as directed to four
offices, an assumption which we believe is highly questionable,
it cannot be so easily apportioned because respondent's
decision to become a candidate for Federal office cannot be
said to result any less from the answers to State or local

office related questions than from the answers to congressional
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office~-related questions. Moreover, it has been held that
once prohibited and permissible funds are commingled, the
prohibited funds may be presumed to be a part of each expendi-

ture from the commingled funds. United States v. Boyle, 482

F. 24 755, 761 (D.C. Cir.), cert. denied, 414 U.S. 1976 (1973).

Therefore, the entire cost of the survey is chargeable to
respondent's Congressional campaign and constitutes a viola-

tion of §441lb.

IV. RECOMMENDATION

Find reasonable cause to believe that a violation of
2 U.S.C. §§434(b) and 44l1b(a) has occurred. Send attached
letters. We expect to report to the Commission shortly on

a proposed conciliation agreement for this matter.

G. MU 5] bR
General Counsel

DATE : Nﬂ“—\' \Y= R
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FEDERAL ELECTION COMMISSION

1325 N STREET N.W.
WASHINGTON,D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Robert E. Badham
600 Michael Place
Newport Beach, California 92663

Re: MUR 121 (76)
MUR 156 (76)

Dear Mr. Badham:

Please find attached hereto a copy of a letter mailed
to your counsel with respect to the above-numbered matters.
The letter is a notification that the Commission has found
reasonable cause to believe that you have committed a viola-
tion of 2 U.S.C. §§434(b) and 441b(a).

Sincerely yours,

John G. Murphy, Jr.
General Counsel

Enclosure
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Darryl R. Wold, Esqg.

Suite 200

4630 Campus Drive

Newport Beach, California 92660

Re: MUR 121 (76)
MUR 156 (76)

A Dear Mr. Wold: :
~A The Federal Election Commission has determined that

there is reasonable cause to believe that Mr. Robert E.
- Badham has committed a violation of 2 U.S.C. §§434(b) and

441b(a) of the Federal Election Campaign Act of 1971, as p
= amended, by failing to report as an expenditure a $20,000 4
— payment to Opinion Research Associates, Inc., for a political 5

] survey and for making such payment with funds partially com- X

= posed of corporate contributions. ¥
3 Pursuant to 2 U.S.C. §437g(a) (5) (A), the Commission has s
ok a duty to correct such violations for a period of 30 days by &

informal methods of conference, conciliation and persuasion
and to enter into a conciliation agreement. If we are unable e
to reach agreement during that period, the Commission may, &«
‘upon a finding of probable cause to believe that a violation
has occurred, institute a civil suit. 2 U.S.C. §437g(a) (5) (B).

7

7

Please contact us regarding this matter.

Sincerely yours, 2

John G. Murphy, Jr.
General Counsel

cc: Mr. Robert E. Badham
600 Michael Place )
Newport Beach, California 92663 : .

.
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MEMORANDUM TO: File

FROM: Andrew Athy, Jr.

RE: Jan Baren Phone Conversation

Received call this day from Jan Baren of the Republican
Congressional Committee. He had been called by Daryl Wold

Attorney for Badham and was reviewing for his benefit our
Compliance procedures.

I cautioned him that we could not discuss the details of

any case but I reviewed the procedures as outlined in the
regulations.




MEMORANDUM TO: File

FROM: Andrew Athy

RE: MUR 121

When Mr. Badham was notified that a complaint was
filed against him a copy of the complaint was not
attached. Badham then requested such and was apparently
sent a copy of MUR 156 which is quite similar but was by
a different complainant. Thus Badham has not received
the Jeffreys (MUR 121) complaint.




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON.D.C. 20463

October 27,

OFFICE OF GENERAL COUNSEL

Michael Hers
Fred Rayano

Craig Crookscs%E:L’

Review and Analysis of Reports Filed by the Complainants
of MURs 121 and 156

John G. Schmitz

Reports Reviewed:

John G. Schmitz - Candidate Reports
Friends of John Schmitz - Principal Campaign Committee

Pindings:

The reports filed by Mr. Schmitz indicate only that the
candidate claims not to have personally received contributions nor ex-
pended money to advance his own campaign. The reports of his committee,
Friends of John Schmitz, for the period October 1, 1975 - June 30, 1976,
reveal that the Committee had $43,982.83 in receipts and had expended
the same amount as of June 30, 1976,

Mr. Schmitz had filed the January 31, 1976 report as a
candidate for the U.S. Senate. He had terminated his Senate campaign
by March 31, 1976, and in April, 1976 began another campaign for his
party's nomination to the U.S. House of Representatives. This campaign
was terminated sometime in June, 1976. The report for the period March
1 -~ March 31, 1976, is the termination report of Mr. Schmitz's Senate
campaign and the report for the period April 1 - June 30, 1976 is the
termination report for his House campaign.

The peculiar aspect of these reports is that out of
$43,982.83, only $466.38 was spent in the period April 1 - June 30, 1976

w0
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for the candidate's entire House campaign. Admittedly, there would be
residual publicity from the Senate campaign, but the expenditure of
$466.38 for an entire campaign is too minimal an amount,

Recommendations:

I suggest Mr, Schmitz be queried as to whether or not he
and/or his committee only spent such a small amount for his House campaign.

2 Harry P, Jeffrey

Reports Reviewed:

Harry P. Jeffrey - Candidate Reports
Jeffrey '76 Committee - Principal Campaign Committee

Findings:

The candidate's reports state that the candidate did not
make any personal expenditure or receive any contributions to further his
campaign. However, the Committee reports for the period October 1, 1975 -
September 30, 1976 contain certain apparent discrepancies.

The October 10, 1976 report shows a zero balance as of the
end of September, 1976, with no debts or obligations owed to or by the
Committee. An analysis of those reports has shown that the Committee has

not repaid some $25,000 in loans from the Mission Bank of Laguna Beach,
California. The bank made the following loans to the Committee:

Date Amount
1/09/76 $ 13,000.00

5/12/76 7,000.00

6/02/76 5,000.00

TOTAL $ 25,000.00

One amount or another is reported on some of the reports.
The July 10th report shows a debt of $21,000.00 (the amount at the time
should have been shown as $26,000.00), but the October 10th report indi-
cates the Committee has no debt or obligation. The amount that should
still be indicated as of September 30, 1976, is $25,000.00,

An analysis of the reports also reveals that as of Septem-
ber 30, 1976, the Committee had expended $106,098.21 and received
$102,543,73 (including the loans mentioned above). The difference of
$3,554.48 means that the Committee spent and probably received $3,554.48
which is not accounted for in the reports.




Further, the Committee and candidate received large sums
of money in excess of the $1,000 contribution limitation from members
of the candidate's family. The amounts and contributions are as follows:

Date Amount

9/26/75 $ 5,000,00
3/01/76 1,000.00

TOTAL $ 6,000,00

3/01/76 1,000.00
4/12/76 2,000.00

TOTAL $ 3,000.00

3/15/76 $ 3,000.00
5/01/76 10, 000,00

TOTAL $13, 000,00

Recommendation:

Name of Contributor

Lois Elaine Koller Jeffrey
(Candidate's wife)

Susan V, Jeffrey
(Candidate's mother)

e
Harry P. Jeffrey, Sr.
(Candidate's father)

I suggest that the candidate and/or committee be notified
of these discrepancies and be asked to provide an explanation.




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

October 20, 1976

OFFICE OF THE GENERAL COUNSEL

Michael Hers
Fred Rayano
Craig Crooks &,

Further Information Related to Campaign Expenditures:
MURs 121 and 156

1. The Field Investigation Report for MURs 121 and 156, dated
October 18, 1976, states that the investigators were unable to determine
if any ". . . other expenditures made from the Badham Fund account were
used to influence Badham's candidacy for Congress." However, upon the
investigators' return from the field, further analysis and examination
of information obtained in the field has provided some information on
this question.

2. According to California election laws, campaign finance re-
ports must be filed with the State every six months. Although money paid
to firms and persons is 1listed, the exact date of any expenditure is
not required. Consequently, expenditures shown in the report occurred
within a six-month period of time.

The investigators evaluated and analyzed the two State re-
ports for the Badham Fund for the periods July 1 - December 31, 1975,
and January 1 - June 30, 1976. This analysis suggested that there may
have been expenditures other than the $20,000 to Opinion Research which
could be related to Badham's Congressional campaign.

3. For the period July 1 - December 31, 1975, the following
expenditures were reported:

Amount Purpose

$ 888.00 Entertainment and Campaign Promotion
(The above were BankAmericard charges
for Badham and $46.74 of which was
identified as campaign supplies.)




$ 155.00 Cleaning for campaign function
150,00 Catering for campaiqn function
Total: $1,193.00 (There was also a listing of $291.00
s = 13
part of which was used to pay for
luncheon invitations and a bartender.)
Because the specific dates on which these expenses were incurred were not
listed, it was not possible to determine whether these amounts came prior
to the survey in August, 1975, or after Badham's public announcement in
early September, 1975,

4, For the period January 1 = June 30, 1976, the following ex-
penses were noted which may be related to the operation of a temporary
headquarters established in April and May of 1976 in Costa Mesa. The
headquarters were used to assist Badham in the primary election.

Amount Purpose

$ 261.49 Entertainment and Cocktail Party
Supplies

14.83 Shelving

114,13 Office supplies

14.84 Flowers for a function
100.00 Clerical work

92.22 Photography

Total: § 597.51 (All of the above were expenditures
made in Costa Mesa.)

S. The investigators did not question Badham, his staff, attorney,
or anyone else about these expenditures. As we were under some time limita-
tions we devoted most of our time to answering the primary allegations raised
in this case, but collected information related to secondary allegations or
questions that could be analyzed in Washington, D.C.




FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGION,D.C. 20463

October 18, 1976

MEMORANDUM

T0: Bill Oldaker

Michael HershmanW

MUR 121/156

Attached is the Field Investigative Report on Mur 121/156.

The
workpapers are available for your inspection.

In addition to the Report,

attached is a letter to the Treasurer of the Committee indicating some
minor problems which were discovered in the course of the investigation.
I would appreciate your views on sending a letter of this nature.




FIELD INVESTIGATION REPORT
Federal Election Commission
Office of Disclosure and Compliance
Investigation Section

In the Matter of
BADHAM v. JEFFREY

BADHAM v. SCHMITZ

IS Background
This is a report on information obtained during this investigation

undertaken at the direction of the Federal Election Commission. The inves-
tigation was authorized on the basis of the General Counsel's Report of
September 23, 1976, which ocutlines the allegations of the complainants and
the questions which an investigation should strive to answer.

The fieldwork covered the period October 1 - October 8, 1976, and
was conducted in the area of Newport Beach, California. During this time,
six persons were formally interviewed and two other persons provided peri-
pheral information and assistance. The respondent, Robert E. Badham, also
signed a written statement. The records and reports of four camnittees re-
lated to Badham's state office and the cammittee related to his campaign for
Federal office were reviewed. This entailed the examination of sixteen (16)
bank accounts. The actual investigation took place at four widely separated
locations. :

The respondent, Arnold Forde, William Butcher, and Opinion Research

of California, Inc. (Donald McGrew and Donald Weddle) were represented in

INVESTIGATION SECTION OFFICIAL COPY i




this matter by respondent's attorney, Darryl R. Wold. Mr. Wold was present
during interviews held with the respondent and Arnold Forde. It was 1at§r
discovered that Mr. Wold had been associated with the respondent for a num-
ber of years, was part of the steering committee for respondent's Congres-
sional campaign, and was listed as a signatory on the bank account of the
Badham Congressional Committee and the state account of the Badham Cammittee.

The Treasurer of both these Committees is Robert Krone.

II. Allegations and Findings

Allegation: Respondent was actively seeking the Republican
namination for the U.S. House of Representatives before he actually announced
his candidacy.

Findings: The investigators were unable to discover any infor-
mation which would conclusively prove or disprove this allegation. According
to camplainant Schmitz, as early as April 18, 1975, Badham told him he was
going to run in the 1976 primary election. However, Badham has denied this.
In his statement he declares that he had considered running for Congress
prior to his announcement of September 4, 1975, but during that time had also
considered running for certain state and county offices. Badham related to
the investigators that he had been urged by several persons; principally,
friend and long-time supporter Willard S. Voit, to enter the Congressional
race. However, he did not make up his mind until after the results of the
survey (conducted by Opinion Research, Arnold Forde and William Butcher)
were presented to him around the first of September, 1975. (The written

analysis is dated September 2, 1975.) In fact, on June 30, 1975, Badham




had 786 letters sent to various constituents, supporters, et al. This
letter stated that Badham had given serious consideration to entering the
Oongressional race, but did not know whether this would be possible, as he
did not wish to run against the Republican incumbent.

(Investigator's Camment: Badham is referring to the

indictment of the Republican incumbent fram the 40th

Congressional District, Andrew Hinshaw, who was charged

with accepting bribes. The indictment occurred in May,

1975, and Hinshaw was convicted in January, 1976.)

The letter continued to say that if it appeared that the Republicans would
need a new candidate in the primary, Badham would be inclined "to seek that
office." Badham then asked the recipients of these letters to respond with
their "advice, caments and . . . an indication of support." These letters
were produced, addressed and mailed by the firm David Industries. The total
bill was $1,647.60, which was paid out of the Badham Fund acoount.

An examination and comparison of the receipts and expenditures
for the period January 1 - June 30 of the years 1971, 1972, 1973, 1974 and
1975 did not reveal any unusual or outstanding expenditures for the year
1975. There was an increase in expenditures for constituent entertainment
in the months of July, August and September, 1975, which appear to be re-
lated to meetings held between Badham and his supporters. During this per-
iod, Badham also had various meetings with Butcher, Forde and McGrew to
discuss the planning and results of the survey. These meetings were borne
out by statements made to the investigators by Arnold Forde, William Butcher
and Donald McGrew.

Allegation: Opinion Research of California, Inc., was paid

$20,000 by Badham or his cammittee to conduct a survey of the 40th Congressional




District. This money was primarily used to pay Arnold Forde and his part-
ner, William Butcher, to manage Badham's Cbngressiona'l campaign.

Findings: Due to the limited scope of the investigation as
outlined in the General Counsel's Report, the investigators were unable to
prove or disprove this allegation with any great degree of certainty. Ac-
cording to the statement of Badham and statements made to the investigators
by Forde, Butcher and McGrew, a $20,000 payment was made to Opinion Research
of California, Inc., to conduct a survey of the 74th Assembly District and
the 40th Congressional District.

(Investigator's Comment: These two Districts cover

roughly the same area, although the 74th Assembly

District is slightly smaller than the 40th Congres-

sional District.)

The purpose of the survey was to determine for Badham what his political
choices of the future could be. A significant portion of the survey appears
to emphasize Badham's chances for a Federal office. According to William
Butcher, the guestions were intentionally slanted toward a Federal election
because neither he nor Forde had any recent experience with a Federal cam-
paign in that District. They did not feel the need to have an in-depth
survey concerning the state and county offices because of the many years of
experience they had in state and county campaigns in that District.

According to McGrew, he first met with Badham around July 20,
1975, to discuss a survey. Present at the meeting were Badham, Forde,
Butcher, McGretw and two others (McGrew could not recall who they were) at

an Orange County country club. Previously, Forde had stated that they must

have met with Badham at the Santa Znna Country Club where "Voit holds court,"




indicating that Voit probably was in attendance at that meeting. (Forde
claims to be a good friend of Voit.) Badham himself claims that Voit was
one of the persons encouraging him to run for Congress. One other meeting
was held (date unknown) at which McGrew was present. Butcher could recall
meeting with Badham only twice before the survey was undertaken, although
Forde felt that there may have been other meetings.

(Investigator's Comment: McGrew told the investigators

that he felt there was some reluctance on the part of

Badham even to be associated with Butcher and Forde for

two reasons: (1) Butcher and Forde had primarily managed

the campaigns for Democratic candidates in the past and

a Republican using them could be resented by some Repub-

lican supporters; and (2) at least Forde's name had been

associated with persons involved in the recent scandal
involving the Orange Oounty supervisors.)

The consensus of all persons interviewed was that the purpose
of the survey was to determine what choices Badham would have in his poli-
tical future. They all admitted that a Federal campaign was one of four
options to be considered in the survey and resulting analysis; the others
were state senator, state assemblyman, and county supervisor.

The agreement was reached among Butcher, Forde, Badham and
McGrew that Opinion Research would conduct the survey and use Forde and
Butcher as consultants. Forde and Butcher designed the questions and ana-
lyzed the data developed from the survey and presented their findings orally
to Badham. This analysis is not the printed analysis accompanying the com-
piled data; the printed analysis was done by Opinion Research and is part
of their standard package. Butcher declared that he did not usually read

the analyses prepared by Opinion Research but made his own analysis based




on the data produced fraom the survey. Badham claimed not to have any
knowledge as to the fee Forde and Butcher were to receive from Opinion
Research. According to Donald D. Weddle, partner of McGrew, Opinion Re-
search's cost for producing the survey was approximately $6,000, with the
balance being Forde's and Butcher's fee.

According to Weddle, 300 registered Republicans were inter-
viewed in their homes. The actual interview consisted of eight typed
pages. The number of people, aside from Butcher, Forde, Weddle and McGrew,
used on the survey were 25 interviewers, 6 field supervisors, 6 coder-
editors, one key punch operator, one computer specialist, one field direc-
tor, and one chief coder. Weddle estimated that the actual time needed to
canplete the survey was ten to fifteen days.

Another survey was conducted in March of 1976. This survey,
according to Weddle, was a telephone survey consisting of several issue-
related questions, Oonsequently, the cost of this survey was considerably
less.

Butcher explained that their fees were high because Badham
was paying for their previous track records of winning, and their exper-
ience in the particular District in which he would run. Butcher inferred
that Badham needed them because he had not had any experience running for
a political office since he was first elected to the Assembly in 1962.

(Investigator's Comment: Orange County has been a

stronghold for the Republican Party for years and

Badham had had little Republican opposition in the

primaries or fram the Democrats in the General Elec-

tions during his campaigns for the Assembly. Butcher

meant that Badham would really need to campaign to
win a new office.)




Also, McGrew cammented that the fees of Butcher and Forde were always
exorbitant regardless of the candidate.

Butcher, Forde and Badham all claim that the $20,000 payment
was strictly for the survey and no camnitments were made for Butcher and
Forde to run a Congressional or any other campaign for Badham. According
to Butcher and Forde, they advised Badham after the survey was completed
that he had a sure re-election to his Assembly seat and a good chance for
the state senate seat which would be open in two years. Also, they tried
to discourage Badham from seeking the county supervisor's seat which was
up for election that year and the U.S. Congressional seat; in the former
Badham would be opposing one of Butcher's and Forde's clients, and in the
latter, he would probably meet strong opposition in the person of John
Schmitz, who Butcher thought would declare for that race. According to
Butcher, Badham could not afford to enter a high-risk race. Butcher and
Forde felt Badham had a secure position as an assemblyman, was making a
good salary, and had nothing to fall back on financially should he lose.

According to Forde, Badham had inquired about the possibility
of Butcher and Forde managing a campaign during the period in which Butcher
and Forde were involved with the survey. They told Badham that they would
be available and their fee would be dependent upon the type of campaign,
campetition and their duties. However, Butcher and Forde had only spora-
dic contact wijch Badham after the analysis was presented and were not ap-
proached actually to run the campaign for Badham until sometime in Febru-

ary, 1976. Badham agreed to pay them a $10,000 contingency fee should he




win the primary and also agreed to their collecting a rebate from firms
used by Butcher and Forde during the campaign. This rebate could have re-
sulted in a minimum commission of $11,400, aside from the $10,000 contin-
gency fee. After the primary election, Butcher and Forde were no langer
needed. Thus, the aggregate fee for running the campaign was around $21,400.

The money to date used to pay Butcher and Forde for their cam-
paign work has come fram the Badham Congressional Committee. An examina-
tion of this Committee's records indicates that no corporate funds have been
deposited in their account.

Allegation: The $20,000 used to pay Opinion Research for the
survey conducted in August, 1975 contained corporate money.

Findings: Badham has admitted that the account from which
Opinion Research was paid did indeed contain corporate money. This account
of The Badham Fund was established to serve as a maintenance (office) ac-
count for Badham's assembly seat. The receipts contained in this account
primarily consisted of transfers from the Elect Badham '74 Cammittee. The
accounts of the Elect Badham '74 Committee had received funds, in turn,
from previous checking, savings or C.D. accounts established by or since
January, 1971, but the primary source of receipts for this Committee's
accounts was di;ect contributions. All of these acoounts received cor-
porate contributions as permitted under California election laws. As of
January, 1971, all funds were traced through the various accounts to de-
termine the amount of money transferred from one account to another.

However, there was not sufficient information available to determine the




amount of corporate funds until August 29, 1973. From that point on, the
investigators were able to traoe. the percentage of corporate funds avail-
able at the time the $20,000 was paid to Opinion Research. The investiga-
tors' figures indicate that at least 17.1% or $1,710 of the first $10,000
payment made on August 3, 1975 and 16.79% of $1,679 of the second $10,000
payment of August 13, 1975 was corporate money. Thus, the minimum total
corporate money contained in the $20,000 payment was $3,389. These cor-
porate contributions were primarily received by the Elect Badham '74 Com-
mittee in late 1973. The determination of the corporate amount was made
by identifying the earliest receipt of corporate funds. This amount was
then separated fram the balance on hand at that time. All transactions
fran that date to the date of Opinion Research payments were then allocated
proportionately to the "corporate" and "other" funds in the account. Those
receipts specifically identifiable as corporate sources were added to the
"corporate" portion and all other receipts were added to the "other" por-
tion. Expenditures were allocated to both amounts based on the appropriate
ratio at the time of payment.

Other Information Obtained: According to statements made by

Badham, Butcher, Forde, McGrew and Weddle, there was no written agreement
between Butcher, Forde and Badham for either the survey or the campaign
management. Nor was there a written agreement between Butcher, Forde and
Opinion Research for their consultant work. McGrew related that by obtain-
ing full or a large portion of a payment in advance, they found that a writ-

ten contract was not necessary. McGrew, Weddle, Butcher and Forde all




claimed that they did a large volume of work with or for each other. At
times, Butcher and Forde paid Opinion Research for a particular job; at
other times, Opinion Research paid Butcher and Forde. McGrew commented
that Butcher and Forde had not yet been paid for their portion of the
$20,000 payment as McGrew had gotten their permission to borrow it for a
time.

The investigators were unable to determine if any of the other

expenditures made from the Badham Fund account were used to influence Bad-

ham's candidacy for Qsng
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FEDERAL ELECTION COMMISSION

1325 K STREET N.W.
WASHINGTON,D.C. 20463

October 13, 1976

Robert W. Krone, Treasurer
Badham Congressional Committee
2237 Donnie Road

Newport Beach, California 92660

Dear Mr. Krone:

During the recent investigation conducted by members of my staff,
the records of the Badham Congressional Committee were reviewed. Although
this review was not a complete audit, deficiencies were discovered which
you may want to correct in your records and reports. This information is
being provided to you solely for informational purposes and in no way
implies an opinion as to the condition of your records and/or reports.

The items discovered were:
1. Theé contributor cards of your Committee failed

to disclose contributions from California Dental
PAC and Pacific Light PAC. These items were

properly reflected in the appropriate FEC report.

2. The contributor cards of your Committee and
appropriate FEC report failed to disclose as con-
tribution-in-kind the $200.00 value of the donated
rent for the month of May, 1976.

If you have any questions or would like a further explanation of
these items feel free to contact Mr. Craig Crooks or myself. We can be
reached by telephone at (202) 382-6023. Thank you for your cooperation
in this matter.

Sincerely,

Michael J. Hershman
Chief, Investigation Section

cc: Mr, Darryl Wold

"OLU' 104,

&




Mr. Robert E. Badham
2237 Donnie Road
Mewport Beach, CA 92660

Re: MUR 222 (76)

Dear Mr. Badham:

I am forwarding the enclosed complaint pursuant to
§437g(a) (2) of the Federal Election Campaign Act. As
shown by the attached copy of my letter to the ocom-
plainant, the Commission believes that the information
provided in the complaint does not give reason to
believe that a violation of the Federal Election

Campaign Act has occurred and has closed its file in
this matter.

Sincerely yours,

g - 3 dwxe i =

TR e

John G. Murphy, Jr.
General Counsel

Enclosure

AAthy:pjg:9/14/76
CC: MUR file
Athy




MEMORANDUM TO: GORDON ANDREW MCKAY

FROM: WILLIAM C. OLDAKER

RE: MURs 121, 156

In the above-numbered MURs, we have been informed
by your office that the field investigation will
require three of your staff members seven (7) days to

to complete.

Respondent's attorney has now indicated that he
will voluntarily supply the rccords we are seeking. In
view of this and upon review of the record in these
matters, it is my opinion that the field investigation
should require, at most, no more than 2 staff members
five (5) days to complete. Please advise me of your

views.

/ . Wb
ERRLEE I T
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The Honorable Vernon Thomson, Chairman,
and Members

Federal Election Commission

1325 K Street, N.W.

Washington, D.C. 20463




.
LAW OFFICES

CUMMINS, McCLAIN AND WOLD

A LAW CORPORATION

SUITE 200
WILLIAM McCLAIN
DARRYL R. WOLD 4630 CAMPUS DRIVE

NEWPORT BEACH. CALIFORNIA 92660
714} 751-7400

September 24, 1976

The Honorable Vernon Thomson, Chairman,
and Members

Federal Election Commission

1325 K Street, N.W.

Washington, D.C. 20463

Re: MUR 121 (76)
MUR 156 (76)

Dear Mr. Chairman and Members:

Enclosed are the additional affidavits in these matters,
referred to in my letter of September 22, 1976, trans-
mitting to the Commission our argument in opposition

to the Commission taking any action against Respondent.

Respectfully submitted,

MINS, M CLMN & WOL
%/46 o'd 762522
DARRYL R WOLD

DRW/ms

Enclosures: Affidavit of William Butcher
Affidavit of Arnold Forde
Affidavit of Donald McGrew




Had. to 1n t%g A1
1 Ca11£orn1a, 1232‘Be1mnnc Avanuga"_w_ :
In 1ete-Ju1y or eariy August 1975L_Qpinion Research entered

-~ i

into am- or;&‘agreement Vith Asaemblyman Babert E. ‘Badham ("Badham“fiw

herein)‘wheﬁeby Qpinion Reeearcﬁ_weﬁ;a ptovide certain’ services to¥f~
Badhem. to be performed by Opinion Reaearch and by two of its con-
ﬁsultants wltliakauteher and: Araalg Forde ("Butcher snd Forde"
’éherein) .Ihe terms of thst agreement are summarized in a letter
from me to ﬁadham dated August 14 1975 ‘a true and correct copy
‘uof which is attached hereto as Exhibit C. To the best of my know-
ledge, and as near1y>as I can determine?from an examination of the
records of Opinion Research this was the only writing between
Oplnion Research and Badham on the subject

As compensation for these services, Badham agreed to pay Opin-.
i ion Research the amount of szo 000.00, and did pay that amount in
‘_August 1975. " L
The entire amount of this $20,000. 00 was in payment for the

services indicated in my letter referred to, dated August 14, 1975

which were to be completed no later than early September 1975. No ;:

?;.portion of that $20,000.00 paid for any services other than those
indicated in my letter of August 14, 1975.

 Opinion Research staff took the survey, comgiied the results;
and provided an extensive computerized orintout consisting of 49

‘tables of exhaustive cross-tabulations of the results, covering

LB R N
Jh wdElivia




A portion of the szo 000.00 was paid to Butdher and Forde for

Ehe work they ware to do, 1nc1uding planning the approach of the
sugvey. analysing the survey ‘results and other dat:as. and formulat- |
'oing a recomnendation _ s :
_aﬁw%uln.uaxeh 1976 Opinion Research was ‘asked by Butcher and’ Forde.h
“ who I was informed and Delieved were then acting as campaign con-'
‘sultants_for Badhgm, to do survey researoh for.Badham for campaign‘;
{ .ﬁlanning porposes. Because this survey utilized a éhmple of only
300 interviews, asked only one three-part question, was taken by
telephone rather than by in-home interviews, the belephoﬁe bank had
ffalready been established and no computer time was involved the
# price charged Badham was $750 00. The price was not affected by th
o amount paid for the work previously done for Badham in August, 1975.
The facts set forth héféiﬁ are personally known to me and I
‘have first-hand knowledge of them. If called as a wiﬁness I could

‘and wbﬁia competently testify thereto undor oath.

o

VERIFICATION

Dated: September 24, 1976

61 STATE OF CALIFORNIA
| COUNTY OF ORANGE

T Donhld'L. McGrew, being sworn, say:




1 have read the foregoing statement and know the conccnts

u»thereof andl,:sweif the samn is crua of my own knnwiqgge cxcepc

, ?as to those m&;ters which are therein atated upon mw 1n£ormation and

belief and as .to* thbge ma;ters 1 believe "it to hat true

California, having its principal
office in the County of Orange.




1 RESEARCH OF CALLRE:A

PUBLIC OCPINION AND BUSINESS GQURVEYS
CORPORAYE OFFICES—1232 BELMONT .VENUE - .OND BEACH. CALIFCRNIA-434-8718

August 14, 1975

Mr. Robert Badham
1649 W. Cliff Drive
Newport Beach, California 92660

Dear ob:
This letter is to confirm the oral agreement which we have
N

tered into to provide you with information and advice
‘ullcelniing the Jdirection of your political career.

( ﬁ

arch of California will conduct a public opinion

agreed to sum of ($20,000) Twenty Thousand Dollars,

an ¢

se the results of that survey, correlate those
with relevant emplrlcal evidence and conventional

in crcer to arrive at a recommendation as to whether
you should séek re-election to the Assembly in 1976.
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Exhibit C

PUBLIC OPINION BURVEYS [ ] MARKETING REBEARCH [ GOVERNMENTAL RESEARCH [ ] STATISTICAL STUDIES
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| Ref: MUR 121 (76)
MUR 156 (76)

AFFIDAVIT OF WILLIAM BUTCHER

My name is William Butcher.
My associate, Arnold Forde, and I were paid approximately
$12,000 from Opinion Research, to do the analysis and formulate

the recommendation which Opinion Research had contracted for with

-Assemblyman Robert E. Badham. (Arnold Forde and I are sometimes
referred to herein as 'we', and Assemblyman Badham is referred to
herein as ''Badham.') Our work as we understood it and performed
it was to plan the approach of the survey, and based on the results

and on other data, analyze Badham's status as an incumbent public

; official as of the time of the survey vis-a-vis various issues and
I other possible contenders for public office in the area containing
J all or most of the 74th assembly district, the 36th senate district,
| the 40th congressional district, and the 5th supervisorial district.

In doing this, we drew on our experience with vote patterns and sur-

| vey analyses from other campaigns in that area, including those we
f had run for county supervisor. New survey data was utilized to pro-
| vide up-dated issue material, and data on individuals, for which we
| did not have any indepth survey research, especially regarding
Assemblyman Badham. The purpose of the analysis was to provide a
23i recommendation to Assemblyman Badham as to the best obportunities
24i he had to win electoral office in the future. Our recommendation
251l was that he run for re-election to the state assembly. We presented
26 § Badham with our written analysis and this recommendation in a lengthy

27|l oral report at a meeting with Badham in Sacramento on September 2,

zal 1975.

|
|




i fﬁ c¢mpa1gp for Congtess We agreed to orepare
a written eampaign plon to create and produce a11 campaign | '
mncerials, to estdblish & ‘phone . bank to contact Republican voters,
_jd;to consult gﬁnerally on fund-raising gctivities. Our fee was to
| conaist of commissions of about 15% on commissionable work plus an
additional fee of 3}0 900 00 if Badham won the ptimary This

1 le‘v‘!:
i‘agreement for our fee was reached in contemolation of the campaign

et spending apptoximatel; 385 000 for commissionable work. Our total
‘onee for campgignqsengﬁ§bé was‘nhus;ahqg;a$?5,000.

‘0ur agreements for consulting work with political candidates

| costomarily include this commission arrangement. Additional fees

? over and above commissions depend on various factors, incXuding the
g amount of commissionable work in the campaign budget. In addition
gto the Badham campaigﬁ, we consulted during the 1976 California
primary for similar services provided for Badham with five other

: campaigns, ond on a less intensioe basis with three others.

No part of the $12,000.00 payment received pursuant to the
agreement with Opinion Research and the services performed in‘August,
3‘1975_paid for any campaign services we provided to Badham.

To the best of my recollection, between September, 1975 and
| the close of filing in March, 1976 for the California primary, we
| met with Badham two or three times, and wrote one state legislative

| newsletter for him. Following the close of filing ih.March, 1976,

6 | we immediately began our analysis of his campaign, and wrote the

{ campaign plan. Virtually all of our campaign work for Badham was

ks
£
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Dqtbd. September;23, 1976

- VERIFICATION

) TATE OF" CALIFORNIA
‘ uNTY ‘OF ORANGE

I Amold Forde, being sworn, say:
I have read the foregoing statement and know the content thereof ,
nd o2 swear the same is true of my own knowledge except as to those

' atters which are therein stated upon my 1nformation and belief and

B Sworn and subscribed to before me at Newport Beach, Califomia
1
24 hlsq?-?"(day of September, 1976.

OPFICIAL SEAL

SHARON GAY LAWRENGE
NOTARY PUBLIC. CALIFURNIA
FIINC!'AL Q"' CE iN
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MUR % (76)'i'
HOR 158 (76)\:-

&
-

an’ incumbent California state assemblyman representing the 74:& ‘

Assembly District, and am also the Republican nominee in che Aﬂ h

Congressional District :
My most recent re-election to the state assembly was on Nnveu-{

ber 5, 1974. At that time and for several years prior, 1 and my

‘campaign committees maintained a continuous fund, under varioua

names, of contributions received for my state legislative campaign.
All transactions in these funds have been duly reported and'filed
as required by California law. Shortly after the 1974 general elec-
tion, I changed the then-current name of the fund, "Elect Badham 74",
to "The Badham Fund," and all subsequent receipts and expenditures
pertaining to my state legislative campaign were reported under
that name. : e
The most recent contribution to the Badham fund was re_ce'i‘.\‘r.ed

during December, 1974, in the amount of $500.00. Most if not ail

other contributions to the Badham fund were received prior to the
1974 general election. - All of these~contr1butions including the
most recent in Deee;ber. 1974 were received by me, and to the best

-

of my knowledge, were mhde, in conhection with my re-election

:fcampaigns to the state assembly, and for no other purpose.

By mid-1975, it had become generally apparent that the incum-




' ;71}shou1d 3 not: run for .re- election At that time however, I was not

in(l976 for eongreae, or running in 1978 fbt whht will 1f*exy

hnpen state senlte seat or an open county supervisorial seat_;fﬂ&ﬁ
Jassembly district is entirely coutained within these other discrieta*
ol felt 1 had the potential to be a Bt candidate for any of
these.offices. I was also incident ally concerned with who would be

the stfongest candidate as my successor in the stace dassenbly,

: decided in wy own mind as to what:éitection to go and until the

’ :time I actually made a deciaion, very carefully avoided making any
statement or act that could be construed as .an aet of campaigning
for any particular office., I had for some years tdld my supporters
that * if I decided at ‘any time to retire from office or to seek some
other office I would announce thas d;cision-at an early date to
."give everyone involved ample opporéunity ‘to make their own decisions
'regarding a succeesox Consequently, by late-summer I felt obligat

| ed to make a deoision soon, but elao felt the need for professional

\




', trict but w;l.thin t:he area encoupined by the other districts. aml

, chmging vote pattems on envxronmgnt’ﬁ and other voldtﬂe isa‘u&s
fc consequently, in August 1975 1 cantracted wixh Opinion ;ygth
; Research of California ‘to provide me, with cer:ain éerviees adhaut- ‘E'
‘1‘1lined in a lettetito me; signedwby Donadd L ﬁtheb Presidgnt 6f¢ |
"ijpinion Research dated August 14 1976 for thg agreed-upon priCejzi
lof $20,000. The $20 000 was paid out of the Badﬁam Fund by checks in]
the amount of $10, 000 each "dated August 3, and August 13, 1975, made
ipayable to Opinion Research of California. No part of this $20,000

Jpaid for any services Beyond those stated in the letter from McGrew.

19)vas a very highﬂprice;'because of the availability throughVOpinign
20 Research of the services of William Butcher and Arnold Forde, who,
't21 lto the best of my knowledge, were the most competent political
‘22!consu1tants with actual experience in the geographic . area with
%which I was concerned who could be found. I felt supported in!my
ﬂhzﬁéown belief by what I knew to be their general reputation in Orange
25jCounty as the most competent political consultants available. Be-

26 | cause a decision as to my career rested on this analysis, I was will-

'27?ing to pay whatever price was necessary for the best advice I could
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T "'Butcher gnd Ford save me the results of the survey and their 4
7, analysis and recomendation at a lengthy meeting in my Sacramem:‘b

bl ”8%office-on September 25 1975. Their recommendntion to me was o, run

for re- election to . thokassembly in. 1976 “as I hld a strong base for
re election and a.run‘in‘1978 ‘at a state senate or county supervisor-

1y ial geat, but that a’ race for oongress in 1976 vould be extremely

lziclose and impossiblo to predict as«to the outcome " (In - retrospect,' 

13[1 ‘have to believe that the research and analysis ~ _ done was very
14;accurate, because I won the nomination by an extremely close margin
15?ofiapproximate1y 1,000 votes ahead of my nearest competitor.)

13)‘ ‘-To the best of my belief, the fact of this survey was not known
17?to_any of my supporters, but they continued to put increasing pressur
18!on me, with promises of support, through August, so that by late
19‘August I had become more inclined to run for congress I held off
20'on a final decision, however and gave no 1ndication of intention at

2] fall, until after the report on September 2, 1975, when I finally

22{made the decision to run for congress in the belief that I could win-

_ 23Ein a close race. Until thétitime'l had not made any firm decision

_ﬂl;norﬁginen the indication of one to family, friends, supporters,"or

the like nor become a candidate in any sense of the word.
26, ' ' On the evening of September 3, 1975, 1 announced my decision
27 to run for congress at a cocktail party of friends at a private home.

the first public announcement gﬁftnslgeglslative
Ny i v\ 'ga Lo
RS bt
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sf& reporta requited under the Federal Election Act:

Some time after my announcement to be a candidate.:lhmw
AR

¥

'orovide certain services, for compensation agreed on to cona{at of a

;coﬁbinacion of commissions end a $10 000 contingqncy pai f%f,vxm”

© ® N D s D

At the time the $20 000 payment was mede to Dpinion Reseeteh

s
a L

I believed it was a perfectly Iegal expenditure for the purposes for

ll1which it was intended, and did not believe at any time snbsequent

—
N

,that it had to be reported under the Federal Election: ‘Act. Ac the

lsitime the payment was made and the services performed 1 was not a
14\ candidate for a federal office under state law, nor, I believed was
1 a candidate for any office under the definition in the Federal
%Election Act.
’ I did not have the intent to- conceal any part of this trans-
le{actlon from public scrutiny, for I knew that any transaction in the
| Badham fund would be publicly reported under California law. The
201;$20 000 payment was,'ln fact,‘teoorted in the campaign statement for

{ the Badham fund for the period July 1, 1975 to December 31, 1975,

1
fflled with the Orange County Registrar‘of Voters on January 19, 1976.

At the time the $20,000 pagnent was made to Opinion Research

|
,23‘receipt of specific contributions, but a rough chrono}gg&ﬁof the

S5 Ui’ﬁf'f G %Lﬁ:ﬁﬁi &udx&?ﬂ.

new agreement with Buther end Pord to cénsult on my caupatgu_and to ?




e

The facts set forth herein are personally known co me and I

1f called ':a witness 1 couid

Dated Septemberjaﬁﬁ 1976.

I, Robert E. Badham, being sworn, say:

I have read the foregoing statement and know the contentsJ

day of September, 1976.

hv;1tﬁwiﬁfl : Callfornia having its prinqipal‘
shedifihy LG, : office in the COunty of Orange




THE BADHAM FUND
SCHEDULE OF CONTRIBUTIONS BY TYPE
CUMULATIVE

CORPORATE NON-CORPORATE TOTAL TOTAL

REPORTING PERIOD CONTRIBUTIONS CONTRIBUTIONS CONTRIBUTIONS CONTRIBUTIONS
1/7/75 - 6/30/75 $ $§ 643% $ 643 $ 643
12/8/74 - 1/6/175 500 500 1,143
10/26/74 - 12/7/74 2,400 2,825 5,225 6,368
10/8/74 - 10/26/74 1,000 4,800 5,800 12,168

7/5/74 - 10/8/74 799 10,259 12,049 24,217
Totals $5,699 $18,518 $24,217
7 23.5% 76.5% 100%

*Bank interest and interest on Treasury Bill

8

y =1
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Exhibit A Page 1




THE BADHAM FUND

SCHEDULE OF CORPORATE CONTRIBUTIONS RECEIVED

Reporting Period
12/8/74 - 1/6/75
10/26/74 - 12/7/74

10/8/74 - 10/26/74

7/5/74 - 10/8/74

Name

The May Dept. Stores Co.

Inland Empire Service Corp.

San Diego Gas & Electric
Shell 0il Co. - Good
Government Fund

Bank of America

Malt Beverage Industry
Welfare

Boise Cascade

Quarter Horse Racing, Inc.

Avco Financial Services
J. C. Penney

Committee to Support
Candidates and Ballot
Measures (Standard 0il)

Pacific Lighting

San Diego Gas & Electric

Trucking Activities

Pacific Lighting

Union 0il of California
Public Finance Co.
Hollywood Park

Rayell Co.

Household Finance

City

St. Louis, Mo.

Santa Ana
San Diego

Sacramento
San Francisco

San Francisco

Portland, Ore.

Los Alamitos
Newnort Beach
Newport Beach

San Francisco
Los Angeles
San Diego
Burlingame

Los Angeles
Los Angeles

St. Louis, Mo.

Los Angeles
Tustin
San Diego

Exhibit A - Page 2

Amount

$500

200
50

350
500

250
150
200
200
500
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LAW OFFICES

CUMMINS. McCLAIN AND WOLD

A LAW CORPORATION

SUITE 200
WILLIAM McCLAIN
DARRYL R.WOLD 4630 CAMPUS DRIVE

NEWPORT BEACH. CALIFORNIA 92660
'714) 7251-7400

September 22, 1976

762508

John G. Murphy, Jr., General Counsel
Federal Election Commission

1325 K Street N.W.

Washington, D.C. 20463

Re: MUR 121 (76)
MUR 156 (76)

Dear Mr. Murphy:

By letter dated August 26, 1976, in the above-referenced
matters, you requested, among other things, copies of the
surveys, the reports of the results of the surveys, and
conies of any other work performed by Opinion Research in
connection with the $20,000.00 payment to Opinion Research
from the respondent, Robert E. Badham.

It is my opinion that the information contained in those
documents is of a highly confidential nature, some parts of
which might be potentially damaging to the respondent if
publicly revealed. Before I recommend that this information
be voluntarily provided to the Commission, I request that

you inform me as to any rules or regulations the Commission
had adopted, or that it would agree to follow in this case,
regarding:

(1) Maintaining absolute confidentiality of
the contents of any documents provided
to the Commission, except as review of
the contents by Commission staff and
members is necessary for these proceed-
ings;

Keeping the contents out of any permanent
record of the proceedings of the Commission




and out of the permanent files of
the Commission; and

Returning to Respondent all documentary
evidence which he submits and requests
the return of, at the completion of the
proceedings by the Commission in this
matter.

I will appreciate having your response in writing, and will
promptly thereafter inform you as to whether or not I will
recommend voluntary compliance with your request for these
documents.

Sincerely,

CUMMINS, McCLAIN & WOLD




LAW OFFICES

CUMMINS. McCLAIN AND WOLD

& AW CCRPCORAT:CN

SIS EE i)
4630 TAMP_S DR VvE

NEWPORT BEACH. CALIFORNIA

V2660

John G. Murphy, Jr..
Federal Llection Commission
1325 K Street Y.V,
Washington, D.C. 23463

General Counsel




LAW OFFICES

CUMMINS, McCLAIN AND WOLD

2
A LAW CORPORATION i

TSR

l5 200
WILLIAM McCLAIN
DARRYL R.WOLD 4630 CAMPUS DRIVE

NEWPORT BEACH. CALIFORNIA 92660
714 7§1.7400

September 22, 1976

The Honorable Vernon Thomson, Chairman,
and Members of the Federal Election Commission
1325 K Street N.W.
Washington, D.C. 20463
Re: MUR 121 (76) 762501
MUR 156 (76)

Dear Mr. Chairman and Members:

As the attorney for Robert E. Badham, respondent in each of
the above-referenced matters, in response to the notification
dated August 26, 1976 from John G. Murphy, Jr., General
Counsel to the Commission, I submit herewith the following
items:

Argument in Opposition to Action by the Commission
Affidavit of Robert E. Badham

The affidavits of William Butcher, Arnold Forde, and Donald
L. McGrew will be sent under separate cover on September 24,
1976, when those individuals will be available to sign them.

Certain information requested in Mr. Murphy's letter,
relating to copies of surveys and analyses, is withheld
pending a response from Mr. Murphy to my request, dated
September 22, 1976, regarding the Commission's rules of
procedure pertaining to confidentiality and return of any
documentary evidence submitted.




Hon. Vernon Thomson - September 22, 1976 Page 2

I specifically reserve the right to submit any additional
information and argument as may appear appropriate at any
later date.

By this letter, I formally request a hearing by the Commission
regarding the above-referenced matters, on adequate notice,
with the right to appear and to call witnesses as necessary.
I believe that a hearing is necessary to afford adequate
opportunity for respondent to demonstrate why no action
should be taken by the Commission in this matter, because

of the general nature of the allegations, and the prejudice
that would result to the respondent to a finding by the
Commission of reasonable cause to believe that a violation
occurred. I believe that respondent is entitled to such

a hearing by right under 2 USC 437g(a) (4), as that section
read prior to the Federal Election Campaign Act Amendments
of 1976, and under which the Commission must proceed for

a violation alleged to have occurred and regarding which

the complaint to the Commission was filed prior to the
Amendments of 1976. I also believe that respondent is
entitled to such a hearing under 2 USC 437g(a)(4), as
amended by the Federal Election Campaign Act Amendments of
1976, as the only reasonable obportunity to demonstrate that
no action should be taken by the Commission.

I will await the Commission's reply regarding my request for
a hearing.

Respectfully submitted,

DARRYL

DRW/ms
Enclosures
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MUR 121 (76)
MUR 156 (76)

ARGUMENT IN OPPOSITION TO ASTION BY COMMISgION

It is respectfully submitted that no action should be taken
by the Commission against respondent Robert E. Badham (""Badham"
herein) for the legal and factual reasons set forth herein.

Unless otherwise indicated, all references herein to sectioﬁs
“of the United States Code and to '"the Act'" are to the Federal
Election Act of 1971, as amgnded and as in effect between August 1
and 30, 1975, the period of ﬁime in which all acts alleged to con-
stitute violations of the Aét occurred. .

STATEMENT OF FACTS

Respondent Badham is an incumbent California state assemblyman
and was most recently re-elected to that office on November 5, 1974.

The ''Badham Fund'' referred to herein had its origins in the
| various state legislative campaign funds created by Badham for his
successive campaigns for re-election to the state assembly. Follow-
ing the 1974 elections, the name of the then current campaign fund,
"Elect Badham 74" was cHéﬁged to "The Badham Fund,'" and all sub-
sequent receipts and gxpghdituras pe%taining to Badham's state
j legislative campaigns have been reported under the name of The Badham
; Fund. All campaign reports required by California law were filed
| for the Badham Fund and its predecessors, showing in recent years
of the name of each contributor, the amount contributed, and the
| amount, payee and purpose of each expenditure. These reports are
| a public record in California.
Both corporate and individual contributions were accepted by

| the Badham Fund and its predecessors, and both were legal under

Arpimeig A e A b ,,‘F’.’\4""."'-‘:k‘:
Vilink ui ;-'..‘:-..H‘..ﬂ.‘udte;'{wi.i.
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:f,Califordie‘law. The most recent contribution to the Badham Fund was'

. received during December, 1974 in’ the amount of $500 00. Mbit iﬁ
"fknot all other contributions to\the Badham Fund vere received priot"
to thé& November 5, 1974 general election.

| In August, 1975, two checks were drawn on the Badham Fund‘{nv
1 the amount of $10,000.00 each, dated August 3 and August 15, end
paid to Opinion Research of California. This $20,000.00 was in pay-
i ment of certain services to be pefformed by Opinion Researchiid the
;-nature of survey research, ‘analysis, and recommendaﬁi;ns to Badham
regarding his chances for election in 1976 or 1978 to various
offices, including his state assembly office, the state senate, the
board of supervisors, or congress. The services to be performed
were orally agreed on between Opinion Research and Badham, and were
confirmed in a letter dated August 14, 1975 from Opinion Research

to Badham. The work was all completed in August, 1975, except for
the presentation of the final report and recommendation, which was
made to Badham on September 2, 1975.

The recommendation based on the survey and analysis was for
Badham to run for re-election to the state assembly in 1976, but
at that time respondent decided instead to run for congress.

On the evening of Sébtember-BF 1975 respondent stated his
intention to run for congress to a group of friends at a private
cocktail party. This was the first statement, public or private,
by Badham that he would be a candidate for congress in 1976. On
September 4, 1975 Badham publically announced his intention to run
for congress to two previously-scheduled '"legislative report meet-
ings'" held in the San Diego and Orange County portions of his

assembly district. Prior to September 3, 1975 Badham had taken no

hm. T m.h‘-. L LT w..k




about«&prii 6,f“e ‘.‘he‘EeﬂereI’ilection Commissionftecei&~
ed a campqunt from Barry'Jeffregjfan opponeh@ of: Badham 8 in the
congressional primnry campaign questioning the legality of the, 2

‘$20 000 payment ta Opinion Reseaxeh on: the grounda it waa allegedly

‘ :'nt ferfmenagement services for Bedham s congrescional
’campaign;rhed ;s such was required to be reported by Badham under
(:”the act but had.not been and wah £11ega1 because it contained
corporate moneys. | | ~ £i%
~ Respondent, ‘was first notified by the Commission of the filing
of this complaint by letter dated June 4, 1976 referring to the
complaint as MUR 121 (76). The Commission failed to enclose a copy
ef the complaint with the letter, and follOwing a request from
Badham for a cdry. sent a copy of the Jeffre& complaint under cover
letter dated July 30, 1976. (It should be noted that in the mean-
time, the'Commissidn also sent to respondent notice of and copies
of two separate compleints filed with the Commi331on on or about
| May 28, 1976 and June 29 1976 wby another primary election opponent
of Badham's, John Gﬁ Seﬁﬁitz,‘ Both Schmitz ?:complaints complained
of the same $20 000 payment;ag didithe Jeffrey comolaint )

1. THERE HAS BEEN NO VIOLATION OF SECTION 434 REPORTING RE-
QUIREMENTS, BECAUSE THERE IS NO REQUIREMENT IN SECTION 434 THAT THE
$20,000 PAYMENT BE REPORTED.

Badham was not required to report the 5294000.00 as‘a contri-

bution or expenditure because‘at the time it was paid Badham was

not a candidate as defined in Section 434(b),.and the purpose for
: Frx et o

GF g 5 ‘,: EL‘M ,; wn ‘i

B b A T




A;:: whiqhﬁthe payment Wﬂs;éai(;

'&?;lot“cnnttibatlon or of,expendiff 3 : : :
&x?fully,- There is of couree nolreQuiremenb undcr 8Qction*434 that "5
contributions or expenditures not wdthin the definitions of Seetion
431, or expenditures made by a person not a<¢qudddate under Section'3
431 be reported slmply because the individull involved later : 5
becomes a candidate for Federal:qffice'add,tubject‘to the reportinga'
requirements of Section 434 £ 50 i e |

A. At any time relative to the §20 000 OQ;payment Badham was.

not a "candidate" for»Federal,officeL{and therefore was not within

the reporting requirements of Sectidn 434 .

Section 431

"(b) 'Candidate' means an individual who
seeks nomination for election, or election,
to Federal office, whether or not such
individual is elected, and, for purposes
of this paragraph, an individual shall be
deemed to seek nomination for election,

or election, if he has —

izj 'Received contributions or
made expenditures, or has given
his consent for anyother person
to receive contributions or -
make expenditures, with a view
to bringing about his nomination
for election, or election, to
such office;"

It is evident that Badham did not meet this definitation of
"candidate' at the time the payment was made and the services per-
formed. Badham did not even decided to run for congress, and took
no overt action to that end, until after the payment was made and
the services to be performed were completed. (Badham Affidavit,
page 4 line 19.) 1In this light, it cannot be said that Badham was

"seeking'' Federal office .and therefore a candidate w1th1n the

: _ g
430 “ - Bf &t1:§ﬂg bﬁﬁ?ﬁi&
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services performed

Badham cannot be "deemeﬁ" to have been a candidate by Section 3

i]431(5) (2) by virtue of the payment, for the payment itself was

not ‘made "with a view to bringing about" Badhamﬂp nomination to

_.congress. Under any plain’ reading of this’ paiﬁgraph (2)

1anguage requires sope sort of intent tp-apqomplieh the particular

objective of nomination for election to Federal office through the

e

means of the payment in question This intent behind the payment

eimply did not exist at the time the payment was made or these
oervias were performed. The services of research, analysis, and
tecommendation were intended to assess and weigh Badham's relative
chances of election to several different offices, but no portion of
the payment was for any service which furthered, or which was in-
tended to further, Badham's chances for election to any particular
office, including Federal. Had a payment been made by Badham in
August , 1975, for a service to be performed later in a congress-
ional campaign (eg., for management services) that undoubtedly would
be the kind of expenditure defined in Section 431(b) (2), that {is,
one made yith a view to bring about Badham's nomination. But the
expenditure in question did not pay for any later campaign purpose,
it did not have the requisite intent behind it, and it is not with-
in the definition of Section 431(b) (2).

(B) The $20,000.00 payment itself was not an "expenditure"

or "contribution'' made for the purpose of influencing a nomination

for election to Federal office, and therefore was not within the

reporting requirements of Section 434.

2




8 8

| nomination of any person, in any plain reading of this language,

I because the servicesAperformed were not designed to, and did not

P . ? fliy \
: - o
4 f ||

"(f) 'Expenditure ES 3
y (1) Means 8. p:ﬁzent

i made fbr

purpose of —

(A) - Influencing’ the
nomination for
election .
of any person
to Fedegal office

This definition of expenditure required the pEYmenc in quescion."‘

to have been made with the specific purpose — the intention of ' _11

obtaining the objective or end — of-influencing — of having an:
effect on — Badham's nomination to Federéi office. V
It is evident that the payment in question does not fall witﬁih

the scope of the plain reading of this definition. It cannot be

said that the payment was made with the requisite intent or purpose
of influencing Badham's némination to Federal office, because the
payment was made and the benefit of the services received before
Badham made the decision to run for Federal office. It cannot be

said payment was designed tb, or had the effect of, influencing the

in fact, have any public impéét in terms of furthering or diminish-
ing any person's nomination for election to office, whether measur-
ed in terms of popularity, exposure, support, or any other féctor.
The entire amount of the payment was for the purpose of an

analysis of Badham's felative chances for election to various
offices, including congressional, and not for the purpose of achiev-
ing any particular office. The survey and analysis were designed
to measure the status of individuals and issues in the minds of the

voters at a particular point in time, not to plan a campaign for
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A 1nc1ude the payment in - question within their scope. they cannot ‘be :

| face — do not by a plain reading — include within their scope a
: paymentvliko the one in question here: A payment made for services

i to be performed at a time when the person involved was not a candi-

whioh in fact had no relation to a later campaign.

Since the definitions of the Act do not on their face ,

streCchedlto agply to this payment because that would make the Act

unconstitutionallx,vague and would violate due process because of

the lack of fair notice of the reqyirements of the Act..

It is clear that the definitions of the Act do- not on theit

date under any definition of the word; a payment made for services

It is questionable just how far regulations or decisions inter-
preting the Act can stretch these definitions, but assuming that
certain pre-candidacy expenditntes could be brought into the scope
of the Act by approprlate procedures of the Commission adopting
regulations or lssuing opinlons, or otherwise giving fair notice
of how the Act will be ihterpreted, there were, as nearly as can
be ascertained by diligent research, no such regulations, opinionms,
or other indications available at the time the payment in question
was made.

2. THERE HAS BEEN NO VIOLATION OF 2 USC 441b, OR OF FORMER
18 USC 610.

The argument at this point does not reach the question of
whether the Commission must oroceed under the Act as the Act existed
at the time of the $20,Q00.00 payment. The argument at this point

demonstrates that the $20,000.00 payment in question was not in
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with any election to any Federal offtge

1 ﬁUSC 610

"It is unlawful for any national banh

or any corporation organized by -auths
ority of ‘any law of Congress, to mak§.~
a contribution or expenditure in
connection with any elections to any.
political office . . . or for any
candidate, political committee, or other
person to accept or receive any contri-
bution prohibited by this section .

All of the contributions to the Badham Fund, whether individual
or corporate, were made, and were accepted and rece;ved; in connec-
tion with Badham's state legislative campaigns in 1974 and orevious
years. The~m03¢'ieceht contributién to the Badham Fund was made and
teéeiﬁed in December, ;1974, ﬁogéiifwnOtiéll ofhers were actually
received prior to Badham 8, re-eleccion gogthe.gtate assembly in
November, 1974 and none at all were received in 1975 v It was not
until September, 1975 that Badham decided to become a ‘candidate’ €0z
Federal office, and took the first overt-steps toward thhtVehd; It
cannot be said that, at the time they were made, angngnﬁributions
to the Badham Fund were made "in‘connection with" aﬁy election to
Federal office.

B. At _the time the $20,000.00 payment was made, only a portion

of the most recent contributions tq»thethdham‘Fund‘were corporate,

i v &R R 1 ha...a- W ‘

B S
“U b U BH '.;?‘1 %:Eam.,




27

| chanées for Federal office would be constdered to be wichin cﬁe

3 question can be attributed to this purpose. Several different i

; offices were considered, only one of which was a Federal office

| payment were for the purpose of enabling Badham to decide which of

| several offices that he might run for — the state assembly, the

| to measure the relative strength of his likely successors in the
i assembly should he not run for re-election. (Badham Affidavit,
i page 2, line 6.) Since Badham commissioned the survey and analysis

% for the purpose of deciding between four different offices, the

ional, is less than one-fourth of the total amount of the $20,000.00
| payment. The share of individual contributions in the Badham Fund
{ at the time the payment was made was clearly sufficient to cover

{ this portion.

|

|

R

chances for Fegpral °fficey ;ﬁ;.”

i B

Rven if a payment for the purpose of asse.aing an individual 3‘3;'

scope of exnendituzes which cannot’be made’ with corporate contribur<ﬂ

tions it is evident that only part of the $20,000.00 oayment in

(Badham Affidavit, page 2, line 6, Butcher Affidavit, page 1, line
12 ) | |

The survey and analysis to be performed for the $20,000.00

state senate, county supervisor, or congress — and, incidentially,

most that should be attributed to any one office, including congress4

3. THERE WAS NO INTENT TO EVADE THE LAW, AND THERE WAS NO
EVASION IN FACT OF THE PURPOSES OF THE ACT.

1117
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A It is clearly evident that Badham neithexr had the intent to,

nor knowingly did, violate either the Act or 18 USC 610. At the timé

K‘the payment was made, Badham was not?aﬁéhndidata for Federal office,
and the payment itself was not made for any‘ﬁurposes of a campaign
for. Federal office. Badham had no reason himself to believe the
payment came within the purview of the Act. At the time the payment

| was made the Act was, as it still is, silent on the subject of

| pre-candidacy expenditures, there were no rules or regulations

{ promulgated by the Commission dealing with the subject, and as near-
ly as can be determined by diligent research, there were no Advisory
Opinions issued on the subject. An individual acting in good faith
according to a plain reading of the language of the Act cannot be
found to have intentionally or knowingly violated the provisions of
the Act.

It is clearly evident that the purposes of the Act were not

avoided. The $20,000.00 payment and the source of all contributions

| to the Badham Fund out of which the payment was made were all made

{ a matter of public record in reports filed in the office of the

| California Secretary of State and in the Orange County Registrar of
Voters under the requirements of the California Political Reform J

| Act of 1974, and its predecessor, the Waxman-Dynally Campaign Dis-
closure Act. The source of each contribution to the Badham Fund
was reported on reports already on file at the time the payment was
made, and the payment itself was reported on the Badham Fund report

| filed January 19, 1976 for the period July 1, 1975 through December
31, 1975. 1Indeed, it is apparent from the complaint filed with the

I Coomission that the complainants themselves obtained the information
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{ on which they baSed their complaints from these very puinc reports
{ In this light, it cannot be said that even the purposes of thc Act,ﬁ

to provide full public disclosure of contribucions to and exﬁhndi-
tures by a candidate or, in thts case, a potential candidate haved
not been accomplished

4. THE COMMISSION MUST PROCEED AGAINST'BADHAM UNDER THE
FEDERAL ELECTION CAMPAIGN ACT OF 1971, AS IT READ PRIOR TO THE

FEDERAL ELECTION CAMPAIGN ACT AMENDMENTS OF 1976. UNDER THAT PRIOR
LAW, THE COMMISSION HAS NO JURISDICTION TO UNDERTAKBdFURTHER INVES-
| TIGATION OR CONSIDERATION OF POSSIBLE VIOLATIONS OF FORMER 18 USC

610, AND THE COMMISSION IS PRECLUDED BY FAILURE TO ACT EXPEDITIOUSLY
FROM TAKING ANY FURTHER ACTION IN REGARD TO THE $20,000.00 EXPENDI-
TURE.

Both of the relevant actions which gave the Commission
jurisdiction to act in this matter occurred under the Act as it read

prior to the Amendments of May, 1976. The payment in question was

| made in August, 1975, and the first complaint (the '"Jeffrey com-
| plaint"), under which the Commission must act, was filed on or about

| April 2, 1976.

The Amendments of 1976 (Public Law 94-283) provide in Section
101(g) (4) that '"The provisions of this Act shall not affect any

proceeding pending before the Federal Election Commission on the

date of the enactment of this Act.'" The proceedings against Badham

i based on the allegations of the Jeffrey complaint cannot be affected

by the amendments, therefore, and those proceedings must proceed

complaints, filed subsequent to the

, allege the same facts and violations as does the




k 1976 providgd in 3 Usc 4378(8)(5) that. "The COmmisaiqn shall fefer i R

:apparent vielations to ‘the appropriatn law enforeemznt authorities
; fto the extent that violations of proviéions of« chapzer 29 of Title
-}'18 United States Code, are involvu& : ;)."' Title 18 of the Code
| at that time included, in Seccion 610, the prohibition against cor-
;'porate contributions thatvis now found in 2 USC 441b. The "apparent
3 violations" referred to in section 437g(a) (6) are those of which the
§ Commission has glven notice under sectxon 4378(a) (2). The Commiss-

';f ion gave notice to Badham of a flndlng of reason to believe and

17 | apparent violation by‘letter dated August 26, 1976. Thus, the only

ftfurther action -the: Comhissipn may:'take with regard to the alleged

A8 violations of former 18 USC 610 (now 2 USC 441b) is to refer the

“ *”matter to the appropriate law enforcenent ool

‘ The Federal Election Act of 1971, prior to the Amendments of
224 1976, provided in 2 USC 437g{a) that

*(2) The Commission upon receiving any
complalnt a4 shalils ==ty

(B) Make an - investigation of
;. such apparent violation.
(3) Any investigation under paragraph (2)
' (B) shall be conducted expeditiously

24) The Comnission shall, at the request
of any person who receives notice of an
apparent violation under paragraph (2), Lo
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,lffollowing the fiLina ofwa compiatnn. and furtber. ‘was requireé to
- glve the candidate complained against a“ hearing upon requgst.v.l’

" Jeffrey complaint, filed on or about April 6, 1976, had been filed, | '
| until June 4, 1976, and failed to send Badham a copy of the complairt
| until July 30, 1976, and failed to take any action on the complaint

| MAINTAIN THE REQUIRED SEPARATION OF POWERS BETWEEN THE LEGISLATIVE
| AND EXECUTIVE BRANCHES OF GOVERNMENT, AND RENDER THE PROCEDURES OF

i conduct a hear!n with respect to»such il
apparent vgoﬁgti w4 ‘_‘ J’

(;r: Y, . fn

Uhdef th‘ 'Act a8 Tt read priqr eb the Amendmtnts B 1976 the - 5
Cbnnisaivn was xeghﬁted tbaant éﬁpag;eieusiy at tha initial stage N

this case, however the Commission has failed to eonduct its’ inves- 1

tigation expeditiously, for it failed to notify Badham that‘the

until sometime close to August 26, 1976. The Commission further
failed to conduct a hearing at which Badham had an opportunity to
present his argument against a finding of an apparent violation,
despite a request from Badham's attorneys to conduct such a hearing.
Both the failure to act expeditiously and the denial of Badham's
rights to a hearing have unfairly prejudice Badham, and these pro-
cedural irregularities require the proceedings to be dismissed.

5. THE PROVISIONS OF 2 U.S.C. 438(c) CONSTITUTE A DENIAL OF
EQUAL.PROTECfION OF THE LAW TO A NON-INCUMBENT CANDIDATE AND FAIL TO

THE COMMISSION FOR ENFORCEMENT OF THE ACT, AND ANY RULE OR REGULA- .
TION PROMULGATED FOR SUCH PROCEDURES, UNCONSTITUTIONAL.

The requirement of 2 USC 438(c) that the Commission submit
to Congress for approval the rules or regulations promulgated to
govern the Commission's enforcement procedures gives the incumbent

in Congress a voice in the enforcement of the law that non-incumbent%
! Ty

-13- 'j)i!

M
i
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, This grant to Qﬁmg;egqiof Vet® power ﬁvex tqe ruleg oz regula-'
"7tionl is also a violntion of ;ha separatlon of powers requited by

V:Article 11, §2, clause 2 of the Constltution because it iﬁpar—ﬁ

'i*ndssibly involves the leglslative branch of government in the

‘zﬂenforcement function of a law. Any enforcement actions by che,.

'CQmmission, indlgding the findings made against. Badham, whégher

| taken under rules or regulations already submitted to Congress or
not, are preéﬁmably taken in cbntemplation of ruleswof régﬁlatiéns
subjecf to Congressional'veto, and are inevitably tainted by this
veto power. a Lo b |

It is submitted, therefore, that the Commission, for so long
as its rules and procedures are subject to Congressional veto,
cannot constitutionally proceed to enforce the Act by taking any
further action gainst Badham.

Dated: September 22, 1976

| CUMMINS, McCLAIN & WOLD

By: )
D . WOL
Attorneys for Respondent
Robert E. Badham




" Mx. Darryl Wold _a;,_ v
uaomlmn e e AL
mw. (m

‘Dear Mr. Wold:

By letter dated mut 2€, 1276, you were aquud T
that the Commission found reasan .to helieve that violstions
of 2 U.8.C. ”ﬂimulhmmté:mughl
wers regquestsd to submit ocartain informa .m.ll a
relative to0 this matter.. Because the fagtual igsswes se
‘forth inWyp-August 26, 1976 letter remain, the. mu:lm
is planning to “_‘ﬂ. A field investigatios into mtun
alleged. The Commission plans to review your records,
interview Mr. Badham, Mr, Forde and Mx. Rutgcherx, ... -
Mr. MoGrew of Opinion Research, affiacials of your campaign
committes and other persqns who can offer in ation =
pertimpat to this matter. . The investigation will he
conducted by the investigatary unit of the co-uuim., which
will be contacting you shartly.

If you have any quuti.m Please contact the attornay ..
assigned to this case, m;. Mr« Athy, Jr. (mm no._.
202/382~6646) . K

Please be advised that the Commission atill welcomes
the submission of any fagtual or legal materials which
you believe are relevant .to tha Co-tnion'- analysis of
this matter. e

Sincerely yours,

s atin G, Murphy, I

John G. Muarphy, J:.
General Counsel

troeemgeL e

AAthy:amh:9/20/76:MUR File




September 24, 1976

MEMORANDUM TO: The File

FROM: David R. Spiegelé)

RE: MUR 121 & 156 (76)

Following is a record of my telephone conversation
with Darryl Wold, who is the attorney for the respondent,
Robert E. Badham, in the two above numbered MURS. I called
Mr. Wold at 2:45 p.m. on September 24, 1976. I indicated
to Mr. Wold that the Federal Election Commission had
authorized a field investigation to the above-numbered MURS.
I told him that our investigative section would be contacting
him shortly but that in the interim, prior to the time that
a field investigation was actually implemented, we wanted him
to send to our offices for examination and review the various
campaign records set forth in the outline investigation (I
read him examples of these). I indicated that I would need
the records immediately.

Mr. Wold advised that he was in the process of sending
out affidavits from Mr. Badham, from Mr. Butcher and Mr.
Forde and from the President of Opinion Research. He indicated
that none of the documents we are seeking were attached to these
affidavits, and that he would be unwilling to supply these
records until we discussed with him what we would be seeking
in conciliation proceedings. He expressed some doubt as to
whether he would supply the documents to the investigators,
unless we gave him some sort of written outline of the rules
governing the investigation. I indicated that our investiga-
tions are governed by §437g and by the normal rules of procedure
applicable to administrative agencies.




Bnr lr. Wold:

" Yowr Aom: of w 1&, 1’7‘ 'eo thq emlu:lon
hu been rqformd m ne.

In that mur you :oqunt an oxmlion of time in
which to provide the additional information reguested
by ng letter of August 26, 1976. The information was
due within tenddays efter your receipt of our letter.

As already indicated to you u your mnruuoa
with David Spiegel of my office, I am Mh €0 grant
your request. The Commission is- 1n ‘the process of
conducting an investigation in this matter and is under
a statutory directive to proceed expeditiously. (See
2 U.8.C. sunm (3) (A).) Furthermore, you have had
ample notice of the underlying facts in this matter.
However, we will evaluste any materildks received ”
youpriortotuclmormw loa:

smoro_ly yours,

. T TR P
shn G, NOPEDEY T

- General Counsel

yi;pig: 9/23/76
1 le - 121 or. 156
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The above-described material was removed from this
file pursuant to the following exemption provided in the
Freedom of Information Act, 5 U.S.C. Section 552(b):

(1) Classified Information (6) Personal privacy
(2) Internal rules and (7) Investigatory

practices files

(3) Exempted by other Banking
statute Information

(4) Trade secrets and Well Information
commercial or (geographic or
financial information geophysical)

Internal Documents
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