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FEO RAL ELECTION COMMISSION
WASHINC'FN, D.C. 20463

August 16, 1982

E. Mark Braden, Esquire
Republican National Committee
310 First Street, S.E.
Washington, D.C. 20003

RE: MUR 1166/1180

Dear Mr. Braden:

On August 12, 1982, the Commission accepted the
conciliation agreement signed by you and a civil penalty in

- settlement of violations of 2 U.S.C. S 441b and S 441a(d),
provisions of the Federal Election Campaign Act of 1971, at
amended. Accordingly, the file has been closed in this matter,
and it will become a part of the public record within thirty
days. However, .2 U.S.C. S 437g(a) (4) (B) prohibits any i
information derived in connection with any conciliation attempt
from becoming public without the written consent of the
respondent and the Commission. Should you wish any such
information to become part of the public record, please advise us ise us
in writing.

Enclosed you will find a fully executed copy of the final ial
conciliation agreement for your files.

Sincerely,

Charles N. Steel
nGene Coun77

BY: ennet r s
Associate General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINCTON. D.C. 20463

E. Mark Braden, Esquire
Republican National Committee
310 First Street, S.E.
Washington, D.C. 20003

RE: MUR 1166/1180

Dear Mr. Braden:

On , 1982, the Commission accepted the
conciliation agreement signed by you and a civil penalty inSettlement of violations of 2 U.S.C. S 441b and S 441a(d),
provisions of the Federal Election Campaign Act of 1971, asamended. Accordingly, the file has been closed in this matter,
and it will become a part of the public record within thirtydays. However, 2 U.S.C. S 437g(a) (4) (B) prohibits anyinformation derived in connection with any conciliation attempttf from becoming public without the written consent of the
respondent and the Commission. Should you wish any suchinformation to become part of the public record, please advise us
in writing.

Enclosed you will find a fully executed copy of the final
conpiliation agreement for your files.

Sincerely, N

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

Enclosure
Conciliation Agreement



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
MUR 1180

Republican National)
Committee)

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

(hereinafter "the Commission"), pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities.. Probable cause to believe has been found that

the Republican National Committee ("Respondent") violated -

2 U.S.C. S 441b and 2 U.S.C. S 441a(d) by receiving corporate

contributions and making an excessive party expenditure.

NOW, THEREFORE, the Commission and Respondent, having-.duly

entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) (i)

do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent,

and the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. On October 27, 1976, it deposited in its account a

check in the amount of $20,000 it received from a

corporation, namely, the Franklin Mint.
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2. In July of 1979, it deposited in its account a

check in the amount of $8,705.00 it received from a

corporation, namely, the Franklin Mint.

3. On July 22, 1976, it deposited in its account a

check in the amount of $1,050.25 it received from a

corporation, namely, Acropolis Books, Ltd.

4. On October 23, 1976, it deposited in its operating

account a check in the amount of $2,145.00 it received

from a corporation, namely, Acropolis Books, Ltd.

5. From January of 1976 through March 31, 1979, it

deposited in its operating account $2,032.98 it received

from 58 corporations and one labor union.

6. In the 1976 general election, the Respondent made

an expenditure in the amount of $14,890.00 on behalf of
C-, one David Serotkin, a candidate for Congress in the

12th Congressional district of Michigan, that exceeded

by $3,908 the limitations imposed by 2 U.S.C. § 441a(d)

on such expenditures.

V. Respondent contends that it accepted the above-

mentioned checks in the context of a bona fide commercial

transaction believing such action was permissible under the Act.

It is the position of the Commission that the acceptance of the

referenced checks constitutes a violation of 2 U.S.C. S 441b(a).

VI. Respondent violated 2 U.S.C. § 441a(d) (3) (B) in making

the expenditures on behalf of David Serotkin.
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VII. Respondent will pay a civil penalty in the amount of

Five Hundred Dollars ($500.00) pursuant to 2 U.S.C.

S 437g(a)(5) (A).

VIII. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et seq.

IX. The Commission, on request of anyone filing a complaint

under 2 U.S.C. § 437g(a) (1) concerning the matters at issue

herein or on its own motion, may review compliance with this

agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

X. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

Date Charles N. Steele
General unsel

BY: _ _ _ _ _ _ _ _ _ _ _ _ _ _

Kenr eth A. Gross /
Associate General Counsel

August 4, 1982 REPUBLICAN NATIONAL COMMITTEE
Date Respondent's Name

BY: _

E. Mark Braden

ITS: House Counsel

• i i



A' FEDERAL ELECTION COMMISSION

WASHINGTON. D.C 20463

August 16, 1982

Lynda S. Mounts, Esquire
Cadwalader, Wickersham and Taft
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

RE: MUR 1166/1180

Dear Ms. Mounts:

On August 12, 1982, the Commission accepted the
conciliation agreement signed by you in settlement of a violation
of 2 U.S.C. S 441b(a), a provision of the Federal Election
Campaign Act of 1971, as amended. Accordingly, the file has been
closed"in this matter, and it will become a part of the public
record within thirty days. However, 2 U.S.C. S 437g(a) (4) (B)
prohibits any information derived in connection with any
conciliation attempt from becoming public without the written
consent of the respondent and the Commission. Should you wish any
such information to become part of the public record, please
advise us in writing.

C"*

Enclosed you will find a fully executed copy of the final
conciliation agreement for your files.

Sincerely,

Charles N. Steele
Gener Counsel

BY: enneth A. r
Associate General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

Lynda S. Mounts, Esquire
Cadwalader, Wickersham and Taft
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

RE: MUR 1166/1180

Dear Ms. Mounts:

On , 1982, the Commission accepted the
conciliation agreement signed by you in settlement of a violation
of 2 U.S.C. S 441b(a), a provision of the Federal Election
Campaign Act of 1971, as amended. Accordingly, the file has been
closed in this matter, and it will become a part of -the public
record within thirty days. However, 2 U.S.C. S 437g(a)(4) (B)
prohibits any information derived in connection with'any
conciliation attempt from becoming public without the written

*consent of the respondent and the Commission. Should you wish any
such information to become part of the public record, please
advise us in writing.

Enclosed you will find a fully executed copy of the final
conciliation agreement for your files.

Sincerely,

Charles N. Steele >

General Counsel

BY: Kenneth A. Gross
Associate General Counsel

Enclosure
Conciliation Agreement



BEFV THE FEDER1AL ELECTION COSSSION

In the Matter of )
MUR 1166

The Democratic National )
Committee )

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

(hereinafter "the Commission"), pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities. Probable cause to believe has been found that

the Democratic National Committee violated 2 U.S.C. S 441b(a) by

accepting a corporate contribution from the Franklin Mint

Corporation.

NOW, THEREFORE, the Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) (i)

do hereby agree as follows:

If I. The Commission has jurisdiction over the Respondent,

and the subject matter of this proceeding.

C-,
II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.C"

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. The respondent is a political committee;

2. On September 8, 1976, it deposited in its account

a check in the amount of $20,000 it received from a

corporation, namely, the Franklin Mint; and

3. On October 3, 1976, it deposited in its account a

check in the amount of $10,000 it received from a

corporation, namely, the Franklin Mint.
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BY: A F Z
RenEhA. Gross,/
Associate General Counsel

Democratic National Committee
Respondent's Name

BY: 4 0 Y0 A
Lynda S. Mounts

ITS: Conen]1

* -2-

V. Respondent contends that it accepted the above--

mentioned checks in the context of a bona fide commercial

transaction believing such action was permissible under the Act.

It is the position of the Commission that the acceptance of the

referenced checks constitutes a violation of 2 U.S.C. S 441b(a).

VI. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et seq.

VII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. S 437g(a)(1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute a

civil action for relief in the United States District Court for

the District of Columbia.

VIII. This agreement shall become effective as'of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

Date Charles N. Steele

Date



FEDERAL ELECTION COMMISSION
WWASHINGTON, D.C. 20463

August 16, 1982

James P. Mercurio, Esquire
Arent, Fox, Kintner, Plotkin

and Kahn
1815 H Street, N.W.
Washington, D.C. 20006

RE: MUR 1166/1180

Dear Mr. Mercurio:

On August 12, 1982, the Commission accepted the
conciliation agreement signed by you in settlement of a violation

( of 2 U.S.C. S 441b, a provision of the Federal Election Campaign
Act of 1971, as amended. Accordingly, the file has been closed
in this matter, and it will become a part of the public record
within thirty days. However, 2 U.S.C. S 437g(a) (4) (B) prohlibits
any information derived in connection with any conciliation
attempt from becoming public without the written consent of the
respondent and the Commission. Should you wish any such +
information to become part of the public record, please advise us

C1 in writing.

Enclosed you will find a fully executed copy of the final
conciliation agreement for your files.

Sincerely,

Charles N. Steele
Genera ounsl~A

BY: K nneth A. s/
Associate General Counsel

Enclosure
Conciliation Agreement
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FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

James P. Mercurio, Esquire
Arent, Fox, Kintner, Plotkin

and Kahn
1815 H Street, N.W.
Washington, D.C. 20006

RE: MUR 1166/1180

Dear Mr. Mercurio:

On , 1982, the Commission accepted the
conciliation agreement signed by you in settlement of a violation
of 2 U.S.C. S 441b, a provision of the Federal Election Campaign
Act of 1971, as amended. Accordingly, the file has been closed
in this matter, and it will become a part of the public record
within thirty days. However, 2 U.S.C. S 437g(a) (4) (B) prohibits
any information derived in connection with any conciliation
attempt from becoming public without the written consent of the
respondent and the Commission. Should you wish any such
information to become part of the public record, please advise us
in writing.

Enclosed you will find a fully executed copy of the final
conciliation agreement for your files.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

Enclosure
Conciliation Agreement



BEFORE THE FEDERAL ELECTION COMMISSION

In the matter of)
MUR 1166

Franklin Mint Corporation ) MUR 1180

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

(hereinafter "the Commission"), pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities.

On January 28, 1982, the Commission advised Franklin Mint

Corporation (hereinafter "Respondent") that the Office of General

Counsel was prepared to recommend that the Commission find

probable cause to believe that a violation has occurred.

On March 1, 1982, Respondent filed its response to the

General Counsel's recommendation in which it stated its position

that-payments made by it to the Democratic National Committee and

the Republican National Committee pursuant to contractual

arrangements with these committees under which Respondent had

agreed to pay each committee for the use of certain party symbols

did not constitute "contributions or expenditures" under 2 U.s.c.

S441b.

On April 20, 1982, the Commission determined that there is

probable cause to believe that these payments were "contributions

or expenditures" under 2 U.S.C. S 441b, which are defined in that

section to include "any direct or indirect payment, distribution,

loan, advance, deposit, or gift of money to any candidate,

campaign committee, or political party or organization, in
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connection with any election to any of the offices referred to in

[the] section."

NOW, THEREFORE, the Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. S 437g(4) (A) (i) do

hereby agree as follows:

I. The Commission has jurisdiction over the Respondent and

the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

(a) Respondent corporation has for years, as an

important part of its business, minted coins and

C7 medallions commemorating historical figures, important

C" events, and the like. Such coins and medallions are

marketed as collectibles.

(b) In 1972, Respondent had entered into agreements

with the national committees of the two major political

parties, allowing use of the committees' symbols for

commemorative medals depicting the candidates of the

two parties in the 1972 Presidential campaign. At

Respondent's request for an opinion, the General

Accounting Office ruled, in a letter dated August 23,

1972, that advertisements for such commemorative medals

did not require certification under Section 104 of the
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Federal Election Campaign Act; the GAO found that "the

over-riding purpose of the advertisement is

transparently commercial aimed at selling the medals

rather than either of the candidacies" and that "we do

not consider that the law was intended to restrict

established commercial activities such as this."

(c) In 1976, Respondent similarly entered into

identical agreements with the Republican and Democratic

National Committees allowing Respondent to use a symbol

representing those parties' Presidential campaigns and

to represent its commemorative medallions as the

official campaign medals. In consideration of

Respondent's use of the committees' symbols, Respondent

agreed to pay each committee a royalty equal to 15% of
C' sales, with a minimum royalty of $30,000, and to

provide a quantity of medals equivalent in retail value

to $5,000.

(d) In accordance with the terms of such agreements,

Respondent tendered to the Republican National

Committee, on October 27, 1976, and in July of 1979,

payments in an aggregate amount of $28,705.00, and to

the Democratic National Committee, on September 8, 1976

and October 29, 1976, payments in the aggregate amount

of $30,000.

V. Pursuant to its statutory and regulatory authority, and

in accordance with certain of its previous advisory opinions on



-4-

other matters, the Commission has interpreted said payments by

Respondent, a corporation, to constitute "contributions or

expenditures" to a political committee. Respondent has taken

exception to the Commission's interpretation, asserting that such

payments constituted consideration pursuant to contracts for

Respondent's purchase of property interests of both the

Republican and Democratic National Committees for purely

commercial purposes.

VI. For purposes of conciliation only, Respondent agrees

that it shall not make any payments to any candidate, campaign

committee, or political party or organization in connection with

any election to any of the offices referred to in 2 U.S.C.

S 441b, including, but not limited to payments for the right to

use any symbols of the political parties.

VII. This agreement, unless violated, is a complete bar to

any further action by the Commission, including the bringing of a

civil proceeding pursuant to 2 U.S.C. S 437g(a) (6) (A), respecting

the alleged violation for which probable cause to believe has

been found. The Commission may review compliance with this

agreement on its own motion, or on request of anyone filing a

complaint under 2 U.S.C. S 437g(a) (1) concerning the matters at

issue herein. If the Commission believes that this agreement or

any requirement thereof has been violated, it may institute a

civil action for relief in the United States District Court for

the District of Columbia.
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VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

apjoed the entire agreement.

Date " ' Charles N. Steele
General Counsel

BY:

Associate General Counsel

FRANKLIN MINT CORPORATION

BY:

ITS:

Date /



BEFORE THE FEDERAL ELECTION4 COMMISSION

In the Matter of

Franklin Mint
Democratic National Committee
Republican National Committee

MUR 1166/1180

CERTIFICATION

I, Marjorie W. Emmnons, Secretary of the Federal

Election Commxission, do hereby certify that on August 12,

1982, the Commission decided by a vote of 5-0 to take the

following actions in MUR 1166/1180:

1. Accept the conciliation
agreements as submitted
with the August 9, 1982
Memorandum to the Commission.

2. Close the File.

Commissioners Elliott, Harris, McDonald, McGarry and

Reiche voted affirmatively in this matter; Commissioner

Aikens did not cast a vote.

Attest:

Date Y arjorie W. Emmons
Secretary of the Commission

Received in Office of Commission Secretary:
Circulated on 48 hour tally basis:

8-9-82, 2 :2 4
8-10-82, 11:00



August 9, 1982

MEMORANDUM TO: Marjorie W. Emmons

FROM: Phyllis A. Kayson

SUBJECT: MUR 1166/1180

Please have the attached Memo to the Commission

distributed to the Commission on a 48 hour tally basis.

Thank you.

Attachment

cc: Callahan
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FEDERAL ELECTION COMMSSIO AUG 9  p "
WASHINGTON. D.C. 20463 2 24

August 9, 1982

MEMORANDUM

TO : The Commission

FROM : Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General

SUBJECT: MUR 1166/1180 - Conciliation Agreements

Attached are conciliation agreements which have each been
signed by the attorneys representing the Franklin Mint, the
Democratic National Committee, and the Republican National
Committee.

The attached agreements contain no changes from the
agreements approved by the Commission on July 27, 1982, and a
check for the civil penalty imposed by the Commission against the

SRepublican National Committee has been received.

The Office of General Counsel recommends the acceptance of
these agreements and the closing of the file.

Attachments

Conciliation Agreements - Three
Notification letters - Three
Photocopy of civil penalty check

(16 pages attached)



BEFORE THE FEDERAL ELECTION COM'MISSION

In the Matter of)
MUR 1166

Franklin Mint Corporation ) MUR 1180

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

(hereinafter "the Commission."), pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities.

On January 28, 1982, the Commission advised Franklin Mint

Corporation (hereinafter "Respondent") that the Office of.General

Counsel was prepared to recommend that the Commission find

probable cause to believe that a violation has occurred.

On March 1, 1982, Respondent filed its response to the

General Counsel's recommendation in which it stated its position

that payments made by it to the Democratic National Committee and

the Republican National Committee pursuant to contractual

arrangements with these committees under which Respondent had

agreed to pay each committee for the use of certain party symbols

did not constitute "contributions or expenditures" under 2 U.S.C.

5 441b.

On April 20, 1982, the Commission determined that there is

probable cause to believe that these payments were "contributions

or expenditures" under 2 U.S.C. S 441b, which are defined in that

section to include "any direct or indirect payment, distribution,

loan, advance, deposit, or gift of money to any candidate,

campaign committee, or political party or organization, in
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connection with any election to any of the offices referred to in

[the] section."1

NOW, THEREFORE, the Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. S 437g(.4) (A) Ci) do

hereby agree as follows:

I. The Commission has jurisdiction over'the Respondent and

the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows':

* (a) Respondent corporation has for years, as an

important part of its business, minted coins and

medallions commemorating historical figures, important

events, and the like. Such coins and medallions are

marketed as collectibles.

(b) In 1972, Respondent had entered into agreements

with the national committees of the two major political

parties, allowing -use of the committees' symbols for

commemorative medals depicting the candidates of the

two parties in the 1972 Presidential campaign. At

Respondent's request for an opinion, the General

Accounting Office ruled, in a letter dated August 23,

1972, that advertisements for such commemorative medals

did not require certification under Section 104 of the
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Federal Election Campaign Act; the GAO found that "the

over-riding purpose of the advertisement is

transparently commercial aimed at selling the medals

rather than either of the candidacies" and that '"we do

not consider that the law was intended to restrict

established commercial activities such as this."

(c) In 1976, Respondent similarly entered into

identical agreements with the Republican and Democratic

National Committees allowing Respondent to use a symbol

representing those parties' Presidential campaigns and

to represent its commemorative medallions as the

official campaign medals. In consideration of

Respondent's use of the committees' symbols, Respondent

agreed to pay each committee a royalty equal to 15% of

C, sales, with a minimum royalty of $30,000, and to

provide a quantity of medals equivalent in retail value

to $5,000.

(d) In accordance with the terms of such agreements,

Respondent tendered to the Republican National

Committee, on October 27, 1976, and in July of 1979,

payments in an aggregate amount of $28,705.00, and to

the Democratic National Committee, on September 8, 1976

and October 29, 1976, payments in the aggregate amount

of $30,000.

V. Pursuant to its statutory and regulatory authority, and

in accordance with certain of its previous advisory opinions on
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other matters, the Commission has interpreted said payments by

Respondent, a corporation, to constitute "contributions or

expenditures". to a political committee. Respondent has taken

exception to the Commission's interpretation, asserting that such

payments constituted consideration pursuant to contracts for

Respondent's purchase of property interests of both the

Republican and Democratic National Committees for purely

commercial purposes.

VI. For purposes of conciliation only, Respondent agrees

that it shall not make any payments to any candidate, campaign
VT

committee, or political party or organization in connection with

any election to any of the offices referred to in 2 U.s.c.

§441b, including, but not limited to payments for the right to

use any symbols of the political parties.

VII. This agreement, unless violated, is a complete bar to

any further action by the Commission, including the bringing of a

civil proceeding pursuant to 2 U.S.C. S 437g (a) (6) (A) , respecting

the alleged violation for which probable cause to believe has

been found. The Commission may review compliance with this

agreement on its own motion, or on request of anyone filing a

complaint under 2 U.S.C. S 437g (a) (1) concerning the matters at

issue herein. If the Commission believes that this agreement or

any requirement thereof has been violated, it may institute a

civil action for relief in the United States District Court for

the District of Columbia.
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VIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

Date Charles N. Steele
General Counsel

BY:
Date Kenneth A. Gross

Associate General Counsel

2__ FRANKLIN MINT CORPORATION
Date /

BY:

ITS: ,
C



BEFO HE FEDERAL ELECTION COWSION P3:3

In the Matter of 11-6) MUR 1166

The Democratic National )
Committee

CONCILIATION AGRE.MENT

This matter was initiated by the Federal Election Commission

(hereinafter "the Commission"), pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities. Probable cause to believe has been found that

the Democratic National Committee violated 2 U.S.C. S 441b(a) by

accepting a corporate contribution from the Franklin Mint

Corporation.

NOW, THEREFORE, the Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) (i)

do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent,

and the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

c- demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. The respondent is a political committee;

2. On September 8, 1976, it deposited in its account

a check in the amount of $20,000 it received from a

corporation, namely, the Franklin Mint; and

3. On October 3, 1976, it deposited in its account a

check in the amount of $10,000 it received from a

corporation, namely, the Franklin Mint.
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V. Respondent contends that it accepted the above-

mentioned checks in the context of a bona fide commercial

transaction believing such action was permissible under the Act.

It is the position of the Commission that the acceptance of the

referenced checks constitutes a violation of 2 U.S.C. S 441b(a).

VI. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et seq.

VII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. S 437g(a)(1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute a

[ civil action for relief in the United States District Court for

Nil the District of Columbia.

lVIII. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

Date Charles N. Steele
General Counsel

BY:
Date Kenneth A. Gross

Associate General Counsel

__ __-_Democratic National Committee
Date Respondent's Name

BY: ~~~ .)~

Lynda S. Mounts
ITS: Counsel



* 3EF# THE FEDERAL ELECTION COWSSION

In the Matter of )
MUR 1166

The Democratic National )
Committee )

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

(hereinafter "the Commission"), pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities. Probable cause to believe has been found that

the Democratic National Committee violated 2 U.S.C. S 44lb(a) by

accepting a corporate contribution from the Franklin'Mint

Corporation.

NOW, THEREFORE, the Commission and Respondent, having duly

entered into conciliation pursuant to 2 U.S.C. S 437g(a)(4y(A)(i)

do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent,

and the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. The respondent is a political committee;

2. On September 8, 1976, it deposited in its account

a check in the amount of $20,000 it received from a

corporation, namely, the Franklin Mint; and

3. On October 3, 1976, it deposited in its account a

check in the amount of $10,000 it received from a

corporation, namely, the Franklin Mint.
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V. Respondent contends that it accepted the above-.

mentioned checks in the context of a bona fide commercial

transaction believing such action was permissible under the Act.

It is the position of the Commission that the acceptance of the

referenced checks constitutes a violation of 2 U.S.C. S 441b(a).

VI. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et seq.

VII. The Commission, on request of anyone filing a

complaint under 2 U.S.C. S 437g(a) (1) concerning the matters at

issue herein or on its own motion, may review compliance with

this agreement. If the Commission believes that this agreement

or any requirement thereof has been violated, it may institute a

civil action for relief in the United States District Court for

the District of Columbia.

nVIII. This agreement shall become effective as'of the date

" that all parties hereto have executed same and the Commission has
approved the entire agreement.

Date Charles N. Steele
General Counsel

BY:
Date

Date

Kenneth A. Gross
Associate General Counsel

Democratic National Committee
Respondent's Name

BY: z
Lynda S. Mounts

ITS: crncpl



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
I MUR 1180

Republican National )
Committee )

CONCILIATION AGREEMENT

This matter was initiated by the Federal Election Commission

(hereinafter "the Commission"), pursuant to information

ascertained in the normal course of carrying out its supervisory

responsibilities. Probable cause to believe has been found that

the Republican National Committee ("Respondent") violated -

2 U.S.C. S 441b and 2 U.S.C. § 441a(d) by receiving corporate

contributions and making an excessive party expenditure.

NOW, THEREFORE, the Commission and Respondent, having duly

f, entered into conciliation pursuant to 2 U.S.C. S 437g(a) (4) (A) (i)

do hereby agree as follows:

I. The Commission has jurisdiction over the Respondent,

and the subject matter of this proceeding.

II. Respondent has had a reasonable opportunity to

demonstrate that no action should be taken in this matter.

III. Respondent enters voluntarily into this Agreement with

the Commission.

IV. The pertinent facts in this matter are as follows:

1. On October 27, 1976, it deposited in its account a

check in the amount of $20,000 it received from a

corporation, namely, the Franklin Mint.
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2. In July of 1979, it deposited in its account a

check in the amount of $8,705.00 it received from a

corporation, namely, the Franklin Mint.

3. On July 22, 1976, it deposited in its account a

check in the amount of $1,050.25 it received from a

corporation, namely, Acropolis Books, Ltd.

4. On October 23, 1976, it deposited in its operating

account a check in the amount of $2,145.00. it received

from a corporation, namely, Acropolis Books, Ltd.

5. From January of 1976 through March 31, 1979, it

deposited in its operating account $2,032.98 it received

from 58 corporations and one labor union.

6. In the 1976 general election, the Respondent made

an expenditure in the amount of $14,890.00 on behalf of

one David Serotkin, a candidate for Congress in the

12th Congressional district of Michigan, that exceeded

by $3,908 the limitations imposed by 2 U.S.C. S 441a(d)

on such expenditures.

V. Respondent contends that it accepted the above-

mentioned checks in the context of a bona fide commercial

transaction believing such action was permissible under the Act.

It is the position of the Commission that the acceptance of the

referenced checks constitutes a violation of 2 U.S.C. § 441b(a).

VI. Respondent violated 2 U.S.C. S 441a(d) (3) (B) in making

the expenditures on behalf of David Serotkin.
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VII. Respondent will pay a civil penalty in the amount of

Five Hundred Dollars ($500.00) pursuant to 2 U.S.C.

S 437g(a)(5) (A).

VIII. Respondent agrees that it shall not undertake any

activity which is in violation of the Federal Election Campaign

Act of 1971, as amended, 2 U.S.C. S 431, et seq.

IX. The Commission, on request of anyone filing a complaint

under 2 U.S.C. § 437g(a) (1) concerning the matters at issue

herein or on its own motion, may review compliance with thi's

agreement. If the Commission believes that this agreement or any

requirement thereof has been violated, it may institute a civil

action for relief in the United States District Court for the

District of Columbia.

X. This agreement shall become effective as of the date

that all parties hereto have executed same and the Commission has

approved the entire agreement.

.. Date Charles N. Steele
General Counsel

BY:
Date Kenneth A. Gross

Associate General Counsel

August 4, 1982 REPUBLICAN NATIONAL COMMITTEE
Date Respondent's Name

BY:
E. Mark Braden

ITS: House Counsel I'

, $ •



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

E. Mark Braden, Esquire
Republican National Committee
310 First Street, S.E.
Washington, D.C. 20003

RE: MUR 1166/1180

Dear Mr. Braden:

On , 1982, the Commission accepted the
conciliation agreement signed by you and a civil penalty in
settlement of violations of 2 U.S.C. S 441b and $ 441a(d),
provisions of the Federal Election Campaign Act of 1971, as
amended. Accordingly, the file has been closed in this matter,
and it will become a part of the public record within thirty
days. However,..2 U.S.C. S 437g(a) (4) (B) prohibits any
information derived in connection with any conciliation attempt
from becoming public without the written consent of the
respondent and the Commission. Should you wish any such
information to become part of the public record, please advise us
in writing.

Enclosed you will find a fully executed copy of the final
conpiliation agreement for your files.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

Enclosure
Conciliation Agreement

,i- !
• . 11-



FEDERAL ELECTION COMMISSION

WASHINCTON. D.C. 20463

James P. Mercurio, Esquire
Arent, Fox, Kintner, Plotkin

and Kahn
1815 H Street, N.W.
Washington, D.C. 20006.

RE: MUR 1166/1180

Dear Mr. Mercurio:

On , 1982, the Commission accepted the
conciliation agreement signed by you in settlement of a violation
of 2 U.S.C. S 441b, a provision of the Federal Election Ca.mpaign
Act of 1971, as amended. Accordingly, the file has been closed
in this matter, and it will become a part of the public record
within thirty days. However, 2 U.S.C. S 437g(a) (4) (B) prohibits
any information derived in connection with any conciliation
attempt from becoming public without the written consent of the
respondent and the Commission. Should you wish any such
information to become part of the public record, please advise us
in writing.

Enclosed you will find a fully executed copy of the final
conciliation agreement for your files.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

Enclosure
Conciliation Agreement



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

Lynda S. Mounts, Esquire
Cadwalader, Wickersham and Taft
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

RE: MUR 1166/1180

Dear Ms. Mounts:

On , 1982, the Commission accepted the
conciliation agreement signed by you in settlement of a violation
of 2 U.S.C. S 441b(a), a provision of the Federal Election
Campaign Act of 1971, as amended. Accordingly, the file has been
closed in this matter, and it will become a part of the public
record within thirty days. However, 2 U.S.C. S 437g(a) (4) (B)
prohibits any information derived in connection with any
conciliation attempt from becoming public without the written
consent of the respondent and the Commission. Should you wish any
such information to become part of the public record, please
advise us in writing.

Enclosed you will find a fully executed copy of the final
conciliation agreement for your files.

Sincerely,

Charles N. Steele
General Counsel

BY: Kenneth A. Gross
Associate General Counsel

Enclosure
Conciliation Agreement
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In the Matter of )
MUR 1166(79)

The Democratic National )
Cominttee

CERTIFICATIN

I, Marjorie W. Emmons, Reoording Secretary for the Federal

Election Commission Executive Session on April 21, 1982, do hereby

certify that the Commission took the following actions in NMR 1166:

1. Decided by a vote of 4-2 to find probable cause to
believe that the NC violated 2 U.S.C. S441b for
accepting corporate funds from the Franklin Mint.

Carmissioners Harris, McDonald, McGarry, and Reiche
voted affirmatively for the decision. Carmissioners
Aikens and Elliott dissented.

2. Decided by a vote of 5-0 to find no probable cause to
believe that the [IC violated 2 U.S.C. S441b for
accepting a discount from ABC.

Coarissioners Aikens, Elliott, Harris, McDonald, and
C' McGarry voted affirmatively for the decision. Commissioner

Reiche abstained on the vote.

3. Decided by a vote of 5-1 to find no probable cause to
believe that the tNC violated 2 U.S.C. S441b for
accepting corporate and labor funds for the sale of excess
campaign seminar manuals.

Caomissioners Aikens, Elliott, Harris, McDonald, and McGarry
voted affirmatively for the decision. Commissioner Reiche
dissented.

(Continued)
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Certification for MUR 1166 Pag 2

April 20, 1982

4. Decided by a vote of 4-2 to find probable cause to

believe the Franklin Mint violated 2 U.S.C. S441b for

making a corporate contribution to the DNW.

Conmissioners Harris, McDonald, McGarry, and Reiche

voted affirmatively for the decision. Ccmissioners
Aikens and Elliott dissented.

5. Decided by a vote of 5-0 to find no probable cause to

believe ABC is in violation of the FECA for giving a

discount to the ENC.

Cormissioners Aikens, Elliott, Harris, McDonald, and

McGarry voted affirmatively for the decision. Ccmissioner

Reiche abstained on the vote.
In

6. Decided by a vote of 5-0 to direct the Office of General

Counsel to write appropriate letters reflecting the above

actions taken by the Ccmnission, with the names of the

respondent firms to be included in the letters.
Lf

Carnissioners Elliott, Harris, McDonald, McGarry, and

Reiche voted affirmatively and Ccmmissioner Aikens
abstained on the vote.

7. Decided by a vote of 4-0 to delete the civil penalties

frcn the proposed conciliation agreents attached to the

General Counsel's April 2, 1982 report in this matter.

Ccr-missioners Harris, McDonald, McGarry, and Reiche voted

affirmatively for the decision. Commissioners Aikens and

Elliott abstained.

Attest:

Date Marjorie W. Emmns
ecretary of the Camission
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Gary S. Marx
(202) 857-4383

March 1, 1982

HAND DELIVERED

RECEIVED

814 P 4:

r%3

-0

cc

Ms. Marjorie W. Emmons
Secretary
Federal Election Commission
1325 K Street, N.W., 5th Floor
Washington, D. C. 20463

Re: Franklin Mint Corporation
MUR 1166 and 1180

Dear Ms. Emmons:

Please find enclosed Franklin Mint's Reponse To
00 General Counsel's Recommendation That The Commission Find

Probable Cause That A Violation Occurred. In accordance with

the General Counsel's request 3 copies of the enclosed memo-

randum have been forwarded to the Office of General Counsel.

,Sincerely,

Gary S. Marx

Enclosures
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BEFORE THE
FEDERAL ELECTION COMMISSION

In the Matter of ) MUR 1166
)

Franklin Mint Corporation ) MUR 1180

FRANKLIN MINT'S RESPONSE TO GENERAL COUNSEL'S
RECOMMENDATION THAT THE COMMISSION FIND
PROBABLE CAUSE THAT A VIOLATION OCCURRED

The General Counsel's office has advised Franklin Mint, by

letter and memorandum dated January 29, 1982, that the General

Counsel will recommend that the Federal Election Commission

("FEC") find probable cause that Franklin Mint has violated 2

V)I U.S.C. S441b. At issue is whether Franklin Mint's purchase of

IV) property interests, for commercial purposes, from the national

committees of the major political parties in the 1976 presidential

campaign, constitutes a "contribution or other expenditure" to

those committees. Although Franklin Mint set forth its position

in a letter to the Commission on April 13, 1981, Franklin Mint

reiterates herein the reasons why the General Counsel's office

should not proceed with its recommendation.

BACKGROUND

Franklin Mint is the world's largest private mint. Since its

inception, an important part of Franklin Mint's business has been



the minting of coins and medallions commemorating significant

events in the nation's history. Over the years, Franklin Mint

has minted coins and medallions honoring historical figures,

important events and the like, which are marketed as collectibles.

Franklin Mint's intent is to have its coined products depict an

event-which has intellectual, sentimental, historical or other

legitimate appeal to collectors. Although the raw material used

in making the coins and medallions has intrinsic value, their real

value stems from the purchaser's interest in the subject matter

depicted (i.e., former presidents, ships, aeronautics,, etc.).

In the 1970s, Franklin Mint determined that the national.

interest in presidential campaigns was such that the coining of

medallions depict.ing the major participants in the presidential

elections would be a successful commercial venture. Unlike sym.

bols in the public domain (i.e., a state seal or a ship's design),

however, the national committees of the major political parties

claim a property right in any symbol represented as being the

official symbol of the party. In order to avoid possible lia-

bility arising from the unauthorized use of these claimed property

rights, Franklin Mint contacted the major political parties of

each presidential campaign to negotiate an agreement which would

allow Franklin Mint to use the committees' symbols.

In 1972 in order to assure compliance with applicable law, if

required, Franklin Mint submitted to the General Accounting Office

a proposed advertisement for commemorative medals to be marketed

-2-



depicting the candidates of the two major political parties in the

1972 campaign. The GAO was requested to advise whether a certifi-

cation was required to be furnished to newspapers under Section

104 of the Federal Election Campaign Act, and the Comptroller

General's Regulations issued thereunder, before a charge could be

made for its advertisements. Certification would have been re-

quired if the advertisements were for the benefit of the candi-

date.

In accordance with Franklin Mint's position that its program

was apolitical, the GAO ruled in an August 23, 1972 letter to

Franklin Mint that:

MWe do not view this particular proposed
advertisement as requiring a certification
from the candidates of their authorized
representatives. It seems to us that the
overriding purpose of the advertisement is
transparently commercial aimed to selling
the medals rather than either of the candi-
dacies of the two candidates. In this cir-
cumstance, we do not consider that the law
was intended to restrict established commercial

C11 activities such as this. We understand that
the striking of commemorative medals of this
type is a part of the business customarily
engaged in by the Franklin Mint.

A copy of the GAO's opinion issued by Deputy Director

Thompson is attached hereto.

As a result of negotiations with the Republican National Com-

mittee and the Democratic National Committee in 1976, identical

agreements were entered into allowing Franklin Mint to use a

symbol representing these parties' campaigns. As part of the

-3-



agreement, Franklin Mint was permitted to represent the medallions

as the official campaign medals. In return for allowing Franklin

Mint to use the committees' claimed property right (i.e., the

symbols), Franklin Mint agreed to pay each committee, as the owner

of the symbol, a royalty equal to 15% of sales, with a minimum

royalty of $30,000. The committees were additionally provided a

limited quantity of the medals.

ARGUMENT

U) THE TWO ADVISORY OPINIONS RELIED UPON BY THE
GENERAL COUNSEL CONTAIN A CENTRAL ELEMENT

LACKING HERE, THE PURPOSEFUL USE OF CORPORATE
ASSETS TO PROMOTE THE POLITICAL INTEREST OF

ONE MAJOR CANDIDATE OR PARTY.

In Franklin Mint's letter of April 13, 1981, to the FEC,

C Franklin Mint explained that its program was wholly apolitical.

As the affidavit of Franklin Mint's chairman stated:

1Franklin Mint's purpose in entering these
arrangements was to earn a profit from the
sale of the medals in question. It was not
the purpose of Franklin Mint to influence any
political election or to contribute to the
success of any political party.

The term "contribution or expenditure" is defined in 2 U.S.C.

S441b to include:

... any direct or indirect payment, dis-
tribution, loan, advance, or gift of money
or any services or anything of value ...
to any candidate, campaign committee, or
political party or organization, in connec-
tion with any election to ... (Federal]
office ...

-4-



A literal reading of the prohibition against "direct or

indirect payment (or] distribution ... of anything of value" Would

make it impossible for political committees to enter into any com-

mercial transaction. Whenever a corporation sells to a political

committee office supplies or leases its headquarters, the corpora-

tion can be said to be providing the political committee with

something of value. Thus, if political committees are to func-

tion, commercial transactions cannot be deemed "contributions or

expenditures.* A sensible construction of Section 441b requires

the accommodation of commercial transactions entered into by

political committees.

This accommodation requires a construction of the statutory

Alanguage so that, unless a corporation's business arrangement with

a political committee has as its purpose the influencing of a

r7 campaign and in fact results in a benefit being given one signifi-

IT cant party or candidate, no "contribution" has been made. See

C Comments of Mr. Hansen, p. 43379 (Nov. 30, 1971) (definition of

"contribution" in 441b is aimed at prohibiting"atvelc

tioneering directed at general public" by corporations); FEC v.

Weinstein, 462 F.Supp. 243 (S.D. N.Y. 1978) (describing narrow

purpose for limiting contributions by corporations).

Primarily relying upon two FEC advisory opinions, Advisory

Opinion 1979-17 (the "credit card program") and Advisory Opinion

-5-



1976-50 (the "tee-shirt program") the General Counsel appears to

have rejected this sensible construction of the statute. These

opinions, however, are inapposite. In different ways the programs

at issue in these opinions had, at least as one of their sub-

stantial purposes, the use of corporate assets to promote the

political interest of one candidate or major political party to

the resulting detriment of another candidate or party. This was

not the case in Franklin Mint's program.

In the credit card program the corporation intended expressly

I- to allow the Republican National Committee to use the corpora-

tion' s mailings as a conduit for the committee's political

material. The recipient of the mailing received only the Repub-

lican message. Other parties' material was not to be included.

The end result was that the recipient of the corporate mailing

C% would have received only material promoting the Republican party.

included in the mailed material could have been not only political

messages but requests for contributions. Thus, the corporation

was to affirmatively participate in a promotion of one party over

another.

Similarly in the tee-shirt program, the "message" which was

conveyed was the popular support of Senator Richard Lugar's candi-

dacy for election to the Senate. The visibility of Lugar tee-

shirts provided public recognition similar to any advertisement.

There is no indication that the corporation in the tee-shirt pro-

gramn manufactured shirts for other candidates. The impression
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conveyed in the request for an advisory opinion was that the

corporation desired to benefit the Lugar campaign by making the

shirts available for sale by Lugar volunteers. In fact, order

forms were distributed by Lugar volunteers who clearly did not

provide prospective purchasers an opportunity to purchase shirts

for other candidates. As was the case in the credit card program,

the whole purpose of the program was the giving of a political

advantage to one candidate or party over another.

In contrast to these two programs is Franklin Mint's sale of

medallions. The symbols on the Franklin Mint coins were not in-

tended to convey a political message or show support for a candi-

date. The symbols were -- in Franklin Mint's view and undoubtedly

in the view of most Franklin Mint collectors -- regarded in much

the same way as the many other symbols depicted on Franklin Mint

collectibles. More importantly, the advertisements of the coins,

unlike the political material in the card program or the order

forms carried by the Lugar volunteers, depicted all major partici-

pants in the 1976 presidential campaign.

The marketing of the medals certainly was apolitical. The

Franklin Mint advertised the coins as collectibles not as politi-

cal material. As stated in the letter to prior Franklin Mint

custsomers attached to Franklin Mint's April 12, 1981 submission

to the FEC:

As you know, many past Presidential Campaign
commemoratives are today highly valued by col-
lectors. And, since the 1976 Presidential

-7-



Campaign promises to be one of the most excit-
ing in years, it seem quite likely that the
official medals of this campaign will be widely
sought after by collectors in the future.

Thus, unlike the card program or the tee-shirt program, no

political message was ever conveyed.

in sum, unless there are circumstances which indicate that a

payment was made to a political committee for the purpose of in-

fluencing an election, there can be no reason to believe that a

payment made pursuant to a commercial arrangement is a prohibited

contribution.

THE INTERPRETATION OF SECTION 441b URGED BY THE

GENERAL COUNSEL WILL UNCONSTITUTIONALLY DEPRIVE

POLITICAL COMMITTEES OF VALUABLE PROPERTY RIGHTS

AND IMPERMISSIBILITY INFRINGE UPON FRANKLIN MINT' S
RIGHT TO PURSUE ITS LINE OF BUSINESS

The value to Franklin Mint customers of the medals involved

in the campaign program was derived in part from the designation

of the medals as the "Official Presidential Campaign Medal." The

major party's political committees have taken the position that

the right to designate memorabilia as "Official" is a property

right of the committees. Franklin Mint would not have agreed to

pay a royalty to these committees absent an insistence by the

committees of payment for the use of such a property interest.

Similarly, had Franklin Mint not obtained an agreement from the

committees but simply used the "Official" designation, Franklin
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Mint could have anticipated that litigation would have ensued.

The position of the General Counsel,, if adopted by the FEC, would

effectively deprive the Committees of all value derived from a

valuable property right. There is no statutory or constitutional

support for the General Counsel's position.

The General Counsel has not cited any statutory authority for

the proposition that Congress intended to deprive political com-

mittees of the right to sell assets. The General Counsel's

attempt to distinguish between tangible and intangible assets

(General Counsel's Brief at p. 6) is without support in the

statute, court decisions, or the legislative history. It is an

attempt to have the FEC go well beyond the powers it was

delegated.

Under the General Counsel's approach to the Franklin Mint

program, no major political party can receive payment for use by

another of) intangible property rights owned by the party,, althoucih

presumably the committee could sue for unauthorized use. Like-

wise, the collectors' item industry, of which Franklin Mint is a

part, could not utilize a symbol of a political campaign without

running the risk of litigation from a political committee (if no

payment is made for use of the property interest) or from the FEC

(if royalties are paid).

The General Counsel's recommendation, if adopted by the FEC,

thus will unconstitutionally deprive the political committees of a3
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property right and impermissibly interfere with Franklin Mint's

right to pursue its line of business.

CONCLUSION

For the reasons stated above Franklin Mint respectfully sub-

mits that its payments to the Democratic and Republican National

Committees pursuant to the Presidential Campaign Medal Program in

1976 did not violate 2 U.S.C. 5441b.

Respectfully submitted,

James P. Mercurio
Gary S. Marx
Arent, Fox, Kintner, Plotkin

& Kahn
1815 H Street, N. W.
Washington, D. C. 20006

By 'V(Dxk&tvt

Attorneys for Franklin
Mint Corporation

Dated: March 1, 1982
N
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August 23, 1972

Mr Charles ,'s, President
Te ran P- vr.bFr~1k!1n C.+'z-r, Pen'sylvanjb 19063

Y, -aus r -itted ta this Office a copy of a proposed3 c-,. - - -'ratve redals to be marketed depicting
o- too major political parties in the 1972
.+- .. ,i bear the ilmge of President Richard N.S', zr: t er 'stor George S. McGovern. Our advice was

'---- .. -:'fication would be required to be furnished- s - ' uL; er "!oion 10- of the Federal Election Campaign
, trcV -- r General's regulat ous issued thereunder

, e:' -+ cu :,, -.a rade for the advertfsewt.
a pcture of both mdals and Separate

'-+-r'v~ e~z- r the Mint. A copy of the ad Is attached.
-4., of .he copy and conversations with representatives

- r -  c rct view this particular proposed advertisiment
a- re- -, t-ic icn fron the candidates or their authorized

.It $.,-s to us that the overriding ourpose of the
;: ' tr.,rntly conercial aimed t selling the "mldals
e,.er +r , ' : .,e candidacies of the two candidates. In thiss.. c consider that the law was intended to restrict,es "-: .c:-~--.T-, tic:vities such as thit. We understand that the
_:r -+ 

*, C c-.-- 'e redals of this type is a part of the business
- -.... " the Franklin Mint.

Sincerely yours,

a Y4J

L..Fred Thomson
Deputy Director
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ARENT, FOX, KINTNER, PLOTKIN & KAHN

ISIS H STREET, N.W.
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Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

0e

Re: MUR 1166

Dear Sir:

On behalf of American Broadcasting Companies,
Inc., I am transmitting herewith ten copies of its "Brief"
in MUR 1166.

In addition, pursuant to Mr. Steele's sugges-
tion, I am transmitting three additional copies of ABC's
"Brief" to the Office of General Counsel.

If there are any questions concerning this
matter, kindly communicate with the undersigned.

-Very R.Ram

Carl R. Ramey

Enclosures

cc: Charles N. Steele, Esq.z
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I Before The
FEDERAL ELECTION COMMISSION
Washington, D.C. 20463

In the Matter of

THE ABC TELEVISION ) MUR No. 1166NETWORK )

BRIEF OF
AMERICAN BROADCASTING COMPANIES, INC.

5 American Broadcasting Companies, Inc. ("ABC"),

by its attorneys, hereby submits the following "Brief" stating

its position in the above-captioned proceeding.

I.

Preliminary Statement

By letter dated January 8, 1981, ABC was initially

3 ~ advisedl/ that the Commission had found reason to believe

V" that ABC may have made a corporate political "contribution"

in violation of 18 U.S.C. S610 (currently 2 U.S.C. S441b(a)).

The stated basis for this alleged violation was ABC's decision

to afford a political discount to the Democratic National

3 Committee (DNC) in connection with the DNC's 1975 Telethon

on the ABC Television Network.

According to the accompanying Commission Report,

3 this matter was referred to the Office of General Counsel

5 i/ The letter and accompanying Report were directed to the
ABC Television Network, an operational division of American

mBroadcasting Companies, Inc.
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I by the Audit Division, based on an audit of the DNC covering

the period January 1, 1976 through September 30, 1978. Ap-

parently, during the course of that audit, the Commission

3 staff reviewed a letter dated February 13, 1976 from ABC

to the Chairman of the Democratic National Committee. In

I that letter, ABC indicated it was extending its then customary

3 one-third political discount to the DNC in connection with

the DNC's 1975 Telethon broadcast on the ABC Television Network

£ between July 26-27, 1975.!/

Based on the foregoing, the Report stated that

I the Commission had found reason to believe that ABC's offer

of a reduced rate in connection with the DNC's purchase of

time on the ABC Television Network represented an impermissible

political "contribution."

ABC responded to the Commission's "Notification

Iof Reason To Believe" letter on March 11, 1981. Subsequently,

Ac on February 2, 1982, ABC received a copy of the General Coun-

sel's Brief in this matter, recommending that the Commission

I- "f ind no probable cause that the ABC Television Network vio-

lated 2 U.S.C. S44lb by making a contribution to the DNC."

This "Brief" is submitted by ABC to reiterate its previously

1/ABC's then applicable one-third political discount was
uniformly applied to all bona fide political purchases,Iwhether such purchases were maey an authorized national
political party such as the DNC or by individual political
candidates. Although ABC's one-third political discountI policy is no longer in effect, ABC continues to abide
by the "lowest unit rate" (or "statutory discount") require-

- ment of federal communications law. See pp. 17-19 infra.
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stated position, as well as to support the brief and recomend-

3 ation of the Commission's General Counsel.

As set forth hereinafter, ABC does not believe

I that the offer of broadcast time to political candidates

or political parties -- on either a free or special discount

basis -- constitutes a political "contribution" prohibited

3 by federal law. On the contrary, in our view, such offers

of time -- extended uniformily to all similarly situated

5 candidates and major political parties -- represent a unique

public service by federally licensed broadcast entities plainly

outside the scope of 2 U.S.C. 5441b and demonstrably compatible

with the public interest. Moreover, we respectfully submit

that important provisions and policies of federal communica-

S* tions law, affirmatively encourage broadcast licensees to

3 afford political candidates favorable treatment in terms

of both the availability and the cost of radio and television

I facilities for political uses. Indeed, a finding by this

agency that the provision of free time or reduced rates to

If* political parties or candidates represents an illegal political

3 "contribution," would be at odds with public policy and signifi-

cantly disserve the overall public interest. By effectively

foreclosing such offers in the future,1" the cost of political

1 1/ Presumably, and somewhat anomolously, such a ruling would
not extend to those many radio and television licensees
who are not incorporated but operate, instead, as partner-
ships, unincorporated associations, joint ventures or
single proprietorships.
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campaigning would dramatically escalate and, because of such

increased costs, the use of the broadcast media by political

candidates would significantly decrease.

I Finally, a ruling that effectively precluded broad-

3 cast stations from offering free time or reduced rates to

political candidates would necessarily intrude upon the long-

I established discretion and, we submit, First Amendment preroga-

tives of radio and television licensees to afford candidates

I broadcast time to discuss issues in a manner not limited

Ito regular news coverage.

The Applicable
'j Federal Elections Law

t
1-i According to the Commission's January 8, 1981 Report,

I ~ a political discount by a broadcast corporation raises the

specific issue of the applicability of 2 U.S.C. S44lb(a),
Ic" which provides that:

"It is unlawful ... for any corporation
!0.to make a contribution or expenditure

in connection with any election to any
political office, or in connection withI any primary election or political conven-
tion or caucus held to select candidates
for any political office, or for anyU corporation whatever . . . to make a
contribution or expenditure in connection
with any election at which presidential
or vice presidential electors or a Senator
or Representative in, or a Delegate or
Resident Commissioner to, Congress are
to be voted for, or in connection with
any primary election or political conven-
tion or caucus held to select candidates3 for any of the foregoing offices, or
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for any candidate, political committee,
or other person knowingly to accept or
receive any contribution prohibited by
this section . .. 

The term "contribution or expenditure" is defined

in 2 U.S.C. S441(b) (2) to include:

" . any direct or indirect payment,
distribution, loan, advance, deposit,
or gift of money, or any services, or
anything of value . . . to any candidate,
campaign committee, or political party
or organization, in connection with any
election to any of the offices referred
to in this section."l/

Utilizing the foregoing definitional framework,

the Report concludes that a political discount of broadcast

time represents the type of impermissible corporate contribu-

tion covered by 2 U.S.C. 5441b. Thus, it appears that broad-

cast time is being construed as an ordinary commodity that

must be offered to political candidates and political parties

on the same basis as it is offered to all other persons or

entities that purchase broadcast time. For instance, the

Report indicates that even if ABC gave uniform political

discounts to all political committees (and presumably all

political candidates) it still could not avoid the impact

of 2 U.S.C. 5441b unless a "political discount" was offered

to ABC's non-political (i.e., regular commercial) clients.

1/ See also 2 U.S.C. §431(e) which defines a contribution
as a "gift, subscription, loan, advance, or deposit of
money or anything of value made for the purpose of influ-
encing" an election. The Commission's Rules and Regula-
tions incorporate like provisions and definitions. See,
e.g., 11 C.F.R. S§100.(7)(1), 114.1(a)(1) and 114.2.

- 5 -
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U Other than bare statutory language,, the Report

g is conspicuously silent as to any other provisions of law

or applicable precedent directly bearing upon this matter.

5 The one exception is a brief reference to a 1978 Advisory

Opinion in a non-broadcast case where the Commission indicated

that "a discount below the 'usual and normal' charge (should

I be viewed as] a contribution if the discount is not routinely

offered in the vendor's ordinary course of business to non-

3 political clients." See, AO 1978-45, August 28, 1978.

In AO 1978-45, a development company that owned

I an outdoor billboard proposed to provide space on the billboard

to a particular campaign committee at a rate below the normal

commercial rate. The Commission found that the proposal

L p~ would constitute a discount below the "usual and normal charge"

not routinely offered in the vendor's ordinary course of

U business to non-political candidates. Since the development

3 company did not, in the ordinary course of its business,

offer the same reduced rate to commercial advertisers, the

Ir", Commission concluded that it "would view the net difference

between the two rates as an in-kind contribution from the

development company to Citizens" ("Citizens for Coleman,"

3 the named political committee] -- i.e., a corporate contribu-

tion prohibited by 2 U.S.C. S44lb.

I In essence, therefore, the Report relies exclusively

upon the superficial thrust of the cited statutory language.

In our view, this is patently insufficient to conclude that
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the mere provision of broadcast time, on a free or reduced-

rate basis, constitutes an impermissible political contribution

(as distinguished from a third party corporate purchase or

sponsorship of broadcast time for a partisan political pur-

pose). A brief review of the underlying purposes of 2 U.s.c.

S441b confirms this view.

The origin, legislative history and purpose of

what is now 2 U.S.C. S44lb is discussed in detail in United

States v. C.I.O., 335 U.S. 106 (1948) and in United States

v. International Union United Auto Aircraft and Agr. Implement

Workers, 352 U.S. 567 (1957) . With respect to corporations,

the Supreme Court in United States v. C.I.O. states:

"This legislation seems to have been
motivated by two considerations. First,
the necessity for destroying the influence
over elections which corporations exercised
through financial contribution. Second,
the feeling that corporate officials
had no moral right to use corporate funds
for contribution to political parties
without the consent of the stockholders."
335 U.S. 106, 113. 1/

1/ See also United States v. International Union where the
Court observed that the "evil at which Congress has struck

*is the use of corporation or union funds to influ-
ence the public at large to vote for a particular candidate
or a particular party." 352 U.S. at 589. Significantly,
U.S. v. International Union involved a situation where
a union had utilized its dues to sponsor commercial tele-
vision broadcasts designed to influence the electorate
to select certain candidates for Congress. The Court's
extensive discussion of that situation, including elaborate
citations to pertinent legislative history, focused on
the purchase of broadcast time by a union or corporation
without indicating that the provision of broadcast time
by a broadcast licensee was even remotely analogous.
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I The essential elements of an offense under 2 U.S.C.

I 5441b have been summarized as follows: "(1) a contribution

or expenditure, (2) by a [corporation or] labor organization,

1 (3) for the purpose of active electioneering (4) in connection

with an election for named federal offices described in the

statute." United States v. Pipefitters Local Union No.

3 562, 434 F.2d 1116, 1121 (8th Cir. 1970). In other words,

the activity Congress sought to restrict by 2 U.S.C. S441b

I was of a highly partisan nature-- "active electioneering"
in connection with specific federal elections.1/

This construction, defining the kind of restricted

3. activity by the nature (as well as the fact) of the "contribu-

tion," is also reflected in pertinent provisions of the Commis-

L ." sion's rules and regulations designed to implement Section

* 441b and other federal election laws. For instance, Section

100.7(1) of the Commission's Rules, paralleling Section 431(e)

3.. of the statute, defines a "contribution" as including payments,

services or other things of value which are made "for the

I tpurpose of influencing any election for Federal office. . .

3 11 C.F.R. SI00.7(l) (emphasis added). Similarly, "a gift,

subscription, loan, advance, or deposit of money or anything

5 of value made to a national committee... of a political

1 1/ As the court emphasized in United States v. Boyle, 338
F. Supp. 1028, 1033 (D. D.C. 1972), it is only when
a corporation or union is engaged in "active electioneer-
ing" on behalf of particular Federal candidates "with
the idea of reaching the public at large. . .that the
statute's proscription. . .becomes applicable."



-9-

I party is not a contribution if it is specifically designated

3 to defray any cost incurred for construction or purchase

of any office facility which is not acquired for the purpose

I of influencing the election of any candidate in any particular

election for Federal office." 11 C.F.R. SlOO.7(b)(12) (empha-

sis added).

I It may be especially noteworthy that separate Commis-

sion regulations specifically recognize the inherent journalis-

I tic function that is being performed when broadcast facilities

are used for certain forms of political discussion -- a regula-

tory acknowledgment, we submit, that further supports the

3. conclusion that Section 44lb is only intended to prohibit

corporate contributions undertaken with a clear partisan

I t" purpose. Thus, the Commission's regulations also provide

* that "any cost incurred in covering or carrying a news story,

W commentary, or editorial by any broadcasting station .. is

3 ~ not a contribution. . "11 C.F.R S 100.7(b)(2). Further-

more, even if the broadcasting station is owned or controlled

by a political party, committee or candidate, the editorial

* and broadcast function still do not fall into the category

of a proscribed contribution so long as the "news story"

5 is a "bona fide news account" that takes place as "part of

a general pattern of campaign-related news accounts which

I give reasonably equal coverage to all-opposing candidates

3 in the circulation or listening area. . "11 C.F.R.

100.7(b) (2).
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I In our judgment, the foregoing section of the Coumis-

.3 sion's rules not only acknowledges the journalistic aspect

of broadcasting, but plainly indicates that news coverage,

3 and other types of broadcaster treatment of political candi-

dates and committees on an evenhanded basis, fall outside

I the restrictions on corporate contributions. In other words,

3 Section 100.7(b) seems to be saying that the dangers of a

contribution being made to influence an election are removed

5 when conditions exist that effectively insure that candidates

£ are treated in a non-partisan fashion. In short, this Commis-

sion regulation has elements that are roughly analogous to

3 the "equal opportunities" concept that is the cornerstone

of political broadcast statutory law. (see pp. 13-14 infra).

I L" Finally, we should also mention that the Commission

has adopted regulations that specifically provide that broad-

U casters may stage debates between political candidates -

31 1 which may involve the provision of free broadcast time -

cy if such debates include at least two candidates and the debates

U are non-partisan, in the sense that they do not promote or

advance one candidate over another. See 11 C.F.R. SllO.7(b) (21)

and S110.13. Again, the Commission's regulations recognize

* that a non-partisan approach to providing broadcast time

takes the activity outside the statutory prohibition.

I Based on the foregoing, it is fair to conclude

3 that two principal assumptions must underlie any determination

that the offer of free or reduced-rate broadcast time to



political candidates represents an illegal contribution.

I First, it would have to be assumed that a non-discriminatory

offer of free or reduced-rate time represented a "contribution"

I or "expenditure" specifically "in connection with" a federal

election, as that phrase is used in 2 U.S.C. 441b. Second,

and perhaps more important from the broadcaster's standpoint,

3 it would have to be assumed that such "contributions" or

"expenditures" of broadcast time are "made for the purpose

I of influencing" the nomination or election of a particular

* Federal candidate or candidates.

cc~ We do not believe, however, that either 2 U.s.c.

3 S44lb or the Commission's regulations were intended to cover

and should be interpreted to presume that the provision of

IV% free time or reduced rates by broadcast stations represents

3 either a contribution "in connection with" a specific election

or an attempt "to influence" such election. On the contrary,

3 C- the explicit language of the statute and its legislative

lc ,!history, as construed by the courts and as reflected in 
the

Commission's own regulations, demonstrate that the prohibition

3 on corporate contributions was intended to restrict a highly

partisan form of corporate activity -- what has been charac-

3 terized by the courts as "active electioneering." Broadcaster

policies that provide free time or reduced rates to political

I candidates and political parties are simply not the form

3 of partisan electioneering contemplated by the statute.

Rather, such policies and practices represent a natural exten-
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1sion of a b roadcast licensee's fundamental "public trustee"
3 roie.V Moreover, as we now show, even if this were not the

case, important provisions of federal communications law

I add specific substance to a broadcaster's public trustee

role in the area of political broadcasting. These provisions

not only provide a legal framework to insure that broadcast

I time is extended to political candidates on a non-partisan,

non-discriminatory basis, but, in certain circumstances,

I to affirmatively require broadcast stations to provide time

to political candidates on a favorable basis.

CO

The Applicable
Federal Communications Law

3 The Federal Communications Commission (FCC) recently

reminded broadcast licensees of the importance attached to

C_ political broadcasting:

"Political broadcasting is recognized
by the Commission, the Congress and the
U.S. Supreme Court as one of the most
important services a station can provide
to the public. The Commission has statedI that it is one of the major elements
of a station's service 'because of the
contribution broadcasting can make to3 an informed electorate -- in turn so

3 1/ See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).
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vital to the proper functioning of our

Republic.' " l/

A decision by the FEC effectively prohibiting broad-

3 cast licensees from offering reduced rates or free time to

political candidates -- by construing such offers as illegal

I corporate contributions -- would run directly counter to

the entire history and tradition of federal communications

law. Thus, almost from the beginning of broadcast regulation,

3 Congress has expressed a desire, and the courts and the FCC

have interpreted the applicable communications law, to encourage

Ithe widespread use of broadcast facilities by political candi-
dates.

The principal statutory provision governing the

I use of broadcast facilities by candidates for elective public

office is contained in Section 315 of the Communications

I ~ Act (47 U.S.C. S315). The "equal opportunities" concept

3 embodied in Section 315 provides that when a broadcaster

allows one legally qualified candidate to use his facilities

5he must afford the same or "equal opportunities 4' to all

1 I/ The Law of Political Broadcasting and Cablecasting: A
Political Primer, 43 Fed. Reg. 36342, 36382 (August 16,
1978); See also Licensee Responsibility As To Political
Broadcasts, 15 FCC 2d 94 (1968); Red Lion Broadcasting
Company, Inc. v. FCC, 395 U.S. 3 6 7-94 (1969).

2/I ssne "equal opportunities" is interpreted to mean
the same basic treatment -- i.e., the same rates, similar
audience potential, the same production conditions, etc.
See The Law of Political Broadcasting and Cablecasting,
supra., 43 Fed. Reg. at 36369-72. The FCC's rules and

*(footnote continued on next page)
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Iother legally qualified candidates for the same office.
This "equal opportunities" concept has been extended by the

FCC to cover major political parties and the supporters of

3political candidates. See Nicholas Zapple, 23 FCC 2d 707

(1970); First Fairness Report, 36 FCC 2d 40, 47-50 (1972).I/

* (footnote continued from previous page)

regulations confirm this statutory requirement. See,
e.g., Section 73.1940(c) of the FCC's rules (47 C.F.R.
S73.1940(c)) which states that:

"In making time available to candidates
for public office, no licensee shall
make any discrimination between candidates
in practices, regulations, facilities,
or services for or in connection with
the service rendered pursuant to this
part, or make or give any preference
to any candidate for public office or

to subject any such candidate to any prejudice
or disadvantage; nor shall any licensee
make any contract or other agreement

* c which shall have the effect of permitting
any legally qualified candidate for any
public office to broadcast to the exclu-
sion of other legally qualified candidates
for the same public office." (emphasis
added)

I I1/ Although the General Counsel (Brief pp. 8-9) correctly
points out that the facts in the instant case involved
a national political party, rather than a "legally quali-
fied candidate," the FCC's "Zapple Doctrine" makes it
clear that a broadcaster is obligated to treat the major
political parties in the same fashion as political candi-
dates. See Nicholas Zapple, 23 FCC 2d 707 (1970); First
Fairness Report, 36 FCC 2d 40, 47-50 (1972). Thus, if
a broadcast station gives free time to one major political
party, it must give free time to other major political
parties; and, if it sells time at a particular rate to
one political party, it must afford other parties the
same rate. This is referred to as the "quasi-equal oppor-
tunities" doctrine, an FCC regulatory extension of the
statutory "equal opportunities" requirement that only
refers to legally qualified political candidates. See
The Law of Political Broadcasting and Cablecasting, 43
Fed. Reg. 36342, 36391 (1978).
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I Moreover, pursuant to longstanding FCC policy,

3 broadcast licensees are required, under their public trustee

responsibilities, to provide time generally to political

n candidates -- either on a free or paid basis. See, e.g.,

Columbia Broadcasting System, Inc. v. Democratic National

Committee, 412 U.S. 94, 113-14 n. 12 (1973); Farmers Educa-

3 tional and Cooperative Union v. WDAY, 360 U.S. 525, 534 (1959);

FCC Memorandum on Second Sentence of Section 315(a) in Political

I Broadcasts -- Equal Time, Hearings Before the Subcomm. of

the House Comm. on Interstate and Foreign Commerce, 88th

Cong., 1st Sess., on H.J. Res. 247, pp. 84-90. Indeed,

3 .in a particularly pertinent manifestation of this policy,

the FCC has held that a licensee may, if he elects, fulfill

U -N his political broadcasting obligations entirely through offers

of free time to candidates. See Rockefeller for Governor

Campaign, 59 FCC 2d 649 (1976); Charles 0. Porter, Esq.,

*__ 35 FCC 2d 664 (1972).

It is also significant that at the time Congress

U ' amended the federal election laws to, inter alia, institute

* a system of public financing and establish the Federal Election

1/ In this respect, it should be noted that the offer of
free broadcast time is, in some situations, not only
encouraged but required. Thus, certain educational and
public broadcasting stations (some of which may be incor-
porated) are precluded from accepting compensation for

broadcast time, and must therefore fulfill their political
broadcasting obligations through the offer of free broad-
cast time. See, e.g., In Re Complaint by Senator James
L. Buckley, 63 FCC 2d 952 (1976).
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Commission, it also amended the federal communications law

in certain key respects. Thus, in a further reflection of

its basic policy to promote political broadcastingrl/ Congress,,

in the Federal Election Campaign Act of 1971 (FECA),, enacted

Section 312(a) (7) of the Communications Act requiring broadcast

licensees to grant "reasonable access to or to permit purchase

of reasonable amounts of time" for the use of their stations'

facilities by legally qualified candidates for federal elective

office. The plain language of the statute makes it clear

that, in requiring broadcasters to make time available to

federal elective candidates, licensees were given the choice

of making such time available on either a free or paid basis.32

1/ The Senate Report explaining the FECA amendments to the
Communications Act is literally peppered with references
to the general view that one of the principal means to
combat the escalating costs of campaigning is to encourage
the availability of free time and reduced advertising
rates for political candidates. See Senate Report No.
92-96, May 6, 1971, pp. 20-26, 27-33. For example,
at one point the Report states that "Congress, the Federal
Communications Commission, candidates, political scientists,
broadcasters, and the public all agree that . . . the
1960 suspension [of 315(a) of the Communications Act
which resulted in "substantial amounts of free time to
the candidates of the major parties" Id. at p. 21] . . . served
the public interest." Id. at 22. Also, the partial
suspension of 47 U.S.C. 5315(a) favored by the Senate
(but ultimately rejected) was accompanied by the following
summation: "Your Committee has been assured by the networks
that in addition to the time made available to major
party candidates, free time will also be made available
on a fair basis to the candidate of any significant third
party . "Id. at 27. (emphasis added)

2/As the FCC has observed, "if a station (under this provision]
gives away enough time to a candidate to amount to 'reasonable
access' . . . it is not required to sell time to the
candidate

(footnote continued on next page)
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The Federal Election Campaign Act of 1971 also

amended the Communications Act in regard to the rates political

candidates can be charged for broadcast time. Under preexis-

ting law, a broadcast station was not permitted to charge

a political candidate any more than it would charge a regular

commercial advertiser. See Rates for Political Broadcasts,

11 RR 1501 (1954). This concept of establishing protective

rates for political candidates purchasing broadcast time

was, however, significantly expanded in the communications

law amendments flowing from the FECA of 1971.11 Thus, during

specified periods -- 45 days prior to a primary election

(footnote continued from previous page)

Mb~ * * 2 The Law of Political Broadcasting and Cablecasting:
A Political Primer, 43 Fed. Reg. 36342, 36383 (August
16, 1978). See also, Dennis J. Morrisseau (WCAX-TV),
48 FCC 2d 436 (1974). This interpretation was recently
confirmed by a decision of the United States Court of
Appeals for the District of Columbia Circuit. See Kennedy
for President Committee v. FCC, Case No. 80-1549 (D.C.

C-' Cir., May 31, 1980, opinion filed, August 6, 1980).

1/ As the legislative reports reflect, however, discounts
and free time for political purposes were frequently
offered by broadcast stations well before enactment of
the FECA of 1971. Indeed, the hearings on that measure
demonstrate that not only were members of Congress cognizant
of such voluntary broadcaster policies, they were pointedly
concerned that such policies were not being followed
on a sufficiently widespread basis. For instance, Senator
Mike Gravel remarked that while Congress must "not overlook

0the fact that many broadcasters do, to a lesser
orgreater degree, grant candidates certain periods of
free time . . . the amount is on the whole rather severely
circumscribed." See Hearings Before the Subcommittee
on Communications of the Committee on Commerce, U.S.
Senate, on the Federal Election Campaign Act of 1971,
92nd Cong., 1st Sess., Serial No. 92-6, p. 168 (1971).
See also pp. 193 and 412 where Senator Pastore, then
Chairman of the Communications

(footnote continued on next page)
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1 and 60 days prior to a general election -- broadcast stations

3 must, at a minimum, now give candidates the benefit of volume

discounts that a regular commercial advertiser might not

Ibe able to obtain. See 47 U.S.C. 5315(b).! /

In pertinent part, Section 315(b) of the Communica-

tions Act now states that during the specified 45- and 60-

3day periods the "charges made for the use of any broadcasting
station by any person who is a legally qualified candidate

*for any public office in connection with his campaign for

nomination for election, or election, to such office shall

not exceed . . . the lowest unit charge of the station for

3-- the same class and amount of time for the same period." -2 /

Il' (footnote continued from previous page)

*Subcommittee, specifically and favorably acknowledged
" c~the policy of ABC and other broadcasters to offer voluntary

political discounts. In fact, Senator Pastore complained
ITI that the difficulty with such voluntary discounts wasU, ~that they were "unenforceable." Id. at p. 412.

, 1/ Senator Mathias, in reviewing the bill that ultimately
*passed the Senate (S.382), summarized the question of

* ~ rates as follows: "A candidate for Federal office running
under the purview of S.382 could have three possible
charges given to him by a licensee within the stated
105-day period prior to election [a combination of the
45-day and 60-day periods]: (a] The station can give
the candidate free time, [b] charge lower than lowest
unit cost, or Cc] the lowest unit cost." 117 Cong. Rec.
S26107 (July, 1971). (emphasis added).

2/ Rather than selecting an "arbitrary discount rate applicable
to all stations," (Senate Report No. 92-96, p. 27) Congress
choose the lowest unit rate type of discount because
it would be better pegged to the commercial practices
of individual stations, taking into account their differences.
2d.

I
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This language has been interpreted to require broadcast stations

3to afford political candidates the benefit of volume discounts

not typically available to regular commercial advertisers.

To illustrate, the FCC offers the following example:

A station sells a single fixed position1-minute announcement in prime time toregular commercial advertisers for $15.

If, however, an advertiser buys 500 spots,
he receives a discounted per-spot rate
amounting to $10 for each spot (his total
purchase price for the 500 spots being
$5,000). If a political candidate buys
time in the same time period he is entitled
to buy a single spot for only $10. l/

it
In effect, under this statutory requirement a political candi-

date is entitled to the most favorable rate available on

a station -- but without purchasing the volume that a commer-

cial advertiser would have to purchase to receive the same

rate.2/

I/ See The Law of Political Broadcastinq and Cablecastin-,I 43 Fed. Reg. 36342, 36377 (August 16, 1978).

mY 2/ Senator Baker, who opposed the "lowest unit rate" provision,
characterized the concept as "establish(ing] a public
subsidy in favor of the political advertiser" (Senate
Report No. 92-96, supra, at p. 95); commenting further
that the provision established "a discount for volume
advertising for those who do not advertise in volume
[thereby] creating a discriminatory preference in favor
of political candidates." (Id). Implicitly acknowledging
the nature of Senator Baker's dissent to this provision,the full Senate report elsewhere refers to the lowest
unit rate concept as "requiring preferential advertising
rates." Id. at 28.



Conclusions

The pertinent Federal election law is intended

3 to prohibit corporate contributions made in connection with

a specific election for the presumed purpose of influencing

that election. It is not intended to cover non-partisan

* activities by federal broadcast licensees.

The pertinent Federal communications law has, from

the beginning, recognized the special status of political

candidates -- requiring, inter alia, that the use of broadcast

facilities by such candidates be carried out on a non-partisan,

3, non-discriminatory, evenhanded basis. Thus, Section 315(a)

of the Communications Act provides that if any licensee permits

* ~' a legally qualified candidate to use a broadcasting station,

"he shall afford equal op~portunities to all other such candi-

dates . "47 U.S.C. S315(a). As such, Section 315(a)

3 ~ specifically forbids favored treatment of competing political

candidates. If a broadcaster affords free time to one candi-

I ~ date, he must afford free time to all opposing candidates;

and, if he affords a particular reduced rate to one candidate,

he must afford the same rate for the same time to all opposing

3 candidates. Furthermore, this "equal opportunities" concept

has been extended by the FCC to cover major political parties

I and the supporters of political candidates. See p. 14 supra.

3 In short, the broadcaster is, by law, forbidden

to favor one candidate (or major political party) over another
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u in terms of the time afforded and the rate (if any) paid.

3 This, we submit, insures that time provided -- even if it

is construed to be a commercial commodity of value made avail-

I able to candidates by corporate broadcast licensees -- cannot

3 be construed to be "given" in connection with the election

of a particular candidate or with the purpose of influencing

* a particular election.

Moreover, as we have noted, Congress, the Courts

I and the FCC have all affirmatively encouraged or sanctioned

* broadcaster efforts to make their facilities available to

ON political candidates -- on a paid or free basis. This tradi-

3 tion has recently been further expanded by legislation requir-

ing broadcast stations to afford federal candidates "reasonable

I ~ access" to paid or free broadcast time, and a new amendment

5 to the Communications Act mandating that, during certain

IT periods prior to an election, broadcast stations must extend

I ~ to all legally qualified candidates the "lowest unit rate"

when they sell broadcast time to such candidates -- a provision

I ~ that, in practice, amounts to a statutory discount.

3 Against the foregoing legal background, supplemented

by a long journalistic and public interest tradition of affording

political candidates broadcast time on a fair and nondiscriminatory

basis, it would be especially inappropriate to so fundamentally

I uproot that process by declaring broadcaster policies of

* offering reduced rates or free political time to be illegal

under federal election laws. In this context, it is worth
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!i recalling the recent comments of the FCC (on the occasion

of the FEC's consideration of its debate regulations):

"We believe that to read Section 441(b) as prohibi-
ting broadcaster gifts of time to candidates would

I place that provision into direct conflict with
Section 312(a)(7) of the Communications Act to
give the Commission authority to revoke a station

* license for:

...willful or repeated failure to allow
reasonable access to or to permit purchase
of reasonable amounts of time for the
use of the broadcasting station by a
legally qualified candidate for FederalIElective office on behalf of his candidacy.

The amendment is part of Title I of the FECA, P.L.
* ~92.225. We do not believe that Congress would,

0. in the same Act, require broadcasters to give time
to Federal candidates, and simultaneously declare
those gifts to be crimes."

Accordingly, for the reasons herein stated, ABC

I urges the Commission to follow the recommendation of its

Office of General Counsel by finding no probable cause that

ABC violated 2 U.S.C. S441b.

IC. Respectfully submitted,

AMERICAN BROADCASTING COMPANIES, INC.

By Everett H. Erlick
Robert J. Kaufman

1330 Avenue of the Americas
New York, New York 10019

I James A. McKenna, Jr.
Carl R. Ramey

McKenna, Wilkinson & Kittner
1150 Seventeenth Street, N.W.
Washington, D.C. 20036

February 17, 1982 Its Attorneys



BEFORE THE FEDERAL ELECTION COMMISSION

January 15, 1982

In the Matter of)
MUR 1166

Franklin Mint Corporation)

GENERAL COUNSEL'S BRIEF

I. Statement of Facts

This matter was referred to the Office of General Counsel by

the Audit Division and is based on an audit of the Democratic

National Committee ("DNC") covering the period of January 1,, 1976

through September 30, 1978.

On September 8, 1976, the DNC deposited in its operating

account a check for $20,000 from the Franklin Mint Corporation

(see Attachment I), and on October 29, 1976, deposited in its

operating account a second check for $10,000 from the Franklin

Mint Corporation (See Attachment I). When the Audit staff

inquired about the checks, the committee explained that these

were royalty payments resulting from an agreement entered into

during August of 1976 with the Franklin Mint Corporation ("the

Corporation") for the use of the Democratic Party's campaign

symbol: The Committee provided the Audit staff with a copy of

the agreement (See Attachment II), which contains the following

terms:

a) The Corporation would offer for sale gold and silver

medals in four different forms, all of which would bear

a reproduction of the Democratic Presidential
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candidates on the obverse and the party's campaign

symbol on the reverse.

b) The Corporation would offer the medals for sale to the

general public and to its established collectors

commencing in September of 1976 by means of direct mail

and publication advertising with a closing date for

acceptance of orders of November 2, 1976.

c) The Corporation would spend an aggregate of $100,000

for publication advertising of the Republican and

Democratic Presidential campaign medals. 1/Any
increase in this advertising budget would be subject to

the Committee's approval.

d) The DNC would agree to designate the medals as the

official Presidential Campaign Medals of the Democratic

National Committee and would authorize the Corporation

to make reference to this designation in its

advertising materials.

CVe) In consideration of the DNC's agreement, the

Corporation would:

1On approximately the same date, the corporation entered into
an identical agreement with the Republican National Committee.
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1) Pay the DNC royalty of 15% of the net sales of the

Campaign Medals with a minimum guarangeed royalty

of $30,000.

2) Provide to the DNC at no charge a quantity of

medals with a retail value of $5,000. 9/

f) The DNC would grant the Corporation the exclusive right

to mint and/or sell the Official 1976 Presidential

Campaign Medals of the Democratic National Committee,

and would further provide for certifications to the

media concerning the Corporation's advertising of the

medals as required under applicable Federal law.

g) The DNC agreed to the Corporation's proposal but

reserved the right to have prior approval of the

design.

II. Legal Analysis

A. Franklin Mint Royalty Payment

The Franklin Mint Corporation is a corporation duly

organized under the laws of the state of Delaware. See Franklin

Mint Corporation v. Franklin Mint, Ltd., 360 F. Supp. 478 (1978).

Thus, the campaign medals transaction raises the specific issue

of the applicability of 2 U.S.C. S 441b(a), which provides that:

2/ The DNC was uncertain whether the $5,000 worth of medals had
ever been received, and the audit staff found no indication in
the DNC's records that the medals were received.
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It is unlawful for any . . . corporation
whatever . . . to make a contribution or
expenditure in connection with any
election to . . . [Federal] office.

The term "contribution or expenditure" is defined in

2 U.S.C. S 441b to include:

any direct or indirect payment,
distribution, loan, advance, or gift of
money or any services or anything of
value . . . to any candidate, campaign
committee, or political party or
organization, in connection with any
election to . . . [Federal] office

Section 441b(b)(2) contains a narrow exception for loans

rk. made by national or State banks in accordance with banking laws

and in the normal course of business. There is no other explicit

statutory exception from S 441b(a) that would permit a political

party organization to view payments from a corporation or

national bank as consideration for services rendered rather than

Sas prohibited contributions.

The Commission in its regulations has recognized that funds

of a political committee could be invested and earn income. See

11 C.F.R. S 103.3(a). Similarly, the Commission has permitted

the sale or lease of a committee's contributor list (Advisory

Opinion 1979-18) and the sale of excess equipment and supplies

acquired in the course of the campaign (AO 1979-24), provided

that corporate purchaser or lessees pay the usual and normal

charge for the goods or services provided by the committee. See

also 11 C.F.R. S 100.7(a) (1) (iii) (A) and (B).
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The present transaction, however, is similar in many

respects to the proposed "credit card program" previously

considered by the Commission in Advisory Opinion 1979-17. In

that opinion request, the Commission considered several

alternative plans under which the Republican National Committee

would provide the prestige of its name, the loyalty of its

members, the endorsement of its leadership and the use of its

membership lists to several banks issuing credit cards such as a

VISA card. As a result, the issuing banks would be able to

eexpand their card holder base. In exchange, the banks would

CT* provide the RNC with either (a) the exclusive use of the monthly

statement as a vehicle for mailing RNC educational/promotional

materials to RNC credit card holders, (b) a one-time payment for

each RNC card issued or account activated as a result of the

solicitation, or (c) a negotiated fee on a monthly basis

7r representing a percentage of either total card holder sales or
C1. the finance charge balance on RNC credit card accounts. The

opinion request described the transaction as a "bargain struck at

arms length by the parties", with benefits and consideration

flowing back and forth between the parties much the same as in

any commercial relationship. However, the Commission determined

that the RNC proposal did not present the possibility of

characterizing the amounts received by the RNC and the services

rendered by the banks as bargained for consideration but rather

would be considered contributions from the banks and violative of

2 U.S.C. S 441b. Fundamental to the Commission's conclusion that



the plan would result in a violationof the Act was its

recognition of the distinction between income that a political

committee might produce using tangible assets anid, "the use of a

political organization's good will and the reputation of its

national leadership to promote a commercial enterprise in

exchange for a share of the income realized or anticipated by the

commercial enterprise". AO 1979-17, pg. 5-6.

In the present transaction, the DNC granted the Corporation

the exclusive right to mint and market commemorative medals

bearing the likeness of the candidates as the Committee's

0% campaign symbol and authorized the Corporation to make reference

to the Committee's designation of the medals as the "Official

Presidential Campaign Medals of the Democratic National

Committee" in advertising materials. In so doing, the Committee

sold, in essence, its good will and the reputation of its

national leadership to the Corporation in exchange for a share of

the income realized or anticipated. As such, the payments made

by the Corporation, as in the "credit card program", supra,

cannot be viewed simply as bargained for consideration, but

rather constitute contributions in violation of S 441b of the

Act.

Alternatively, the present transaction may be analyzed in

light of the Commission approach in Advisory Opinion 1976-50. In

that opinion, a corporation was authorized to produce and market

a shirt bearing the candidate's name. The corporation would pay

all expenses to produce and sell the shirts and would remit $1 of
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the $7.98 purchase price as a political contribution by the

purchaser to the candidate's campaign. The Commission concluded

that the proposed commercial arrangement was prohibited by

2 U.S.C. S 441b in that the corporation was advancing funds to

produce and market campaign materials with a portion of the

proceeds paid over to the candidate. In the present transaction,

the Corporation produced the medals, spent $100,000 on

advertising the Republican National Committee and Democratic

National Committee medals, and utilized their list of established

collectors, thereby advancing funds and contributing valuable

0 services to the Committee in violation of S 441b of the Act.

Finally, it should be noted that the narrow exception

recognized by the Commission in Advisory Opinion 1978-46 is

inapplicable to the present transaction. In that opinion, the

Commission, after analyzing the question of whether amounts paid

by corporate advertisers in convention programs and publications

of a political party could be treated as commercial transactions,

rather than political contributions, the Commission held that

such proceeds were contributions and prohibited under 2 U.S.C.

S 441b, although they could be placed in a separate bank account

of a non-federal political party committee for use only in state

and local elections if permitted by state law. Here, the

Committee deposited the two checks received from the Corporation

into its operating account, which the Committee used for federal

campaign purposes. See also AO 1981-3.
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RECOMMENDATION

Therefore, in light of the facts presented above, the Office

of General Counsel recommends that the Commission find probable

cause that the Franklin Mint violated 2 U.S.C. S 441b by making a

contribution to the DNC.

Date N Charles N. Steele
General Counsel

C,

w

4--



I
~41>

I
U
U
U
I
I

C"

0

Ho

I:
('4

Em
I
I
U
I
I
I



Charles N. Steele, Esq.
Office of General CounselFederal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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cu~t~SS CREcf7TARY
FEDERAL ELECTION COMMISSION

IES WASHINGTON. D.C. 20463 82J12 AS S

January 29, 1982

MEMORANDUM

TO :The Commission

FROM :Charles N. Steel~~
General Counsel

SUBJECT: MUR 1166

Attached for the Commission's review are briefs (3) stating
the position of the General Counsel on the legal and factual
issues of the above-captioned matter. Copies of these briefs and

0 letters notifying the respondents of the General Counsel's intent
to recommend to the Commission findings of probable cause to
believe and no probable cause to believe were mailed on January
29, 1982. Following receipt of the Respondent's reply to thisnotice, this Office will make a further report to the Commission.

Attachments

1. Briefs (3)
2. Letters to Respondents
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Frn~khn M int Corportior Frekkln Center, Punn-Ivai. 1001

Date October 3,

Pay
to the order of Democratic National Connittee $i0,0oooo

Ten thousand ,nd -------------

Morgar Gar.-nty Tru-st Company
OF NlW YORK
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Afchment 3
Page- 2 of 2

Mint Corporation Franklin Centcr, Pennsylvania 19091

C
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achment 2
a 2 of 2

Franklin Mfint Corporation Franklin Center. Pennsylvania 19091

'It-.

This check represents an advance against the $30,000 minimum guaranteed royally
.... provided for in the contract between the Democratic National Committee and The

_Frankiin Mint dated August 27, 1976.
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Attachment 1
Page 1 of 2

FRAN IN IINT CORP"OR1ATION
FrKtAKL|N CKZPTr.R. PEN SVYZVANtA iOO:

August 25, 1976

Democratic National Comwmittee
1625 M-assachusetts Avenue, NW 
Washington, D.C.

Gentlemen:

ThI.s letter sets forth our proposal to your organization
and, when accepted by you, will serve as the agreement between
us relatin to an offering and sale by Franklin MLit Corporation
('Franr=].in") of 1976 Democratic Presidential Campaign Medals as

described below. The medals will be offered for sale by Frarplin
in the following forms:

A sterling silver medal in a lucite display stand
2. A sterling silv:er medal with nech chain (pendant)
3. A sterling silver medal with 24kt gold electroplate jpendant)

V 4. An 183t gold medal with neck chain (pendant)

*The medals .will bear a reoroduction of the Demcratic Presi-
dential candidate on the obverse and the party's cmnpaign symbol
on the xeverse.

'ravik-lin wi3.l offer the medals for sale to 'Zhe genera. public
a -*L to F. an ii ' ' s cstabl5hshed collectors ccmeencing in SeDtember

"90' 1 1, means of dir- ct mail and !-ublication advertisin i' ,;th
c.-in : date for accezrtance of orders of N.ovember 2, 1976.

.. ranh .-n prcs2,nt.ly int e-nds to spend an acgregate cf $10,000f-7r- pv-L-i:-ztiLon ad, i..
or publ_&eisi;ci of t-e Democratic and ,u'-ican

PresideL tial C.".i. . ,.dals. Fran .in a;rees th- . an," .ncrease
e4 * sh-U A-1 - i2,- C :i~a,,irz.s .- sa I I.a uz! ct to your or inzza;ioS... .. .-* .. . ,? o

np[.rv a N

,,~/\
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2 of 2

Ycur organization agrees to designate the above-described
Democratic !residential Campnign medals as the Official Presi-

dential.Campaign Medals of the Democratic National Committee

and authorizes Franklin to mahe reference to such designation

in its advertising materials. In consideration thereof, and of

thie a.reements of yotlr organ..ation hereunder, Frankl.in is

willing to:

3. Pay to your organization a royalty equal to 15% of

Frannklin's net sales of said Democratic National
Committee 1976 Presidential Campaign Medals with a

minimum guaranteed royalty of $30,000. "Net sales"

shall mean Franklin's gross receipts from its sales

of said medals less returns, allowances and sales or

use taxes.

2. Provide to your committee at no charge a quantity of
the medals equivalent in retail value to $5,000.

Your organization further agrees that Franklin shall be. the

exc lusive organization authorized to mint and/or sell the Official

1976 Presidential Campaign Medals of the Democratic National Com-
n. ittee.

Your organization further agrees to provide for certificaticns

to the rredia concerning Frankin's advertising of the medals as

T required under applicable Federal law.

Would you kindly indicate your acceptance of the above agree-

ment by signing the duplicate copy of this letter enclosed herewith.

.Yours very truly,

FR7UIU!N. KINT CORPOR.ATIOU

r' a n - ;

" rnl .K = Dat.-i c ,. Jr.

Vice-Pesi nt

Accepted aiid agreed to -this

day of A,c>st, !7S

Dcowoc::A ic NaLio al -c;...-.t.
(, ...../_ttc/

/



FEDERAL- ELECTION COMMISSION
~ WASHINGTON, D.C. 20463

January 29, 1982,

James P. Mercurio, Esq.
Arent Fox, Kintner, Piolkin and Kahn
Washington, D.C. 20006

RE: MUR 1166

-Dear Dr. Mercurio:

Based on information ascertained in the normal course of

carrying out its supervisory responsibilities and information

supplied by your client, the Federal Election Commission, on

- December 2, 1980, found reason to believe that your client had

violated 2 U.S.C. S 441b and instituted an investigation
in this matter.

After considering all evidence available to the Commission,

LP the Office of the General Counsel is prepared to recomend that

the Commission find probable cause to believe that a violation
has occurred.

Submitted for your review is a brief stating the position

~-of the General Counsel on the legal and factual issues of the

case. Within fifteen days of your receipt of this notice, you

C~may file with the Secretary of the Commission a brief (10 copies

if possible) stating your position on the issues and replying
CNI to the brief of the General Counsel. (Three copies of such

Sbrief should also be forwarded to the Office of General Counsel,

if possible). The General Counsel's brief and any brief which

you may submit will be considered by the Commission before pro-

ceeding to a vote of probable cause to believe a violation has

occurred.

If you are unable to file a responsive brief within 15 days,

you may submit a written request to the Commission for an extension

of time in which to file a brief. The Commission will not grant

any extensions beyond 20 days.



James Mercurio, Esq.
Page 2 46

A finding of probable cause to believe requires that the
Office of General Counsel attempt for a period of not less than

thirty, but not more than ninety days to settle this matter

through a conciliation agreement.

Should you have any questions, please contact Thomas J.
Whitehead at (202) 523-4000.

General Counsel

Enclosure
Brief



BEFORE THE FEDERAL ELECTION COMMISSION

January 15, 1982

In the Matter of )
MUR 1166

The ABC Television Network )

GENERAL COUNSEL'S BRIEF

I. Statement of Facts

This matter was referred to the Office of General Counsel by

the Audit Division and is based on an audit of the Democratic

National Committee ("DNC") covering the period of January 1, 1976

through September 30, 1978.

r A. American Broadcasting Company

Among the records reviewed by the Audit Division is a

letter of February 13, 1976 from ABC Television Network, an

operational division of the American Broadcasting Companies, Inc.

("ABC"), addressed to Mr. Robert Strauss, Chairman of the DNC.

C% (Attachment I). This letter details the billing procedure used

by ABC in determining the DNC's bill for services provided by ABC

in the production and broadcasting of the DNC's July 26th and

17th, 1976 telethon. In addition, this letter states that ABC is

allowing the DNC a one-third political discount off a gross

billing figure of $48,990.69, thus reducing the DNC's obligation

to $32,660.46. The Commission found Reason to Believe that the

giving of this discount was in violation of 18 U.S.C. S 601

(currently 2 U.S.C. S 441b).

ABC responded, through its attorneys, to the Commission's

Notification of Reason to Believe by letter and attached
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memorandum dated March 11, 1981. It is ABC's contention that the

offer of free or discounted broadcast time - extended uniformly

to all similarly situated candidates and major political

parties - is not a political contribution, but ..

represents a unique public service by federally licensed

broadcast entities plainly outside the scope of 2 U.S.C. S 441b

and demonsrably compatible with the public interest." In

addition, ABC contends that federal communications law ..

affirmatively encourages broadcast licensees to afford political

17 candidates favorable treatment in terms of both the availability

and the cost of radio and television facilities for political

uses."

The granting of a one-third political discount by ABC to the

DNC for the DNC's telethon raises the specific issue of the

applicability of 2 U.S.C. S 441b(a) (formerly 18 U.S.C. S 610)

which provides that:

It is unlawful.. for any corporation
whatever, . . . to make a contribution
or expenditure in connection with any
election at which presidential and vice
presidential electors or a Senator or
Representative in, or a Delegate or
Resident Commissioner to Congress are to
be voted for, or in connection with any
primary election or political convention
or caucus held to select candidates for
any of the foregoing officers or for any
candidate, political committee, or other
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person to accept or receive any
contribution prohibited by this
section. 1/

The term "contribution or expenditure" is defined in

2 U.S.C. S 44lb(b)(2) (formerly 18 U.S.C. S 610) to include:

• . any direct or indirect payment,
distribution, loan, advance, deposit, or
gift of money, or any services, or
anything of value . . . to any
candidate, campaign committee, or
political party or organization, in
connection with any election to . . .
[Federal office]

In giving a political discount, ABC provided a service to

the DNC for a fee not routinely offered in the ordinary course of

business by ABC to its non-political customers. This discount

resulted in the DNC receiving a service - broadcast time - for a
(V

fee that was below ABC's normal commercial rate. See Advisory

tv) Opinion 1978-45. The difference between that normally charged

-"W and that actually charged - the political discount - is something

of value, because the DNC is required to pay less for the

broadcast time it received than it would have paid as a

commercial or non-political customer. Thus, utilizing the

foregoing definitional framework, it is apparent that the

"political discount" given by ABC to the DNC constituted the

1/ The DNC telethon took place on July 26 and 27, 1975. At that
time, 18 U.S.C. S 610 was the controlling statute; 18 U.S.C.
S 610 was carried over, almost verbatim, into the Federal
Election Campaign Act Amendments of 1976 and redesignated
2 U.S.C. S 441b(a).
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giving of something of value by a corporation to a political

committee.

Broadcast frequencies constitute a scarce resource that by

their very nature require government control. Red Lion Broadcast

Co., Inc. v. FCC,, 395 U.S. 367, 376 (1969). Consequently, unlike

the printed media, a broadcaster is required to be licensed (See

Communications Act of 1934, Title III, 48 Stat. 1081, as amended,

47 U.S.C. S 301 et seq.), and must balance what it might prefer

to do as a private entrepreneur with what it is required to do as

Nn a "public trustee". See Columbia Broadcasting Systems, Inc. v.

Democratic National Committee, 412 U.S. 94, 118 (1973). See also

Petrick "Equal Opportunities" and "Fairness" in Broadcast

Coverage of Politics Annals, AAPSS, 427, September 1976, 73 at

p. 82.

As a public trustee, a broadcaster can meet its obligations

to the public by providing a balanced coverage of issues and

events. A broadcaster has broad discretion in deciding how the

obligation can be met; see Columbia Broadcasting Systems, Inc. v.

Democratic National Committee, 412 U.S. 94, 118; 93 S. Ct. 2080;

see also, CBS, Inc. v. FCC, 101 S. Ct. 2813 (1981). For example,

the Fairness Doctrine applies to issues rather than persons but

applies to political broadcasts in that a broadcaster must

provide "reasonable opportunity" for presenting conflicting views

on controversial public issues. On the other hand, Section 315(a) of

the Communications Act (47 U.S.C. S315(a)) requires that equal

opportunities be provided to all other political candidates
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for a public office if one candidate for that office uses the

broadcast station (emphasis added; use of a broadcasting station

does not include appearance on bona fide newscast, news

interview, news documentary or on-the-spot coverage of bona fide

news event). Section 315(b) requires the lowest unit charge to

the candidate within the 45 day period preceding a primary

election and within the 60 day period preceding a general

election; Section 312(a) (7) of the Communications Act (47 U.S.C.

S 312(a) (7)) makes a broadcaster liable for revocation of his

license for "willful or repeated failure" to allow reasonable

access to or purchase of reasonable amounts of time to a legally

-v qualified Federal candidate. Unlike S 315(a) and (b),

S 312(a) (7) refers only to federal campaigns. Thus, a

broadcaster can partially meet its public trustee obligations by

providing time, either on a free or paid basis, to a legally

qualified candidate for federal office, see, e.g., Columbia

Broadcasting Systems,, Inc. v. Democratic National Committee,

ibid., pp 112-113 n.l2 (1973). Should a broadcaster fail

repeatedly, however, to meet its obligations by not allowing

reasonable access by a legally qualified candidate for federal

office, the Federal Communications Commission may revoke its

broadcast license. See Section 312(a) (7) of The Communications

Act (47 U.S.C. S 312 (a) (7)) .

once a broadcater permits a candidate for any public office

the use of the broadcasting station, that broadcaster must allow

all other candidates for that office "equal opportunities" to use
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the broadcast facilities. See Section 315 of The Communications

Act (47 U.S.C. S 315). "Equal opportunities" require the

broadcaster to charge the same rates to all candidates for the

same office. Moreover, it requires that all candidates for the

same office have the right to purchase an equal amount of

broadcast time, and that broadcast time must have the potential

of reaching an audience of approximately the same size. Thus, if

one candidate places a number of two minute advertisements at $X

per minute on prime time television with ABC, then other

candidates for the same office must also be able to obtain an

equivalent number of two minute advertisements on prime time

television from ABC at the same rate. The Law of Political

V Broadcasting and Cablecasting: A Political Primer, 43 Fed.

Reg. 36342, 36369-36372 (August 16, 1978).

In addition to the broadcasters' obligation of reasonable

access and "equal opportunities", Section 315(b) of the

Communications Act (47 U.S.C. S 315(b)), regulates what

broadcasters can charge a legally qualified candidate for federal

office within 45 days of a primary election or within 60 days of

a general election. (Emphasis added). Thus, for example:

[i]f [ABC] charges $1,000 for a single
prime-time 60-second spot on Saturday
nights, but reduces this rate for
commercial advertisers to $750 a spot if
they buy at least 100 spots, then it
must sell a candidate a prime-time
Saturday night 60-second spot for $750,
even if he buys only one.

The Law of Political Broadcasting and Cablecasting: A Political
Primer, 43 Fed. Reg. 36342, 36376 (August 16, 1978).



-7-

This has been called the "lowest unit rate charge" and does not

preclude a broadcaster from charging a rate below the unit rate

available or from charging the lowest unit rate - a political

discount - prior to 45 days before a primary election or 60 days

before a general election. In addition, Section 315(b) precludes

a station from charging higher than its regular commercial rates

for political broadcasts that are "uses" outside of the

respective 45 and 60 day periods. 2/ Section 315(b) does not

prohibit, however, a station from charging higher than its

regular commercial rates for political broadcasts that are not a

"use". Nevertheless, such higher charges could raise serious

questions of whether the station was serving the public interest

and would be a factor considered in renewal of the station's
V1 license. The Law of Political Broadcasting and Cablecasting: A

Political Primer, 43 Fed. Reg. 36342, 36380 (August 16, 1978).

Indisputably, television is the single most efficient means

C"f of reaching the general public in either a national or state

election. See A Study of Access to Television for Political

Candidates Institute of Politics, John F. Kennedy School of

2/ In general, any broadcast or cablecast of a candidate's voice
of picture is a "use" of a station or cable system by the
candidate if the candidate's participation in the program or
announcement is such that he or [she] will be identified by
members of the audience. The Law of Political Broadcasting and
Cablecasting: A Political Primer, 43 Fed. Reg. 36342, 36359
(August 16, 1978).
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Government, Harvard University, May 1978 at p. 1. There can be

no doubt that Congress is aware of and deeply concerned over the

ever increasing costs of campaigning caused by the increased use

of television. In no place has this concern been more fully

expressed than in the Senate floor debate of the Federal Election

Campaign Act of 1971. Here, Senator Pastore discussed both the

equal opportunities requirement of Section 315(a) of the

Communications Act (47 U.S.C. S 315(a)) and what is now known as

the lowest unit rate rule, currently codified in 47 U.S.C. S

315(b). Senator Pastore spoke of the spiraling costs of

campaigning for elective office and "the threat these costs pose

to the integrity of our democratic system." 92 cong. Rec. 28792

(1971). Although the granting of a "political discount" by ABC

to the DNC is not the type of political activity contemplated by

Congress during its discussion of the Federal Election Campaign

act of 1971, there can be no doubt Congress was concerned by the

high cost of campaigning. Senator Pastore made this point quite

clear when he said:

The overwhelming preponderance of the
testimony before the [Subcommittee on
Communications of the Commerce
Committee] indicates that the rapidly
escalating costs of campaigning for
public office poses a real and imminent
threat to the integrity of the electoral
process.

92 Cong. Rec. 28795 (1977).

Admittedly, the facts presented in the matter at hand do not

present a situation where there was "a legally qualified
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candidate" running for federal office. The DNC's telethon of

July 26th and 27th, 1975 was not run for the purpose of

advocating the election of any one individual to federal office

but to retire the debts of the DNC. In turn, these debts were

incurred by two Democratic candidates for the presidency in the

1968 election - Hubert Humphrey and Robert Kennedy - and assumed

by the DNC after that election. Though ABC was neither obliged

to sell the DNC time for the airing of its telethon nor was it

obliged to grant "a political discount", it appears that ABC was

attempting to fulfill its legally mandated obligation of public

0 _ trustee - an obligation that ABC has a broad discretion in

deciding how to meet. Failure to meet this obligation could cost

lt ABC its license to broadcast. See Columbia Broadcasting systems

Inc. v. Democratic National Committee, 412 U.S. 94, 118 (1973).

See also CBS, Inc. v. FCC, 101 S. Ct. 2813 (1981). See also,

e.g., Section 312(a) (7) of the Communciations Act (47 U.S.C.

S 312 (a) (7)) 3/

Against this background, ABC gave the DNC what it labelled

as "a political discount" in the rate it charged the DNC for the

3/ In A Study of Access to Television for Political Candidates
Institute of Politics, John F. Kennedy School of Government,
Harvard University, May 1978, p. 87, 88, ABC and NBC are lauded
for their "public spirited attitude" for having a long-standing
policy of selling time to a political candidate at discounts of
33 percent and 50 percent, respectively. Although ABC is not,
strictly speaking, a licensee, as the Supreme Court noted in CBS,
Inc. v. FCC, 101 S. Ct. 2813 n.14 (1981), "each [network] is 'a
multi-station license fully reachable [as to its licenses] by
[the express] revocation authority' granted under S 312(a) (7)."1
74 FCC 2d at 640 n.10.
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time the DNC purchased; this discount amounted to a savings of

$16,330.23. It is this Office's opinion that given ABC's

responsibilities as a public trustee and given the requirements

of equal opportunities, reasonable access, and the lowest unit

rate charge, this discount should not be considered a corporate

contribution. This Office believes that there are sufficient

safeguards provided by the Federal Communications Act and the

regulations promulgated by the Federal Communications Commission

to prevent undue corporate influence in the political process.

This opinion is based on the fact that ABC, as a broadcaster, is

CM prevented by this body of law from exercising its considerable

influence in a partisan manner to favor one candidate or

political party over another candidate or political party. Thus,

we recommend that the Commission find that ABC's political

discount should not be considered a corporate contribution in

contravention of 2 U.S.C. S 441b. The Office of General Counsel

is of the opinion, however, that the major purpose behind ABC's

granting of this political discount was not to make a

contribution in connection with or to influence a federal

election, but to fulfill ABC's obligations as a public trustee.

See Advisory Opinions 1980-128, 1980-30, 1980-20, 1980-95 and

1978-18. Indeed, should ABC fail to fulfill its obligations of

public trustee, particularly in this sensitive area, it could face

the loss of its rights to brodcase. Moreover, the Office of General

Counsel is of the opinion that because of the fact that a broadcaster

has a unique position and role as a public trustee, a position not
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shared by its brethren in the printed media, the Office of

General Counsel is of the opinion that this fact alone requires

that the matter at hand be distinguished from the facts. presented

in Advisory Opinion 1978-45 and that granting of the political

discount by ABC should not be considered to be a corporate

contribution.

Recommendation

Therefore, in light of the facts presented above, the Office

- of General Counsel recommends that the Commission find no

probable cause that the ABC Television Network violated 2 U.S.C.

S 441b by making a contribution to the DNC.

Date C h /rles N. St eT e
General Counsel
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AUC TeISVLlon "etwork 1=30 Avenue of he* ANW NeWYok. NewAok 109 T"eet WW 21211 -77?

Chales C Alen
V"ce Pqs.e i Sales Adnr straton

February 13, 1976

Mr. Robert S. Strauss
Chairman
Democratic National Coimmittee
1625 Massachusetts Ave., N.W..
Washington, D. C. 20036

Dear Bob:

CNI Although the outside possibility remains that some billing may straggle in
* for super slide use by stations, we feel thaL Lhis is improbable. Therefore,
this letter will serve to settle accounts for the July 26-27, 1975 DNC

, Telethon with the understanding that future billing, if any, will be quickly
settled.

.... In a letter October 31, 1975, we attached a check for $110,000 on account
for an indicated rebate of $116,443. We withheld the $6,443 as a contingency

. for rddition .l billing for suoer sCioez, Cc - "- h ^Ly :h.
actriuzabie to super slides as indicated in that letter was, in effect,

"r reduced to $12,807 in order to preserve the contingency for additional
i- billing. The gross billing figure, which we now hope will be final for

super slides, is $48,990.69, which becomes $32,660.46 after granting the
¢.' one-third political discount. The gross billing for super slides known

- I-isfalanduse'd as a basis for the rebate listed in October was $44,624.41,
which nets out to a rounded $29,750 after political discount.. This leaves
a net difference in ccst to you of $2,910, which, when subtracted from the
aforel-entioned contingency reserve of $6,443, leaves a rebate due the DNC
of $3,533, chec: attached.

Bob, our very best wishes go to you and Kitty. If we can be of any further
service, please let us know.

Very truly yours,.

Charles C. Allen

Att.

A..,... . . . 5 ..



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

January 29, 1982

Carl R. Ramey# Esq.
McKennar Wilkinson and Kittner
1150 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1166

Dear Mr. Ramey:

Based on information ascertained in the normal course of
Scarrying out its supervisory responsibilities, the Federal

Election Commission, on December 2, 1980, found reason to
~4believe that your client had violated 2 U.S.C. S 441b.

After considering all the evidence available to the

S Commission, the Office of the General Counsel is prepared to
recommend that the Commission find no probable cause to believe
that a violation has occurred. The Commission may or may not
approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position
of the General Counsel on the legal and factual issues of the

S case. Within fifteen days of your receipt of this notice, you
may file with the Secretary of the Commission a brief (ten copies
if possible) stating your position on the issues and replying to

the brief of the General Counsel. Three copies of such brief
should also be forwarded to the Office of General Counsel, if
possible. The General Counsel's brief and any brief which you
may submit will be considered by the Commission before proceeding
to a vote of no probable cause to believe a violation has occurred.

Should you have any questions, please contact Thomas S.
Whitehead at (202) 523-4000.

General Counsel

Enclos ure
Brief



BEFORE THE FEDERAL ELECTION COMMISSION

January 15, 1982

In the Matter of )
) MUR 1166

The Democratic National )
Committee )

GENERAL COUNSEL'S BRIEF

I. Statement of Facts

This matter was referred to the Office of General Counsel by

the Audit Division and is based on an audit of the Democratic

National Committee ("DNC") covering the period of January 1, 1976

through September 30, 1978.

On September 8, 1976, the DNC deposited in its operating

account a check-for $20,000 from the Franklin mint Corporation

(see Attachment I), and on October 29, 1976, deposited in its

operating account a second check for $10,000 from the Franklin

.C- Mint Corporation (See Attachment I). When the Audit staff

inquired about the checks, the committee explained that these were

royalty payments resulting from an agreement entered into during

August of 1976 with the Franklin Mint Corporation ("the

Corporation") for the use of the Democratic Party's campaign

symbol: The Committee provided the Audit staff with a copy of the

agreement (See Attachment II), which contains the following

terms:

a) The Corporation would offer for sale gold and silver

medals in four different forms, all of which would bear

a reproduction of the Democratic Presidential
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candidates on the obverse and the party's campaign

symbol on the reverse.

b) The Corporation would offer the medals for sale to the

general public and to its established collectors

commencing in September of 1976 by means of direct mail

and publication advertising with a closing date for

acceptance of orders of November 2, 1976.

c) The Corporation would spend an aggregate of $100,000

for publication advertising of the Republican and

Democratic Presidential campaign medals. 1/ Any

increase in this advertising budget would be subject to

the Committee's approval.

d) The DNC would agree to designate the medals as the

official Presidential Campaign Medals of the Democratic

National Committee and would authorize the Corporation

to make reference to this designation in its*

advertising materials.

e) In consideration of the DNC's agreement, the

Corporation would:

1/ On approximately the same date, the corporation entered into
an identical agreement with the Republican National Committee.
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1) Pay the DNC royalty of 15% of the net sales of the

Campaign Medals with a minimum guarangeed royalty

of $30,000.

2) Provide to the DNC at no charge a quantity of

medals with a retail value of $5,000. 2/

f) The DNC would grant the Corporation the exclusive right

to mint and/or sell the Official 1976 Presidential

Campaign Medals of the Democratic National Committee,

and would further provide for certifications to the

media concerning the Corporation's advertising of the

medals as required under applicable Federal law.

g) The DNC agreed to the Corporation's proposal but

reserved the right to have prior approval of the design.

DNC records Show a letter dated February 13, 1976, from the

American Broadcasting Company ("ABC") addressed to Mr. Robert

Strauss, chairman of the Democratic National Committee, detailing

:, the billing procedure used by ABC in determining the DNC's bill

e, for services provided by ABC in the production and broadcasting of

the DNC's 1975 telethon. This letter states that ABC is allowing

the DNC a one-third political discount off a gross billing figure

of $48,990.69, thus reducing the DNC's obligation to $32,660.46

(See Attachment III).

2/ The DNC was uncertain whether the $5,000 worth of medals had
ever been received, and the audit staff found no indication in the
DNC's records that the medals were received.
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The final matter disclosed in the audit review was the

acceptance by the DNC of twenty corporate and labor union checks

totaling $660.95 received from the sale of books and campaign

seminars.. The DNC contends that the $660.95 represents the sale

of goods created by it in the normal course of carrying out its

business as a national political party.

On December 2, 1980, the Commission found reason to believe

that the DNC violated Section 441b(a) of the Federal Election

Campaign Act ("the Act") by: (1) 'accepting a corporate

contribution from the Franklin Mint Corporation (Franklin Mint) in

the amount of $30,000;.(2) accepting a corporate contribution

from ABC Television Network ("ABC") in the amount of $16,330.23;

and (3) accepting twenty corporate and labor union contributions

in the amount of $660.95. In addition, the Commission found

reason to believe that the DNC violated 2 U.S.C. S 434(b) for

failing to list the receipt of these funds as contributions. The

DNC was so notified of the Commission's finding and responded to

these findings.

II. Legal Analysis

A. Franklin Mint Royalty Payment

The Franklin Mint Corporation is a corporation duly

organized under the laws of the state of Delaware. See Franklin

Mint Corporation v. Franklin Mint, Ltd.,. 360 F. Supp. 478 (1973).

Thus, the campaign medals transaction raises the specific issue

of the applicability of 2 U.S.C. S 441b(a), which provides that:



---

It is unlawful for any . . . corporation
whatever . . . to make a contribution or
expenditure in connection with any
election to . . . [Federal] office.

The term "contribution or expenditure" is defined in

2 U.S.C. S 441b to include:

any direct or indirect payment,
distribution, loan, advance, or gift of
money or any services or anything of
value . . . to any candidate, campaign
committee, or political party or
organization, in connection with any
election to . . . [Federal] office . . .

Section 441b(b)(2) contains a narrow exception for loans

C made by national or State banks in accordance with banking laws

and in the normal course of business. There is no other explicit

statutory exception from S 441b(a) that would permit a political

party organization to view payments from a corporation or national

bank as consideration for services rendered rather than as

C prohibited contributions.

The Commission in its regulations has recognized that funds

of a political committee could be invested and earn income. See

11 C.F.R. S 103.3(a). Similarly, the Commission has permitted the

sale or lease of a committee's contributor list (Advisory Opinion

1979-18) and the sale of excess equipment and supplies acquired

in the course of the campaign (AO 1979-24), provided that

corporate purchaser or lessees pay the usual and normal charge for

the goods or services provided by the committee. See also

11 C.F.R. S 100.7(a) (1) (iii) (A) and (B).
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The present transaction, however, is similar in many

respects to the proposed "credit card program" previously

considered by the Commission in Advisory Opinion 1979-17. In that

opinion request, the Commission considered several alternative

plans under which the Republican National Committee would provide

the prestige of its name, the loyalty of its members, the

endorsement of its leadership and the use of its membership lists

to several banks issuing credit cards such as a VISA card. As a

result, the issuing banks would be able to expand their card

holder base. In exchange, the banks would provide the RNC with

either (a) the exclusive use of the monthly statement as a vehicle

for mailing RNC educational/promotional materials to RNC credit

L"card holders, (b) a one-time payment for each RNC card issued or

account activated as a result of the solicitation, or (c) a

Snegotiated fee on a monthly basis representing a percentage of

either total card holder sales or the finance charge balance on

RNC credit card accounts. The opinion request described the

transaction as a "bargain struck at arms length by the parties",

with benefits and consideration flowing back and forth between the

parties much the same as in any commercial relationship.

However, the Commission determined that the RNC proposal did not

present the possibility of characterizing the amounts received by

the RNC and the services rendered by the banks as bargained for

consideration but rather would be considered contributions from

the banks and violative of 2 U.S.C. S 441b. Fundamental to the

Commission's conclusion that the plan would result in a violation
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of the Act was its recognition of the distinction between income

that a political committee might produce using tangible assets

and, "the use of a political organization's good will and the

reputation of its national leadership to promote a commercial

enterprise in exchange for a share of the income realized or

anticipated by the commercial enterprise". AO 1979-17# pg. 5-6.

In the present transaction, the DNC granted the Corporation

the exclusive right to mint and market commemorative medals

bearing the likeness of the candidates as the Committee's campaign

symbol and authorized the Corporation to make reference to the

Committee's designation of the medals as the "Official

Presidential Campaign Medals of the Democratic National Committee"

in advertising materials. In so doing, the Committee sold, in

essence,, its good will and the reputation of its national

leadership to the Corporation in exchange for a share of the

income realized or anticipated. As such, the payments made by the

Corporation, as in the "credit card program", supra, cannot be

viewed simply as bargained for consideration, but rather

constitute contributions in violation of S 441b of the Act.

Alternatively, the present transaction may be analyzed in

light of the Commission approach in Advisory Opinion 1976-50. In

that opinion, a corporation was authorized to produce and market

a shirt bearing the candidate's name. The corporation would pay

all expenses to produce and sell the shirts and would remit $1 of

the $7.98 purchase price as a political contribution by the

purchaser to the candidate's campaign. The Commission concluded
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that the proposed commercial arrangement was prohibited by

2 U.S.C. S 441b in that the corporation was advancing funds to

produce and market campaign materials with a portion of the

proceeds paid over to the candidate. In the present transaction,

the Corporation produced the medals, spent $100,000 on

advertising the Republican National Committee and Democratic

National Committee medals, and utilized their list of established

collectors, thereby advancing funds and contributing valuable

services to the Committee in violation of S 441b of the Act.

Finally, it should be noted that the narrow exception

recognized by the Commission in Advisory Opinion 1978-46 is

inapplicable to the present transaction. In that opinion, the

Commission, after analyzing the question of whether amounts paid

by corporate advertisers in convention programs and publications

of a political party could be treated as commercial transactions,

rather than political contributions, the Commission held that

such proceeds were contributions and prohibited under 2 U.S.C.

S 441b, although they could be placed in a separate bank account

of a non-federal political party committee for use only in state

and local elections if-permitted by state law. Here, the

Committee deposited the two checks received from the Corporation

into its operating account, which the Committee used for federal

campaign purposes. See also AO 1981-3.

B. American Broadcasting Company

Among the records reviewed by the Audit Division is a

letter of February 13, 1976 from ABC Television Network, an
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operational division of the American Broadcasting Companies, Inc.

("ABC"), addressed to Mr. Robert Strauss, Chairman of the DNC.

(Attachment III). This letter details the billing procedure used

by ABC in determining the DNC's bill for services provided by ABC

in the production and broadcasting of the DNC's July 26th and

17th, 1976 telethon. In addition, this letter states that ABC is

allowing the DNC a one-third political discount off a gross

billing figure of $48,990.69, thus reducing the DNC's obligation

to $32,660.46. The Commission found Reason to Believe that the

giving of this discount was in violation of 18 U.S.C. S 601

(currently 2 U.S.C. S 441b).

ABC responded, through its attorneys, to the Commission's

Notification of Reason to Believe by letter and attached

memorandum dated March 11, 1981. It is ABC's contention that the

. offer of free or discounted broadcast time - extended uniformly

t- to all similarly situated candidates and major political

parties - is not a political contribution, but " . . . represents

a unique public service by federally licensed broadcast entities

plainly outside the scope of 2 U.S.C. S 441b and demonsrably

compatible with the public interest." In addition, ABC contends

that federal communications law " . . . affirmatively encourages

broadcast licensees to afford political candidates favorable

treatment in terms of both the availability and the cost of radio

and television facilities for political uses."

The granting of a one-third political discount by ABC to the

DNC for the DNC's telethon raises the specific issue of the



0 S
-10-

applicability of 2 U.S.C. S 441b(a) (formerly 18 U.S.C. S 610)

which provides that:

It is unlawful . . • for any corporation
whatever, . . . to make a contribution
or expenditure in connection with any
election at which presidential and vice
presidential electors or a Senator or
Representative in, or a Delegate or
Resident Commissioner to Congress are to
be voted for, or in connection with any
primary election or political convention
or caucus held to select candidates for
any of the foregoing officers or for any
candidate, political committee, or other
person to accept or receive any
contribution prohibited by this
section. 3/

The term "contribution or expenditure" is defined in

2 U.S.C. S 441b(b)(2) (formerly 18 U.S.C. S 610) to include:

.0 . any direct or indirect payment,
distribution, loan, advance, deposit, or
gift of money, or any services, or
anything of value . . . to any

Ncandidate, campaign committee, or
political party or organization, in
connection with any election to .

[Federal office]

In giving a political discount, ABC provided a service to

the DNC for a fee not routinely offered in the ordinary course of

business by ABC to its non-political customers. This discount

./ The DNC telethon took place on July 26 and 27, 1975. At that
time, 18 U.S.C. S 610 was the controlling statute; 18 U.S.C.
S 610 was carried over, almost verbatim, into the Federal
Election Campaign Act Amendments of 1976 and redesignated
2 U.S.C. S 441b(a).
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resulted in the DNC receiving a service - broadcast time - for a

fee that was below ABC's normal commercial rate. See Advisory

Opinion 1978-45. The difference between that normally charged

and that actually charged - the political discount - is something

of value, because the DNC is required to pay less for the

broadcast time it received than it would have paid as a

commercial or non-political customer. Thus, utilizing the

foregoing definitional framework, it is apparent that the

"political discount" given by ABC to the DNC constituted the

giving of something of value by a corporation to a political

.committee.

Broadcast frequencies constitute a scarce resource that by

their very nature require government control. Red Lion Broadcast

~., Co., Inc. v. FCC, 395 U.S. 367, 376 (1969). Consequently, unlike

' the printed media, a broadcaster is required to be licensed (See

Communications Act of 1934, Title III, 48 Stat. 1081, as amended,

47 U.S.C. S 301 et seq.), and must balance what it might prefer

to do as a private entrepreneur with what it is required to do as

a "public trustee". See Columbia Broadcasting Systems, Inc. v.

Democratic National Committee, 412 U.S. 94, 118 (1973). See also

Petrick "Equal Opportunities" and "Fairness" in Broadcast

Coverage of Politics Annals, AAPSS, 427, September 1976, 73 at

p. 82.

As a public trustee, a broadcaster can meet its obligations

to the public by providing a balanced coverage of issues and

events. A broadcaster has broad discretion in deciding how the
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obligation can be met; see Columbia Broadcasting Systems, Inc. v.

Democratic National Committee, 412 U.S. 94, 118; 93 S. Ct. 2080;

see also, CBS, Inc. v. FCC, 101 S. Ct. 2813 (1981). For example,

although the Fairness Doctrine applies to issues rather than

persons, it applies to political broadcasts in that a broadcaster

must provide "reasonable opportunity" for presenting conflicting

views on controversial public issues. On the other hand,

Section 315(a) of the Communications Act (47 U.S.C. S 315(a))

requires that equal opportunities be provided to all other

Npolitical candidates for a public office if one candidate for

that office uses the broadcast station (emphasis added; use of a

broadcasting station does not include appearance on bona fide

newscast, news interview, news documentary or on-the-spot

coverage of bona fide news event). Section 315(b) requires the

lowest unit charge to the candidate within the 45 day period

preceding a primary election and within the 60 day period

preceding a general election; Section 312(a) (7) of the

Communications Act (47 U.S.C. S 312(a) (7)) makes a broadcaster

liable for revocation of his license for "willful or repeated

failure" to allow reasonable access to or purchase of reasonable

amounts of time to a legally qualified Federal candidate. Unlike

S 315(a) and (b), S 312(a) (7) refers only to federal campaigns.

Thus, a broadcaster can partially meet its public trustee

obligations by providing time, either on a free or paid basis, to

a legally qualified candidate for federal office, see, e.g.,

Columbia Broadcasting Systems, Inc. v. Democratic National

Committee, ibid., pp 112-113 n.12 (1973). Should a
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broadcaster fail repeatedly, however, to meet its obligations by

not allowing reasonable access by a legally qualified candidate

for federal office, the Federal Communications Commission may

revoke its broadcast license. See Section 312(a) (7) of The

Communications Act (47 U.S.C. S 312(a) (7)).

Once a broadcater permits a candidate for any public office

the use of the broadcasting station, that broadcaster must allow

all other candidates for that office "equal opportunities" to use

the broadcast facilities. See Section 315 of The Communications

Act (47 U.S.C. S 315). "Equal opportunities" require the

broadcaster to charge the same rates to all candidates for the

same office. moreover, it requires that all candidates for the

same office have the right to purchase an equal amount of

broadcast time, and that broadcast time must have the potential of

C' reaching an audience of approximately the same size. Thus, if

one candidate places a number of two minute advertisements at $X

per minute on prime time television with ABC, then other

candidates for the same office must also be able to obtain an

equivalent number of two minute advertisements on prime time

television from ABC at the same rate. The Law of Political

Broadcasting and Cablecasting: A Political Primer, 43 Fed.

Reg. 36342, 36369-36372 (August 16, 1978).

In addition to the broadcasters' obligation of reasonable

access and "equal opportunities",, Section 315(b) of the

Communications Act (47 U.S.C. S 315(b)), regulates what

broadcasters can charge a legally qualified candidate for federal
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office within 45 days of a primary election or within 60 days of

a general election. (Emphasis added). Thus, for example:

[ijf [ABC] charges $1,000 for a single
prime-time 60-second spot on Saturday
nights, but reduces this rate for
commercial advertisers to $750 a spot if
they buy at least 100 spots, then it
must sell a candidate a prime-time
Saturday night 60-second spot for $750,
even if he buys only one.

The Law of Political Broadcasting and Cablecasting: A political

Primer, 43 Fed. Reg. 36342, 36376 (August 16, 1978).

This has been called the "lowest unit rate charge" and does not

c- preclude a broadcaster from charging a rate below the unit rate

9 available or from charging the lowest unit rate - a political

discount - prior to 45 days before a primary election or 60 days

before a general election. In addition, Section 315(b) precludes

a station from charging higher than its regular commercial rates

r-% for political broadcasts that are "uses" outside of the respective

45 and 60 day periods. Y/ Section 315(b) does not prohibit,

however, a station from charging higher than its regular

commercial rates for political broadcasts that are not a "use".

Nevertheless, such higher charges could raise serious questions

Y/ In general, any broadcast or cablecast of a candidate's voice
of picture is a "use" of a station or cable system by the
candidate if the candidate's participation in the program or
announcement is such that he or (she] will be identified by
members of the audience. The Law of Political Broadcasting and
Cablecasting: A Political Primer, 43 Fed. Reg. 36342, 36359
(August 16, 1978).
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of whether the station was serving the public interest and would

be a factor considered in renewal of the station's license. the

Law of Political Broadcasting and Cablecasting: A Political

Primer, 43 Fed. Reg. 36342, 36380 (August 16, 1978).

Indisputably, television is the single most efficient means

of reaching the general public in either a national or state

election. See A Study of Access to Television for Political

Candidates Institute of Politics., John F. Kennedy School of

Government, Harvard University, May 1978 at p. 1. There can be

no doubt that Congress is aware of and deeply concerned over the

ever increasing costs of campaigning caused by the increased use

of television. In no place has this concern been more fully

expressed than in the Senate floor debate of the Federal Election

Campaign Act of 1971.- Here, Senator Pastore discussed both the

equal opportunities requirement of Section 315(a) of the

Communications Act (47 U.S.C. S 315(a)) and what is now known as

the lowest unit rate rule, currently codified in 47 U.S.C.S

315(b). Senator Pastore spoke of the spiraling costs of

campaigning for elective office and "the threat these costs pose

to the integrity of our democratic system." 92 cong. Rec. 28792

(1971). Although the granting of a "political discount" by ABC

to the DNC is not the type of political activity contemplated by

Congress during its discussion of the Federal Election Campaign

act of 1971, there can be no doubt Congress was concerned by the

high cost of campaigning. Senator Pastore made this point quite

clear when he said:
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The overwhelming preponderance of the
testimony before the (Subcommittee on
Communications of the Commerce Committee)
indicates that the rapidly escalating
costs of campaigning for public office
poses a real and imminent threat to the
integrity of the electoral process.

92 Cong. Rec. 28795 (1977).

Admittedly, the facts presented in the matter at hand do not

present a situation where there was "a legally qualified

candidate" running for federal office. The DNC's telethon of

July 26th and 27th, 1975 was not run for the purpose of

advocating the election of any one individual to federal office

~. but to retire the debts of the DNC. In turn, these debts were

incurred by two Democratic candidates for the presidency in the

1968 election - Hubert Humphrey and Robert Kennedy - and assumed

by the DNC after that election. Though ABC was neither obliged

to sell the DNC time for the airing of its telethon nor was it

obliged to grant "a political discount", it appears that ABC was

S attempting to fulfill its legally mandated obligation of public

trustee - an obligation that ABC has a broad discretion in

deciding how to meet. Failure to meet this obligation could cost

ABC its license to broadcast. See Columbia Broadcasting systems,

Inc. v. Democratic National Committee, 412 U.S. 94, 118 (1973).

See also CBS, Inc. v. FCC, 101 S. Ct. 2813 (1981). See also, e.g.,
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Section 312(a) (7) of the Communciations Act (47 U.s.c.

S 312(a) (7)). I~/

Against this background, ABC gave the DNC what it labelled

as "a political discount" in the rate it charged the DNC for the

time the DNC purchased; this discount amounted to a savings of

$16,330.23. It is this Office's opinion that given ABC's

responsibilities as a public trustee and given the requirements

of equal opportunities, reasonable access, and the lowest unit

rate charge, this discount should not be considered a corporate

Scontribution. This Office believes that there are sufficient

*safeguards provided by the Federal Communications Act and the

regulations promulgated by the Federal Communications Commission

to prevent undue corporate influence in the political process.

This opinion is based on the fact that ABC, as a broadcaster, is

C prevented by this body of law from exercising its considerable

Sinfluence in a partisan manner to favor one candidate or

In A Study-of Access to Television for Political Candidates
Institute of Politics, John F. Kennedy School of Government,
Harvard University, May 1978, p. 87, 88, ABC and NBC are lauded
for their "public spirited attitude" for having a long-standing
policy of selling time to a political candidate at discounts of
33 percent and 50 percent, respectively. Although ABC is not,
strictly speaking, a licensee, as the Supreme Court noted in CBS,
Inc. v. FCC, 101 S. Ct. 2813 n.14 (1981), "each [network] is 'a

multi-station license fully reachable [as to its licenses] by
[the express] revocation authority' granted under S 312(a) (7)."
74 FCC 2d at 640 n.10.



political party over another candidate or political party. Thus,

we recommend that the Commission find that ABC's political

discount should not be considered a corporate contribution in

contravention of 2 U.S.C. S 44lb.

C. The Receipt of Twenty Corporate Checks and One
Labor Union Check

The final matter disclosed in the audit review was the

acceptance by the DNC of 20 corporate checks and one labor union

check totalling $660.95 received from the sale of books and

campaign seminars.

These corporate and labor union receipts also raise the

specific issue of the applicability of 2 U.S.C. S 441b.

The Commission has previously stated that the mere fact a

person receives something of value in return does not render, in

and of itself, a payment made to a political committee a

commercial sale rather than a political contribution. Moreover,

even if the primary purpose of the DNC in selling the goods and

services in question is cost recovery or loss reduction, the

amount of the payment by the purchaser still results in a

contribution to-the DNC, since the DNC is receiving funds that

will be available for its political purpose. See Advisory

Opinions 1976-76, 1979-17, 1978-46, 1975-87 and 1975-15.

The DNC has presented evidence, however, that indicates that

the sale of the goods in question was the sale of excess campaign

manuals created by the DNC in the ordinary course of its

operations as the party committee of a national party, and thus
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within the category of commercial activity permitted by the

Commission. See Advisory Opinions 1979-18, 1979-24, and 1979-76.

According to the DNC, the goods in question were campaign manuals

used by the DNC in conducting campaign seminars run by it to

train Democratic candidates and party activists in the art of

campaigning. These manuals covered "fundraising media, in-house
polling, targeting and democraphic research, building a volunteer

organization, get-out-the-vote activities, and campaign planning

and budgeting." After conducting these seminars, the DNC contends

it had extra copies of these manuals remaining and numerous

requests from parties not in attendance at the seminars to

purchase copies of these manuals.

It is the opinion of the Office of General Counsel that the

conducting of campaign seminars by the DNC, or any other
political party, is a function that is part of the normal course

of operations for a party committee or a political party, and that

these manuals were developed primarily for the DNC's own purpose

of educating others. Moreover, there is no evidence to indicate

that the purchase price of these manuals exceeded the usual and

normal charge for such a manual. An additional issue raised by

the facts in this transaction is basically: what can a national

political party, as defined by 2 U.S.C. S 431(14), that is vested

with the capacity of continued existence, do with excess or

obsolete equipment without violating S 441b of the Act? The

Commission has addressed the issue of the disposal of excess and

obsolete equipment on two prior occasions in Commission Advisory
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opinions 1979-24 and 1979-76. The former opinion was given by the

Commission to Mr. Ronald Hein, an unsuccessful candidate for

Congress in 1978, who in addition to maintaining an open campaign

committee under the Act, also maintained an active state campaign

committee that under applicable state law could receive corporate

contributions. Mr. Hein asked the Commission if his

congressional committee could sell excess house signs and a

typewriter to his state political committee, which had co-mingled

corporate and labor monies, or to a state-registered political

action committee, which otherwise did not qualify under federal

law for contributions to a federal campaign. The Commission

answered that a non-qualified PAC or the state political

committee could purchase the excess campaign equipment, the house

signs and a typewriter, from Mr. Hein's federal committee so long

as the price paid for the excess equipment is no greater than the

usual and normal charge of those specific materials. The latter

Advisory Opinion, 1979-76, was issued by the Commission at the

request of Mr. Richard B. Dingman, Treasurer of the RSC Campaign

Fund ("RSC"). Mr. Dingman sought to determine whether RSC could

sell a book which it intended to publish to individuals for a

profit and to corporations, not at a profit, but to recover its

costs, if RSC should be unable to find sufficient individual

purchasers of its book. The Commission determined that when a person

transmits money to a political committee - any portion of which is

available to be spent for the purpose of influencing a federal

election - that person has made a contribution in the full
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amount of the funds transmitted, regardless of whether RSC made

or did not make a profit on the transaction. The Commission then

went on to distinguish the situation presented by RSC's request

and the situation presented in Advisory Opinion 1979-24,

mentioned supra. The Commission did so by holding that Advisory

opinion 1979-24 presented a factual situation where the campaign

equipment was originally purchased for and used during the

campaign by the campaign committee and, when sold, the proceeds

were applied to satisfy the debts of the committee so that it

could terminate.

Nr The facts relating to this situation - the sale of campaign

seminar manuals to twenty corporations and one labor union - are

similar to the facts before the Commission in Advisory Opinion

1979-24. The campaign committee of Mr. Hein had excess campaign

e- equipment - house signs and a typewriter - to sell. In the

-7 instant case, the DNC had excess campaign manuals to sell, which

the evidence indicates it sold to twenty corporations and one

labor union at fair market value. Where the instant case differs

from the situation presented to the Commission in Advisory

Opinion 1979-24 is in one important area, and that is that the

DNC, unlike the Hemn's committee, was not selling its excess

equipment to pay off its debts and then terminate.

A principal campaign committee of a candidate by its very

nature contemplates becoming inactive and eventually terminating,

either by the candidate deciding to terminate one committee and

forming a new political committee or by simply terminating the
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single political committee. Except for reporting requirements,

pursuant to Section 104.11 of the regulations (11 C.F.R.

S 104.11), its principal function ceases upon the death or the

political inactivity of the candidate. On the other hand, a

party committee of a national party, like the Democratic party,

has a function quite different from the function of a principal

campaign committee, for it is established, not for the purpose of

electing one individual to political office, but for the purpose

of promoting the aims of the Democratic Party, which includes the

election of Democrats to public office. Unlike a principal

campaign committee, a party committee of a national party, such as

the DNC, does not by its very nature contemplate becoming

inactive and, unlike a candidate, a national party is vested with

the capacity for indefinite continuance. Moreover, because of

this capacity for indefinite continuance, it is highly unlikely

that the DNC will terminate in the near future. Nonetheless, it

is highly probable that a party committee of a national party will

have obsolete equipment or supplies that, though no longer of use

to it, will have some fair market value.

D. Failure of The DNC to List Contributions on Its
Reports

In addition to the Commission's finding of reason to believe

for the receipt of corporate contributions by the DNC, the

Commission cited the DNC for violating 2 U.S.C. S 434(b) - failure

to list the contributions in question as contributions on the

DNC's reports pursuant to 2 U.S.C. S 434(b). For the reasons
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mentioned, supra, the Office of General Counsel recommends that

the Commission find no probable cause that the DNC violated

2 U.S.C. S 441b for the receipt of a "political discount" from

ABC or for the sale of excess campaign manuals. Because it is

the opinion of the Office of General Counsel that there was no

receipt of a corporate contribution in either of these

transactions, it follows that there can be no violation of

2 U.S.C. S 434(b). As to the receipt of a corporate contribution

from the Franklin Mint, it is the opinion of the Office of

oe General Counsel that the Commission find probable cause that the

TT DNC violated 2 U.S.C. S 434(b) for failing to list the receipt

of this contribution on its reports as a contribution; however,

because of the fact that the violation is of such a technical

nature and because of the fact that the receipt of funds from

c Franklin Mint was reported as other income, the Office General

SCounsel recommends that no further action be taken.

" Recommendations

Therefore, in light of the facts presented above, the Office

of General Counsel recommends:

1) that the Commission find probable cause that the DNC

violated 2 U.S.C. S 441b by accepting a contribution

from the Franklin Mint;

2) that the Commission find no probable cause that the DNC

violated 2 U.S.C. S 441b (formerly 18 U.S.C. S 610) by

accepting a discount from ABC;
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3) that the Commission find no probable cause that the DNC

violated 2 U.S.C. S 441b by accepting corporate

contributions for the sale of excess campaign manuals to

twenty separate corporations and labor unions; and

4) that the Commission find no probable cause that the DNC

violated 2 U.S.C. S 434(b) except for the receipt of a

contribution from Franklin Mint and then take no further

action in regard to the failure of the DNC to list the

receipt of a contribution from the Franklin Mint.

Date Cha-les N. Steele
General Counsel

Attachments
1. Checks - I
2. Agreement - II
3. ABC letter -III

Vz
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MEMORANDUM TO: Marjorie W. Emmons

FROM Phyllis A. Kayson

SUBJECTs MUR 1166

Please have the attached Memo and Briefs distributed

to the Commission on an informational basis. Thank you*

Attachments

cc: Taylor



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

January 29, 1982

Lynda Mounts, Esq.
Cadwalader, Wickensham and Taft
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

RE: MUR 1166

Dear Ms. Mounts:

Based on information ascertained in the normal course of
.carrying out its supervisory responsibilities and information

supplied by your client, the Vederal Election Commission, on
December 2, 1980, found reason to believe that your client had
violated 2 U.S.C. S 441b and instituted an investigation in

this matter.

After considering all the evidence available to the

IP Commission, the Office of General Counsel is prepared to recommend

that the Commission find probable cause to believe that a violation

has occurred.

Submitted for your review is a brief stating the position
k of the General Counsel on the legal and factual issues of the

case. Within fifteen days of your receipt of this notice, you

may file with the Secretary of the Commission a brief (10 copies
if possible) stating your position on the issues and replying

to the brief of the General Counsel. (Three copies of such

brief should also be forwarded to the Office of General Counsel,
if possible). The General Counsel's brief and any brief which

you may submit will be considered by the Commission before pro-

ceeding to a vote of probable cause to believe a violation has
occurred.

If you are unable to file a responsive brief within 15 days,

you may submit a written request to the Commission for an extension

of time in which to file a brief. The Commission will not grant

any extensions beyond 20 days.



Lynda Mounts, Esq.
Page 2

A finding of probable cause to believe requires that the
Office of General Counsel attempt for a period of not less than

thirty, but not more than ninety days to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Thomas.J.
Whitehead at (202) 523-4000.

General Counsel

Enclosure
Brief



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

January 29, 1982

Carl R. Ramey, Esq.
McKenna, Wilkinson and Kittner
1150 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1166

- Dear Mr. Ramey:

Based on information ascertained in the normal course of

,) carrying out its supervisory responsibilities, the Federal

Election Commission, on December 2, 1980, found reason to

Lt believe that your client had violated 2 U.S.C. S 441b.

After considering all the evidence available to the

Commission, the Office of the General Counsel is prepared to

recommend that the Commission find no probable cause to believe

that a violation has occurred. The Commission may or may not

approve the General Counsel's Recommendation.

Submitted for your review is a brief stating the position

of the General Counsel on the legal and factual issues of the

case. Within fifteen days of your receipt of this notice, you

may file with the Secretary of the Commission a brief (ten copies

C if possible) stating your position on the issues and replying to

the brief of the General Counsel. Three copies of such brief
should also be forwarded to the Office of General Counsel, if

possible. The General Counsel's brief and any brief which you

may submit will be considered by the Commission before proceeding
to a vote of no probable cause to believe a violation has occurred.

Should you have any questions, please contact Thomas S.

Whitehead at (202) 523-4000.

Sinc

General Counsel

Enclosure
Brief



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

January 29, 1982

James P. Mercurio, Esq.
Arent Fox, Kintner, Piolkin and Kahn
Washington, D.C. 20006

RE: MUR 1166

Dear Dr. Mercurio:

Based on information ascertained in the normal course of
- carrying out its supervisory responsibilities and information

supplied by your client, the Federal Election Commission, on
Lft December 2, 1980, found reason to believe that your client had

violated 2 U.S.C. S 441b and instituted an investigation
* in this matter.

After considering all evidence available to the Commission,
V- the Office of the General Counsel is prepared to recommend that

the Commission find probable cause to believe that a violation
NON has occurred.

Submitted for your review is a brief stating the position
S of the General Counsel on the legal and factual issues of the

case. Within fifteen days of your receipt of this notice, you
r" may file with the Secretary of the Commission a brief (10 copies

if possible) stating your position on the issues and replying
to the brief of the General Counsel. (Three copies of such
brief should also be forwarded to the Office of General Counsel,
if possible). The General Counsel's brief and any brief which
you may submit will be considered by the Commission before pro-
ceeding to a vote of probable cause to believe a violation has
occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request to the Commission for an extension
of time in which to file a brief.. The Commission will not grant
any extensions beyond 20 days.



isms Mercurio, Esq..
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A finding of probable cause to believe requires that the
Office of General Counsel attempt for a period of not less than
thirty, but not more than ninety days to settle this matter
through a conciliation agreement.

Should you have any questions, please contact Thomas J.
Whitehead at (202) 523-4000.

General Counsel

Enclosure
Brief
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Page 1 of 2

FRN~IN- INNT CORP"ORATION,
rnA KLIN CLN? Y.R. rENNSYIVANIA 19O0'1

August 25, 1976

Democratic National Committee
1625 Massachusetts Avenue, NW
Washington, D.C.

Gentlemen:

This letter. sets forth our proposal to your organization
and, when accepted by you, will serve as the agreement between
us relating to an offering and sale by Franklin Mint Corporation
("FranT.!in") of 1976 Democratic Presidential Campaign Medals as
described below. The medals will be offered for sale by Fran-:lin
in the following forms:

.- A sterling silver medal in a lucite display stand
2. A sterling silv-er medal with nechb. chain (pendant)
3. A steriing silver medal with 24kt gold electroplate -pendant)
4. An 18 .t gold medal with neck chain (pendant)

The mdC.als will bear a reoroduction of the Democratic Presi-
""I dential candoicatz on the obverse and the party's canpaign symbol

on the reverse.

£'ra],k=in will offer the medals for sale to the general public
aclC to F.~anklii. ' establi.shed collectors ccruxencing in Seateme r
-197 3 bv means of direct mail and p-ublication advertisin ,ith a
cl-.s°ng date for acce:ptance of orders of November 2, 1976.

.ra R'.- prseantly inten s to spend an ac, regate of $ O,000

for publ.ation advert isiacr of the DI-ocratic and F -"b'ican-
Presidclntial. C:ir-4c-::- da 1,. Frarkn a-res t

in alo \.,:::s rh ... cic t sho. be sb jc c. to your Orc nlzaz : S
L.6 j 7 i .

5z j7\
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Ycur orgariization agrees to designate the above-described

Democratic !residential Campaign medals as the Official Presi-

dential Campaign Medals of the Democratic National Comittee

and authorizcs Franklin to make reference to such designation

in its advertising materials. In consideration thereof, and of

tlio a.,reements of yo'ir organ.. ation hereunder, Frn3.in is

willing to:

I. Pay to your organization a royalty equal to 15% of
Franklin's net sales of said Democratic National
Committee 1976 Presidential Campaign Medals with a
minimum guaranteed royalty of $30,000. "Net sales"

shall mean Franklin's gross receipts from its sales
of said medals less returns, allowances and sales or

use taxes.

2. Provide to your committee at no charge a quantitv of
the medals equivalent in retail value to $5,000.

Your organization further agrees that Franklin shall. be thc

eXclusive organization authorized to mint and/or sell the Official
1976 Presidential Campaign Medals of the Democratic National Com-

Lm mittee.

Your organiz ation further agrees to provide for certifications

to the media concerning Franklin's advertising of the medals as

V required under. applicable Federal law.

Would you kindly indicate your acceptance of the above agree-
ment by signing the duplicate copy of this letter enclosed herewith.

.Yours very truly,

FRAIZhMIN*1INT CORPO.IATION1

-Franciy.r$azi, Jr.Vice -Presi6 nt

Accepted azd ac-eed to this

Deoc :tic National C %...r. t
/c. tc
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ASC TIeovition Network 1330 Avenue o1 tv .4IwfI€ N e kNewr 10019 T.vepte wh 212 LTI-7T77

C*'ltis C ,Men
V" PresJOe1 Sales Admrnstration

February 13, 1976

Mr. Robert S. Strauss
Chairman
Democratic National Corrrnittee
1625 Massachusetts Ave., N.W.
Washington, D. C. 20036

Dear Bob:

Although the outside possibility remains that some billing may straggle in
fcr suPar Slide Use by stations, we feel thaL Lhis is improbable. Therefore,
this letter will serve to settle accounts for the July 26-27, 1975 DNCr Telethon with the understanding that future billing, if any, will be quickly
settled.

In a letter October 31, 1975, we attached a check for $110,000 on account
for an indicated rebate of $116,443, We withheld the $6,443 as a contingency
for addition.l bi1inz f0r u0er s1i -_1 e 1 zn ,
a cr.huzabie to super slides as indicated in that letter was, in effect,,reduced to $12,807 in order to preserve the contingency for additionalr" billing. The gross billing figure, which we now hope will be final for
super slides, is $48,990.69, which becomes $32,660.46 after granting the' one-thir discount. The gross billing for super slides known:---st fall and used abasis for the rebate listed in October was $44,624.41,
which nets out to a roiinded $29,750 after political discount. This leaves
a net difference in cost to you of $2,910, which, when subtracted fr'om the
aforementioned contingency reserve of $6,443, leaves a rebate due the DNC
of $3,533, check attached.

Bob, our very best wishes go to you and Kitty. If we can be of any further

service, please let us know.

Very truly yours,.

§2
. /Charles C. Allen

At /



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

January 29, 1982

Lynda Mounts, Esq.
Cadwalader, Wickensham and Taft
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

RE: MUR 1166

Dear Ms. Mounts:

Based on information ascertained in the normal course of
: carrying out its supervisory responsibilities and information

supplied by your client, the Federal Election Commission, on
December 2, 1980, found reason to believe that your client had
violated 2 U.S.C. S 441b and instituted an investigation in
this matter.

After considering all the evidence available to the
t e Commission, the Office of General Counsel is prepared to recommend
. that the Commission find probable cause to believe that a violation

has occurred.

Submitted for your review is a brief stating the position
T of the General Counsel on the legal and factual issues of the

case. Within fifteen days of your receipt of this notice, you
may file with the Secretary of the Commission a brief (10 copies
if possible) stating your position on the issues and replying
to the brief of the General Counsel. (Three copies of such
brief should also be forwarded to the Office of General Counsel,
if possible). The General Counsel's brief and any brief which
you may submit will be considered by the Commission before pro-
ceeding to a vote of probable cause to believe a violation has
occurred.

If you are unable to file a responsive brief within 15 days,
you may submit a written request to the Commission for an extension
of time in which to file a brief.' The Commission will not grant
any extensions beyond 20 days.



Lynda Mounts, Esq.Page 2

A finding of probable cause to believe requires that the

office of General Counsel attempt for a period of not less than

thirty, but not more than ninety days to settle this matter

through a conciliation agreement.

Should you have any questions, please contact Thomas.J.

Whitehead at (202) 523-4000.

Sin,

Charles N- Stee.
General Counsel

Enclosure
Brief

'.2
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BEFORE THE FEDERAL ELECTION COMMISSION

)
In the Matter of ))
The Democratic National )
Committee )

)

MUR 1166

BRIEF OF THE DEMOCRATIC NATIONAL COMMITTEE

I I, Introduction

On January 8, 1981, the Federal Election Commission

("Commission") advised the Democratic National Committee ("DNC")

that it had found reason to believe that the DNC may have

violated Section 441b(a) of the Federal Election Campaign Act

("FECA") by: (1) accepting a corporate contribution from the

IT Franklin Mint Corporation ("Franklin Mint"); (2) accepting a

C corporate contribution from the ABC Television Network ("ABC");

rV (3) accepting twenty corporate and labor union contributions; and
er

(4) failing to list the receipt of such funds as contributions.

According to the General Counsel's report accompanying the

letter, these allegations arose out of the Commission's audit of

the Democratic National Committee covering the period from

January 1, 1976 through September 30, 1978.

On May 11, 1981, the DNC submitted its response urging

the Commission to take no further action with respect to these

transactions because none of them constituted making or receiving



a prohibited contribution. None of the transactions was made for

the purpose of influencing a federal election in violation of the

FICA. Rather, each involved a nonpartisan, arms length business

arrangement.

Briefly stated:

(1) The DNC's 1976 agreement with the
Franklin Mint was a commercially reasonable,
arms length bargain; in fact the DNC took
considerable care to ensure the arrangement
was consistent with applicable law and
regulations.

(2) The ABC transaction was outside the
scope of Section 441b and, moreover, was
lawful under applicable provisions of federal
communications law.

(3) Finally, the corporate and labor
union receipts at issue involved the sale of
excess campaign manuals produced by the DNC
and sold in arms length transactions. These
sales were similar to those that the

Un Commission has held do not constitute con-
tributions.

On February 2, 1982, the DNC received the General

Counsel's Brief, which agrees with the DNC's position regarding

the ABC transaction and the sale of excess campaign manuals and

recommends that the Commission find no probable cause with

respect to those transactions. However, the General Counsel's

Brief also recommends that the Commission find probable cause to

believe that the Franklin Mint transaction violated 2 U.S.C.

S 441b.

Pursuant to S 111.16(c) of the Commission's regulations,

the Democratic National Committee hereby files its Brief to the

Commission. Because the DNC did not accept unlawful
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contributions, the Commission should take no further action on

these matters.

II, The DNC did not accept a contribution

from the Franklin Mint Corporation.

A. The General Counsel's Brief.

According to the General Counsel's Brief, on September 8

and October 29, 1976, the DNC deposited in its operating account

checks from Franklin Mint for $20,000 and $10,000, respectively.

These constituted royalty payments resulting from an agreement

between the DNC and Franklin Mint in August of 1976 for use of

MI the Democratic Party's campaign symbol. (Attachment A) The

%oGeneral Counsel's Brief characterizes the transaction as a sale

by the DNC of *its goodwill and the reputation of its national

leadership to the Corporation in exchange for a share of the

income realized or anticipated." (p.7) Relying on A.0. 1979-17 -

r - an advisory opinion issued three years after the DNC-Franklin

Mint transaction, which disapproved a proposal by the Republican

CNational Committee to sell its goodwill -- the General Counsel

concludes that the arrangement constituted a contribution in

violation of the FECA.

B. The Facts.

In August, 1976, Franklin Mint proposed and the DNC

agreed to an arrangement whereby the DNC gave Franklin Mint the

exclusive right to sell to collectors commemorative coins bearing

the Democratic Party's campaign symbol. (Attachment A) The DNC

agreed to designate the coins as the "Official Presidential

Campaign Medals of the Democratic National Committee." In

-3-



return, Franklin Mint agreed to pay royalties to the DNC on the

sale of the medals.

The parties negotiated the terms of the agreement at arms

length. Its terms were substantially the same as those governing

the many similar agreements that Franklin Mint had with non-

political organizations, such as the National Audubon Society,

the Royal Shakespeare Theatre, and the 41st International

Eucharistic Congress..!/ In addition, the terms are identical to

the ones Franlin Mint agreed to with the Republican National

Committee ("RNC). Moreover, Franklin Mint expressly contem-

plated a commercial, not political, venture.2/

C. Discussion.

Neither the FECA nor the Commission's past or present

regulations directly address whether royalty payments for the use

of a national party's campaign symbol would have constituted

contributions in the fall of 1976.1/ Rather, the conclusion in

I/ See Attachment B, a letter dated September 23, 1976 from
Richard J, Kradjel, Associate Corporate Counsel to the Franklin
Mint, to Ralph J. Gerson, then Counsel for the DNC.

2/ See Attachment C, a letter dated November 2, 1976 from Mr.
Kradjel to Mr. Gerson.

I/ The FECA prohibits a corporation from making ". . . a
contribution or expenditure in connection with any election to
any political office." 2 U.S.C. S 441b(a). Section 441b(b)(2)
defines "contribution or expenditure" to include

.. any direct or indirect payment,
distribution, loan, advance, deposit, or gift
of money, or any services, or anything of
value. . . to any candidate, campaign
committee, or political party or organiza-
tion, in connection with any election to
Federal office. .
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the General Counsel's Brief rests primarily on A.O. 1979-17,

issued on July 16, 1979. In that advisory opinion, the

Commission concluded that the RNC's proposed use of its goodwill

to promote a commercial transaction with a bank in exchange for a

share of the income generated by the bank's use of the RNC's name

would be a prohibited contribution under the Act. The General

Counsel's Brief contends that the DNC-Franklin Mint transaction

is similar to the one described in A.O. 1979-17, and, therefore,

that Franklin Mint royalty payments to the DNC constitute

contributions in violation of the Act. Nonetheless, regardless

of the merits of A.O. 1977-17, it should not and may not be

9 applied to the Franklin Mint transaction.

1. The DNC engaged in the Franklin Mint
transaction reasonably believing it
would not result in prohibited corporate
contributions.

In 1976, during the period of the Franklin Mint trans-

action, the Act, the Commission's regulations, and its advisory

opinions indicated that the Commission would evaluate a

transaction based on whether the sale by a political committee

was an arms length bargain carried out in the ordinary course of

business for a commercial, rather than political, purpose. The

Commission made no distinction based on whether the sale involved

tangible or intangible assets until three years later, in A.O.

1979-17.

At the time of the transaction, the FECA defined

"contribution" as a payment of anything of value "for the purpose

of influencing" a federal election. Section 431(e)(1) (A) (now
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section 431(8) (A)). Under the Commission's regulations, a

contribution would result from the provision of "anything of

value" below the "usual and normal charge for the items."

Sections 100.4(a)(1)(iii)(A) and (B) (now sections 100.7(a)(1)

(iii)(A) and (B)).A/ The DNC reasonably read the Act and the

regulations in 1976 to permit arms length transactions between

corporations and political committees made for commercial, non-

political purposes. Neither the Act nor the regulations

distinguished between transactions in which a political committee

sold tangible assets and those in which it exchanged its name and

reputation for value.

NAn early advisory opinion supported the DNC's view that a

commercial transaction would not result in a contribution. In

A.O. 1975-15, the Commission held that one who pays money to a

political committee for books, watches and other items displaying

a candidate's photo or facsimile signature makes a contribution

to that campaign. However, the rationale for this decision was

C, not that the political committee was selling its goodwill, but

that the sale of the campaign items was essentially a political

activity, on the part of the seller and the purchaser. Most

critically, while the campaign items involved may have had some

intrinsic value, their overriding function, from the standpoint

A/ While these sections dealt with purchases by a political
committee, not sales, there was no indication that sales were to
be governed by any different standards. In fact, in 1979, the
Commission applied these regulations to sales by a political
committee. See A.O. 1979-18 and A.O. 1979-24.
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of both the campaign committee and the purchaser, was to further

the campaign. This rendered their purchase a contribution.

Thus, on the basis of existing law the DNC clearly was

correct in assuming, in August of 1976, that it could enter into

an arms length bargain undertaken in the ordinary course of

business. As demonstrated by the correspondence between the

parties (Attachments A, B and C), the arrangement was in fact an

arms length bargain, and the royalty payments were bargained for

consideration. The DNC received express representations that the

terms of the agreement were substantially the same as those

governing the many similar agreements that Franklin Mint had

entered into with nonpolitical organizations. (Attachments B & C)

In addition, in response to DNC inquiries, Franklin Mint advised

", that the terms were identical to the ones agreed to with the

t' Republican National Committee. (Attachment C) Finally, Franklin

Mint assured the DNC that in issuing the medals, it had no

interest in furthering particular ideas or candidates.

(Attachment C) Indeed, this is obvious from the fact that

Franklin Mint entered into this arrangement with both national

committees.

During the period of the transaction, while Franklin Mint

was making royalty payments to the DNC, contemporaneous advisory

opinions confirmed the DNC's analysis of the legal standard

applicable to commercial transactions between a political

committee and a corporation. In A.O. 1976-56 (issued September

8, 1976) , for example, the Commission determined that an

incorporated hotel could offer free accommodations to political
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candidates for the purpose of increasing the prestige of the

hotel and thereby attracting future business, where such

complimentary services were offered in a non-political manner to

non-candidates as well as candidates. The Commission found that

since the complimentary services were based upon commercial

considerations only, they were "neither in connection with a

Federal election, nor offered to influence a Federal candidate's

election.' This advisory opinion is directly on point, because

it involved a corporation providing something of value to obtain

goodwill. The candidate's staying at the hotel was akin to his

Pw endorsement, and the free accommodations were, of course, payment

N for it. The Commission could not have concluded that a

contribution did not occur here, yet did in A.0. 1979-17, without

significantly changing its standards with respect to such

transactions.

And in A.0. 1976-86 (issued October 6, 1976), the

Commission held that an advertising company which continued to

display a political committee's advertisement on its billboard

after the contract period had run had not made a contribution to

the committee since (1) no other advertiser had purchased the

same board, and (2) it was normal business practice to continue a

display until one did. In reaching its conclusion, the

Commission again focused on the purpose underlying the benefit

conferred upon the political committee. If services or money

were offered in the ordinary course of business, or as part of a

legitimate commercial pursuit, there was no contribution. The
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Commission did not even note whether the bargained for con-

sideration was tangible or intangible.

Moreover, at the time the Commission provided no

indication that it would change the standards governing the

transaction. None of the advisory opinions cited by the

Commission in A.0. 1979-17 was decided on grounds that had

anything to do with a distinction between goodwill and tangible

assets. A.0. 1976-50 held that a corporation which marketed

shirts bearing a candidate's likeness and contributed $1 to the

candidate's campaign committee for each shirt sold would be

making an illegal contribution -- both in bearing the costs of

manufacture and in offering a royalty. A.O. 1975-15 is discussed

above. Both turned on the fact that political, not commercial

IV considerations were the primary concern. Neither transaction

appeared to be an arms length bargain.v.

In the third opinion cited by the Commission in A.0.

1979-17, A.0. 1978-46 (which was issued after the Franklin Mint

C" transaction), the Commission held that a corporation's purchase

~,of an advertisement in a political party's monthly newspaper or

in a printed program for a party convention was a contribution.

But A.0. 1978-46 contained no suggestion that the Commission

would change its standard for determining whether a contribution

would result. There, the political committee was not selling an

VThe General Counsel's Brief suggests that A.O. 1976-50
provides an alternate rational for finding a violation. However,
as described in the text above,, that transaction is
distinguishable from the Franklin Mint transaction, which was a
commercial, arms length bargain.
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intangible asset, but advertising space. Nor did the patty

committee endorse the advertiser's product. In contrast, it was

the RNC's endorsement of the bank credit cards -- the use of its

goodwill -- that the Commission found would not constitute

bargained for consideration.

In short, at the time the DNC agreed to the Franklin Mint

proposal, there was no authority whatsoever in the FECA, the

Commission's regulations, or its advisory opinions even

suggesting that the Commission would consider royalty payments

from an arms length commercial transaction to be a contribution

because the payments involved a political party's sale of

intangible, rather than tangible, assets. On the contrary, in

the fall of 1976 the DNC relied on ample authority in concluding

that its arrangement with Franklin Mint was lawful. The

transaction was consistent with existing law from the time of

planning through execution. Nothing in the General Counsel's

Brief counters this contention.

2. The Commission may not apply a new
legal principle retroactively to a
transaction undertaken in good faith
reliance on existing law.

Regardless of the merits of A.0. 1979-17, the Commission

may not lawfully apply a legal principle enunciated for the first

time three years after the transaction, where the DNC complied in

good faith with the law as it existed in 1976. Notably, although

the DNC raised this argument in its May 11, 1981 response, the

General Counsel's Brief fails to address this critical legal

issue.
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* S
a. The FECA precludes the Commission from

penalizing the DNC's good faith reliance
on contemporaneous opinions similar in
material respects to the transaction with
Franklin Mint.

As noted, the DNC went to some lengths to ensure that the

agreement with Franklin Mint was, in fact, an arms length bargain

entered into in the ordinary course of business and for

commercial purposes only. The arrangement fully accorded with

the law during the period. Moreover, during that period the

Commission gave no indication that it would change the legal

standards that governed the transaction. Under these

circumstances, the Commission may not, consistent with 2 U.S.C.

N 437(c)(2), hold the DNC to the principle first enunciated three

years later.

Section 437(c)(2) of the FECA provides that:

any person who relies upon any provision or
.* finding of an advisory opinion in accordance

with the provisions of [437(c) (1) and who
acts in good faith in accordance with the
provisions and findings of such advisory
opinion shall not, as a result of any such
act, be subject to any sanction provided by
this Act.

Section 437f(c) (1) establishes who may lawfully rely on an

advisory opinion:

any advisory opinion rendered by the
Commission may be relied upon by .. . (b)
any person involved in any specific
transaction or activity with respect to which
such advisory opinion is rendered.

As discussed above, the DNC justifiably relied on

advisory opinions similar in material respects to the Franklin

Mint transaction. In both A.O. 1976-56 and A.O. 1976-86, the FEC
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held that no contributions resulted because commercial, not

political, considerations were at the heart of the transactions.

Opinions where the Commission had concluded that a prohibited

contribution would occur were based squarely on the political

nature of the transaction. (See A.O. 1976-50, A.O. 1975-15)

As the correspondence between the DNC and Franklin Mint

appended to this Brief shows (Attachments B and C), the parties

made every effort to ensure that: (1) the purpose of the

transaction was commercial, not political; (2) the transaction

was undertaken in the ordinary course of business; and (3) it was

nonpartisan. In all material respects, therefore, the holdings

N, were directly relevant to the DNC-Franklin Mint transaction, and

the Commission cannot penalize the DNC for relying on them in

good faith.

b. Retroactive application would be unlawful.

Aside from the operation of 2 U.S.C. S 437f, well-

established legal doctrine precludes the Commission from applying

A.O. 1979-17 to the DNC-Franklin Mint transaction. The courts

C" consistently have held such retroactive application impermissible

when there had been good faith reliance on prior holdings and

prospective application would produce adverse consequences, such

as fines. In NLRB v. Bell Aerospace Co., Div. of Textron Inc.,

416 U.S. 267 (1974), for example, the Supreme Court held that,

while retroactive application of agency rules would be permitted

under some circumstances, a party could not be penalized for good

faith reliance on prior agency holdings by virtue of a retro-

active change in standards.

-12-



This basic principle has been followed in numerous other

cases. In Drug Package, Inc. v. NLRB, 570 F.2d 1340 (8th Cir.

1978), for example, the court stated,

We entertain no doubt now that the Board does
have the power to announce new principles of
law in an adjudicatory proceeding. See, NLRB
v. Bell Aerospace Co., supra, 416 U.S. at
294, 94 S. Ct. 1957. In deciding whether to
exercise that power, however, the Board must
weigh the benefits to be achieved by the new
interpretation of the law against the detri-
mental effects of retroactive application of
the new rule.

Id.. at 1346, n.5. The Court found that the application of a

policy making bargaining orders effective retroactively was

unfair to a company which had rejected settlement offers under
N the assumption that bargaining orders could be prospective only.

Accord, Ruangswang v. Immigration and Naturalization Service, 591

F.2d 39 (9th Cir. 1978) Natural Gas Pipeline Co. of America v.

FERC, 590 F.2d 664 (7th Cir. 1979).

With respect to retroactivity of advisory opinions, the

approach of the Internal Revenue Service is also instructive.

While the Code leaves it to the Commissioner's discretion to

determine whether new rulings or regulations will be retro-

actively applied, (See S 7805(b) of the Internal Revenue Code,

Automobile Club of Michigan v. Commissioner, 353 U.S. 180

(1957)), it is the Service's stated general policy that:

[Wihere Revenue Rulings revoke or modify
previously published rulings the authority of
S 7805(b) of the Code ordinarily is invoked
to provide that the new rulings will not be
applied retroactively to the extent they have
adverse consequences to taxpayers.
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104-5th TAX MNGM'T (BNA), A-27. Significantly, in a few of the

rare instances in which the Service has departed from this

policy, its action has been deemed an abuse of discretion. See

International Business Machines Corp. v. United States, 343 F.2d

914 (Ct.Cl. 1968); LeSavoy Foundation v. Commissioner of Internal

Revenue, 238 F.2d 589 (3rd Cir. 1956).

Here, the DNC justifiably relied upon prior pronounce-

ments, and penalties from retroactive application would be

substantial. The DNC could not have anticipated A.O. 1979-17 in

1976, when the Commission was applying different standards to

transactions between political committees and corporations.

Penalizing the DNC on the basis of a retroactive application of

A.O. 1979-17 would be an abuse of the Commission's discretion.

3. The DNC - Franklin Mint transaction differs
from the transaction disapproved in A.O.
1979-17.

In any event, A.O. 1979-17 is inapposite. It involved a

plan by the Republican National Committee to endorse a bank

r credit card and encourage the card's use by party members in

,'; exchange for compensation by the bank for the party's assistance

in increasing the bank's card holder base. In addition, the RNC

would have the exclusive right to include "educational/

promotional" materials in monthly statements sent by the bank to

the Republican credit card holders.

Although the RNC described its program as a strictly

commercial enterprise based on an arms length agreement, this

characterization ignored the serious potential for abuse. The

credit card transaction involved (a) a financial arrangement

-14-



between a political committee and a regulated bank (b) that would

produce very substantial revenues (c) over a long time period.

There is, of course, substantial government regulation of the

banking industry. Both the Republican National Committee and

whatever bank it affiliated with could have expected significant

revenues from their association in the program.
-/  The originator

of the idea, Edward Shelton, believed that the program would have

"a profound impact in terms of fundraising." 7 /  Hence, as

political committees developed substantial financial ventures

with banks, the possibility of true arms length bargaining would

become more remote.

In a letter to the Commission commenting on A.O. 1979-

-- 17, Senator Proxmire, Chairman of the Committee on Banking,

Housing, and Urban Affairs, expressed this concern:

It would be hard to imagine a more conspic-
uous case of conflict of interest on a
massive scale than the scheme presented to
the Commission by this request . . . The
obvious danger lies in the fact that as the
parties grow more and and more dependent upon
the credit card contributions, the stronger
will evolve the bond of common interests
between the parties and the bank card cor-
porations. It is impossible to honestly
assume that the bank card firms will be able
to negotiate at arms length with political
elements that may now, or in the future,

6/ Plans Recently Announced By the Republican and Democratic

Parties to Solicit Their Members for Visa Credit Cards; Hearing
Before the Senate Comm. on Banking, Housing and Urban Affairs,
95th Cong., 2d Sess. 32 (January 9, 1979).

I/ Id. Senator William Proxmire called it "potentially one of
the greatest fundraising windfall schemes ever devised." (Letter
from Senator Proxmire to the Federal Election Commission, Office
of General Counsel, dated May 9, 1979).
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control the profitability of the entire bank
card industry.

Given that the spectre of undue influence is the very evil sought

to be avoided by the prohibition against corporate contributions,

U.S. v. C.I.O., 335 U.S. 106 (1948), the Commission could not see

the possibility of "characterizing" the compensation to be

received by the RNC "as bargained for consideration rather than

political contributions."

The DNC arrangement with Franklin Mint, on the other

hand, does not give rise to this concern. First, the amounts

involved were relatively insubstantial. While the credit card

' program could have produced millions of dollars in revenues, the

en DNC derived $30,000 from the Franklin Mint contract. Second,

unlike the banks with which the RNC proposed to deal, Franklin

Mint is not engaged in a highly regulated industry. Thus, there

was neither reason nor opportunity for Democratic regulators,

c-" future or present, to be influenced by the DNC's association with

Franklin Mint. Moreover, the DNC did not have the right to

C include "educational/promotional" materials in periodic mailings.

Therefore, the Franklin Mint transaction did not provide the

opportunity for ongoing political fundraising, as did the RNC

proposal. Finally, the DNC's association with Franklin Mint was

limited to a brief period, while the RNC proposed a continuing

relationship with particular banks. In short, A.O. 1979-17 is

inapposite here.
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III. The DNC did not accept a contribution
from the ABC Television Network.

According to the General Counsel's Brief, the alleged

contribution involves a one-third "political discount" amounting

to $16,330.23 granted by ABC in February 1976 for the DNC's

telethon of July 26-27, 1975. The Commission does not consider a

discount below the usual and normal charge to be a contribution

if it is offered in "the vendor's ordinary course of business to

non-political clients." (A.O. 1978-45) However, in its "reason

to believe" finding it questioned the DNC-ABC transaction because

ABC labeled it a "political discount" in a February 13, 1976

letter to the DNC.
ABC has made available to the DNC the memorandum it filed

with the Commission on March 11, 1981. The DNC believes ABC
"9

convincingly shows why the Commission should take no further

action in this matter. First, offers of discounted time extended

on a nonpartisan basis are outside the scope of S 441b.
T Moreover, as ABC correctly notes, if the Commission concludes

that the ABC discount constitutes an impermissible contribution

under the FECA, the holding would be directly at odds with

applicable federal communications law. Further, sound public

policy considerations argue against treating nonpartisan

political discounts as contributions. Precluding such discounts

probably would limit the amount of political discussion so

critical to our system of government. For these reasons, more

fully set out in ABC's memorandum, and adopted by the DNC, the
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Commission should take no further action in this matter. The

General Counsel's Brief agrees with this conclusion.

IV. The DNC did not accept corporate or labor

union contributions.

In the Commission's "reason to believe" finding it raised

the question whether the DNC's receipt of twenty corporate and

labor union checks totalling $660.95 for the sale of books and

seminars was prohibited by the FECA.8§/ The General Counsel's

Brief takes the position, based on evidence presented by the DNC

and several advisory opinions, that 2 U.S.C. 5 441b does not

apply to a commercial sale of excess campaign manuals.

0The DNC received these payments for the arms length sale

of excess campaign manuals that were valuable to the purchasers.

In 1976, the DNC reprinted 5,000 copies of a nine volume DNC

"Campaign Consultation" program, at a cost of $10,653.30.

(Attachment E) It first produced the program, with the

assistance of consultants, in 1974. The DNC used the manuals in

1976 in campaign seminars it ran to train Democratic candidates,

potential Democratic candidates and state and local Democratic

party activists in various campaign skills. The program was part

of the DNC's efforts to make technical assistance available to

Democratic candidates at all levels. The manuals covered

8/ The Commission staff provided a list of twenty entities that

purchased manuals in 1976. (Attachment D) The organizations
included educational institutions such as Ohio Wesleyn University
and Blue Mountain Community College as well as business
corporations and labor unions. The $660.95 total is comprised of
checks ranging in amount from $5.00 to $115.00.
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S S
fundraising, media, in-house polling, targetting and demographic

research, building a volunteer organization, get-out-the vote

activities, and campaign planning and budgeting. The DNC

originally included the cost of the manual in the price it

charged for the seminar.

Because the manual provided expert information on how to

be effective politically, it was valuable not only to candidates

and political committees, but to many others.-/ The DNC

therefore received numerous requests for the manual. Since the

DNC had extra copies that were not used in the training seminars,

the DNC supplied them upon request, to the extent they were

available. If the organization requesting the material was

unrelated to the DNC, the DNC generally charged a small amount

for the manual to defray production costs.

Because the DNC's records are not complete for events

occurring over five years ago, the DNC cannot at this time

produce documentation as to the nature of the requests or the

exact costs of production. The printing costs ($10,653.30 --

Attachment E) do not include fees for writing and drafting, art

work, typeset, postage or DNC staff time. However, based on the

documented printing costs and the small amounts of the checks the

DNC received, the DNC's comptroller believes that the amounts

received in no event exceeded actual costs to the DNC.

V A review of the manual amply demonstrates its value. Because

the DNC has retained only one copy, we cannot submit it with this

document. However, the manual is available for your review upon

request to counsel.
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The DNC sales of excess campaign manuals tall within the

category of sales the Commission has permitted in the past

without characterizing them as contributions. In A.0, 1979-18,

the Commission permitted a committee to sell to corporations a

contributor list it had created in the ordinary course of its

operations, primarily for its own use. The Commission said that

the sale would constitute a contribution if the purchase price

exceeded the usual and normal charge. And in A.0. 1979-24, the

Commission permitted a political committee to sell excess yard

stakes and a typewriter purchased during the campaign as long as

the buyer paid the usual and normal charge for the items.

Cn Here, the DNC created and produced the campaign manuals

in the ordinary course of its operations to provide technical

campaign assistance to Democratic candidates. It sold excess

manuals, as a commercial venture, to recoup production costs. To

the extent that the Commission's concern was that the receipts

exceeded production costs, the DNC believes it has provided the

best information available to demonstrate that that concern is

groundless. The DNC printed 5,000 sets of manuals, at a cost of

$l00,653,30. While this is the only documented figure, it does

not include other costs of production. The amounts of the checks

received -- ranging in amount from $5 to $115 -- support a former

DNC Comptroller's view that the receipts could not have exceeded

production costs. Although no one presently at the DNC can

recall, it is likely that the charge was based on an estimate

made at the time of a reasonable amount necessary to defray
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production costs. In any event, there is no indication that the

receipts exceeded production costs.

The DNC's sale of excess manuals clearly is different

from those transactions that the Commission has found resulted in

a prohibited contribution. For example, in both A.O. 1979-76 and

A.O. 1975-15, the dispositive fact was that the items were . ..

specifically acquired or developed for general fundraising

purposes . . ." (A.O. 1979-76). That simply is not a factor

here. There is no indication whatsoever that the DNC developed

the manuals for general fundraising purposes.

The sales of excess campaign manuals is similar in all

material respects to the sales approved in A.O. 1979-18 and A.O.

1979-24. Accordingly, the DNC's receipts at issue here did not

constitute a prohibited contribution.

V. Conclusion.

For the foregoing reasons, the DNC urges the commission

to take no further action on MUR 1166.

Respectfully submitted,

Ronald D. Eastman
Lynda S. Mounts
CADWALADER, WICKERSHAM & TAFT
Suite 700
1333 New Hampshire Avenue, N.W.
Washington, DC 20036

Counsel for the Democratic

National Committee

February 17, 1982
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FRANKLIN AMINT CORPORA.TIOI
FRANKLSN OKNTKR. r NNSLVAMIA 10001

August 25, 1976

Democratic National Committee
1625 Massachusetts Avenue, NW
Washington, D.C.

Gentlemen:

*This letter sets forth our proposal to your organization
and, when accepted by you, will serve as the agreement between
us relating to an offering and sale by Franklin Mint Corporation
("Franklin") of 1976 Democratic Presidential Campaign Medals as
described below. The medals will be offered for sale by Franklin
in the following forms:

A sterling silver medal in a lucite display stand
2. A sterling silver medal with neck chain (pendant)
3. A sterling silver medal with 24kt gold electroplate (pendant)
4. An 18kt gold medal with neck chain (pendant)

The medals will bear a reproduction of the Democratic Presi-
dential candidate on the obverse and the party's campaign synbol
on the reverse.

Franklin will offer the medals for sale to the general public
and to Franklin's established collectors commencing in September
1976 by means of direct mail and publication advertising with a
closing date for acceptance of orders of November 2, 1976.

Franklin presently intends to spend an aggregate of $100,000
for publication advertising of the Democratic and Recublican
Presidential Canpaign medals. Franklin agrees that any increase
in said advertising budget shall be subject to your organization's
approval.



Your organization agrees to designate the above-described

Democratic Presidential Campaign medals as the Official Presi-

dential Campaign Medals of tho Democratic National Committee

and authorizes Franklin to make reference to such designation

in its advertising materials. In consideration thereof, and of

the agreements of your organization hereunder, Franklin is

willing to:

l. Pay to your organization a royalty equal to 15% of

Franklin's net sales of said Democratic National
Committee 1976 Presidential Campaign Medals with a
minimum guaranteed royalty of $30,000. "Net sales"

shall mean Franklin's gross receipts from its sales

of said medals less returns, allowances and sales or

use taxes.

2. Provide to your committee at no charge a quantity of
the medals equivalent in retail value to $5,000.

eYour organization further agrees that Franklin shall be the

exclusive organization authorized to mint and/or sell the Official

1976 Presidential Campaign Medals of the Democratic National Com-
mittee.

Your organization further agrees to provide for certifications

to the media concerning Franklin's advertising of the medals as

required under applicable Federal law.

Would you kindly indicate your acceptance of the above agree-

ment by signing the duplicate copy of this letter enclosed herewith.

.Yours very truly,

FRANKLIN MINT CORPORATION

Franci . F-patvric., Jr.

Vice -resi ent

Accepted and agreed to this

02 day of August, 1976

Democratic National Committee

By:Z
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Attacbamt C

B'RANKLIN MINT CORPORATION
FRANKLIN CENTER. PE.*.1YLV ,N.1IA 1e001

Novevber 2. 1976

Democratic National Committee
1625 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Attention: Ralph J. Gerson, Counsel

Gentlemen:

This letter is to clarify the nature of the agreement by
which the Democratic National Committee has granted to the
Franklin Mint Corporation the exclusive rights to reproduce

, ~ and sell the official Presidential Campaign Medals of the Demo-
cratic National Committee.

As you may know, collectors value highly the sponsorship
of prestigious organizations and find special merit in a com-
memorative medal that is an official issue of such a society.

'- The Franklin Mint Corporation has obtained exclusive rights to
mint and sell medals certified by such organizations as La Scala,
Royal Shakespeare Theatre, National Audubon Society,. the United
Nations, National Governors Conference, American Revolution
Bicentennial Administration, The 41st International Eucharistic
Congress, The International Olympic Committee, World Wildlife
Fund, National Society of the Daughters of the American Revo-
lution, The Royal Horticultural Society and the Republican
National Committee. Our agreement with your organization is
identical to our agreement with the Republican National Commit-
tee. Further, our agreement with your organization is substan-
tially the same as our agreement with the above-mentioned non-
political organizations with respect to all essential contract
terms.

Our purpose in issuing and selling these medals is to
commemorate historical events and renowned organizations by
means of gold and silver medals of lasting value. In advertising
and selling our medals we stress their value as collector's items



PhA_,.4VILzM MINT CORPORLATION

Democratic National Committee November 2. 1976

and feel no duty to further particular ideas or a particular
candidate. Indeed, the Democratic and Republican Presidential
Campaign medals are being advertised together.

We can assure you that our contractual relationship with
your organization is on a purely commercial basis. We custom-
arily pay sponsoring organizations royalties based on sales.
The amount of such royalties is based solely on the commercial
value of the exclusive endorsement of each organization as de-
termined through commercial negotiations. The 15% royalty
offered to the Democratic National Committee is well within
the 5% to 25% range of royalties normally offered to sponsoring
organizations, and it is identical to the royalty being paid
to the Republican National Committee.

In addition, an advance is customarily paid to sponsoring
Sorganizations. The amount of the advance payment suggested to
the Democratic National Committee and the Republican National
Committee is comparable to advances previously offered to non-
political sponsors.

In conclusion, we'believe that this transaction is a

-'commercial transaction quite comparable to our dealings with
nonpolitical organizations. Please do not hesitate to contact
us if you desire any further information about our commemorative
program.

Very truly yours,

FRANXLIN MINT CORPORATION

Associate Corporate Counsel

RJK/bb
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the mark of Washinglon's quality lithogaphul

TEMPHONE 1110 OkiL Street N.E., WashingtonD.C. 20002.

526-2666
SOLD TO: Democratic National Committee

Attention: Mr. Eric Jaffe TERMS:
1625 Massachusetts Avenue N. W. NET 30 DAYS
Washington, D. C.

CUIOMR OOE r4fiN l11

2USTO I n m,,,en OWN "w Mw

January 19, 1976

.1

.1

5% D.. C. Sal s -T~rAx-

$ 9,900..00
180.00

...66.0

$10,146.00
507.30

$10,653.30

p..

/ . I

Rupli (02)

RESALE OR EXEMPTION NUMBER 5 I0 (loa) ZU

S17998

ttcm -, E

Atachment E

.1

Campaign Consultation Programs consisting of
nine (9) booklets, 8 1/2. x 11, two 40. pages,
two 36 pages,. two 20 pages, one 32 pages,
one 28 pages and one 16 pages. 5,000 copies
each of above nine booklets to be shot from
existing printed books, three hole drilled
and delivered in convenient cartons as
specified in estimate on Purchase Order
No. 2660..

Additional art for cover as covered in my
letter of November 20, 1975.

Alterations in blueprint

SALESMAN

2960 . 1 69 19

SALESMAN

i
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C.20463

December 14, 1981

MEMORANDUM

TO :Charles N. Steele
General Counsel

THROUGH: Kenneth A. Gross
Associate General Coun

FROM :William Taylor

SUBJECT: MUR 1166 - Democra Itic National Committee and
in Particular the American Broadcasting Company

As requested, that portion of this Office's brief which
pertains to the issues surrounding ABC's granting of a political
discount to the DNC was changed to reflect a different emphasis.
If these changes are acceptable, please let me know so that I. may
make the appropriate changes in our briefs and then send them to
the respondents.



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

CHARLES STEELE

MARJORIE W. EMMONf/JODY CUSTER//'&/

JUNE 10, 1981

MURs 1166 and 1180 Interim Investigative
Report #1, dated 6-8-81; Received in OCS,
6-8-81, 3:54

The above-named document was circulated to the

Commission oh a 24 hour no-objection basis at 11:00,

June 9, 1981.

There were no objections to the Interim Investigative

Report at the time of the deadline.

F



June 8, 1981

NENOANDUM TO: Marjorie W. Evmns

FROM: Phyllis A. Kayson

SUBJECT% MURs 1166 and 1180

Please hwe the attached Interim INvestigative

Report distributed to the Commission on a 24 hour no-

objection basis. Thank you.

Attachment

pakayson:6-8-81

cc: Taylor



SENSIUVFJ JFEDERAL

June 8

In the Matter of

The Democratic
National Committee and

The Republican
National Committee

ELECTION COMMISSIN, r.RY

, 1981

81 JUN 8 P3: 54
) ) MURs 1166 and 1180

INTERIM INVESTIGATIVE REPORT #1

Because of the similarity of issues presented in

MURs 1166 and 1180 the Office of General Counsel plans to

forward both matters simultaneously. Combined, these matters

have a total of twelve (12) respondents, all of whom have

filed responses to the Commission's reason to believe findings.

These responses vary in length and content up to twenty-two

pages. All of the responses have been analyzed and briefs

are in the process of being written. The Office of General

Counsel plans to submit these briefs to the Commission for

its consideration within thirty (30) days.

D-ate

/V

Charles N. Steele
General Counsel

V~(/,, ~~;



FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

March 13, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Anthony S. Harrington, Esq.
General Counsel to the

Democratic National Committee
Hogan and Hartsen
815 Connecticut Ave., 7th Floor
Washington, D.C. 20006

Re: MUR 1166 .

Dear Mr. Harrington:

This is in reference to your letter of Mar!* 5, 1981,
requesting an extention of time in which to ree nd to the
Commission's Notification of Reason to Believe*

The Commission has decided, after considering your request,
to approve an extention of time in which to re3Iond to the
Commission's Notification of Reason to Believe. As requested,
your client has until the close of business on April 8, 1981,
to respond.

If you have any questions, please contact William Taylor
at (202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel

Kenneth A. Gros4
Associate General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

~S 01 S

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Anthony S. Harrington, Esq.
General Counsel to the

Democratic National Committee
Hogan and Hartsen
815 Connecticut Ave., 7th Floor
Washington, D.C. 20006

Re: MUR 1166

Dear Mr. Harrington:

This is in reference to your letter of March 5, 1981,
requesting an extention of time in which to respond to the
Commission's Notification of Reason to Believe.

The Commission has decided, after considering your request,
to approve an extention of time in which to respond to the
Commission's Notification of Reason to Believe. As requested,
your client has until the close of business on April 8, 1981,
to respond.

If you have any questions, please contact William Taylor
at (202) 523-4529.

Sincerely,

Charles N. Steele
/1/ General Counsel



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

Democratic National Committee ) MUR 1166

CERTIFICATION

I, Marjorie W. Emmons, Secretary to the Federal

Election Commission, do hereby certify that on March 12, 1981,

the Commission decided by a vote of 5-0 to take the

following actions regarding MUR 1166:

1. Approve the request of the
Democratic National Committee that
they be allowed until April 8, 1981,
in which to respond.

2. Send the letter as attached to the
General Counsel's March 9, 1981
memorandum.

Commissioners Aikens, Harris, McGarry, Thomson, and

Tiernan voted affirmatively for this matter.

Attest:

Date raryoe W Emmons
USecretary to the Commission

Received in Office of the Commission Secretary: 3-10-81, 9:59
Circulated on 48 hour vote basis: 3-10-81, 4:00



March 10, 1381

MEHDMNDUM TO: Marjorie W. 3mmons

FROM: Elissa T. Garr

SUBJECT: MUR 1166

Please have the attached Memo distributed to the

rCommission on a 48 hour tally basis. Thank you.

0

p -%



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 204638J4L13 9:5

March 9, 1981

MEMORANDUM

TO: THE COMMISSION

FROM: CHARLES N. STEEL

GENERAL COUNSEL

SUBJECT: MUR 1166 - DEMOCRATIC NATIONAL COMMITTEE

The Democratic National Committee (DNC) has requested by
letter dated March 5, 1981, that they be granted an extension
of time in which to respond to the Commission's Notification
of Reason to Believe (Attachment I).

This is the third request made by the DNC for an extension
of time (the last extension was given through March 6, 1981),
and normally, the Office of General Counsel would recommend that
an extension should not be given. Nevertheless, the circumstances
presented in this case warrant that the request of the DNC be
granted. On February 27, 1981, new officers of the DNC were
elected and a new general counsel, one Anthony S. Harrington,
retained. Mr. Harrington contends that it would be extremely
difficult for him to give a satisfactory response to the Commis-
sion' s notification without this extension. This contention is
not without merit; the facts involved in this matter took place
as early as 1974, and the legal questions involved are complex.
Therefore, it is the Office of General Counsel's recommendation
that the Commission approve the respondent's request.

RECOM4MENDAT ION

1. Approve the request of the Democratic National Committee
that they be allowed until April 8, 1981, in which to respond.

2. Send attached letter.

Attachments
l.letter of respondent
2.letter to respondent



March 5, 1981

HAND DELIVERY

Office of General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

Attention: i T
Frne g e n

Re: MUR 1166 and 1206

Gentlemen:

On behalf of the Democratic National Committee,
and in accordance with telephone conversations with
William Taylor and Frances Hagen, I hereby request an

o extension of time in which to respond to the Commission's
Notification of Reason to Believe in MUR 1166 and 1206
until April 8, 1981.

As you are doubtless aware, new officers of the DNC
were just elected last Friday, February 27, and I have sub-
sequently been asked to undertake responsibilities as general
counsel to the DNC. As you can imagine, because of the departure
of some DNC personnel and the process of selection of replace-
ments, it would be extremely difficult to become sufficiently
familiar with these matters to immediately formulate a proper
response. We believe that the requested extension would serve
the interests of both the Commission and the DNC in a prompt
and satisfactory resolution of these matters. It would help
to avoid an inadequately informed and analyzed response which
would likely require later supplementation.

I realize that extensions have already been granted
until March 6 for MUR 1166 and March 13 for MUR 1206, but I
believe that the change of circumstances described above makes
a further extension reasonable and necessary. I would appreciate
notification of action on this request by telephone at 331-4646.

Yours truly,
DEMOCRATIC NATIONAL COMMITTEE -

f "lId Anthony S. H rrington
General Counsel

ASH/clh
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oFEDERAL ELECTION COMMISSION
WASHINGTON. DC. 20463

ris

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Anthony S. Harrington, Esq.
General Counsel to the

Democratic National Committee
Hogan and Hartsen
815 Connecticut Ave., 7th Floor
Washington, D.C. 20006

Re: MUR 1166

Dear Mr. Harrington:
C)

This is in reference to your letter of March 5, 1981,
requesting an extention of time in which to respond to the
Commission's Notification of Reason to Believe.

The Commission has decided, after considering your request,
to approve an extention of time in which to respond to the
Commission's Notification of Reason to Believe. As requested,
your client has until the close of business on April 8, 1981,
to respond.

If you have any questions, please contact William Taylor

at (202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel
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May 11, 1981

Charles N. Steele, Esq.
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1166

Dear Mr. Steele:
C-0

I. Introduction.
I

On January 8, 1981, the Federal Election Commission
(Commission":) advised the Democratic National Committee
("DNC,) that it had found reason to believe that the DNC may
have violated Section 441b(a) of the Federal Election
Campaign Act ("FECA") by: (1) accepting a corporate
contribution from the Franklin Mint Corporation ("Franklin
Mint"); (2) accepting a corporate contribution from the ABC
Television Network ("ABCw,); (3) accepting twenty corporate
and labor union contributions; and (4) failing to list the
receipt of such funds as contributions. According to the
General Counsel's report accompanying the letter, these
allegations arose out of the Commission's audit of the
Democratic National Committee covering the period from
January 1, 1976 through September 30, 1978.

In the DNC's view, none of these transactions
constitutes making or receiving a prohibited contribution.
As discussed more fully below, each involved a nonpartisan,
arms length business arrangement. None of the corporations

11% 1
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o
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Charles N. Steele, Esq.
Nay 11, 1981
Page 2

or labor unions intended to make, nor did the DNC intend to

receive, contributions in violation of the FECA.

Briefly stated:

(1) The DNC's 1976 agreement with the Franklin Mint
was a commercially reasonable, arms length bargain; in fact
the DNC took considerable care to ensure the arrangement was
consistent with applicable law and regulations.

(2) The ABC transaction was outside the scope of
Section 441b and, moreover, was lawful under applicable
provisions of federal communications law.

(3) Finally, the corporate and labor union receipts
at issue involved the sale of excess campaign manuals
produced by the DNC and sold in arms length transactions.
These sales were similar to those that the Commission has
held do not constitute contributions.

Because the DNC did not accept unlawful contributions,
the Commission should take no further action on this
matter.

II. The DNC did not accept a contribution from

the Franklin Mint Corporation.
A.IA. A. The General Counsel's Report.

According to the General Counsel's Report, on
September 3 and October 29, 1976, the DNC deposited in its
operating account checks from Franklin Mint for $20,000 and
$10,000, respectively. These constituted royalty payments
resulting from an agreement between the DNC and Franklin
Mint in August of 1976 for use of the Democratic Party's
campaign symbol. (Attachment A) The General Counsel's
report characterizes the transaction as a sale by the DNC of
"its goodwill and the reputation of its national leadership
to the corporation in exchange for a share of the income
realized or anticipated." The General Counsel, relying on
A.O. 1979-17-- an advisory opinion issued three years after
the DNC-Franklin Mint transaction, which disapproved a
proposal by the Republican National Committee to sell its
goodwill-- concluded that the arrangement constituted a
contribution in violation of the FECA.



Charles N. Steele, Esq.
May 11, 1981
Page 3

B. The Facts.

In August, 1976, Franklin Mint proposed and the DNC
agreed to an arrangement whereby the DNC gave Franklin Mint
the exclusive right to sell to collectors commemorative
coins bearing the Democratic Party's campaign symbol.
(Attachment A) The DNC agreed to designate the coins as the
".Official Presidential Campaign Medals of the Democratic
National Committee." In return, Franklin Mint agreed to pay
royalties to the DNC on the sale of the medals.

The parties negotiated the terms of the agreement at
arms length. Its terms were substantially the same as those
governing the many similar agreements that Franklin Mint had
with non-political organizations, such as the National
Audubon Society, the Royal Shakespeare Theatre, and the 41st
International Eucharistic Congress.-/  In addition, the
terms are identical to the ones Franklin Mint agreed to

"- with the Republican National Committee. Moreover, Franklin
Mint exp pssly contemplated a commercial, not political,
venture. p

C. Discussion.

Neither the FECA nor the Commission's past or present
regulations directly address whether royalty payments for
the use of a national party's campaign symbol3 yould have
constituted contributions in the fall of 1976.- Rather,

See Attachment B, a letter dated September 23, 1976 from
Richard J. Kradjel, Associate Corporate Counsel to the
Franklin Mint, to Ralph J. Gerson, then Counsel for the
DNC.

2_/ See Attachment C, a letter dated November 2, 1976 from
Mr. Kradjel to Mr. Gerson.

1/ The FECA prohibits a corporation from making ,... a
contribution or expenditure in connection with any election
to any political office." 2 U.S.C. S 441b(a). Section
441b(2) defines "contribution or expenditure" to include

"d . . any direct or indirect payment,
distribution, loan, advance, deposit, or gift of
money, or any services, or anything of value . . .
to any candidate, campaign committee, or political
party or organization, in connection with any
election to Federal office. ..
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the conclusion in the General Counsel's report rests
entirely on A.O. 1979-17, issued on July 16, 1979. In that
advisory opinion, the Commission concluded that the RNC's
proposed use of its goodwill to promote a commercial
transaction with a bank in exchange for a share of the
income generated by the bank's use of the RNC's name would
be a prohibited contribution under the Act. The General
Counsel's report contends that the DNC-Franklin Mint
transaction is similar to the one described in A.O. 1979-17,
and, therefore, that Franklin Mint royalty payments to the
DNC constitute contributions in violation of the Act.
Nonetheless, regardless of the merit of AoO. 1977-17, it
should not and may not be applied to the Franklin Mint
transaction.

1. The DNC engaged in the Franklin
Mint transaction reasonably be-
lieving it would not result in
prohibited corporate contributions.

In 1976, during the period of the Franklin Mint
transaction, the Act, the Commission's regulations, and its
advisory opinions indicated that the Commission would
evaluate a transaction based on whether the sale by a
political committee was an arms length bargain carried out
in the ordinary course of business for a commercial, rather
than political, purpose. The Commisssion made no
distinction based on whether the sale involved tangible or
intangible assets until three years later, in A.O. 1979-17.

r- At the time of the transaction, the FECA defined
"contribution" as a payment of anything of value ",for the
purpose of influencing" a federal election. Section
431(e)(l)(A) (now section 431(8)(A)). Under the
Commisssion's regulations, a contribution would result from
the provision of "anything of value" below the "usual and
normal charge for the items." Sections 100.4(a) (1) Vi) (A)
and (B) (now sections 100.7 (a) (1) (iii) (A) and (B)). The
DNC reasonably read the Act and the regulations in 1976 to
permit arms length transactions between corporations and
political committees made for commercial, non-political
purposes. Neither the Act nor the regulations distinguished

A/ While these sections dealt with purchases by a political
committee, not sales, there was no indication that sales
were to be governed by any different standards. In fact, in
1979, the Commisssion applied these regulations to sales by
a political committee. See A.O. 1979-18 and A.O. 1979-24.
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between transactions in which a political committee sold
tangible assets and those in which it exchanged its name and
reputation for value.

An early advisory opinion supported the DNC's view that
a commercial transaction would not result in a contribution.
In A.O. 1975-15, the Commission held that one who pays money
to a political committee for books, watches and other items
displaying a candidate's photo or facsimile signature makes
a contribution to that campaign. However, the rationale for
this decision was not that the political committee was
selling its goodwill, but that the sale of the campaign
items was essentially a political activity, on the part of
the seller and the purchaser. Most critically, while the
campaign items involved may have had some intrinsic value,
their overriding function, both from the standpoint of the
campaign committee and the purchaser, was to further the
campaign. This rendered their purchase a contribution.

-" Thus, based on existing law it was reasonable for the
DNC to assume, in August of 1976, that it could enter into
an arms length bargain undertaken in the ordinary course of
business. As demonstrated by the correspondence between the
parties (Attachments A, B and C), the arrangement was in
fact an arms length bargain, and the royalty payments were
bargained for consideration. The DNC received express
representation that the terms of the agreement were
substantially the same as those governing the many similar
agreements that Franklin Mint had entered into with
nonpolitical organizations. (Attachments B & C) In
addition, in response to DNC inquiries, Franklin Mint
advised that the terms were identical to the ones agreed to
with the Republican National Committee. (Attachment C)
Finally, Franklin Mint assured the DNC that in issuing the
medals, it had no interest in furthering particular ideas or
candidates. (Attachment C)

During the period of the transaction, while Franklin
Mint was making royalty payments to the DNC, contemporaneous
advisory opinions confirmed the DNC's analysis of the legal
standard applicable to commercial transactions between a
political committee and a corporation. In A.O. 1976-56
(issued September 8, 1976), for example, the Commission
determined that an incorporated hotel could offer free
accommodations to political candidates for the purpose of
increasing the prestige of the hotel and thereby attracting
future business, where such complimentary services were
offered in a non-political manner and to non-candidates as
well as candidates. The Commission found that since the
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complimentary services were based upon commercial
considerations only, they were "neither in connection with a
Federal election, nor offered to influence a federal
candidate's election." This case is especially significant?
because it was the goodwill of the candidate that the hotel
sought and paid for. The candidate's staying at the hotel
was akin to his endorsement, and the free accommodations
were, of course, payment for it.

And in A.0. 1976-86 (issued October 6, 1976), the
Commissison held that an advertising company which continued
to display a political committees's advertisement on its
billboard after the contract period had run had not made a
contribution to the committee since (1) no other advertiser
had purchased the same board, and (2) it was normal business
practice to continue a display until one did. In reaching
its conclusion, the Commission again focused on the purpose
underlying the benefit conferred upon the political
committee. If services or money were offered in the
ordinary course of business, or as part of a legitimate
commercial pursuit, there was no contribution. The
Commission did not even note whether the bargained for
consideration was tangible or intangible.

Moreover, at the time the Commission provided no
indication that it would change the standards governing the
transaction. None of the advisory opinions cited by the
Commission in A.0. 1979-17 was decided on grounds that had
anything to do with a distinction between goodwill and
tangible assets. A.0. 1976-50 held that a corporation which
marketed shirts bearing a candidate's likeness and
contributed $1 to the candidate's campaign committee for
each shirt sold would be making an illegal contribution --

both in bearing the costs of manufacture and in offering a
royalty. A.O. 1975-15 is discussed above. Both turned on
the fact that political, not commercial considerations were
the primary concern. Neither transaction appeared to be an
arms length bargain.

In the third opinion cited by the Commission in A.0.
1979-17, A.0. 1978-46 (which was issued after the Franklin
Mint transaction), the Commission held that a corporation's
purchase of an advertisement in a political party's monthly
newspaper or in a printed program for a party convention was
a contribution. But A.0. 1978-46 contained no suggestion
that the Commission would change its standard for
determining whether a contribution would result. There, the
political committee was not selling an intangible asset, but
advertising space. Nor did the party committee endorse the
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advertiser's product. In contrast, it was the RNC's
endorsement of the bank credit cards -- the use of its
goodwill -- that the Commission found would not constitute
bargained for consideration.

In short, at the time the DNC agreed to the Franklin
Mint proposal, there was no authority whatsoever in the
FECA, the Commission's regulations, or its advisory opinions
even suggesting that the Commission would consider royalty
payments from an arms length commercial transaction to be a
contribution because they involved a political party's sale
of intangible, rather than tangible, assets. On the
contrary the DNC relied on ample authority, in the fall of
1976, in concluding that its arrangement with Franklin Mint
was lawful. The transaction was consistent with existing
law from the time of planning through execution.

2. The Commission may not apply
a new legal principle retro-
actively to a transaction
undertaken in good faith reliance

, on existing law.

Regardless of the merits of AO 1979-17, the Commission
_may not lawfully apply a legal principle enunciated for the

first time three after the transaction, where the DNC
complied in good faith with the law as it existed in 1976.

a. The FECA precludes the Commis-
sion from penalizing the DNC's
good faith reliance on contempo-
raneous opinions similar in
material respects to the trans-
action with Franklin Mint.

As noted, the DNC went to some lengths to insure the
agreement with Franklin Mint was, in fact, an arms length
bargain entered into in the ordinary course of business and
for commercial purposes only. The arrangement fully
accorded with the law during the period. Moreover, during
that period the Commission gave no indication that it would
change the legal standards that governed the transaction.
Under these circumstances, the Commission may not,
consistent with 2 U.S.C. S 437(c) (2), hold the DNC to the
principle first enunciated three years later.
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Section 437f(c)(2) of the FECA provides that:

"any person who relies upon any provision or
finding of an advisory opinion in accordance with
the provisions of [437(c) (1)] and who acts in
good faith in accordance with the provisions and
findings of such advisory opinion shall not, as a
result of any such act, be subject to any sanction
provided by this Act . .

Section 437f(c)(1) establishes who may lawfully rely on an
advisory opinion:

Many advisory opinion rendered by the Commission
may be relied upon by . . . (b) any person
involved in any specific transaction or activity
which is indistinguishable in all its material
aspects from the transaction or activity with

-- respect to which such advisory opinion is
rendered."

As discussed above, the DNC justifiably relied on
advisory opinions similar in material respects to the
Franklin Mint transaction. In both A.O. 1976-56 and A.O.
1976-86, the FEC held that no contributions resulted because
commercial, not political, considerations were at the heart
of the transactions. Opinions where the Commission had
concluded that a prohibited contribution would occur were
based squarely on the political nature of the transaction.
(See A.O. 1976-50, A.O. 1975-15).

As the correspondence between the DNC and Franklin Mint
appended to this letter (Attachments B and C) shows, the
parties made every effort to insure that: (1) the purpose
of the transaction was commercial, not political; (2) the
transaction was undertaken in the ordinary course of
business; and (3) it was nonpartisan. In all material
respects, therefore, the holdings were directly relevant to
the DNC-Franklin Mint transaction, and the Commission cannot
penalize the DNC for relying on them in good faith.

b. Retroactive application
would be unlawful.

Aside from the operation of 2 U.S.C. S 437f, well
established legal doctrine precludes the Commission from
applying A.O. 1979-17 to the DNC-Franklin Mint transaction.
The courts consistently have held such retroactive
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application impermissible when there had been good faith
reliance on prior holdings and prospective application would

produce adverse consequences, such as fines. In NLRB v.

Bell Aerospace Co., Div. of Textron, Inc., 416 U.*S 267
(1974), for example, the Supreme Court held that, while
retroactive application of agency rules would be permitted
under some circumstances, a party could not be penalized for
good faith reliance on prior agency holdings by virtue of a
retroactive change in standards.

This basic principle has been followed in numerous
other cases. In Drug Package, Inc. v. NLRB, 70 F. 2d 1340
(8th Cir. 1978), for example, the Court stated,

"We entertain no doubt now that the Board does
have the power to announce new principles of law
in an adjudicatory proceeding. See, NLRB v. Bell
Aerospace Co., supra, 416 U.S. at 294, 94 S. Ct.
1957. In deciding whether to exercise that power,
however, the Board must weigh the benefits to be
achieved by the new interpretation of the law
against the detrimental effects of retroactive
application of the new rule." Id. at 1346, n. 5.

The Court found that the retroactive application of a policy
making bargaining orders effective retroactively was unfair
to a company which had rejected settlement offers under the
assumption that bargaining orders could be prospective only.
Accord, Ruangswang v. Immigration and Naturalization
Service, 591 F. 2d 39 (9th Cir. 1978); Natural Gas Pipelne
Co. of America v. FERC, 590 F. 2d 664 (7th Cir. 1979).

With respect to retroactivity of advisory opinions, the
approach of the Internal Revenue Service is also
instructive. While the Code leaves it to the Commissioner's
discretion to determine whether new rulings or regulations
will be retroactively applied, (See S 7805(b) of the
Internal Revenue Code, Automobile Cub of Michigan v.
Commissioner, 353 U.S. 180 (1957)), it is the Service's
stated general policy that:

"(W)here Revenue Rulings revoke or modify
previously published rulings the authority of S
7805(b) of the Code ordinarily is invoked to
provide that the new rulings will not be applied
retroactively to the extent they have adverse
consequences to taxpayers.
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104-5th TAX MNGM'T (BNA), A-27. Significantly in a few of
the rare instances in which the Service has departed from
this policy, its action has been deemed an abuse of
discretion. See International Business Machines Corp. vo
United States, 343 F.2d 914 (Ct.Cl. 1968)1 LeSavoy
Foundation v. Commissioner of Internal Revenue, 238 F.2d 589
(3rd Cir. 1956).

Here, the DNC justifiably relied upon prior
pronouncements, and penalties from retroactive application
would be substantial. The DNC could not have anticipated
A.O. 1979-17 in 1976, when the Commission was applying
different standards to transactions between political
committees and corporations. Penalizing the DNC on the
basis of a retroactive application of A.O. 1979-17 would be
an abuse of the Commission's discretion.

3. The DNC - Franklin Mint transaction
differs from the transaction
disapproved in A.O. 1979-17.

In any event, A.O.1979-17 is inopposite. It involved a
plan by the Republican National Committee to endorse a bank
credit card and encourage the card's use by party members in
exchange for compensation by the bank for the party's
assistance in increasing the bank's card holder base. In
addition, the RNC would have the exclusive right to include
"educational/promotional", materials in monthly statements
sent by the bank to the Republican credit card holders.

Although the RNC described its program as a strictly
commercial enterprise based on an arms length agreement,
this characterization ignored the serious potential for
abuse. The credit card transaction involved (a) a financial
arrangement between a political committee and a regulated
bank (b) that would produce very substantial revenues (c)
over a long time period. There is, of course, substantial
government regulation of the banking industry. Both the
Republican National Committee and whatever bank it
affiliated with could have expected significant revenues
from their association in the program.f -/ The originator of
the idea, Edward Shelton, believed that the program would

Plans Recently Announced By the Republican and
Democratic Parties to Solicit Their Members for Visa Credit
Cards; Hearing before the Sendate Comm. on Banking, Housing
and Urban Affairs, 95th Cong., 2d Sess. 32 (January 9,
1979).
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have "a profound impact in terms of fundraising.MA/ Hence,
as political committees developed substantial financial
ventures with banks, the possibility of true arms length
bargaining would become more remote.

In a letter to the Commission commenting on AO 1979-17,
Senator Proxmire, Chairman of the Committee on Banking,
Housing, and Urban Affairs, expressed this concern:

"it would be hard to imagine a more
conspicuous case of conflict of interest on a
massive scale than the scheme presented to
the Commission by this request . . . The
obvious danger lies in the fact that as the
parties grow more and more dependent upon the
credit card contributions, the stronger will
evolve the bond of common interests between
the parties and the bank card corporations.

_. It is impossible to honestly assume that the
Bank card firms will be able to negotiate at

' ~ arms length with political elements that may
now, or in the future, control the
profitability of the entire bank card
industry."

Given that the spectre of undue influence is the very evil
sought to be avoided by the prohibition against corporate
contributions, U.S. v. C.I.O., 335 U.S. 106 (1948), the
Commission could not see the possibility of "characterizing"
the compensation to be received by the RNC "as bargained for
consideration rather than political contributions.,

The DNC arrangement with Franklin Mint, on the other
hand, does not give rise to this concern. First, the
amounts involved were relatively insubstantial. While the
credit card program could have produced millions of dollars
in revenues, the DNC derived $30,000 from the Franklin Mint
contract. Second, unlike the banks with which the RNC
proposed to deal, Franklin Mint is not engaged in a highly
regulated industry. Thus, there was neither reason nor
opportunity for Democratic regulators, future or present, to
be influenced by the DNC's association with Franklin Mint.
Moreover, the DNC's association with Franklin Mint was

V Id. Senator William Proxmire called it "potentially one
of the greatest fundraising windfall schemes ever devised."
(Letter from Senator Proxmire to the Federal Election
Commission, Office of General Counsel, dated May 9, 1979).

'7
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limited to a brief period, while the RNC proposed an ongoing
relationship with particular banks. In short, A.O. 1979-17
is inopposite here.

III. The DNC did not accept a contribution from
the ABC Television Network.

According to the General Counsel's report, the alleged
contribution involves a one-third ",political discount"
amounting to $16,330.23 granted by in February 1976 for the
DNC's telethon of July 26-27, 1975. While the Commission
does not consider a discount below the usual and normal
charge to be a contribution if it is offered in "the
vendor's ordinary course of business to non-political
clients", (A.O. 1978-45), it questions the DNC-ABC
transaction because ABC labeled it a "political discount" in
a February 13, 1976 letter to the DNC.

-- ABC has made available to the DNC the memorandum it
filed with the Commission on March 11, 1981. The DNC
believes ABC convincingly shows why the Commission should
take no further action in this matter. First, offers of
discounted time extended on a nonpartisan basis are outside
the scope of S 441b. Moreover, as ABC correctly notes, if
the Commission concludes that the ABC discount constitutes
an impermissible contribution under the FECA, the holding
would be directly at odds with applicable federal
communications law. Further, sound public policy
considerations argue against treating nonpartisan political
discounts as contributions. Precluding such discounts
probably would limit the amount of political discussion so
critical to our system of government. For these reasons,
more fully set out in ABC's memorandum, and adopted by the
DNC, the Commission should take no further action in this
matter.

IV. The DNC did not accept corporate or labor
union contributions.

The General Counsel's report asserts that the DNC
received prohibited contributions by accepting twenty
corporate and labor union checks totalling $660.95 for the
sale of books and seminars. The General Counsel believes
there may have been a contribution because, in the
alternative: (1) if the payments were to defray production
expenses, they are contributions because the DNC is
receiving funds to be used for political purposes; or (2) if
these payments were not a contribution but rather a
commercial transaction, they are contributions to the extent

. I - :11 -1. ,_
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the amount charged exceeds the cost to the DNC Neither
rationale justifies pursuing this matter further.i/

The DNC received these payments for the arms length
sale of excess campaign manuals that were valuable to the
purchasers. In 1976, the DNC reprinted 5,000 copies of a
nine volume DNC "Campaign Consultationo program , at a cost
of $10,653.30. (Attachment E) It first produced the
program, with the assistance of consultants, in 1974. The
DNC used the manuals in 1976 in campaign seminars it ran to
train Democratic candidates, potential Democratic candidates
and state and local Democratic party activists in various
campaign skills. The program was part of the DNC's efforts
to make technical assistance available to Democratic
candidates at all levels. The manuals covered fundraising,
media, in-house polling, targetting and demographic
research, building a volunteer organization,
get-out-the-vote activities and campaign planning and
budgeting. The DNC originally included the cost of the
manual in the price it charged for the seminar.

Because the manual provided expert information on how
to be effective politically, it was valuable not only,9
candidates and political committees, but to many others.-'
The DNC therefore received numerous requests for the manual.
Since the DNC had extra copies that were not used in the
training seminars, the DNC supplied them upon request, to
the extent they were available. If the organization
requesting the material was unrelated to the DNC, the DNC

1generally charged a small amount for the manual to defray
production costs.

Because the DNC's records are not complete for events
occurring over four years ago, the DNC cannot at this time

2/ The Commission staff provided a list of twenty entities
that purchased manuals in 1976. (Attachment D) The
organizations included educational institutions such as Ohio
Wesleyn University and Blue Mountain Community College as
well as business corporations and labor unions. The $660.95
total is comprised of checks ranging in amount from $5.00 to
$115.00.

_/ A review of the manual amply demonstrates its value.
Because the DNC has retained only one copy, we cannot submit
it with this document. However, the manual is available for
your review.
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roduce documentation as to the nature of the requests or
he exact costs of production. The printing costs

($10,653.30 -- Attachment E) do not include fees for writing
and drafting, art work, typeset, postage or DNC staff time.
However, based on the documented printing costs and the
small amounts of the checks the DNC received, the DNC.s
Comptroller believes that the amounts received in no event
exceeded actual costs to the DNC.

The DNC sales of excess campaign manuals fall within
the category of sales the Commission has permitted in the
past without characterizing them as contributions. In A.O.
1979-18, the Commission permitted a committee to sell to
corporations a contributor list it had created in the
ordinary course of its operations, primarily for its own
use. The Commission said that the sale would constitute a
contribution if the purchase price exceeded the usual and
normal charge. And A.O. 1979-24, the Commission permitted
a political committee to sell excess yard stakes and a
typewriter purchased during the campaign as long as the

lef buyer paid the usual and normal charge for the items.

-: Here, the DNC created and produced the campaign manuals
in the ordinary course of its operations to provide
technical campaign assistance to Democratic candidatps. It
sold excess manuals, as a commercial venture, to recoup
production costs. To the extent that the General Counsel's
concern (and the Commission's) is that the receipts exceeded
production costs, the DNC believes it has provided the best
information available to demonstrate that that concern is

Cgroundless. The DNC printed 5,000 sets of manuals, at a
cost of $10,653.30. While this is the only documented
figure, it does not include other costs of production. The
amounts of the checks received -- ranging in amount from $5
to $115 -- support the DNC Comptroller's view that the
receipts could not have exceeded production costs. Although
no one presently at the DNC can recall, it is likely that
the charge was based on an estimate made at the time of a
reasonable amount necessary to defray production costs. In
any event, there is no indication that the receipts exceeded
production costs.

The DNC's sale of excess manuals clearly is different
from those transactions that the Commission has found
resulted in a prohibited contribution. For example, in both
A.O. 1979-76 and A.O. 1975-15, cited by the General Counsel
to support the contention that the DNC's receipts were
contributions, the dispositive fact was that the items were
a . a . specifically acquired or developed for general
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fundraising purposes . . . ." (A.O. 1979-76). That simply
is not a factor here. There is no indication whatsoever
that the DNC developed the manuals for general fundraising
purposes.

The sale of excess campaign manuals is similar in all
material respects to the sales approved in A.O. 1979-18 and
A.O. 1979-24. Accordingly, the DNC's receipts at issue here
did not constitute a prohibited contribution.

V. Conclusion.

For the reasons detailed in this letter, the DNC urges
the Commission to take no further action on MUR 1166.

Respectfully submitted,

Ronald D. Eastman
Lynda S. Mounts
Counsel for the Democratic

National Committee

cc: William Taylor, Esq.

Attachments
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FRANKLIN MINT CORPORATION
rRANKISK CENTER. I3HNUVLVANIA Ig0o1

August 25, 1976

Democratic National Committee KI?-
1625 Massachusetts Avenue, NW 7
Washington, D.C.

Gentlemen:

-This letter sets forth our proposal to your organization
and, when accepted by you, will serve as the agreement between

m us relating to an offering and sale by Franklin Mint Corporation
* ("Franklin") of 1976 Democratic Presidential Campaign Medals as

described below. The medals Will be offered for sale by Franklin
in the following forms:

t . A sterling silver medal in a lucite display stand
2. A sterling silver medal with neck chain (pendant)
3. A sterling silver medal with 24kt gold electroplate (pendant)
4. An 18kt gold medal With neck chain (pendant)

The medals will bear a reproduction of the Democratic Presi-
dential candidate on the obverse and the party's campaign symbol
on the reverse.

Franklin will offer the medals for sale to the general public
and to Franklin's established collectors commencing in September
1976 by means of direct mail and publication advertising with a
cloeing date for acceptance of orders of November 2, 1976.

Franklin presently intends to spend an aggregate of $100,000
for publication advertising of the Democratic and Republican
Presidential Carpaign medals. Franklin agrees that any increase
in said advertising budget shall be subject to your organization's
approval.



Your organization agrees to designate the above-described

Democratic Presidential Campaign medals as the Official Presi-

dential Campaign Medals of the Democratic National Committee

and authorizes Franklin to make reference to such designation

in its advertising materials. In consideration thereof, and of

the agreements of your organization hereunder, Franklin is

willing to:

1, Pay to your organization a royalty equal to 15% of

Franklin's net sales of said Democratic National
Committee 1976 Presidential Campaign Medals with a

minimum guaranteed royalty of $30,000. "Net sales"

shall mean Franklin's gross receipts from its sales

of said medals less returns, allowances and sales or

use taxes.

2. Provide to your committee at no charge a quantity of

Tthe medals equivalent in retail value to $5,000.

N Your organization further agrees that Franklin shall be the

jo exclusive organization authorized to mint and/or sell the Official

1976 Presidential Campaign Medals of the Democratic National Com-

mittee.
LI

Your organization further agrees to provide for certifications

to the media concerning Franklin's advertising of the medals as

required under applicable Federal law.

Would you kindly indicate your acceptance of the above agree-

ment by signing the duplicate copy of this letter enclosed herewith.

*Yours very truly,

FRANKLIN MINT CORPORATION

F ranci . - patv ri Jr.

Vice resi ent

Accepted and agreed to this

? 7 day of August, 1976

Democratic National Committee

By:______________



|t B

'

Scpten-bor 23. 1976,

. V.' , ~ l. tS .,, 20003

a'f toleo; vh1lu highly th3 on4sorship o z I ;ti9i
o O'-l' ;ri-

I isL arn offcil L- auo o! sOCh a &coclety. r,. r th at eici., th

7 d.-.td ' znicb zrc the Ot.tIcial ooeid3entla1 C!.:ipOig' Fcda219 ef

Co~ittc> ro pritd our collcotorS.

j I Lu i 1o n ca hoghely th t ourc bei-., ot tiVC jn 'qho jaast

A.vc C- 9r Iore4 by Iuch a), t orginri t.%on 5 Scala,

Rsym ia)s-su:c i.aro T BUatK8, &tie Aud.'CJxz 1;,ccety, "the United

hr-.tioD , atic NatNnl Co Conferenco, j:-r ;evolution

N C o n g -et :r T a e I n te r n dtS C 4 D i b y oI Puc C ol-lt i ttor s .- Zl' 1 ' i 1 1i e)'u%. isrl notawory ha tiou~ r5 tiv c n th pas

Ryal tion, Tzk J-oya ,ortcut N aociet " azs ;oiy ithe bs.

~~~~t. ~~Ii h4 be croryt pyte :.4tztionl SucgaijtiIc

V run).!d J io scit of thke Denceters of Sn 610~~ $%sri tNio 2

ase4 1vCfn c -o,- ;cia negotiatfloa. In ," , aS cdvtnco

, , is p~id,

S .. &).eaw, do not hesitate to contnct 'i' jf you req4ire any

furtlicr inforr-ation bL-out our c <etaor . \xw pzograms,

Very tr-xlY Ycu-ra,

MMI i "'CRPRTO
I

I:dchmrd ). Yrt '~el

i, , . , . , : . , . , . , . . . , . , . . . . . , :" . * , , ' ' ' , , , , , ' , . : . : , : • : .



I.. ~

- Attaohmnt C

F RAN KLI N MINT CORPORATION
FRANKLIN CENTER. PENNSYLVANIA 19091

November 2. 1976

Democratic National Committee
1625 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Attention: Ralph J. Gerson, Counsel

Gentlemen:

This letter is to clarify the nature of the agreement by

which the Democratic National Committee has granted to the

Franklin Mint Corporation the exblusive rights to reproduce

and sell the official Presidential Campaign Medals of the Demo-

cratic National Committee.

As you may know; collectors value highly the sponsorship

of prestigious organizations and find special merit in a com-

memorative medal that is an official issue of such a society.

The Franklin Mint Corporation has obtained exclusive rights to

mint and sell medals certified by such organizations as La Scala,

Royal Shakespeare Theatre, National Audubon Society, the United

Nations, National Governors Conference, American Revolution

Bicentennial Administration, The 41st International Eucharistic

Congress, The International Olympic Committee, World Wildlife

Fund, National Society of the Daughters of the American Revo-

lution, The Royal Horticultural Society and the Republican

National Committee. Our agreement with your organization is

identical to our agreement with the Republican National Commit-

tee. Further, our agreement with your organization is substan-

tially the same as our agreement with the above-mentioned non-

political organizations with respect to all essential contract
terms.

Our purpose in issuing and selling these medals is to

commemorate historical events and renowned organizations by

means of gold and silver medals of lasting value. In advertising

and selling our medals we stress their value as collector's items



FrtANKLIN MINT CORPORATION

Democratic National Committee November 2. 1976

and feel no duty to further particular ideas or a particular

* candidate. Indeed, the Democratic and Republican Presidential
Campaign medals are being advertised together.

We can assure you that our contractual relationship with

your organization is on a purely commercial basis. We custom-
arily pay sponsoring organizations royalties based on sales.
The amount of such royalties is based solely on the commercial

value of the exclusive endorsement of each organization as de-

termined through commercial negotiations. The 15% royalty
offered to the Democratic National Committee is well within
the 5% to 25% range of royalties normally offered to sponsoring
organizations, and it is identical to the royalty being paid
to the Republican National Committee.

In addition, an advance is customarily paid to sponsoring
organizations. The amount of the advance payment suggested to

MI the Democratic National Committee and the Republican National

Committee is comparable to advances previously offered to non-
political sponsors.

In conclusion, webliv that this transaction is a

commercial transaction quite comparable to our dealings with

nonpolitical organizations. Please do not hesitate to contact

us if you desire any further information about our commemorative
program.

Very truly yours,

FRANKLIN MINT CORPORATION

Xfq~i~hrd J. d.Kradje
Associate Corporate Counsel

RJK/bb
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INVOICE

KAUFAAT E eGRAPHICS INC.
A WSVPISU OF PKII'MUCII COMIPANY. W_.

2 the mark ot Washington's quality lithographers

TELEPHONE 1110 Okie .Street N.E.., Washington,D.C. 20002.

* 526-2666
SOLD TO: Democratic National Committee

Attention: Mr. Eric Jaffe TERM!
1625 Massachusetts Avenue N. W. NET 30 I

Washington, D. C.

B:
DAYS

CUSTOMER OROER NUMBER OUrt JOS NUMBER

2660 . 169119
INVOICE DATE

January 19, 1976

Campaign Consultation Programs consisting of
nine (9.). booklets, .8 1/2 x 11, two 40 pages,
two 36 pages,: two 20 pages, one 32 pages,
one 28 pages and one 16 pages. 5,000 copies
each of above nine booklets to be shot from
existing printed books, three hole drilled
and delivered in convenient cartons as
specified in estimate on Purchase Order
No. 2660.

Additional art for cover as covered in my
letter of November 20, 1975.

Alterations in blueprint

5% D. C. Sales.-Trax.-

$ 9,900.00
180.00

...66.00

$10,146.00
0 507.30

$10,653.30

!A

Rupli (02)
SALESMAN

RESALE OR EXEMPTION NUM

's 17998
t .5 Izu ! (baM) ;Z

a.

N

If
- I
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Charles N. Steele, Esq.
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1166

Dear Mr. Steele:

C:,

I. Introduction.

On January 8, 1981, the Federal Election Commission("'Commission":) advised the Democratic National Committee

('DNC") that it had found reason to believe that the DNC may
have violated Section 441b(a) of the Federal Election
Campaign Act ('FECA M ) by: (1) accepting a corporate
contribution from the Franklin Mint Corporation ("Franklin
Mint'.); (2) accepting a corporate contribution from the ABC
Television Network ("ABC"); (3) accepting twenty corporate
and labor union contributions; and (4) failing to list the
receipt of such funds as contributions. According to the
General Counsel's report accompanying the letter, these
allegations arose out of the Commission's audit of the
Democratic National Committee covering the period from
January 1, 1976 through September 30, 1978.

In the DNC's view, none of these transactions
constitutes making or receiving a prohibited contribution.
As discussed more fully below, each involved a nonpartisan,
arms length business arrangement. None of the corporations
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or labor unions intended to make, nor did the DNC intend to

receive, contributions in violation of the FECA.

Briefly stated:

(1) The DNC's 1976 agreement with the Franklin Mint
was a commercially reasonable, arms length bargain; in fact
the DNC took considerable care to ensure the arrangement was
consistent with applicable law and regulations.

(2) The ABC transaction was outside the scope of
Section 441b and, moreover, was lawful under applicable
provisions of federal communications law.

(3) Finally, the corporate and labor union receipts
at issue involved the sale of excess campaign manuals
produced by the DNC and sold in arms length transactions.
These sales were similar to those that the Commission has
held do not constitute contributions.

Because the DNC did not accept unlawful contributions,
the Commission should take no further action on this
matter.

__ II. The DNC did not accept a contribution from
the Franklin Mint Corporation.

A. The General Counsel's Report.

According to the General Counsel's Report, on
September 3 and October 29, 1976, the DNC deposited in its
operating account checks from Franklin Mint for $20,000 and
$10,000, respectively. These constituted royalty payments
resulting from an agreement between the DNC and Franklin
Mint in August of 1976 for use of the Democratic Party's
campaign symbol. (Attachment A) The General Counsel's
report characterizes the transaction as a sale by the DNC of
"its goodwill and the reputation of its national leadership
to the corporation in exchange for a share of the income
realized or anticipated." The General Counsel, relying on
A.O. 1979-17-- an advisory opinion issued three years after
the DNC-Franklin Mint transaction, which disapproved a
proposal by the Republican National Committee to sell its
goodwill-- concluded that the arrangement constituted a
contribution in violation of the FECA.
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B. The Facts.

In August, 1976, Franklin Mint proposed and the DNC
agreed to an arrangement whereby the DNC gave Franklin Mint
the exclusive right to sell to collectors commemorative
coins bearing the Democratic Party's campaign symbol.
(Attachment A) The DNC agreed to designate the coins as the
"Official Presidential Campaign Medals of the Democratic
National Committee." In return, Franklin Mint agreed to pay
royalties to the DNC on the sale of the medals.

The parties negotiated the terms of the agreement at
arms length. Its terms were substantially the same as those
governing the many similar agreements that Franklin Mint had
with non-political organizations, such as the National
Audubon Society, the Royal Shakespeare 1Teatre, and the 41st

tt International Eucharistic Congress.. In addition, the
terms are identical to the ones Franklin Mint agreed to
with the Republican National Committee. Moreover, Franklin
Mint exp pssly contemplated a commercial, not political,
venture.W

C. Discussion.

Neither the FECA nor the Commission's past or present
regulations directly address whether royalty payments for
the use of a national party's campaign symbol3 yould have
constituted contributions in the fall of 1976.:-/ Rather,

See Attachment B, a letter dated September 23, 1976 from
Richard J. Kradjel, Associate Corporate Counsel to the
Franklin Mint, to Ralph J. Gerson, then Counsel for the
DNC.

V See Attachment C, a letter dated November 2, 1976 from
Mr. Kradjel to Mr. Gerson.

1/ The FECA prohibits a corporation from making "... a
contribution or expenditure in connection with any election
to any political office.". 2 U.S.C. S 441b(a). Section
441b(2) defines "contribution or expenditure" to include

of . . any direct or indirect payment,
distribution, loan, advance, deposit, or gift of
money, or any services, or anything of value . . .
to any candidate, campaign committee, or political
party or organization, in connection with any
election to Federal office. .
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the conclusion in the General Counsel's report rests
entirely on A.O. 1979-17, issued on July 16, 1979. In that

advisory opinion, the Commission concluded that the RNC's
proposed use of its goodwill to promote a commercial
transaction with a bank in exchange for a share of the
income generated by the bank's use of the RNC's name would
be a prohibited contribution under the Act. The General
Counsel's report contends that the DNC-Franklin Mint
transaction is similar to the one described in A.O. 1979-17,
and, therefore, that Franklin Mint royalty payments to the
DNC constitute contributions in violation of the Act.
Nonetheless, regardless of the merit of A.O. 1977-17, it
should not and may not be applied to the Franklin Mint
transaction.

1. The DNC engaged in the Franklin
Mint transaction reasonably be-
lieving it would not result in
prohibited corporate contributions.

In 1976, during the period of the Franklin Mint

-" transaction, the Act, the Commission's regulations, and its

advisory opinions indicated that the Commission would
evaluate a transaction based on whether the sale by a
political committee was an arms length bargain carried out
in the ordinary course of business for a commercial, rather
than political, purpose. The Commisssion made no
distinction based on whether the sale involved tangible or
intangible assets until three years later, in A.O. 1979-17.

At the time of the transaction, the FECA defined
"contribution" as a payment of anything of value "for the
purpose of influencing" a federal election. Section
431(e) (1) (A) (now section 431(8) (A)). Under the
Commisssion's regulations, a contribution would result from
the provision of "anything of value" below the ",usual and
normal charge for the items.", Sections 100.4(a) (1) .1iii)(A)
and (B) (now sections 100.7 (a) (1) (iii) (A) and (B)) X The
DNC reasonably read the Act and the regulations in 1976 to
permit arms length transactions between corporations and
political committees made for commercial, non-political
purposes. Neither the Act nor the regulations distinguished

4_/ While these sections dealt with purchases by a political
committee, not sales, there was no indication that sales
were to be governed by any different standards. In fact, in
1979, the Commisssion applied these regulations to sales by
a political committee. See A.O. 1979-18 and A.O. 1979-24.
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between transactions in which a political committee sold
tangible assets and those in which it exchanged its name and
reputation for value.

An early advisory opinion supported the DNC's view that
a commercial transaction would not result in a contribution.
In A.O. 1975-15, the Commission held that one who pays money
to a political committee for books, watches and other items
displaying a candidate's photo or facsimile signature makes
a contribution to that campaign. However, the rationale for
this decision was not that the political committee was
selling its goodwill, but that the sale of the campaign
items was essentially a political activity, on the part of
the seller and the purchaser. Most critically, while the
campaign items involved may have had some intrinsic value,
their overriding function, both from the standpoint of the
campaign committee and the purchaser, was to further the
campaign. This rendered their purchase a contribution.

Thus, based on existing law it was reasonable for the

DNC to assume, in August of 1976, that it could enter into
an arms length bargain undertaken in the ordinary course of
business. As demonstrated by the correspondence between the
parties (Attachments A, B and C), the arrangement was in
fact an arms length bargain, and the royalty payments were
bargained for consideration. The DNC received express
representation that the terms of the agreement were
substantially the same as those governing the many similar

agreements that Franklin Mint had entered into with
nonpolitical organizations. (Attachments B & C) In
addition, in response to DNC inquiries, Franklin Mint
advised that the terms were identical to the ones agreed to
with the Republican National Committee. (Attachment C)
Finally, Franklin Mint assured the DNC that in issuing the
medals, it had no interest in furthering particular ideas or
candidates. (Attachment C)

During the period of the transaction, while Franklin
Mint was making royalty payments to the DNC, contemporaneous
advisory opinions confirmed the DNC's analysis of the legal
standard applicable to commercial transactions between a
political committee and a corporation. In A.O. 1976-56
(issued September 8, 1976), for example, the Commission
determined that an incorporated hotel could offer free
accommodations to political candidates for the purpose of
increasing the prestige of the hotel and thereby attracting
future business, where such complimentary services were
offered in a non-political manner and to non-candidates as
well as candidates. The Commission found that since the
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complimentary services were based upon commercial
considerations only, they were "neither in connection with a

Federal election, nor offered to influence a federal
candidate's election." This case is especially significant,
because it was the goodwill of the candidate that the hotel
sought and paid for. The candidate's staying at the hotel
was akin to his endorsement, and the free accommodations
were, of course, payment for it.

And in A.O. 1976-86 (issued October 6, 1976), the
Commissison held that an advertising company which continued
to display a political committees's advertisement on its

billboard after the contract period had run had not made a

contribution to the committee since (1) no other advertiser
had purchased the same board, and (2) it was normal business
practice to continue a display until one did. In reaching
its conclusion, the Commission again focused on the purpose
underlying the benefit conferred upon the political
committee. If services or money were offered in the
ordinary course of business, or as part of a legitimate
commercial pursuit, there was no contribution. The
Commission did not even note whether the bargained for
consideration was tangible or intangible.

Moreover, at the time the Commission provided no
indication that it would change the standards governing the

7transaction. None of the advisory opinions cited by the
Commission in A.O. 1979-17 was decided on grounds that had

1-T anything to do with a distinction between goodwill and
tangible assets. A.O. 1976-50 held that a corporation which
marketed shirts bearing a candidate's likeness and
contributed $1 to the candidate's campaign committee for
each shirt sold would be making an illegal contribution --
both in bearing the costs of manufacture and in offering a
royalty. A.O. 1975-15 is discussed above. Both turned on
the fact that political, not commercial considerations were
the primary concern. Neither transaction appeared to be an
arms length bargain.

In the third opinion cited by the Commission in A.O.
1979-17, A.O. 1978-46 (which was issued after the Franklin
Mint transaction), the Commission held that a corporation's
purchase of an advertisement in a political party's monthly
newspaper or in a printed program for a party convention was
a contribution. But A.O. 1978-46 contained no suggestion
that the Commission would change its standard for
determining whether a contribution would result. There, the
political committee was not selling an intangible asset, but

advertising space. Nor did the party committee endorse the
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advertiser's product. In contrast, it was the RNC's

endorsement of the bank credit cards -- the use of its

goodwill -- that the Commission found would not constitute

bargained for consideration.

In short, at the time the DNC agreed to the Franklin
Mint proposal, there was no authority whatsoever in the

FECA, the Commission's regulations, or its advisory opinions
even suggesting that the Commission would consider royalty
payments from an arms length commercial transaction to be a
contribution because they involved a political party's sale
of intangible, rather than tangible, assets. On the

contrary the DNC relied on ample authority, in the fall of
1976, in concluding that its arrangement with Franklin Mint

was lawful. The transaction was consistent with existing
law from the time of planning through execution.

2. The Commission may not apply
a new legal principle retro-
actively to a transaction
undertaken in good faith reliance
on existing law.

Regardless of the merits of AO 1979-17, the Commission
may not lawfully apply a legal principle enunciated for the
first time three after the transaction, where the DNC

t complied in good faith with the law as it existed in 1976.

a. The FECA precludes the Commis-
sion from penalizing the DNC's
good faith reliance on contempo-
raneous opinions similar in
material respects to the trans-
action with Franklin Mint.

As noted, the DNC went to some lengths to insure the
agreement with Franklin Mint was, in fact, an arms length
bargain entered into in the ordinary course of business and
for commercial purposes only. The arrangement fully
accorded with the law during the period. Moreover, during
that period the Commission gave no indication that it would
change the legal standards that governed the transaction.
Under these circumstances, the Commission may not,
consistent with 2 U.S.C. S 437(c) (2), hold the DNC to the
principle first enunciated three years later.
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Section 437f(c)(2) of the FECA provides that:

",any person who relies upon any provision or
finding of an advisory opinion in accordance with
the provisions of (437(c) (1)] and who acts in
good faith in accordance with the provisions and
findings of such advisory opinion shall not, as a
result of any such act, be subject to any sanction
provided by this Act . .

Section 437f(c)(1) establishes who may lawfully rely on an
advisory opinion:

Many advisory opinion rendered by the Commission
may be relied upon by . . . (b) any person
involved in any specific transaction or activity

No which is indistinguishable in all its material
aspects from the transaction or activity with
respect to which such advisory opinion is
rendered."

As discussed above, the DNC justifiably relied on
advisory opinions similar in material respects to the
Franklin Mint transaction. In both A.O. 1976-56 and A.O.
1976-86, the FEC held that no contributions resulted because
commercial, not political, considerations were at the heart
of the transactions. Opinions where the Commission had
concluded that a prohibited contribution would occur were
based squarely on the political nature of the transaction.
(See A.O. 1976-50, A.O. 1975-15).

As the correspondence between the DNC and Franklin Mint
appended to this letter (Attachments B and C) shows, the
parties made every effort to insure that: (1) the purpose
of the transaction was commercial, not political; (2) the
transaction was undertaken in the ordinary course of
business; and (3) it was nonpartisan. In all material
respects, therefore, the holdings were directly relevant to
the DNC-Franklin Mint transaction, and the Commission cannot
penalize the DNC for relying on them in good faith.

b. Retroactive application
would be unlawful.

Aside from the operation of 2 U.S.C. S 437f, well
established legal doctrine precludes the Commission from
applying A.O. 1979-17 to the DNC-Franklin Mint transaction.
The courts consistently have held such retroactive
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application impermissible when there had been good faith
reliance on prior holdings and prospective application would
produce adverse consequences, such as fines. In NLRB v.
Bell Aerospace Co., Div. of Textron, Inc., 416 U.S 26
(1974), for example, the Supreme Court held that, while
retroactive application of agency rules would be permitted
under some circumstances, a party could not be penalized for
good faith reliance on prior agency holdings by virtue of a
retroactive change in standards.

This basic principle has been followed in numerous
other cases. In Drug Package, Inc. v. NLRB, 70 F. 2d 1340
(8th Cir. 1978), for example, the Court stated,

"We entertain no doubt now that the Board does

have the power to announce new principles of law
in an adjudicatory proceeding. See, NLRB v. Bell
Aerospace Co.., supra, 416 U.S. at 294, 94 S. Ct.
1957. In deciding whether to exercise that power,
however, the Board must weigh the benefits to be
achieved by the new interpretation of the law
against the detrimental effects of retroactive
application of the new rule." Id. at 1346, n. 5.

The Court found that the retroactive application of a policy
making bargaining orders effective retroactively was unfair
to a company which had rejected settlement offers under the
assumption that bargaining orders could be prospective only.
Accord, Ruangswang v. Immigration and Naturalization
Service, 591 F. 2d 39 (9th Cir. 1978); Natural Gas Pipeline
Co. of America v. FERC, 590 F. 2d 664 (7th Cir. 1979).

With respect to retroactivity of advisory opinions, the
approach of the Internal Revenue Service is also
instructive. While the Code leaves it to the Commissioner's
discretion to determine whether new rulings or regulations
will be retroactively applied, (See S 7805(b) of the
Internal Revenue Code, Automobile ClTub of Michigan v.
Commissioner, 353 U.S. 180 (1957)), it is the Service's
stated general policy that:

"(W)here Revenue Rulings revoke or modify
previously published rulings the authority of S
7805(b) of the Code ordinarily is invoked to
provide that the new rulings will not be applied
retroactively to the extent they have adverse
consequences to taxpayers."
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104-5th TAX MNGM'T (BNA), A-27. Significantly in a few of
the rare instances in which the Service has departed from
this policy, its action has been deemed an abuse of
discretion. See International Business Machines Corp. v.
United States, 343 F.2d 914 (Ct. Cl. 1968)p ;
Foundation v. Commissioner of Internal Revenue, 238 F.2d 5%
(3rd Cir. 1956).

Here, the DNC justifiably relied upon prior
pronouncements, and penalties from retroactive application
would be substantial. The DNC could not have anticipated
A.O. 1979-17 in 1976, when the Commission was applying
different standards to transactions between political
committees and corporations. Penalizing the DNC on the
basis of a retroactive application of A.O. 1979-17 would be
an abuse of the Commission's discretion.

3. The DNC - Franklin Mint transaction
differs from the transaction
disapproved in A.O. 1979-17.

In any event, A.O.1979-17 is inopposite. It involved a
plan by the Republican National Committee to endorse a bank
credit card and encourage the card's use by party members in
exchange for compensation by the bank for the party's
assistance in increasing the bank's card holder base. In
addition, the RNC would have the exclusive right to include
"educational/promotional" materials in monthly statements
sent by the bank to the Republican credit card holders.

Although the RNC described its program as a strictly
commercial enterprise based on an arms length agreement,
this characterization ignored the serious potential for
abuse. The credit card transaction involved (a) a financial
arrangement between a political committee and a regulated
bank (b) that would produce very substantial revenues (c)
over a long time period. There is, of course, substantial
government regulation of the banking industry. Both the
Republican National Committee and whatever bank it
affiliated with could have expected significant revenues
from their association in the program.:! The originator of
the idea, Edward Shelton, believed that the program would

Plans Recently Announced By the Republican and
Democratic Parties to Solicit Their Members for Visa Credit
Cards; Hearing before the Sendate Comm. on Banking, Housing
and Urban Affairs, 95th Cong., 2d Sess. 32 (January 9,
1979).
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have "a profound impact in terms of fundraising."A/ Hence,
as political committees developed substantial financial
ventures with banks, the possibility of true arms length
bargaining would become more remote.

In a letter to the Commission commenting on AO 1979-17,
Senator Proxmire, Chairman of the Committee on Banking,
Housing, and Urban Affairs, expressed this concern:

"it would be hard to imagine a more
conspicuous case of conflict of interest on a
massive scale than the scheme presented to
the Commission by this request . . . The
obvious danger lies in the fact that as the
parties grow more and more dependent upon the
credit card contributions, the stronger will

Sevolve the bond of common interests between
the parties and the bank card corporations.

Tr It is impossible to honestly assume that the
Bank card firms will be able to negotiate at
arms length with political elements that may
now, or in the future, control the
profitability of the entire bank card
industry."

Given that the spectre of undue influence is the very evil
sought to be avoided by the prohibition against corporate
contributions, U.S. v. C.I.O., 335 U.S. 106 (1948), the
Commission could not see the possibility of "characterizing"
the compensation to be received by the RNC "as bargained for
consideration rather than political contributions..

C' The DNC arrangement with Franklin Mint, on the other
hand, does not give rise to this concern. First, the
amounts involved were relatively insubstantial. While the
credit card program could have produced millions of dollars
in revenues, the DNC derived $30,000 from the Franklin Mint
contract. Second, unlike the banks with which the RNC
proposed to deal, Franklin Mint is not engaged in a highly
regulated industry. Thus, there was neither reason nor
opportunity for Democratic regulators, future or present, to
be influenced by the DNC's association with Franklin Mint.
Moreover, the DNC's association with Franklin Mint was

V Id. Senator William Proxmire called it "potentially one
of the greatest fundraising windfall schemes ever devised.'
(Letter from Senator Proxmire to the Federal Election

Commission, Office of General Counsel, dated May 9, 1979).
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limited to a brief period, while the RNC proposed an ongoing
relationship with particular banks. In short, A.O. 1979-17
is inopposite here.

III. The DNC did not accept a contribution from
the ABC Television Network.

According to the General Counsel's report, the alleged
contribution involves a one-third ".political discountw
amounting to $16,330.23 granted by in February 1976 for the
DNC's telethon of July 26-27, 1975. While the Commission
does not consider a discount below the usual and normal
charge to be a contribution if it is offered in "the
vendor's ordinary course of business to non-political
clients", (A.O. 1978-45) , it questions the DNC-ABC
transaction because ABC labeled it a "political discount" in
a February 13, 1976 letter to the DNC.

ABC has made available to the DNC the memorandum it
filed with the Commission on March 11, 1981. The DNC
believes ABC convincingly shows why the Commission should
take no further action in this matter. First, offers of
discounted time extended on a nonpartisan basis are outside
the scope of S 441b. Moreover, as ABC correctly notes, if
the Commission concludes that the ABC discount constitutes
an impermissible contribution under the FECA, the holding
would be directly at odds with applicable federal
communications law. Further, sound public policy

Tconsiderations argue against treating nonpartisan political
discounts as contributions. Precluding such discounts
probably would limit the amount of political discussion so
critical to our system of government. For these reasons,
more fully set out in ABC's memorandum, and adopted by the
DNC, the Commission should take no further action in this
matter.

IV. The DNC did not accept corporate or labor
union contributions.

The General Counsel's report asserts that the DNC
received prohibited contributions by accepting twenty
corporate and labor union checks totalling $660.95 for the
sale of books and seminars. The General Counsel believes
there may have been a contribution because, in the
alternative: (1) if the payments were to defray production
expenses, they are contributions because the DNC is
receiving funds to be used for political purposes; or (2) if
these payments were not a contribution but rather a
commercial transaction, they are contributions to the extent
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the amount charged exceeds the cost to the DNC Neither
rationale justifies pursuing this matter further.

2-/

The DNC received these payments for the arms length
sale of excess campaign manuals that were valuable to the
purchasers. In 1976, the DNC reprinted 5,000 copies of a
nine volume DNC "Campaign Consultation" program , at a cost
of $10,653.30. (Attachment E) It first produced the
program, with the assistance of consultants, in 1974. The
DNC used the manuals in 1976 in campaign seminars it ran to
train Democratic candidates, potential Democratic candidates
and state and local Democratic party activists in various
campaign skills. The program was part of the DNC's efforts
to make technical assistance available to Democratic
candidates at all levels. The manuals covered fundraising,
media, in-house polling, targetting and demographic
research, building a volunteer organization,
get-out-the-vote activities and campaign planning and
budgeting. The DNC originally included the cost of the
manual in the price it charged for the seminar.

Because the manual provided expert information on how
to be effective politically, it was valuable not only 9
candidates and political committees, but to many others.-'

The DNC therefore received numerous requests for the manual.
Since the DNC had extra copies that were not used in the

training seminars, the DNC supplied them upon request, to
the extent they were available. If the organization
requesting the material was unrelated to the DNC, the DNC
generally charged a small amount for the manual to defray
production costs.

Because the DNC's records are not complete for events
occurring over four years ago, the DNC cannot at this time

7_/ The Commission staff provided a list of twenty entities
that purchased manuals in 1976. (Attachment D) The

organizations included educational institutions such as Ohio

Wesleyn University and Blue Mountain Community College as

well as business corporations and labor unions. The $660.95

total is comprised of checks ranging in amount from $5.00 to

$115.00.

V A review of the manual amply demonstrates its value.

Because the DNC has retained only one copy, we cannot submit

it with this document. However, the manual is available for

your review.
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roduce documentation as to the nature of the requests or
he exact costs of production. The printing costs
($10,653.30 -- Attachment E) do not include fees for writing
and drafting, art work, typeset, postage or DNC staff time.
However, based on the documented printing costs and the
small amounts of the checks the DNC received, the DNC's
Comptroller believes that the amounts received in no event
exceeded actual costs to the DNC.

The DNC sales of excess campaign manuals fall within
the category of sales the Commission has permitted in the
past without characterizing them as contributions. In A.O.
1979-18, the Commission permitted a committee to sell to
corporations a contributor list it had created in the
ordinary course of its operations, primarily for its own
use. The Commission said that the sale would constitute a
contribution if the purchase price exceeded the usual and
normal charge. And A.O. 1979-24, the Commission permitted
a political committee to sell excess yard stakes and a
typewriter purchased during the campaign as long as the
buyer paid the usual and normal charge for the items.

Here, the DNC created and produced the campaign manuals
in the ordinary course of its operations to provide
technical campaign assistance to Democratic candidates. It
sold excess manuals, as a commercial venture, to recoup
production. costs. To the extent that the General Counsel's
concern (and the Commission's) is that the receipts exceeded
production costs, the DNC believes it has provided the best
information available to demonstrate that that concern is
groundless. The DNC printed 5,000 sets of manuals, at a
cost of $10,653.30. While this is the only documented
figure, it does not include other costs of production. The
amounts of the checks received -- ranging in amount from $5
to $115 -- support the DNC Comptroller's view that the
receipts could not have exceeded production costs. Although
no one presently at the DNC can recall, it is likely that
the charge was based on an estimate made at the time of a
reasonable amount necessary to defray production costs. In
any event, there is no indication that the receipts exceeded
production costs.

The DNC's sale of excess manuals clearly is different
from those transactions that the Commission has found
resulted in a prohibited contribution. For example, in both
A.O. 1979-76 and A.O. 1975-15, cited by the General Counsel
to support the contention that the DNC's receipts were
contributions, the dispositive fact was that the items were

specifically acquired or developed for general
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fundraising purposes . . . . ( (A.O. 1979-76). That simply
is not a factor here. There is no indication whatsoever
that the DNC developed the manuals for general fundraising
purposes.

The sale of excess campaign manuals is similar in all
material respects to the sales approved in A.O. 1979-18 and
A.O. 1979-24. Accordingly, the DNC's receipts at issue here
did not constitute a prohibited contribution.

V. Conclusion.

For the reasons detailed in this letter, the DNC urges
the Commission to take no further action on MUR 1166.

Respectfully submitted,

RonalD. Eastman
Lynda S. Mounts
Counsel for the Democratic

National Committee

cc: William Taylor, Esq.

Attachments



FR6NKLI MIV INNT CORPOR ATION
FRANKLIN 05NT. IrNNIYLVANIA 39091

August 25, 1976

Democratic National Committee K
1625 Massachusetts Avenue, NW /
Washington, D.C.

Gentlemen:

6-0• 'This letter sets forth our proposal to your organization
and, when accepted by you, will serve as the agreement between
us relating to an offering and sale by Franklin Mint Corporation
("Franklin") of 1976 Democratic Presidential Campaign Medals as
described below. The medals will be offered for sale by Franklin
in the following forms:

-n) A sterling silver medal in a lucite display stand
2. A sterling silver medal with neck chain (pendant)
3. A sterling silver medal with 24kt gold electroplate (pendant)

4. An 18kt gold medal with neck chain (pendant)

The medals will bear a reproduction of the Democratic Presi-
dential candidate on the obverse and the party's campaign symbol
on the reverse.

Franklin will offer the medals for sale to the general public
and to Franklin's established collectors commencing in September
1976 by means of direct mail and publication advertising with a
cloering date for acceptance of orders of November 2, 1976.

Franklin presently intends to spend an aggregate of $100,000
for publication advertising of the Democratic and RepUblican
Presidential Carpaign medals. Franklin agrees that any increase
in said advertising budget shall be subject to your organization's
approval.



Your organization agrees to designate the above-described

Democratic Presidential Campaign medals as the Official Presi-

dential Campaign Medals of tho Democratic National Committee

and authorizes Franklin to make reference to such designation

in its advertising materials. In consideration thereof, and of

the agreements of your organization hereunder, Franklin is

willing to:

1. Pay to your organization a royalty equal to 15% of

Franklin's net sales of said Democratic National

Committee 1976 Presidential Campaign Medals with a

minimum guaranteed royalty of $30,000. "Net sales"

shall mean Franklin's gross receipts from its sales

of said medals less returns, allowances and sales or

use taxes.

2. Provide to your committee at no charge a quantity of

the medals equivalent in retail value to $5,000.

Your organization further agrees that Franklin shall be the

exclusive organization authorized to mint and/or sell the Official

-, 1976 Presidential Campaign Medals of the Democratic National Com-

mittee.

-Your organization further agrees to provide for certifications

cl to the media concerning Franklin's advertising of the 
medals as

required under applicable Federal law.

7Would you kindly indicate your acceptance of the above agree-

ment by signing the duplicate copy of this letter enclosed herewith.

.Yours very truly,

FRANKLIN MINT CORPORATION

Franci . F patri Jr.

Vice resi ent

Accepted and agreed to this

7~ day of August, 1976

Democratic National Cormmittee

By:_____________
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FRANKLIN MINT CORPOtATION
FRA.IKLIN C3NTER. PENNSYLVANtA 1001

November 2. 1976

Democratic National Committee
1625 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Attention: Ralph J. Gerson, Counsel

Gentlemen:
Tr

This letter is to clarify the nature of the agreement by
which the Democratic National Committee has granted to the

' Franklin Mint Corporation the exclusive rights to reproduce
,, and sell the official Presidential Campaign Medals of the Demo-

cratic National Committee.

As you may know, collectors value highly the sponsorship
of prestigious organizations and find special merit in a com-
memorative medal that is an official issue of such a society.

r- The Franklin Mint Corporation has obtained exclusive rights to
mint and sell medals certified by such organizations as La Scala,
Royal Shakespeare Theatre, National Audubon Society, the United
Nations, National Governors Conference, American Revolution
Bicentennial Administration, The 41st International Eucharistic
Congress, The International Olympic Committee, World Wildlife
Fund, National Society of the Daughters of the American Revo-
lution, The Royal Horticultural Society and the Republican
National Committee. Our agreement with your organization is
identical to our agreement with the Republican National Commit-
tee. Further, our agreement with your organization is substan-
tially the same as our agreement with the above-mentioned non-
political organizations with respect to all essential contract
terms.

Our purpose in issuing and selling these medals is to
commemorate historical events and renowned organizations by
means of gold and silver medals of lasting value. In advertising
and selling our medals we stress their value as collector's items
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Democratic National Committee November 2. 1976

and feel no duty to further particular ideas or a particular

candidate. Indeed, the Democratic and Republican Presidential

Campaign medals are being advertised together.

We can assure you that our contractual relationship with

your organization is on a purely commercial basis. We custom-

arily pay sponsoring organizations royalties based on sales.

The amount of such royalties is based solely on the commercial

value of the exclusive endorsement of each organization as de-

termined through commercial negotiations. The 15% royalty

offered to the Democratic National Committee is well within

the 5% to 25% range of royalties normally offered to sponsoring

organizations, and it is identical to the royalty being paid

to the Republican National Committee.

In addition, an advance is customarily paid to sponsoring

organizations. The amount of the advance payment suggested to

the Democratic National Committee and the Republican National

Committee is comparable to advances previously offered to non-

, political sponsors.

F^ In conclusion, we'believe that this transaction is a

commercial transaction quite comparable to our dealings with

nonpolitical organizations. Please do not hesitate to contact

us if you desire any further information about our commemorative

,T program.

*Very truly yours,

FRANKLIN MINT CORPORATION

RPchard J.,Kradje
Associate Corporate Counsel

RJK/bb



, .% '

A.
-. .4 t

- .:~- %E~L-. ~$.

.: .. . ,. . ..

----- - .- - L .A*.' . . . .00" -.
Attachment E

INVOICE

the mark ot Washinton's quality lithogfaSPr8

TEL.PHONC 1110 Okie Street N.E.., Washington,D.C. 20002

526-2666
SOLD TO: Democratic National Committee

Attention: Mr. Eric Jaffe TrRMS:

1625 Massachusetts. Avenue N. W. NET 30 OAYS

Washington, D. C.

CUSTOMCR 0"060 NUMN OUR JOn NUM"R I INVOICE OATZ

2660. 169119 January 19, 1976

.1

5% D. C. S.alesr-T.a..-

'~*

$ 9,900.00
180.00

...... 66.0 00

$10,146.00

507.30
$10,653.30

Rupli (02)

RESALE OR EXEMPTION NUMBER

17998
4/U (am) LU

4.

N, KAorAAN/GRAPh3 NC
A UiNSInM r Of pug Mg COMPANY.U.

Campaign Consultation Programs consisting of
nine (9) bookletS, 8 1/2 x 11, two 40 pages,
two 36 pages, two 20 pages, one 32 pages,
one 2a pages and one 16 pages. 5,000 copies
each of above nine booklets to be shot from
existing printed books, three hole drilled
and delivered in convenient cartons as
specified in estimate on Purchase Order
No. 2660..

Additional art for cover as covered in my
letter of November 20,. 1975.

Alterations in blueprint

IJOW
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

CHARLES STEELE P

MARJORIE W. EMMONS/JODY CUSTER

APRIL 14, 1981

REFERRAL OF LETTER REGARDING
MUR 1166 and MUR 1180

The attached letter regarding MUR 1166 and MUR 1180

was received in the Chairman's Office and then presented

to the Secretary of the Commission. It is provided for

your action.

L0

Attachment:
Letter from James P. Mercurio,
dated April 13, 1981

... 'Z c



Arent, Fox, Kintner, Pkin & Kahn .

Federal Bar Building, 1815 H Steet, N.W.
1*~~ngon.D.C. 20006

C": Auew IN=om WUM7 TT40 APR 14 P12: Io
James R Memurio
(202) 8574092

April 13, 1981

BY HAND

Honorable John Warren McGarry
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

Re: Franklin Mint Corporation
MUR 1166 and MUR 1180

Dear Mr. McGarry:

We are counsel for Franklin Mint Corporation in the
above matters.

Franklin Mint recently has been advised that the
Commission has found reason to believe that it violated
2 U.S.C. §44lb(a) by making certain payments to the Re-
publican National Committee and the Democratic National
Committee in 1976. The payments in question -- which a-
mounted to approximately $30,000 for each committee -- were
made pursuant to contractual arrangements under which medals
that were designed, minted and sold by Franklin Mint were
designated by each committee as its Official Presidential
Campaign Medal and Franklin Mint was authorized to refer to
such designation in its advertising of the medals. The con-
tract with each committee also provided that Franklin Mint
would pay a royalty equal to 15 per cent of its sales, with
a minimum guaranteed royalty of $30,000, and provide a quan-
tity of medals equivalent in retail value to $5,000.

In the Notification of Reason to Believe Finding,
the Commission states the following conclusion with respect
to these arrangements:

In the present transaction, the [com-
mittee] granted the Corporation the exclusive
right to mint and market commemorative medals
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bearing the likeness of the candidates as
the [committee's] campaign symbol and
authorized the corporation to make reference
to the committee's designation of the medals
as the "Official Presidential Campaign Medals
of the Republican [or Democratic] National
Committee" in advertising materials. In so
doing, the [committee], in essence, sold its
good will and the reputation of its national
leadership to the corporation in exchange
for a share of the income realized or anti-
cipated. As such, the payments made by the
Corporation, in the "credit card program,"
supra, cannot be viewed simply as bargained
for consideration but rather constitute con-
tributions in violation of §441b of the Act.

The "credit card program" to which the above-quoted
passage refers is a program that was proposed in 1979 by the
Republican National Committee under which it would enter ar
arrangement with a credit card issuing bank that contained
the following essential elements:

(1) The committee would provide the prestige
of its name, the loyalty of its members, the
endorsement of its leadership and the use of
its membership list, all of which would enable
the card issuer to increase the number of
persons holding its cards.

(2) The committee would have been compensated
by the credit card issuer in accordance with
one of three options, all of which would have
permitted the committee to make periodic use
of the credit card issuer's monthly billing
statement as a vehicle for sending political
messages to the credit card holders.

The Republican National Committee in that case admitted
that among the benefits expected to flow from the credit card
program were that the program would "'increase its identity
with its members" and increase its "fund raising" potential.
On these facts, the Commission concluded in Advisory Opinion
1979-17 that payments made by the credit card issuers to the
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Republican National Committee and inclusion of political
materials in mailings of credit card statements, as contem-
plated by the program, would be "contributions or expenditures"
prohibited by 2 U.S.C. S4llb.

The contractual arrangements under which Franklin
Mint made royalty payments to the Republican and Democratic
National Committees differ from the credit card program con-
sidered in AO 1979-17 in several important respects. Franklin
Mint's purpose in proposing its official campaign medal pro-
gram and in selling its medals was not to benefit the political
committees that designated the medals as their official cam-
paign medals, and unlike the credit card program, the campaign
medal offer did not provide a vehicle whereby the committees

Nr could advance their political objectives. As stated in the
affidavit of Franklin Mint's Chairman, which is submitted
herewith, Franklin Mint had no purpose to influence any elec-
tion or to contribute to the success of any political candi-
date or party. Its purpose was the commercial purpose of making
a profit from the sale of its medals. Nothing in the program
is inconsistent with that purpose.

Unless there are circumstances which indicate that a
A payment was made to a political committee for the purpose of

influencing an election, there can be no reason to believe that
a payment made pursuant to a commercial arrangement is a pro-
hibited contribution. The Commission's opinion in the credit

card program proposal addresses a joint arrangement between a
political committee and a bank in which the bank not only
would have made payments to the committee in return for com-
mercial benefits, it also would have permitted the committee,
as part of the commercial arrangement, to use mailings as a
means by which the committee could promote its political aims.
Under these circumstances, a purpose on the part of the bank
to influence political elections might be inferred. By con-
trast, it is difficult to discern how Franklin Mint's promotion
of official campaign medals of both the Republican and Demo-
cratic presidential candidates could have been intended to
influence the presidential election. There is nothing in the
promotional material that urges anyone to vote for any candidate
or to support any party. The presidential election is merely
the occasion for which these medals were created. And, while
the election may have been the event that made the medal pro-
gram appear to be an attractive commercial venture for Franklin
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Mint, there is no evidence that the program was intended to
influence the election.

Accordingly, we respectfully submit that payments by
Franklin Mint to the Democratic and Republican National Com-
mittees pursuant to the presidential campaign medal programs
in 1976 do not violate 2 U.S.C. S441b.

Sincerely,

/. ames P. Mercurio

JPM:kcm
Enclosure
cc: Charles N, Steele, Esquire

William Taylor, Esquire
Thomas Whitehead, Esquire

9



F RAN KLI N MINT CORPORATION
FRANKLIN CENTER. PENNSYLVANIA 19091

AFFIDAVIT

I, Charles L. Andes, being first duly sworn, depose and say

as follows:

1. I am the Chairman of Franklin Mint Corporation, Franklin
Center, Pennsylvania.

2. In 1976 the Franklin Mint entered into contractual ar-
rangements under which it agreed with the Republican National
Committee and the Democratic National Committee to pay royalties
and other compensation in consideration of the committees' agree-
ments to designate medals designed and minted by Franklin Mint as
their official campaign medals. I am familiar with the circum-
stances under which these contractual arrangements were entered.

3. Franklin Mint's purpose in entering these arrangements
was to earn a profit from the sale of the medals in question. It
was not the purpose of Franklin Mint to influence any political
election or to contribute to the success of any political party
or candidate.

4. The terms of these arrangements are not more favorable
to the Republican and Democratic National Committees than terms
to which Franklin Mint agrees with others in similar programs.

5. Exhibit 1 and Exhibit 2 exemplify the promotional materials
employed by Franklin Mint to promote the sale of these medals in
1976.

IN WITNESS WHEREOF, I hereby set my hand this 10th day of

April, 1981.

Charles L. Andes

County of Delaware )
Commonwealth of Pennsylvania)ss

Subscribed and sworn to before
me this 10th day of April, 1981.

Notary Public / HENR A. H PTYry, NCTARY POU C
MINDIMETOVi TVP., DLLAVIARL C2"'_ Y

MY CUWM 'S10N EXI;;P DE,. I1.



0 Exhibit 1

THE FRANKLIN MINT
FRANKLIN OR NTER. PENNSYLVANIA 19091

Dear Collector:

The Franklin Mint has been appointed to produce the official 1976
Presidential Campaign Medals of both the Republican National Committee
and the Democratic National Committee.

These official campaign medals will be announced to the public soon
in newspapers throughout the United States. But, as official minter for
the medals, we have been given special permission to send this advance,
notice to our collectors.

Accordingly, we are enclosing a copy of the public announcement,
which includes illustrations of the Republican and Democratic campaign
medals. The portraits which appear on these medals are new and original
works of art which were created especially for the 1976 Presidential

A%* campaign by two of America's leading medallic sculptors. The portrait
of Gerald R. Ford is by Gilroy Roberts, and the portrait of Jimmy Carter

1,^ is by Julian Harris. These official campaign portraits will be used only
on these medals; they will never appear anywhere else.

Please note that you may acquire these official campaign commemora-
tives as solid sterling silver medals, or in pendant form. The pendants,
each with an appropriate neckchain, will be produced in sterling silver,
gold on sterling and in 18 karat gold. The medals and pendants alike will
be issued in limited edition, exclusively for those who place orders by
Election Day -- November 2, 1976. After Chat date, these medals and pen-
dants will never be made available again.

As you may know, many past Presidential campaign coimmemoratives are
today highly valued by collectors. And, since the 1976 Presidential cam-
paign promises to be one of the most exciting in years, it seems quite
likely that the official medals of this campaign will be widely sought
after by collectors in the future.

To obtain the medals and pendants of your choice, enter your order
on the accompanying form -- and be sure to mail it no later than Election
Day, November 2nd.

Sincerely,

Brian G. Harrison
BGH:rw President

The Franklin Mint is the world's largest private mint, It is not affiliated with the U.S. Mint or any other government agency.
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THE OFFICIL 1976

P RESIDENTA
C AMPGN MEIDAILS

Available only until Election Day, November 2, 1976

R1EPUBLIGAN

The Official Presidential Campaign Medal
of the Republican National Committee

(ORDER FORM
OFFICIAL REPUBLICAN NATIONAL COMMITTEE
1976 PRESIDENTIAL CAMPAIGN MEDAL

M Franklin Mint
Franklin Center. Pennsylvania J 9091

Please send me the following
-.. -.Solid Sterling Silver medal (I diam. )

an Lucite display stand (a, S22.50 each . .......

.. ,,,.Solid Sterling Silver pendant ( 1/4" diam.),
with appropriate chain. (,v $22.50 each .. .....

24KT Gold electroplate on Sterling Silver
pendant (li/4" diam.), with appropriate
chain. Ca S27.50 each . ... .. .. .. ..$

18KT Gold pendant (I 1,4" diam. ).
with appropriate chain. (& $250 each ........ $ _

Total of Order: S

Plus my state sales tax: $

Mr. Remittance Enclosed: S_
Mrs.

Addre!is

, City. State. Zip

I I I mI mi me immi Ni

DEMOCRATIC

The Official Presidential Campaign Medal
of the Democratic National Committee

DRI ER FORM

OFFICIAL DEMOCRATIC NATIONAL COMMITTEE
1976 PRESIDENTIAL CAMPAIGN MEDAL

The Franklin Mint
Franklin Center, Pennsylvania 19091

Please send me the following:

....... Solid Sterling Silver medal (1 " diam. )
.... in Lucite display stand (& $22.50 each ........

-Solid Sterling Silver pendant (I V4 diam.),
... with appropiate chain. @ $22.50 each ........ $_

..._14 KT Gold electroplate on Sterling Silver
pendant (IV1' diam.), with appropriate
chain, @ $27.50 each ... ........... S .

-1 8XT Gold pendant ( I 4 m diam. ),
"with approiriate chain, (i $250. each ........1

Total of Order: S

Plus my state leas ta: $_

Mr. Remittance Enclosed: $_
I Mrs I

I ddrcssi

City. State. Zip

l m m m qm mmNm m mmmmm m m m m Nmimm mm m mm m
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SPECIAL COUNSELDUOLEY J. CLAPP, JR.
(NOT AMITTE D.C. SAI

COUNSLtl
HAROLD W. CONROY

RICHARD N. CROCKETT
HENRY ALLEN MARK
HORACE P. MOULTON

JOHN A. SULLIVAN

ONE WALL STREET

NEW YORK, N. Y. 10005

(211) 765-1000

CAULE: LASELLUM
TELEX: 12I40/6445

24S ROYAL PALM WAY

PALM BEACH, FLA. 33440

(3OS) 6SS-95O0

TWX: O' 5l5-7111

ROY ALBERT POVELL

RESIDENT PARtTNER

Charles N. Steele, Esq.
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 166 a d MUR 1206

Dear Mr. Steele:

This is to advise you that counsel for the Democratic

National Committee in MURs 1166 and 1206 are:

Ronald D. Eastman
Lynda S. Mounts
CADWALADER, WICKERSHAM & TAFT
Suite 700
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036
(202) 293-6300

Please send all notifications and other communications

concerning these matters to counsel stated above.

We are aware of Mr. Harrington's letter dated March 5,

1981; however, he no longer is responsible for MURs 1166 and

1206. We regret the delay, and do not anticipate another

change of counsel for these matters.

Sindely,

Rona ld D.
Lynda S. N

cc: William Taylor, Esq.
Frances B. Hagan

-I,

-o

Y%3 z w0c>



Arent, Fox, Kintner, Ploddn & Kahn
Federal Bar Building, 1815 H Street, N.'W.
Waddngton, D.C. 20008
1Tek~boe. ( (10)8574000
Cable: AOX "kley. WU 82672 ITF 440166

James P Merturio
(202) 857-6092

a APR 14 AS: 4:1

April 13, 1981

BY HAND

Honorable John Warren McGarry
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

Re: Franklin Mint Corporation
MUR 1166 and MUR 1180

~Na

"-G g

Dear Mr. McGarry:

We are counsel for Franklin Mint Corporation in
above matters.

the

Franklin Mint recently has been advised that the
Commission has found reason to believe that it violated
2 U.S.C. S441b(a) by making certain payments to the Re-
publican National Committee and the Democratic National
Committee in 1976. The payments in question -- which a-
mounted to approximately $30,000 for each committee -- were
made pursuant to contractual arrangements under which medals
that were designed, minted and sold by Franklin Mint were
designated by each committee as its Official Presidential
Campaign Medal and Franklin Mint was authorized to refer to
such designation in its advertising of the medals. The con-
tract with each committee also provided that Franklin Mint
would pay a royalty equal to 15 per cent of its sales, with
a minimum guaranteed royalty of $30,000, and provide a quan-
tity of medals equivalent in retail value to $5,000.

In the Notification of Reason to Believe Finding,
the Commission states the following conclusion with respect
to these arrangements:

In the present transaction, the [com-
mittee] granted the Corporation the exclusive
right to mint and market commemorative medals



Arent, Fox, Kintner, Plotkin & Kahn

Honorable John Warren McGarry
Page Two
April 13, 1981

bearing the likeness of the candidates as
the [committee's] campaign symbol and
authorized the corporation to make reference
to the committee's designation of the medals
as the "Official Presidential Campaign Medals
of the Republican [or Democratic] National
Committee" in advertising materials. In so
doing, the [committee], in essence,, sold its
good will and the reputation of its national
leadership to the corporation in exchange
for a share of the income realized or anti-
cipated. As such, the payments made by the
Corporation, in the "credit card program,"
supra, cannot be viewed simply as bargained
for consideration but rather constitute con-

-~ tributions in violation of S44lb of the Act.

The "credit card program" to which the above-quoted
I-ON passage refers is a program that was proposed in 1979 by the

Republican National Committee under which it would enter ar
r*! arrangement with a credit card issuing bank that contained

the following essential elements:

(1) The committee would provide the prestige
of its name, the loyalty of its members, the
endorsement of its leadership and the use of
its membership list, all of which would enable
the card issuer to increase the number of
persons holding its cards.

(2) The committee would have been compensated
by the credit card issuer in accordance with
one of three options, all of which would have
permitted the committee to make periodic use
of the credit card issuer's monthly billing
statement as a vehicle for sending political
messages to the credit card holders.

The Republican National Committee in that case admitted
that among the benefits expected to flow from the credit card
program were that the program would "increase its identity
with its members" and increase its "fund raising" potential.
On these facts, the Commission concluded in Advisory Opinion
1979-17 that payments made by the credit card issuers to the
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Honorable John Warren McGarry
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Republican National Committee and inclusion of political
materials in mailings of credit card statements, as contem-
plated by the program, would be "contributions or expenditures"
prohibited by 2 U.S.C. S4llb.

The contractual arrangements under which Franklin
Mint made royalty payments to the Republican and Democratic
National Committees differ from the credit card program con-
sidered in AO 1979-17 in several important respects. Franklin
Mint's purpose in proposing its official campaign medal pro-
gram and in selling its medals was not to benefit the political
committees that designated the medals as their official cam-
paign medals, and unlike the credit card program, the campaign
medal offer did not provide a vehicle whereby the committees
could advance their political objectives. As stated in the
affidavit of Franklin Mint's Chairman, which is submitted
herewith, Franklin Mint had no purpose to influence any elec-
tion or to contribute to the success of any political candi-
date or party. Its purpose was the commercial purpose of making
a profit from the sale of its medals. Nothing in the program
is inconsistent with that purpose.

Unless there are circumstances which indicate that a
payment was made to a political committee for the purpose of
influencing an election, there can be no reason to believe that
a payment made pursuant to a commercial arrangement is a pro-
hibited contribution. The Commission's opinion in the credit
card program proposal addresses a joint arrangement between a
political committee and a bank in which the bank not only
would have made payments to the committee in return for corn-
mercial benefits, it also would have permitted the committee,
as part of the commercial arrangement, to use mailings as a
means by which the committee could promote its political aims.
Under these circumstances, a purpose on the part of the bank
to influence political elections might be inferred. By con-
trast, it is difficult to discern how Franklin Mint's promotion
of official campaign medals of both the Republican and Demo-
cratic presidential candidates could have been intended to
influence the pres idential election. There is nothing in the
promotional material that urges anyone to vote for any candidate
or to support any party. The presidential election is merely
the occasion for which these medals were created. And, while
the election may have been the event that made the medal pro-
gram appear to be an attractive commercial venture for Franklin
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Honorable John Warren McGarry
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April 13, 1981

Mint, there is no evidence that the program was intended to
influence the election.

Accordingly, we respectfully submit that payments by
Franklin Mint to the Democratic and Republican National Com-
mittees pursuant to the presidential campaign medal programs
in 1976 do not violate 2 U.S.C. S441b.

Sincerely,

7,,ame s P. Mercurio

JPM:kcm
Enclosure
cc: Charles N. Steele, Esquire

William Taylor, Esquire
Thomas Whitehead, Esquire/



FRANKLIN MINT CORPORATION
FRANKLIN CENTER. PENNSYLVANIA 19091

AFFIDAVIT

I, Charles L. Andes, being first duly sworn, depose and say

as follows:

1. I am the Chairman of Franklin Mint Corporation, Franklin

Center, Pennsylvania.

2. In 1976 the Franklin Mint entered into contractual ar-

rangements under which it agreed with the Republican National
Committee and the Democratic National Committee to pay royalties
and other compensation in consideration of the committees' agree-

ments to designate medals designed and minted by Franklin Mint as

their official campaign medals. I am familiar with the circum-
stances under which these contractual arrangements were entered.

3. Franklin Mint's purpose in entering these arrangements
was to earn a profit from the sale of the medals in question. It

was not the purpose of Franklin Mint to influence any political

election or to contribute to the success of any political party
or candidate.

4. The terms of these arrangements are not more favorable
to the Republican and Democratic National Committees than terms

to which Franklin Mint agrees with others in similar programs.

5. Exhibit 1 and Exhibit 2 exemplify the promotional materials

employed by Franklin Mint to promote the sale of these medals in
1976.

IN WITNESS WHEREOF, I hereby set my hand this 10th day of

April, 1981.

Charles L. Andes

County of Delaware )
Commonwealth of Pennsylvania)SS

Subscribed and sworn to before
me this 10th day of April, 1981.

Notary Public I AEE'P. H :.iTY, I . '.

! f -t,',Y .:- i.; j.- ": ' r5 [. 7 3"

REr C E i Ve, 0



Exhibit 1

THE FRANKLIN MINT
FRANKLIN CE NTER. PENNUYLVANIA 11091

Dear Collector:

The Franklin Mint has been appointed to produce the official 1976
Presidential Campaign Medals of both the Republican National Committee
and the Democratic National Committee.

These official campaign medals will be announced to the public soon
in newspapers throughout the United States. But, as official minter for
the medals, we have been given special permission to send this advance
notice to our collectors.

C" Accordingly, we are enclosing a copy of the public announcement,
which includes illustrations of the Republican and Democratic campaign
medals. The portraits which appear on these medals are new and original
works of art which were created especially for the 1976 Presidential
campaign by two of America's leading medallic sculptors. The portrait
of Gerald R. Ford is by Gilroy Roberts, and the portrait of Jimmy Carter
is by Julian Harris. These official campaign portraits will be used only
on these medals; they will never appear anywhere else.

Please note that you may acquire these official campaign commemora-
tives as solid sterling silver medals, or in pendant form. The pendants,
each with an appropriate neckchain, will be produced in sterling silver,
gold on sterling and in 18 karat gold. The medals and pendants alike will
be issued in limited edition, exclusively for those who place orders by
Election Day -- November 2, 1976. After that date, these medals and pen-
dants will never be made available again.

As you may know, many past Presidential campaign commemoratives are
today highly valued by collectors. And, since the 1976 Presidential cam-
paign promises to be one of the most exciting in years, it seems quite
likely that the official medals of this campaign will be widely sought
after by collectors in the future.

To obtain the medals and pendants of your choice, enter your order
on the accompanying form -- and be sure to mail it no later than Election
Day, November 2nd.

Sincerely,

Brian G. Harrison
BGH:rw President

The Franklin Mint is the world's largest private mint. It is not affiliated with the U.S. Mint or any other government agency.



TE OFLCIAL 1976
PRES1IDENTL

CAMIPMGN MEDALS
Available only until Election Day, November 2, 1976

REPUBLICAN

The Official Presidential Campaign Medal
of the Republican National Committee

*----------------a 6",*

ORD~ER FDRIM
II __ OFFICIAL REPUBLICAN NATIONAL COMMITTEE
* *fl 1976 PRESIDENTIAL CAMPAIGN MEDAL*I
I

The Franklin Mint
* Franklin Center, Pennsylvania 19091

Please send me the following:

g .,,.Slid Sterling Silver mnedal (I 'A"' diana.)
I nLucite display stand Ca " 25 each ~..........,.

* ... ,Solid Sterling Silver pendant (I 4 diam.),
with appropriate chain. (,_v S22.50 each... ......

,24KT Gold electroplate on Sterling Silver
pendant (IV" diann. ,with appropriate
chain. (C 527.50 each..................... U

.I KT Gold pendant (I 1 ' diam. U)with appropriate chain. C& S250. each . ..$

Total of Order: S .

Plus my state salestax: $ _

Remittance Enclosed: S-
Mrs.
Miss

Addr s 
I..

. City. State. Zip
. U ~4,i . € ,.c ,-, It I

DEMOCRATIC

The Official Presidential Campaign Medal
of the Democratic National Committee

*mtmmmmmmmmmmmmmmmmm mmmmmmmmmmmmmmmmmmmmmm

.ORDER ]FORM

OFFICIAL DEMOCRATIC NATIONAL COMMrME
1976 PRESIDENTIAL CAMPAIGN MEDAL

The Franklin Mint
Franklin Center. Pennsylvania 19091
Please send me the following:

---- Solid Sterling Silver medal (I 0" diam.)
I in Lucite display stand Cv S2250 each ........ S

I -Solid Sterling Silver pendant (I V4' diam.),
* with appropriate chain. e $22.50 each . ....... 

_.__24KT Gold electroplate on Sterling Silver
.. pendant I 14" diam.), with appropriate'

chain. (j $27.50 each ..................... $ -

1 8IKT Gold pendant (IV' diam.),
- with appropriate chain. @ $250. each ..............

Total of Order: $ .

Plus my tate sales t:

Mr. Remittance Enclosed: $ .
Mrs.

.Address,

I City. Stale. Zip_ _ _ _ _

* .'~..i . .-- it

bit 2

WWW" &49", 0.28.
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FEDERAL ELECTION COMMISSION
1~W'I~j~) WASHINGTON, D.C. 20463

March 27,, 1981

Mr. James Mercurio
Arent, Fox, Kintner,

Plotkin and Kahn
Federal Bar Building
1815 H Street, N.W.
Washington, D.C. 20006

Re: MURs 1166 and 1180
The Franklin Mint

Dear Mr. Mercurio:

This is in response to your letter of March 6, 1981,
requesting an extension of time in which to respond to the
Commission's Notification of Reason to Believe. The Office
of General Counsel has, decided, after considering your request,

to approve a 30-day extension of time in which to respond to
the Commission' s notification. Furthermore, as to your contention
that the Commission's letter of January 13, 1981 did not receive
the attention it otherwise would have received because of a typo-
graphical error, the office of General Counsel would like to

remind you that the Commission's four (4) page Notification of
Reason to Believe, a copy of which was attached to that letter,

C7 in addition to disclosing, in detail, the facts and issues
involved in this matter, clearly cites the Franklin Mint as the
respondent in this matter. Nonetheless, your client has until
the close of business April 13, 1981 to respond.

. Should you have any questions, please call William Taylor,
the attorney assigned to this matter, at 523-4529.

Since:

Charles N. Steele
General Counsel



JAMES A. McKENNA, JR.
VERNON L.WILKINSON
JOEPN M. KITTNER
ROSENT W. COLL
THOMAS N. FROHOCK
CARL ft. RAMEY
EDWARD P. TAPTICH
NORMAN P. LEVENTHAL
STEVEN A. LERMAN
R. MICHAEL SENKOWSKI
VIRGINIA S. CARSON
LAWRENCE J. MOVSHIN
JAMES S. SLASZAK
W. KENNEDY KEANE
DENNIS P. CORBETT
JAMES H. DeGRAFFNREIDT JR.

LAW OFFICES

McKENNA, WILKINSON & KITTNER
11110 SEVENTEENTH STREET, N.W.

WASHINGTON, D.C. 20036

(20) 66l-2600

March 11, 1981

Charles N. Steele, Esq.
General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1166

Dear Mr. Steele:

On behalf of American Broadcasting Companies,
Inc., I am transmitting herewith an original and
three copies of ABC's response to the Commission's
letter of January 8, 1981 with respect to the
above-referenced matter.

If there are any questions concerning this
matter, kindly communicate with the undersigned.

Ve-ry truly yours,

a rl R. Ramey k 7

Attachments

cc: William E. Taylor, Esq.

DIRECT DIAL NO.

6 -. 2
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* V ORIGINAL
Before The

FEDERAL ELECTION COMMISSION
Washington, D.C. 20463

In the Matter of )
)

Notification of "Reason To Believe ) MUR No. 1166
Finding" Directed Against The ABC )
Television Network )

MEMORANDUM OF
AMERICAN BROADCASTING COMPANIES, INC.

American Broadcasting Companies, Inc. ("ABC"),

by its attorneys, and pursuant to Section 111.6 of the Commis-

sion's Rules and Regulations, hereby submits the following

Memorandum in response to the above-referenced "Notice of

Reason to Believe" and in support of its position that this

matter should be dismissed and/or terminated without further

Commission action.

Preliminary Statement

By letter dated January 8, 1981, ABC was advised /

that the Commission had found reason to believe that ABC

may have made a corporate political "contribution" in violation

I_/ The letter and accompanying Report were directed to the
ABC Television Network, an operational division of American
Broadcasting Companies, Inc.
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of 18 U.S.C . S610 (currently 2 U.S.C. S44lb(a)). I/ The basis

for this alleged violation stems from ABC's decision to afford

a political discount to the Democratic National Committee

(DNC) in connection with the DNC's 1975 Telethon on the ABC

Television Network.

According to the accompanying Commission Report,

this matter was referred to the Office of General Counsel

by the Audit Division, based on an audit of the DNC covering

the period January 1, 1976 through September 30, 1978. Ap-

parently, during the course of that audit, the Commission

staff reviewed a letter dated February 13, 1976 from ABC

to the Chairman of the Democratic National Committee. In

that letter, ABC indicated it was extending its customary

one-third political discount to the DNC in connection with

the DNC's 1975 Telethon broadcast on the ABC Television Network

between July 26-27, 1975Y

Based on the foregoing, the Report states that

the Commission has found reason to believe that ABC's offer

of a reduced rate in connection with the DNC's purchase of

time on the ABC Television Network represented an impermissible

1/ The letter received by ABC actually referred to an alleged
violation having been made by the "Republican National
Committee" under "2 U.S.C. S41a(f)." We assume, however,
based on the accompanying Report, that these references
are simply inaccurate.

2/ ABC's one-third political discount is uniformly applied
to all bona fide political purchases, whether such pur-
chases are made by an authorized national political party
such as the DNC or by individual political candidates.
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political "contribution." The reasoning appears to proceed

as follows: (1) ABC is a corporation; (2) a corporate contribu-

tion in connection with a federal election-I is prohibited

by 2 U.S.C. S441b; and (3) a discount offered by an incor-

porated broadcast licensee in connection with the sale of

air time to a political candidate or political party consti-

tutes a contribution under 2 U.S.C. S441b.

As set forth hereinafter, ABC does not believe

that the offer of broadcast time to political candidates

or political parties -- on either a free or special discount

basis -- constitutes a political "contribution" prohibited

by federal law. On the contrary, in our view, such offers

of time -- extended uniformily to all similarly situated

candidates and major political parties -- represent a unique

public service by federally licensed broadcast entities plainly_,

outside the scope of 2 U.S.C. 5441b and demonstrably compatible

with the public interest. Moreover, we respectfully submit
C-

that important provisions and policies of federal communica-

tions law, affirmatively encourage broadcast licensees to

afford political candidates favorable treatment in terms

of both the availability and the cost of radio and television

facilities for political uses. Indeed, a finding by this

agency that the provision of free time or reduced rates to

political parties or candidates represents an illegal political

1/ The Report notes that the DNC Telethon was intended to
assist the DNC to retire past election campaign debts.
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"contribution," would be at odds with public policy and signifi-

cantly disserve the overall public interest. By effectively

foreclosing such offers in the future,l/ the cost of political

campaigning would dramatically escalate and, because of such

increased costs, the use of the broadcast media by political

candidates would significantly decrease.

Finally, a ruling that effectively precluded broad-

cast stations from offering free time or reduced rates to

political candidates would necessarily intrude upon the long-

established discretion and, we submit, First Amendment preroga-

tives of radio and television licensees to afford candidates

broadcast time to discuss issues in a manner not limited

to regular news coverage.

The Applicable
SFederal Elections Law

According to the Commission's January 8, 1981 Report,

a political discount by a broadcast corporation raises the

specific issue of the applicability of 2 U.S.C. §441b(a),

which provides that:

"It is unlawful . . . for any corporation
• . . to make a contribution or expenditure
in connection with any election to any
political office, or in connection with

1/ Presumably, and somewhat anomolously, such a ruling would
not extend to those many radio and television licensees
who are not incorporated but operate, instead, as partner-
ships, unincorporated associations, joint ventures or
single proprietorships.
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any primary election or political conven-
tion or caucus held to select candidates
for any political office, or for any
corporation whatever . . . to make a
contribution or expenditure in connection
with any election at which presidential
or vice presidential electors or a Senator
or Representative in, or a Delegate or
Resident Commissioner to, Congress are
to be voted for, or in connection with
any primary election or political conven-
tion or caucus held to select candidates
for any of the foregoing offices, or
for any candidate, political committee,
or other person knowingly to accept or
receive any contribution prohibited by
this section .... "

The term "contribution or expenditure" is defined

in 2 U.S.C. 5441(b)(2) to include:

le " ..any direct or indirect payment,
distribution, loan, advance, deposit,
or gift of money, or any services, or
anything of value . . . to any candidate,
campaign committee, or political party
or organization, in connection with any
election to any of the offices referred
to in this section."2"/

Utilizing the foregoing definitional framework,

the Report concludes that a political discount of broadcast

time represents the type of impermissible corporate contribu-

tion covered by 2 U.S.C. §441b. Thus, it appears that broad-

cast time is being construed as an ordinary commodity that

must be offered to political candidates and political parties

1/ See also 2 U.S.C. §431(e) which defines a contribution
as a "gift, subscription, loan, advance, or deposit of
money or anything of value made for the purpose of influ-
encing" an election. The Commission's Rules and Regula-
tions incorporate like provisions and definitions. See,
e.g., 11 C.F.R. 39100. (7) (1) , 114.1 (a) (1) and 114.2.
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on the same basis as it is offered to all other persons or

entities that purchase broadcast time. For instance, the

Report indicates that even if ABC gave uniform political

discounts to all political committees (and presumably all

political candidates) it still could not avoid the impact

of 2 U.S.C. S44lb unless a "political discount" was offered

to ABC's non-political (i.e., regular commercial) clients.

Other than bare statutory language, the Report

is conspicuously silent as to any other provisions of law

__ or applicable precedent directly bearing upon this matter.

The one exception is a brief reference to a 1978 Advisory

Opinion in a non-broadcast case where the Commission indicated

that "a discount below the 'usual and normal' charge (should

be viewed as) a contribution if the discount is not routinely

offered in the vendor's ordinary course of business to non-

political clients." See, AO 1978-45, August 28, 1978.

e" In AO 1978-45, a development company that owned

#1 an outdoor billboard proposed to provide space on the billboard

to a particular campaign committee at a rate below the normal

commercial rate. The Commission found that the proposal

would constitute a discount below the "usual and normal charge"

not routinely offered in the vendor's ordinary course of

business to non-political candidates. Since the development

company did not, in the ordinary course of its business,

offer the same reduced rate to commercial advertisers, the

Commission concluded that it "would view the net difference
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between the two rates as an in-kind contribution from the

development company to Citizens" ("Citizens for Coleman,"

the named political committee] -- i.e., a corporate contribu-

tion prohibited by 2 U.S.C. S441b.

In essence, therefore, the Report relies exclusively

upon the superficial thrust of the cited statutory language.

In our view, this is patently insufficient to conclude that

the mere provision of broadcast time, on a free or reduced-

rate basis, constitutes an impermissible political contribution

(as distinguished from a third party corporate purchase or

sponsorship of broadcast time for a partisan political pur-

pose). A brief review of the underlying purposes of 2 U.S.C.

§441b confirms this view.

The origin, legislative history and purpose of

what is now 2 U.S.C. §441b is discussed in detail in United

States v. C.I.O., 335 U.S. 106 (1948) and in United States

v. International Union United Auto Aircraft and Agr. Implement

Workers, 352 U.S. 567 (1957). With respect to corporations,

the Supreme Court in United States v. C.I.O. states:

"This legislation seems to have been
motivated by two considerations. First,
the necessity for destroying the influence
over elections which corporations exercised
through financial contribution. Second,
the feeling that corporate officials
had no moral right to use corporate funds
for contribution to political parties
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without the consent of the stockholders."
335 U.S. 106, 113. 1/

The essential elements of an offense under 2 U.s.c.

S441b have been summarized as follows: "(1) a contribution

or expenditure, (2) by a (corporation or] labor organization,

(3) for the purpose of active electioneering (4) in connection

with an election for named federal offices described in the

statute." United States v. Pipefitters Local Union No.

562, 434 F.2d 1116, 1121 (8th Cir. 1970). In other words,

the activity Congress sought to restrict by 2 U.S.C. 5441b

was of a highly partisan nature -- "active electioneering"

in connection with specific federal elections.-2

This construction, defining the kind of restricted

activity by the nature (as well as the fact) of the "contribution,"

is also reflected in pertinent provisions of the Commission's

1/ See also United States v. International Union where the
Court observed that the "evil at which Congress has struck

" * 0is the use of corporation or union funds to influ-
ence the public at large to vote for a particular candidate
or a particular party." 352 U.S. at 589. Significantly,
U.S. v. International Union involved a situation where
a union had utilized its dues to sponsor commercial tele-
vision broadcasts designed to influence the electorate
to select certain candidates for Congress. The Court's
extensive discussion of that situation, including elaborate
citations to pertinent legislative history, focused on
the purchase of broadcast time by a union or corporation
without indicating that the provision of broadcast time
by a broadcast licensee was even remotely analogous.

2/ As the court emphasized in 'United States v. Boyle, 338
F. Supp. 1028, 1033 (D. D.C. 1972) , it is only when
a corporation or union is engaged in "active electioneering"
on behalf of particular Federal candidates "with the
idea of reaching the public at large . . .that the statute's
proscription. . -becomes applicable."
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rules and regulations designed to implement Section 441b

and other federal election laws. For instance, Section 100.7(l)

of the Commission's Rules, paralleling Section 431(e) of

the statute, defines a "contribution" as including payments,

services or other things of value which are made "for the

purpose of influencing any election for Federal office. . . t

11 C.F.R. 5100.7(l) (emphasis added). Similarly, "a gift,

subscription, loan, advance, or deposit of money or anything

of value made to a national committee . . . of a political

party is not a contribution if it is specifically designated

to defray any cost incurred for construction or purchase

of any office facility which is not acquired for the purpose

of influencing the election of any candidate in any particular

election for Federal office." 11 C.F.R. §100.7(b)(12) (empha-

sis added).

It may be especially noteworthy that separate Commis-

sion regulations specifically recognize the inherent journalis-

tic function that is being performed when broadcast facilities

are used for certain forms of political discussion -- a regula-

tory acknowledgment, we submit, that further supports the

conclusion that Section 441b is only intended to prohibit

corporate contributions undertaken with a clear partisan

purpose. Thus, the Commission's regulations also provide

that "any cost incurred in covering or carrying a news story,

commentary, or editorial by any broadcasting station . . . is

not a contribution. . .. " 11 C.F.R § 100.7(b) (2). Further-
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more, even if the broadcasting station is owned or controlled

by a political party, committee or candidate, the editorial

and broadcast function still do not fall into the category

of a proscribed contribution so long as the "news story"

is a "bona fide news account" that takes place as "Part of

a general pattern of campaign-related news accounts which

give reasonably equal coverage to all opposing candidates

in the circulation or listening area. .. "11C.F.R.

100.7(b) (2).

In our judgment, the foregoing section of the Commis-

sion 's rules not only acknowledges the journalistic aspect

of broadcasting, but plainly indicates that news coverage,

and other types of broadcaster treatment of political candi-

dates and committees on an evenhanded basis, fall outside

the restrictions on corporate contributions. In other words,

Section 100.7(b) seems to be saying that the dangers of a

contribution being made to influence an election are removed

when conditions exist that effectively insure that candidates

are treated in a non-partisan fashion. In short, this Commis-

sion rule has elements that are roughly analogous to the

equal opportunities" concept that is the cornerstone of

political broadcast statutory law. (see p. 14 infra).

Finally, we should also mention that the Commission

has adopted regulations that specifically provide that broad-

W,
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casters may stage debates between political candidates -

which may involve the provision of free broadcast time -

if such debates include at least two candidates and the debates

are non-partisan, in the sense that they do not promote or

advance one candidate over another. See 11 C.F.R. SllO.7(b) (;l)

and 5110.13. Again, the Commission's regulations recognize

that a non-partisan approach to providing broadcast time

takes the activity outside the statutory prohibition.

Based on the foregoing, it is fair to conclude

that two principal assumptions must underlie any determination

CO that the offer of free or reduced-rate broadcast time to

political candidates represents an illegal contribution.

First, it would have to be assumed that a non-discriminatory

offer of free or reduced-rate time represented a "contribution"

or "expenditure" specifically "in connection with" a federal

election, as that phrase is used in 2 U.S.C. 441b. Second,

and perhaps more important from the broadcaster's standpoint,

it would have to be assumed that such "contributions" or

"expenditures" of broadcast time are "made for the purpose

of influencing" the nomination or election of a particular

Federal candidate or candidates.

We do not believe, however, that either 2 U.S.C.

9441b or the Commission's regulations were intended to cover

and should be interpreted to presume that the provision of

free time or reduced rates by broadcast stations represents

either a contribution "in connection with" a specific election
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or an attempt "to influence" such election. On the contrary,

the explicit language of the statute and its legislative

history, as construed by the courts and as reflected in the

Commission's own regulations, demonstrate that the prohibition

on corporate contributions was intended to restrict a highly

partisan form of corporate activity -- what has been charac-

terized by the courts as "active electioneering." Broadcaster

policies that provide free time or reduced rates to political

candidates and political parties are simply not the form

of partisan electioneering contemplated by the statute.

Rather, such policies and practices represent a natural exten-

sion of a broadcast licensee's fundamental "public trustee"

role.k" Moreover, as we now show, even if this were not the

case, important provisions of federal communications law

add specific substance to a broadcaster's public trustee

role in the area of political broadcasting. These provisions

not only provide a legal framework to insure that broadcast

time is extended to political candidates on a non-partisan,

non-discriminatory basis, but, in certain circumstances,

to affirmatively require broadcast stations to provide time

to political candidates on a favorable basis.

1/See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).-
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The Applicable
Federal Communications Law

The Federal Communications Commission (FCC) recently

reminded broadcast licensees of the importance attached to

political broadcasting:

"Political broadcasting is recognized
by the Commission, the Congress and the
U.S. Supreme Court as one of the most
important services a station can provide
to the public. The Commission has stated
that it is one of the major elements
of a station's service 'because of the
contribution broadcasting can make to
an informed electorate -- in turn so
vital to the proper functioning of our
Republic.'" 1/

A decision by the FEC effectively prohibiting broad-

cast licensees from offering reduced rates or free time to

political candidates -- by construing such offers as illegal

corporate contributions -- would run directly counter to

the entire history and tradition of federal communications

law. Thus, almost from the beginning of broadcast regulation,

Congress has expressed a desire, and the courts and the FCC

have interpreted the applicable communications law, to encourage

the widespread use of broadcast facilities by political candi-

dates.

1/ The Law of Political Broadcasting and Cablecasting:A
Political Primer, 43 Fed. Reg. 36342, 36382 (August 16,
1978) ; See also Licensee Responsibility As To Political
Broadcasts, 15 FCC 2d 94 (1968) ; Red Lion Broadcasting
Company, Inc. v. FCC, 395 U.S. 367-94 (1969).
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The principal statutory provision governing the

use of broadcast facilities by candidates for elective public

office is contained in Section 315 of the Communications

Act (47 U.S.C. 5315) . The "equal opportunities" concept

embodied in Section 315 provides that when a broadcaster

allows one legally qualified candidate to use his facilities

he must afford the same or "equal opportunities"l / to all

other legally qualified candidates for the same office.

This "equal opportunities" concept has been extended by the

FCC to cover major political parties and the supporters of

political candidates. See Nicholas Zapple, 23 FCC 2d 707

(1970); First Fairness Report, 36 FCC 2d 40, 47-50 (1972).

1/ In essence, "equal opportunities" is interpreted to mean
the same basic treatment -- i.e., the same rates, similar
audience potential, the same production conditions, etc.
See The Law of Political Broadcasting and Cablecasting,
supra., 43 Fed. Reg. at 36369-72. The FCC's rules and
regulations confirm this statutory requirement. See,
e.g., Section 73.1940(c) of the FCC's rules (47 C.F.R.
§73.1940(c)) which states that:

"In making time available to candidates
for public office, no licensee shall
make any discrimination between candidates
in practices, regulations, facilities,
or services for or in connection with
the service rendered pursuant to this
part, or make or give any preference
to any candidate for public office or
subject any such candidate to any prejudice
or disadvantage; nor shall any licensee
make any contract or other agreement
which shall have the effect of permitting
any legally qualified candidate for any
public office to broadcast to the exclu-
sion of other legally qualified candidates
for the same public office." (emphasis
added)
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Moreover, pursuant to longstanding FCC policy,

broadcast licensees are required, under their public trustee

responsibilities, to provide time generally to political

candidates -- either on a free or paid basis. See, e.g.,

Columbia Broadcasting System, Inc. v. Democratic National

Committee, 412 U.S. 94, 113-14 n. 12 (1973); Farmers Educa-

tional and Cooperative Union v. WDAY, 360 U.S. 525, 534 (1959);

FCC Memorandum on Second Sentence of Section 315(a) in Politi-

cal Broadcasts -- Equal Time, Hearings Before the Subcomm.

of the House Comm. on Interstate and Foreign Commerce, 88th

Cong., Ist Sess., on H.J. Res. 247, pp. 84-90. Indeed, in

a particularly pertinent manifestation of this policy, the

FCC has held that a licensee may, if he elects, fulfill his

political broadcasting obligations entirely through offers

of free time to candidates. See Rockefeller for Governor

Campaign, 59 FCC 2d 649 (1976); Charles 0. Porter r Esq.,

35 FCC 2d 664 (1972)

It is also significant that at the time Congress

amended the federal election laws to, inter alia, institute

a system of public financing and establish the Federal Election

1/ In this respect, it should be noted that the offer of
free broadcast time is, in some situations, not only
encouraged but required. Thus, certain educational and
public broadcasting stations (some of which may be incor-
porated) are precluded from accepting compensation for
broadcast time, and must therefore fulfill their political
broadcasting obligations through the offer of free broad-
cast time. See, e.g., In Re Complaint by Senator James
L. Buckley, 63 FCC 2d 952 (1976).
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Commission, it also amended the federal communications law

in certain key respects. Thus, in a further reflection of

its basic policy to promote political broadcasting,L/ Congress,

in the Federal Election Campaign Act of 1971 (FECA), enacted

Section 312 (a) (7) of the Communications Act requiring broadcast

licensees to grant "reasonable access to or to permit purchase

of reasonable amounts of time" for the use of their stations'

facilities by legally qualified candidates for federal elective

office. The plain language of the statute makes it clear

that, in requiring broadcasters to make time available to

federal elective candidates, licensees were given the choice

of making such time available on either a free or paid basis.-

1/ The Senate Report explaining the FECA amendments to the
Communications Act is literally peppered with references
to the general view that one of the principal means to
combat the escalating costs of campaigning is to encourage
the availability of free time and reduced advertising
rates for political candidates. See Senate Report No.
92-96, May 6, 1971, pp. 20-26, 27-33. For example,
at one point the Report states that "Congress, the Federal
Communications Commission, candidates, political scientists,
broadcasters, and the public all agree that . . . the
1960 suspension [of 315(a) of the Communications Act
which resulted in "substantial amounts of free time to
the candidates of the major parties" Id. at p. 211 . . . served
the public interest." Id. at 22. Also, the partial
suspension of 47 U.S.C. 9315(a) favored by the Senate
(but ultimately rejected) was accompanied by the following
summation: "Your Committee has been assured by the networks
that in addition to the time made available to major
party candidates, free time will also be made available
on a fair basis to the candidate of any significant third
party . "Id. at 27. (emphasis added)

2/ As the FCC has observed, "if a station [under this provision]
gives away enough time to a candidate to amount to 'reasonable
access' ... it is not required to sell time to the

(footnote continued on next page)



- 17 -

The Federal Election Campaign Act of 1971 also

amended the Communications Act in regard to the rates political

candidates can be charged for broadcast time. Under preexis-

ting law, a broadcast station was not permitted to charge

a political candidate any more than it would charge a regular

commercial advertiser. See Rates for Political Broadcasts,

11 RR 1501 (1954). This concept of establishing protective

rates for political candidates purchasing broadcast time

was, however, significantly expanded in the communications

law amendments flowing from the FECA of 1971. Thus, during

specified periods -- 45 days prior to a primary election

and 60 days prior to a general election -- broadcast stations

must, at a minimum, now give candidates the benefit of volume

discounts that a regular commercial advertiser might not

be able to obtain. See 47 U.S.C. 9315(b).-/

(footnote continued from previous page)

candidate. . ." The Law of Political Broadcasting and
Cablecasting: A Political Primer, 43 Fed. Reg. 36342,
36383 (August 16, 1978). See also, Dennis J. Morrisseau
(WCAX-TV), 48 FCC 2d 436 (1974). This interpretation
was recently confirmed by a decision of the United States
Court of Appeals for the District of Columbia Circuit.
See Kennedy for President Committee v. FCC, Case No.
80-1549 (D.C. Cir., May 31, 1980, opinion filed, August
6, 1980).

1/ Senator Mathias, in reviewing the bill that ultimately
passed the Senate (S.382), summarized the question of
rates as follows: "A candidate for Federal office running
under the purview of S.382 could have three possible
charges given to him by a licensee within the stated
105-day period prior to election [a combination of the
45-day and 60-day periods]: (a] The station can give
the candidate free time, (bi charge lower than lowest
unit cost, or [c] the lowest unit cost." 117 Cong. Rec.
S26107 (July, 1971). (emphasis added).
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In pertinent part, Section 315(b) of the Communica-

tions Act now states that during the specified 45- and 60-

day periods the "charges made for the use of any broadcasting

station by any person who is a legally qualified candidate

for any public office in connection with his campaign for

nomination for election, or election, to such office shall

not exceed . . . the lowest unit charge of the station for

the same class and amount of time for the same 1/io."'

This language has been interpreted to require broadcast sta-

tions to afford political candidates the benefit of volume

discounts not typically available to regular commercial adver-

tisers. To illustrate, the FCC offers the following example:

A station sells a single fixed position
1-minute announcement in prime time to
regular commercial advertisers for $15.
If, however, an advertiser buys 500 spots,
he receives a discounted per-spot rate
amounting to $10 for each spot (his total
purchase price for the 500 spots being
$5,000) . If a political candidate buys
time in the same time period he is entitled
to buy a single spot for only $10. 2/

In effect, under this statutory requirement a political candi-

date is entitled to the most favorable rate available on

a station -- but without purchasing the volume that a commer-

1/ Rather than selecting an "arbitrary discount rate appli-
cable to all stations," (Senate Report No. 92-96, p.
27) Congress choose the lowest unit rate type of discount
because it would be better pegged to the commercial prac-
tices of individual stations, taking into account their
differences. 2d.

2/ See The Law of Political Broadcasting and Cablecasting,
43 Fed. Reg. 36342, 36377 (August 16, 1978).
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cial advertiser would have to purchase to receive the same

rate .'

Conclusions

The pertinent Federal election law is intended

to prohibit corporate contributions made in connection with

a specific election for the presumed purpose of influencing

that election. It is not intended to cover non-partisan

activities by federal broadcast licensees.

The pertinent Federal communications law has, from

the beginning, recognized the special status of political

candidates -- requiring, inter alia, that the use of broadcast

facilities by such candidates be carried out on a non-partisan,

non-discriminatory, evenhanded basis. Thus, Section 315(a)

of the Communications Act provides that if any licensee permits

a legally qualified candidate to use a broadcasting station,

"he shall afford equal opportunities to all other such candi-

dates . "47 U.S.C. 5315(a). As such,, Section 315(a)

1/ Senator Baker, who opposed the "lowest unit rate" provision,
characterized the concept as "establish~ing] a public
subsidy in favor of the political advertiser" (Senate
Report No. 92-96, supra, at p. 95); commenting further
that the provision established "a discount for volume
advertising for those who do not advertise in volume
[thereby] creating a discriminatory preference in favor
of political candidates." (Id). Implicitly acknowledging
the nature of Senator Baker's dissent to this provision,
the full Senate report elsewhere refers to the lowest
unit rate concept as "requiring preferential advertising
rates." Id. at 28.

it
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specifically forbids favored treatment of competing Political

candidates. If a broadcaster affords free time to one candi-

date, he must afford free time to all opposing candidates;

and, if he affords a particular reduced rate to one candidate,

he must afford the same rate for the same time to all opposing

candidates. In short, the broadcaster is, by law, forbidden

to favor one candidate over another in terms of the time

afforded and the rate (if any) paid. This, we submit, insures

that time provided -- even if it is construed to be a commer-

cial commodity of value made available to candidates by cor-

porate broadcast licensees -- cannot be construed to be "given"

in connection with the election of a particular candidate

or with the purpose of influencing a particular election.

Moreover, as we have noted, Congress, the Courts

and the FCC have all affirmatively encouraged or sanctioned

broadcaster efforts to make their facilities available to

political candidates -- on a paid or free basis. This tradi-

tion has recently been further expanded by legislation requiring

broadcast stations to afford federal candidates "reasonable

access" to paid or free broadcast time, and a new amendment

to the Communications Act mandating that, during certain

periods prior to an election, broadcast stations must extend

to all legally qualified candidates the "lowest unit rate"

when they sell broadcast time to such candidates -- a provision

that, in practice, amounts to a statutory discount.
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Against the foregoing legal background, supplemented

by a long journalistic and public interest tradition of af-

fording political candidates broadcast time on a fair and

nondiscriminatory basis, it would be especially inappropriate

to so fundamentally uproot that process by declaring broad-

caster policies of offering reduced rates or free political

time to be illegal under federal election laws. Unquestion-

ably, the overall public interest consequences would be deves-

tating, effectively precluding the kind of unfettered political

discussion that has long been encouraged on the broadcast

media. In our view, such a result is not only unintended

by key provisions of federal election law, it is in direct

'V conflict with key provisions of federal communications law.

In conclusion, we believe it is well to emphasize,

in this context, the urgings of the FCC (on the occasion

of the FEC's consideration of its debate regulations):

"We believe that to read Section 441(b) as prohibi-
ting broadcaster gifts of time to candidates would
place that provision into direct conflict with
Section 312 (a) (7) of the Communications Act to
give the Commission authority to revoke a station
license for:

...willful or repeated failure to allow
reasonable access to or to permit purchase
of reasonable amounts of time for the
use of the broadcasting station by a
legally qualified candidate for Federal
Elective office on behalf of his candidacy.

The amendment is part of Title I of the FECA, P.L.
92.225. We do not believe that Congress would,
in the same Act, require broadcasters to give time
to Federal candidates, and simultaneously declare
those gifts to be crimes."
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Accordingly, for the reasons herein stated,

ABC urges the Commission to dismiss and/or terminate

this matter without further action.

Respectfully submitted,

AMERICAN BROADCASTING COMPANIES, INC.

March 11, 1981

By Everett H. Erlick
Robert J. Kaufman
Mark D. Roth
Sam Antar

1330 Avenue of the Americas
New York, New York 10 19

James A. McKenna Jr.
Carl R. Ramey
McKenna, Wilkinson & Kittner
1150 Seventeenth Street, N.W.
Washington, D.C. 20036

Its Attorneys

'0
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Before The
FEDERAL ELECTION COMMISSION
Washington, D.C. 20463

In the Matter of )

Notification of "Reason To Believe ) MUR No. 1166
Finding" Directed Against The ABC )
Television Network )

MEMORANDUM OF
AMERICAN BROADCASTING COMPANIES, INC.

American Broadcasting Companies, Inc. ("ABC"),

by its attorneys, and pursuant to Section 111.6 of the Commis-

sion's Rules and Regulations, hereby submits the following

Memorandum in response to the above-referenced "Notice of

Reason to Believe" and in support of its position that this

matter should be dismissed and/or terminated without further

Commission action.

rs 7 Preliminary Statement

By letter dated January 8, 1981, ABC was advised-/

that the Commission had found reason to believe that ABC

may have made a corporate political "contribution" in violation

i_/ The letter and accompanying Report were directed to the
ABC Television Network, an operational division of American
Broadcasting Companies, Inc.
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of 18 U.S.C. S610 (currently 2 U.S.C. S441b(a)).! / The basis

for this alleged violation stems from ABC's decision to afford

a political discount to the Democratic National Committee

(DNC) in connection with the DNC's 1975 Telethon on the ABC

Television Network.

According to the accompanying Commission Report,

this matter was referred to the Office of General Counsel

by the Audit Division, based on an audit of the DNC covering

the period January 1, 1976 through September 30, 1978. Ap-

parently, during the course of that audit, the Commission

staff reviewed a letter dated February 13, 1976 from ABC

to the Chairman of the Democratic National Committee. In

that letter, ABC indicated it was extending its customary

one-third political discount to the DNC in connection with

the DNC's 1975 Telethon broadcast on the ABC Television Network

between July 26-27, 1975. 2 /

Based on the foregoing, the Report states that

the Commission has found reason to believe that ABC's offer

of a reduced rate in connection with the DNC's purchase of

time on the ABC Television Network represented an impermissible

1/ The letter received by ABC actually referred to an alleged
violation having been made by the "Republican National
Committee" under "2 U.S.C. S41a(f)." We assume, however,
based on the accompanying Report, that these references
are simply inaccurate.

2_/ ABC's one-third political discount is uniformly applied
to all bona fide political purchases, whether such pur-
chases are made by an authorized national political party
such as the DNC or by individual political candidates.



-3 -

political "contribution." The reasoning appears to proceed

as follows: (1) ABC is a corporation; (2) a corporate contribu-

tion in connection with a federal elect ion'/ is prohibited

by 2 U.S.C. S44lb; and (3) a discount offered by an incor-

porated broadcast licensee in connection with the sale of

air time to a political candidate or political party consti-

tutes a contribution under 2 U.S.C. 5441b.

As set forth hereinafter, ABC does not believe

that the offer of broadcast time to political candidates

or political parties -- on either a free or special discount

basis -- constitutes a political "contribution" prohibited

by federal law. On the contrary, in our view, such offers

of time -- extended uniformily to all similarly situated

F^ candidates and major political parties -- represent a unique

'VIN public service by federally licensed broadcast entities plainly,

outside the scope of 2 U.S.C. S44lb and demonstrably compatible

with the public interest. Moreover, we respectfully submit

that important provisions and policies of federal communica-

tions law, affirmatively encourage broadcast licensees to

afford political candidates favorable treatment in terms

of both the availability and the cost of radio and television

facilities for political uses. Indeed, a finding by this

agency that the provision of free time or reduced rates to

political parties or candidates represents an illegal political

1/ The Report notes that the DNC-Telethon was intended to
assist the DNC to retire past election campaign debts.
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"contribution," would be at odds with public policy and signifi-

cantly disserve the overall public interest. By effectively

foreclosing such offers in the futurefL the cost of political

campaigning would dramatically escalate and, because of such

increased costs, the use of the broadcast media by political

candidates would significantly decrease.

Finally, a ruling that effectively precluded broad-

cast stations from offering free time or reduced rates to

political candidates would necessarily intrude upon the long-

established discretion and, we submit, First Amendment preroga-

0 tives of radio and television licensees to afford candidates

broadcast time to discuss issues in a manner not limited

to regular news coverage.

The Applicable
Federal Elections Law

According to the Commission's January 8, 1981 Report,

a political discount by a broadcast corporation raises the

specific issue of the applicability of 2 U.S.C. §441b(a),

which provides that:

"It is unlawful . . . for any corporation
0 * . to make a contribution or expenditure
in connection with any election to any
political office, or in connection with

1/ Presumably, and somewhat anomolously, such a ruling would
not extend to those many radio and television licensees
who are not incorporated but operate, instead, as partner-
ships, unincorporated associations, joint ventures or
single proprietorships.
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any primary election or political conven-
tion or caucus held to select candidates
for any political office, or for any
corporation whatever . .. to make a
contribution or expenditure in connection
with any election at which presidential
or vice presidential electors or a Senator
or Representative in, or a Delegate or
Resident Commissioner to, Congress are
to be voted for, or in connection with
any primary election or political conven-
tion or caucus held to select candidates
for any of the foregoing offices, or
for any candidate, political committee,
or other person knowingly to accept or
receive any contribution prohibited by
this section . ... 1

The term "contribution or expenditure" is defined

0 in 2 U.S.C. §441(b) (2) to include:

*.any direct or indirect payment,
distribution, loan, advance, deposit,
or gift of money, or any services, or
anything of value .. . to any candidate,
campaign committee, or political party
or organization, in connection with any
election to any of the offices referred

C04 to in this section."l/

Utilizing the foregoing definitional framework,

the Report concludes that a political discount of broadcast

time represents the type of impermissible corporate contribu-

tion covered by 2 U.S.C. 9441b. Thus, it appears that broad-

cast time is being construed as an ordinary commodity that

must be offered to political candidates and political parties

1/ See also 2 U.S.C. §431(e) which defines a contribution
as a "gift, subscription, loan, advance, or deposit of
money or anything of value made for the purpose of influ-
encing" an election. The Commission' s Rules and Regula-
tions incorporate like provisions and definitions. See,
e.g. , 11 C. F. R. 33100. (7) (1),1 114 .1 (a) (1) and 114. 2.
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on the same basis as it is offered to all other persons or

entities that purchase broadcast time. For instance, the

Report indicates that even if ABC gave uniform political

discounts to all political committees (and presumably all

political candidates) it still could not avoid the impact

of 2 U.S.C. 9441b unless a "political discount" was offered

to ABC's non-political (i.e., regular commercial) clients.

Other than bare statutory language, the Report

is conspicuously silent as to any other provisions of law

or applicable precedent directly bearing upon this matter.

C1 The one exception is a brief reference to a 1978 Advisory

Opinion in a non-broadcast case where the Commission indicated

that "a discount below the 'usual and normal' charge [should

be viewed as] a contribution if the discount is not routinely

offered in the vendor's ordinary course of business to non-

political clients." See, AO 1978-45, August 28, 1978.
'4

rl In AO 1978-45, a development company that owned

C T an outdoor billboard proposed to provide space on the billboard

r to a particular campaign committee at a rate below the normal

commercial rate. The Commission found that the proposal

would constitute a discount below the "usual and normal charge"

not routinely offered in the vendor's ordinary course of

business to non-political candidates. Since the development

company did not, in the ordinary course of its business,

offer the same reduced rate to commercial advertisers, the

Commission concluded that it "would view the net difference
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between the two rates as an in-kind contribution from the

development company to Citizens" ["Citizens for Coleman,"

the named political committee] -- i.e., a corporate contribu-

tion prohibited by 2 U.S.C. 5441b.

In essence, therefore, the Report relies exclusively

upon the superficial thrust of the cited statutory language.

In our view, this is patently insufficient to conclude that

the mere provision of broadcast time, on a free or reduced-

rate basis, constitutes an impermissible political contribution

(as distinguished from a third party corporate purchase or

sponsorship of broadcast time for a partisan political pur-

pose). A brief review of the underlying purposes of 2 U.S.C.

5441b confirms this view.

The origin, legislative history and purpose of

what is now 2 U.S.C. §441b is discussed in detail in United

States v. C.I.O., 335 U.S. 106 (1948) and in United States

v. International Union United Auto Aircraft and Aqr. Implement

Workers, 352 U.S. 567 (1957) . With respect to corporations,

the Supreme Court in United States v. C.I.O. states:

"This legislation seems to have been
motivated by two considerations. First,
the necessity for destroying the influence
over elections which corporations exercised
through financial contribution. Second,
the feeling that corporate officials
had no moral right to use corporate funds
for contribution to political parties
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without the consent of the stockholders."

335 U.S. 106,1 113. l/

The essential elements of an offense under 2 U.s.c.

§441b have been summarized as follows: "(1) a contribution

or expenditure, (2) by a [corporation or] labor organization,

(3) for the purpose of active electioneering (4) in connection

with an election for named federal offices described in the

statute." United States v. Pipefitters Local Union No.

562, 434 F.2d 1116, 1121 (8th Cir. 1970). In other words,

the activity Congress sought to restrict by 2 U.S.C. 5441b

was of a highly partisan nature -- " active electioneering"

inconnection with specific federal 2/cios

This construction, defining the kind of restricted

activity by the nature (as well as the fact) of the "contribution,"

is also reflected in pertinent provisions of the Commission's

1/ See also United States v. International Union where the
Court observed that the "evil at which Congress has struck

" " "is the use of corporation or union funds to influ-
ence the public at large to vote for a particular candidate
or a particular party." 352 U.S. at 589. Significantly,
U.S. v. International Union involved a situation where
a union had utilized its dues to sponsor commercial tele-
vision broadcasts designed to influence the electorate
to select certain candidates for Congress. The Court's
extensive discussion of that situation, including elaborate
citations to pertinent legislative history, focused on
the purchase of broadcast time by a union or corporation
without indicating that the provision of broadcast time
by a broadcast licensee was even remotely analogous.

2/ As the court emphasized in 'United States v. Boyle, 338
F. Supp. 1028, 1033 (D. D.C. 1972) , it is only when
a corporation or union is engaged in "active electioneering"
on behalf of particular Federal candidates "with the
idea of reaching the public at large . . . that the statute's
proscription . . .becomes applicable."
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rules and regulations designed to implement Section 441b

and other federal election laws. For instance, Section 100.7(1)

of the Commission's Rules, paralleling Section 431(e) of

the statute, defines a "contribution" as including payments,

services or other things of value which are made "for the

purpose of influencing any election for Federal office* . 0

11 C.F.R. 5100.7(l) (emphasis added). Similarly, "a gift,

subscription, loan, advance, or deposit of money or anything

of value made to a national committee . . . of a political

P-N party is not a contribution if it is specifically designated

C:) to defray any cost incurred for construction or purchase

of any office facility which is not acquired for the purpose

of influencing the election of any candidate in any particular

election for Federal office." 11 C.F.R. 9100.7(b)(12) (empha-

sis added).

It may be especially noteworthy that separate Commiis-

sion regulations specifically recognize the inherent journalis-

tic function that is being performed when broadcast facilities

are used for certain forms of political discussion -- a regula-

tory acknowledgment, we submit, that further supports the

conclusion that Section 441b is only intended to prohibit

corporate contributions undertaken with a clear partisan

purpose. Thus, the Commission's regulations also provide

that "any cost incurred in covering or carrying a news story,

commentary, or editorial by any broadcasting station . . . is

not a contribution. . "11 C.F.R § 100.7(b) (2). Further-
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more, even if the broadcasting station is owned or controlled

by a political party, committee or candidate, the editorial

and broadcast function still do not fall into the category

of a proscribed contribution so long as the "news story"

is a "bona fide news accoun.t" that takes place as "part of

a general pattern of campaign-related news accounts which

give reasonably equal coverage to all opposing candidates

in the circulation or listening area ... " 11 C.F.R.

100.7(b) (2).

In our judgment, the foregoing section of the Commis-

C) sion's rules not only acknowledges the journalistic aspect

of broadcasting, but plainly indicates that news coverage,

and other types of broadcaster treatment of political candi-

dates and committees on an evenhanded basis, fall'outside

the restrictions on corporate contributions. In other words,

Section 100.7(b) seems to be saying that the dangers of a

C- contribution being made to influence an election are removed

when conditions exist that effectively insure that candidates

are treated in a non-partisan fashion. In short, this Commis-

sion rule has elements that are roughly analogous to the

"equal opportunities" concept that is the cornerstone of

political broadcast statutory law. (see p. 14 infra).

Finally, we should also mention that the Commission

has adopted regulations that specifically provide that broad-
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casters may stage debates between political candidates -

which may involve the provision of free broadcast time -

if such debates include at least two candidates and the debates

are non-partisan, in the sense that they do not promote or

advance one candidate over another. See 11 C.F.R. SllO.7(b) (21)

and 5110.13. Again, the Commission's regulations recognize

that a non-partisan approach to providing broadcast time

takes the activity outside the statutory prohibition.

Based on the foregoing, it is fair to conclude

that two principal assumptions must underlie any determination

that the offer of free or reduced-rate broadcast time to

political candidates represents an illegal contribution.

First, it would have to be assumed that a non-discriminatory

offer of free or reduced-rate time represented a "contribution"

or "expenditure" specifically "in connection with" a federal

election, as that phrase is used in 2 U.S.C. 441b. Second,

and perhaps more important from the broadcaster's standpoint,

C" it would have to be assumed that such "contributions" or

"expenditures" of broadcast time are "made for the purpose

of influencing" the nomination or election of a particular

Federal candidate or candidates.

We do not believe, however, that either 2 U.S.C.

3441b or the Commission's regulations were intended to cover

and should be interpreted to presume that the provision of

free time or reduced rates by broadcast stations represents

either a contribution "in connection with" a specific election
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or an attempt "to influence" such election. On the contrary,

the explicit language of the statute and its legislative

history, as construed by the courts and as reflected in the

Commission's own regulations, demonstrate that the prohibition

on corporate contributions was intended to restrict a highly

partisan form of corporate activity -- what has been charac-

terized by the courts as "active electioneering." Broadcaster

policies that provide free time or reduced rates to political

candidates and political parties are simply not the form

of partisan electioneering contemplated by the statute.

C-0) Rather, such policies and practices represent a natural exten-

sion of a broadcast licensee's fundamental "public trustee"

role.k' Moreover, as we now show, even if this were not the

case, important provisions of federal communications law

add specific substance to a broadcaster's public trustee

7" role in the area of political broadcasting. These provisions

not only provide a legal framework to insure that broadcast

time is extended to political candidates on a non-partisan,

non-discriminatory basis, but, in certain circumstances,

to affirmatively require broadcast stations to provide time

to political candidates on a favorable basis.

1/ See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969) .
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The Applicable
Federal Communications Law

The Federal Communications Commission (FCC) recently

reminded broadcast licensees of the importance attached to

political broadcasting:

"Political broadcasting is recognized
by the Commission, the Congress and the
U.S. Supreme Court as one of the most
important services a station can provide
to the public. The Commission has stated
that it is one of the major elements
of a station's service 'because of the
contribution broadcasting can make to
an informed electorate -- in turn so

0 vital to the proper functioning of our
0 Republic.'" l/

A decision by the FEC effectively prohibiting broad-

cast licensees from offering reduced rates or free time to

political candidates -- by construing such offers as illegal

corporate contributions -- would run directly counter to

Tthe entire history and tradition of federal communications

law. Thus, almost from the beginning of broadcast regulation,

Congress has expressed a desire, and the courts and the FCC

have interpreted the applicable communications law, to encourage

the widespread use of broadcast facilities by political candi-

dates.

1/ The Law of Political Broadcasting and Cablecasting:A
Political Primer, 43 Fed. Req. 36342, 36382 (August 16,
1978) ; See also Licensee Responsibility As To Political
Broadcasts, 15 FCC 2d 94 (1968) ; Red Lion Broadcasting
Company, Inc. v. FCC, 395 U.S. 367-94 (1969).
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The principal statutory provision governing the

use of broadcast facilities by candidates for elective public

office is contained in Section 315 of the Communications

Act (47 U.S.C. 5315). The "equal opportunities" concept

embodied in Section 315 provides that when a broadcaster

allows one legally qualified candidate to use his facilities

he must afford the same or "equal opportunities'' to all

other legally qualified candidates for the same office.

This "equal opportunities" concept has been extended by the

FCC to cover major political parties and the supporters of

-. political candidates. See Nicholas Zapple, 23 FCC 2d 707

(1970); First Fairness Report, 36 FCC 2d 40, 47-50 (1972).

1/ In essence, "equal opportunities" is interpreted to mean
the same basic treatment -- i.e., the same rates, similar
audience potential, the same production conditions, etc.
See The Law of Political Broadcasting and Cablecasting,
supra., 43 Fed. Reg. at 36369-72. The FCC's rules and
regulations confirm this statutory requirement. See,
e.g., Section 73.1940(c) of the FCC's rules (47 C.F.R.
§73.1940 (c)) which states that:

"In making time available to candidates
for public office, no licensee shall
make any discrimination between candidates
in practices, regulations, facilities,
or services for or in connection with
the service rendered pursuant to this
part r or make or give any preference
to any candidate for public office or
subject any such candidate to any prejudice
or disadvantage; nor shall any licensee
make any contract or other agreement
which shall have the effect of permitting
any legally qualified candidate for any
public office to broadcast to the exclu-
sion of other legally qualified candidates
for the same public office." (emphasis
added)
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Moreover, pursuant to longstanding FCC policy,

broadcast licensees are required, under their public trustee

responsibilities, to provide time generally to political

candidates -- either on a free or paid basis. See, e.g.,

Columbia Broadcasting System, Inc. v. Democratic National

Committee, 412 U.S. 94, 113-14 n. 12 (1973); Farmers Educa-

tional and Cooperative Union v. WDAY, 360 U.S. 525, 534 (1959);

FCC Memorandum on Second Sentence of Section 315(a) in Politi-

cal Broadcasts -- Equal Time, Hearings Before the Subcomm.

of the House Comm. on Interstate and Foreign Commerce, 88th

Cong., 1st Sess., on H.J. Res. 247, pp. 84-90. Indeed, in

a particularly pertinent manifestation of this policy, the

FCC has held that a licensee may, if he elects, fulfill his

political broadcasting obligations entirely through offers

of free time to candidates. See Rockefeller for Governor

Campaign, 59 FCC 2d 649 (1976); Charles 0. Porter, Esq.,

35 FCC 2d 664 (1972)

It is also significant that at the time Congress

amended the federal election laws to, inter alia, institute

a system of public financing and establish the Federal Election

1/ In this respect, it should be noted that the offer of
free broadcast time is, in some situations, not only
encouraged but required. Thus, certain educational and
public broadcasting stations (some of which may be incor-
porated) are precluded from accepting compensation for
broadcast time, and must therefore fulfill their political
broadcasting obligations through the offer of free broad-
cast time. See, e.g., In Re Complaint by Senator James
L. Buckley, 63 FCC 2d 952 (1976) .
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Commission, it also amended the federal communications law

in certain key respects. Thus, in a further reflection of

its basic policy to promote political broadcastinglk/ Congress,

in the Federal Election Campaign Act of 1971 (FECA), enacted

Section 312(a) (7) of the Communications Act requiring broadcast

licensees to grant "reasonable access to or to permit purchase

of reasonable amounts of time" for the use of their stations'

facilities by legally qualified candidates for federal elective

office. The plain language of the statute makes it clear

that, in requiring broadcasters to make time available to

federal elective candidates, licensees were given the choice

of making such time available on either a free or paid basis.-

1/ The Senate Report explaining the FECA amendments to the
Communications Act is literally peppered with references
to the general view that one of the principal means to
combat the escalating costs of campaigning is to encourage
the availability of free time and reduced advertising
rates for political candidates. See Senate Report No.
92-96, May 6, 1971, pp. 20-26r 27-33. For example,
at one point the Report states that "Congress,, the Federal
Communications Commission, candidates, political scientists,
broadcasters, and the public all agree that . . . the
1960 suspension [of 315(a) of the Communications Act
which resulted in "substantial amounts of free time to
the candidates of the major parties" Id. at p. 21] . . . served
the public interest." Id. at 22. Also, the partial
suspension of 47 U.S.C. 9315(a) favored by the Senate
(but ultimately rejected) was accompanied by the following
summation: "Your Committee has been assured by the networks
that in addition to the time made available to major
party candidates, free time will also be made available
on a fair basis to the candidate of any significant third
party . . . .". Id. at 27. (emphasis added)

2/ As the FCC has observed, "if a station [under this provision]
gives away enough time to a candidate to amount to 'reasonable
access' . 0 0 it is not required to sell time to the

(footnote continued on next page)



- 17 -

The Federal Election Campaign Act of 1971 also

amended the Communications Act in regard to the rates political

candidates can be charged for broadcast time. Under preexis-

ting law, a broadcast station was not permitted to charge

a political candidate any more than it would charge a regular

commercial advertiser. See Rates for Political Broadcasts,

11 RR 1501 (1954). This concept of establishing protective

rates for political candidates purchasing broadcast time

was, however, significantly expanded in the communications

law amendments flowing from the FECA of 1971. Thus, during

specified periods -- 45 days prior to a primary election

and 60 days prior to a general election -- broadcast stations

must, at a minimum, now give candidates the benefit of volume

discounts that a regular commercial advertiser might not

-~ 1/be able to obtain. See 47 U.S.C. 3315(b).i

(footnote continued from previous page)

candidate. . ." The Law of Political Broadcasting and
Cablecasting: A Political Primer, 43 Fed. Reg. 36342,
36383 (August 16, 1978). See also, Dennis J. Morrisseau
(WCAX-TV), 48 FCC 2d 436 (1974). This interpretation
was recently confirmed by a decision of the United States
Court of Appeals for the District of Columbia Circuit.
See Kennedy for President Committee v. FCC, Case No.
80-1549 (D.C. Cir., May 31, 1980, opinion filed, August
6, 1980).

1/ Senator Mathias, in reviewing the bill that ultimately
passed the Senate (S.382), summarized the question of
rates as follows: "A candidate for Federal office running
under the purview of S.382 could have three possible
charges given to him by a licensee within the stated
105-day period prior to election [a combination of the
45-day and 60-day periods]: [a] The station can give
the candidate free time, [b] charge lower than lowest
unit cost, or [c] the lowest unit cost." 117 Cong. Rec.
S26107 (July, 1971). (emphasis added).
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In pertinent part, Section 315(b) of the Communica-

tions Act now states that during the specified 45- and 60-

day periods the "charges made for the use of any broadcasting

station by any person who is a legally qualified candidate

for any public office in connection with his campaign for

nomination for election, or election, to such office shall

not exceed . . . the lowest unit charge of the station for

the same class and amount of time for the same period."-/

This language has been interpreted to require broadcast sta-

tions to afford political candidates the benefit of volume

discounts not typically available to regular commercial adver-

tisers. To illustrate, the FCC offers the following example:

A station sells a single fixed position
1-minute announcement in prime time to
regular commercial advertisers for $15.
If, however, an advertiser buys 500 spots,
he receives a discounted per-spot rate
amounting to $10 for each spot (his total
purchase price for the 500 spots being
$5,000). If a political candidate buys
time in the same time period he is entitled
to buy a single spot for only $10. 2/

In effect, under this statutory requirement a political candi-

date is entitled to the most favorable rate available on

a station -- but without purchasing the volume that a commer-

1/ Rather than selecting an "arbitrary discount rate appli-
cable to all stations," (Senate Report No. 92-96, p.
27) Congress choose the lowest unit rate type of discount
because it would be better pegged to the commercial prac-
tices of individual stations, taking into account their
differences. 2d.

2/ See The Law of Political Broadcasting and Cablecasting,
43 Fed. Reg. 36342, 36377 (August 16, 1978).
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cial advertiser would have to purchase to receive the same

rate.'

Conclusions

The pertinent Federal election law is intended

to prohibit corporate contributions made in connection with

a specific election for the presumed purpose of influencing

that election. It is not intended to cover non-partisan

activities by federal broadcast licensees.

The pertinent Federal communications law has, from

the beginning, recognized the special status of political

candidates -- requiring, inter alia, that the use of broadcast

facilities by such candidates be carried out on a non-partisan,

non-discriminatory, evenhanded basis. Thus, Section 315(a)

of the Communications Act provides that if any licensee permits

a legally qualified candidate to use a broadcasting station,

"he shall afford equal opportunities to all other such candi-

dates . "47 U.S.C. §315 (a) . As such, Section 315 (a)

1/ Senator Baker, who opposed the "lowest unit rate" provision,
characterized the concept as "establish(ing) a public
subsidy in favor of the political advertiser" (Senate
Report No. 92-96, supra, at p. 95); commenting further
that the provision established "a discount for volume
advertising for those who do not advertise in volume
[thereby] creating a discriminatory preference in favor
of political candidates." (Id). Implicitly acknowledging
the nature of Senator Baker's dissent to this provision,
the full Senate report elsewhere refers to the lowest
unit rate concept as "requiring preferential advertising
rates." Id. at 28.
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specifically forbids favored treatment of competing Political

candidates. If a broadcaster affords free time to one candi-

date, he must afford free time to all opposing candidates;

and, if he affords a particular reduced rate to one candidate,

he must afford the same rate for the -same time to all opposing

candidates. In short, the broadcaster is, by law, forbidden

to favor one candidate over another in terms of the time

afforded and the rate (if any) paid. This, we submit, insures

that time provided -- even if it is construed to be a commer-

cial commodity of value made available to candidates by cor-

porate broadcast licensees -- cannot be construed to be "given"

in connection with the election of a particular candidate

or with the purpose of influencing a particular election.

Moreover, as we have noted, Congress, the Courts

and the FCC have all affirmatively encouraged or sanctioned

74 broadcaster efforts to make their facilities available to

political candidates -- on a paid or free basis. This tradi-

tion has recently been further expanded by legislation requiring

broadcast stations to afford federal candidates "reasonable

access" to paid or free broadcast time, and a new amendment

to the Communications Act mandating that, during certain

periods prior to an election, broadcast stations must extend

to all legally qualified candidates the "lowest unit rate"

when they sell broadcast time to such candidates -- a provision

that, in practice, amounts to a statutory discount.
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Against the foregoing legal background, supplemented

by a long journalistic and public interest tradition of af-

fording political candidates broadcast time on a fair and

nondiscriminatory basis, it would be especially inappropriate

to so fundamentally uproot that process by declaring broad-

caster policies of offering reduced rates or free political

time to be illegal under federal election laws. Unquestion-

ably, the overall public interest consequences would be deves-

tating, effectively precluding the kind of unfettered political

discussion that has long been encouraged on the broadcast

media. In our view, such a result is not only unintended

by key provisions of federal election law, it is in direct

conflict with key provisions of federal communications law.

In conclusion, we believe it is well to emphasize,

in this context, the urgings of the FCC (on the occasion

of the FEC's consideration of its debate regulations):

"We believe that to read Section 441(b) as prohibi-
ting broadcaster gifts of time to candidates would
place that provision into direct conflict with
Section 312(a) (7) of the Communications Act to
give the Commission authority to revoke a station
license for:

... willful or repeated failure to allow
reasonable access to or to permit purchase
of reasonable amounts of time for the
use of the broadcasting station by a
legally qualified candidate for Federal
Elective office on behalf of his candidacy.

The amendment is part of Title I of the FECA, P.L.
92.225. We do not believe that Congress would,
in the same Act, require broadcasters to give time
to Federal candidates, and simultaneously declare
those gifts to be crimes."
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Accordingly, for the reasons herein stated,

ABC urges the Commission to dismiss and/or terminate

this matter without further action.

Respectfully submitted,

AMERICAN BROADCASTING COMPANIES, INC.

March 11, 1981

By Everett H. Erlick
Robert J. Kaufman
Mark D. Roth
Sam Antar

1330 Avenue of the Americas
New York, New York 10019

James A. McKenna, Jr.
Carl R. Ramey

McKenna, Wilkinson & Kittner
1150 Seventeenth Street, N.W.
Washington, D.C. 20036

Its Attorneys
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CERTIFIED MAIL
RETUR RECEIPT REQUESTED

Mr. Charles 
L. Andes

Franklin Mint

Franklin Center, 
PA 19091

Re: MUR 1166

Dear Mr. j~nu~*Based on information ascertained in the normal course
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LAW OFFICES

McKENNA. WILKINSON & KITTNER
1150 SEVENTEENTH STREET. N. W.

WASHINGTON, D. C. 20036

William E. Taylor, Esq.
Federal Election Commission
1325 K Street, N.W.
7th Floor

HAND DELIVER



Arent, Fox, Kintner, Plotkin & Kahn '1, .

Federal Bar Building, 1815 H Street, N.W.
Washington, D.Q 20006
iblephoew: (2)857-000
Cable: ARFOX Ie": WU 8 72 1r 440266"

James P Mercurio
(202) 857-6092 "0

March 6, 1981

Charles N. Steele, Esquire
General Counsel
Federal Election Commission
1.325 K Street, N. W.
Washington, D. C. 20463

Re: Franklin Mint Corporation

CN MUR 1166 and MUR 1180

C4 Dear Mr. Steele:

We are counsel for Franklin Mint Corporation in the
above matters. The company's letter of representation pur-
suant to 11 CFR §111.23 will follow.

On March 3, 1981, Franklin Mint Corporation received
a letter in MUR 1180 which stated that the Federal Election
Commission on December 2, 1980 had found reason to believe
that the company had violated 2 USC S441b(a) by making certain
payments to the Republican National Committee. The letter re-
quests that the company submit any factual or legal material
that it believes relevant within ten (10) days.

On January 13, 1981, the company received a letter
in MUR 1166 which stated that the Federal Election Commission
on December 2, 1980 found reason to believe that "the Republican
National Committee had violated 2 USC R41a(f)." A copy of this
letter is enclosed. On March 4, 1981 the counsel for the Com-
mission advised us that, although it did not so state, the
enclosed letter was intended to notify Franklin Mint Corporation
that the Commission had found reason to believe that it had
violated 2 USC §441b(a) by making certain payments to the
Democratic National Committee. Apparently, a memorandum that
accompanied this letter did discuss a possible violation by
Franklin Mint, but since the covering letter itself did not
allege a violation by Franklin Mint Corporation the matter did
not receive the attention it otherwise would have received, and
legal counsel was consulted in this matter only after the
company received the letter in MUR 1180 on March 3, 1981.



Arent, Fox, Kintner, Plotkin & Kahn

Charles N. Steele, Esquire
Page Two
March 6, 1981

As I advised Messrs. Whitehead and Taylor during a
conference with them on March 5, 1981, we have not had an op-
portunity to look into this matter with our client or to consider
whether any factual or legal material should be submitted on
behalf of Franklin Mint Corporation, or whether the possibility
of informal conciliation should be pursued. In addition, pre-
vious commitments would make it very difficult to adhere to
the deadline set forth in the Commission's letter in MUR 1180.
We respectfully request, therefore, that the deadline for sub-
mission of any factual or legal materials and any discussion
of informal conciliation in both MUR 1166 and 1180 be extended
to April 13, 1981.

Thank you for your consideration in these matters.

Sincere ly,

/James P. Mercurio

JPM:kcm
Enclosure

cc: Thomas Whitehead
William Taylor



Arent, Rbx, Klntner, Plotkin & Kahn
'q Federal Bar Bulkdkn, 1815 H Street, N. W.

Washington, D. C. 20006 .

* William Tayilor, Esquire
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463



FIRANKLIN MINT CORPOREATION

FRANKLIN CENTER. PENNSYLVANIA 19091

9 March 1981 -

Federal Election Commission r )
1325 "K" Street, NW
Washington, DC 20463

RE: Franklin Mint Corporation
MUR 1166 and MUR 1180

Dear Sirs:

Pursuant to 11 CFR S111.23, Franklin Mint Corporation hereby
advises that it wishes to be represented by counsel with re-
gard to the above matters.

The name, address and telephone number of our counsel is as
follows:

James P. MercurioArent, Fox, Kintner,Plotkin & Kahn
1815 "H" Street, NW
Washington, DC 20006
202/857-6092

Te foregoing counsel is authorized to receive any and all
notifications and all communications from the Commission on
behalf of Franklin Mint Corporation in these matters.

Sincerely,

FRANKLIN MINT CORPORATION

Secretary

DSW:cm

cc: J. P. Mercurio



Feea leto0omiso

135""SreN
Washngto, DC 2046



March 5o 1981

HAND DELIVERY

Office-of General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

Attention: William Taylor
Frances Hagen

Re: MUR 1166 and 1206

Gentlemen:

On behalf of the Democratic National Committee,
and in accordance with telephone conversations with
William Taylor and Frances Hagen, I hereby request an
extension of time in which to respond to the Commission's
Notification of Reason to Believe in MUR 1166 and 1206
until April 8, 1981.

As you are doubtless aware, new officers of the DNC
were just elected last Friday, February 27, and I have sub-
sequently been asked to undertake responsibilities as general
counsel to the DNC. As you can imagine, because of the departure
of some DNC personnel and the process of selection of replace-
ments, it would be extremely difficult to become sufficiently
familiar with these matters to immediately formulate a proper
response. we believe that the requested extension would serve
the interests of both the Commission and the DNC in a prompt
and satisfactory resolution of these matters. It would help
to avoid an inadequately informed and analyzed response which
would likely require later supplementation.

I realize that extensions have already been granted
until March 6 for MUR 1166 and March 13 for MUR 1206, but I
believe that the change of circumstances described above makes
a further extension reasonable and necessary. I would appreciate
notification of action on this request by telephone at 331-4646.

Yours truly,
DEMOCRATIC' NATIONAL COMMITTEE

Anthony S. Itdarrington1!V General Counsel

ASH/clh
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HAND DELIVERY

Office of General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

Attention: William Taylor

9- 1411



LAW OFFICES

McKENNA, WILKINSON & KITTNER
loo SVENTEENTi4 STREET, N.W.

JAMES A, McKENNA, JR.
VERNON L.WILKINSON WASHINGTON, D.C. 20036
JOSEPH M. KITTNER
ROBERT W. COLL (302) S66- 1600 DIRECT DIAL NO.

TNOMAS N. FRONOCK .. 2622
CARL R. RAMEY
COWARD p. TAPTICH
NORMAN P. LEVENTHAL March 3, 1981
STEVCN A. LERMAN
R. MICHAEL SENKOWSKI
VIRGINIA S. CARSON
LAWRENCE J. MOVSHIN
JAMES S. BLASZAK
W. KENNEDY KEANE
DENNIS P. CORBETT
JAMES H. DOGRAFFENREIDT JR.

Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1166

^J! Dear Sir:

This letter is written on behalf of American Broad-
casting Companies, Inc. to respectfully request a further,
brief, one-week extension of time in which to respond to
the Commission's January 8, 1981 letter concerning the
above-referenced matter.

By letter dated February 27, 1981, the Commission
approved an extension of time to and including March 4,
1981 in which to file ABC's response. Although major
progress has been made in completing ABC's response,
one additional week -- to and including Wednesday, March
11, 1981 -- is needed to circulate the present draft
response among key personnel in New York City (some of
whom are available on highly restricted schedules); and
to, thereupon, make any changes and additions resulting
from this necessary review process.

As previously noted, ABC is highly desirous of
presenting a full explanation of what we regard as
important principles of both federal election and communi-
cations law involved in this case. The additional brief
extension requested herein will help insure that objec-
tive.
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March 3, 1981

Accordingly, for the foregoing reasons, ABC respect-
fully requests that the time for submitting its initial
response in this matter be extended by one additional
week -- i.e., to and including March 11, 1981.

Very truly yours,

Car -R. Ramey
Counsel for American Br adcasting

Companies, Inc.

cc: William E. Taylor, Esq.

p.'



FEDERAL ELECTION COMMISSION

February 27, 1981

CERTIFIED MAIL
RETURN RECEIPPT REQUESTED

Lynda S. Mounts, Esquire
Cadwalder, Wickersham and Taft
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1166

Dear Ms. Mounts:

This is in reference to your letter of February 6, 1981,
requesting an extension of time in which to respond to the
Commission's Notification of Reason to Believe.

The Commission has decided, after considering your request,
to approve an extension of time in which to respond to the
Commission's Notification of Reason to Believe. As requested, your
client has until the close of business on March 6,1981, to respond.

If you have any questions, please contact William Taylor at
(202) 523-4529.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

CERTIFIED MAIL
RETURN RECEIPPT REQUESTED

Lynda S. Mounts, Esquire
Cadwalder, Wickersham and Taft
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1166

Dear Ms. Mounts:

This is in reference to your letter of February 6, 1981,
requesting an extension of time in which to respond to the
Commission's Notification of Reason to Believe.

The Commission has decided, after considering your request,

to approve an extension of time in which to respond to the

Commission's Notification of Reason to Believe. As requested, your
client has until the close of business on March 6,1981, to respond.

If you have any questions, please contact William Taylor

(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

February 27, 1981

CERTIFIED MAIL
RETURN RECEIPPT REQUESTED

Carl R. Ramey, Esquire
McKenna, Wilkinson and Kettner
1150 Seventeenth Street, N.W.
Washington, D.C. 20036

Re: MUR 1166

Dear Mr. Ramey:

This is in reference to your letter of February 6,1981,

requesting an extension of time in which to respond to the

Commission's Notification of Reason To Believe.

The Commission has decided, after considering your request,

to approve an extension of time in which to respond to the

Commission's Notification of Reason To Believe. As requested, your

client has until the close of business on March 4,1981, to respond.

If you have any questions, please contact William Taylor at
(202) 523-4529.

S incer y/ -
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL

RETURN RECEIPPT REQUESTED

Carl R. Ramey, Esquire

McKenna, Wilkinson and Kettner

1150 Seventeenth Street, N.W.

Washington, D.C. 20036

Re: MUR 1166

- Dear Mr. Ramey:

This is in reference to your letter of February 6,1981,

requesting an extension of time in which to respond to the

Commission's Notification of Reason To Believe.

The Commission has decided, after considering 
your request,

If to approve an extension of time in which to respond to the

Commission's Notification of Reason To Believe. 
As requested, your

client has until the close of business on 
March 4,1981, to respond.

If you have any questions, please contact 
William Taylor at

S(202) 523-4529.

Sincerely,

Charles N. Steele

General Counsel



BEFORE THE FEDERAL ELECITON COMMISSION

In the Matter of

American Broadcasting Companies
Democratic National Committee

MUR 1166

CERTIFICATION

I, Marjorie W. Emmons, Secretary of the Federal

Election Commission, do hereby certify that on February 25,

1981, the Commission decided by a vote of 4-0 to take the

following actions regarding MUR 1166:

1. Approve the request of the American
Broadcasting Companies, Inc., for
an extension of time until the close
of business on March 4, 1981, in
which to respond to the Commission's
Notification of Reason to Believe.

2. Approve the request of the Democratic
National Committee for an extension
of time until the close of business
on March 6, 1981, in which to respond
to the Commission's Notification of
Reason to Believe.

Commissioners McGarry, Reiche, Thomson, and Tiernan

voted affirmatively in this matter.

Attest:

S,- arjorie W. Emmons
S qcetary of the Commission

Received in Office of the Commission Secretary: 2-20-81, 3:09
Circulated on a 48 hour vote basis: 2-23-81, 11:00

4 4te: /



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

CHARLES STEELE

MARJORIE W. EMMONS/MARGARET CHANEY

FEBRUARY 25, 1981

MUR 1166 - COMMENTS

Attached is a cony of Commissioner Reiche's

vote sheet with comments regarding needed correction

in proposed letter.

VN, ~

I'-,

r

ATTACHMENT:
Copy of Vote Sheet
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FEDERAL ELECTION COMMISSION

' 1325 K STREET N.W. . , :." ..

4 WASHINGTOND.C. 20463 .,A ..
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February 20, 1981

MEMORANDUM

FROM:

SUBJECT: :

TO: MarJorie w. Emmons

Elissa T. Garr

MUR 1166

Please have the attached Memo distributed tothe

Commission on a 48 hour tally basis. Thank you.
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FEDERAL ELECTION COMMISSION6 !*WASHINGTON, D.C. 20463 8FE020 P 3: 09
February 20, 1981

MEMORANDUM

TO: The Commission

FROM: Charles N. Steel
General Counseli

f - v

SUBJECT: MUR 1166 Democratic National Committee

The respondents, the American Broadcasting Companies, Inc.,

("ABC"), and the Democratic National Committee, ("DNC"), have

requested in writing that they be given to March 4th and March 6th,

1981, respectively, in which to respond to the Commission's
Notification of Reason to Believe, (Attachments I and II).

The attorney for ABC, Carl Ramey, requests a continuance
to March 4, 1981, on the grounds that one of the matters he
is handling for ABC has been set down before the Supreme Court
for oral argument at the end of February. Moreover, Mr. Ramey
contends that this additional time will enable him to present

a full explanation of the important communications issues involved
in this matter.

The respondent, the DNC, has requested, through its attorney,

a continuance to March 6, 1981. The DNC points to the fact that

the Commission has raised several complex matters, virtually all

of which occurred in 1976, and the fact that it has had difficulty

in locating the people involved and the documents relating to

this matter as the reason for its request.

After considering the requests of ABC and the DNC, the

Office of General Counsel recommends that the Commission approve

their requests and allow ABC until the close of business on

March 4, 1981, and the DNC until the close of business on March 6,

1981, in which to respond to the Commission's finding of reason
to believe.



Memorandum to the Commission
Page Two

RECOMMENDATIONS

1. Approve the request of the American Broadcasting Companies,
Inc., for an extension of time until the close of business
on March 4, 1981, in which to respond to the Commission's
Notification of Reason to Believe.

2. Approve the request of the Democratic National Committee for
an extension of time until the close of business on March 6,
1981, in which to respond to the Commission's Notification
of Reason to Believe.

Attachments:

I - Letter of Respondent ABC
II - Letter of Respondent DNC

III - Letter to Carl R. Ramey
IV - Letter to Lynda Mounts



JAMES A. MCKENNA, JR.
VERNON LWILKINSON
JOSEPH M. KITTNER
ROSERT W. COLL
THOMAS N. rROHOCK
CARL R. PIAMEY
CDWARO P TAPTICH

NORMAN P, LEVENTHAL

STEVEN A. LERMAN

R. MICHAEL SENKOWSKI

VIRGINIA S. CARSON

LAWRENCE J. MOVSHIN

JAMES S. BLASZAK

W. KENNEDY KEANE
DENNIS P. CORBETT

JAMES H. DtGRAFrENREIDT JR.

LAW OFFIrCES

McKENNA, WILKINSON & KITTNER
1150 SEVENTEENTH STREET, N.W.

WASHINGTON, D. C. 20036

(2o) ee-aeoo

February 6, 1981

-D'-

elSecretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1166

Dear Sir:

This letter is written on behalf of American Broad-
casting Companies, Inc. to respectfully request a further
three-week extension of time in which to respond to the
Commission's January 8, 1981 letter concerning the above-
referenced matter.

By a letter dated January 21, 1981, ABC requested
that the time for responding be extended to February 11,
1981. In the meantime, however, other ABC matters being
handled by undersigned counsel have intervened to greatly
complicate the orderly completion of this matter. In
particular, a Supreme Court case underway since last
summer has, within the last week, been set for oral argu-
ment at the end of this month. The setting of argument
also means, under new Supreme Court rules, that ABC's reply
brief in that case now has a specific deadline of one week
in advance of the argument date. As a result, an otherwise
reasonably routine February schedule has suddenly become
quite complicated.

As previously noted, the Commission's inquiry raises
a number of matters that require thorough examination.
Moreover, ABC earnestly wishes to present a full explanation

- f ° ...

DIRECT DIAL NO.

Sol- 2622

6
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February 6, 1981

of the important communications issues involved in this
case and the additional time herein requested will greatly
facilitate that objective.

Accordingly, for the foregoing reasons, ABC respect-
fully requests that the time for submitting its initial
response in this matter be extended to and including
March 4, 1981.

Very truly yours

Carl R. Ramey
Counsel for AmericanB datn

Companies,, Inc.

cc: William E. Taylor, Esq.
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H. CLAYTON COOK, JR. JAMIS A. ROSSI DUDLEY J. ClAPP JR.

RONALD CL EASTMAN THOMAS A. RUSSO 
(NOT AONITTEO .C. R)

0OSERT T. LASKY STCPHEN N. SHULMAN
JAMES W. OORMAN FRANK WILLE AOUNSL.

HAROLD W. CONROY
RICHARD N. CRqOCKE[TT

NEW YORK PARTNERS HENRY ALLCN MARK

,ICHARD A. ADORN JAY H. MCDOWELL -HORACE P.MOULTON

JACK A ELNAN WILLIAM J. MOSS ----79-- - " 0 2.9.'6"00 JOHN A. SULLIVAN

WENDELL S. ALCORN, JR. EARL H. NESER
STEPHEN 0. AUSTIN JOHN J. O'GRAOY M . V" "$9WL,
JOHN lOYrR ROY ALSIERT POVELL ONC WALL STREET

PETER MEOARGEE BROWN GEORGE 0. R-YCRAFT ,. /,J0.n NEW YORK, N.Y. 1000s
WILLIAM N. CLARKE EOWIN DAVID RODERTSONV" ( 1l705-1000

RODNEY S. AYAN HADLEY S. OE , CASL: LASELLUM
DANIEL C. DRAPER HAVEN C. ROOSEVELT 22 i-4I
STEVE C. DUNE STEVEN A. RUSKIN TELEX: 11140/e7400
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ALAN WINSTON GRANWELL JOHN J. WALSH
GRANT S. HERING MALCOLM P. WATTMAN
LEONARD E. KUST RICHARD J. WIENER . . .ROY AL RT POVELL

ROBERT C. LAWRENCE I' ARNOLD J. ZURCHER, JR. .1119., REI T PARTNER

William E. Taylor, Esq.
Office of General Counsel

W Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

Re: MUR 1166

Dear Mr. Taylor:

On behalf of the Democratic National Committee (DNC),
we would like to request an extension of time until March 11,

T-r 1981 to respond to the Commission's "reason to believe" notifi-"
cation in the above referenced matter. Although we have been
diligent in our efforts to gather the information necessary
to respond, we will not be able to complete our inquiries by .
February 15, 1981. As you know, the Commission raised questions
about several complex matters, virtually all of which occurred .. ::I..-:"&

in 1976. Because personnel at the DNC has changed over the .

past four years, we have not been able to locate all of the
people involved and documents related to these matters.

Because of the complexity of the issues, and the

difficulty in gathering information, we request an extension

of time until March 6, 1981. . , ..

Very truly yours,

Ronald D. Eastman

Lynda S Mounts

Counsel for the Democratic ". -.
National Committee

RDE /LSM/dw *
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FEDERAL ELECTION COMMISSION
WASHINGTON, 0.C. 20463

CERTIFIED MAIL

RETURN RECEIPPT REQUESTED

Carl R. Ramey, Esquire
McKenna, Wilkinson and Kettner

1150 Seventeenth Street, N.W.

Washington, D.C. 20036

Re: MUR 1166

T" Dear Mr. Ramey:

This is in reference to your letter of February 6,1981,

requesting an extension of time in which to respond 
to the

Commission's Notification of Reason To Believe.

The Commission has decided, after considering 
your request,

Pt to approve an extension of time in which to respond to the

Commission's Notification of Reason To Believe. As requested, 
your

client has until the close of business on March 
4,1981, to respond.

If you have any questions, please contact William Taylor 
at

r (202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
El 71 1 WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPPT REQUESTED

Lynda S. Mounts, Esquire
Cadwalder, Wickersham and Taft
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1166

TT Dear Ms. Mounts:

This is in reference to your letter of February 6, 1981,
requesting an extension of time in which to respond to the
Commission's Notification of Reason to Believe.

The Commission has decided, after considering your request,
to approve an extension of time in which to respond to the
Commission's Notification of Reason to Believe. As requested, your

client has until the close of business on March 4,1981, to respond.

If you have any questions, please contact William Taylor at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

February 10, 1981

Lynda S. Mounts, Esquire
Counsel for the Democratic

National Committee
Cadwalader, Wickershaw and Taft
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1166

Dear Ms. Mounts:

Pursuant to your letter of February 2, 1981,
addressed to William E. Taylor, Esq. of this office,
please find the enclosed additional material. We
hope this information will be satisfactory but,
should you have any questions, please call Mr. Taylor
at 523-4529.

General Counsel

Enclosure
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WASHINGTON PARTNERS

H. CLAYTON COOK, JR. JAMES A. ROSSI
RONALD 0. EASTMAN THOMAS A. RUSSO
ROBERT T. LASKY STEPNEN N. SHULMAN
JAMES W. MOORMAN FRANK WILLIE

NEW YORK PARTNERS

RICHARD A. AORN JAY H. MCDOWELL
JACK ADELMAN WILLIAM J. MOSS
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STEPHEN A GOTTLIES JONATHAN M. WAINWRIGHT
ALAN WINSTON GRANWiLL JOHN J. WALSH
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LEONARD E. KUST RICHARD J. WIENER
ROBSERT C. LAWRENCE M ARNOLD J. ZURCHER, JR.

7 - (202) 29..700
.-.., me,'o.a.w,.0,'9mv

.:. (202) ,9J -'21.90
X,.(202) 7711

SPECIAL COUNSEL
DUOLEY J. CLAPP JR.
(NOT ADMITTED D.C. MAR)

COUNSEL
HAROLD W. CONROY
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HENRY ALLEN MARK
HORACE P. MOULTON

JOHN A. SULLIVAN
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ROY ALSERT POVELL
RESINT PARTNER

February 6, 1981

William E. Taylor, Esq.
Office of General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20463

Re: MUR 1166

Dear Mr. Taylor:

On behalf of the Democratic National Committee (DNC),
we would like to request an extension of time until March 11,
1981 to respond to the Commission's "reason to believe" notifi-
cation in the above referenced matter. Although we have been
diligent in our efforts to gather the information necessary
to respond, we will not be able to complete our inquiries by
February 15, 1981. As you know, the Commission raised questions
about several complex matters, virtually all of which occurred
in 1976. Because personnel at the DNC has changed over the
past four years, we have not been able to locate all of the
people involved and documents related to these matters.

Because of the complexity of the issues, and the
difficulty in gathering information, we request an extension
of time until March 6, 1981.

Very truly yours,

q0 :C d 9 ] I.

Ronald D. Eastman
Lynda S. Mounts

Counsel for the Democratic
National Committee

RDE/LSM/dw
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William E. Taylor, Esq.
Office of the General Counsel
Federal Election Commission

0 1325 K Street, N.W.
Washington, D. C. 20463

0



LAW OFFICES

McKENNA, WILKINSON a KITTNER
1#50 SEVENTEENTH STRFET, NW.

JAMES A. MCKENNA, JR. WASHINGTON, D. C. 20036
VERNON LWILKINSON
JOSEPH M. KITTNER
ROBCRT W. COLL (2o) 061-2600 DIRECT DIAL NO.
THOMAS N.FROHOCK 2622
CARL R. RAMEY 

2622
EDWARD P. TAPTICH
NORMAN P. LEVENTHAL February 6, 1981
STEVEN A. LERMAN
R MICHAEL SENKOWSKI
VIRGINIA S. CARSON
LAWRENCE J. MOVSHIN
JAMES S. BLASZAK
W. KENNEDY KEANE
DENNIS P. CORBETT
JAMES H. DEGRAFFENREIDT JR.

Secretary
Federal Election Commission
1325 K Street, N.W. r.
Washington, D.C. 20463

Re: MUR 1166

Dear Sir:

This letter is written on behalf of American Broad-
casting Companies, Inc. to respectfully request a further
three-week extension of time in which to respond to the

Commission's January 8, 1981 letter concerning the above-
referenced matter.

By a letter dated January 21, 1981, ABC requested
that the time for responding be extended to February 11,
1981. In the meantime, however, other ABC matters being
handled by undersigned counsel have intervened to greatly
complicate the orderly completion of this matter. In
particular, a Supreme Court case underway since last
summer has, within the last week, been set for oral argu-
ment at the end of this month. The setting of argument
also means, under new Supreme Court rules, that ABC's reply
brief in that case now has a specific deadline of one week
in advance of the argument date. As a result, an otherwise
reasonably routine February schedule has suddenly become
quite complicated.

As previously noted, the Commission's inquiry raises
a number of matters that require thorough examination.
Moreover, ABC earnestly wishes to present a full explanation



Page Two
February 6, 1981

of the important communications issues involved in this
case and the additional time herein requested will greatly
facilitate that objective.

Accordingly, for the foregoing reasons, ABC respect-
fully requests that the time for submitting its initial
response in this matter be extended to and including
March 4, 1981.

Very truly yours

Carl R. Ramey
Counsel for American B adcasting

Companies, Inc.

cc: William E. Taylor, Esq.



IV LAW OFFICES V
MCKENNA, WILKINSON & KITTNER

IO SEVENTEENTH STRCTN.W.

JAM 9S6 A. MCKECNNA, JR- WASHINGTON, 0. C. 20036
VERNON L.WILKINSON
JOSEPH M. KITTNER
ROgERT W. COLL 0,o102) 6l6-6OO0 DIRECT 01AL NO-

THOMA$ N. 7ROHOC, 2622
CARL ". RAMEY
CDWARD P. TAPTICH
NORMAN P. LEVENTHAL February 6, 1981
STrVCN A. LERMAN
R. MICHAC SENKOWSKI
vIRGINIA S. CARSON
LAWRENCEC J. MOVSHIN
JAMES S. DLASZAK
W. KENNEDY KEANE
ONNIS P. CORSETT
JAMES H. CDGRA7Fr[NREIOT, JR.

Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

A Re: MUR 1166

P Dear Sir:

This letter is written on behalf of American Broad-
casting Companies, Inc. to respectfully request a further
three-week extension of time in which to respond to the
Commission's January 8, 1981 letter concerning the above-
referenced matter.

By a letter dated January 21, 1981, ABC requested
that the time for responding be extended to February 11,
1981. In the meantime, however, other ABC matters being
handled by undersigned counsel have intervened to greatly
complicate the orderly completion of this matter. In
particular, a Supreme Court case underway since last
summer has, within the last week, been set for oral argu-
ment at the end of this month. The setting of argument
also means, under new Supreme Court rules, that ABC's reply
brief in that case now has a specific deadline of one week
in advance of the argument date. As a result, an otherwise
reasonably routine February schedule has suddenly become
quite complicated.

As previously noted, the Commission's inquiry raises
a number of matters that require thorough examination.
Moreover, ABC earnestly wishes to present a full explanation
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Page Two
February 6, 1981

of the important communications issues 
involved in this

case and the additional time herein 
requested will greatly

facilitate that objective.

Accordingly, for the foregoing 
reasons, ABC respect-

fully requests that the time for submitting its initial

response in this matter be extended to and including

March 4, 1981.

Very truly yours

Carl R. Ramney
Counsel for Americ7an B adcasting

Companies, Inc.

cc: William E. Taylor, Esq.
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WASHINGTON. D. C 20036

William E. Taylor, Esq.
Federal Election Commission
7th Floor
1325 K Street, N.W.
Washington, D.C. 20463
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Arent, Fox, Kintner, Ptotkin & Kahn
Feder Bar Buding, 1815 H Stree. N.W
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James P Mercurio
(202) 85740 Fek

BY HAND

Ms. Marjorie W. Emmons
Secretary
Federal Election Commission
1325 K Street, N.W., 5th Floor
Washington, D. C. 20463

0
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82 FER5 P . 50a

)ruary 5, 1982

C

Re: Franklin Mint Corporation
MUR 1166 and 1180

Dear Ms. Emmons:

We are counsel for Franklin Mint Corporation
above matters.

in the

We have been advised by letters dated January 28,
1982 (in MUR 1180) and January 29, 1982 (in MUR 1166) that
the Office of the General Counsel is prepared to recommend
that the Commission find probable cause to believe that a
violation of 2 U.S.C. §441b has occurred in each of these
matters. Under 11 C.F.R. §111.6 a responsive brief would
be due on or before February 15, 1982 in each of these mat-
ters.

I respectfully request that the time in which a brief
may be filed on behalf of Franklin Mint Corporation in both
of these matters be extended to and including March 1, 1982.
We are unable to file a responsive brief prior to that date
because the member of Franklin Mint's Law Department who has
responsibility for this matter within the company must be out-
side of the United States on other business from February 8
through February 22, 1982.

Thank you for your consideration in this matter.

Sincerely,

James P. Mercurio

cc: Charles N. Steele, Esquire
William Taylor, Esquire
Thomas Whitehead, Esquire

(ZCC#U 740//
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BY HAND

Ms. Marjorie W. Emmons
Secretary
Federal Election Commission
1325 K Street, N.W., 5th Floor
Washington, D. C. 20463
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Re: Franklin Mint Corporation
MUR 1166 and 1180

Dear Ms. Emmons:

We are counsel for Franklin Mint Corporation in
above matters.

the

We have been advised by letters dated January 28,
1982 (in MUR 1180) and January 29, 1982 (in MUR 1166) that
the Office of the General Counsel is prepared to recommend
that the Commission find probable cause to believe that a
violation of 2 U.S.C. S44lb has occurred in each of these
matters. Under 11 C.F.R. S111.6 a responsive brief would
be due on or before February 15, 1982 in each of these mat-
ters.

I respectfully request that the time in which a brief
may be filed on behalf of Franklin Mint Corporation in both
of these matters be extended to and including March 1, 1982.
We are unable to file a responsive brief prior to that date
because the member of Franklin Mint's Law Department who has
responsibility for this matter within the company must be out-
side of the United States on other business from February 8
through February 22, 1982.

Thank you for your consideration in this matter.

Sincerely,
or

James P. Mrui
JPM:kcm
cc: Charles N. Steele, Esquire

William Taylor, Esquirev
Thomas Whitehead, Esquire

SPI:D

82 FEB85 P12:58
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Arent, Fox, Kintner, Plotkin & Kahn
Federal Bar Building, 1815 H Street, N.W.
Washington, D.C. 20006

Iilliam Taylor, Esquire
Federal Election Commission
1325 K Street, N.W., 7th Floor
Washington, D. C. 20463
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WASHINGTON PARTNER

H. CLAYTON COOK. JR. THOMAS A. RUSSO
RONALO 0. EASTMAN STEPHEN N. SHULMAN
ROERT T. LASKY FRANK WILLE
JAMES A. RO5I

NIEW YORK PARTINRS

RICHARD A. ADORN WILLIAM J. MOSS1
JACK ADELMAN EARL H. NMMER
WENDELL D. ALCORN, JR. JOHN J. O'GRADY 3m
STEPHEN 0. AUSTIN ROY ALBERT POVELL
JOHN DOYER GEORGE 0. REYCRArT
PETER MEGARGEE BROWN EDWIN DAVID ROBERTSON
WILLIAM N. CLARKE HADLEY S. ROE
RODNEY S. DAYAN HAVEN C. ROOSEVELT

DANIEL C. DRAPER STUART D. ROOT

STEVE C. DUNE STEVEN A. RUSKIN
DAVID W. FEENEY JEROME SHELBY
P. JAY FLOCKEN GERALD T. SLEVIN
JOHN IF. FRITTS JOHN A. SULLIVAN
TERENCE F. GILHEANY RICHARD T. TAYLOR
DONALD 0. GLASCOFF, JR. COURTLAND W. TROUTMAN

STEPHEN P. GOTTLIEB THEODORE A. ULRICH
ALAN WINSTON GRANWELL JONATHAN M. WAINWRIGHT
GRANT S. HERING JOHN J. WALSH
LEONARD E. MUST MALCOLM P. WATTMAN

ROBERT C. LAWRENCE M RICHARD J. WIENER
JAY H. MCDOWELL ARNOLD J. ZURCHER, JR.

le zoole

Fer(2) 2-69O

February 2, 1981

William E. Taylor, Esq.
Office of General Counsel
Federal Election Commission
1325 K Street, N.W.
Washington, D. C. 20036

-0

Re: MUR 1166

Dear Mr. Taylor:

In the "Notification of Reason to Believe Finding"
accompanying the Commission's June 8, 1980 letter to the
Democratic National Committee (DNC), the Commission alleges that
"20 corporate and labor union checks totalling $660.95 received
from the sale of books and campaign seminars" are contributions
to the DNC. However, we do not believe this constitutes adequate
notification of the alleged factual basis supporting the funding,
as required by § 111.9 of the Commission's regulations. Without
more detail, the DNC cannot identify these checks. Therefore,
in order that it may fully respond to the Commission's request
for information, the DNC requests an itemization of the payor,
the date of each check and the amount of each check.

Very truly yours,

Lynda S. Mounts

Counsel for the Democratic
National Committee

LSM/dw

SPEI"AL COUNSEL
DUDLEY J. CLAPP, JR.
(NOT ADMITTED D.C. SARI

COUNISI

HAROLD W. CONROY
RICHARD N. CROCKETT

HENRY ALLEN MARK
HORACE P. MOULTON

ONE WALL STREET
NEW YORK, N.Y. 100S

(212) 705-1000

CABLE: LA§ELLUM

TELEX: 129146/667460

249 ROYAL PALM WAY

PALM BEACH, FLA. 33480

(305) 655-9500

TWX: SiO-952-7620

ROY ALBERT POVELL
RESIDENT PARTNER

• .' ) .



Wlia E. Tayor, Esq.
Oftfito of *oneal Counsel
FedeV4 Election Commission
1325K Street, N.W.
Washington, D. C. 20036
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WASNINGYON PARTNERS

H. CLAYTON COOK, JR. THOMAS A. RUSSO

RONALO 0. EASTMAN STEPHEN N. SNULMAN

RO ERT T. LASKY FRANK WILLE
JAMES A. ROSSI

NEW YORK PARTNERS

RICHARD A. ASORN
JACK ADELMAN
WENDELL S. ALCORN, JR.
STEPHEN 0. AUSTIN
IOHN OYER

PETER MEGARGEC BROWN
WILLIAM N. CLARKE
RODNEY S. DAYAN
DANIEL C. DRAPER
STEVE C. DUNE
DAVID W. rEENEY
P. JAY FLOCKEN
JOHN 

r
. FRITTS

TERENCE F. GILHEANY
DONALD 0. GLASCOFF. JR,
STEPHEN P. GOTTLIEB
ALAN WINSTON GRANWELL
GRANT S. HERING
LEONARD E. KUST
ROSERT C. LAWRENCE M
JAY H. MCDOWELL

WILLIAM J. MOSS
EARL H. NMER
JOHN J. O'GRADY X
ROY ALBERT POVELL
GEORGE D. REYCRAFT
EDWIN DAVID ROSERTSON
HADLEY S. ROE
HAVEN C. ROOSEVELT
STUART 0. ROOT
STEVEN A. RUSKIN
JEROME SHEL9Y
GERALD T. SLEVIN
JOHN A. SULLIVAN
RICHARD T. TAYLOR
LLURTLANO W. TROUTMAN
THEODORE A. ULRICH
JONATHAN M. WAINWRIGHT
JOHN J. WALSH
MALCOLM P. WATTMAN
RICHARD J. WIENER
ARNOLD J. ZURCHER, JR.

.. (22o) 2.9J-6E.?6

,.. (202) sa7,1981

January 27, 1981

SPECIAL COUNSEL
DUDLEY J. CLAPP, JR.
(NOT AOMIYTYO OC.. SAR)

COUNS9L

HAROLD W. CONROY
RICHARD N. CROCKETT

HENRY ALLEN MARK
HORACE P. MOULTON

ONE WALL STREET

NEW YORK, N.Y. 10005

(212) 785-1000

CA8LE: LASELLUM

TELEX: 129146/66746S

249 ROYAL PALM WAY

PALM BEACH, FLA. 33410

(305) 655-9500

TWX: 51o-982-7620

ROY ALBERT POVELL
RESIOENT PARTNER

Mr. John McGarry
Chairman
Federal Election Commission
1325 "K" Street, N.W.
Washington, D.C. 20463

Re: MUR 1166

Dear Mr. McGarry:

On behalf of the Democratic National Committee (DNC),
we would like to request an extension of time to respond to the
Commission's letter, dated January 8, 1981, in the above-refer-
enced matter. In its letter, the Commission (1) advised the
DNC that the Commission has found reason to believe that the
DNC violated 2 U.S.C. § 4416(a) and 2 U.S.C. § 434(b) and (2)
provided the DNC 10 days to respond.

Due to the press of other matters, the DNC did not
refer your letter to counsel until January 26. Because of the
complexity of this matter, we request an extension of time until
February 15, 1981 to respond.

Sincerely,

Ronald D. Eastman
Lynda S. Mounts
Counsel for the Democratic

National Committee

RDE/LSM/dw
cc: William E. Taylor

Office of General Counsel

r", I
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Mr. John McGarry
Chairman
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

Attention: Mr. William E. Taylor



JAMES A. MCKENNA,JR.
VVRNON L.WILKINSON
JOSCEPH M. KITTNER
ROBERT W. COLL
THOMAS N. FROMOCK
CARL R. RAMEY
EOWARD P. TAPTICH
NORMAN P. LEVENTHAL
STEVEN A. LERMAN
R. MICHAEL SENKOWSKI
VIRGINIA S. CARSON
LAWRENCE J. MOVSHIN
JAMES S. SLASZAK
W. KENNEDY KEANE
DENNIS P. CORBETT
JAMES 14. DeGRAFFENREIDT, JR.

LAW OrrtsI to

McKENNA, WILKINSON & KITTNCR
11SO SCVIENTNTH STRIEET,NW.

WASHINGTON, D.C. 20036

(2o) aew-meoo

January 21, 1981

Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1166

Dear Sir:

This letter is written on behalf of American
Broadcasting Companies, Inc. to respectfully request
an extension of time in which to respond to the
Commission's January 8, 1981 letter concerning the
above-referenced proceeding.

The Commission's letter was received and first
reviewed by ABC officials in New York during the first
part of the week of January 12. It was thereupon for-
warded to this office. As best we can determine, a
response is presently due on or about January 22, 1981.

Because the Commission's inquiry raises a number of
matters which should be thoroughly examined before an
initial response is formulated, more time beyond the ten
days specified is needed. In this regard, it is also
ABC's view that the additional time requested will result
in a submission that is more beneficial to the Commission.

Accordingly, ABC respectfully requests that the time
for submitting any material responsive to the Commission's
January 8, 1981 letter be extended to and including
February 11, 1981.

Carl R. -iiy ".-.
Counsel for Amerii
Broadcasting Conpi

cc: William E. Taylor, Esq.u-,

, Inc.

DIRECT DIAL NO.

*,.. 2622
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McKENNA. WILKINSON & KITTNER
IISO SEVENTEENTH STREET. N. W.

WASHINGTON, D. C. 20036
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William E. Taylor, Esq.
General Counsel's Office
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

MEMORANDUM TO: CHARLES STEELE -0

FROM: MARJORIE W. EMMONS/MARGARET CHANEY

DATE: JANUARY 21, 1981

SUBJECT: LETTER IN RELATION TO MUR 1166 REQ
EXTENSION OF RESPONSE TIME

The attached letter from McKenna, Wilkinson &

dated January 21, 1981, requesting an extension of

time in relation to MUR 1166 was addressed to this

by mistake.

It is herewith transferred to your office for

UESTING

Kittner

response

office

appropriate

action.

~,

ATTACHMENT:
Letter

i 1 z



JAMES A. McKENNA, JR.

VERNON L.WILKINSON

JOSEPH M. KITTNER
ROSERT W. COLL

THOMAS N. FROHOCK

CARL R. RAMEY

EDWARD P. TAPTICH

NORMAN P. LEVENTHAL
STEVEN A. LERMAN

R. MICHAEL SENKOWSKI

VIRGINIA S. CARSON

LAWRENCE J. MOVSHIN
JAMES S. BLASZAK
W. KENNEDY KEANE

DENNIS P. CORBETT

JAMES H. DEGRAFFENREIDT, JR.

0 9
LAW OFFICES R Q1V E D

McKENNA, WILKINSON &TNI1!
1150 SEVENTEENTH SI EUw . i ART

WASHINGTON, D.C. 20036

() 1 JANZI P4: 30

January 21, 1981

Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Re: MUR 1166

Dear Sir:

This letter is written on behalf of American
Broadcasting Companies, Inc. to respectfully request
an extension of time in which to respond to the
Commission's January 8, 1981 letter concerning the
above-referenced proceeding.

The Commission's letter was received and first
reviewed by ABC officials in New York during the first
part of the week of January 12. It was thereupon for-
warded to this office. As best we can determine, a
response is presently due on or about January 22, 1981.

Because the Commission's inquiry raises a number of
matters which should be thoroughly examined before an
initial response is formulated, more time beyond the ten
days specified is needed. In this regard, it is also
ABC's view that the additional time requested will result
in a submission that is more beneficial to the Commission.

Accordingly, ABC respectfully requests that the time
for submitting any material responsive to the Commission's
January 8, 1981 letter be extended to and including
February 11, 1981.

Very tr lyyo~7 ,

Carl R. am y
Counsel for American
Broadcasting Compan es, Inc.

cc: William E. Taylor, Esq.

DIRECT DIAL NO.

661- 2622

0 0
MOPM, : , ,[--. ,
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ain WASHINGTON, D. C. 20036

Secretary
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

-1
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FEDERAL ELECTION COMMISSION
W .A\StHINCTON, DC 20463

r.. 1, 1981

CERTIFIED MAIL
~(Li U~NUZAL~ PIRLQUESTED

Mr. Let.- Books, President
Br-ooks Bus Lines Incorporated
421 Washington Street
Paducah, Kentucky 42001

Dea c lr. Brooks:

Based on information ascertained in the normal course of
carrying .t 1ts supervisory responsibilities, the Federal
hL].ectA CToi ( tssion found no reason to believe that a violation

i)t any sfat:te within its jurisdiction has been committed.

1cro.dmng]y, the Commission has closed its file in Lhis matter.
, This ;!att:cr will become a part of the public record within 30
(d,-j V S.

W l5.2 45 y].Or,
questions rega, : ny this matter, please
t.he attorney ac. igned to this case atcaJ ](20. 2
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FEDERAL ELECTION COMMISSION

WASHINGTON. D C 20461

January 8, 1981

CERTIFIED MAIL
RETPURN RECEIPT REQUESTED

Mr. Charles V. Lockyer
Mc r!,el Fress Inc.
11-2'00 Prospect Hill Road
Glenn Dale, Md. "20769

Dear Mr. Lockyer:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Cominission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file i.n this matter.
This atter will become a part of the public record within 30
days .

-If you have any questions reqarding thi s matter, please
c c? I WiLI iam Tayirr, the attorney assigned t-o this case at
(202) 523-4529.

S.L' , I-- _ '; e

r. es ." .,



FEDERAL ELECTION COMMISSION
WASI1 N([ON. 1) ( 20463

'!rfS1 Ot

January 8, 198.1

CERTTFIED MAIL
RETURN RECEIPT REQUESTED

Baer and McGoldrick
460 Park Avenue
New York, NY 10022

Re: The _Estate of Robert W. Dowlinq

Dear Sirs:

Based on information ascertained in the norMnl. course of
carrying out its supervisory responsibilities, the Federal

N Election Commission found no reaso n to believe thnt a violation
of any statute withnin its jurisdiction has been committed.
Accordingly, the Commission has closed its fi"e in this matt:er.
This matter will become a part of the public recoi:d within 30
days.

If you have any questions rearding this mat _er, pl.ease
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,<

,.- /. 4 : /

- ,.
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FEDERAL ELECTION COMMISSION

WASHINGI ON, D C. 20461

January 8, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. D.J. MacDonald
Emery Air Freight Corporation
p.O. Box 7
Scranton, PA 18501

Dear Mr. MacDonald:

Based on information ascertained in the normal course of

carrying out its supervisory responsibilities, the Federal
Election Conunission found no reason to believe the t a violation

Sof any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.

," This matter will become a part of the public record within 30
days.

It you have any questions regarding this matter, please
call WilL iain Taylor, the attorney assigned to this case at
(202) 523-4529.

~S i n cae ,' $

CkL1es N. teele

General Counsel
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FEDERAL ELECTION COMMISSION

%SHING ION, D.C. 2046.3

January 8, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Exhibition Contractors Co.
C/o James A. Brow, Esq.
1i South LaSalle Street
Chicacio, Illinois 60603

Dear Mr. Brow:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Election Commission found no reason to believe
that a violation of any statute within its jurisdiction
has been co-mmitted. Accordingly, the Conuni:son has closed
its file in this matter. This matter will become a part
of th e public record within 30 days.

Lf you have any questions reqarding thiS matter, please
cal] William Taylor, the attorney assigned Lo this case at

n (2 -523-4529.

Since - 7 , -4

/e..- uns. . , ,. .
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FEDERAL ELECTION COMMISSION
\ASHINCION. D.( 20463

January 8,

CERTIFIED MAIL
RETU±RN RECEIPT REQUESTED

Mr. Katz
United Exposition Service
.320 Pacific Avcnue
Atlanti.c City, New Jersey

Co. Inc.

08401

DcaL Mr. 1a- :tz

!i ased on in
(crl nri out .ts
Eiection Cominm-ss
o any statiute w
Acci' lngi,' will
rJ Thi rmatte-r will
a;'

£ vou have any
U Wi-i iam Taylor,

, 2) 5 - .5L9

formation ascertained in the norinal course of
supervisory responsibities, the Federal
ion found no reason to believe that a violation
ithin its jurisaiction has been committed.
Comission has closed its lile in this matter.
become a part of the public record within 30

Qpestions r-garding this matter, please
the attorney assigiied to this casf. &t

S L nc erel i<,.

1981



FEDERAL ELEC[ION COMMISSION
WASHING ION. 1) C. 20463

January 8, 1981
CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Frederick S. Pierce
ABC Television Network
New York, New York 10019

Re: MUR 1166

Dear Mr. Pierce:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Election Commission, on December 2, 1980, found
reason to believe that the Republican National Committee
violated 2 U.S.C. S 41a(f). A report on the Commission's
finding is attached for your information.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
formal conciliation. Please submit any factual or legal
material that you believe to be relevant within ten (10)
days. Of course, this does not preclude the settlement of
this matter through informal conciliation prior to a finding
of probable cause to believe, if you so desire.

Should you have any questions regarding this matter,
please call William E. Tavlor, the attorney assigned to this
case at (202) 523-4529.

Chai r'man
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Frederick S. Pierce
ABC Television Network
New York, New York 10019

Re: MUR 1166

Dear Mr. Pierce:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Election Commission, on December 2, 1980, found
reason to believe that the Republican National Committee
violated 2 U.S.C. § 41a(f). A report on the Commission's
finding is attached for your information.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with

Iformal conciliation. Please submit any factual or legal
material that you believe to be relevant within ten (10)

Cdays. Of course, this does not preclude the settlement of

this matter through informal conciliation prior to a finding
of probable cause to believe, if you so desire.

Should you have any questions regarding this matter,
please call William E. Taylor, the attorney assigned to this
case at (202) 523-4529.

Sincerely,



EDERA L-ELECTION COMMISSION

NOTIFICATION OF REASON TO BELIEVE FINDING

DATEanax_, MUR NO. 1166
STAFF MEMBER(S) & TEL. NO.
___Taylor

RESPONDENT ABC Television Network

SOURCE OF MUR: I N T E R N A L L Y G E N E R A T E D

BACKGROUND

This matter was referred to the Office of General Counsel by
the Audit Division and is based on an audit of the Democratic National
Committee ("DNC") covering the period of January 1, 1976 through
September 30, 1978.

D.N.C. records show a letter dated February 13, 1976 from the
NAmerican Broadcasting Company ("ABC") addressed to Mr. Robert Strauss,

chairman of the Democratic National Committee, detailing the billing
procedure used by ABC in determining the D.N.C.'s bill for service's
provided by ABC in the productii and broadcasting of the D.N.C.'s
1975 telethon. This letter states that ABC is allowing the D.N.C.
a one-third political discount off a gross billing figure of $48,990.69
thus reducing the D.N.C.'s obligation to $32,660.46.

FACTUAL BASIS AND LEGAL ANALYSIS

%r The ABC Television Networks ("ABC"), a corporation, granted the
D.N.C. a one-third "political discount" in February of 1976 for the

"1 D.N.C.'s telethon of July 26-27, 1975. 1/ The granting of a political
discount raises the specific issue of the applicabilty of 18 U.S.C.
§ 610 (currently 2 U.S.C. S 441b(a)), which provides that:

It is unlawful . . . for any corporation whatever,
, * * to make a contribution or expenditure in
connection with any election at which presidential
and vice presidential election or a Senator or
Representative in, or a Delegate or Resident
Commissioner to Congress are to he voted for, or in
connection with any primary election or political
convention or caucus held to select candidates for

1/ The telethon was run by the D.N.C. to help raise money to pay
off the 1968 pL-sidential campaign debt.



any of the foregoing officers or for any candidate
political committee, or other person to accept
or receive any contribution prohibited by this
section.

The term "contribution or expenditure" is defined in 18 U.S.C.
§ 610 (currently 2 U.S.C. § 441b) to include:

* . . any direct or indirect payment, distribution, loan,
advance, deposit, or gift of money, or any services,
or anything of value . . . to any candidate, campaign
committee, or political party or organization, in
connection with any election to . . . [Federal office]

The Commission has made it clear that: "[it] views a discount
below the 'usual and normal' charge to be a contribution if the
discount is not routinely offered in the vendor's ordinary course
of business to non-political clients" (AO 1978-45).2/ Even if ABC
gave political discount to all political parties, there would be a
corporate contribution unless a "political discount" was offered to
ABC's non-political clients. Given the fact that the discount is
labeled a "political discount" by ABC, this possibility seems highly
unlikely.

It is for the reasons mentioned, supra, that the Commission found
reason to believe that ABC violated 18 U.S.C. § 610 for making a
corporate contribution in the amount of $16,330.23 to the D.N.C.

2/ ]l CFR § 100.4(a)(iii)(B)1() defines "usual and normal charge"
for goods to mean "the price of those goods in the market from which
they ordinarily would have been purchased at the time of their
contr ibution."



FEDERAL ELECTION COMMISSION
WASHINGTrON, D.C. 20463
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January 8, 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Charles L. Andes
Franklin Mint
Franklin Center, PA 19091

Re: MUR 1166

Dear Mr. Andes:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Election Commission, on December 2, 1980, found
reason to believe that the Republican National Committee
violated 2 U.S.C. § 41a(f). A report on the Commission's
finding is attached for your information.

In the absence of any additional information which
demonstrates that no further action should be taken against

Cyour committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with

%TI formal conciliation. Please submit any factual or legal
material that you believe to be relevant within ten (10)
days. Of course, this does not preclude the settlement of

CN, this matter through informal conciliation prior to a finding
of probable cause to believe, if you so desire.

Should you have any questions regarding this matter,
please call William E. Taylor, the attorney assigned to this
case at (202) 523-4529.

hn Varren McGarry
Cha Lrman





FEDERAL ELECTION COMMISSION
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Charles L. Andes
Franklin Mint
Franklin Center, PA 19091

Re: MUR 1166

Dear Mr. Andes:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the

0 Federal Election Commission, on December 2, 1980, found
reason to believe that the Republican National Committee
violated 2 U.S.C. S 41a(f). A report on the Commission's
finding is attached for your information.

I,, In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with

formal conciliation. Please submit any factual or legal
material that you believe to be relevant within ten (10)
days. Of course, this does not preclude the settlement of

C" this matter through informal conciliation prior to a finding
of probable cause to believe, if you so desire.

Should you have any questions regarding this matter,
please call William E. Taylor, the attorney assigned to thi~s
case at (202) 523-4529.

Sincerely,

- ~



*'DERAL ELECTION COMMISSION

NOTIFICATION OF REASON TO BELIEVE FINDING

DATE_ January 8, 1981 MUR NO. 1166
STAFF MEMBER(S) & TEL. NO.

RESPONDENT The Franklin Mint Taylor

SOURCE OF MUR: I N T E R N A L L Y G E N E R A T E D

BACKGROUND

This matter was referred to the Office of General Counsel by

the Audit Division and is based on an audit of the Democratic National

Committee ("DNC") covering the period of January 1, 1976 through

September 30, 1978.

On September 3, 1976, the DNC deposited in its operating account

el, one check for $20,000 from the Franklin Mint Corporation and on

October 3, 1976 deposited in its operting account another check for
S$10,000 from the Franklin Mint Corporation. When the Audit staff

inquired about the check, the committee explained that it was a
royalty payment resulting from an agrement entered into during

August of 1976 with the Franklin Mint Corporation ("the Corporation")

for the use of the Democratic party's campaign symbol: The Committee

provided the Audit staff with a copy of the agreement,
which contains the following terms:

a) The Corporation would offer for sale gold and

silver medals in four different forms, all of

which would bear a reproduction of the Democratic

Presidential and Vice Presidential candidates

on the observe and the party's campaign symbol

on the reverse.

b) The Corporation would offer the medals for sale to

the general public and to its established collectors

commencing in September of 1976 by means of direct

mail and publication advertising with a closing date

for acceptance of orders of November 2, 1976.

c) The Corporation would spend an aggregate of $100,000
for publication advertising of the Republican and
Oemocvatic Presidenti.i campaign medals. Any

increase in this advertising budget would be subject
to the Committee's approval.

d) The DNC would agree to designate the medals a - the
official Presidential Campaign Medals of "e Democratic
National Committee and would authorize the Corporation
to make reference to this designation in its advertising
materials.
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e) In consideration of the D.N.C. 's agreements, the
corporation would:

1) pay the D.N.C. royalty of 15% of the net sales
of the Campaign Medals with a minimum guaranteed
royalty of $30,000.

2) provide to the D.N.C. at no charge a quantity of
medals with a retail value of $5,000.

f) The D.N.C. would grant the corporation the exclusive
right to mint and/or sell the Official 1976 Presidential
Campaign Medals of the Democratic National Committee,
arid would further provide for certifications to the media
concerning the corporation's advertising of the medals
as reuired under applicable Federal law.

g) The D.N.C. agreed to the Corporation's proposal but

reserved the right to have prior approval of the design.

FACTUAL BASIS AND LEGAL ANALYSIS

W9 Franklin Mint Royalty Payment

The Franklin Mint Corporation is a corporation duly organized
under the laws of the state of Delaware. See Franklin Mint
Corporation v. Franklin Mint, Ltd., 360 F. Supp. 478 (1973). Thus,
the campaign medals transaction raises the specific issue of the
applicability of 2 U.S.C. § 441b(a), which provides that:

It is unlawful for any . . . corporation whatever
to make a contribution or expenditure in connection
with any election to . . . [Federal] office.

CThe term "contribution or expenditure" is defined in 2 U.S.C.
§ 441b to include:

• . . any direct or indirect payment distribution, loan,
7 advance, or gift of money or any services or anything

of value . . . to any candidate, campaign committee, or
poli -' -.l party or organization, in connection with any
election to . . . [Federal office] . . .

The Commission in its regulations has recognized that funds of
a political committee could be invested and earn income. See 11
C.F.R. § 103.3(a). Similarly, the Commission has permitted the
sale or lease of a committee's contributor list (AO 1979-18) and
the sale of excess equipment and supplies acquired in the course
of the campaign (AO 1979-24), provided that corporate purchaser
or lessees pay the usual and normal charge for the goods or services
provided by the committee. See also 11 C.F.R. § l00.7(a)(1)(iii)(a)
and (B) (1980 regulations).
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The present transaction, however, is similar in many respects
to the proposed "credit card program" previously considered by the
Commission in Advisory Opinion 1979-17. In that opinion request,
the Commission considered several alternative plans under which the
Republican National Committee would provide the prestige of its name,
the loyalty of its members, the endorsement of its leadership and
the use of its membership lists to several banks issuing credit
cards such as a VISA card. As a result, the issuing banks would
be able to expand their card holder base. In exchange, the banks
would provide the PNC with either (a) the exclusive use of the
monthly statement as a vehicle for mailing RNC educational/promotional
materials to RNC credit card holders, (b) a one-time payment for
each RNC card issued or account activated as a result of the
solicitation, or (c) a negotiated fee on a monthly basis representing
a percentage of either total card holder sales or the finance charge
balance on RNC credit card accounts. The opinion request described
the transaction as a "bargain struck at arms length by the parties",
with benefits and consideration flowing back and forth between the
parties much the same as in any commercial relationship. However,
the Commission determined that the RNC proposal did not present the
possibility of characterizing the amounts received by the RNC and
the services rendered by the banks as bargained for consideration

0 rather than contributions from the banks in violation of 2 U.S.C.
§ 441b. Fundamental to the Commission's conclusion that the plan
would result in a violation of the Act was its recognition of the
distinction between income that a political committee might produce
using tangible assets and, "the use of a political organization's
good will and the reputation of its national leadership to promote
a commercial enterprise in exchange for a share of the income
realized or anticipated by the commercial enterprise." i\O 1979-17,
pg. 5-6.

In the present transaction, the D.N.C. granted the Corporation
the exclusive right to mint and market commemor-ative medals bearing
the likeness of the candidates as the Committee's campaign symbol
and authorized the corporation to make reference to the Committee's
designation of the medals as the "Official Presidential Campaign
Medals of he :emocratic National Committee' in advertising materials.

In so doing, the Committee, in essence, sold its good will and the
reputation of its national leadership to the corporation in exchange
for a share of the income ralized or anticipated. As such, the
payments made by the Corporation, as in the "credit card program,"
supra, ,.-ne o e 'i7ewed Impl.y cs aained for ccsideration but
r-ather constitute contributions in violation of § 441b of the Act.

A!ternatively,. the ptmsent I an&'c ion may be analyzed in light
of the Commission approacrh in Advisor'y Opinion 1976-50. In thaton, a corortion was authorized to [tUdLlce and market a shirt

flC.D r2g a card da te 's name. Thc creerot -on wo, d pay all expenses
tpLoU(c ar( sell the shiL ts and would remit $] of the $7.95

purchase price as a political contribution by the purchaser to the
candidate's campaign. The Commission concluded that the proposed
commercial aranqement was prohibited by 2 tJS.C. § 441b in that
the corporation was advancing funds to produce and mar'ket campaign
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materials with a portion of the proceeds paid over to the candidate.
In the present transaction, the Corporation produced the medals,
spent $100,000 on advertising the Republican National Committee
and Democratic National Committee medals, and utilized their list
of established collectors, thereby advancing funds and contributing
valuable services to the Committee in violation of § 441b of the
Act.

Finally, it should be noted that the narrow exception
recognized by the Commission in Advisory Opinion 1978-46 is
inapplicable to the present transaction. In that opinion, the
Commission, after analyzing the question of whether amounts paid
by corporate advertisers in convention programs and publications
of a political party could be treaLed as commercial transaction,

rather than political contributions, the Commission held that
such proceeds were contributions and prohibited under 2 U.S.C.
S 441h, although the'y could be placed in a separate bank account
of a non-federal political party committee for use only in state
and local elections if permitted by state law. Here, the Committee

0.ft deposited the two checks received from the Corporation into its

operating account, which the Committee used for federal campaign

0 purposes.

It is for the reasons mentioned, above, that the Commission
found reason to believe that the Franklin Mint violated 2 U.S.C.

§ 441b(a) for making a corporate contribution to the D.N.C.



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

January 8, 1981
CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. John White
Democratic National Committee
1625 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1166

Dear Mr. White:

Based on information ascertained in the normal course
oof carrying out its supervisory responsibilities, the FederalElection Comiqission, on December 2, 1980, found reason to

believe that the Democratic National Committee violated 2
U.S.C. S 441b(a) and 2 U.S.C. § 434(b). A report on the
Commission's finding is attached for your information.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
formal conciliation. Please submit any factual or legal

IT material that you believe to be relevant within ten (10)
days. Of course, this does not preclude the settlement of
this matter through informal conciliation prior to a finding
of probable cause to believe, if you so desire.

In addition, the Commission found no reason to believe
that the D.N.C. violated:

a) 18 U.S.C. § 610 by accepting a corporate contribution
from the United Exposition Services Co. Inc., Brooks
Bus Lines Incorporated, and Exhibition Contractors Co.;

b) 2 U.S.C. 5 441a(f) for accepting an excess contribution
from Mr. Sol Kitty or the estate of Mr. Robert Dowling;

c) 11 CFR 5 114.10(c)(3) for failing to file a statement
of settiement with the uoifliission;

d) 18 U.S.C. § 610 by accepting a corporate contribution
from the Emery Air Freight Corporation;



Mr. John White
Page 2

e) 18 U.S.C. S 610 by accepting a corporate contribution
from Merkle Press Inc.;

f) 18 U.S.C. S 610 by receiving a corporate contribu-
tion from the Lincoln Telephone and Telegraph Co.

Should you have any questions regarding this matter,
please call William E. Taylor, the attorney assigned to this
case at (202) 523-4529.

John Warren McCarry
Chairman

• , ',,,& ,,, _ , ... ,,. . . , . ,-, .... -- . ,_ ..



FEDERAL ELECTION COMMISSION
WASHINGTON, DC, 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. John White
Democratic National Committee
1625 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1166

Dear Mr. White:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the Federal
Election Commission, on December 2, 1980, found reason to
believe that the Democratic National Committee violated 2
U.S.C. S 441b(a) and 2 U.S.C. § 434(b). A report on the
Commission's finding is attached for your information.

In the absence of any additional information which
'No demonstrates that no further action should be taken against

your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
formal conciliation. Please submit any factual or legal
material that you believe to be relevant within ten (10)

C'* days. Of course, this does not preclude the settlement of
this matter through informal conciliation prior to a finding
of probable cause to believe, if you so desire.

In addition, the Commission found no reason to believe
that the D.N.C. violated:

a) 18 U.S.C. § 610 by accepting a corporate contribution
from the United Exposition Services Co. Inc., Brooks
Bus Lines Incorporated, and Exhibition Contractors Co.;

b) 2 U.S.C. § 441a(f) for accepting an excess contribution
from Mr. Sol Kitty or the estate of Mr. Robert Dowling;

c) 11 CFR § 114.10(c)(3) for failing to file a statement
of settlement with the Coimmiission;

d) 18 U.S.C. § 610 by accepting a corporate contribution
from the Emery Air Freight Corporation;

- - -=. -- - I -. Am -
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e) 18 U.S.C. S 610 by accepting a corporate contribution
from Merkle Press Inc.;

f) 18 U.S.C. S 610 by receiving a corporate contribu-
tion from the Lincoln Telephone and Telegraph Co.

Should you have any questions regarding this matter,
please call William E. Taylor, the attorney assigned to this
case at (202) 523-4529.

Sincerely,



FEDERAV. ELECTION COMMISSION

NOTIFICATION OF REASON TO FELIEVE FINDING

DATE__Jannary : 98 MUR NO. 1166
STAFF MEMBER(S) & TEL. NO.

RESPONDENT Democratic National Taylor

Commi ttee

SOURCE OF MUR: I N T E R N A L L Y G E N E R A T E D

BACKGROUND

This matter was referred to the Office of General Counsel by

the Audit Division and is based on an audit of the Democratic National

Committee ("DNC") covering the period of January 1, 1976 through

September 30, 1978.

On September 3, 1976, the DNC deposited in its operating account

on, check for $20,000 from the Franklin Mint Corporation (See attach-

ment I), and on October 29, 1976 deposited in its operating account

another check for $10,000 from the Franklin Mint Corporation (See

attachment I). When the Audit staff inquired about the check, the

Committee explained that it was a royalty payment resulting from an

agreement entered into during August of 1976 with the Franklin Mint

Corporation ("the Corporation") for the use of the Democratic party's

campai n symbol.

D.N.C. records show a letter dated February 13, 1976 from the

American Broadcasing Company ("AC") addressed to Mr. Robert Strauss,
chairman of the -'emocratic National Committee, detailing the billing
procedure used by ABC in determining the D.N.C.'s bill for services

C"" provided by ABC in the production and broadcasting of the D.N.C.'s

1975 telethon. This letter states that ABC is allowing the D.N.C.

a one-third political discount off a gross billing figure of
$48,990.69 thus, reducing the D.N.C.'s obligation to $32,660.46.

The records of the D.N.C. show five debts totaling $194,648.39
incurred by the 196i8 Humphrey Campaign for President and assumed by
the D.N.C. in 1972. The D.N.C. paid off these debts at less than
face value in the following manner:

a) the United Exposition Service Co. Inc. was owed
$59,000 and was: paid $30,582.20 on Augcj1t 3, 1976
($28,417.80 forciven).

z, ro<k Bus rines no(rp eratd w, ow]r ,05 .0 n:!
1'7:ts ca-- SJ76.25 on ''-y 21, 497. , 2,. 7) Lo-g2'vn)

c) Exhibition Contractors Co. was owed $28,529.28 and
was paid $15,000 on March 22, 1976 (S13,529.28 forgiven).

]) ;,Ir. -o1 Kitty was oed $77,179.69 and was paid

$19,294,29 on June 13, 1977 ($57,884.75 forgiven).
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e) The Estate of Robert Dowling was owed $28,427.98 on

August 24, 1978 ($18,762.467 forgiven).

The records of the D.N.C. show that the D.N.C. wrote off

their books the following debts they assumed in 1972:

a) Mr. Rufus Harley was owed $350.00 from the Humphrey

campaign (debt written off in early 1976).

b) Lincoln Telephone and Telegraph Co. was owed $2,794.69

from the 1968 campaign of Robert Kennedy (debt written

off in early 1977).

c) Mr. Richard Neustadt was owed $2,343.56 from the 1972

convention (debt written off in 1977).

In addition, there are two bills arising from the Humphrey

campaign of 1968 that are the subject of a dispute between the

-. D.N.C. and the individual creditor. The first is with Merkle Press

Inc. who maintains it is owed $128,652.70 from the 1968 presidential

O campaign. The D.N.C. contends that a debt settlement was reached

with Merkle Press in September of 1972 and that the payment of

$33,041.44 was accepted in full satisfaction of $128,652.70 debt

($95,611.24 forgiven). The second bill dispute is with the Emery

Air Freight Corporation which maintains that it is owed $34,345.06,

I!' as opposed to the $31,328.43 the D.N.C. contends is still outstand-

ing. Moreover, no payments have been made to satisfy this debt

since August of 1974.

The final matter disclosed in the audit review was the acceptance

by the D.N.C. of twenty corporate labor union checks totaling 
$660.95

received from the sale of books and campaign seminars. The D.N.C.

7 contends that the $660.95 represents a recapture of production costs,

but is unable to document its actual production costs.

FACTUAL BASIS AND LEGAL ANALYSIS

I. Franklin Mint RoyalIty Pay[ment

The Franklin Mint Corporation is a corporation duly organized

under the laws of the tate of Delaware. See Franklin Mint

Corporation v. Franklin .Mirt, Ltd., 360 F. Supp. 478 (1973). Thus,

the campaign medals transaction raises the specific issue of the

applicability of 2 U.S.C. § 441h(a), which provides that:

it it n I fu o or nv . . . c.orporation whatever . . .

to make a contribution or expenditure in connection

with av et-ction to . . . [.c(Krai office.

The term "contribution or expenditure" is defined in 2 U.S.C.

441b to include:
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a . . any direct or indirect payment distribution,
loan, advance, or gift of money or any services or
anything of value . . . to any candidate, campaign
committee, or political party or organization, in
connection with any election to . . . [Federal office]

Section 441b(b)(2) contains a narrow excelition for loans
made by national or State banks in accordance with banking laws
and in the normal course of business. There is no other explicit
statutory exception from § 441b(a) that would permit a political
party organization to view payments from a corporation or national
bank as consideration for services rendered rather than as prohibited
contributions.

The Commission in its regulations has recognized that funds of
a political committee could be invested and earn income. See 11
C.F.R. § 103.3(a). Similarly, the Commission has permitted the
sale or lease of a committee's contributor list (AO 1979-18) and
the sale of excess equipment and supplies acquired in the course

01 of the campaign (ao 1979-24), provided that corporate purchaser
or lessees pay the usual and normal chrage for the goods or
services provided by the committee. See also 11 C.F.R. § 100.7
(a)(l)(iii)(A) and (B) (1980 regulations).

The present transaction, however, is similar in many respects
to the proposed "credit card program" previously considered by the
Commission in Advisory Opinion 1979-17. Tn that opinion request,
the Commission considered several alternative plans under which the
Republican National Committee would provide the prestige of its
name, the loyalty of its members, the endorsement of its leadership
and the use of itq membership lists to several banks issuing credit
cards such as a VISA card. As a result, the issuing banks would
be able to expand their card holder base. In exchange, the
banks would provide the RNC with either (a) the exclusive use of
the monthly statement as a vehicle for mailing RNC educational/
promotional materials to RNC credit card holders, (b) a one-time
payment for each PNC card i-cned or account activated as a result
of the solicitation, ,r (c) a negotiated fee on a monthly basis
representing a percentage of either total card holder sales or
the finance charge balance on PNC credit card accounts. The opinion
request described the transaction as a "bargain struck at arms
length by the parties", with benefits and consideration flowing
back and forth hetween the pattics muich Lhe same as in any
commercial relationship. However, the Commission determined that
the RNC proposal rlid not prtncnt the po7osbfiity ot characterizing
the amount, ceceived v the R!,UG and the Cervice rendered by the
t'ank a La:cgai :] 7r con; ation U 4w r than contributions from
the banks as bargained in violation of 2 U.S.C. -§ 441b. Fundamental
to the Commission's conclusion that the plan would result in a
violation of the Act was its recognition of the distinction between
income that a political committee might prodUce using tangible
assets and, "the use of a political organization's qood will and
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the reputation of its national leadership to promote a commercial
enterprise in exchange for a share of the income realized or
anticipated by the commercial enterprise." AO 1979-17, pg. 5-6.

In the present transaction, the D.N.C. granted the corporation
the exclusive right to mint and market commemorative medals bearing
the likeness of the candidates as the Committee's campaign symbol
and authorized the corporation to make reference to the Committee's
designation of the medals as the "Official Presidential Campaign
Medals of the Drrnocratic National Committee" in advertising materials.
In so doing, the Committee, in essence, sold its good will and the
reputation of its national leadership to the corporation in exchange
for a share of the income realized or anticipated. As such, the
payments made by the Corporation, as in the "credit card program,"
supra, cannot be viewed simply as bargained for consideration but
rather constitute contributions in violation of § 441b of the Act.

It is for the reasons mentioned above, that the Commission found
reason to believe that the D.N.C. violated 2 U.S.C. § 441b(a) for
accepting a corporate contribution from the Franklin Mint.

IT. ABC "Political Discount"

The ABC Television Networks ("ABC"), a corporation, granted the
D.N.C. a one-third "political discount" in February of 1976 for the
D.N.C.'s telethon of July 26-27, 1975. The granting of a political
.iscount raise- the specific issue of the applicability of 18 U.S.C.
5 610 (currently 2 U.S.C. § 441b(a)), which provides that:

It is unlawful . . for any corporation whatever,
". . to make a contribution or expenditure in

connection with any election at which presidential
and vice presidential election or a Senator or
Representative in, or a Delegate or Resident
Comissioner to Congress are to be voted for, or in
connection with any primary election or political
convention or caucus held to select candidates for
any of the foregoing offices or for any candidate,
political conmittee, or other person to accept
or receive any contr.ihbution prohibited by this
section.

The term "contribution or expenditure" is defined in 18 U.S.C.
610 (currently 2 U.S.C. § 441b) to include:

DJIV Ca11J 1rt ct. or inld iret p-.vment, d-i[ Lribution,
( , k Q P0 I o mo0 11e., _r any

services, or anyLhing of value . . to any candidate,
campaiqn committee, or political party or organization,
in connection with any election to . . . [Federal
office] . . .

............



- 5 -

The Commission has made it clear that: "[it] views a discount
below the 'usual and normal charge' to be a contribution if the
discount is not routinely offered in the vendor's ordinary course
of business to non-political clients" (AO 1978-45).l/ Even if ABC
gave political discount to all political parties, there would be a
corporate contribution unless a "political discount" was offered to
ABC's non-political clients. Given the fact that the discount is
labeled a "political discount" by ABC, this possibility seems highly
unlikely.

It is for the reasons mentioned, above that the Commission
found reason to believe that the D.N.C. violated 18 U.S.C. S 610
for accepting a corporate contribution from ABC in the amount of
$16,330.23.

III. Debt Settlement and Debts Still Outstand ing

The D.N.C. records show that certain corporate and non-
corporate debts, arising from the 1968 presidential campaign, were
paid off at less than face value or still remain outstanding. The
amounts forgiven or still outstanding are as follows:

a) the United Exposition Service Co. Inc. (debt
forgiven $28,424.26 on August 3, 1976).

b) Brooks Bus rLine Incorporated (debt forgiven
$1,128.75 on May 21, 1.976).

c) Exhibition Contractors Co. (debt forgiven
$13,529.28 on March 22, 19"76).

d) Mr. So]. Kitty (debt forgiven $57,884.75 on June 13,
C.,! 1977).

e) the estate of Robert Dowling (debt forgiven $11,489.76
mi Auj L. 24A , 978)

f) Merkle Press Inc., (This debt is disputed; D.N.C.
contend- that $95,611.24 debt was forgiven in
September of 1972).

g) Emery Air Frieght Corporation (This, debt is disputed,
D.N.C. claims it owes $31,328.43; Emery contends
.$34,345.06 i-) owed.)

1/ I1 CPR § 100.4(a)(iiii)(B)(1) defines "usual and normal charge"
for goods to mean "the price of those goo'ds in the market from which
they ordinarily would have been purchased at the time of their
contribution."
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(A) Debts Forgiven

The forgiveness of a debt or the failure to satisfy a debt is
a contribution by the creditor to the debtor unless the creditor
used commercially reasonable efforts, similar to that it would have
used in collecting a debt from a non-political debtor. (See 11 CFR
§ 114.10). Thus, whether the forgiven or unsatisfied debts listed,
supra, are contributions depends upon whether the creditor attempted
to collect the debt owed by the D.N.C. in a commercially reasonable
manner.

The debt in question were L the 1963 presidential campaign of
Hubert Humphrey and were assumed by the D.N.C. in 1972. In 1976,
eight years after the debts were incurred, the D.N.C. made offers

to many of the creditors to settle the debts at less than face

value. It would appear that under the circumstances the debt

settlements were conducted in a commercially reasonable manner.

The debts. had been made unenforceable by the statue of limitations
(three years in the District of Columbia (See D.C. Ann. § 12-301(7)).
Moreover, it is highly unlikely that any creditor's action against

01. the D.N.C. or the Humphrey Campaign, prior to the running of the

statute of limitations, would have resulted in the creditors receiving
a greater portion of the debt owed them than they received pursuant

to the debt settlement agreements. Since the debts appear to have
been settled in a commercially reasonable manner, the forgiveness
of the outstanbing part of the debt would not have resulted in a
contribution by each of the creditors of the D.N.C. involved in
the debt settlement procedure.

In addition to the fact that the debt in question appear to have

been settled in a commercially reasonable manner, two of the creditors
were individuals and forgiveness of their debts could not result in

C-1 a violation of the Act. The debts were incurred in 1968, prior to
the enactment of any campaign contribution limitation on individuals.
Forgiveness of these debts by the creditors would be a valid contri-
bution to the D.N.C. for the retirement of a debt ari5ing from an
election held prior to January 1, 1975 and therefore not subject
to any contribution limitations, (11 CFR § ll0.1(g)(1) also see
AO 1977-52).

Thus, for the reasons mentioned, supra, the Commission found:

a) find no rea> i to believe that the D.N.C.
violated 18 U.S.C. § G!0 for accepting a corporate
contribution froin the United Exposition Service Co.
Inc., Boolc Buc ~ne 1ncflperated, Exhibitin
Co ntractcr- C7 . , or , K _- c.r

h) find no reanon to believe that the D.N.C.
violated 2 U.S.C. ,, 441a(f) for accepting an excess
contribution from Mr. Sol Kitty or the e~tto of
Mr. Roert Dowling;



11 CFR S 114.10(c)(3) requires a corporation and a debtor to
file a statement of settlement with the Commission as part of the
debt settlement procedure. Neither the D.N.C., nor any of the
creditors filed a statement of settlement with the Commission.
However, all of the corporate debts in question were forgiven prior
to the effective date of the regulations (April 1977), thus, neither
the D.N.C., nor the corporate creditors can be held accountable for
failing to file a statement of debt settlement with the Commission,
pursuant to 11 CFR § 114.10(c)(3). Therefore, the Commission found
no reason to believe that the D.N.C. violated 11 CFR S 114.10(c)(3)
for failing to file a statement o settlement with the Commission.

(B) Debts Still Outstandinq or Disputed

The debt of Emery Air Freight Corporation ("Emery") and the
Mer-kle Press Inc., ("Merkle") were incurred by the Humphrey
Presidential Campaign of 1.968 and assumed by the D.N.C. in 1972.
The Merkle bill is disputed, for the D.N.C. contends that a settle-
ment of the debt was reached in 1972. The Emery debt is still
outstanding; there has been no effort at reaching a debt settle-
ment, no payments have been made on the debt by the D.N.C. since
1974, and Emery has made no effort since November of 1977 to
collect the debt. Both debts are unenforceable due to the statute
of limitations and were unenforceable when the debts were assumed
by the D.N.C. (statute of limitations is three years in the District
of Columbia. (See D.C. Ann. § 12-31(7)). Thus, there is no effective
commercially reasonable means that Merkle or Emery currently could
use, or could have used, at the time the D.N.C. assumed the debt,
to collect what are legally unenforceable debts owed by the D.N.C.
Therefore, the Commission foLnd, for the rcasons mentioned above,
no reason to believe the D.N.C. violated .18 U.S.C. § 610 by accepting
a corporate contribution from Merkie Press Inc. on the Emery Air
Freight Corporation.

(C) Debts Written Off
The rec-ords- of the D.N.C. show t:hat the D.N.C. wrote off their

books debts owed to Mr. Rufus Hartley ($350.00), Mr. Richard Neustadt
($2,343.56), and the Lincoln Telephone and Telegraph Co. ($2,794.69).

Two of the creditors are individuals, and based on the analysis
set forth in Section III.A of this report concerning the forgiveness
of debts owed to an individual, the Commission found there is no
reason to believe that the D.N.C. violated 2 U.S.C. § 441a(f) or
that Mr. PUfuS Harley or Mr. Richard Ncusta(]L violated 2 U.S.C.
§ 4a 4. . (1) The third 'r iharn and
Telegraph Co. is a corp<)ration ancl hac:ed on the analysis set forth
in Section I I.[P of this report aind the CoOm iS i or found there i s
no 'L;o o hoivwtK on IhC clal c-14 .A u C. ~3610 IfOr
accepting a col0J'.ate iind bion or that the 1i ncoln Telephone
and Telegraph Co. violated] 18 U.S.C. 5 610 for making a corporate
contribution.
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The final matter disclosed in the audit review was the accep-

tance by the D.N.C. of 20 corporate and labor union checks total-

ling $660.95 received from the sale of books and campaign seminars.

The D.N.C. contends that the $660.95 represents a recapture of pro-

duction costs, but is unable to document its actual production costs.

These corporate and labor union receipts raise the specific

issue of the applicability of 2 U.S.C. S 441b(a) which provides

that:

It is unlawful for any . . • corporation whatever

to make a contribution or expenditure in connection

with any election to . . . [Federal] office.

The term "contribution or expenditure" is defined in 2 U.S.C.

§ 441b to include:

. . . any direct or indirect payment distribution,

loan, advance, or gift of money or any services

or anything of value . . . to any candidate,

campaign committee, or political party or organi-

zation, in connection with any election to [Federal

office] . . .

It appears tht the above payments to the D.N.C. even if to

defray the expenses of production incurred by the D.N.C. 
are

I'll contributions to the D.N.C. under the Act. The Commission has

previously stated that the mere fact a person receives something

r of value in return does not render, in and of itself, a payment

made to a political committee a commercial sale rather than a

political contribution. Moreover, even if the primary purjose of

the D.N.C. in selling the goods and s:-rvices in question is cost

recovery or loss reduction, the amount of the payment by the pur-

(N' chaser still results in a contribution to the D.N.C., since the

D.N.C. is receiving funds that will be available for its political

purpose. See AO's 1976-76, 1979-17, 1978-46, 1975-15. Even if the

Commission views these payments as a commercial transaction because

of the fact something was reccived in return for the payment of

money to a political committee, to the extent the amount charged

exceeds actual costs of the D.N.C., it is a contribution. See

11 C.F.P. 1.00.4(a)(])(iii)(A) and AO's 1979-18, 1976-22.

Based on the foregoing analysis, the Federal Election Commission

has: found:

1. reason to believe that the D.H.C. violated 2 U.S.C.

J441b(a ) tar acc , i  a c.J,-po -id : co, ribution
trom the Franklin Min'It.

2. reason to believe that the D.N.C. violated 2 U.S.C.
441b(a) for accept ing a corporate contribution

from the ABC Telovision Network.
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3. no reason to believe that the D.N.C. violated
18 U.S.C. S 610 by accepting a corporate contri-
bution from the United Exposition Services Co. Inc.,
Brooks Bus Lines Incorporated, and Exhibition
Contractors Co.

4. no reason to believe that the D.N.C. violated
2 U.S.C. S 441a(f) for accepting an excess contri-
bution from Mr. Sol Kitty or the estate of Mr. Robert
Dowling.

5. no reason to believe that the D.N.C. violated
11 CPR § 114.10(c)(3) for failing to file a statement
of settlement with the Commission.

6. no reason to believe that the D.N.C. violated
18 U.S.C. § 610 by accepting a corporate contribution
from the Emery Air Freight Corporation or from Merkle
Press Inc.

7. no reason to believe that the D.N.C. violated
2 U.S.C. § 441a(f) by receiving an excess contribution
from Mr. Rufus Harley or Mr. Richard Neuctadt.

8. no reason to believe that the D.N.C. violated
13 U.S.C. § 610 by receiving a corporate contribution
from the Lincoln Telephone and Telegraph Co.

9. reason to believe that the D.N.C. violated 2 U.S.C. § 441b
by accepting twenty corporate and labor contributions.

10. reason to believe that the D.N.C. violated 2 U.S.C. § 434(b)
for failing to list the receipt ot the funds as contributions.



FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

r

'E1.ORANOUM TO: CHARLES STEELE

FROM: MARJORIE W. O CHANEY
OFFICE OF THE SECRETARY TO THE CCIMISSIO.!

DATE: JANUARY 7, 1981

SUBJECT- MUR 1166 - Memorandum to the Commission,
dated 1-2-81; Received in OCS 1-5-81,
10:16

The above-named document was circulated to the

Coinmission on a no-objection basis at 4:00, January 5, 1981.

... 5There were no objections to the letters and notifications,

as attached to the Memorandum to the Commission dated January 2,

1981, at the time of the deadline1 however, Commissioner Aikens

wishes to be recorded as abstaining on this matter.



FEDERAL ELECTION COMMISSION
WASHINGTON, DC. 20463 81 JAN 5 A1O: ISI

January 2, 1981

MEMORANDUM TO: Commission

FROM: Charles N. Steel
General Counsel/O~

SUBJECT: MUR 1166
The Democratic National Committee

On December 2, 1980, the Commission found reason to

believe against the following respondents:

a) The Democratic National

Committee;

b) The Franklin Mint; and

c) ABC Television Network

C' This finding of reason to believe necessitated changing

the attached letters and notifications of reason to

believe. They are being circulated for your approval on

a twenty-four (24) hour no objection basis.

Recommendation:

1. Approve attached letters & notifications

Attachments

1. Letters with accompanying notification.



FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. John White
Democratic National Committee
1625 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1166

Dear Mr. White:

Based on information ascertained in the normal course
0a of carrying out its supervisory responsibilities, the Federal

Election Commission, on December , 1980, found reason to
Nbelieve that the Democratic National Committee violated 2

U.S.C. § 441b(a) and 2 U.S.C. § 434(b). A report on the
Commission's finding is attached for your information.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with formal
conciliation. Please submit any factual or legal material that
you believe to be relevant within ten (10) days. Of course,
this does not preclude the settlement of this matter through
informal conciliation prior to a finding of probable cause to
believe, if you so desire.

In addition, the Commission found no reason to believe that
the D.N.C. violated:

a) 18 U.S.C. § 610 by accepting a corporate contribution
from the United Exposition Services Co. Inc., Brooks
Bus Lines Incorporated, and Exhibition Contractors Co.;

b) 2 U.S.C. § 441a(f) for accepting an excess contribution
from Mr. Sol Kitty on the estate of Mr. Robert Dowling;

c) 1 CFR § 114.10(c) (3) for failing to file a statement
of settlement with the Commission;

d) 18 U.S.C. § 610 by accepting a corporate contribution
from the Emery Air Freight Corporation;

e) 18 U.S.C. § 610 by accepting a corporate contribution
from Merkle Press Inc.;



Mr. John White

Page 2

f) 18 U.s.c. S 610 by receiving a corporate contribu-
tion from the Lincoln Telephone and Telegraph Co.

Should you have any questions regarding this matter,
please call William E. Taylor, the attorney assigned to this
case at (202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel

C:)
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FEDERAL ELECTION COMMISSION

NOTIFICATION OF REASON TO BELIEVE FINDING

DATE MUR NO. 1166
STAFF MEMBER(S) & TEL. NO.

RESPONDENT Democratic National Taylor
Commit tee

SOURCE OF MUR: I N T E R N A L L Y G E N E R A T E D

BACKGROUND

This matter was referred to the Office of General Counsel by
the Audit Division and is based on an audit of the Democratic National
Committee ("DNC") covering the period of January 1, 1976 through
September 30, 1978.

On September 3, 1976, the DNC deposited in its operating account
one check for $20,000 from the Franklin Mint Corporation (See attach-

ment I), and on October 3, 1976 deposited in its operating account
another check for $10,000 from the Franklin Mint Corporation (See

attachment I). When the Audit staff inquired about the check, the

Committee explained that it was a royalty payment resulting from an

agreement entered into during August of 1976 with the Franklin Mint

Corporation ("the Corporation") for the use of the Democratic party's
campaign symbol.

D.N.C. records show a letter dated February 13, 1976 from the

American Broadcasing Company ("ABC") addressed to Mr. Robert Strauss,

chairman of the Democratic National Committee, detailing the billing

procedure used by ABC in determining the D.N.C.'s bill for services

provided by ABC in the production and broadcasting of the D.N.C.'s

1975 telethon. This letter states that ABC is allowing the D.N.C.
a one-third political discount off a gross billing figure of

$48,990.69 thus, reducing the D.N.C.'s obligation to $32,660.46.

The records of the D.N.C. show five debts totaling $194,048.39
incurred by the 1968 Humphrey Campaign for President and assumed by

the D.N.C. in 1972. The D.N.C. paid off these debts at less than

face value in the following manner:

a) the United Exposition Service Co. Inc. was owed
$59,000 and was paid $30,582.20 on August 3, 1976
($28,417.80 figure).

b) Brooks Bus Lines Incorporated was owed $1,505.00 and
was paid $376.25 on May 21, 1976 ($1,128.75 figure).

c) Exhibition Contractors Co. was owed $28,529.28 and
was paid $15,000 on March 22, 1976 ($13,529.28 figure).

d) Mr. Sol Kitty was owed $77,179.69 and was paid
$19,294,29 on June 13, 1977 ($57,884.75 figure).
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e) The Estate of Robert Dowling was owed $9,665.51 on
August 24, 1978 ($11,489.76 figure).

The records of the D.N.C. show that the D.N.C. wrote off
their books the following debts they assumed in 1972:

a) Mr. Rufus Harley was owed $350.00 from the Humphrey
campaign (debt written off in early 1976).

b) Lincoln Telephone and Telegraph Co. was owed $2,794.69
from the 1968 campaign of Robert Kennedy (debt written
off in early 1977).

c) Mr. Richard Neustadt was owed $2,343.56 from the 1972
convention (debt written off in 1977).

In addition, there are two bills arising from the Humphrey
campaign of 1968 that are the subject of a dispute between the
D.N.C. and the individual creditor. The first is with Merkle Press
Inc. who maintains it is owed $132,165.76 from the 1968 presidential

campaign. The D.N.C. contends that a debt settlement was reached

O with Merkle Press in September of 1972 and that the payment of
$32,041.44 was accepted in full satisfaction of $132,165.76 debt

N ($99,124.28 forgiven). The second bill dispute is with the Emery

Air Freight Corporation which maintains that it is owed $34,345.06,
as opposed to the $31,328.43 the D.N.C. contends is still outstand-
ing. Moreover, no payments have been made to satisfy this debt
since August of 1974.

The final matter disclosed in the audit review was the acceptnace

by the D.N.C. of twenty corporate labor union checks totaling $660.95

received from the sale of books and campaign seminars. The D.N.C.
contends that the $660.95 represents a recapture of production costs,
but is unable to document its actual production costs.

C_ FACTUAL BASIS AND LEGAL ANALYSIS

I. Franklin Mint Royalty Payment

The Franklin Mint Corporation is a corporation duly organized
under the laws of the state of Delaware. See Franklin Mint

Corporation v. Franklin Mint, Ltd., 360 F. Supp. 478 (1973). Thus,
the campaign medals transaction raises the specific issue of the
applicability of 2 U.S.C. § 441b(a), which provides that:

It is unlawful for any . . . corporation whatever . . .
to make a contribution or expenditure in connection
with any election to . . . [Federal] office.

The term "contribution or expenditure" is defined in 2 U.S.C.

441b to include:
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• . . any direct or indirect payment distribution,

loan, advance, or gift of money or any services or
anything of value . . . to any candidate, campaign
committee, or political party or organization, in

connection with any election to . . . [Federal office]

Section 441b(b)(2) contains a narrow exception for loans

made by national or State banks in accordance with banking laws

and in the normal course of business. There is no other explicit

statutory exception from S 441b(a) that would permit a political

party organization to view payments from a corporation or national
bank as consideration for services rendered rather than as prohibited
con tribu t ions.

The Commission in its regulations has recognized that funds of

a political committee could be invested and earn income. See 11

C.F.R. S 103.3(a). Similarly, the Commission has permitted the

sale or lease of a committee's contributor list (AO 1979-18) and

the sale of excess equipment and supplies acquired in the course

of Lhe campaign (ao 1979-24), provided that corporate purchaser

or lessees pay the usual and normal chrage for the goods or

services provided by the committee. See also 11 C.F.R. S 100.7

(a)(1)(iii)(A) and (B) (1980 regulations).

The present transaction, however, is similar in many respects

to the proposed "credit card program" previously considered by the

Commission in Advisory Opinion 1979-17. In that opinion request,

the Commission considered several alternative plans under which the

Republican National Committee would provide the prestige of its

C' name, the loyalty of its members, the endorsement of its leadership

and the use of its membership lists to several banks issuing credit

cards such as a VISA card. As a result, the issuing banks would

be able to expand their card holder base. In exchange, the

banks would provide the RNC with either (a) the exclusive use of

C%1 the monthly statement as a vehicle for mailing RNC educational/

promotional materials to RNC credit card holders, (b) a one-time

payment for each RNC card issued or account activated as a result

of the solicitation, or (c) a negotiated fee on a monthly basis

representing a percentage of either total card holder sales or

the finance charge balance on RNC credit card accounts. The opinion

request described the transaction as a "bargain struck at arms

length by the parties", with benefits and consideration flowing

back and forth between the parties much the same as in any

commercial relationship. However, the Commission determined that

the RNC proposal did not present the possibility of characterizing

the amounts received by the RNC and the setvices rendered by the
banks as bargained for consideration tather than contributions from
the banks as bargained in violation of 2 U.S.C. § 441b. Fundamental
to the Commission's conclusion that the plan would result in a

violation of the Act was its recognition of the distinction between
income that a political committee might produce using tangible

assots and, "the use of a political organization's good will and
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the reputation of its national leadership to promote a commercial
enterprise in exchange for a share of the income realized or
anticipated by the commercial enterprise." AO 1979-17, pg. 5-6.

In the present transaction, the D.N.C. granted the corporation
the exclusive right to mint and market commemorative medals bearing
the likeness of the candidates as the Committee's campaign symbol
and authorized the corporation to make reference to the Committee's
designation of the medals as the "Official Presidential Campaign
Medals of the Democratic National Committee" in advertising materials.
In so doing, the Committee, in essence, sold its good will and the
reputation of its national leadership to the corporation in exchange
for a share of the income realized or anticipated. As such, the
payments made by the Corporation, as in the "credit card program,"
supra, cannot be viewed simply as bargained for consideration but
rather constitute contributions in violation of S 441b of the Act.

It is for the reasons mentioned above, that the Commission found
reason to believe that the D.N.C. violated 2 U.S.C. S 441b(a) for
accepting a corporate contribution from the Franklin Mint.

II. ABC "Political Discount"

NThe ABC Television Networks ("ABC"), a corporation, granted the
D.N.C. a one-third "political discount" in February of 1976 for the
D.N.C.'s telethon of July 26-27, 1975. The granting of a political
discount raises the specific issue of the applicability of 18 U.S.C.
§ 610 (currently 2 U.S.C. § 441b(a)), which provides that:

It is unlawful . . . for any corporation whatever,
. . . to make a contribution or expenditure in
connection with any election at which presidential
and vice presidential election or a Senator or
Representative in, or a Delegate or Resident
Commissioner to Congress are to be voted for, or in
connection with any primary election or political
convention or caucus held to select candidates for
any of the foregoing offices or for any candidate,
political committee, or other person to accept
or receive any contribution prohibited by this
section.

The term "contribution or expenditure" is defined in 18 U.S.C.
610 (currently 2 U.S.C. § 441b) to include:

. . . any direct or indirect payment, distribution,
loan, advance, deposit, or gift of money, or any
services, or anything of value . . . to any candidate,
campaign committee, ou political party or organization,
in connection with any election Lo . . . [Federal
office] . . .
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The Commission has made it clear that: "[it] views a discount
below the 'usual and normal charge' to be a contribution if the
discount is not routinely offered in the vendor's ordinary course
of business to non-political clients" (AO 1978-45).l/ Even if ABC
gave political discount to all political parties, there would be a
corporate contribution unless a "political discount" was offered to
ABC's non-political clients. Given the fact that the discount is
labeled a "political discount" by ABC, this possibility seems highly
unlikely.

It is for the reasons mentioned, above that the Commission
found reason to believe that the D.N.C. violated 18 U.S.C. S 610
for accepting a corporate contribution from ABC in the amount of
$16,300.23.

III. Debt Settlement and Debts Still Outstanding

The D.N.C. records show that certain corporate and non-
corporate debts, arising from the 1968 presidential campaign, were
paid off at less than face value or still remain outstanding. The
amounts forgiven or still outstanding are as follows:

a) the United Exposition Service Co. Inc. (debt
forgiven $28,417.80 on August 3, 1976).

b) Brooks Bus Line Incorporated (debt forgiven
$1,128.75 on May 21, 1976).

c) Exhibition Contractors Co. (debt forgiven
$13,529.28 on March 22, 1976).

d) Mr. Sol Kitty (debt forgiven $57,884.75 on June 13,
1977).

e) the estate of Robert Dowling (debt forgiven $11,489.76
on August 24, 1978).

f) Merkle Press Inc., (This debt is disputed; D.N.C.
contends that $99,124.28 debt was forgiven in
September of 1972).

g) Emery Air Frieght Corporation (This debt is disputed,
D.N.C. claims it owes $31,328.43; Emery contends
$34,345.06 is owed.)

1/ 11 CFR § 100.4(a) (1) (iii) (3)(1) defines "usual and normal charge"
for goods to mean "the price of those goods in the market from which
they ordinarily would have been purchased at the time of their
contribution."
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(A) Debts Forqiven

The forgiveness of a debt or the failure to satisfy a debt is
a contribution by the creditor to the debtor unless the creditor
used commercially reasonable efforts, similar to that it would have
used in collecting a debt from a non-political debtor. (See 11 CFR
§ 114.10). Thus, whether the forgiven or unsatisfied debts listed,
supra, are contributions depends upon whether the creditor attempted
to collect the debt owed by the D.N.C. in a commercially reasonable
manner.

The debts in question were from the 1968 presidential campaign of
Hubert Humphrey and were assumed by the D.N.C. in 1972. In 1976,
eight years after the debts were incurred, the D.N.C. made offers
to many of the creditors to settle the debts at less than face
value. It would appear that under the circumstances the debt
settlements were conducted in a commercially reasonable manner.
The debts had been made unenforceable by the statute of limitations
(three years in the District of Columbia (See D.C. Ann. § 12-301(7)).
Moreover, it is highly unlikely that any creditor's action against
the D.N.C. or the Humphrey Campaign, prior to the running of the
statute of limitations, would have resulted in the creditors receiving

-. a greater portion of the debt owed them than they received pursuant
to the debt settlement agreements. Since the debts appear to have
been settled in a commercially reasonable manner, the forgiveness
of the outstanding part of the debt would not have resulted in a
contribution by each of the creditors of the D.N.C. involved in
the debt settlement procedure.

In addition to the fact that the debt in question appear to have
been settled in a commercially reasonable manner, two of the creditors
were individuals and forgiveness of their debts could not result in
a violation of the Act. The debts were incurred in 1968, prior to
the enactment of any campaign contribution limitation on individuals.
Forgiveness of these debts by the creditors would be a valid contri-
bution to the D.N.C. for the retirement of a debt arising from an
election held prior to January 1, 1975 and therefore not subject
to any contribution limitations, (11 CFR § ll0.1(g)(1) also see
AO 1977-52).

Thus, for the reasons mentioned, supra, the Commission found:

a) find no reason to believe that the D.N.C.
violated 18 U.S.C. § 610 for accepting a corporate
contribution from the United Exposition Service Co.
Inc., Brooks Bus Line Incorporated, Exhibition
Contractors Co., or Merk]e Press Inc.;

b) find no reason to believe that the D.N.C.
violated 2 U.S.C. § 441a(f) foL accepting an excess
contribution from Mr. Sol Kitty or the estate of
Mr. Robert Dowling;
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11 CFR S 1l4.10(c)(3) requires a corporation and a debtor to
file a statement of settlement with the Commission as part of the

debt settlement procedure. Neither the D.N.C., nor any of the

creditors filed a statement of settlement with the Commission.
However, all of the corporate debts in question were forgiven prior

to the effective date of the regulations (April 1977), thus, neither

the D.N.C., nor the corporate creditors can be held accountable for

failing to file a statement of debt settlement with the Commission,
pursuant to 11 CFR § 114.10(c)(3). Therefore, the Commission found

no reason to believe that the D.N.C. violated 11 CFR S 114.10(c)(3)
for failing to file a statement o settlement with the Commission.

(B) Debts Still Outstanding or Disputed

The debt of Emery Air Freight Corporation ("Emery") and the

Merkle Press Inc., ("Merkle") were incurred by the Humphrey
Presidential Campaign of 1968 and assumed by the D.N.C. in 1972.

The Merkle bill is disputed, for the D.N.C. contends that a settle-

ment of the debt was reached in 1972. The Emery debt is still
outstanding; there has been no effort at reaching a debt settle-

ment, no payments have been made on the debt by the D.N.C. since

N 1974, and Emery has made no effort since November of 1977 to
collect the debt. Both debts are unenforceable due to the statute

of limitations and were unenforceable when the debts were assumed

by the D.N.C. (statute of limitations is three years in the District

of Columbia. (See D.C. Ann. § 12-31(7)). Thus, there is no effective

commercially reasonable means that Merkle or Emery currently could

use, or could have used, at the time the D.N.C. assumed the debt,

f7 to collect what are legally unenforceable debts owed by the D.N.C.

Therefore, the Commission found, for the reasons mentioned above,

no reason to believe the D.N.C. violated 18 U.S.C. § 610 by accepting
a corporate contribution from Merkle Press Inc. on the Emery Air
Freight Corporation.

(C) Debts Written Off
The records of the D.N.C. show that the D.N.C. wrote off their

books debts owed to Mr. Rufus Hartley ($350.00), Mr. Richard Neustadt

($2,343.56), and the Lincoln Telephone and Telegraph Co. ($3,794.69).

Two of the creditors are individuals, and based on the analysis
set forth in Section III.A of this report concerning the forgiveness

of debts owed to an individual, the Commission found there is no

reason to believe that the D.N.C. violated 2 U.S.C. § 441a(f) or

that Mr. Rufus Harley or Mr. Richard Neustadt violated 2 U.S.C.
§ 441a(a)(l)(A). The third creditor, Lincoln Telephone and

Telegraph Co. is a corporation and based on the analysis set forth
in Section III.B of this report and the Commission found there is

no reason to believe that the D.N.C. violated 18 U.S.C. S 610 for
accepting a corporate contribution or that the Lincoln Telephone

and Telegraph Co. violated 18 U.S.C. § 610 for making a corporate

contribution.
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The final matter disclosed in the audit review was the accep-
tance by the D.N.C. of 20 corporate and labor union checks total-
ling $660.95 received from the sale of books and campaign seminars.
The D.N.C. contends that the $660.95 represents a recapture of pro-
duction costs, but is unable to document its actual production costs.

These corporate and labor union receipts raise the specific
issue of the applicability of 2 U.S.C. S 441b(a) which provides
that:

It is unlawful for any . . . corporation whatever . . .

to make a contribution or expenditure in connection
with any election to . . . [Federal] office.

The term "contribution or expenditure" is defined in 2 U.S.C.
S 441b to include:

. . . any direct or indirect payment distribution,
loan, advance, or gift of money or any services

r" or anything of value . o . to any candidate,

campaign committee, or political party or organi-
zation, in connection with any election to [Federal
office]

It appears tht the above payments to the D.N.C. even if to

defray the expenses of production incurred by the R.N.C. are
contributions to the D.N.C. under the Act. The Commission has

previously stated that the mere fact a person receives something
of value in return does not render, in and of itself, a payment
made to a political committee a commercial sale rather than a
political contribution. Moreover, even if the primary purpose of
the D.N.C. in selling the goods and services in question is cost

recovery or loss reduction, the amount of the payment by the pur-
chaser still results in a contribution to the D.N.C., since the
D.N.C. is receiving funds that will be available for its political
purpose. See AO's 1976-76, 1979-17, 1978-46, 1975-15. Even if the
Commission views these payments as a commercial transaction because
of the fact something was received in return for the payment of
money to a political committee, to the extent the amount charged
exceeds actual costs of the D.N.C., it is a contribution. See

11 C.F.R. S 100.4(a)(I)(iii)(A) and AO's 1979-18, 1976-22.

Based on the foregoing analysis, the Federal Election Commission

has found:

1. reson to believe that the D.N.C. violated 2 U.S.C.
§ 441b(a) for accepting a corporate contribution
from the Franklin Mint.

2. reason to believe that the D.N.C. violated 2 U.S.C.
§ 44lb(a) for accepting a corporate contribution
from the ABC Television Network.

F



FEDERAL ELECTION COMMISSION
WASHINGTON, 0.C. 20463

S rs

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Charles L. Andes
Franklin Mint
Franklin Center, PA 19091

Re: -MUR 1166

Dear Mr. Andes:

- Based on information ascertained in the normal course*
of carrying out its supervisory responsibilities, the Federal

NElection Commission, on October , 1980, found reason to
believe that the Republican National Committee violated 2
U.S.C. S 41a(f). A report on the Commission's finding is
attached for your information.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with
formal conciliation. Please submit any factual or legal
material that you believe to be relevant within ten (10)
days. Of course, this does not preclude the settlement of
this matter through informal conciliation prior to a finding
of probable cause to believe, if you so desire.

Should you have any questions regarding this matter,
please call William E. Taylor, the attorney assigned to this
case at (202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



FWRAL ELECTION COMMISSION *

NOTIFICATION OF REASON TO BELIEVE FINDING

DATE___________ MUR NO. 1166
STAFF MEMBER(S) & TEL. NO.

RESPONDENT The Franklin Mint Taylor

SOURCE OF MUR: I N T E R N A L L Y G E N E R A T E D

BACKGROUND

This matter was referred to the Office of General Counsel by
the Audit Division and is based on an audit of the Democratic National
Committee ("DNC") covering the period of January 1, 1976 through
September 30, 1978.

On September 3, 1976, the DNC deposited in its operating account
one check for $20,000 from the Franklin Mint Corporation and on

October 3, 1976 deposited in its operting account another check for

-- $10,000 from the Franklin Mint Corporation. When the Audit staff

inquired about the check, the committee explained that it was a
royalty payment resulting from an agrement entered into during

August of 1976 with the Franklin Mint Corporation ("the Corporation")

for the use of the Democratic party's campaign symbol: The Committee

provided the Audit staff with a copy of the agreement,
which contains the following terms:

a) The Corporation would offer for sale gold and
silver medals in four different forms, all of

- - which would bear a reproduction of the Democratic

Presidential and Vice Presidential candidates
C on the observe and the party's campaign symbol

on the reverse.

b) The Corporation would offer the medals for sale to
the general public and to its established collectors
commencing in September of 1976 by means of direct
mail and publication advertising with a closing date
for acceptance of orders of November 2, 1976.

c) The Corporation would spend an aggregate of $100,000
for publication advertising of the Republican and
Democratic Presidential campaign medals. Any
increase in this advertising budget would be subject
to the Committee's approval.

d) The DNC would agree to designate the medals as the
official Presidential Campaign Medals of the Democratic
National Committee and would authorize the Corporation

to make reference to this designation in its advertising
materials.
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e) In consideration of the D.N.C.'s agreements, the
corporation would:

1) pay the D.N.C. royalty of 15% of the net sales
of the Campaign Medals with a minimum guaranteed
royalty of $30,000.

2) provide to the D.N.C. at no charge a quantity of
medals with a retail value of $5,000.

f) The D.N.C. would grant the corporation the exclusive
right to mint and/or sell the Official 1976 Presidential
Campaign Medals of the Democratic National Committee,
and would further provide for certifications to the media
concerning the corporation's advertising of the medals
as reuired under applicable Federal law.

g) The D.N.C. agreed to the Corporation's proposal but
reserved the right to have prior approval of the design.

FACTUAL BASIS AND LEGAL ANALYSIS

. Franklin Mint Royalty Payment

The Franklin Mint Corporation is a corporation duly organized
under the laws of the state of Delaware. See Franklin Mint
Corporation v. Franklin Mint, Ltd., 360 F. Supp. 478 (1973). Thus,
the campaign medals transaction raises the specific issue of the
applicability of 2 U.S.C. § 441b(a), which provides that:

It is unlawful for any . . . corporation whatever
to make a contribution or expenditure in connection
with any election to . . . [Federal] office.

The term "contribution or expenditure" is defined in 2 U.S.C.
441b to include:

any direct or indirect payment distribution, loan,
advance, or gift of money or any services or anything
of value • • • to any candidate, campaign committee, or

political party or organization, in connection with any
election to . . • [Federal office] . . .

The Commission in its regulations has recognized that funds of
a political committee could be invested and earn income. See 11

C.F.R. § 103.3(a). Similarly, the Commission has permitted the
sale or lease of a committee's contributor list (AO 1979-18) and
the sale of excess equipment and supplies acquired in the course
of the campaign (AO 1979-24), provided that corporaLe purchaser
or lessees pay the usual and normal charge for the goods or services
provided by the committee. See also 11 C.F.R. § 100.7(a)(1)(iii)(a)
and (B) (1980 regulations).
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The present transaction, however, is similar in many respects
to the proposed "credit card program" previously considered by the
Commission in Advisory Opinion 1979-17. In that opinion request,
the Commission considered several alternative plans under which the
Republican National Committee would provide the prestige of its name,
the loyalty of its members, the endorsement of its leadership and
the use of its membership lists to several banks issuing credit
cards such as a VISA card. As a result, the issuing banks would
be able to expand their card holder base. In exchange, the banks
would provide the RNC with either (a) the exclusive use of the
monthly statement as a vehicle for mailing RNC educational/promotional
materials to RNC credit card holders, (b) a one-time payment for
each RNC card issued or account activated as a result of the
solicitation, or (c) a negotiated fee on a monthly basis representing
a percentage of either total card holder sales or the finance charge
balance on RNC credit card accounts. The opinion request described
the transaction as a "bargain struck at arms length by the parties",
with benefits and consideration flowing back and forth between the
parties much the same as in any commercial relationship. However,
the Commission determined that the RNC proposal did not present the
possibility of characterizing the amounts received by the RNC and
the services rendered by the banks as bargained for consideration
rather than contributions from the banks in violation of 2 U.S.C.
§ 441b. Fundamental to the Commission's conclusion that the plan
would result in a violation of the Act was its recognition of the
distinction between income that a political committee might produce
using tangible assets and, "the use of a political organization's
good will and the reputation of its national leadership to promote
a commercial enterprise in exchange for a share of the income
realized or anticipated by the commercial enterprise." AO 1979-17,
pg. 5-6.

In the present transaction, the D.N.C. granted the Corporation
the exclusive right to mint and market commemorative medals bearing
the likeness of the candidates as the Committee's campaign symbol
and authorized the corporation to make reference to the Committee's
designation of the medals as the "Official Presidential Campaign
Medals of the Democratic National Committee' in advertising materials.
In so doing, the Committee, in essence, sold its good will and the
reputation of its national leadership to the corporation in exchange
for a share of the income ralized or anticipated. As such, the
payments made by the Corporation, as in the "credit card program,"

supra, cannot be viewed simply as bargained for consideration but
rather constitute contributions in violation of § 441b of the Act.

Alternatively, the present transaction may be analyzed in light
of the Commission approach in Advisory Opinion 1976-50. In that
opinion, a corpottion was authorized to producc and market a shirt
bearing a candidate's name. The corportion would pay all expenses
to produce and sell the shiLts and would reit $1 of the $7.95
purchase price as a political contribution by the purchaser to the
candidate's campaign. The Commission concluded that the proposed
commercial arrangement was prohibited by 2 U.S.C. § 441b in that
the corporation was advancing funds to produce and market campaign
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materials with a portion of the proceeds paid over to the candidate.

In the present transaction, the Corporation produced the medals,

spent $100,000 on advertising the Republican National Committee

and Democratic National Committee medals, and utilized their list

of established collectors, thereby advancing funds and contributing

valuable services to the Committee in violation of § 441b of the

Act.

Finally, it should be noted that the narrow exception

recognized by the Commission in Advisory Opinion 1978-46 is

inapplicable to the present transaction. In that opinion, the

Commission, after analyzing the question of whether amounts paid

by corporate advertisers in convention programs and publications

of a political party could be treated as commercial transaction,

rather than political contributions, the Commission held that

such proceeds were contributions and prohibited under 2 U.S.C.

S 441b, although the'y could be placed in a separate bank account

of a non-federal political party committee for use only in state

and local elections if permitted by state law. Here, the Committee

deposited the two checks received from the Corporation into its

operating account, which the Committee used for federal campaign

purposes.

N- It is for the reasons mentioned, above, that the Commission

found reason to believe that the Franklin Mint violated 2 U.S.C.

§ 441b(a) for making a corporate contribution to the D.N.C.



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

S O

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Frederick S. Pierce
ABC Television Network
New York, New York 10019

Re: MUR 1166

Dear Mr. Pierce:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the Federal
Election Commission, on October , 1980, found reason to

N believe that the Republican National Committee violated 2
U.S.C. S 41a(f). A report on the Commission's finding is
attached for your information.

In the absence of any additional information which
demonstrates that no further action should be taken against
your committee, the Commission may find probable cause to
believe that a violation has occurred and proceed with

""IT formal conciliation. Please submit any factual or legal
material that you believe to be relevant within ten (10)
days. Of course, this does not preclude the settlement of
this matter through informal conciliation prior to a finding
of probable cause to believe, if you so desire.

Should you have any questions regarding this matter,
please call William E. Taylor, the attorney assigned to this
case at (202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel

MAIM"



FEDERAL ELECTION COMMISSION

NOTIFICATION OF REASON TO BELIEVE FINDING

DATE MUR NO. 1166
STAFF MEMBER(S) & TEL. NO.

Taylor

RESPONDENT ABC Television Network

SOURCE OF MUR: I N T E R N A L L Y G E N E R A T E D

BACKGROUND

This matter was referred to the Office of General Counsel by
the Audit Division and is based on an audit of the Democratic National
Committee ("DNC") covering the period of January 1, 1976 through
September 30, 1978.

D.N.C. records show a letter dated February 13, 1976 from the
American Broadcasting Company ("ABC") addressed to Mr. Robert Strauss,

N chairman of the Democratic National Committee, detailing the billing
procedure used by ABC in determining the D.N.C.'s bill for service's
provided by ABC in the production and broadcasting of the D.N.C.'s
1975 telethon. This letter states that ABC is allowing the D.N.C.
a one-third political discount off a gross billing figure of $48,990.69
thus reducing the D.N.C.'s obligation to $32,660.46.

FACTUAL BASIS AND LEGAL ANALYSIS

T" The ABC Television Networks ("ABC"), a corporation, granted the
D.N.C. a one-third "political discount" in February of 1976 for the
D.N.C.'s telethon of July 26-27, 1975. 1/ The granting of a political
discount raises the specific issue of the applicabilty of 18 U.S.C.
§ 610 (currently 2 U.S.C. § 441b(a)), which provides that:

It is unlawful . . . for any corporation whatever,
. * * to make a contribution or expenditure in
connection with any election at which presidential
and vice presidential election or a Senator or
Representative in, or a Delegate or Resident
Commissioner to Congress are to be voted for, or in
connection with any primary election or political
convention or caucus held to select candidates for

I/ The telethon was run by the D.N.C. to help raise money to pay
off Lhe 1968 presidential campaign debt.
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any of the foregoing officers or for any candidate
political committee, or other person to accept
or receive any contribution prohibited by this
section.

The term "contribution or expenditure" is defined in 18 U.S.C.
610 (currently 2 U.S.C. S 441b) to include:

0 . . any direct or indirect payment, distribution, loan,
advance, deposit, or gift of money, or any services,
or anything of value . . . to any candidate, campaign
committee, or political party or organization, in
connection with any election to . . . [Federal office] . . .

The Commission has made it clear that: "[it] views a discount
below the 'usual and normal' charge to be a contribution if the
discount is not routinely offered in the vendor's ordinary course
of business to non-political clients" (AO 1978-45).2/ Even if ABC
gave political discount to all political parties, there would be a
corporate contribution unless a "political discount" was offered to
ABC's non-political clients. Given the fact that the discount is
labeled a "political discount" by ABC, this possibility seems highly

, unlikely.

It is for the reasons mentioned, supra, that the Commission found
reason to believe that ABC violated 18 U.S.C. § 610 for making a
corporate contribution in the amount of $16,330.23 to the D.N.C.

2/ 11 CFR § 100.4(a)(iii)(B)(l) defines "usual and normal charge"
for goods to mean "the price of those goods in the market from which
they ordinarily would have been purchased at the time of their
contribution. "



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Peter Brooks, President
Brooks Bus Lines Incorporated
421 Washington Street
Paducah, Kentucky 42001

Dear Mr. Brooks:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at

F(202) 523-4529.

77 Sincerely,

Charles N. Steele
General Counsel



N FEDERAL ELECTION COMMISSION
WSHINGTON,D.C. 20463

5rS 01 s

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Katz
United Exposition Service Co. Inc.
2328 Pacific Avenue
Atlantic City, New Jersey 08401

Dear Mr. Katz:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMM ISSON
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Charles V. Lockyer
Merkel Press Inc.
11200 Prospect Hill Road
Glenn Dale, Md. 20769

Dear Mr. Lockyer:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSIONI, WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Baer and McGoldrick
460 Park Avenue
New York, NY 10022

Re: The Estate of Robert W. Dowling

Dear Sirs:

Based on information ascertained in the normal course of

carrying out its supervisory responsibilities, the Federal

Election Commission found no reason to believe that a violation

of any statute within its jurisdiction has been committed.

Accordingly, the Commission has closed its file in this matter.

This matter will become a part of the public record within 30

days.

If you have any questions regarding this matter, please

call William Taylor, the attorney assigned to this case at

(202) 523-4529.

Sincerely,

C7

Charles N. Steele
General Counsel



I FEDERAL ELECTION COMMISSION
WSHINGTON, D.C. 20463

SW

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. D.J. MacDonald
Emery Air Freight Corporation
P.O. Box 7
Scranton, PA 18501

Dear Mr. MacDonald:

Based on information ascertained in the normal course of

carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation

~.of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.

NThis matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please

call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



I FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Exhibition Contractors Co.
c/o James A. Brow, Esq.
11 South LaSalle Street
Chicago, Illinois 60603

Dear Mr. Brow:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Election Commission found no reason to believe
that a violation of any statute within its jurisdiction

("M has been committed. Accordingly, the Commission has closed
its file in this matter. This matter will become a part

N of the public record within 30 days.

If you have any questions regarding this matter, please
V) call William Taylor, the attorney assigned to this case at

(202) 523-4529.

Sincerely

Charles N. Steele
General Counsel



B PRE THE FEDERAL EL CN C41ISSICN

In the Matter of )
) JR 1166

Democratic National )m1dttee, 1
et al.

CERTIFICATICNS

I, Marjorie W. Emmons, Recording Secretary for the Federal

Election CamLission's Executive Session on December 2, 1980, do hereby

certify that the Ccmission took the following actions in MUR 1166:

1. Decided by votes of 4-2 to -

a) Find reason to believe that the D.N.C. violated
2 U.S.C. §44lb(a) for accepting a corporate
contribution fran the Franklin Mint.

b) Find reason to believe that the Franklin Mint violated
2 U.S.C. §441b(a) for making a corporate contribution
to the D.N.C.

c) Find reason to believe that the D.N.C. violated 18 U.S.C.
§610 for accepting a corporate contribution from the
A.B.C. Television Network.

d) Find reason to believe that the A.B.C. Television
Network violated 18 U.S.C. §610 for making a corporate
contribution.

Cc missioners Harris, McGarry, Reiche, and Tiernan voted
affirmatively for the decisions; Camissioners Aikens and
Friedersdorf dissented.

2. Decided by a vote of 6-0 to -

a) Find no reason to believe that the D.N.C. violated 18 U.S.C.
§610 by accepting a corporate contribution fram the United
Exposition Services Co. Inc., Brooks Bus Lines Incorporated,
and Exhibition Contractors Co.



Certification in MJR 1166 Page 2
Mec5Iter 2, 1980

b) Find no reason to believe that the United Exposition
Service Co., Inc. violated 18 U.S.C. S610 by making a
corporate contribution to the D.N.C.

c) Find no reason to believe that the Brooks Bus Lines
Incorporated violated 18 U.S.C. S610 by making a
corporate contribution to the D.N.C.

d) Find no reason to believe that the Exhibition
Contractors Co. violated 18 U.S.C. S610 by making a
corporate contribution to the D.N.C.

e) Find no reason to believe that the D.N.C. violated
2 U.S.C. §441a(f) for accepting an excess contribution
from Mr. Sol Kitty or the estate of Mr. Robert Dowling.

f) Find no reason to believe that Mr. Sol Kitty or the
estate of Mr. Rbert Dowling violated 2 U.S.C.
§441a(a) (1)(A) for making an excess contribution to
the D.N.C.

g) Find no reason to believe that the D.N.C., the United
Exposition Services Co. Inc, Brooks Bus Lines Incorporated,
Exhibition Contractors Co. or Merkle Press Inc. violated
11 CFR §114.10(c)(3) for failing to file a statement of
settlement with the Comission.

h) Find no reason to believe that the D.N.C. violated
18 U.S.C. §610 by accepting a corporate contribution
frcm the Emery Air Freight Corporation.

i) Find no reason to believe that the D.N.C. violated
18 U.S.C. §610 by accepting a corporate contribution
fra Merkle Press Inc.

j) Find no reason to believe that the Emery Air Freight
Corporation violated 18 U.S.C. §610 by making a corporate
contribution to the D.N.C.

k) Find no reason to believe that Merkle Press Inc.
violated 18 U.S.C. §610 by making a corporate contribution
to the D.N.C.

1) Find no reason to believe that the D.N.C. violated 2 U.S.C.
§441a(f) for receiving an excess contribution from
Mr. Rufus Harley or Mr. Richard Neustadt.

'77



Certification for MKJR 1166 Page
ecer 2, 1980

m) Find no reason to believe that Mr. Rufus Harley
or Mr. Richard Neustadt violated 2 U.S.C.
S44la(a) (1)(A) by an excess contribution to the
D.N.C.

n) Find no reason to believe that the D.N.C. violated
2 U.S.C. S610 by receiving a corporate contribution
frcn the Lincoln Telephone and Telegraph Co.

o) Find no reason to believe that the Lincoln Telephone
and Telegraph Co. violated 18 U.S.C. S610 by making
a corporate contribution to the D.N.C.

3. Decided by a vote of 4-2 to find reason to believe that the
D.N.C. violated 2 U.S.C. §441b(a) for receipt of corporate
and labor contributions.

Coamissioners Harris, McGarry, Reiche, and Tiernan voted
affirmatively; Cmmissioners Aikens and Friedersdorf dissented.

4. Decided by a vote of 4-2 to find reason to believe that the
D.N.C. violated 2 U.S.C. S434(b) for failing to list the
receipt of the funds as contributions.

-Comissioners Harris, Mcarry, Reiche, and Tiernan voted
affirmatively; Cmmissioners Aikens and Friedersdorf dissented.

5. Decided by a vote of 6-0 to send appropriate letters consistent
with the above findings, and keep the file open.

Attest:

Date Marjorie W. Emmons
Secretary to the Cmmission
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January 5, 1986

MEMORANDUM TO: Marjorie W. Emmons

FROM: Elissa T. Garr

SUBJECT: MUR 1166

Please have the attached Memo distributdd to the

Commission on a 24 hour no-objection basis. Thank you.



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

MEMORANDUM TO:

FROM:

DATE:

SUBJECT:

CHARLES STEELE

MARJORIE W. EMMONS/MARGARET CHANEY,
OFFICE OF THE SECRETARY TO THE COMMISSION

NOVEMBER 20, 1980

ADDITIONAL OBJECTION TO MUR 1166 - First
General Counsel's Report dated 11-18-80.

You were notified previously of objections by

Commissioners Tiernan, Harris, Aikens, and Reiche to the

above-named document.

Commissioner Friedersdorf submitted his objection at

1:35, November 20, 1980. Commissioner McGarry objected at 3:59.

This matter is already scheduled for executive session

on Tuesday, December 2, 1980.

(7..
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f FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MEMORANDUM TO: CHARLES STEELE

FROM: MARJORIE W. EMMONS/MARGARET CHANEY
OFFICE OF THE SECRETARY TO THE COMMISSION

DATE: NOVEMBER 20, 1980

SUBJECT: ADDITIONAL OBJECTIONS TO MUR 1166 - First
General Counsel's Report dated 11-18-80

You were notified previously of an objection by

Commissioner Harris and later by Commissioner Tiernan.

Commissioners Reiche and Aikens have also submitted

objections to MUR 1166.

This matter will be discussed in executive session

on Tuesday, December 2, 1980.

A copy of Commissioner Reiche's vote sheet is attached

1* for your information.

ATTACHMENT:
Copy of Vote Sheet



4I HU , \LLY S-'zEET

FEDERAL ELECTION COMMISSION
1325 K STREET N.W. NOV Zo A10
WASHING TON.D.C. 2 '43

Date and Time Transmitted: NOV. 19.1980 AT 11:00 A

Commi ss ioner FRIEDERSDORF, AIKENS, TIMRNAN, MeGARRY, RE ,, Iw s

RETURN TO OFFICE OF COMMISSION SECRETARY BY: FRIDAY,NOV. 21, 1980 AT 11:00U

MUR No. 1166 - First General Counsel's Report dated 11-18-80

( )i approve the recommendation

I object to the recommendation

COMMENTS. wa "

Date: h 4l Signature: t od

A DEFINITE VOT? IS REQUIRED AND .ALL SHEETS SIGNED AND DATED.
PLEASE-RETURF ONLY tli. VOTE S'rETS TO TE OFFICE OP THE
C0101ISSION SECRETARY NO LAT'R TIAN T.7 DATE AN-D TIMAE SHOWN
ABOV2.

... JAa.

1.

~

.n

/;)- . --J-
ooze
,W7 --
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463

MEMORANDUM TO: CHARLES STEELE

FROM: MARJORIE W. EMMONS/MARGARET CHANEY /74

OFFICE OF THE SECRETARY TO THE COMMISSION

DATE: NOVEMBER 19, 1980

SUBJECT: ADDITIONAL OBJECTION TO MUR 1166 - First General
Counsel's Report dated 11-18-80

You were notified previously of an objection by

Commissioner Harris to the above-named document.

Commissioner Tiernan submitted his objection at 2:46,

November 19, 1980.

This matter will be discussed in executive session

on Tuesday, December 2, 1980.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C, 20463

MEMORANDUM TO: CHARLES STEELE

FROM : MAR&YORIE W. EMONSMRGARET CHANEY.t-<-P

DATE: NOVEMBER 19, 1980

SUBJECT: MUR 1166 - First General Counsel's Report,
dated 11-18-80; Received in OCS 11-18-80,
2:39

The above-named document was circulated on a 48

hour vote basis at 11:00, November 19, 1980.

Commissioner Harris submitted an objection at 12:29,

November 19, 1980.

This matter will be placed cn the Executive Session

Agenda for Tuesday, December 2, 1980.

pv



November 18, 1980

MEE)RANDUM TO: Marjorie W. Emmons

FROM: Elissa T. Garr

SUBJECT: MUR 1166

Please have the attached First GC Report dihtributed

to the Commission on a 48 hour tally basis. Than Iyou.

C-



FEDERAL ELECTION COMMISSON
1325 K Street, N.W.

Washington, D.C. 20463

FIRST GENERAL COUNSELS o

DATE AND TIME OF TRANSMITTAL
BY OGC TO THE COMMISSION JIz-JAI

SOURCE OF MUR: INTERNALLY

MUR # 1166
STAFF MEMBER(S)

Taylor

GENERATED

RESPONDENT'S NAME:

RELEVANT STATUTE:

Democratic National Committee, the Franklin
Mint Corporation, ABC Television Network,

Merkle Press Inc., Emory Air Freight Corporation,

Estate of Robert W. Dowling, Exhibition Contractors
Co., United Exposition Service Co., Inc., Brooks

Bus Lines Incorporated, Mr. Sol Kitty, Mr. Rufus
Harley, Lincoln Telephone and Telegraph Co., and
Mr. Richard Neustadt

18 U.S.C. S 610, 2 U.S.C. § 441b, 2 U.S.C. S 441a

(a)(l)(A), 2 U.S.C. § 441a(f), 11 CFR S 114.10,
11 CFR § 100.4 (a)(l)(iii)(B)(l),

INTERNAL REPORTS CHECKED: Audit Reports

FEDERAL AGENCIES ChECKED: None

STATEMENT OF FACTS

This matter was referred to the Office of General Counsel by

C" the Audit Division and is based on an audit of the Democratic National

Committee ("DNC") covering the period of January 1, 1976 through

September 30, 1978.

On September 3, 1976, the DNC deposited in its operating account

one check for $20,000 from the Franklin Mint Corporation (See attach-

ment I), and on October 3, 1976 deposited in its operating account

another check for $10,000 from the Franklin Mint Corporation (See

attachment I). When the Audit staff inquired about the checks, the

committee explained that these were royalty payments resulting from

an agreement entered into during August of 1976 with the Franklin

Mint Corporation ("the Corporation") for the use of the Democratic

party's campaign symbol: The Committee provided the Audit staff

with a copy of the agreement, (See attachment II), which contains
the following terms:

a) The Corporation would otfer for sale gold and silver

medals in four different forms, all of which would

bear a reproduction oi the Democratic Presidential
and Vice-Presidential candidates on the obverse and

the party's campaign symbol on the reverse.

L
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b) The Corporation would offer the medals for sale to
the general public and to its established collectors
commencing in September of 1976 by means of direct
mail and publication advertising with a closing date
for acceptance of orders of November 2, 1976.

c) The Corporation would spend an aggregate of $100,000
for publication advertising of the Republican and
Democratic Presidential campaign medals. 1/ Any
increase in this advertising budget would be subject
to the Committee's approval.

d) The DNC would agree to designate the medals as the
official Presidential Campaign Medals of the Democratic
National Committee and would authorize the Corporation
to make reference to this designation in its advertising
materials.

e) In consideration of the D.N.C's agreement, the corporation
would:

1) Pay the D.N.C royalty of 15% of the net sales of the
Campaign Medals with a minimum guaranteed royalty
of $30,000.

N 2) Provide to the D.N.C. at no charge a quantity of medals

with a retail value of $5,000. 2/

f) The D.N.C. would grant the corporation the exclusive right

to mint and/or sell the Official 1976 Presidential Campaign
Medals of the Democratic National Committee, and would
further provide for certifications to the media concerning
the corporation's advertising of the medals as required
under applicable Federal law.

g) The D.N.C. agreed to the Corporation's proposal but reserved
the right to have prior approval of the design.

D.N.C. records show a letter dated February 13, 1976 from the
American Broadcasting Company ("ABC") addressed to Mr. Robert Strauss,
chairman of the Democratic National Committee, detailing the billing
procedure used by ABC in determining the D.N.C.'s bill for service's
provided by ABC in the production and broadcasting of the D.N.C.'s
1975 telethon. This letter states that ABC is allowing the D.N.C.
a one-third political discount off a gross billing figure of $48,990.69
thus, reducing the D.N.C.'s obligation to $32,660.46 (See attachment III).

The records of the D.N.C. show five debts totaling $194,048.39
incurred by the 1968 Humphrey Campaign for President and assumed by

1/ On approximately the same date, the corporation entered into an
identical agreement with the Republican National Committee.

2/ The D.N.C. was uncertain whether the $5,000 worth of medals had
ever been received, and the audit staff found no indication in the
D.N.C.'s records that the medals were received.
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the D.N.C. in 1972. The D.N.C. paid off these debts at less than
face value in the following manner

a) the United Exposition Service Co. Inc. was owed
$59,000 and was paid $30,582.20 on August 3, 1976 ($28,417.80
forgiven).

b) Brooks Bus Lines Incorporated was owed $1,505.00 and
was paid $376.25 on May 21, 1976 ($1,128.75 forgiven).

c) Exhibition Contractors Co. was owed $28,529.28 and
was paid $15,000 on March 22, 1976 ($13,529.28 forgiven).

d) Mr. Sol Kitty was owed $77,179.69 and was paid
$19,294.29 on June 13, 1977 ($57,884.75 forgiven).

e) The Estate of Robert Dowling was owed $9,665.51 on
August 24, 1978 ($11,489.76 forgiven).

The records of the D.N.C. show that the D.N.C. wrote off their
books the following debts they assumed in 1972:

N a) Mr. Rufus Harley was owed $350.00 from the Humphrey
campaign (debt written off in early 1976).

b) Lincoln Telephone and Telegraph Co. was owed $2,794.69
N, from the 1968 campaign of Robert Kennedy (debt written off in

early 1977).

c) Mr. Richard Neustadt was owed $2,343.56 from the 1972
convention (debt written off in 1977).

In addition, there are two bills arising from the Humphrey
campaign of 1968 that are the subject of a dispute between the
D.N.C. and the individual creditor. The first is with Merkle Press
Inc. who maintains it is owed $132,165.76 from the 1968 presidential
campaign. The D.N.C. contends that a debt settlement was reached
with Merkle Press in September of 1972 and that the payment of
$32,041.44 was accepted in full satisfaction of $132,165.76 debt
($99,124.28 forgiven). The second bill in dispute is with the
Emery Air Freight Corporation which maintains that it is owed
$34,345.06, as opposed to the $31,328.43 the D.N.C. contends is
still outstanding. Moreover, no payments have been made to satisfy
this debt since August of 1974.

The audit staff's review of the contribution records of the
D.N.C. disclosed that the D.N.C. accepted six corporate contributions
totaling $725.00. At the request of the audit staff, the D.N.C.
refunded five of the contributions and provided the audit staff with
copies of the refund checks. In addition, the D.N.C. submitted a
statement from the sixth contributor to the audit staff which showed
that this contribution was made from personal and not corporate funds.
Since the D.N.C. has resolved this problem by returning the corporate
contributions in question, the audit staff recommended that no further
action should be taken in regard to this matter; the Office of General
Counsel concurs with this recommendation.
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The final matter disclosed in the audit review was the
acceptance by the D.N.C. of 20 corporate and labor union checks
totaling $660.95 received from the sale of books and campaign
seminars. The D.N.C. contends that the $660.95 represents a
partial recapture of production costs, but is unable to document
its actual production costs.

FACTUAL AND LEGAL ANALYSIS

I. Franklin Mint Royalty Payment

The Franklin Mint Corporation is a corporation duly organized
under the laws of the state of Delaware. See Franklin Mint
Corporation v. Franklin Mint, Ltd., 360 F. Supp. 478 (1973). Thus,
the campaign medals transaction raises the specific issue of the
applicability of 2 U.S.C. S 441b(a), which provides that:

It is unlawful for any . . . corporation whatever . . .
to make a contribution or expenditure in connection
with any election to . . . [Federal] office.

The term "contribution or expenditure" is defined in 2 U.S.C.
441b to include:

any direct or indirect payment distribution, loan,
aavance, or gift of money or any services or anything
of value. . . to any candidate, campaign committee, or
political party or organization, in connection with any
election to . . . [Federal office]

Section 441b(b)(2) contains a narrow exception for loans
mace by national or State banks in accordance with banking laws
and in the normal course of business. There is no other explicit
statutory exception from § 441b(a) that would permit a political
party organization to view payments from a corporation or national
bank as consideration for services rendered rather than as prohibited
contributions.

The Commission in its regulations has recognized that funds of
a political committee could be invested and earn income. See 11
C.F.R. S 103. 3(a). Similarly, the Commission has permitted the
sale or lease of a committee's contributor list (AO 1979-18) and
the sale of excess equipment and supplies acquired in the course
of the campaign (AO 1979-24), provided that corporate purchaser
or lessees pay the usual and normal charge for the goods or services
provided by the committee. See also 11 C.F.R. § 100.7(a)(1)(iii)(A)
and (B) (1980 regulations).

The present transaction, however, is similar in many respects
to tbe proposed "credit card program" previously considered by the
Commission in Advisory Opinion 1979-17. In that opinion request, the
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Commission considered several alternative plans under which the
Republican National Committee would provide the prestige of its name,
the loyalty of its members, the endorsement of its leadership and the
use of its membership lists to several banks issuing credit cards such
as a VISA card. As a result, the issuing banks would be able to
expand their card holder base. In exchange, the banks would provide
the RNC with either (a) the exclusive use of the monthly statement
as a vehicle for mailing RNC educational/promotional materials to
RNC credit card holders, (b) a one-time payment for each RNC card
issued or account activated as a result of the solicitation, or
(c) a negotiated fee on a monthly basis representing a percentage
of either total card holder sales or the finance charge balance on
RNC credit card accounts. The opinion request described the I

transaction as a "bargain struck at arms length by the parties",
with benefits and consideration flowing back and forth between the
parties mkuch the same as in any commercial relationship. However,
the Commission determined that the RNC proposal did not present the
possibility of characterizing the amounts received by the RNC and the
services rendered by the banks as bargained for consideration rather
than contributions from the banks in violation of 2 U.S.C. S 441b.
Fundamental to the Commission's conclusion that the plan would result

S in a violation of the Act was its recognition of the distinction
between income that a political committee might produce using tangible

r assets and, "the use of a political organization's good will and the
reputation of its national leadership to promote a commercial enter-

Nprise in exchange for a share of the income realized or anticipated
by the commercial enterprise." AO 1979-17, pg. 5-6.

In the present transaction, the D.N.C. granted the Corporation

No, the exclusive right to mint and market commemorative medals bearing
~' the likeness of the candidates as the Committee's campaign symbol

and authorized the corporation to make reference to the Committee's
designation of the medals as the "Official Presidential Campaign

.- Medals of the Democratic National Committee" in advertising materials.
In so doing, the Committee, in essence, sold its good will and the
reputation of its national leadership to the corporation in exchange
for a share of the income realized or anticipated. As such, the
payments made by the Corporation, as in the "credit card program,"
supra, cannot be viewed simply as bargained for consideration but
rather constitute contributions in violation of S 441b of the Act.

Alternatively, the present transaction may be analyzed in light
of the Commission approach in Advisory Opinion 1976-50. In that
opinion, a corporation was authorized to produce and market a shirt
bearing a candidate's name. The corporation would pay all expenses
to produce and sell the shirts and would remit $1 of the $7.95 purchase
price as a political contribution by the purchaser to the candidate's
campaign. The Commission concluded that the proposed commercial
arrangement was prohibited by 2 U.S.C. § 441b in that the corporation
was advancing funds to produce and market campaign materials with a
portion of the proceeds paid over to the candidate. In the present
transaction, the Corporation produced the medals, spent $100,000 on
advertising the Republican National Committee and Democratic National
Committee medals, and utilized their list of established collectors,
thereby advancing funds and contributing valuable services to the
Committee in violation of S 441b of the Act.
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Finally, it should be noted that the narrow exception
recognized by the Commission in Advisory Opinion 1978-46 is in-
applicable to the present transaction. In that opinion, the
Commission, after analyzing the question of whether amounts paid
by corporate advertisers in convention programs and publications
of a political party could be treated as commercial transaction,
rather than political contributions, the Commission held that such
proceeds were contributions and prohibited under 2 U.S.C. S 441b,
although they could be placed in a separate bank account of a non-
federal political party committee for use only in state and local
elections if permitted by state law. Here, the Committee deposited
the two checks received from the Corporation into its operating
account, which the Committee used for federal campaign purposes.

Though the D.N.C. is in violation of 2 U.S.C. S 441b(a) for
accepting a corporate contribution from the Franklin Mint, and
the Franklin Mint is in violation of 2 U.S.C. S 441b(a) for making
a corporate contribution, it must be added, not as a defense, but in
mitigation of the D.N.C.'s actions, that at the time of the making
of the contract (August 27, 1976) between the Franklin Mint and
the D.N.C., the Commission had not determined that a royalty paid
by a corporation to a political committee constitutes a corporate
contribution. In fact, at the time of the making of the contract,

"ST the only advisory opinion issued concerning the receipt of a contri-
bution by a political committee from the sale ot goods and services

N was AO 1975-15 that allowed a political committee (the Wallace
Committee) to raise contributions through the sale of campaign
items. It was not until AO 1976-50, decided on September 2, 1976,
that the Commission ever questioned the propriety of a contribution
raised through the sale of goods and services, and it was not until
AO 1979-17 that the Commission finally decided that the sale of a
political organization's goodwill and reputation to a corporation
resulted in a contribution in contravention of 2 U.S.C. § 441b(b)(2).

It is for the reasons mentioned, supra, that the Office of
General Counsel recommends that the Commission find reason to
believe that the D.N.C. violated 2 U.S.C. § 441b(a) for accepting a
corporate contribution from the Franklin Mint, but take no further
action. In addition, the Office of General Counsel recommends that
the Commission find reason to believe that the Franklin Mint violated
2 U.S.C. S 441b(a) for making a corporate contribution to the D.N.C.,
but take no further action.

II. ABC "Political Discount"

The ABC Television IJetworks ("ABC"), a corporation, granted the
D.N.C. a one-tnird "political discount" in February of 1976 for the
D.N.C.'s telethon of July 26-27, 1975. 3/ The granting of a political
discount raises the specific issue of the applicability of 18 U.S.C.

610 (currently 2 U.S.C. 441b(a)), which provides that:

3/ The telethon was run by the D.N.C. to help raise money to pay
off the 1968 presidential campaign debt.
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It is unlawful . . . for any corporation whatever,
0 to make a contribution or expenditure in

connection with any election at which presidential
and vice presidential election or a Senator or
Representative in, or a Delegate or Resident
Commissioner to Congress are to be voted for, or in
connection with any primary election or political
convention or caucus held to select candidates for
any of the foregoing officers or for any candidate
political committee, or other person to accept
or receive any contribution prohibited by this
section.

The term "contribution or expenditure" is defined in 18 U.S.C.
S 610 (currently 2 U.S.C. S 441b) to include:

; . . any direct or indirect payment, distribution, loan,
advance, deposit, or gift of money, or any services,
or anything of value . . . to any candidate, campaign
committee, or political party or organization, in
connection with any election to . . . [Federal office]

The Commission has made it clear that: "[it] views a discount
below the "usual and normal charge to be a contribution if the

t%, discount is not routinely offered in the vendor's ordinary course
of business to non-political clients" (AO 1978-45). 4/ Even if ABC

2 gave political discount to all political parties, there would be a
[ corporate contribution unless a "political discount" was offered to

ABC's non-political clients. Given the fact that the discount is
, labeled a "political discount" by ABC, this possibility seems highly

unlikely.

The D.N.C. did receive something of value, namely, the receipt
of television production services provided by ABC at a price

(-" below what ABC normally charged its non-political customers. 5/ It
must be added, however, that in February of 1976 there were no

C' interpretations, through case law, advisory opinion, or regulation,
which specifically stated that a "discount below the usual and normal
charge" is a contribution, if the discount is not routinely offered
in the vendor's ordinary course of business to non-political clients.
Moreover, unlike the transfer of money or goods and services to a
political committee, the giving of a discount does not involve such

a clear cut transfer of possession and ownership from the contributor
to the political committee, but involves an indirect benefit to the
committee due to the fact that a political committee receives some-
thing of value at a discounted price.

4/ 11 CFR § 100.4(a)(1)(iii)(B)(1) defines "usual and normal charge"
for goods to mean "the price of those goods in the market from which
they ordinarily would have been purchased at the time of their
contribution."

5/ There is no evidence that ABC's fee was less than the costs of

producing the telethon.
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It is for the reasons mentioned, supra, that the Office
of General Counsel recommends that the Commission find reason
to believe that the D.N.C. violated 18 U.S.C. S 610 for accepting
a corporate contribution from ABC in the amount of $16,330.23
and that A.B.C. violated 18 U.S.C. S 610 for making a corporate
contribution in the amount of $16,330.23. However, the Office of
General Counsel recommends that no further action be taken.

III. Debt Settlement and Debts Still Outstanding

THE D.N.C. records show that certain corporate and non-corporate
debts, arising from the 1968 presidential campaign, were paid off
at less than face value or still remain outstanding. The amounts
forgiven or still outstanding are as follows:

a) the United Exposition Service Co. Inc. (debt
forgiven $28,417.80 on August 3, 1976).

b) Brooks Bus Line Incorporated (debt forgiven
$1,128.75 on May 21, 1976).

c) Exhibition Contractors Co. (debt forgiven
$13,529.28 on March 22, 1976).

d) Mr. Sol Kitty (debt forgiven $57,884.75 on June 13,
, 1977).

e) the estate of Robert Dowling (debt forgiven $11,489.76
on August 24, 1978).

f) Merkle Press Inc., (This debt is disputed; D.N.C.
contends that $99,124.28 debt was forgiven in September of
1972).

T, g) Emery Air Freight Corporation (This debt is disputed,
D.N.C. claims it owes $31,328.43; Emery contends $34,345.06
is owed.)

(A) Debts Forgiven

The forgiveness of a debt or the failure to satisfy a debt is
a contribution by the creditor to the debtor unless the creditor
used commercially reasonable efforts, similar to that it would have
used in collecting a debt from a non-political debtor. (See 11 CFR
S 114.10). Thus, whether the forgiven or unsatisfied debts listed,
supra, are contributions depends upon whether the creditor attempted
to collect the debt owed by the D.N.C. in a commercially reasonable
manner.

The debts in question were from the 1968 presidential campaign of
Hubert Humphrey and were assumed by the D.N.C. in 1972. In 1976,
eight years after the debts were incurred, the D.N.C. made offers
to many of the creditors to settle the debts at less than face
value. It would appear that under the circumstances the debt
settlements were conducted in a commercially reasonable manner.
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The debts had been made unenforceable by the statute of limitations
(three years in the District of Columbia (See D.C. Code Ann.
S 12-301(7)). Moreover, it is highly unlikely that any creditor's
action against the D.N.C. or the Humphrey Campaign, prior to the
running of the statute of limitations, would have resulted in the
creditors receiving a greater portion of the debt owed them than
they received pursuant to the debt settlement agreements. Since
the debts appear to have been settled in a commercially reasonable
manner, the forgiveness of the outstanding part of the debt would
not have resulted in a contribution by each of the creditors of
the D.N.C. involved in the debt settlement procedure.

In addition to the fact that the debt in question appear to have
been settled in a commercially reasonable manner, two of the creditors
were individuals and forgiveness of their debts could not result in
a violation of the Act. The debts were incurred in 1968, prior to
the enactment of any campaign contribution limitation on individuals.
Forgiveness of these debts by the creditors would be a valid contri-
bution to the D.N.C. for the retirement of a debt arising from an
election held prior to January 1, 1975 and therefore not subject
to any contribution limitations, (11 CFR S ll0.1(g)(1) also see
AO 1977-52).

Thus, for the reasons mentioned, supra, the Office of General
Counsel recommends the following:

a) find no reason to believe that the D.N.C.
violated 18 U.S.C. § 610 for accepting a corporate
contribution from the United Exposition Service Co.
Inc., Brooks Bus Line Incorporated, Exhibition
Contractors Co., or Merkle Press Inc.;

b) find no reason to believe that the D.N.C.
violated 2 U.S.C. § 441a(f) for accepting an excess
contribution from Mr. Sol Kitty or the estate of
Mr. Robert Dowling;

c) find no reason to believe that Mr. Sol Kitty
or the estate of Mr. Robert Dowling violated 2 U.S.C.
S 441a(a)(1)(A) for making an excess contribution to
the D.N.C.;

d) find no reason to believe that the United
Exposition Services Co. Inc., Exhibition Contractors
Co. and Merkle Press Inc. violated 18 U.S.C. § 610
for making a corporate contribution.

11 CFR § 114.10(c)(3) requires a corporation and a debtor to
file a statement of settlement with the Commission, as part of the
debt settlement procedure. Neither the D.N.C., nor any of the
creditors filed a statement of settlement with the Commission.
However, all of the corporate debts in question were forgiven prior
to the effective date of the regulations (April 1977); thus, neither
the D.N.C., nor the corporate creditors can be held accountable
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for failing to file a statement of debt settlement with the
Commission, pursuant to 11 CFR S 114.10(c)(3). Therefore, the
Office of General Counsel recommends that no reason to believe be
found that the D.N.C., The United Exposition Services Co. Inc.,
Brooks Bus Lines Incorporated, Exhibition Contractors Co., or

Merkle Press Inc.,violated 11 CFR S 114.10(c)(3) for failing to

file a statement of settlement with the Commission.

(B) Debts Still Outstanding or Disputed

The debt of Emery Air Freight Corporation ("Emery") and the

Merkle Press Inc., ("Merle") were incurred by the Humphrey

Presidential Campaign of 1968 and assumed by the D.N.C. in 1972.

The Merkle bill is disputed, for the D.N.C. contends that a settle-
ment of the debt was reached in 1972. (attachment IV) The Emery

debt is still outstanding; there has been no effort at reaching

a debt settlement, no payments have been made on the debt by the

D.N.C. since 1974, and Emery has made no effort since November of

1977 to collect the debt (attachment V). Both debts are unenforceable

due to the statute of limitations 6/ and were unenforceable when the

debts were assumed by the D.N.C. (statute of limitations is three

years in the District of Columbia. (See D.C. Ann. S 12-31(7)). 7/

Thus, there is no effective commercially reasonable means that

Merkle or Emery currently could use, or could have used, at the

time the D.N.C. assumed the debt, to collect what are legally

unenforceable debts owed by the D.N.C.

The Office of General Counsel recommends, for the reasons

mentioned above, that the Commission find no reason to believe that

the D.N.C. violated 18 U.S.C. S 610 by accepting a corporate contri-

bution from Merkle Pres Inc., or from Emery Air Freight Corporation.

In addition, the Office of General Counsel recommends that the

r Commission find no reason to believe that the Merkle Press Inc.,

or Emery Air Freight Corporation violated 18 U.S.C. S 610 for making

a corporate contribution to the D.N.C.

(C) Debts Written Off

The records of the D.N.C. show that the D.N.C. wrote off

their books debts owed to Mr. Rufus Harley ($350.00), Mr. Richard

Neustadt ($2,343.56), and the Lincoln Telephone and Telegraph Co.

($3,794.69). 8/

6/ This is assuming, arguendo, that the Merkle debt has not been

satisfied.

7/ The evidence indicates that the contracts between the Humphrey

campaign and the two creditors - Merkle and Emery - were made in

the District of Columbia.

8/ There are five additional debts arising from the 1968 campaign

written off by the D.N.C. The D.N.C.'s records of these debts are

inadequate for us to determine whether a corporate contribution was

made. Moreover, the records preservation section of the Act, 2 U.S.C.

§ 432(d), requires records to be kept only three years and the records

in question are well over three years old.
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Two of the creditors are individuals, and based on the

analysis set forth in Section III.A of this report concerning

the forgiveness of debts owed to an individual, we conclude

there is no reason to believe that the D.N.C. violated 2 U.S.C.

S 441a(f) or that Mr. Rufus Harley or Mr. Richard Neustadt violated

2 U.S.C. S 441a(a)(1)(A). The third creditor, Lincoln Telephone

and Telegraph Co. is a corporation and based on the analysis set

forth in Section III.B of this report, we conclude that there is

no reason to believe that the D.N.C. violated 18 U.S.C. S 610

for accepting a corporate contribution or that the Lincoln Telephone

and Telegraph Co. violated 18 U.S.C. S 610 for making a corporate
contribution.

The final matter disclosed in the audit review was the acceptance

by the D.N.C. of 20 corporate and labor union checks totaling $660.95

received from the sale of books and campaign seminars. The D.N.C.

contends that the $660.95 represents a partial recapture of production

costs, but is unable to document its actual production costs.

These corporate and labor union receipts raise the specific

issue of the applicability of 2 U.S.C. S 441b(a) which provides

that:

It is unlawful for any . . . corporation whatever

to make a contribution or expenditure in connection
with any election to . . . [Federal] office.

The term "contribution or expenditure' is defined in 2 U.S.C.

S 441b to include:

. . . any direct or indirect payment distribution,
loan, advance, or gift of money or any services
or anything of value . . . to any candidate,
campaign committee, or political party or organi-

Szation, in connection with any election to [Federal
office] .

It appears that the above payments to the D.N.C. even if to

defray the expenses of production incurred by the R.N.C. are

contributions to the D.N.C. under the Act. The Commission has

previously stated that the mere fact a person receives something

of value in return does not render, in and of itself, a payment

made to a political committee a commercial sale rather than a

political contribution. Moreover, even if the primary purpose

of the D.N.C. in selling the goods and services in question is cost

recovery or loss reduction, the amount of the payment by the purchaser

still results in a contribution to the D.N.C., since the D.N.C. is

receiving funds that will be available for its political purpose.

(See AO's 1979-76, 1979-17, 1978-46, 1975-15). Even if the Commission

views these payments as a commercial transaction because of the fact

something was received in return for the payment of money to a political

committee, to the extent the amount charged exceeds actual costs of the

D.N.C., it is a contribution. See 11 C.F.R. S 100.4(a) (1) (iii)(A) and

AO's 1979-18, 1976-22.



-12 -

Though the funds the D.N.C. received from the corporations
and the labor union are, for the reasons mentioned above prohibited
corporate and labor contributions, it should be added, not as a
defense, but in mitigation of the D.N.C.'s acceptance of these
prohibited contributions, that a majority of these contributions
are under $50.00. Moreover, it does not appear that the D.N.C.
was deliberately attempting to avoid the provisions of 2 U.S.C.
S 441b, but simply attempting to recoup its out of pocket costs
it incurred in producing the goods and services in question.
It is the Office of General Counsel's recommendation that the Commission
find reason to believe that the D.N.C. violated 2 U.S.C. S 441b(a)
for receipt of the corporate and labor contributions, but take no
further action.

In addition to the D.N.C.'s receipt of prohibited contributions
from the corporations and the labor union, the D.N.C. failed to
list the receipt of the funds in question as contributions on its
reports pursuant to 2 U.S.C. S 434(b)(2) and S U.S.C. S 434(b)(3).
Therefore, the Office of General Counsel recommends that the Commission
find reason to believe that the D.N.C. violated 2 U.S.C. S 434(b)(2)
and 2 U.S.C. S 434(b)(3), but take no further action. 9/

RECOMMENDATIONS

1. Find reason to believe that the D.N.C. violated 2 U.S.C.
S 441b(a) for accepting a corporate contribution from the
Franklin Mint, but take no further action.

'" 2. Find reason to believe that the Franklin Mint violated 2 U.S.C.
S 441b(a) for making a corporate contribution to the D.N.C.,
but take no further action.

3. Find reason to believe that the D.N.C. violated 18 U.S.C. S 610
for accepting a corporate contribution from the A.B.C.
Television Network, but take no further action.

4. Find reason to believe that the A.B.C. Television Network
violated 18 U.S.C. S 610 for making a corporate contribution
to the D.N.C., but take no further action.

5. Find no reason to believe that the D.N.C. violated 18 U.S.C.
S 610 by accepting a corporate contribution from the United
Exposition Services Co. Inc., Brooks Bus Lines Incorporated,
and Exhibition Contractors Co.

6. Find no reason to believe that the United Exposition Service
Co., Inc. violated 18 U.S.C. § 610 by making a corporate
contribution to the D.N.C.

9/ It is the Office of General Counsel's opinion that the amount
of money involved is insufficient to warrant further investigation
of the twenty corporations and labor unions that purchased the goods
and services in question.
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7. Find no reason to believe that the Brooks Bus Lines Incorporated
violated 18 U.S.C. S 610 by making a corporate contribution to
the D.N.C.

8. Find no reason to believe that the Exhibition Contractors Co.
violated 18 U.S.C. S 610 by making a corporate contribution to

the D.N.C.

9. Find no reason to believe that the D.N.C. violated 2 U.S.C.
S 441a(f) for accepting an excess contribution from Mr. Sol

Kitty or the estate of Mr. Robert Dawling.

10. Find no reason to believe that Mr. Sol Kitty or the estate of

Mr. Robert Dowling violated 2 U.S.C. S 441a(a)(1)(A) for making
an excess contribution to the D.N.C.

11. Find no reason to believe that the D.N.C., the United

Exposition Services Co. Inc., Brooks Bus Lines Incorporated,
Exhibition Contractors Co. or Merkle Press Inc. violated

11 CFR S114.10(c)(3) for failing to file a statement of settlement
with the Commission.

12. Find no reason to believe that the D.N.C. violated 18 U.S.C.
S 610 by accepting a corporate contribution from the Emery
Air Freight Corporation.

13. Find no reason to believe that the D.N.C. violated 18 U.S.C.
S 610 by accepting a corporate contribution from Merkle Press
Inc.

14. Find no reason to believe that the Emery Air Freight Corporation
violated 18 U.S.C. S 610 by making a corporate contribution to
the D.N.C.

15. Find no reason to believe that Merkle Press Inc. violated 18
U.S.C. S 610 by making a corporate contribution to the D.N.C.

16. Find no reason to believe that the D.N.C. violated 2 U.S.C.
S 441a(f) for receiving an excess contribution from Mr. Rufus
Harley or Mr. Richard Neustadt.

17. Find no reason to believe that Mr. Rufus Harley or Mr. Richard

Neustadt violated 2 U.S.C. S 441a(a)(1)(A) by an excess contri-
bution to the D.N.C.

18. Find no reason to believe that the D.N.C. violated 18 U.S.C.
S 610 by receiving a corporate contribution from the Lincoln
Telephone and Telegraph Co.

19. Find no reason to believe that the Lincoln Telephone and

Telegraph Co. violated 18 U.S.C. § 610 by making a corporate
contribution to the D.N.C.



- 14 -

20. Find reason to believe that the D.N.C. violated 2 U.S.C.
S 441b(a) for receipt Qf corporate and labor contributions,
but take no further action.

21. Find reason to beleive that the D.N.C. violated 2 U.S.C.
S 434(b) for failing to list the receipt of the funds as
contributions, but take no further action.

22. Close file.

Attachments

I.
.% II•.

III•
- IV.
-. V.

Franklin Mint checks
Franklin Mint letter
A.B.C. Television Network letter
D.N.C. letter to Merkle Pres
Emery letter
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Franklin Mint Corporation Franklin Center. Pennsylvania 19091

Ti is check represents an advance against the $30,000 minimum guaranteed royalty
N provided for in the contract between the Democratic National Committee and The
W, _Frankiin Mint dated August 27, 1976.

/ '

9

)

I 50"1

Oft I

Yttachment 2
Page 2 of 2



Attachment 3
Page 2 of 2

Q

Franklin Mint Corporation Franklin Centcr, Pennsylvania 19091

4 1

* b

4e

9'

N

19609

L

F



Attachment 1
Page 1 of 2

F1RAN KLoIN MINT CORIPORATION
rTANKLIR CEvTr.R. rxNMMYI.VANIA iOo',

August 25, 1976

Democratic National Committee
1625 Massachusetts Avenue, NW /4

Washington, D.C.

Gentlemen:

This letter. sets forth our proposal to your organization
and, when accepted by you, will serve as the agreement between
us relating to an offering and sale by Franklin Mint Corporation
('Franlz.in") of 1976 Democratic Presidential Campaign Medals as
rdescribed below. The medals will be offered for sale by Franklin

in the following forms:

Ci) A sterling silver medal in a lucite display stand
2. A sterling silver medal with neck chain (pendant)
3. A sterling silver medal with 24kt gold electroplate pendant)
4. An 18kt gold medal with neck chain (pendant)

The medals will bear a reproduction of the Democratic Presi-
demnialr cand.idatz. on the obverse and the party's canpaign symbol
on th. c reverse.

Fr ai1in wi.l offer the medals for sale to the gcneral public
aid to Pcan.ii s ecstablished collectors ccnmencing in Septe7ber
19 by means of direct mail and rublication advertisin- t,: a
c--,in , data for acceptance of orders of November 2, 1976.

prcs2nt3.y intends to sr n- an aggregate of $00,000
zor publiation :dye--risig of t!;e Democratic and Re-ublican

nresiccntii1 C--ic maedals Frank in a recs t:,t any .inc ie c
...~c2. ' '~ w....dg~t shcal b. e ,_,n ""jcct to your orc inlazion'S

npf., you S
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Your organization agrees to designate the above-described

Democratic !?residential Campaign medals as the Official Presi-
dential Campaign Medals of the Democratic National Committee

and authorizes Franklin to ma]ke reference to such designation

in its advertising materials. In consideration thereof, and of
tile a.vreements of your orgar'.ation hereunder, Fran)k.in is
willing to:

3.. Pay to your organization a royalty equal to 15% of
Franklin's net sales of said Democratic National
Cormnittee 1976 Presidential Campaign Medals with a

minimum guaranteed royalty of $30,000. "Net sales"
shall mean Franklin's gross receipts from its sales
of said medals less returns, allowances and sales or
use ta:-es.

2. Provide to your committee at no charge a quantity of
the medals equivalent in retail value to $5,000.

Your organization further agrees that Franklin shall be the
exclusive organization authorized to mint and/or sell the Off icia.

1976 Presidential Campaign Medals of the Democratic National Com-

mittee.

Your organi .ation further agrees to provide for certifications
to the media concerning Franklin's advertising of the medals as
required unde applicable Federal law.A

Would you kindly indicate your acceptance of the above agree-

ment by signing the duplicate copy of this letter enclosed herewith.

.Yours very truly,

FR711I1N. MINT CORPORAATION

FPranci-y- D'ari&c Jr.
Vice- Pres i6ent

Accepted a61d agreed to this

d -, of A gust, 2C75

Dermocratic National CA;;:4ttce

/
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ABC Televilon Network 1330 Aveanod ehYgfAS Ngw'obe. Newoek 10019 TNept e 212 Li.-MT7

Chaues C. Allen

Vfte PreSiel Sales Adrjt.%Slr~an

February 13, 1976

Mr. Robert S. Strauss
Chairman
Democratic National Committee
1625 Massachusetts Ave., N.W.
Washington, D. C. 20036

Dear Bob:

Although the outside possibility remains that some billing may straggle infor super slide use by stations, we feel thaL Lihis is improbabie. Therefore,this letter will serve to settle accounts for the July 26-27, 1975 DNCTelethon with the understanding that future billing, if any, will be quickly
settled.

In a letter October 31, 1975, ve attached a check for $110,000 on account
for an indicated rebate of $116,443, We withheld the $6,443 as a contingencyfor r.dditional bilin for suler sise!:, Consae,,.t :!. -"I,250
actri.utable to super slides as indicated in that letter was, in effect,reduced to $12,807 in order to preserve the contingency for additional*- billing. The gross billing figure, which we now hope will be final forsuper slides, is $48,990.69, which becomes $32,660.46 after granting theone-third p _liica discount. The gross billing for super slides knownras' ral and used asa basis for the rebate listed in October was $44,624.41,which nets out to a rounded $29,750 after political discount. This leavesa net difference in cost to you of $2,910, which, when subtracted from theaforementioned contingency reserve of $6,443, leaves a rebate due the DNC
of $3,533, check attached.

Bob, our very best wishes go to you and Kitty. If we can be of any further
service, please let us know.

Very truly yours,

./ ", .-.. Charles C. Allen

4/ "

.. ,. ,./ I . . . .. _ .
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EMOCRATIC -
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PNATIONAI. CooMIo, . E 1625 M'isSachus-'tsAme., N. .  %iJshinqton, D.C. 0035 (202) 707.59tv0

July 19, 1979

Mr. Charles N. Lockyer
Pubco Corporation
11200 Prospect Hill Road
Glenn Dale, Maryland 20769

Dear Mr. Lockyer:

We' have made a careful review of the account balance owed
by the Democratic National Commrnittee to Merkle Press, and must
conclude that the current ou2tstandina balance is not $128,652.70
as you state in your letters to us.

Because of our relationship, we regret that this misunder-
IV standing has occurred. Nevertheless, our review confirms thattMerkle, along with numerous other corporate creditors, agreed

with DNC in September 1972 to accep 25% of the "old debt" owed
,, Merkice. This "old debt had been incurred originally by the

, h Humphre'y related debt.

C- After this settle--en t Merk!e printed ',aeria2 for the 1972Convntion. The aco.1it balance for this work .as $29,528.4].,
" and DNC reduced this accont ba nc . wit- h a $10,452.39 pi-. nt

C_ in March 1976. Our ba].an-cc due '-.erk e at this ti.ie is $19,075.82.
Main, _ do al; :1-do chat x.e have had a misunrCkstanding. r£heDNC hls always adinired the work of Merkle press, and would hope-that t'here can be an" ppcrtunt -Iv th tLro r yuu to 0

printing work for us.

S-: !]cerely, -

John C. t'hite
CLh a i rma n

(.I...-,-. . a . .. o m t e
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Novoember 9, 
1977

jj. ft. D. N 1elson

Administrative 
Assistant

DEIOCRATIC NATIONAL COMnTTEE

1625 1assachusetts 
Ave

Washington, DC 
20036

Dear M4r. NelsonlI called to speak to Mr. Curtis and I was told that my correspondence

to him had been passed on to you for handling. Since I have not had

any response to my previous correspondence, I would like 
to know the

current status of your $34,345.06 de't from the 1968 campaign.

...... . o town until November IE

it is my understanding that 
you will te ouL t ......

so this letter should 
arrive around the same time. would you pLease

give me a call (717-346-466Z, ext. 36) so that we may be able to discuss

this fil setolving this very old file.
1 really appreciate 

your cooperation 
inreointhseyolfi.

Tfhank you.

Very truly yours,

./ i ' >ti,,~ . I

j). -. iacl)onald, M1anager

Credit & collections

DJ-/dP

0% 1



FEDERAL ELECTION COMMISSION

WASHINCTON. D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. John White
Democratic National Committee
1625 Massachusetts Avenue, N.W.
Washington, D.C. 20036

Re: MUR 1166

Dear Mr. White:

On , 1980, the Commission found reason to
believe that the Democratic National Committee (D.N.C.)

violated 2 U.S.C. S 441b(a), 2 U.S.C. S 434(b) and 18 U.S.C.

S 610 of the Federal Election Campaign Act of 1971, as

amended ("the Act") in connection with the above captioned

matter. However, after considering the circumstances of

this matter, the Commission has determined to take no

further action and close its file in this matter.

The Commission reminds you that the acceptance of a corporate

contribution from the Franklin Mint (royalty payment) and the ABC

Television Network (political discount) violated 2 U.S.C. S 441b
(a) and its predecessor 18 U.S.C. S 610; you should take immediate
steps to insure that this activity does not occur in the future.

In addition, the Commission found no reason to believe that

the D.N.C. violated:

a) 18 U.S.C. S 610 by accepting a corporate contribution
from the United Exposition Services Co. Inc., Brooks
Bus Lines Incorporated, and Exhibition Contractors Co.;

b) 2 U.S.C. S 441a(f) for accepting an excess contribution
from Mr. Sol Kitty on the estate of Mr. Robert Dowling;

c) 11 CFR S 114.10(c)(3) for failing to file a statement
of settlement with the Commission;

d) 18 U.S.C. S 610 by accepting a corporate contribution
from the Emery Air Freight Corporation;
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9 White
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e) 18 U.S.C. S 610 by accepting a corporate contribution
from Merkle Press Inc.;

f) 18 U.S.C. S 610 by receiving a corporate contribution
from the Lincoln Telephone and Telegraph Co.

This matter will be made part of the public record within 30 days.
Should you wish to submit any materials to appear on the public
records please do so within 10 days, and if you have any questions

regarding this matter, please call William Taylor, the attorney
assigned to this case, at 523-4529.

Sincerely,

Charles N. Steele
CGeneral Counsel



FEDERAL ELECTION COMMISSION

NOTIFICATION OF REASON TO BELIEVE FINDING

DATE MUR NO. 1166
STAFF MEMBER(S) & TEL. NO.

RESPONDENT Democratic National Taylor
Committee

SOURCE OF MUR: I N T E R N A L L Y G E N E R A T E D

BACKGROUND

This matter was referred to the Office of General Counsel by
the Audit Division and is based on an audit of the Democratic National
Committee ("DNC") covering the period of January 1, 1976 through
September 30, 1978.

On September 3, 1976, the DNC deposited in its operating account
one check for $20,000 from the Franklin Mint Corporation (See attach-
ment I), and on October 3, 1976 deposited in its operating account
another check for $10,000 from the Franklin Mint Corporation (See

Nn attachment I). When the Audit staff inquired about the check, the
Committee explained that it was a royalty payment resulting from an

N agreement entered into during August of 1976 with the Franklin Mint
Corporation ("the Corporation") for the use of the Democratic party's
campaign symbol.

D.N.C. records show a letter dated February 13, 1976 from the
American Broadcasing Company ("ABC") addressed to Mr. Robert Strauss,
chairman of the Democratic National Committee, detailing the billing
procedure used by ABC in determining the D.N.C.'s bill for service's
provided by abc in the production and broadcasting of the D.N.C.'s
1975 telethon. This letter states that ABC is allowing the D.N.C.

f' a one-third political discount off a gross billing figure of
$48,990.69 thus, reducing the D.N.C.'s obligation to $32,660.46.

The records of the D.N.C. show five debts totaling $194,048.39
incurred by the 1968 Humphrey Campaign for President and assumed by
the D.N.C. in 1972. The D.N.C. paid off these debts at less than
face value in the following manner:

a) the United Exposition Service Co. Inc. was owed
$59,000 and was paid $30,582.20 on August 3, 1976
($28,417.80 figure).

b) Brooks Bus Lines Incorporated was owed $1,505.00 and
was paid $376.25 on May 21, 1976 ($1,128.75 figure).

c) Exhibition Contractors Co. was owed $28,529.28 and
was paid $15,000 on March 22, 1976 ($13,529.28 figure).

d) Mr. Sol Kitty was owed $77,179.69 and was paid
$19,294,29 on June 13, 1977 ($57,884.75 figure).
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e) The Estate of Robert Dowling was owed $9,665.51 on
August 24, 1978 ($11,489.76 figure).

The records of the D.N.C. show that the D.N.C. wrote off

their books the following debts they assumed in 1972:

a) Mr. Rufus Harley was owed $350.00 from the Humphrey
campaign (debt written off in early 1976).

b) Lincoln Telephone and Telegraph Co. was owed $2,794.69
from the 1968 campaign of Robert Kennedy (debt written
off in early 1977).

c) Mr. Richard Neustadt was owed $2,343.56 from the 1972
convention (debt written off in 1977).

In addition, there are two bills arising from the Humphrey

campaign of 1968 that are the subject of a dispute between the

D.N.C. and the individual creditor. The first is with Merkle Press

Inc. who maintains it is owed $132,165.76 from the 1968 presidential

campaign. The D.N.C. contends that a debt settlement was reached

with Merkle Press in September of 1972 and that the payment of

, $32,041.44 was accepted in full satisfaction of $132,165.76 debt

($99,124.28 forgiven). The second bill i dispute is with the

. Emery Air Freight Corporation which maintains that it is owed

$34,345.06, as opposed to the $31,328.43 the D.N.C. contends is

still outstanding. Moreover, no payments have been made to satisfy

this debt since August of 1974.

The final matter disclosed in the audit review was the acceptnace

by the D.N.C. of twenty corporate labor union checks totaling $660.95

r received from the sale of books and campaign seminars. The D.N.C.

contends that the $660.95 represents a recapture of production costs,
' but is unable to document its actual production costs.

FACTUAL BASIS AND LEGAL ANALYSIS

I. Franklin Mint Royalty Payment

The Franklin Mint Corporation is a corporation duly organized
under the laws of the state of Delaware. See Franklin Mint

Corporation v. Franklin Mint, Ltd., 360 F. Supp. 478 (1973). Thus,

the campaign medals transaction raises the specific issue of the
applicability of 2 U.S.C. § 441b(a), which provides that:

It is unlawful for any . . . corporation whatever •
to make a contribution or expenditure in connection
with any election to . . . [Federal] office.

The term "contribution or expenditure" is defined in 2 U.S.C.
S 441b to include:
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*.any direct or indirect payment distribution,
loan, advance, or gift of money or any services or
anything of value . . . to any candidate, campaign
committee, or political party or organization, in
connection with any election to . . . [Federal office]

Section 441b(b)(2) contains a narrow exception for loans
made by national or State banks in accordance with banking laws
and in the normal course of business. There is no other explicit
statutory exception from, S 441b(a) that would permit a political
party organization to view payments from a corporation or national
bank as consideration for services rendered rather than as prohibited
contributions.

The Commission in its regulations has recognized that funds of
a political committee could be invested and earn income. See 11
C.F.R. s 103.3(a). Similarly, the Commission has permitted the
sale or lease of a committee's contributor list (AO 1979-18) and
the sale of excess equipment and supplies acquired in the course
of the campaign (ao 1979-24), provided that corporate purchaser
or lessees pay the usual and normal chrage for the goods or
services provided by the committee. See also 11 C.F.R. S 100.7

N (a)(l)(iii)(A) and (B) (1980 regulations).

The present transaction, however, is similar in many respects
to the proposed "credit card program" previously considered by the
Commission in Advisory Opinion 1979-17. In that opinion request,
the Commaission considered several alternative plans under which the
Republican National Committee would provide the prestige of its
name, the loyalty of its members, the endorsement of its leadership
and the use of its members, the endorsement of its leadership and
the use of its membership lists to several banks issuing credit
cards such as a VISA card. As a result, the issuing banks would
be able to expand their card holder base. In exchange, the
banks would provide the RNC with either (a) the exclusive use of
the monthly statement as a vehicle for mailing RNC educational/
promotional materials to RNC credit card holders, (b) a one-time
payment for each RN4C card issued or account activated as a result
of the solicitation, or (c) a negotiated fee on a monthly basis
representing a percentage of either total card hold-er sales or
the finance charge balance on RNC credit card accounts. The opinion
request described the transaction as a "bargain struck at arms
length by the parties", with benefits and consideration flowing
back and forth between the parties much the same as in any
commercial relationship. However, the Commission determined that
the RNC proposal did not present the possibility of characterizing
the amounts received by the R14C anid the services rendered by the
banks as bargained for consideration rather than contributions from
the banks as bargained in violation ot 2 U.S.C. §441b. Fundamental
to the Commission's conclusion that the plan would result in a
violation of the Act was its recognition of the distinction between
income that a political comi.Attee might produce using tangible
assets and, "the use of a political organization's good will and
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the reputation of its national leadership to promote a commercial
enterprise in exchange for a share of the income realized or
anticipated by the commercial enterprise." AO 1979-17, pg. 5-6.

In the present transaction, the D.N.C. granted the Corporation
the exclusive right to mint and market commemorative medals bearing
the likeness of the candidates as the Committee's campaign symbol
and authorized the corporation to make reference to the Committee's
designation of the medals as the "Official Presidential Campaign
Medals of the Democratic National Committee" in advertising materials.
In so doing, the Committee, in essence, sold its good will and the
reputation of its national leadership to the corporation in exchange
for a share of the income realized or anticipated. As such, the
payments made by the Corporation, as in the "credit card program,"
supra, cannot be viewed simply as bargained for consideration but
rather constitute contributions in violation of S 441b of the Act.

Though the D.N.C. is in violation of 2 U.S.C. S 441b(a) for
accepting a corporate contribution from the Franklin Mint, and
the Franklin Mint is in violation of 2 U.S.C. S 441b(a) for making
a corporate contribution, it must be added, not as a defense, but in
mitigation of the D.C.N.'s actions, that at the time of the making
of the contract (August 27, 1976) between the Franklin Mint and the

ND.N.C., the Commission had not determined that a royalty paid by a
corporation to a political committee is a corporate contribution.
In fact, at the time of the making of the contract, the only advisory
opinion issued concerning the receipt of a contribution by a
political committee from the sale of goods and services was AO 1975-15
that allowed a political committee (the Wallace Committee) to raise
contributions through the sale of campaign items. It was not until
AO 1976-50, decided on September 2, 1976, that the Commission ever
questioned the propriety of a contribution raised through the sale
of goods and services, and it was not until AO 1979-17 that the
Commission finally decided that the sale of a political organization's
goodwill and reputation was a corporate contribution in contravention
of 2 U.S.C. S 441b(b)(2).

It is for the reasons mentioned above, that the Commission found
reason to believe that the D.N.C. violated 2 U.S.C. S 441b(a) for
accepting a corporate contribution from the Franklin Mint, but take
no further action.

II. ABC "Political Discount"

The ABC Television Networks ("ABC"), a corporation, granted the
D.N.C. a one-third "political discount" in February of 1976 for the
D.N.C.'s telethon of July 26-27, 1975. The granting of a political
discount raises the specific issue of the applicability of 18 U.S.C.
§ 610 (currently 1 U.S.C. 5 441b(a)), which provides that:
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It is unlawful . . . for any corporation whatever,

* . to make a contribution or expenditure in
connection with any election at which presidential
and vice presidential election or a Senator or
Representative in, or a Delegate or Resident
Commissioner to Congress are to be voted for, or in
connection with any primary election or political
convention or caucus held to select candidates for
any of the foregoing officers or for any candidate
political committee, or other person to accept
or receive any contribution prohibited by this
section.

The term "contribution or expenditure" is defined in 18 U.S.C.
S610 (currently 2 U.S.C. S 441b) to include:

00.any direct or indirect payment, distribution,
loan, advance, deposit, or gift of money, or any
services, or anything of value . . . to any candidate,
campaign committee, or political party or organization,
in connection with any election to . . . [Federal
office]

The Commission has made it clear that: "[it] views a discount
Nbelow the "usual and normal charge to be a contribution if the

discount is not routinely offered in the vendor's ordinary course
of business to non-political clients" (AO 1978-45).l/ Even if ABC
gave political discount to all political parties, there would be a
corporate contribution unless a "political discount" was offered to
ABC's non-political clients. Given the fact that the discount is
labeled a "political discount" by ABC, this possibility seems highly
unlikely.

The D.N.C. did receive something of value, namely, the receipt
7. of television production services provided by ABC at a price

below what ABC normally charged its non-political customers. 2/ It
must be added, however, that in February of 1976 there were no
interpretations, through case law, advisory opinion, or regulation,
which specifically stated that a "discount below the usual and
normal charge" is a contribution, if the discount is not routinely
offered in the vendor's ordinary cause of business to non-political
clinets. Moreover, unlike the transfer of money on goods and
services to a political committee, the giving of a discount does
not involve such a clear cut transfer of possession and ownership

1/ 11 CER S l0O.4(a)(l)(iii)(B)(l) defines "usual and normal charge"
for goods to mean "the price of those goods in the market from which
they ordinarily would have been purchased at the time of their
contribution."

2/ There is no evidence that ABC's fee was less than the costs of
producing the telethon.
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from the contributor to the political committee, but involves
an indirect benefit to the committee due to the fact that a
political committee receives something of value at a discounted
price.

It is for the reasons mentioned, above that the Commission
found reason to believe that the D.N.C. violated 18 U.S.C. S 610
for accepting a corporate contribution from ABC in the amount of
$16,300.23, but that no further action should be taken.

III. Debt Settlement and Debts Still Outstanding

The D.N.C. records show that certain corporate and non-
corporate debts, arising from the 1968 presidential campaign, were
paid off at less than face value or still remain outstanding. The
amounts forgiven or still outstanding are as follows:

a) the United Exposition Service Co. Inc. (debt
forgiven $28,417.80 on August 3, 1976).

b) Brooks Bus Line Incorporated (debt forgiven
$1,128.75 on.May 21, 1976).

c) Exhibition Contractors Co. (debt forgiven
N. $13,529.28 on March 22, 1976).

d) Mr. Sol Kitty (debt forgiven $57,884.75 on June 13,
1977).

e) the estate of Robert Dowling (debt forgiven $11,489.76
on August 24, 1978).

f) Merkle Press Inc., (This debt is disputed; D.N.C.
contends that $99,124.28 debt was forgiven in

C_ September of 1972).

g) Emery Air Frieght Corporation (This debt is disputed,
D.N.C. claims it owes $31,328.43; Emery contends
$34,345.06 is owed.)

(A) Debts Forgiven

The forgiveness of a debt or the failure to satisfy a debt is

a contribution by the creditor to the debtor unless the creditor

used commercially reasonable efforts, similar to that it would have

used in collecting a debt from a non-political debtor. (See 11 CFR

S 114.10). Thus, whether the forgiven or unsatisfied debts listed,
supra, are contributions depends upon whether the creditor attempted

to collect the debt owed by the D.N.C. in a commercially reasonable
manner.

The debts in question were from the 1968 presidential campaign of

Hubert Humphrey and were asumed by the D.N.C. in 1972. In 1976,
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eight years after the debts were incurred, the D.N.C. made offers

to many of the creditors to settle the debts at less than face

value. It would appear that under the circumstances the debt

settlements were conducted in a commercially reasonable manner.

The debts had been made unenforceable by the statute of limitations

(three years in the District of Columbia (See D.C. Ann. S 12-301(7)).

Moreover, it is highly unlikely that any creditor's action against

the D.N.C. or the Humphrey Campaign, prior to the running of the

statute of limitations, would have resulted in the creditors receiving

a grater portion of the debt owed them than they received pursuant

to the debt settlement agreements. Since the debts appear to have

been settled in a commercially reasonable manner, the forgiveness

of the outstanding part of the debt would not have resulted in a

contribution by each of the creditors of the D.N.C. involved in

the debt settlement procedure.

In addition to the fact that the debt in question appear to have

been settled in a commercially reasonable manner, two of the creditors

were individuals and forgiveness of their debts could not result in

a violation of the Act. The debts were incurred in 1968, prior to

the enactment of any campaign contribution limitation on individuals.

Forgiveness of these debts by the creditors would be a valid contri-

bution to the D.N.C. for the retirement of a debt arising from an

election held prior to January 1, 1975 and therefore not subject

to any contribution limitations, (11 CFR S ll0.1(g)(1) also see

AO 1977-52).

Thus, for the reasons mentioned, supra, the Commission found:

a) find no reason to believe that the D.N.C.
violated 18 U.S.C. 5 610 for accepting a corporate

contribution from the United Exposition Service Co.

Inc., Brooks Bus Line Incorporated, Exhibition
Contractors Co., or Merkle Press Inc.;

C1 b) find no reason to believe that the D.N.C.

violated 2 U.S.C. S 441a(f) for accepting an excess

contribution from Mr. Sol Kitty or the estate of
Mr. Robert Dowling;

11 CFR S 114.10(c)(3) requires a corporation and a debtor to

file a statement of settlement with the Commission as part of the

debt settlement procedure. Neither the D.N.C., nor any of the

creditors filed a statement of settlement with the Commission.

However, all of the corporate debts in question were forgiven prior

to the effective date of the regulations (April 1977); thus, neither

the D.W.C., nor the corporate creditors can be held accountable for

failing to file a statement of debt settlement with the Commission,

pursuant to 11 CFR § 114.10(c)(3). Therefore, the Commission found

no reason to believe that the D.N.C. violated 11 CFR § 114.10(c)(3)

for failing to file a statement o settlement with the Commission.
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(B) Debts Still Outstanding or Disputed

The debt of Emery Air Freight Corporation ("Emery") and the
Merkle Press Inc., ("Merkle") were incurred by the Humphrey
Presidential Campaign of 1968 and assumed by the D.N.C. in 1972.
The Merkle bill is disputed, for the D.N.C. contends that a settle-
ment of the debt was reached in 1972. The Emery debt is still
outstanding; there has been no effort at reaching a debt settle-
ment, no payments have been made on the debt by the D.N.C. since
1974, and Emery has made no effort since November of 1977 to
collect the debt. Both Debts are unenforceable due to the statute
of limitations and were unenforceable when the debts were assumed
by the D.N.C. (statute of limitations is three years in the District
of Columbia. (See D.C. Ann. S 12-31(7)). Thus, there is no effective
commercially reasonable means that Merkle or Emery currently could
use, or could have used, at the time the D.N.C. assumed the debt,
to collect what are legally unenforceable debts owed by the D.N.C.
Therefore, the Commission found, for the reasons mentioned above,
no reason to believe the D.N.C. violated 18 U.S.C. S 610 by accepting
a corporate contribution from Merkle Press Inc. on the Emery Air
Freight Corporation.

(C) Debts Written Off
The records of the D.N.C. show that the D.N.C. wrote off their

'4 books debts owed to Mr. Rufus Hartley ($350.00), Mr. Richard Neustadt
($2,343.56), and the Lincoln Telephone and Telegraph Co. ($3,794.69).

Two of the creditors are individuals, and based on the analysis
set forth in Section III.A of this report concerning the forgiveness

- of debts owed to an individual, the Commission found there is no
reason to believe that the D.N.C. violated 2 U.S.C. S 441a(f) or

f7 that Mr. Rufus Harley or Mr. Richard Neustadt violated 2 U.S.C.
S 441a(a)(l)(A). The third creditor, Lincoln Telephone and
Telegraph Co. is a corporation and based on the analysis set forth

-in Section III.B of this report. The Commission found there is
no reason to believe that the D.N.C. violated 18 U.S.C. S 610 for
accepting a corporate contribution or that the Lincoln Telephone
and Telegraph Co. violated 18 U.S.C. § 610 for making a corporate
contribution.

The final matter disclosed in the auidit review was the acceptance
by the D.N.C. of 20 corporate and labor union checks totalling $660.95
received from the sale of books and campaign seminars. The D.N.C.
contends that the $660.95 represents a recapture of production costs,
but is unable to document its actual production costs.

These corporate and labor union receipts raise the specific
issue of the applicability of 2 U.S.C. S 441b(a) which provides
that:

It is unlawful for any . . . corporation whatever . .

to make a contribution or expenditure in connection
with any election to . . . [Federal] office.
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The term "contribution or expenditure" is defined in 2 U.S.C.
S 441b to include:

* . . any direct or indirect payment distribution,
loan, advance, or gift of money or any services
or anything of value . . . to any candidate,
campaign committee, or political party or organi-
zation, in connection with any election to (Federal
office] . •

It appears tht the above payments to the D.N.C. even if to
defray the expenses of production incurred by the R.N.C. are
contributions to the D.N.C. under the Act. The Commission has
previously stated that the mere fact a person receives something
of value in return does not render, in and of itself, a payment
made to a political committee a commercial sale rather than a
political contribution. Moreover, even if the primary purpose
of the D.N.C. in selling the goods and services in question is cost
reocvery or loss reduction, the amount of the payment by the purchaser
still results in a contribution to the D.N.C., since the D.N.C. is

r' receiving funds that will be available for its political purpose.
See AO's 1976-76, 1979-17, 1978-46, 1975-15o Even if the Commission

Sviews these payments as a commercial transaction because of the fact
something was received in return for the payment of money to a political
committee, to the extent the amount charged exceeds actual costs of the
D.N.C., it is a contribution. See 11 C.F.R. § 100.4(a)(l)(iii)(A) and
AO's 1979-18, 1976-22.

SfI%

Though the funds the D.N.C. received from the corporations
and the labor union are, for the reasons mentioned above prohibited

- corporate and labor contributions, it should be added, not as a
defense, but in mitigation of the D.N.C.'s acceptance of these

7' prohibited contributions, that a majority of these contributions
are under $50.00. Moreover, it does not appear that the D.N.C.
was deliberately attempting to avoid the provisions of 2 U.S.C.
S 441b, but simply attempting to recoup its out of pocket costs
it incurred in producing the goods and services in question.

Based on the foregoing analysis, the Federal Election Commission
has found:

1. reson to believe that the D.N.C. violated 2 U.S.C.
S 441b(a) for accepting a corporate contribution
from the Franklin Mint, but take no further action.

2. reason to believe that the D.N.C. violated 2 U.S.C.
§ 441b(a) for accepting a corporate contribution
from the ABC Television Network, but take no further
action.



0- 10 -

3. no reason to believe that the D.N.C. violated
18 U.S.C. S 610 by accepting a corporate contri-
bution from the United Exposition Services Co. Inc.,
Brooks Bus Lines Incorporated, and Exhibition
Contractors Co.

4. no reason to believe that the D.N.C. violated
2 U.S.C. S 441a(f) for accepting an excess contri-
bution from Mr. Sol Kitty or the estate of Mr. Robert
Dowling.

5. no reason to believe that the D.N.C. violated
11 CFR S 114.10(c)(3) for failing to file a statement
of settlement with the Commission.

6. no reason to believe that the D.N.C. violated
18 U.S.C. S 610 by accepting a corporate contribution
from the Emery Air Freight Corporation or from Merkle
Press Inc.

7. no reason to believe that the D.N.C. violated
2 U.S.C. S 441a(f) by receiving an excess contribution
from Mr. Rufus Harley or Mr. Richard Neustadt.

T% 8. no reason to believe that the D.N.C. violated
18 U.S.C. S 610 by receiving a corporate contribution
from the Lincoln Telephone and Telegraph Co.

9. reason to believe that the D.N.C. violated 2 U.S.C. S 441b
by accepting twenty corporate and labor contributions, but
take no further action.

10. reason to believe that the D.N.C. violated 2 U.S.C. S 434(b)
for failing to list the receipt of the funds as contributions,
but take no further action.



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Charles L. Andes
Franklin Mint
Franklin Center, PA 19091

Re: MUR 1166

Dear Mr. Andes:

On ,1980, the Commission found reason to
believe that your company violated 2 U.S.C. S 441b (a)
of the Federal Election Campaign Act of 1971, as amended

N ("the Act") in connection with the above captioned matter.
However, after considering the circumstances of this matter,
the Commission has determined to take no further action and
close its file in this matter. This matter will be made part
of the public record within 30 days. Should you wish to
submit any materials to appear on the public record, please
do so within 10 days.

The Commission reminds you that payment of a royalty to
IT a political committee nevertheless appears to be a violation of

2 U.S.C. S 441b(a) and you should take immediate steps to insure
that this activity does not occur in the future.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
523-4529.

Sincerely,

Charles N. Steele
General Counsel



F DRALELECTION COMMISSIONI*

NOTIFICATION OF REASON TO BELIEVE FINDING

DATE____________ MUR NO. 1166
STAFF MEMBER(S) & TEL. NO.

RESPONDENT The Franklin Mint Taylor

SOURCE OF MUR: I NT E RNA L LY GE NE RA TE D

BACKGROUND

This matter was referred to the Office of General Counsel by

the Audit Division and is based on an audit of the Democratic National
Committee ("DNC") covering the period of January 1, 1976 through
September 30, 1978.

On September 3, 1976, the DNC deposited in its operating account

one check for $20,000 from the Franklin Mint Corporation and on

N October 3, 1976 deposited in its operting account another check for
$10,000 from the Franklin Mint Corporation. When the Audit staff

inquired about the check, the committee explained that it was a
royalty payment resulting from an agrement entered into during

August of 1976 with the Franklin Mint Corporation ("the Corporation")
for the use of the Democratic party's campaign symbol: The Committee
provided the Audit staff with a copy of the agreement,
which contains the following terms:

r7%a) The Corporation would offer for sale gold and
silver medals in four different forms, all of
which would bear a reproduction of the Democratic
Presidential and Vice Presidential candidates
on the observe and the party's campaign symbol
on the reverse.

r b) The Corporation would offer the medals for sale to
the general public and to its established collectors
commencing in September of 1976 by means of direct
mail and publication advertising with a closing date
for acceptance of orders of November 2, 1976.

c) The Corporation would spend an aggregate of $100,000

for publication advertising of the Republican and
Democratic Presidential campaign medals. Any
increase in this advertising budget would be subjecty

d) The DNC would agree to designate the medals as the
official Presidential Campaign Medals of the Democratic
National Committee and would authorize the Corporation
to make reference to this designation in its advertising
materials.
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e) In consideration of the D.N.C.'s agreements, the
corporation would:

1) Pay the D.N.C. royalty of 15% of the net sales
of the Campaign Medals with a minimum guaranteed
royalty of $30,000.

2) Provide to the D.N.C. at no charge a quantity of
medals with a retail value of $5,000.

f) The D.N.C. would grant the corporation the exclusive
right to mint and/or sell the Official 1976 Presidential
Campaign Medals of the Democratic National Committee,
and would further provide for certifications to the media
concerning the corporation's advertising of the medals
as reuired under applicable Federal law.

g) The D.N.C. agreed to the Corporation's proposal but

reserved the right to have prior approval of the design.

FACTUAL BASIS AND LEGAL ANALYSIS

N Franklin Mint Royalty Payment

The Franklin Mint Corporation is a corporation duly organized
%,J under the laws of the state of Delaware. See Franklin Mint

Corporation v. Franklin Mint, Ltd., 360 F. Supp. 478 (1973). Thus,
the campaign medals transaction raises the specific issue of the

% applicability of 2 U.S.C. S 441b(a), which provides that:

rIt is unlawful for any • . . corporation whatever . . .

to make a contribution or expenditure in connection
with any election to . . . [Federal] office.

The term "contribution or expenditure" is defined in 2 U.S.C.
S 441b to include:

' . . . any direct or indirect payment distribution, loan,
advance, or gift of money or any services or anything
of value . o . to any candidate, campaign committee, or

political party or organization, in connection with any
election to . . . [Federal office] . • o

The Commission in its regulations has recognized that funds of
a political committee could be invested and earn income. See 11
C.F.R. S 103.3(a). Similarly, the Commission has permitted the
sale or lease of a committee's contributor list (AO 1979-18) and
the sale of excess equipment and supplies acquired in the course
of the campaign (AO 1979-24), provided that corporate purchaser
or lessees pay the usual and normal charge for the goods or services
provided by the committee. See also 11 C.F.R. S 100.7(a)(1)(iii)(a)
and (B) (1980 regulations).
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The present transaction, however, is similar in many respects
to the proposed "credit card program" previously considered by the
Commission in Advisory opinion 1979-17. In that opinion request#
the Commission considered several alternative plans under which the
Republican National Committee would provide the prestige of its name,
the loyalty of its members, the endorsement of its leadership and
the use of its membership lists to several banks issuing credit
cards such as a VISA card. As a result, the issuing banks would
be able to expand their card holder base. In exchange, the banks
would provide the RNC with either (a) the exclusive use of the
monthly statement as a vehicle for mailing RNC educational/promotional
materials to RNC credit card holders, (b) a one-time payment for
each RNC card issued or account activated as a result of the
solicitation, or (c) a negotiated fee on a monthly basis representing
a percentage of either total card holder sales or the finance charge
balance on RNC credit card accounts. The opinion request described
the transaction as a "bargain struck at arms length by the parties",r
with benefits and consideration flowing back and forth between the
parties much the same as in any commercial relationship. However,
the Commission determined that the RNC proposal did not present the
possibility of characterizing the amounts received by the RNC and
the services rendered by the banks as bargained for consideration

N rather than contributions from the banks in violation of 2 U.S.C.
S 441b. Fundamental to the Commission's conclusion that the plan
would result in a violation of the Act was its recognition of the
distinction between income that a political committee might produce
using tangible assets and, "the use of a political organization's
good will and the reputation of its national leadership to promote
a commercial enterprise in exchange for a share of the income
realized or anticipated by the commercial enterprise." AO 1979-17,
pg. 5-6.

In' the present transaction, the D.N.C. granted the Corporation
the exclusive right to mint and market commemorative medals bearing
the likeness of the candidates as the Committee's campaign symbol
and authorized the corporation to make reference to the Committee's
designation of the medals as the "Official Presidential Campaign
Medals of the Democratic National Committee' in advertising materials.
In so doing, the Committee, in essence, sold its good will and the
reputation of its national leadership to the corporation in exchange
for a share of the income ralized or anticipated. As such, the
payments made by the Corporation, as in the "credit card program,"
supra, cannot be viewed simply as bargained for consideration but
rather constitute contributions in violation of S 441b of the Act.

Alternatively, the present transaction may be analyzed in light
of the Commission approach in Advisory Opinion 1976-50. In that
opinion, a corportion was authorized to produce and market a shirt
bearing a caqndidate's name. The corportion would pay all expenses
to produce and sell the shirts and would remit $1 of the $7.95
purchase price as a political contribution by the purchaser to the
candidate's campaign. The Commission concuded that the proposed
commercial arrangement was prohibited by 2 U.S.C. S 441b in that
the corporation was advancing funds to produce and market campaign
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materials with a portion of the proceeds paid over to the candidate.
In the present transaction, the Corporation produced the medals,
spent $100,000 on advertising the Republican National Committee
and Democratic National Committee medals, and utilized their list
of established collectors, thereby advancing funds and contributing
valuable services to the Committee in violation of S 441b of the
Act.

Finally, it should be noted that the narrow exception

recognized by the Commission in Advisory Opinion 1978-46 is
inapplicable to the present transaction. In that opinion, the
Commission, after analyzing the question of whether amounts paid
by corporate advertisers in convention programs and publications
of a political party could be treated as commercial transaction,
rather than political contributions, the Commission held that
such proceeds were contributions and prohibited under 2 U.S.C.
S 441b, although they could be placed in a separate bank account
of a non-federal political party committee for use only in state
and local elections if permitted by state law. Here, the Committee
deposited the two checks received from the Corporation into its
operating account, which the Committee used for federal campaign
purposes.

N. Though the D.N.D. is in violation of 2 U.S.C. S 441b(a) for
accepting a corporate contribution from the Franklin Mint, and
the Franklin Mint is in violation of 2 U.S.C. S 441b(a) for making
a corporate contribution, it must be added, not as a defense, but

J^ in mitigation of the D.N.C.'s actions, that at the time of the making
of the contract (August 27, 1976) between the Franklin Mint and the
D.N.C., the Commission had not determined that a royalty paid by

r a corportion to a political committee is a corporate contribution.
In fact, at the time of the making of the contract, the only advisory
opinion issued concerning the receipt of a contribution by a political
committee from the sale of goods and services was AO 1975-15 that

r- allowed a political committee (the Wallace Committee) to raise
contributions through the sale of campaign items. It was not until
AO 1976-50, decided on September 2, 1976, that the Commission ever
questioned the propriety of a contribution raised through the sale
of goods and services, and it was not until AO 1979-17 that the
Commission finally decided that the sale of a political organization's
goodwill and reputation was a corporate contribution in contravention
of 2 U.S.C. S 441b(b)(2).

It is for the reasons mentioned, above, that the Commission
found reason to believe that the Franklin Mint violated 2 U.S.C.
S 441b(a) for making a corporate contribution to the D.N.C., but
determined to take no further action.



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

CERTIFIE~D MAIL

RETURN RECEIPT REQUESTED

Mr. Frederick S. Pierce
ABC Television Network
New York, New York 10019

Re: MUR 116b

Dear Mr. Pierce:

On ,1980, the Commission found reason to
believe that your company violated 18 U.S.C. S 610 of the

K Federal Election Campaign Act of 1971, as amended ("the Act")
in connection with the above captioned matter. However, after

N considering the circumstances ot this matter, the Commission
has determined to take no further action and close its file
in this matter. This matter will be made part of the public
record within 30 days. Should you wish to submit any materials
to appear on the public record, please do so within 10 days.

The Commission reminds you that the granting of a "political
C% discount" nevertheless appears to be a violation of 18 u.s.c.

S 610 (currently 2 U.S.C. S 441b) and you should take immediate
'"T steps to insure that this activity does not occur in the future.

If you have any questions regarding this matter, please call
William Taylor, the attorney assigned to this case, at (202) 523-
4529.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION

NOTIFICATION OF REASON TO BELIEVE FINDING

DATE MUR NO. 1166
STAFF MEMBER(S) & TEL. NO.

Tayl or
RESPONDENT ABC Television Network

SOURCE OF MUR: I N T E R N A L L Y G E N E R A T E D

BACKGROUND

This matter was referred to the Office of General Counsel by
the Audit Division and is based on an audit of the Democratic National
Committee ("DNC") covering the period of January 1, 1976 through
September 30, 1978.

N D.N.C. records show a letter dated February 13, 1976 from the
American Broadcasting Company ("ABC") addressed to Mr. Robert Strauss,
chairman of the Democratic National Committee, detailing the billing
procedure used by ABC in determining the D.N.C.'s bill for service's
provided by ABC in the production and broadcasting of the D.N.C.'s
1975 telethon. This letter states that ABC is allowing the D.N.C.
a one-third political discount off a gross billing figure of $48,990.69
thus, reducing the D.N.C.'s obligation to $32,660.46.

FACTUAL BASIS AND LEGAL ANALYSIS

The ABC Television Networks ("ABC"), a corporation, granted the
D.N.C. a one-third "political discount" in February of 1976 for the
D.N.C.'s telethon of July 26-27, 1975. 1/ The granting of a political
discount raises the specific issue of the applicabilty of 18 U.S.C.
S 610 (currently 2 U.S.C. S 441b(a)), which provides that:

It is unlawful . . . for any corporation whatever,
. . . to make a contribution or expenditure in
connection with any election at which presidential
and vice presidential election or a Senator or
Representative in, or a Delegate or Resident
Commissioner to Congress are to be voted for, or in
connection with any primary election or political
convention or caucus held to select candidates for

l/ The telethon was run by the D.N.C. to help raise money to pay
off the 1968 presidential campaign debt.
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any of the foregoing officers or for any candidate
political committee, or other person to accept
or receive any contribution prohibited by this
section.

The term "contribution or expenditure" is defined in 18 U.S.C.
610 (currently 2 U.S.C. S 441b) to include:

* * * any direct or indirect payment, distribution, loan,
advance, deposit, or gift of money, or any services,
or anything of value . . . to any candidate, campaign
committee, or political party or organization, in
connection with any election to . . . [Federal office] . . .

The Commission has made it clear that: "[it] views a discount
below the "usual and normal charge to be a contribution if the
discount is not routinely offered in the vendor's ordinary course
of business to non-political clients" (AO 1978-45).2/ Even if ABC
gave political discount to all political parties, there would be a
corporate contribution unless a "political discount" was offered to
ABC's non-political clients. Given the fact that the discount is
labeled a "political discount" by ABC, this possibility seems highly
unlikely.

The D.N.C. did receive something of value, namely, the receipt
of television production services provided by ABC at a price
below what ABC normally charged its non-political customers. 3/
It must be added, however, that in February of 1976 there were no
interpretations, through case law, advisory opinion, or regulation,
which specifically stated that a "discount below the usual and normal
charge" is a contribution, if the discount is not routinely offered
in the vendor's ordinary cause of business to non-political clients.
Moreover, unlike the transfer of money on goods ana services to a
political committee, the giving of a discount does not involve such
a clear cut transfer ot possession and ownership from the contributor
to the political committee, but involves an indirect benefit to the
committee due to the fact that a political committee receives some-
thing of value at a discounted price.

It is for the reasons mentioned, supra, that the Commnission found
reason to believe that ABC violated 18 U.S.C. S 610 for making a
corporate contribution in the amount of $16,330.23 to the D.N.C.,
but determined to take no further action.

2/ 11 CFR 100.4(a)(iii)(B)(1) defines "usual and normal charge"
for goods to mean "the price of those goods in the m-arket from which
they ordinarily would have been purchased at the time of their
contribution."

3/ There is no evidence that ABC's fee was less than the costs of
producing the telethon.



FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Charles V. Lockyer
Merkel Press Inc.
11200 Prospect Hill Road
Glenn Dale, Md. 20769

Dear Mr. Lockyer:

Based on information ascertained in the normal course of

carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

C-
Charles N. Steele
General Counsel
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. D.J. MacDonald
Emery Air Freight Corporation
P.O. Box 7
Scranton, PA 18501

Dear Mr. MacDonald:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel
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WASHINGTON, 
D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Baer and McGoldrick
460 Park Avenue
New York, NY 10022

Re: The Estate of Robert W. Dowling

Dear Sirs:

Based on information ascertained in the normal course of

carrying out its supervisory responsibilities, the Federal

CD Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.

This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

CV Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Peter Brooks, President
Brooks Bus Lines Incorporated
421 Washington Street
paducahl Kentucky 42001

Dear Mr. Brooks:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.

N Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

Charles N. Steele

General Counsel



?~\ FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Katz
United Exposition Service Co. Inc.
2328 Pacific Avenue
Atlantic City, New Jersey 08401

Dear Mr. Katz:

^0 Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal

CD Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



FEDRALELECTION COMMISSION
WSHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Exhibition Contractors Co.
c/o James A. Brow, Esq.
11 South LaSalle Street
Chicago, Illinois 60603

Dear Mr. Brow:

Based on information ascertained in the normal course
of carrying out its supervisory responsibilities, the
Federal Election Commission found no reason to believe
that a violation of any statute within its jurisdiction
has been committed. Accordingly, the Commission has closed
its file in this matter. This matter will become a part
of the public record within 30 days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 52 3-4529.

Sincerely,

Charles N. Steele
General Counsel



FEDERDAL ELECTION COMMISSION

%SJT S WSHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Sol Kitty

Dear Mr. Kitty:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation

N of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at

C (202) 52 3-4 529.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Richard Neustadt

co~ Dear Mr. Neustadt:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30

_days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION

Ito WASHINGTON, D.C. 20463

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Rufus Harley

Dear Mr. Harley:

Based on information ascertained in the normal course of
carrying out its supervisory responsibilities, the Federal
Election Commission found no reason to believe that a violation
of any statute within its jurisdiction has been committed.
Accordingly, the Commission has closed its file in this matter.
This matter will become a part of the public record within 30
days.

If you have any questions regarding this matter, please
call William Taylor, the attorney assigned to this case at
(202) 523-4529.

Sincerely,

Charles N. Steele
General Counsel



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

February 26, 1980

MEMORANDUM

TO: B~b Costa

THROUGH: Orlando B. Potter
Staff Director

FROM: Charles N. Steele>/Z2/
General Counsel

SUBJECT: Interim Audit Report of the Democratic
National Committee

The Office of General Counsel has reviewed the Interim
Audit Report of the Democratic National Committee ("THE DNC")
and the attached Addendum containing matters referred to
this office for possible further action. Based on the
information in this report, we offer the following comment.

We concur with the recommendation in Finding B regarding
the DNC's apparent violation of 2 U.S.C. S441b. As to the
referred matters, we recommend that the significant issues
raised in each matter be investigated further in a Matter
Under Review.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

January 29, 1980

MEMORANDUM

TO:

THROUGH:

FROM:

SUBJECT:

CHARLES N. STEELE
GENERAL COUNSEL

ORLANDO B. POTTER 
J . 0

STAFF DIRECTOR

BOB COSTA A) j

INTERIM AUDIT REPORT OF THE
DEMOCRATIC NATIONAL COMMITTEE

Attached please find a copy of the interim audit report
of the Democratic National Committee for your review and comment.

Also attached please find Addendum #1 which contains matters
noted during the fieldwork which are referred to your office for
legal analysis and opinion. Based upon your analysis of these
matters, Finding II A, Matters Referred to the Office of General
Counsel, may be expanded.

Under the Track B procedures approved by the Commission,
we plan to forward this report to the Commission upon return of
the legal analysis (approximately two weeks from the date of your
receipt of this report).

Should you have any questions, please contact either
Charlie Hanshaw or Russell Bruner on extension 3-4155.

Attachment as stated

-'01'
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

INTERIM REPORT OF THE AUDIT DIVISION
ON THE

DEMOCRATIC NATIONAL COMMITTEE

I. Background

A. Overview

This report is based upon an Audit of the Democratic
National Committee ("the DNC") undertaken by the Audit Division
in accordance with the Commission's audit policy to determine
whether there has been compliance with the provisions of the
Federal Election Campaign Act of 1971, as amended ("the Act").
The audit was conducted pursuant to Section 438(a) (8) of Title 2
of the United States Code which directs the Commission to make
from time to time audits and field investigations with respect

to reports and statements filed under the provisions of the Act.

The DNC registered with the Clerk of the United States
House of Representatives on April 17, 1972 in support of
Democratic nominees for Federal elections, and maintained its
headquarters in Washington, D.C. All administrative expenses
of the DNC were paid by the DNC Services Corporation which serves
as the source for disbursements of administrative costs for all
affiliates.

The audit covered the period January 1, 1976 through
September 30, 1978, the final coverage date of the last report
filed by the DNC at the time of its termination. 1/ During the
period the DNC reported an opening cash balance of-$52,786.01,
total receipts of $9,224,917.76, total expenditures of
$9,277,703.77, and a closing cash balance of $-0-.

1/ The termination culminated in the DNC merger into the
DNC Services Corporation on September 30, 1978. The
Audit of that committee shall be addressed in a separate
report.
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This interim audit report is based on documents
and working papers which support each of the factual statements.
They form part of the record upon which the Commission based
its decisions on the matters addressed in the report and were
available to the Commissioners and appropriate staff for review.

B. Key Personnel

The principal officers of the DNC during the period
audited were:

Chairman Treasurer Dates

Robert S. Strauss Edward Bennett Williams 1/01/76-1/31/77

Kenneth Curtis Joel McCleary 2/01/77-5/31/78

r% John C. White Evan Dobelle 6/01/78-9/30/78

C. Scope

The audit included such tests as verification of total
reported receipts, expenditures and individual transactions;
review of required supporting documentation; analysis of DNC
debts and obligations; and such other audit procedures as deemed
necessary under the circumstances.

II. Interim Audit Findings and Recommendations

A. Matters Referred to the Office of General Counsel

Presented below are matters referred to the Office
of General Counsel for further consideration.

1. Apparent receipt of royalties.

2. Discount on a commercial transaction.

3. Receipts from sales of goods and services.

4. Issues concerning debts.
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1. Receipt of Prohibited Contributions

Section 44lb(a) of Title 2 of the United States
Code states, in part, that it is unlawful for any corporation
to make a contribution or expenditure in connection with any
Federal election to political office, and unlawful for any
political committee to knowingly accept or receive any such
contribution.

The Audit staff's review of contribution records,
including copies of contributor checks and verification with
the appropriate Secretary of State, disclosed that the DNC had
accepted six (6) contributions totaling $725.00 in conjunction
with a fundraising event. According to the DNC officials, a
system was maintained to ensure that no corporate contributions
are accepted, but they were unsure why these items had not been
detected.

Recommendation

The Audit staff recommends that within 30 days of receipt
of Commission notification the DNC refund the contributions and
submit to the Audit Division copies of checks (front and back)
used for the refunds, or provide evidence demonstrating that the
contributions were not funded through prohibited sources.



Addendum #1

Matters Referred to the Office of General Counsel

Presented below are the matters addressed at Finding II A
of the interim audit report which were noted during the fieldwork.
These matters are referred to your office for further consideration.

A. Receipt of Corporate and Labor Contributions;
Contributions In Excess of Limitations

Section 44lb(a) of Title 2 of the United States Code
states, in part, that it is unlawful for any corporation or
labor organization to make a contribution in connection with
any Federal election to political office; and unlawful for
any political committee to knowingly accept or receive any
such contribution. Additionally, Section 441a(a) (1) (B) of
Title 2 of the United States Code states, in part, that no
person shall make contributions to the political committees
established and maintained by a national political party, which
are not the authorized political committees of any candidate, in
the calendar year which, in the aggregate exceed $20,000.00.

1. Royalties Received From a Corporation

The Audit staff noted a contract dated August 27,
1976 between the DNC and a corporation which proposed a royalty
of 15% of the net sales proceeds of medals bearing a facsimile
of the 1976 Democratic Presidential Candidate. According to the
contract, the corporation guaranteed the DNC a minimum royalty
of $30,000.00 and a quantity of medals bearing a total retail
value of $5,000.00. (See Attachment 1).

The DNC received a $20,000.00 advance payment and
a $10,000.00 subsequent payment to satisfy the contractural
guarantee (see Attachment 2 & 3). The DNC officials were
uncertain whether the medals had ever been received. However,
a DNC memorandum (see Attachment 4) contains information which
indicates that the medals may have been received by the DNC
and sold to its major contributors. Further information
concerning the contractural agreement is included for your
review (see Attachment 5).
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It appears that the activity parallels that which,
was determined by the Commission in AO 1976-50 (see Attachment 6)
to be unlawful under the Act.* In that opinion Friends of Dick
Lugar Committee authorized an Indiana corporation to produce and
market a shirt bearing the candidate's name. one analogous
element with respect to the production and marketing of the
medals and the shirts is that the DNC, like Friends of Lugar, was
not involved in selling the medals and incurred no expenses in
conjunction with the sales. In the Lugar opinion, the Commission
stated that "the fact that expenses of producing and marketing the
shirt are paid entirely by the corporation results in the
Committee receiving something of value from the corporation.
The corporation is effectively advancing funds to assist the
Committee in a fundraising effort and is also serving as a
conduit in providing a contribution to the Committee for every
shirt that is sold." Further, the Commission stated "for these
reasons this activity is clearly distinguishable from the facts
presented in Advisory Opinon 1975-15 wherein the Wallace campaign
itself purchased and sold various campaign related items as a
fundraising method. Therefore, this type of arrangement would
be unlawful under the Act."

A similar situation encountered during an audit

of the Republican National Committee - Expenditures is being
addressed in a separate referral to your office by the Audit
Division.

2. Commercial Discount In Excess of Normal Rate

The Audit staff noted a $16,330.23 discount
received by the DNC from a television network which represented
33 1/3% "political discount" on a debt totaling $48,990.69
incurred in conjunction with the 1975 DNC Telethon (see
Attachment 7).

The DNC officials stated that the television
network considered the discount rate to be consistent for
services rendered to other political parties and candidates.
However, documentation in support of the rate consistency was
not available for the Audit staff's review.

Section 100.4(a) (1)(iii) (B) (1) of Title 11 of the
Code of Federal Regulations defines "usual and normal charge" as
the rate prevailing at the time the services were rendered. Since
the discount seems to be in excess of a regular commercial rate
and the Audit staff had no basis to determine whether the discount

* Also refer to AG 1979-76 (not attached) which was recently
approved by the Commission.
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was commercially reasonable vs. a contribution prohibited by
Section 441b of Title 2 of the United States Code, the matter is
referred to your office for further consideration.

3. Receipts From Sales of Goods and Services to
Corporations and Labor OrganFiz'ations

The Audit staff noted 20 receipts totaling $660.95
accepted from 20 corporations and labor organizations in exchange
for goods and services such as books and campaign seminars. The
receipts were deposited into the DNC Federal campaign depository
and reported in the disclosure reports with notation that the
receipts were for sales of items such as those hereinabove.

The DNC officials stated that the receipts were
actually a partial recapture of production costs. However,
detailed records in support of the unit costs were unavailable
for the Audit staff's review and determination. Finally, the
officials stated that the receipts were not given tax consideration.

Parallel situations were addressed in previous
referrals of matters noted during audits of Citizens For the
Republic ("1CFTR") and Young Republican National Federation,
as well as a forthcoming referral of Republican National
Committee - Expenditures. Your Division's response to the
CFTR referral (see Attachment 8) indicated "such payments,, at
a minimum, would be contributions to the extent they exceed the
actual cost."

4. Settlement of Pre 1975 Debts ("Old Debts")
Owed7 to Corporate andT Non-Corporate Vendors

The Audit staff noted five (5) debts totaling
$194,648.39 incurred in conjunction with the 1968 Democratic
Convention and retained as DNC liabilities until they were
settled during the period March 22, 1976 through August 24,
1978 through informal agreements with three (3) corporations,
one (1) estate, and one (1) individual for an aggregate amount
of $74,918.88. No debt settlement statements were filed with
the Commission by the vendors and/or the DNC as required by
114.10(c) (3) of Title 11 of the Code of Federal Regulations.
Additionally, no documentation was maintained to support the
DNC's efforts to extinguish the debts or measures taken by the
vendors to collect the amounts outstanding.
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The officials stated that it is customary to
pay fundraising debts on a priority basis and the remainder
as a result of pressure applied by the vendors to whom the
debts are owed. Additionally, the officials stated that they
were unfamiliar with the debt settlement requirements.

Since the debts were incurred prior to the
existence of the Commission but retained as liabilities of
the DNC until the period March 22, 1976 through August 24, 1978,
this situation presents a question of the permissibility of this
activity in light of the prohibitions contained in 2 U.s.C. 441a
and 441b.

A separate issue concerning debts is addressed
in a referral of matters resulting from an Audit of DNC Services

0'0-1Corp.

5. Debt Balances In Dispute

It was determined through confirmation by a CPA
firm in conjunction with its audit of the DNC that a corporate
debt of $128,652.70 incurred during 1968 is being reported at
an amount totaling $18,295.35. Documentation presented by DNC
officials (see Attachment 9) indicates that the difference
represents a dispute between the DNC and the corporation
concerning whether the balance had been reduced as a result
of an informal agreement between the corporation and DNC.

In addition, a review of DNC records and reports
revealed another debt owed to a corporate vendor in conjunction
with services provided during the 1968 campaign. The DNC has
been disclosing a balance of $31,328.43, but the corporation
claims the actual balance owed is $34,345.06. The last corres-
pondence from the corporation indicated that the $3,016.63
difference had not been reconciled between the DNC and the
corporation. The DNC officials provided no further information
concerning the status of the debt which remains outstanding with
no payments applied since August, 1974.

There was no indication on the reports filed by
DNC that the balances were in dispute.
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6. Debts Written Off As a Result of Confirmation

As a result of confirmations by the CPA Firm
mentioned above, the DNC charged off eight (8) debts totaling
$13,333.75 which had been continuously reported after the pre-
1975 incurrence. The DNC officials provided copies of only
four (4) of the confirmation letters returned by the vendors
indicating that no debts were owed to them by the DNC. How-
ever, with respect to one of the vendors confirming a zero
(-0-) balance, documentation contained in DNC records indicated
that the vendor had attempted to collect the debt approximately
nine (9) months before the zero (-0-) balance was confirmed.

Four (4) of the above mentioned vendors are
corporations. However, the debt settlement provisions outlined
in Section 114.10(c) of Title 11 of the Code of Federal
Regulations were not complied with by the corporate vendors
and/or DNC. Additionally, the non-corporate debts charged off

Cr. by DNC were not reported as contributions in-kind.

!1-1 The DNC officials were unaware of the provisions
concerning corporate debt settlement.

7. A separate issue concerning the receipt of
contributions in violation of Section 441a is addressed in
the Interim Audit Report since the circumstances surrounding
the issues are clear cut. Additionally, other issues concerning

(7 "old debt" are addressed in a referral of matters noted during
an audit of the DNC Services Corporation since the debts were
assumed by that Committee upon termination of the DNC.
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FRAN KINN IMITNT CORPORATIO N
rItANKLIN CEPTr. rENN8I,%VANIA 19OI '

August 25, 1976

Democratic National Comrmittee
1625 Iassachusetts Avenue, NW 7'
WVashington, D.C.

Gentlemen:

"*Th6.s letter sets forth our proposal to your organization
and, when accepted by you, will serve as the agreement between
us relatin to an offering and sale by Franklin Mint Corporation

, ("Frankl.in") of 1976 Democratic Presidential Campaign Medals as
described below. The medals will be offered for sale by Frar~nlin
in the following forms:

A sterling silver medal in a lucite display stand
2. A sterling siler medal with neck chain (pendant)
3. A steriicq silver medal with 24kt gold electroplate (pendant)
4 An l8kt gold medal with neck chain (pendant)

-The medals will bear a reproduction of the Demccratic Presi-
dn-ial cand3date, on the obverse and the party's campaign symbol
on t]o everse.

Fra ,.i! r_-. ffer the medals for sale to the general public
ai3. to .. an.,Iijz, tablished collectors ccnurencing in Se-pte7,oer
19"70 bv mens a: direct mail and rublication advertising with a
c.c~i,-,dat .: for cc-:tLnceof orers of l,7)vemer 2, 1976.

. rcscp2y intern3s to ,n2. an acqregatec... of $!0lo 000
>r puhl:,.c :tio c-vc--'-isi<; of the Democratic and R,biican
)rs'iCTt:I.ai C nri:, ,o.d is. Fran. in a;rees that anv C

.a ... . .. .h.. .... ns e -ct to your orc.'aniza i:L 's
Ltp d'., , t,



.IAW1440ta P# tifc it i)H -O 2 W tachmerlt ;I
"age 2 of 2

Your orgarization agrees to desigjnatc the above-described

Democratic !'residential CZaInnign medals as the Official Presi-

dential Camoaign. Medals of the Democratic National Cormittee

and authorizcs Franklin to mahe reference to such designation

in its advertising materials. In consideration thereof, and of

t1e avreements of your or-arationl hereunder, Fr'inh)in is

willing to:

1. Pay to your organization a royalty equal to 15% of

Franklin's net sales of said Democratic National

Committee 1976 Presidential Campaign Medals with a

Minimum guaranteed royalty of $30,OOO. "Net sales"

shall mean Franklin's gross receipts from its sales

of said medals less returns, allowances and sales or

use tax:es.

2. Provide to your committee at no charge a quantity of

;the medals equivalent in retail value to $5,000.

Your organization further agrees that Franklin shall be the

exclusive organization authorized to mint and/or sell the Off icial

1976 Presidential Campaign Medals of the Democratic National Com-

mittee.

vour organization further agrees to provide for certifications

to the media concerning Franklin's advertising of the medals as

required under applicable Federal law.

Would you kindly indicate your acceptance of the above agree-

Tent by signing the duplicate copy of this letter enclosed herewith.

.Yours very truly,

FRAMIN! 1 MINT CORPDRATION

Frano&.s%.L >$zat :c< Jr.
V i Ce Pr C-

Acce: etd a:'-d agreed to this

" c d-yo of ,gust, .7,

'ei " .... 4. ttce

-a-..--. ,~



Attachnent 2
Page 1 of 2

q C)

- ) '-I

a

I *-*.

1 '~3

1 -4

I ~

I 0

I ~

I ~

b~.

1 C~
I ~

C

~
' tQ

0
Q) $?

C)

C)
C) r

C'

0

C-)

-o

t.j''

P '.

ID

Lrj
0D

kg
0

C]

r14r.

L.'

1 .1 j /.



Q

Franklin Mint Corporation Franklin Center, Pennsylvania 19091

This check represents an advance against the $30,000 minimum guaranteed royalty
provided for in the contract between the Democratic National Committee and The

, Franklin Mint dated August 27, 1976.

1 "?

Attachment 2
Page 2 of 2
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Franklin Mint Corporation Franklin Centcr, Pennsylvania 19091
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.IEMORANDU!1

TO: Lc1 1. ng

F.1 ,,-1,: Tom Beard

Fu: Fran'lin 1int Prcposal

DATE: AtIguIt 26, 1976

After discuesing the Franklin YMint proposal with Frank Fitzpatrick,
(Vice Presidcat, Franklin lint), - feel certain thaL we should
acept their offer.

Thay i-ill give us at least $15,000 "up-front" (of the agreed $30,000
or 157), in addition to $5000 in marchandise. We ,-hould F.p-obabl)-
take $5fY)0 of the silver rmedals in the disploy StandIs. T. 1ill scl
for $20- 25 each, so %we could get 200 -- 250 of tbc:oe xcd1:k which would
oerve as nice gifts for our iaajor contributors.

Mhen the time coues to negotiate thc inaugural medal, we uhould seriously
coniidor a r-ail-orde_ raedal1 in addition to the regular medallion.



Attachment 5

iy Page 1 of 2

IFRANKLIN MINT COORPR()ATION
FkIAN.KLI%* CENTER. 11, NN"4VIVANIA JUOVl

/November 2, 1976

Democratic National Committee
1625 LassacIusetts Avenue, N.W.
Washington, D.C. 20036

Attention- F,7 Iph J. Gerson, Counsel

0 Gea..tlailemen:

This letter is to clarify the nature of the agreement by

which the Democratic National Committee has granted to the

FrorJ:lin 1,iint Corporation the exclusive rights to rcproduce

lanJ sell the official Presidential Campaign Medals of the Demo-

cratic National Com:mittee.

As you may know, collectors value highly the sponsorship

of prestigious organizations and find special merit in a com-

r immorative medal that is an official issue of srich a society.
hr Franklin Mint Corporation has obtained exclusive rights to

*' mint and sell medals certified by such organizations as La Scala,

Royal Shakespeare Theatre, National Audubon Society, the United

Nation , Nati.onal Governors Conference, American Revolution.

Bicentennial Adiministration, The 41st International Eucharistic

Congress, The Inte,7.,a4Acna Olympic Coxittee, World Wildlife

Fund, ,_ational Societ', of t],e Daugnters of thc American Revo-

.... n, The Poyal Eorticultural. Society and the 7_publican

Ntinal Co.n1itctee. Our agreement wi", your organization is

identical to our agreement with the Republican National Commint-
te.e. Further, our aqreemeant wh you~r organ.ization i; substan-

t:l.12 tenc same as our agrec-.oehnt h the &bove-menticxiaJ non-

political organizations with rcspect to all essentia" contract

Our pu_-pc.... in is .n arid scliinj the-e ea1 : is to

-; c c a si..,er LC':-s ci sting a . n aC.,r rtis. n g
and~~~~~~~~~ ts±:.'.. ru cca-. ",; stes thne: _ Va!',- aslletrs"t;
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Democratic rational Committee November 2, 1976

and feel no duty to further particular ideas or a particular
candidate. Indeed, the Democratic and Republican Presidential
Capa'gn medals are being advr!.rtised toqether.

We can assure you that our contractual relationship with
your organization is on a purely cornmcrcial basis. We custom-
arily pay sponsoring organizations royalties based on sales.
The amount of such royalties is based solely on the commercial
value of the exclusive endorsement of each organization as de-
termined through commercial negotiations. The 15% royalty
offered to the Democratic National Committee is well. within
the 5% to 25% range of royalties normally offered to sponsoring
orog anizations, and it is identical to the royalty being paid
to the Republican National Committee.

In addition, an advance is customarily paid to sponsoring
organizations. The amount of the advance payment suggested to
the Democratic National Committee and the Republican National
Committee is comparable to advances previously offered to non-
political sponsors.

In conclusion, we believe that this transaction is a
commercial transaction quite comparable to our dealings with
nonpolitical organizations. Please do not hesitate to contact
us if you desire any further information about our commemorative
program.

• "V Vary truly yours,

F RAI,(,N 1INT CORPORATION

I dcha-d J. Lruje1 I
Associa "tL Co:-oo.. .C) 'Sel

RJX/K1b



Conseq.ently, ABA or BreadPAC will need the approval of the member-corporations

prior to the time either may ask the stockholders or executive or administrative

pers,'nn,'l of the member corporations to purchase tickets or inform such persons

of the fundraising activity.

WIth regard to the specific questions raised, the activities you mention in

quesLtions one through four would be considered solicitations. The prenotification

letter could, of course, be sent to the ABA's noncorporate members.

If the attendance at the convention consists of both persons whom ABA or

BreadPAC may legally solicit and persons whom BreadPAC may not legally solicit,

any solicitation scheme used either prior to or at the convention must be so

designed that only the persons who may be legally solicited are in fact solicited.

Although the Commission recognized that the statutory restrictions on solicitation

may limit the use of fundraisers of this type at conventions attended by persons

who may not be legally solicited, the Commission is not empowered to waive the

statutory requirements.

This response constitutes an advisory opinion concerning the application of

a general rule of law stated in the Act to the specific factual situation set

forth iii your request. See 2 U.S.C. §437f.

Dated: September 2, 1976.

[15214] AO 1974-50: Providing Tee Shirts for Campaign Committee

C.

name on them and to provide the campaign committee with a contribution for each
shirt sold. Answer to Gordon K. DurnlIl Treasurer, Friends of Dick Lugar

Committee.•

This letter responds to yours of July 6, 1976, requesting an advisory

opinion as to the applicability of certain provisions of the Federal Election

Campaign Act of 1971, as amended (the "Act"), to the circumstances described in

your letter. You advised that the Friends of Dick l.ugar Committee (Committee)

has authorized Logo 7, Inc., an Indiana corporation, to produce and market a

shirt bearing the candidate's name. You further advised that the committee,

apart from distributing order forms to campaign workers who in turn redistribute

them to potential contributor/purchasers, is not involved In selling the shirts

and will incur no expenses. The corporation will transmit to the Committee a

$1.00 contribution, earmarked to the campaign, for the sale of each shirt. You

requested an advisory opinion as to whether this type of arrangement with the

corporation would be permitted under the Act.

2 U.S.C. §441b(a) states:

"(a) It is unlawful for any . . . corporation whatever

. . . to make a contribution or expenditure in connection with

any election to . . . (Federal) office.

The term "contribution or expenditure" is defined in 2 U.S.C. §441b to

- include:

"any direct or indirect payment, distribution loan, advance,

deposit, or gift of money, or any services, or anything of value

. . . to any candidate, campaign committee, or political party

or organization, in connection with any election to . . . [Federal

office] . • ." (Emphasis added.)

The fact that expenses of producing and marketing the shirt are paid entirely

by the corporation results in the Committee receiving something of value from the

corporation. The corporation is effectively advancing funds to assist the

Committee in a fundraising effort and is also serving as a conduit in providing

a contribution to the Committee for every shirt that is sold. For these reasons

0

) 1976, Commerce Clearing House, Inc.
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this activity is clearly distinguishable frow the facts presented in Advisory
Opinion 1975-15 wherein the Wallace campaign itself purchased and sold various

campaign related items as a fundralsing method, Therefore, this type Qf

arrangement would be unlawful under the Act.

This response'constitutes an advisory opinion concerning the application of

a general rule of law stated in the Act to the specific factual situation set

forth in your request. 2 U.S.C. §437f.

Dated: September 2, 1976. .

[ 52151' AO 1976-51: Informal Discussion Croup

(A group which discusses foreign policy and determines to make contributions

to certain candidates is a political committee. Answer to Robert N. Thomson,
Esquire.]

This is in, response to your letter dated February 9, 1976. requesting an

advisory opinion on behalf of the Democr-3tic Senatorial Campaign Committee, a

political committee registered pursuant to the provisions of the Federal Election

Campaign Act of 1971, as amended ("the Act").

The request sets out the following facts:

There are a number of individuals, commonly acquainted,

who live in various cities throughout the United States. These

individuals share.a common concern about a particular aspect of

United States foreign policy. From time to time they communicate

with one another by telephone to discuss the possibilities of

petitioning their elected representatives and other decision-

makers in the Federal government. Occasionally, these individuals

may meet personally to discuss such matters.

The individuals belong to no organized group. There is no

group headquarters nor are there any group employees. The

individuals maintain no joint bank account where funds are

commingled. The individuals are bound together only by a common

concern about a particular aspect of United States foreign

policy, by personal friendship, and by a common ethnic heritage.

Incidental to their discussions concerning foreign policy,

the individuals may discuss among themselves the advisability of

individualiy supporting one or more Federal candidates with

political contributions. If certain of the individuals are so

inclined, thvy may make political contributions on personal checks

payable to candidates or political committees, These individuals

may also solicit others In their respective communities to make

similar contributions. All such contributions are within the limits t4

prescribed by 18 U.S.C. §608(b) (now 2 U.S.C. §t41a(a)I and all
other applicable Federal laws.

These chcks may be collected by one of the individuals for c
the sake of convenience and delivered in a batch to a Federal

candidate or his campaign committee. The candidate or his

committee will, of course, disclose the name of the individual

contributors, as required by 2 U.S.C. §434. No attempt is made

to avoid disclosure of names of individual contributors.

The expenses incurred by these individuals in communicating

with one another in the fashion described above are primarily
directed toward discussing their cosuon conzern with United

States foreign policy. When all such individual expenses (as

distlnguished from contributions) are taken together, they may

exceed $1'000 in a calendar year.

A7ML
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February 13, 1976

Mr. Robert Strauss
Chairman
Democratic National Committee1625 Massachusetts Ave., N.W.Washington, D. C. 20036

Dear Bob:
Although the outside POssibilityremains 

that some billing may straggle in
wfor super slide ue by stations, we fee thaL Lh is improbable. hereiore,

this letter will serve to settle accounts for the July 26-27, 1975 DNC
Telethon with the understanding that future billing, if any, will be quicklysettled.
In a letter October 31, 1975, we attached a check for $110,000 on account
for an indicated rebate of $116,443. We withheld the $6,443 as a contingency
for additional billing for super slides. Consequently ehe $19,250 rebate
attributable to super slides as indicated in that letter was, in effect,
reduced to $12,807 in order to preserve the contingency for additional

-' billing. The gross billing figure, which we now hope will be final for
super slides, is $48,990.69, which becomes $32,660.46 after granting the

one-third Political discount. The gross billing for super slides known
last rail and used as a basis for the rebate listed in October was $44,624.41,
which nets out to a rounded $29,750 after Political discount. This leaves

a net difference in cost to you of $2,910, which, when subtracted from the
aforementioned 

contingency reserve of $6,443, leaves a rebate due the DNC
of $3,533, check attached.
Bob, our very best wishes go to you and Kitty. If we can be of any furtherservice, please let us know.

Very truly yours,.

Charles C. Allen -

Att.

C : V~



Vendor name Check no.

Democratic National Cormittee 294001

QWF" ~ It .0.

Aice Invoice number Our reiarence Gross invoice amount Discount Net invoice amount

02116 22-0005 3,533.00 3,533.00

This check in full sltlement of listed Items.
All applicable discounts have been deducted.
No receipt is required.

C-,

Remittance statement Amount remitted>

.i~I

1
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0 Ameilm Broadcasting Company
1330 Avenue of the Americas. New York. N.Y. 10019

Please later to check number when making inquiries9



*: VAtta ent 8 9- 5.
Page 1 of 5 to4 ^" /pf

FEDERAL ELECTION COMMISSION*

1325 K SIRI[I N.W.
W,\SHING 1ON, ).C 20463

sa August 24, 1979

MEMORANDUM TO: Bob Costa/Dan Boyle

THROUGH: Orlando B. Potter
Staff Director / P

FROM: William C. Old er

SUBJECT: Audit of Citizens For The Republic

The Office of General Counsel has reviewe6 your imemorandum

r of July 11, 1979, concerning certain matters noted during..

C39 the field work of the audit of the Citizens for the Republic

C0 1("CFTR"), and referred to this Office for legal analysis and

opinion. The Office of General Counsel is of the opinion

that these matters noted by the auditors may involve violations

of the FECA and therefore should be referred to this Office

for possible compliance action.

The first issue concerns the receipt of a $25 per person

charge to defray a "luncheon expense" which was paid by

individuals and by corporations for their representatives

attending CFTR seminars. (There was no charge for attending

the seminars). You state in the memorandum that CFTR did not

consider these receipts to be contributions, thus creating a

possible reporting problem as well as a possible illegal

corporate contribution.

In light of the Commission's determinations in Advisory

Opinions 75-15 and 76-22 that payments made to a political

committee are contributions even if something of value is
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received in return, it would appear that such payments to

defray luncheon expenses should have been reported as con-

tributions by CFTR. This is especially true where such

payments were made by corporations, as 2 U.S.C. S 441b

defines a corporate contribution as "any direct or indirect

payment ... to any candidate, campaign committee, *.in

connection with any election...", and t.-hose funds received

by CFTR would be available for use in connection with a

federal election. See also, AO 79-17, 79-2, and 78-46. At

minimum, such payments would be contributions to the extent

they exceed the actual cost of the lunch charged to CFTR.

Therefore, this issue should be referred to the Office of

General Counsel for possible compliance action.

The second issue noted in the memorandum concerns the

relationship of CFTR to the Citizens for the Republic
1/

Education Fund (Ed Fund). Your memorandum states that

1/ According to a statement of purpose and organization
prepared for the auditors by the General Counsel of the
Ed Fund (Attachment II of your memorandum), the Ed Fund
is "an independent, non-profit research and education
institution established to develop and disseminate to
the public information on current issues of public policy
and on citizen participation in the political ... process."
The Ed Fund does not support candidates in state or federal
elections. The Ed Fund is in the process of being incor-
porated under the laws of the State of California.

1
*
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the Ed Fund does not make any direct solicitations for funds,

and that apparently most contributions to the Ed Fund are a

result of CFTR solicitations or corporate contributions to

CFTR endorsed and deposited to the Ed Fund account. You

further state that CFTR receipt and expenditure records

indicate that CFTR paid $13,001.66 for expenses categorized

as for the use of the Ed Fund, and that in December 1978 the

Ed Fund transmitted seven checks for a total of $13,001.66

to CFTR foL- expenses incurred and services rendered from

- November 1977 through January 1979. One of these payments

made on December 20, 1978, was an advance payment for "Seminar

Services" to be provided in January 1979.

The above facts present several problems. First, with

reference to the corporate contributions to CFTR that are

deposited in the Ed Fund's account, such corporate payments

would still appear to be corporate contributions made to

CFTR in violation of 2 U.S.C. § 441b(a). Under the Act and

the Commission's regulations, a political committee may not

accept or receive corporate contributions. 2 U.S.C. § 441b,
9

11 CFR 114.2(c). To the extent CFTR endorses.checks dr~wn

on corporate funds and made payable to the committee, CFTR

has "received" such a corporate contribution even if CFTR

transfers these funds to another entity such as the Ed Fund.
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The payments made in December 1978 by the Ed Fund to

CFTR totalling over $13,000 also appear to be unlawful con-

tributions in that they exceed the $5,000 contribution limit

of 2 U.S.C. § 441a(a)(C). As stated previously, such payments,

even as repayments for goods or services rendered, are con-

sidered contributions. See AOs 75-15 and 76-22. At the very

least, the $2,000 paid as an advance for future expected

services represents a direct contribution, 2 U.S.C. 431(e),

, and should have been reported as such. Furthermore, as the

- Ed Fund account contains corporate contributions and funds,

payments by the Ed Fund to CFTR may be indirect corporate

contributions prohibited by 2 U.S.C. § 441b(a). In light of

the foregoing, the matter should be referred to the Office of

General Counsel for possible compliance action.

One other point should be noted. Your memorandum

C' states that the auditors informed CFTR's assistant treasurer

that the Ed Fund could pay CFTR's expenses and then be

reimbursed by CFTR. The assistant treasurer questioned

whether such a procedure could result in Ed Fund expenditures

to influence federal elections, but the staff replidd such a

procedure was apppoved by the Commission. However, this Office

is not aware of Commission approval of this procedure in a

factual situation such as the one presented. Although

AO 76-72 sets out such a procedure, that Advisory Opinion

Request was made by a state party committee and is not necessarily
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applicable beyond that context. The situation presented

here can be distinguished in significant aspects. CFTR and

the Ed Fund are not party committees, nor do they represent

two accounts of one committee. See 11 CFR 102.6. Rather,

CFTR and Ed Fund are two separate entities. Thus, the Office

of General Counsel does not agree with the advice and assurances

given by the audit staff to the assistant treasurer concerning

the payment of CFTR operating expenses by the Ed Fund.

I
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To Chairman White *i

From: Cecil M. Cheve,.

Date: April 9, 1979

Re: Merkle Press - Old Debt

I have spoken with Charlcs Lockycr twice this past
week regarding the DNC debt to Merkle Press. The basic
dispute involves $99,124.29 of debt which we have not
carried on our D]C books since 1972 when the 72 Tilethone
receipts were used to settle debts at 25% of their value.
Nerkle received a checek with such a notation on -the re-
verse side of the check, yet, also received a cover letter
from a Dusty Cunningham saying the debt was still owe'd in
fu.l.

In talking with Mr. Lockyer, he states he is a long
time Democrat; a friend of Bob Stra uss; and usu.lly prints
the Convention programs.

However, he refuses to talk any settlement with me,
nor explain why he would not settle the debt along with
other "good Democrats" i 1.972.

Can you vC-rify for me the standing of Chac.lIes Lockye:.r
as a long time Democrat as well as any other comsidc..a-ions
I should keep in mind V-hen negLotiabng with r. Lock,]yer-' the
pa ment of the debt - no.,,- totalling $128,652.70 as a result
of subsequent work done.
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Democratic National Committee
2600 Virginia Avenue, N. W.
Washington, D. C. 20037

CUSTOMER ORDER NUMOER .,ERKLE PRESS JOB NUSBER INVOICE DATE

54800 July 31, 1972

Additional Charges for meter postage, air and
ground express - Convention Program
First Edition
(Base Printing Billed on June 20, 1972)

RESALE OR EXEW.TION NUR

370? ~I
-~...---..-. .......----.

$ 4,354.17

.': *4 P

TELEPHON1E
832 - Ej 420

SOLD TO:

r0)

TERMS:
NET CASH



SOLD TOI Democratic National Committee

2600 Virginia Avenue, N. W.

Washington, T. C. 20037

b ,?R 3R tUc~i f'KLE L ~ OONMr INVOIC I,

60200 July

A q '1
;~K} \

TERMS-

N ET CASH

31, 1972

Additional charges for meter postage, air and

ground express - Florida Edition of

Convention Program
(Base Printing Pre-billed on June 20, 1972)

RESALE OR EXEMPTION NUBER--

ad%- 702-
ad'.j...

$ 2,217.29

$. I, .r~

.I T.7"

.1 ':1*3

3.

I HV:O1BCE

TERMS: NET CASH

cUwTsimc 91ohset No.
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N'ATIONAL C M MIIT TiLE 1625_.ifisalus-,.tsAie., N. s I$ $_hinqion, D.C. 20035 (g0)2)7 7.59oo

* July 19, 1979

Mr. Charles N. Lockyer
Pubco Corporation
11200 Prospect Hill Road
Glenn Dale, Naryland 20769

Dear Mr. Lockyer:

We'have made a careful review of the account balance owedby the Democratic lational Comrmrittee to Merkle Press, and mustconclude that the current- outstanding balance is not $128,652.70
as you state in your letter: to us.

Because of our relationship, we reqret that this misunder-standing has occurrcd. 'neverthel.ess, our review confirms thatMerkle, along with num erous oth co.-_porate creditcrs, agreedwith DNC in September 1972 to accept 25% of the "old debt" owedMerkle. This "old debt" had be.:en incurred originally by the
, Humphrey campaign in ]96. and then assumed by DNC in 1972.Merkie i-eceived the Fum nf $33,041.44 in full settlementr of i.ts- Humphroy related debt.

After this settlement Merkie printed material for the 1972Convention. The -cco.-t balance for this work %.Vas $29,528.4.],ane, DNC reduced this account balance 7ith a $10,452.29 pa..ent
- in arch 1976. Our bai.arce due "-erkle at this time is $19,075.82.

1'ain, 1 do -rc.ir- thzt awe have had a -niunlerstanding. .heDNC hps always admired tln, wIor- of Merkle Press, and would honethai there can be an cpportun-t. in the f-tur3 for you to do"
priting work for us.

S4 _cerely,

John C. t'hjte
Cha i rc..an
Deocratic Nationa. Comnittee
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TO: FILE

FR: CECIL CHEVES

DATE: Anril 25, 1979

RE: MERKLE PRESS

I have now established most of the underlying facts regarding
the Merkle Press "Old debt" which the DNC thought was settled at
25% out of 1972 Telethon Funds. Apparently $99,124.29 of debt
is at issue.

in 1972 it is believed that the DNC owed Merkle $132,165.76
(33,041.44 x 4) for debts incurred in the Humphry campaign.
Additionally the DNC owed Merkle $29,528.41 for work done by

"' Merkle for the 1972 Convention program.

1" A telethon was planned in 1972 to raise funds particularly
e for the "Old debt". Prior to the telethon, a letter was mailcd

to all creditors, including Merkle, with a precisely stated
proposal offering a settlement at 25¢ on the dollar for each
creditor's debt. if the creditor was interested, it should respond
to the DN4C.

Dusty Cunningham (548-9194) recalls the Merkle Press debt
. clearly. He said that he had once worked for Merkle and knew

the personnel (but does not know Chick Lockyer). When Merkle
responded to the proposal, Dusty visited the offices of Mler-kle

- Press and met with Bob Baerlin and Sol Kullen. So]. was a
family friend.

During the meeting, which occured probably in September 1972,
Dusty took "ribbing" from Merkle because he had just left Yerkle'3
payroll and now w.7as embarrassed to return to offer 25¢ on the
dollar. Dusty went to Baerlin because he was the guy doing
work on accounts. Dusty's approach was "here I am; I dm prepared
to s~tle if you are."

It is clear in Dusty's mind that a settlement .;s reached.
First, the tc_-,ms of the Telethon Trust reouirad payment of funds
only for Old debt. Second, Straus.F made it clear that s- ttlem-ents
at 25 . were to be ",cross the board". It ',wzas an "either, or"
situation. If a creditor w:ould not accept 25% then no noney was
given them out of the Telethon Trust. Third, for farce amounts,
such as the $23,041.44, Dusty made certain the above criteria
was met.

The only contingency that IMerk-e 1 rade to vi-isty wus that the
"current" debt for the 1972 program be paid in full.

After the meetina,. Tmsty went back to his offic- nnd drew
uo th,,,e ;Iemo and h-d -, lraun sicn .he (-,) -- I- T i-.......
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/ .have let Bob sien it if a settlement had not been reached because
Bob was adamant that everyone be treated the same. Dusty's memoreflects that the "current debt" means the 1972 Convention programdebt, and does not refer to the nld Debt of 1.968.

Apparently the Controller of Merkie, John Fleishell, mis-
interpreted the memo -- thus his involvement in sending
balancr. due on September 28, 1972 and on one Auditcrs report dated
April 21, 1975.

I will write Merkle to ascertain what was the amount of the
Old debt and also the application of a $10,452.59 payment, before
I tell Ilerkie we will not pay the $99,124.29 they claim.

*Gie denial will be based upon an agreement between DNC
and rerkle and if pressed,we can also rely upon the Statute of
Limitations.

July 18, 1979

A review of the invoices mailed by Merkle Press to DNC shows
t that in 1972, after apparently crediting a $33,041.44 payment on

Septcmber 20, 1972, the balance due Merkie was $99,124.29 for the
"old debt" (acknowledged by their Controller John Fleishell to be
.$99,124.99 as of September 28, 1972.)

This figure - $99,124.29 - is the amount which DNC disputes
that it owes to Mierkle at this time. Rather the DNC account shows
that it currently owes $19,075.82 to Merkle. This latter figure
is arrived at in this manner.

Apparently while the settlement was being effected in 1972,
DNC and Merkle transacted other business for the 1972 Convention
program. The billings represented S29,528.41 according to Merklie's
most recent invoices for the 1972 work.

By adding the two sums of $29,528.41 and $99,124.29 one gets
the total of $128,652.70. This correlates with the figure cf
$128,652.70 .hich is demanded in MerkL.e letters of July 17, 1D78
and Marchl 27, 1979.

This figure of $126,E52.70 is incorrect for 2 reasons.

First, it includes the disouted sum of $99,124.29 for which
the D,.C'z cosition is that an accord and satisfaction was reached
in -1972. Sir.moly stat an aareemen'_ was reach d in 1972 that
DNC should cive 255! of the old debt and %I4rrk.e %;ould accent that
sum in sat zf:tion of th , old debt which I:erkle could hen enforce.
The old de)t was then dischraed.
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Second, the sum does not reflect a payment of $10,452.59 by
DNC on March 24, 1976. This Dayment was made with the intention
by DNC to reduce the "current" balance of $29,528.41. The
$10,452.59 payment was specifically for three Convention related
jobs. These jobs are 155861 for $3,157.71; #!57997 for $3,735.79;
#6J.677 for $3,558.99.

However, in speaking with Chick Lockyer by telephone on
May 16, 1979, he says that the payment was credited to the old
debt and that therefore the balance now due should be $128,652.70 -

$10,452.59 = $118,200.11.

Other factors to consider are:

1.) Chick Lockyer spoke with Chairman White last year and
claims that White acknowledged the debt. Arguably, a novation
could have occurred. Howeve;', in fact it could not have for (a)
there was no substitution of a new debt for the old one, since

, in Ierkle's mind the old debt amount continued and (b) a novation
must be based unon consideration and none existed because Merkle

' could not forbear to bring litigation on the old debt with the
statute of limitations having previously expired.

2.) I have researched the statute of limitations for bringing
an action on this debt. The statute is, three years in D.C. (see
Mike Grealey's memo in the file); and in Maryland, the statute is
four years on contracts for sle of personal property (UCC S.2-725)
and is three years for any civil action at law for which no spe-

r- cific period is provided by Code. All contracts ;ihich are under
seal or for oromissory notes have a twelve year stitute. This
latter category would not include us.

Therefore, after .the accord and satisfaction of the old debt
• in 1972 through payrent of S33,041.44, the current debt of $29,528.11

survived because it pertained to the 1972 Convention work. DNC
then paid $10,452.59 on account to reduce the $29,528.11 to a new
balance of $19,075.82. This is the balance that D.NC now owes.
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... y 12, 1975

Mr. JchnAIMT6s'ell
Contirl ler
Merklc Press, Inc.
810 .Riode Islnd Avenue, N. E.

I n , D.C. 20018

-Dear r. Fleishell:

Our aulitors Arthur t-Aers-on and Co.,, have Sharw1 with ire your
aonfiriation of outstanding balance. i1edless to say, I wras
shockcd when iu inc1ucled an item of $99,124.29 which youI Say
is th, hxl1inoo from the 19E 8-70 Debt. In re wi .ing our corres-
pcWo,&nce, the letter sent to ?elle Press m.f0red 25% in full
settlrrznt. Thswas accxetix! and paid 17y cur cdliE ~19for
$33,041.44, whici was pro.r.ly enKorsed nx a settlan.nt of "fill
fina-l aid ccrplete payiemnt". A cocy of thc letter 3N.1 the dhmck
is enclosed 6or your inforration. *L r. FIcishell, if we did not
have rthe ac _ptixlce s ac rwledcaent of tha settlemmrt by your
c ay, we would not have issued the deck.

We hpe this clears the ratter.

Sincerely,

Dric M. Jaffe -*

QcTp?roller

2rclosure
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./1. COMMITTEE FOR THE RE-ELECTION OF A DEMOCRATIC CONGRESS

7WASHINGTON HILTON HOTEL. SUITE 6200
WASHINGTON. D. C. 20009

(20X) 332-207

7.o

,ERT S. sTrAU as
,; PETER MCCC.OUGH ----. ,Septeniber 20, 1972

EDWARD ENN".7 WILLIAMS

IrLCUleVC owl cro..
5.1o SICRCTR.. 

•

GEORGE LAMBERT BRISTOL

MEMORANDUM

TO:* " Mr. Robert Baeuerlein'

' FROM: Dusty Cunningham " .d'

RE: 1968 Debt . .

Enclosed please find a check in the amount of $33,041.44

-.. which I believe is 25% of the total amount owed Merkle

" by the DNC from the '68 debt. Even though the check is

" stamped as it is, the current debt stands as owed,in full :

by the DNC. You may address furt r correspondence on

.'4, that matter to Mr. Donald A Petrie, reasurer.

Thank you very much. ~/

0 IS?

* ..... . " " " ". • .'." ....**S*" 1 1 54

P~Ofl C NAT1o.A cOMmWeTE 197

TELEVTHON *Setf4~rO 
17

. . . 1-L

aord-VOf mer1 le PrCT anCd f~r-- $ O414

Thirtthre thosandfcrty one dollarsadfotforclS D3'

7 11 Debt . .

.-- . : . . . . . . .. ,. ., , * . a .!* . '• . .



? I _'~

I,.
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Pay
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order of

.IATIONAL COMMITTEE - 01

' SE 29 1971(
Me-.k 9 PesI-

Merkie Press1 Inc. TT-- : ,

No.

15-7

119

St~mber 20 1972

$ 33,041.44

Thirty-three thousand fort onedollars and forty four cents-- Dollars• .i'olr 'n.. fort .-.. ens-

The National
ELANK OF
WASHINGTON
Washington, D.C.

. . , - I " !

1968 Debt :S
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FEDERAL ELECTION COMMISSION
1.125 K SIR[ET N.W.
WASHINGTON.D.C. 20463

TIllS IS THE BEGINl11ING OF MUR f _ _ _ _

Date Filmed q10

Cameraman . b !-,
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Camera No. --- 2
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Republican
..National

Committee
E. Mark Braden
House Counsel

C03
Cathedne E. Gensior
Deputy House Counsel "

August 27, 1982 -

,--;

Kenneth A. Gross, Esq.
Associate General Counsel
Federal Election Commission
1325 K Street, N. W.
Washington, D. C. 20463

RE: MUR 1166/1180

Dear Mr. Gross:

I am writing in response to your letter of August 16th in regard to MUR 1180.
Your letter indicated that the Commission, on the 12th of August, 1982, ac-
cepted the conciliation agreement agreed to by the Republican National Com-
mittee.C

You state in your letter that provisions of the Federal Election Campaign Act
'7 prohibit any information derived in connection with a conciliation attempt

from becoming public without the written consent of the respondent and the

Commission. The Republican National Committee has no objections to auy in-
formation in relation to this matter becoming part of the public record.

If you have further questions in relation to this matter, please do not hesitate
to contact me.

Very truly yours,

E. Mark Braden

EMB:jd

Dwight D. Eisenhower Republican Center: 310 First Street Southeast, Washington, DC 20003 (202) 484-6639
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