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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C 20463

October 2, 1981

Mr. Alan R. Reuther
Assistant General Counsel
International Union, United
automobile, Aerospace and
Agricultural Implement
Workers of America - UAW
8LOU East Jefferson Avenue
Letroit, Michigan 46214

MUR 1072
Lear hr. Reuther:

Tnis is to aavise you that after an investigation
was conducted, the Commission concluded on September 29, 19g],
that there is no probable cause to believe that your client,
UaW and Uak-V-CAP, violated the Federal Llection Campaign Act.
Accordingly the file in this matter, numbered MUR 1072, has
been closea. This matter will become part of the public
record within 30 cays. Should you wish to submit any factual
cr legal materials to appear on the public record, please
dc so within 10 aays.

Ir you have any questions, please contact Stephen hims,
the starf memper assignea, at (202) 523-4060.

Sincerely,

By en%é%ﬁkk. Gross

Associate Generédl Counsel
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In the Matter of

United Autamobile, Aerospace
and Agricultural Implement
Workers of America (UAW)

and

BEFORE THE FEDERAL ELBECTICN COMMISSION

MUR 1072 (79)

CERTIFICATION

I, Marjorie W. Bmons, Recording Secretary for the Federal

Election Camission's Executive Session on September 29, 1981, do

hereby certify that the Conmission decided by a vote of 4-1 to take

the following actions in MUR 1072(79):

1.

Find no probable cause to believe that the
AW violated 2 U.S.C. §441b(b) (4) (%) (ii)

by soliciting contributions to UAW-V-CAP from
retirees;

Find no probable cause to believe that UAW-V-CAP
violated 2 U.S.C. §441b(b) (4) (&) (ii) by UAW's
solicitation of retirees on its behalf;

Find no probable cause to believe that UAW-V-CAP
violated 2 U.S.C. §441b(a) by knowingly accepting
contributions which violated 2 U.S.C. §441lb;

Find no probable cause to believe that UAW violated
11 C.F.R. §114.5(a) (2) for failure to include the
notice required by that section;

Find no probable cause to believe that UAW-V-CAP
violated 11 C.F.R. §114.5(a) (2) for its failure to
include the notice required by that section in the
solicitations conducted by UAW on behalf of UAW-V-CAP

Close the file.

Continued




Certification for MUR 1072(79)
September 29, 1981

7. Approve and send the letter attached to the
General Counsel's September 22, 1981 report.

Commissioners Aikens, McGarry, Reiche, and Tiernan voted
affirmatively for the decision; Coammissioner Thamson dissented.

Commissioner Harris was not present at the time of the vote.

Marjorie W. Emmons
Secretary of the Cammission

Attest:




September 23, 1981

MEMORANDUM TO: Marjorie W. Emmons
FROM: Phyllis A. Kayson
SUBJECT: MUR 1072

Please have the attached General Cuounsel's Report

distributed to the Commission on a 48 hour tally basis.

Thank you.

Attachment




BEFORE THE FEDERAL ELECTION COMMISSION

SENSITIVE

In the Matter ot

United Autonobile, Aerospace
and agricultural Implement
Workers of America (UAW)

MUR 1072 (79)

and

— e e N N e N N

Uahw-V-CAF

GENERAL COUNSEL'S REPORT

1. BACKGRUUIND

This matter was brought to the attention of the
Oftice of General Counsel by the Audit Division on
September 13, 1Y79. During an audit of UAW-V-CAP
(which covered the period uvanuary 1, 1977 through
March 31, 1979) it was noted that certain regional
oftices of tne UAW had organized annual "dollar drives"
which includea the solicitation of retirees. The issue
of whnether such solicitation of retirees was unlawful
was presented to this office together with the ancillary
issue of whether the solicitations niet the notice require-
ment ot 11 C.F.R. § 114.5.

un wecember 2&, 1979, the Office of General Counsel
subiitted to the Conunlssion thie First General Counsel's
Report. That report contained recommendations that the
Comiuission tind reason to belleve that:

1) tne UAW and UAW-V-CAP violated 2 U.S.C. § 441b(b)

(4)(a)(11) Ly soliciting contributions to UAW-V-CAP from

non=U&sW luenbers;




2) UAW=V-CAP violated 2 U.S5.C. § 44lb(a) by

knowingly accepting contributions which violated

S 441lb;

3) UAW and UAW-V-CAP violated 11 C.F.R. § 114.5(a)

(2) tor tailure to intform those solicited that the

guldeline in the solicitation materials was merely

a suyyestion and that the solicitees could contri-

bute less or nothing at all.
oUn January 3, 1980, the Commission approved the recommendations
ot the Cttice of General Counsel and on January 7, 1980, the
respondents were so notified.

Respondents, 1n thelr response of February 7, 1980,
auopted the position that retirees, as members of the union
in accordance with the Constitution of the International Union,
are not excluued trom the class of permissible solicitees established
by ¢ L.S.C. § 44lb(b)(4)(A)(11). Additionally, respondents asserted
tuat the solicitations conducted as part of the annual "dollar
arive" did not establish a "guideline" within the meaning of
TGt s BN St an) (v,

atter conaucting an analysis of the positions adopted by
responuents' reply briet, the Oftice of General Counsel prepared 1ts
prier recommenaing that the Commission tind no probable cause to
pelieve tnat eltinier Law or UAW-V=CAP violated 2 U.S5.C. § 441b(b)
(a)(m)(1l) or 11 C.F.ke s 114.5(a)(2). Respondents were mailed
a copy ot tne General Counsel's brief on July &, 1981. Acknowledge-

went ot receipt ¢f the Ceneral Counsel's brief was received on




17, 198l. ‘“Where has been no turther communication

respondents regarding this matter.

LLGAL ANaLYSIS

because there has been no aaditional comment by
responuents to the General Counsel's brief, the position
ot the Ufrice ot teneral Counsel remains the same as
that ennunclated i1n its brief which was circulated to

thie Commission on uvuly &, 19bvl.

111. KLCOMBLINUDATLIUN
i. Tne ctrice ot General Counsel recommends that the
Commilssion rind no probable cause to believe that:
a) the UaW violated 2 UL.S.C. § 44lb(b)(4)(A)(11)
LUy scoliciting contributicns to UAW-V-CAP from retirees;
b) UaW-V=-CaP vioclated 2 U.S.C. § 441b(p)(4)(A)(ii)
Ly ualw's solicitation ot retirees on its behalf;
c) UswW-V-CAP viclated ¢ U.S.C. § 441lb(a) by knowingly
accepting contributions which violated § 441b;
a) uah violatea 11 C.F.R. § 114.5(a)(2) for failure
to 1nciuce the notice regulred by that section; or that
&) Ualh=V-LaP violatea 11 C.F.R. § 114.5(a)(2) for 1its
Lallure to 1nclucue the notice reguired by that secticn
1n the soilcitations conauctea by UAW on behalf of

i hal # s
unh=-Vv=Cak.




2. Close the file.

3. Approve and send the attached letter(l).

Charles N. Steele
General Counsel

Assoclate General Cdunsel

Attachments
Letter to Responaents




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Mr. Alan R. Reuther
Asslistant General Counsel
International Union, United
autcrioblile, Aerospace and
Agricultural Imnplenent
Wworkers of America - UAW
sLOU Last Jefferson Avenue
Letroit, Michigan 46214

Re: MUR 1072
Lear Mr. Reuther:

Tinis 1is to aavise you that after an investigation
was conducteua, the Commission concluced on , 1981,
that there is no probable cause to believe that your client,
Lalw anu Lah-V-CAP, violated the Federal Llection Campaign Act.
accordingly the file in this matter, numbered MUR 10672, has
been closea. Tiuis matter will become part of the public
record within 30 cays. Should you wish to submit any factual
or leyal materials to appeer on the public record, please
do so within 1lU aays.

lr you nave any guestions, please contact Stephen Mims,
the stait memver assignea, at (202) 523-4060.

Sincerely,

Charles N. Steele
General Counsel




MEMORANDUM TO: Marjorie W. Emmons
FROM: Elissa T. Garr

SUBJECT: MUR 1072

Please have the attached Memo and Brief distributed

to the Commission on an informational basis. Thank you.




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

July 8, 1981

MEMORANDUM T0O: The Commission

FROM: Charles N. Steel%:y/ﬁﬁlf)/ckﬁﬁ\

General Counsel

SUBJECT: MUR 1072

Attached for the Commission's review is a brief
stating the pousition of the General Counsel on the legal
ang tactual issues of the aktove-captioned matter. A
copy of this brief and a letter notifying the respondent
of the General Counsel's intent to recommend to the
Conntission a finaing of no proktable cause to believe
was mailed on July 8, 1981. Following receipt of the
Respondent's reply to this notice, this Office will
nmake a further report to the Commission.

Attachiients
Le Brief
<. Letter to KRespondents' counsel




BEFORE THE FEDERAL ELECTION COMMISSION
July , 1981
In the Matter of
United Automobile, Aerospace MUR 1072
and Agricultural Implement

Workers of America

UAW-V~CAP

GENERAL COUNSEL'S BRIEF

I. STATEMENT OF THE CASE

During the period January 1, 1977 to March 31, 1979, the UAW,
on behalf of UAW-V-CAP made solicitations of contributions fromn
retired members of the union. These solicitations, part of the
annual "Dollar Drive," did not contain a notice to solicitees that
contributions could be made in any amount or that the Union would
be prohibited from taking any reprisals against or favoring any
ORI

These circumnstances were brought to the attention of the Office

of General Counsel by the Audit Division which identified the issues

during an audit of UAW-V-CAP pursuant to the Commission's statutory

authority under former 2 U.S.C. § 438(a)(8).

The solicitations raise the 1issues of (1) whether the retired
menbers are "memnbers" for the purpose of the solicitation provision
of 2 U.S.C. § 44Ib(b)(daya)yeri) and 11 C.E.R. § 114.5(g) (2), and
(2) whether the "Dollar Drive" anounted to the establishment of
a guideline which would require a notice to solicitees that they
were free to make contributions in any anount (including nothing

gt gkly). See DL ICGELR, § 8.5 (&)ktdl);




On January 7, 1980, the Commission found reason to believe
(1) that UAW and UAW-V-CAP violated 2 U.S.C. § 441b(b) (4)(A)(ii)
in soliciting contributions from retirees and (2) that the solicitations
contained guidelines for the amount of contributions but did not
contain the notice required by § 114.5(a)(2) of the regulations.
Respondents submitted a response on February 7, 1980, which
asserted that (1) the retired members are within the permissible
class of solicitees under 2 U.S.C. § 441b(b) (4)(A)(ii) and that
(2) the solicitations for contributions as part of the annual "Dollar
Drive" did not contain guidelines which would trigger the notice

requirement of 11 C.F.R. § 114.5(a)(2).

II. LEGAL ANALYSIS

Section 441b(b)(4)(A)(il1) of Title 2, United States Code,

makes it unlawful for a labor organization or its separate segregated
fund "to solicit contributions to such a fund from any person othevr
than its members and their families." Under 11 C.F.R. § 114.1(e),
"members" are defined as "all persons who are currently satisfying
the requirenents for membership 1n a membership organization ...

and in the case of a labor organization, persons who are currently
satisfying the requirements for membership in a local, national,

or internaticnal labor organization.” Section 114.5(a)(2) of the
regulations aliows a labor organization to include a suggested guide-
line for contribution amounts 1n the solicitation but, where such

a guideline is utilized, reguires that the solicitees be informed




the guidelines are merely suggestions and that the individual
is free to contribute more or less than the guideline suggests and

that the labor organization will not favor or disadvantage anyone

by reason of their contribution or their decision not to contribute.

A. Retirees as members

Article 6, Section 19 of the UAW's constitution (adopted in

May, 1977) provides that "any member in good standing who is retired,
shall be entitled to a 'retired membership status.'"” While this
provision exempts such members from the requirement to pay dues,
it affords the retired members "all the privileges of membership,"
except the rights to vote on strikes and proposed contracts and
to participate 1n elections for shop stewards and committeemen.
Retirees may hold elective office at the local or international
union level, although that right is restricted by the union's inter-
pretation of Article 6, Section 19:

Under this Section, retired members are

eligible to run for any office except

for ... offices which require the presence

of a member elected in the plant ...

A retired member would also be ineligible

to run for a Local Union Executive office

where election to that executive office also

autcmatically made him a member of a Bargaining

Committee or any other such office which

required seniority in a particular unit,
diwision, or depattment of the plant.




The interpretation also further acknowledges the retired members'
right "to participate in any and all elections conducted on a local-wide
basis.” Thus, while some restrictions apply, retired UAW menbers
enjoy significant participatory rights and may exert some degree
of influence in the union's decision-making.

The present circumstances differ from those presented in MUR 773
where the Commission found reasonable cause to believe the International
Organization of Masters, Mates and Pilots (IOMMP) violated
2 U.S.C. § 441b(b) (4)(A)(ii) by soliciting IOMMP pensioners/retirees.
There the pensioners/retirees could not vote on referenda or constitu-
tional amendments, were ineligible to vote in any IOMMP elections,
and could not hold any office in the IOMMP,

The precise issue here involved has not been addressed in Commission

advisory opinicns or case law. In Advisory Opinion 1977-67 the

Commission held that persons with specified rights and obligations

vis-a-vis the Public Service Research Council (PSRC) could be solicited
as "members." It was stated that "a person can only be considered

a member of an organization if he or she knowingly has taken some
affirmative steps to become a nember of the organization" and that

"[i1]f the membership relationship 1s to continue it must be subject

to periodic renewval." The Commission further required that there

” 1]

be "a predetermined minimum anount for dues or contributions" and

that any waiver of ducs be granted "on the basis of predeternined

specif1c criteria." However, Advisory Opinion 1977-67 did not




involve a labor organization and did not deal with persons who had
the right to vote on issues or officers of the organization. In
reaching its conclusion, the Commission stated:

In each instance where members do not

have direct and enforceable participatory

rights in the organization -- such as those

held by a shareholder or union member --

facts must be examined before a determination

can be made that a membership relationship

exists.
Thus, where members do have direct and enforceable participatory
rights in the organization, there is argquably no need to meet all

of the various criteria referred to in Advisory Opinion 1977-67.

Federal Election Commission v. National Right to Work

Committee, Fed. Elec. Camp. Fin. Guide (CCH) ¢ 9122 (D.D.C.

1980), appeal docketed Nos. 80-1487, 80-1488 (D.C. Cir. May 7, 1980)

dealt again with a non-labor organization and with persons who had
no right to vote on issues or officers of the organization. In this
context the court stated:

At the least, [the term "member"] denotes

a formal relationship in which a person,
whether specifically described as a member

or not, has specified rights and obligations
vis-a-vis an organization. In addition,
"membership" assumes some right to participate
in the organization's direction, as well as an
obligation to help support the organization
through regular financial contributions.

Thus, with regard to non-labor organizations, the court generally
followed the concepts enuncilated in advisory Opinion 1977-67. Howevuer,

the decision does not resolve the 1ssue presented 1n the present

matter.




While it is true that retired members of UAW do not have to
pay union dues, the General Counsel does not view this as an absolute
bar to being a "member" of a union within the meaning of the Act
and regulations. Respondents have pointed out that only by having
been an active dues paying member prior to retirement can a person
become a retired member of UAW. In that sense, then, an obligation
to financially support the organization has been satisfied. Respondents
explain that the waiver of dues for retired members is premised
upon bona fide policy considerations, i.e., that retirees often
must live on reduced income.

The participatory rights that UAW retirees enjoy appear to
have produced significant beneficial impact. Retirees, through Retired
Worker Chapters and Councils as well as official positions within
the local unions, "exercise a powerful voice in determining what

the Union's pricrities will be at the bargaining table," according

to respondents. 1/ Respondents refer also to active support by the

Union of "legislation of direct concern to retirees, such as the
Employee Retirement Income Security Act of 1974 ... and Medicare." 2/

Such actions demonstrate that the voting rights given to UAW retirees

¥ Respondents i1llustrate the success of this relationship

in the negotiations between UAW and the "Big Three" auto
companies which resulted in "significant increases in the

levels of pension benefits for nembers who had already retired."

2. @nalsoitncifiationtciaatar o S e e rpEmnNI 2RO EA E Eacin et s)
from UAlL Region 1-D includes a statement that the union will
press for legislative action to "amend the National Laborv
Relations Act to make 1t mandatory for employees to bargain

with Union Representatives over proposals affecting Retirees."




have meaning. 3/

3/ It should be observed that there are other statutory provisions
which have relevance to the legal status of retired union members.
For example, 29 U.S.C. 401 et seq., provisions of the Labor Management
Reporting and Disclosure Act of 1959 (LMRDA), grant union members
equal rights to vote and nominate candidates and to run for and

hold union office. See 29 U.S.C. §§ 411, 481(e). The term "menber"
is defined as "any person who has fulfilled the requirements for
membership in such organization ...." It is important to note that
the regulations promulgated by the Secretary of Labor provide that
"[t]he right of retirees to vote may be restricted to the extent
provided by the constitution and bylaws of the labor organization."”
29 C.F.R. § 452.93. Thus, it appears that retirees are included
within the protections given "members" under LMRDA.

Court decisions interpreting provisions of another statute,
the Labor-tManagement Relations Act (LMRA), 29 U.S.C. § 141 et seqg.,
indicate that retirees do not always enjoy the benefits that active
enployvees have. For example, in Allied Chemical and Alkali Workers
v. Pittsburgh Plate Glass Co., 404 U.S. 157, 168 (1971), it was
held that retirees do not qualify as "employees" under 29 U.S.C.
§ 152(3) and that the union did not have a statutory right to bargain
over benefit increases for retirees. In Toensing v. Brown, 528
F.2d 69 (9th Cir. 1975), it was held that a union's duty of fair
representation does not require that benefits of retirees be absolutely
equal with those of active employees. However, these decisions do
not address the issue of whether retirees may be deemed members
of the union. Rather, they focus upon whether the rights and obligations
of active enployees vis-a-vis employers must be extended to retirees.
Moreover, these decisions plainly acknowledge that a union may represent
retired nembers to the extent that an employer agrees, as long as
the rights of active emnployeces and the vested rights of retirees
are not disturbed.

The restrictions placed on retired union nenbers by case law
under LMRA do not precluwde treating retirees as "nembers” solicitable
under 2 U.S.C. § 441b. While such restrictions may partially explain
why retired UAW members do not have all of the voting rights of

- &

active enmployee members, they do not modify the fact that retired
UAV members have substantial participatory and voting rights.




The UAW has extended significant rights to retired members.
As already noted, these rights are acknowledged in the union's
constitution. The establishment of the participatory rights of retirees
has resulted in a strong voice on behalf of the retirees; a voice
which has resulted in substantial representation of retiree interests
by the union both on matters dealing with the auto companies as
well as issues affecting potential legislation in the Congress.
Because, in the General Counsel's view, retired members of

the UAW qualify as "members" within the meaning of the Act and
regulations, it was permissible to solicit them for contributions

and no violation of 2 U.S.C. § 441b(b)(4)(A)(ii1) occurred.

B. Notice Reguirement of 11 C.F.R. § 114.5(a)(2)

Section 114.5(a)(2) of the Commission's regulations provides:

A guideline for contributions may be suggested
by a ... labor organization or ... [its] separate
segregated fund, provided that the person soliciting
or the solicitation informs the person being solicited -

(1) That the guidelines are merely suggested; and

(ii1) That an 1individual is free to contribute nore

or less than the guidelines suggest and the ...

labor organization will not favor or disadvantage
anyone by reason of the amount of their contribution or
their decision not to contribute.

A ... labor organization or the separate segregated fund of
either may not enforce any guideline for contributions.




In the solicitation letters of September 20, 1977 (Attachment
1), and May, 1979 (Attachment 2), retired members are requested
to contribute to the annual "Dollar Drive." Although both letters
ask for a dollar or more, there is no specific guideline provided
which, for example, equates the amount of the contribution with
a specific rate based upon the number of hours worked. 4/ Both letters
do, however, provide for a minimum contribution to be eligible for
entry in a prize program. This does not, however, affect the amount
which may be contributed towards the dollar drive but merely establishes
a basis upon which individual contributions may become eligible
for a drawing in which a prize is to be awarded. No automatic witholding
from compensation is utilized and the solicitees are encouraged
to send in their "dollars" or check for the amount of the contribution.
In view of the circumstances, it does not appear that an actual
"guideline" within the meaning of the regulations was established.
Accordingly, in the General Counsel's view, the notice reguirement
of 11 C.F.R. § 114.5(a)(2) is not applicable to the solicitations

at issue.

4/ In Advisory Opinion 1979-60, a guideline which provided
for a contribution based upon a specified rate per hour worked
was held to viglate 11 C.FE.R. § 1ll4.5(a){2) to tie extent

that the solicitation did not make readlly apparent a nethod
biz which an alterpative wrtholding amaunt coulg Be lndlcated.




II. General Counsel's Recommendation

The Office of General Counsel recommends that the Commission
ind there is no probable cause to believe that respondents United
utomobile, Aerospace and Agricultural Implement Workers of America

114.5(a)(2).

(_,/Q(,wu{ 7}{7‘,& “ o

Charles N. Steele RN \\
General Counsel

ttachments
- letter of September 20, 1977
- letter of May, 1979

- letter sent to respondents' counsel




III. General Counsel's Recommendation

The Office of General Counsel recommends that the Commission

find there is no probable cause to believe that respondents United

Automobile, Aerospace and Agricultural Implement Workers of America
and UAUW-VCAP violated 2 U.S.C. § 441b(b)(A)(4)(ii) or 11 C.F.R.

§ 114.5(a)(2).

%LL&.& f/fvéa /L,{(J[

Charles N. Steele
General Counsel

Attachnents

l -~ letter of September 20, 1977
2 = lsRe e R Tor{id ke Sl

- letter sent to respondents' counsel
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- BO\H d44 EAST OELTUINE AVEMUE,
? . GRAND RAPIOS
Grond Repids, Michigan ! . 6 PMONE 943.4100

INTERNATIONAL UNIOM, UNITED AUTOMOEILE, AEROSPACE & AGRICULTURAL IMPLEMENT WORKERS OF AMERICA-UAW

OOUGLAS FRASER . . . . . PRCSIOINT EMIL MAZELY . . . SECRCTARY.TRTASURER IRVING BLUESTONE . ., VICL-APESIDINT
AT GREATHOUSE . . .. VICE.PRESIOENT KEN BANNON VICT PRESIOINT MARC STEPP
MARTIN GERBER . . . . VICE.-PRESIDINT ODESSA KOMER VICE . PRESIDEINT DENNIS MCDERMOTY , , VICL.2RES:3INT

September 20, 1977

Greetings:

The 1976 Region 1-D Dollar Drive was an outstanding success. The
response and ccantributions from Retirees of $12,113.42 was of
great significance. A total of $86,012.45 was raised. At all
Regional meetings since the 1976 Dollar Drive I have recognized
the achievements of the UAW Retirees in the Dollar Drive.

In Michigan in 1978 we will elect a Governor, Secretary of State,
Attorney General, all U. S. Congressmen, a U. S. Senator, and the
State Legislature, both House and Senate. Campaigns are costly.
As you krow federal law prchibits the use of union dues for candi-
dates for federal orfice. To aid progressive candicdates wWe must

aise money via the dollar drlve for this purpose. I am again
“skwng your help in this year's CAP Dollar Drive.

es have many concerns and needs that can only be solved by
igent legislation in the U. S. Congress.
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The skyrocketing cost of health care and all medical costs are of
g:qst ccnceorn to all Americans. We can enact the Naticnal Healt!

urity Plan, which will relieve all of us of this heavy financial
vadtn. - .

that must be enacted to help Retirees include
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T ol Apeas HEmT e
.é‘\“‘“’::\]\ = k‘ ‘LIII DirzZiCcR, Recicit 4
£, b
~ ~e ¢
Y

DOUGLAS A. FRASER, PRCSIOLNT EMIL MAZEY. SECRETARY.TREASURLAR
VICE-PRESIDENTS
PAT CRKATHOUSE . KEN BANNON & DENNIS MC DERMOTTY U tRVING BLUECSTONET
ODLS3A KOMER 3 MARCELLUS STIPP MARTIN GERBER

REGIONAL OFFICE

TO: ALL RETIRED UAW MEMBERS RESIDING IN REGION 8 7124 AMZAZSAGCR ROAD

BALTIMOREZ, MMARYLANC 21207
PHONE: AREA CODZ 301.265.3800 -

Creetings:

The yecr 1979 will be a critical period for our Union with major cgreements open for negotiations
with cericin corporations.

A creat decl of cur Unien's energy and time will, therefore, be spent trying

to secure justice ond eaquity fer cur members ~ including retirec members who

worked for such corporations. However, we musi not forget thet what we gain
at the bergcining table cen ce jeccardized, or tcken away, in the legislative
hells of government, ‘

Shyr\.c‘(ermg ges cnd oil prlc
e solvad at bargaining tables.
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FEDERAL ELECTION COMMISSION

WASHINGION, D C 20463

July 8, 1981

CERTIFIED MAIL
RETURN RECEIPT REQULSTED

Alan V. Reuther

Assistant General Counsel

International Union

United Autconokile, herospace
and Agricultural Implemnent
Workers of America (UAW)

8000 East Jefferson Avenue

bDetrcit, Michigen 48214

Re: DMUR 1072
Dear MNYr. Reuther:

kasea on 1infeormation ascertained in the normal
course cf carrying out its supervisory responsibilities,
the tederal Llecticn Commission, on January 3, 15&0,
tcunc reascn tc bLelieve that the UAW and the United
Autc Workers Voluntary Community Action Program had
viclated 2 U.S.C. § 441b(b)(4)(A)(ii) and 11 C.F.R.
§ 114.5(&8)(2) and instituted an investigation of this
matternr.

After considering all the evidence available to
tle S the Office of the General Counsel is
prepared to reccmmend that the Commission find no
probable cause to belleve that a violation has occurred.
The Commlssion may or may not approve the Ceneral
Ccunsel's Reconnencation.

Submittec for your review is a brief stating the
of the General Counsel on the legal and factual
of the case. Within fifteen days of your receipt
notice, you may file with the Secretary of the
a briet (10 coples 1t possible) stating your
! issues and replying to the bLrief of the
Loun Three coplies of such brief should
torwarded ta the Ofitice of General Counsel, if
GCeneral Counsel's brief and any briet
submit will be considered by thie Commlssion
nc to a vote of no probable cause to
lation has occurred.




Letter to: Alan V. Reuther
Page 2

Should you have any questions, please contact Stephen
Mims, the staff member assigned, at (202) 523-4060.

Sincerely,

Charles N. Steele
General Counsel

»
o o

// \
A e

. i TR
e
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Kenneth A. Gross

Enclosure
Brief
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BEFORE THE FEDERAL ELECTION commission APR24 a)|: 38

In the Matter of

United Automobile, Aerospace,
and Agricultural Implement MUR 1072 (80)
Workers of America and UAW
Voluntary Community Action
Program

INTERIM INVESTIGATIVE REPORT #6

This matter involves the apparent solicitation of retirees
of the United Automobile, Aerospace, and Agricultural Implement
Workers of America ("UAW") as part of the union's annual "Dollar
Drive" for its separate segregated fund, the UAW Voluntary Commu-
nity Action Program ("UAW-V-CAP"). Also involved is the apparent
onission of a notice to solicitees that contributions could be
made in any amount and that the union would be prohibited
from taking any reprisals against or favoring any contributor.

The Office of General Counsel is presently reviewing the
draft of its brief in this matter. 1Involved is an analysis
of certain advisory opinions of the Commission, certain election
case law, and relevant statutes and case law under the Labor
Management Reporting and Disclosure Act of 1959 and the Labor-
Management Relations Act. This Office expects to circulate its

brief to the Commission within 30 days.

L et A\SEL (%
Date Char g eecle

General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D € 20463

NG
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FROM: MARJORIE W. EMMONS/JNDY CUSTER A

MEMORANDUM TO: CHARLES STEELE

DATE: APRIL 27, 1981

SUBJECT: MUR 1072 - Interim Investigative Revort #6,
dated 4-24-81;:; Received in NCS 4-24-81

The above-named document was circulated to the
gommissiion on a 44 hkour nos~obiesticn basidiat 2000

April 24, 1981.

There were no objecticns to the Interim Investigative

Report at the time of the deadline.




April 24, 1981

MEMORANDUM TO: Marjorie W. Emmons
FROM: Elissa 1. GArr

SUBJLCT: MUR 958

Please have the attached Interim Invest Report

distributed to the Commission on PQEK PAPER. Thank you.




FEDERAL ELECTION COMMISSION

WASHINGTON D ¢ 20463

MEMORANDUM TO: CHARLES STEELE

FROM: MARJORIE W. EMMONS/MARGARET CHANEY /00
DATE: JANUARY 7, 1981

SUBJECT: MUR 1072 - Interim Investigative Report #5,

dated 12-30-80; Received in OCS 12-31-80,
jebaslil

The above-named document was circulated to the
Commission on a 24 hour no-objection basis at 4:00,
December 31, 1980.

There were no objections tc the Interim Investigative

Report at the time of the deadline.




December 31, 1980

MEMORANDUM TO: Marjorie W. Emmons
FROM: Elissa T. Garr

SUBJECT: MUR 1072

Please have the attached Interim Invest Report

distributdd to the Commission. Thank you.




BEFORF. THE FEDERAL FLECTION COMMISSION = '

In the Matter of b Dfﬁng All . !
5

United Auto Workers ("UAW") MUR 1072

UAW Voluntary Community
Action Program ("VCAB")

Interim Investigative Report #5

In Interim Report #4, this office indicated that the
Commission had previously considered the issue of union
solicitation of retirees in MUR 773 and that conciliation
in the prior matter was expected shortly.

Although conciliation in MUR 773 has not yet been
achieved, the Office of General Counsel believes that it
can make further recommendations which will be consistent
with the resolution of the issues in MUR 773 without
awaiting a signed agreement. Accordingly, this office
expects to make further recommendations within the next

three weeks.

(BG %(_QQV‘Q\L“ kc(& [‘ A/Z e /

Date Charles N. Steele
General Counsel




FEDERAL ELECTION COMMISSION

WASHINGION, D ¢ 20463

MEMORANDUM TO:

PROM:

SUBTECT:

9

W
\

CHARLES STEELE u\\
MARJORIE 7. EMMONS/MARGARCT CHANEY 77 &
OCTOBER 6, 1980

MUR 1072 - Interim Investigative Report #4,

dated 10-1-80; Sianed 10-2-80; Received in
OCS 10-2-80, 2:52

The above-named document was circulated to the

Cormissicon on A no-nhiection basis a+ 2:00, October 3, 1980.

There were no ohijecticns %o the Interim Investigative

Report at the time of the deadline.




October 2, 1980

MEMORANDUM TO: Marjorie W. Emmons
PROM: Elissa T. Garr

SUBJECT: MUR 1072

Please have the attached Interim Invest Report

distributed to the Commission. Thank you.




BEFORE THE FEDERAL ELECTION COMMISSION
October 1, 1980

In the Matter of
United Auto Workers ("UAW") MUR 1072

UAW Voluntary Community
Action Program ("V-CAP")

INTERIM INVESTIGATIVE REPORT #4

As stated in the First General Counsel's Report, the
Commission has considered union solicitations of retirees in
MUR 773. Although there are facts which can be distinguished
in the two matters, this office recognizes the importance of
coordinating our treatment of thenm.

The conciliation process in the prior matter is continuing,
and we anticipate that it will be concluded in the near future.
This office will make further recommendations in MUR 1072, the
timing of which will insure consistency with the regults in

MUR 773.

2 Oekdar \2 O

Date

General Counsel




June 16, 1980

MEMORANDUM TO: Marjorie W. Emmons
FRBN : Elissa T. Carr

SUBJECT: MUR 1072

Please have the attached Interim Invest Report

distributed to the Commission. Thank you.
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MUR 1072 (79)

In the Matter of

United Auto Workers ("UAW")
UAW Voluntary Community
Action Program ("V-CAP")

INTERIM INVESTIGATIVE REPORT #3

The Office of General Counsel had fully expected to have
set forth its recommendations in this matter by this time.
Faced with a number of pressing and time-consuming issues,
it was determined that such issues needed more immediate
attention.

This office anticipates that it will need an additional
four weeks before being in a position to make further recommenda-

tions.

VIR TR e
h Date ' s N. Steele
General Counsel




FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

MEMORANDUM TO: CHARLES STEELE

\") v

P

FROM: MARJORIE W. EMMONS/MARGARET CHANEY
DATE: MARCH 20, 1980
SUBJECT: MUR 1072 - Interim Investigative Renort #2
dated 3-14-89; Signed 3-17-80; Received
in OCS 3-19-80, 10:18
The above-named document was circulated to the
Commission on a 24 hour no-objection basis at 4:00,
March 19, 1980.
There were no objections to the Interim Investigative

Report at the time of the deadline.




March 19, 1980

MEMORANDUM TO: Marjorie W. Emmons
FROM: Elissa T. Garr
SUBJECT: MUR 1072

Pleas ehave the attached Interim Invest Report

distributed to the Commission. Thank you.




BEFORE THE FEDERAL ELECTION COMMISSIQN-y
March 14, 1980 ]

In the Matter of
United Auto Workers ("UAW") MUR 1072 (79)

UAW Voluntary Community Action
Program ("V-CAP")

INTERIM INVESTIGATIVE REPORT #2

In Report #1, we stated that the attorney for UAW and
V-CAP had informed this office that its response to the
Commission's reason to believe findings was to have been
submitted shortly.

The response has now been received, is 23 pages in
length and seeks to demonstrate, inter alia, that UAW
retirees are bona fide members of the union for purposes
of solicitation under the Act. The brief discusses the
status of members in the context of the union's constitution,
inquires 1into the Act's legislative history, analyzes
Commission Advisory Opinions, and touches upon federal labor
laws, as well as constitutional issues.

In conversations with General Counsel staff, respondents'
counsel has stated its intent not to conciliate, regardless of

further action on the part of the Commission. In light of this,




and in order to fully respond to the substantial issues
raised in respondents' brief, the Office of General

Counsel expects to set forth its recommendations within

the next 2 - 4 weeks.

0 ‘&\k(.rt\» \G§V

Date >
General Counsel
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

MEMORANDUM TO: CHAREESNSBEELE
FRCM: MARJCORIE W. EIMMONS/MARGARET CHANEY e
DATE: FEBRUARY 12, 1930
SISRGECTY: MUR 1072 - Interim Investigative
Report dated 2-3-80: Received
in NCS 2-11-80, 10:42
The above-rnamed ZSocument was circulated to
the Commission on a 24-hour no-cobiection bacsis
at 4:00, Februarv 11, 19S80.
There wera no obijecticns to the Interim Investigative

Report at the time of the deadline.




February 11, 1980

MLMORANDHMM T0O: Marjorie W. Emmons
FROM: Illissa T. Garr

SUBJECT : MUR 1072

Please have the attached Interim Imwvest Report

distributed to the Commission.

‘Thank you.




BEFORE THE FEDERAL ELECTION COMMISSION LA
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In the Matter of
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United Auto Workers ("UAW") MUR 1072 (79)'»

UAW Voluntary Community Action
Program ("V-CAP")

INTERIM INVESTIGATIVE REPORT #1

In letters approved by the Commission and dated January 7,
1980, the Office of General Counsel ("OGC") notified UAW and
V-CAP of the Commission's reason to believe findings. On
January 14, 1980, an attorney for both respondents visited
Federal Election Commission ("FEC") offices to speak with a
member of the OGC staff relative to the procedures and issues
involved in the Matter Under Review ("MUR"). At that time, it
was agreed that respondents would submit their response by
January 31, 1980.

On January 31, 1980, respondents' attorney called OGC staff
to give notice that the response was incomplete and could not be
submitted for another week. During the course of the conversa-
tion, the respondents' attorney stated that the response would
be in letter form, approximately 6-8 pages, and indicated, in
summary, the major issues which will be treated in the response.

After submission of the response, or in the absence of such

submission, a full report will be made to the Commission.

L 5

- & g
= : ;. e A,
C(‘ \ C(\,_"L\Qr Sk il e éé{/.
Date P CharXe&’/N.-Steele
General Counscl
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8000 EAST J(F‘Ft‘ﬂ‘o“ AVE.
DETROIT., MICHMIGAN 48214
PHONE (313) 928-3000

INTERNATIONAL UNION, Ulﬁtb AUTOMOBILE, AEROSPACE & AGRICULTURAL lﬂ!L!IEII, WQRKEIS\ OF  AMERICA-UAW

[ RS S 4
DOUGLAS A. FRASER, rresiDENT EMIL MAZEV SECRETARY -TREASURER

VICE- PRESIDENTS
PAT GREATHOUSE o KEN BANNON ¢ IRVING BLUESTONE ¢ ODESSA KOMER MARC STEPP ¢ MARTIN GERBER ¢ ROBERT WHITE

4
JOHN A FILLION EOWIN G. FABRE
General Counsel RALPH O. JONES
JORDAN ROSSEN CLAUDE D. MONTGOMERY
M. JAY WHITMAN February 6, 1980 kmvongmpags
| unsel =
Associate General Counse AL Seax
MARLEY S. WEISS
Assistant General Counsel

Daniel J. Blessington, Jr.
Federal Election Commission

17325 K Street, N W,
Washington, D.C. 20463

Re: MUR 1072 (79)
UAW and UAW V-CAP

Dear Mr. Blessington:

Enclosed please find the original and two (2) copies
of the Statement of Position for the UAW and UAW V-CAP in
connection with the above referenced compliance case.

Pursuant to our earlier telephone conversation,
I trust that you will bring this Statement of Position to the
attention of the Commission for their consideration.

If the Commission should have any additional questions
after reviewing this Statement of Position, please do not hesitate
to contact me,

Sincerely, s
2 A /
s SR

Alan V. Reuther
Assistant General Counsel

AVR:jt
opeiu494afl/cio

PRINTED IN USA
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IN RE: INTERNATIONAL UNION,
UNITED AUTOMOBILE, AEROSPACE,
AND AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA (UAW)

and MUR 1072 (79)
UNITED AUTO WORKERS VOLUNTARY

COMMUNITY ACTION PROGRAM
(UAW V-CAP)

INTRODUCTION

By letters dated Januarv 7, 1980, the Federal Election
Commission (hereinafter "FEC") advised the International Union, United
Automobile, Aerospace & Agriculturnl Implement Workers of America
(hereinafter "UAW" or "Union'") and its separate, segregated fund, the
Voluntary Community Action Program (hereinafter "UAW V-CAP"), that
the FEC bhad found reason to believe that the UAW may have violated
certain provisions of the Federal Election Campaign Act of 1971, as amended.
(hereinafter "FECA") Specifically, the FEC alleged that the UAW may
have violated §44Ib(bX4XAXii) of the FECA by soliciting voluntary
contributions from its retirees, since "retirees are not union members for
the purposes of solicitation under the Act." The FEC also alleged that
the UAW may have violated S§114.5(aX2) of its regulations by proposing
"guidelines" for contributions by the retirees, without informing them that
the guidelines were merely suggestions and that they were free to contribute

more or less without fear of any reprisal.

This brief is submitted on behalf of the UAW and UAW V-CAP,
and constitutes their statement of position with respect to the matters
raised in the FEC's letters of January 7, 1980. The UAW and UAW V-CAP
respectfullv submit that their actions are in full compliance with the
provisions of the FECA and the FEC's regulations. The UAW's retirees
are bona fide members of the Union for purposes of solicitation under the
FECA. Furthermore, the solicitations in question did not propose any
guidelines for contributions, and made it clear that retirees were free to

contribute as much or as little as they desired.

Retirees Are Members of the

Union for the Purposes of
Solicitation Under the FECA

The Status of Retirees in the UAW

Article 6, §19 of the UAW Constitution provides:

-1-




Any member in good standing who is retired,
shall be entitled to a "retired membership status"
which, without being required to pay membership
dues during the period of such retirement, shall
entitle him to all of the privileges of membership
except the right to vote in elections conducted
pursuant to Article 19, Section 3; Article 45,
Section 2; and Article 50, Sections |1 and 5.
Appropriate cards denoting such membership
status shall be prepared by the International
Union and furnished to Local Unions upon request
and at cost. The regular withdrawal-transfer
provisions of this Constitution shall be applicable
if sueh re‘irod member returns to active
employment.

This provision makes it clear that anv active employee who
is a member in good standing of the UAW shall be entitled to continue
his or her membership in the Union after retiring. Retired membership
status differs from normal membership status in onlv two respects. The
obligation to payv dues to the Union is suspended during the period of
retirement. And the right to vote in elections pertaining to the ratification
of collective bargaining agreements, the selection of stewards and
committeepersons, and the commencement or termination of strike actions
is also suspended. In all other respects, however, individuals in retired

membership status are entitled to "all of the privileges of membership"

) : 2
enjoved by active employees.

Thus, retirees have the right to attend general membership
meetings, and to express their views and vote on matters which come
before the membership. Sec: UAW Constitution, Article 37, §4; Article
38, S10(a).

Retires also have the right to vote for the Officers of their
Local Union. And they have the right to vote for delegates to the UAW's
Constitutional Convention, who in turn clect the Officers of the
International Union and the members of the International Executive Board.
See: UAW Constitution, Article 8; Article 10, §§1-5; Article 38, 881, 2,
10(a), Interpretations of UAW Constitution, Article 6, §19 %49 (1) & (2).
Retirees often hold the balance of power in union elections, and have

traditionally been a powerful political force within the Union.3

A copy of the UAW Constitution is attached hereto as Exhibit A.

Significantly, the UAW Constitution eclearly distinguishes between
individuals on retired membership status, and individuals who have
separated themselves from the jurisdiction of the Union and received
honorable withdrawal-transfer cards pursuant to Article 17. While
retirees may continue to exercise the full panoply of membership
rights accorded active employees under the Constitution, individuals
who have received an honorable withdrawal-transfer card are not
entitled to exercise any of the privileges of membership in the
Union,

E.g., retirees tend to vote in a bloc, and usually turn out in greater
numbers (proportionally) on election day than do active employees.

-2-
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Retirees have the right to run for and hold elective office
in the Union, except for the positions of steward and committeeperson
which require the presence of the elected member in the plant. Thus, a
retirece may be elected as a delegate to the UAW's Constitutional
Convention. A retiree may also be elected as an Officer of the International
Union, member of the International Executive Board, or Officer of his or
her Local Union. Furthermore, retirees have the right to hold appointive
positions within the International Union or their Local Union, such as the
position of International Representative. See: UAW Constitution, Article
8, Sll; Article 10, §6; Article 14, §§ 3 & 4; Article 38, §3; Interpretations
of UAW Constitution, Article 6, §19, 1(3).%

Retirees may also participate in the various intra-union bodies
which are established under the UAW Constitution. For example, retirees
are usually accorded special representation on the Community Action
Program Councils established pursuant to Article 23. These Councils engage
in a broad range of community, civie, educational, citizen-legislative and

political activities.

Retirees are subject to the disciplinary provisions of Article
31 of the UAW Constitution, which deals with trials of union members for
violations of the Constitution or conduct unbecoming a member of the
Union. And retirees may invoke the various internal union procedures
which are available for appealing any actions or decisions taken by the
Union. This includes the taking of an appeal to the Public Review Board.
See: UAW Constitution, Articles 31-33.

In addition to the foregoing rights and obligations which
retirecs share with active emplovees, Article 55 of the UAW Constitution
establishes a special retiree structure within the Union to encourage the
continued participation of retirees in the affairs of the Union. This Article
provides for the establishment of l.ocal Union Retired Worker Chapters,
Area and Regional Retired Worker Councils, and an International Retired
Worker Advisory Council. Retirees have the right to participate in the
affairs of their Local Union Retired Worker Chapter, and to serve as
delegates to the Area, Regional, and International Retired Worker Councils.
Furthermore, retirees have the right to elect a retired member to serve

on their Local Union FExecutive Board. And the elected members of the

The UAW Constitution currently requires elected and appointed
officials to retire at age 65. See: UAW Constitution. Article 8,
SIl; Article 14, §§ 3 & 4. Since members often retire prior to
reaching this age (indeed, under the "30 and Out" provisions of the
UAW's collective bargaining agreements, it is not uncommon for
members to retire while still in their early fifties), it is quite possible
for a retiree to hold elective or appointive office in the Union.

Ehe
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International Retired Worker Advisory Council automatically serve as
delegates to the Union's Constitutional Convention. Through the various
Retired Worker Chapters and Councils, retirees are encouraged to
participate in educational programs sponsored by the Union. Retirees are
also encouraged to participate in a myriad of historical, cultural, civic,

and legislative-political activities.

Article 6, §19 of the UAW Constitution waives the requirement
of paving membership dues for all persons on retired membership status.
This blanket waiver for all retirees was inserted in the UAW Constitution
in recognition of the fact that the income of members is usually reduced
when they retire. However, under Article 55, §4 of the UAW Constitution,
retirces may voluntarily agree to donate $1 per month to the Union as
their membership dues. These monies are in turn allocated to pay for the

operations of the various Retired Worker Chapters and Councils.

It is also important to note that, in order to be entitled to
"retired membership status”, an individual must previously have been an
active employec who was a "member in good standing" of the Union. See:
UAW Constitution, Article 6, §19. This means that the individual must
have been current in the payment of the regular membership dues required
of all active employees. See: UAW Constitution, Article 6, §§2 & 4. It
also means that the individual must have voluntarily applied for membership
in the Union by signing an application for membership card. See: UAW
Constitution, Article 6, §§2 & 4. Thus, individuals who have not signed
application for membership cards, but who have bheen paying dues pursuant
to an agency shop clause in their collective bargaining agreement, are not
eligible for retired membership status. See: UAW Constitution, Article
6, §20.

Under the UAW Constitution, neither active emplovees nor
retirees are required to periodically renew their membership applications
in order to continue as members in good standing in the Union. Instead,
it is presumed that active and retired members desire to retain their status
as members unless they take certain affirmative steps to resign or terminate
their membership in the Union. Article 6, §17 of the UAW Constitution
sets forth the procedure whereby both active and retired members may

resign or terminate their membership.

Finally, it cannot be stressed too strongly that retirees
continue to have a strong communitv of interest with active employees.
Although retirees do not have the right to vote on matters pertaining to
the negotiation and administration of collective bargaining agreements, see,
UAW Constitution, Article 6, §19, they still play a vital role in the collective

bargaining process and are one of the primary beneficiaries of the Union's

-4-




collective bargaining efforts. Retirees exercise a powerful voice in
determining what the Union's priorities will be at the bargaining table
—both through their Retired Worker Chapters and Councils and through
the Officers of the Local Unions who are dependent on their votes for
re-election. Not surprisingly, therefore, UAW contracts have accorded
extensive benefits to retirees, especially in the arcas of pensions and health
insurance. The 1979 negotiations between the UAW and the Big Three
auto companies provide a classic illustration of these points. When the
UAW drew up its list of demands for the negotiations, the top priority
was obtaining "inflation protection” for the pensions of retired members.
And, at the conclusion of negotiations, the most costly item won by the
Union was significant increases in the levels of pension benefits for members

who had already retired.

The strong community of interest shared by active emplovees
and retirees at the bargaining table also extends to the legislative-political
process. Both groups realize that what the Union wins at the bargaining
table can be taken awav from them in the halls of Congress and the
various state legislatures. Thus, not only has the Union been active in
pushing for legislation of concern to active employees, such as worker
compensation and occupational safety and health legislation. The Union
has also consistently championed legislation of direct concern to retirees,

such as the Employee Retirement Income Security Act of 1974 (ERISA),

29 U.S.C. §S100]1 et seq. and Medicare.

Retirees Qualify As Members of the
Union Under the FEC's Regulations

Section 441(bX4X AXii) of the FECA makes it unlawfuls

for a labor organization, or a separate segregated
fund established by a labor organization, to
solicit contributions to such a fund from any
person other than its members and their families.

The FECA does not contain any definition of the term
"members". However, the FEC has promulgated a regulation which defines

this term as follows:

"Members" means all persons who are currently
satisfying the requirements for membership in a
membership organization, trade association,
cooperative, or corporation without capital stock
and in the case of a labor organization, persons
who are currently satisfying the requirements
for membership in a local, national, or
international labor organization. Members of a
local union are considered to be members of any
national or international union of which the local
union is a part and of any federation with which
the local, national, or international union is
affiliated. A person is not considered a member
under this definition if the only requirement for
membership is a contribution to a separate
segregated fund. [ C.F.R. Su4.l(e)]
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This regulation makes it clear that an individual qualifies as
a "member" of a labor organization so long as he or she satisfies whatever
requirements the union has established for membership in its organization.
The only caveat is that the requirements must be more extensive than

simply making a contribution to a separate, segregated political fund.

Article 6, §19 of the UAW Constitution specifically provides
that any member in good standing who retires shall continue to be entitled
to retired membership status in the Union. This means that, in order to
qualify as members of the UAW, retirees must have voluntarily signed
application for membership cards and kept current in the payment of their
membership dues when they were active emplovees. Thus, the requirements
for retired membership status are clearly more extensive than simply
making a contribution to the UAW's separate, segregated political fund.
From the discussion above, it is readily apparent that retired membership
status in the Union entitles an individual to bona fide, substantial privileges
of membership, and is not simply a subterfuge to evade the limitations on
solicitation contained in the FECA. Accordingly, the UAW's retirees qualify

as "members" of the Union under the regulation promulgated by the FEC.

The UAW submits that this should end the present inquiry.
Since retirees plainly satisfy the requirements for membership in the Union
iunder the UAW Constitution, they should be considered "members" for the
purposes of solicitation under the FECA. The FEC does not have any
authority to go beyond the express terms of the UAW Constitution, and
to require that individuals possess certain substantive rights in order to be
considered "members" of a labor organization for the purposes of
solicitation. Indeed, for the FEC to take this position would raise serious
questions about whether the government was unnecessarily infringing on
Ist Amendment rights of association. As Chairman Aikens stated in his
concurring opinion in Advisory Opinion 1977-67:

"Direct and enforceable participatory rights in
the organization" (AO 1977-67) are not necessary
ingredients in the formation of the membership
relationship. This notion is not contained
anywhere in §441b, nor is it consistent with the
thrust of the commission's regulation S§l4.1(e),
which defines "member." That definition makes
it clear that one is a member if he or she is
"currently satisfying the requirements for
membership in a membership organization."
There is no ambiguity that it is the membership
organization which establishes the terms, i.e.,
"the requirements," of membership. It is the
individual who is free to seek or spurn
membership on the terms offered. The terms
of membership may include '"rights and
obligations vis-a-vis the corporation" but it is
not mandatory. For the commission to presecribe
an_exclusive class of substantive rights in order
to limit the type of associations which would
qualify as "bona fide" membership organizations
within the meaning of the act would inevitably
and needlessly interject the government into an
essentially private concern among individuals who
are merely exercising their First Amendment
right of association. (emphasis supplied)
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The Legislative History of the
FECA Supports the Conclusion
that Retirees Should be Considered
Members of the Union

Assuming arguendo that the FEC has the authority to go
beyond the express terms of the UAW Constitution, the UAW submits that
the legislative history of the FECA, the FEC's advisory opinions, and the
provisions of the L.abor-Management Reporting & Disclosure Act all support
the conclusion that retirees should be considercd members of the Union

for the purpose of solicitation under the FECA.

The legislative history of the FECA does not contain any
diseussions about whether retirees qualify as "members" of labor
organizations. Indeed, there is very little discussion about the meaning of
this term in gencral. However, there are a number of oblique references
which do provide some indication of what Congress had in mind when it

used this word.

When the FECA was originally considered by Congress in 1971,
Representative Hansen offered an amendment which expressly permitted
labor organizations to use their treasury funds to pay for communications
to their "members" on any subject. During the debates on this amendment,
Representative Hansen made it clear that the purpose of the amendment
was to codify existing law, which prohibited the use of union treasury
funds for active electionecring directed at the general publie, but allowed
such funds to be used for communications directed solely at the members
of a labor organization and their families. Hansen stated that the major
policy consideration underlying his amendment was the belief that every
organization should be allowed to communicate freely with its members
regarding threats to the well-being of the members and the organization.
Hansen also referred to union members as being "the beneficial owners"
of labor organizations, and described labor unions as being "fiduciaries" for
their members. See: 117 Cong. Rec. 43379-80 (Nov. 30, 1971).

Similarly, when the 1976 amendments to the FECA were being
considered by Congress, it was repeatedly stated that one of the purposes

of the amendments was to restore the balance between the solicitation

rights of corporations and unions which Congress had originally intended
when it enacted the FECA, and which had been destroyed by the FEC's
decision in the Sun Oil case. The report of the House Administration

Committee stated in this regard:

The general rule enacted in 1971 is that
'‘corporations and labor unions (must) confine
their activities (of a political nature) to their
own stockholders and members, the beneficial
owners of these organizations,’ and the present
statutory law not only draws a line between a
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corporate and union political activities financed
by treasury money limited to stockholders and
members, which are permitted, and other
treasury financed political activities, which are
prohibited, but does so by spelling out rules that
the Congress believed apply equally to labor
unions and corporations.

The Sun Oil opinion destroys the intent
of Congress to establish rules that apply equally
to labor unions and corporations.

. « . H.R. 12406 continues the rule that
unions may only solicit those they represent
—their members — and reaffirms the intent of
the 1971 Congress that corporations must also
confine their activities to a roughly comparable
group — namely, stockholders and executive
officers. . . (emphasis supplied)

H.R. Rep. No. 94-917, 94th Cong., 2d Sess., 7 (1976). During the House

debates on final passage of the amendments, Rep. Brademas stated:

Congress sought to establish a balance
between the political activities allowed to
corporations and labor unions in order that the
extend of political activities carried on by either
kind of entity might not burgeon so as completely
to overwhelm the activities of the other.

Congress specifically did not allow either
corporations or labor unions to cross-solicit
contributions from each other's respective

constituencies. Because the rationale for
allowing a corporation to play a role in Federal
elections was the legitimate interests of its
owners and management. Congress restricted
the solicitation rights of a corporation to its
stockholders and managerial employees. And
because the rationale for allowing labor unions
to play a role in Federal elections was the
legitimate interests of its members, Congress
restricted the solicitation rights of a labor union
to i1ts members.

Mr. Speaker, this system worked well for
a number of years, until last winter when a
majority of the members of the Federal Election
Commission arrogated to themselves the right
to change the rules.

In December, 1975 in an advisory opinion
issued at the request of the Sun 0Qil Co., the
Commission announced that it would allow a
corporation to solicit all of its employees,
including wage and hourly workers, organized and
unorganized. . . what the conference committee
has done is to restore the rules which governed
Federal elections from 1971 until the
Commission's Sun Oil decision last December.
(emphasis supplied)

122 Cong. Rec. 12203-4 (May 3, 1976) (remarks of Rep. Brademas)

Sen. Cannon likewise defended the amendments saying:
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. . it must be remembered and
emphasized that stockholders who are being
solicited can vote out the corporate management
who is doing the solicitation if they do not agree
with the contributions made from the political
committees.

By the same token, the union members
are in a position to vote out the union
management with which it disagrees. However,
employees of a corporation have no such recourse
and should not be subject to political solicitation
by their employers to such an all encompassing
extent as has been interpreted under existing
law by the Federal FElection Commission.
(emphasis supplied)

122 Cong. Rec. S 3860 (dailv ed. March 22, 1976) {(remarks of Sen. (‘annon)
l.ater, in commenting on the conference report, Sen. Cannon noted that
there was no definition of the term "stockholder", and opined that this
term was to be defined by reference to state law, which had focused on
the right to vote and receive dividends ns being the crucial attributes of
a stockholder. See: 122 Cong. Ree. 12472 (May 4, 1976).

Based on the foregoing comments in the legislative history,
it is apparent that retirees should be considered "members" of the UAW,
To begin with, retirees clearly form part of the Union's natural constituency.
Prior to retirement, they were dues paying members of the Union. And
through the various Retired Worker Chapters and Councils established under
Article 55 of the UAW Constitution, retirces are encouraged to continue
active participation in the affairs of the Union. More importantly, the
Union continues to represent the interests of its retirees, both in collective
bargaining and in the legislative-political process. The Union has
consistently placed the demands of retirees for increases in pension benefits
and health insurance benefits at the top of its bargaining demands. And
the Union has been a persistent advocate of legislation directed at the
neceds of senior citizens. Thus, if the rationale for allowing labor
organizations to communicate with and solicit contributions from their

"members”" is based on the legitimate interests of the members and the

need to protect them against threats to their well-being, then the concept

of "members" must clearly be extended to encompass the Union's retirees.
It must be admitted, certainly, that the relationship between the Union
and its retirees is qualitatively different from the relationship hetween the

Union and members of the general public.

Furthermore, under the UAW Constitution, retirees have the
right to vote for the Officers of the International Union, the Members of
the International Executive Board, and the Officers of their Local Union.
Accordingly, thev are in a position to exercise some degree of control
over the management of the Union's affairs. If the retirees disagree with
the political positions being taken by the leadership of the Union, they

can alwevs vote it out of office. Because the retirees can exercise control

over the affairs of the Union, thev must be considered the beneficial

owners of the Union, along with active employees. And the elected officials
who manage the Union owe a fiduciary duty to the retirees, as well as
the active employees.
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Finally. since the FECA does not contain any definition of
the terin "members", it is reusonable to suppose that Congress intended
this word, like the term "stockholder", to be defined by reference to
existing law. As is set forth more fully in section I D of this Brief, under
the Labor-Management Reporting & Disclosure Act, which governs the
union-membership relationship, retirees clearly qualify as "members" of the

Union.

Retirees Qualify as Members of the
Union Under the Criteria Set Forth
in Several FEC Advisory Opinions

The history behind the development of the FEC's regulations
does not provide any clue as to the meaning of the terin "members". The
regulation defining "members" remained unchanged throughout the long
promulgation process. Sce: 41 Fed. Reg. 21592 (May 26, 1976); 41 Fed.
Reg. 35956 (August 25, 1976); 42 Fed. Reg. 19324 (April 13, 1977).

The FEC has not issued any Advisory Opinions dealing directly
with the question of who should be considered a "member" of a labor
organization. tHowever, the FLEC has issued several Advisory Opinions which
deal with the meaning of the term "members" in the context of incorporated
membership organizations. See: Advisory Opinions 1977-17 & 1977-67. The
UAW respectfully submits that these Advisory Opinions are not relevant
to the present inquiry. As Chairman Aikens recognized in his concurring
opinion in Advisory Opinion 1977-67, "membership" in a labor organization
is not directly comparable to "Inembership" in an incorporated membership

organization:

My concerns begin with the inference in
this advisory opinion that membership organiza-
tions are analogous to the other major entities
subject to §441b, i.e., business corporations and
labor organizations. For several reasons, I think
that the commission must be wary of such
comparisons. Incorporated membership organiza-
tions were inserted into §44lb in the 1976
Amendments. The legislative history on this
insertion is slim and therefore suggests to me
that the legislature was somewhat unfocused as
to its intended effect. . .

Shareholders, union members and members
of ideological organizations defy comparison.
The type of relationship that exists between a
business corporation and its shareholders and
between a union and its members is entirely
different from that between an association such
as PSRC and individuals who join this group as
members. Unions and corporations have long
been recognized as economic interests within our
society and within the framework of the election
laws. It is for that reason that Congress chose
to proscribe their political activity. However,
with respect to groups such as PSRC, the
relationship between this incorporated member-




ship between this incorporated membership or-
ganization and its members is ideological rather
than economic. Whereas the shareholder may
be interested in higher profits and therefore a
higher return on investment, and whereas the
union member will be interested in improved
wages and working conditions as negotiated
through the collective bargaining process, those
who join PSRC seem to do so for ideological
reasons. For this reason, the terms upon which
an individual establishes or enters into a relation-
ship with a corporation or a labor union may not
be transferable to other membership relation-
ships. "Rights and obligations" in the context
of union membership may be virtually meaning-
less in the context of membership in a group
such as PSRC. Oftentimes "rights" are a matter
of statute, such as a union member's bill of
rights. 29 U.S.C. §§411-413.

Assuming arguendo that these two Advisory Opinions do shed

some light on who should be considered a "member" of a labor organization,
the UAW submits that its retirees clearly satisfy the various criteria set
forth in these opinions. In Advisory Opinion 1977-17, the FEC ruled that
cominodity representatives were not "members" of the Chicago Mercantile
Exchange for the purposes of solicitation under the FECA. The FEC based
its decision on the fact that the rules of the Exchange specified that
commodity representatives were not members. Also, the commodity
representatives did not have trading privileges on the exchange floor, the
right to vote in exchange elections or on the adoption of exchange rules,
and the right to serve as directors or officers of the exchange. The FEC,
therefore, concluded that "in several significant respects, commodity
representatives do not have the same status within the exchange as it

enjoyed by full members."

More importantly, in a sharply divided opinion. the FEC ruled
in Advisory Opinion 1977-67, that individuals who satisfied certain criteria
would be considered "members" of the Public Service Research Council for
the purposes of solicitation under the FECA. The inajority opinion began
by stating that, under the FEC's regulation defining the term "members",
an organization must in fact impose some '"requirements" for membership
in the organization. And individuals can only be considered "members" of
the organization if they have taken some affirmative steps to meet those

requirements. The majority opinion then went on to state:

The solicitation of political contributions from
members of an organization derive from the
special relationship that the organization has to
its members (see remarks of Representative
Hansen, 117 Cong. Rec. 43380) and accordingly.
the membership relationship must be evidenced
by the existence of rights and obligations vis-a-
vis the corporation. In each instance where
members do not have direct and enforceable
participatory rights in the organization - such
as those held by a shareholder or union member
- facts must be examined before a determination
can be made that a membership relationship
exists.
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Although the individuals in question did not have any direet and enforceable
participatory rights in the Public Seravice Research Council, the majority
opinion went on to find that there still was sufficient indicia of a
membership relationship between the Council and the individuals because
the individuals (1) had expressed in writing a specific and unambiguous
desire to join the Council, (2) were given the opportunity to participate
in an annual membership opinion survey which was taken into consideration
by the governing board of the Council, (3) were obligated to pay a
predetermined minimum amount of dues to the Council (although this could
be waived on the basis of predetermined specific criteria), and (4) had to

rencw their membership status at periodic intervals.

In a dissenting opinion, Commissioners liarris and Staebler
argued that the "indicia of membership" required by the majority did not
go far enough. Commissioners Harris and Staebler agreed with the majority
that the membership relationship must be evidenced by the existence of
member rights and obligations vis-a~-vis the corporation, and that where a
group of individuals do not enjoy "direct and enforceable participatory right
as a matter of law or constitution", there must be some further evidence
of the membership relationship before the individuals may be considered
"members" for the purposes of solicitation. 'They also agreed that the
various criteria enumerated by the majority were necessary indicia for a
membership relationship. However, Commissioners Harris and Staebler
went on to state that individuals must have voting rights which enable
them to direct and control the policies of an organization in order to

qualify as "members" of that organization:

In our opinion, a bona fide membership relation-
ship cannot exist unless members have certain
fundamental rights guaranteed vis-a-vis the
corporation.

Paramount among these is the right of
members to direct the policies and activities of
the corporation, for this is what characterizes
the corporation as a "membership" organization.
Membership control can only be derived from a
concomitant right in the membership to elect
corporate directors or officers. It is the
existence of this right guaranteed by law to
corporate shareholders and labor union members
which creates the fiduciary relationship between
such organizations and their shareholders or
members. And it is the existence of the fiduciary
relationship that the statutory scheme in Section
44lb seeks to protect by providing that a
corporation without capital stock may solicit its
members. PSRC's "Articles of Incorporation" not
only fail to provide this fundamental right they
specifically deny it. In our view, the absence
of this right and the resultant lack of control
by the alleged "members" over the corporation's
policies and actions is fatal to the corporation's
contention that it is a "membership" organiza:
tion. A bona fide membership organization is
one which represents its members; that is not
the case here.
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In a concurring opinion, Chairman Aikens disagreed vehemently
with the approach taken by his colleagues. As previously noted, Aikens
rejected any notion that incorporated membership organizations were
analogous to business corporations or labor unions. And he also rejected
the notion that "dircet and enforccable participatory rights in the
organization', or any other class of substantive rights and obligations such
as predetermined dues or periodic renewal of membership. were necessary
ingredients for the existence of a membership relationship. According to
Aikens, under the literal language in the FEC's regulation defining the
terin "members", it is apparent that an organization is free to establish
whatever terms or requirement for meinbership it desires. 'The term
"member”, therefore, encompasses any individual "who knowingly and
voluntarily associates himself or herself with the organization”, by taking
atfirmative steps to saatisfy the requirements for membership established
by the organization. Chairman Aikens noted, in this regard, that the basic
requirement which an individual must satisfy in order to be considered a
"member" of a labor union is the signing of a membership card, not the

payment of dues:

Let us assume, however that union
members were intended by Congress to be
comparable to members of other forms of
associations. What is it that makes an individual
a member in the union? It could not be the
mere payment of predetermined dues. Such
payments would make workers who are subject
to an agency shop agreement members of the
union when, in fact, they are not. Payment of
dues may be a consequence of joining a union,
but it is not an act which confers membership.
To the contrary, it is a well settled principle
that an employee' signature on a membership
card constitutes membership in the union because
it manifests the requisite intent and desire to
be a member. NLRB v. Delaware New Jersey
Ferry Co.,, 128 F. 2d 130, 134 (3d Cir. 1942).

Although the FEC has not reached a concensus on the
requirements which an individual must satisfy in order to be considered a
"member" of an organization, nevertheless, it is apparent that the UAW's
retirees meet the various criteria articulated by the FEC in these two
Advisory Opinions. First, the UAW Constitution does establish certain
threshold requirements which retirees must meet in order to be considered
members of the Union. Specifically, retirces must have previously been
active employees under the jurisdiction of the UAW who were members in
good standing of the Union. This means that, as active employees, they

must have remained current in the payment of their membership dues.




Second, retirees must have taken affirmative steps to
knowingly and voluntarily associate themselves with the UAW. In order
to have been inembers in good standing of the Union when they were
active employees, retirces must have signed application for membership

cards, indicating their desire to become members of the Union.

‘Third. retirees clearly have direct and enforceable participa-
tory rights and obligations in the Union which are guaranteed both by the
UAW Constitution and by federal labor laws. Specifically, retirees have
the right to attend union meetings, and to express their views and vote
on matters coming before the membership. They also have the right to
vote for the Officers of the International Union, members of the
International Executive Board, and Officers of their Local Unions. And
retirces may run for and hold elective and appointive office in the
International Union or their Local Unions. Retirces have the right to
invoke the internal union appeals procedure, and are subject to disciplinary
proceedings under the UAW Constitution. And, in addition to allowing
retirces to participate in various subordinate bodies of the Union, the UAW
Constitution also establishes a special structure of Retired Worker Chapters
and Councils to encourage the continued participation of retirees in the
affairs of the Union. Although retirees do not have the right to vote on
matters pertaining to the negotiation and administration of collective
bargaining agreements, the foregoing recitation clearly demonstrates that
in most significant respects, retirees enjoy the same rights and obligations
us active employees. Moreover, the various rights and obligations accorded
retirees under the UAW Constitution are enforceable in state court under
traditional concepts of contract law. And, as is discussed more fully in
section I E of this Brief, these rights and obligations are also enforceable
in federal court under the provisions of the Labor-Management Reporting

& Disclosure Act.

Fourth, it is apparent that retirees have the same right as

active employees to direct and control the policies and activities of the
Union. That is, retirces have the same right as active employees to vote
in eclections for the Officers of the International Union, the members of

the International Executive Board, and the Officers of their Local Unions.

Since retirees clearly satisfy the foregoing criteria, under the
rationale articulated by the majority and dissenting opinions in Advisory
Opinion 1977 67, there is no need to inquire into whether there is any
additional evidence of a membership relationship betwecen retirees and the
Union. tiowever, even if the scope of the present inquiry is expanded
beyond the criteria set forth above, the UAW submits that there are still
sufficient indicia of a membership relation to support the conclusion that
retirees are bona fide members of the Union for the purposes of solicitation
under the FECA.




Admittedly, the UAW Constitution provides that retirees do
not have to pay any membership dues to the Union in order to retain their
"retired membership status". However, this waiver of the obligation to
pay dues is clearly based on a specifie, predetermined criteria: that is,

retirement. Moreover, it is apparent that the granting of this blanket

waiver is based on bona fide policy considerations - i.e., the fact that

retirces must live on reduced income - and is not a subterfuge to evade
the limitations on solicitation contained in the FECA. It should also be
noted that, in order to be entitled to retired membership status, a retiree
must have been current in the payment of his or her regular membership
dues while an active employee. Active employees, of course, are obligated

to pay a predetermined, minimum amount of monthly dues to the Union.

It is also true that retirecs do not have to periodically renew
their membership in order to continue to be entitled to retired membership
status. However, the same can be said of active employees. Under the
UAW Constitution, once an active employee has signed an application for
membership card and become a member of the Union, there is no
requirement that the individual periodically renew his or her membership.
Instead, it 1s assumed thut the employee continues to be a member in good
standing, unless he or she takes some affirmative action to resign or
terminate their membership in the Union. See: UAW Constitution, Article
6, SI7. Since there is no question that active employees are "members"
of the UAW notwithstanding the absence of any mechanism for periodically
renewing their membership, it follows that retirees should also qualify as
members of the Union even though they are not required to periodically

renew their membership.

Finally, it is important to remember that retirees continue
to share a strong community of interest with active employees. As
Chairman Aikens recognized in his concurring opinion in Advisory Opinion
1977-76, labor unions are basically economic organizations. It follows that
the "members" of a labor organization are those individuals who have an
cconomic "stake" in the activities of the union. As previously noted in
seetion 1 B of this Brief, retirees continue to play an important role in
the UAW's collective bargaining negotiations, and arec among the primary
bencficiaries of those negotiations. Moreover, the Union has traditionally
represented and advocated the economic interests of its retirees in the
legislative-political process. Thus, retirees form part of the UAW's natural
constituency, and should therefore be considered "members" of the Union

for the purposes of solicitation under the FECA.
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The Federal Labor Laws
Demonstrate that Retirees Should be
Considered Members of the Union

The Labor-Management
Reporting & Disclosure Act

The Labor-Management Reporting & Disclosure Act (LMRDA),
29 U.S.C. §5401 et seq., regulates the internal affairs of labor organizations.
Section 3(o) of the LMRDA, 29 U.S.C. §402(o), contains the following
definition of the term "member™

"Member" or "member in good standing" when
used in reference to a labor organization,
includes any person who has fulfilled the require-
ments for membership in such organization, and
who neither has voluntarily withdrawn from
membership nor has been expelled or suspended
from membership after appropriate proceedings
consistent with lawful provisions of the consti-
tution and bylaws of such organization.

Like the rEC's regulation, this definition makes it clear that
the term "member" encompasses all individuals who meet the requirements
for membership which have been established by the labor organization.
There is no separate class of substantive rights which the individuals must
possess in order to qualify as members of the labor orgnization. Thus, so
long as retirees meet the requirements for membership set forth in the
constitution and bylaws of a labor organization, they clearly qualify as

"members" of the union under the provisions of the LMRDA.

The provisions of Title I of the LMRDA grant union "members"
cqual rights to vote and nominate candidates, freedom of speech and
assembly, and certain procedural due process safeguards against improper
disciplinary action. See: 29 U.S.C. §4ll. Title IV of the LMRDA in turn
grants every "member in good standing” the right to run for and hold union

office. See: 29 U.S.C. §48l(e). There is simply no indication in the

language of the statute that Congress intended for these rights to be

accorded only to active employees, and not to retirees.

‘The regulations promulgated by the Department of Labor
provide an affirmative indication that the provisions of the LMRDA apply
to retirees as well as active employees. Section 452.93 of the Department's

regulations states:

The right of retirees to vote may be restricted
to the extent provided by the constitution and
bylaws of the labor organization.
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See: 29 C.F.R. §452.93. Where the constitution and bylaws of a labor

organization permit retirces to vote in elections for the officers of the
union, as is the case under the UAW Constitution, this regulation makes
it clear that the retirees are covered by the provisions of the LMRDA

and are cntitled to the protections afforded thereunder.

The federal courts have also recognized that retirees may
qualify as "members" under the constitution and bylaws of a labor
organization, and thus be entitled to the protections afforded by the
LMRDA. In Thomas v. United Mine Workers, 422 I. Supp. llll, 115-7 (D.
('ol. 1976), a number of retired mine workers sued the United Mine Workers
Union, claiming that it had violated their rights under §5101(a)(1) and 101(a}2)
of the LMRDA by not allowing them to cxpress their views and vote on
a proposed collective bargaining agreement which had been negotiated by
the union. The court consistently referred to the retirees as being
"members" of the union, and held that they had stated a cause of action
under the provisions of §510i(a)(1) & (2).

Similarly in Schultz v. Radio Officers, 344 F. Supp. 58, 6l,
64 (S.D. N.Y. 1972), a retiree alleged that his union had violated the
provisions of §40l(e) by coercing him into not running for union office.
The court found that the candidacy rights granted by this provision extended
to the retiree, and accordingly that the union was guilty of violating §401(e).

Finally, in Hodgson v. Local 592, 350 F. Supp. 16 (C.D. Cal.
1972), the Secretary of Labor challenged the validity of a union election
on the grounds that the union had failed to provide for absentee ballots,
even though there were a large number of "travel card members" and
retired members living some distance from the polls. Although the court
found that the failure to provide for absentee ballots was reasonable and
therefore refused to overturn the election, nevertheless it consistently
referred to the retirees as being "members" of the union and assumed that

they werc covered by the provisions of §40l1(e).

Labor-Management Relations Act

The UAW subinits that the provisions of the Labor-Managent
Relutions Act (LMRDA), 29 U.S.C. §l4l et seq., are irrelevant to the present
inquirv. This is because the LMRDA simply governs the employee-employer
relationship, not the union-member relationship. The union-member
relationship is governed by the LMRDA. Navarro v. Gannon, 385 F. 2d
512 (2d Cir 1967); Beaird & Player, Free Speech and the Lamdrum-Griffin
Act, 25 Ala. L. Rev. 577 (1973); Cox, International Affairs of Labor Unions
Under the Labor Reform Act of 1959, 58 Mich. L. Rev. 819 (1960).
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For the same reason, the Supreme Court's decision in Allied
Chemical & Alkali Workers v. Pittsburgh Plate Glass Company, 404 U.S.
157 (1971) is irrelevant here. The Supreme Court simply held that retirces

do not qualify as "employees" under §2(e) of the LMRDA, 29 U.S.C. §152(3),

and hence that benefit increases for retirees do not constitute a mandatory

subject of bargaining under the LMRDA. Its decision did not address the
distinet question of whether retirees may qualify as "members" of a labor
organization. Also, the Supreme Court recognized that benefit increases
for retirees are still a permissive subject of bargaining. Thus, unions and
employers are free to negotiate over and enter into collective bargaining

agreements pertaining to benefit increases for retirees.

As previously noted, retirees cxercise a powerful voice in
determining what the Union's priorities will be in collective bargaining
negotiations. Because of this, retirees have been among the primary
beneficiaries under the recent collective bargaining agreements negotiated
by the UAW. Thus, notwithstanding the decision of the Suprmeme Court
in Pittsburgh Plate Glass, the UAW continues to bargain collectively with

employers on behalf of its retired members.

Finally the FEC's decision in Compliance Case MUR 666 (1978)
is also distinguishable from the present case. The FEC simply decided
that a fraternal affiliate of the American Federation of State, County &
Municipal Employees (AFSCME) - the Retired Publie Lmployees Council of
Washington - could lawfully use its membership dues for political
contributions because the Council constituted a "membership organization”
rather than a "labor organization". ‘The FLEC reasoned that, under the
FECA, members of a group must be considered "employees" before the
group will be considered a "labor organization". Although the FEC does
not define the term "employee", the FEC felt that it was appropriate to
borrow the definition contained in the LMRA because the two statutes
contain identical definitions of "labor organization”. Noting that the federal
courts have interpreted the definition of "employee" contained in the LMRA
to exclude retirees, the FEC concluded that the members of the Retired
Public Employees Council of Washington should not be considered
"employees" under the FECA, and hence that this organization did not

constitute a "labor orgunization" under the FECA.

Although the UAW does not concede the correctness of the
FEU's decision in this Compliance Case, nevertheless it is plainly irrelevant
to the present inquiry. The Compliance Case simply dealt with the question
of whether retirees were "employees" - not the question of whether they
were "members" under the FECA. Of course, there is no dispute here
that the majority of the members of the UAW are active employees, and

that the Union therefore qualifies as a labor organization.
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The Term "Members" Must be Construed
to Lncompass Retirees in Order to
Avoid Grave Constitutional Difficulties

The FECA contains two references to the "members" of labor
organizations. First, §441b(b)(2) creates an exception to the general
prohibition on the ecxpenditure of union treasury funds in connection with
federal elections, by providing that labor organizations may use their
treasury funds to pay for communications on any subject which are directed
solely at their "members". Second, §441b(b)X4)(A)(ii) makes it unlawful for
labor organizations to solicit contributions to their separate, segregated

funds from any person other than their "members".

It is well established that statutory terms should normally be

construed as having the same meaning throughout a single statute. Pampaga
Sugar Mills v. Trinidad, 279 U.S. 21l, 218 (1929); Kent Manufacturing Corp.
v. Commission, 288 F. 2d 812, 815 (4th Cir. 1961). And the legislative

history of the FECA does not contain any indication that Congress intended
for the term "members" to be interpreted differently in determining the
scope of communications which can be paid for out of union treasury funds,
and the scope of solicitations which unions can make for contributions to

their separate, segregated funds.

Thus, it is readily apparent that the question of whether
retirees are "members" for the purposes of solicitation under the FECA is
also determinative of whether retirees are "members" for the purposes of
membership communications by a labor organization under the FECA. If
retirees are not "members" for the purposes of solicitation, then the ability

of unions to communicate with their retirees must also be restricted.

The Supreme Court has repeatedly held that expenditures for
conmunications on political subjects constitute a form of political speech
and association, and as such, are at the heart of the protection afforded
by the Ist Amendment. First National Bank of Boston v. Bellotti, 435 U.S.
765 (1978); Buckley v. Valeo, 424 U.S. | (1976); United States v. UAW,
352 U.S. 567 (1957); United States v. CIO, 335 U.S. 106 (1948). In United
States v. CIO, supra at 12l, the Court held that the provisions of the
Federal Corrupt Practices Act had to be construed as not applying to
expenditures by labor organizations for communications on political subjects
which are directed solely at their members and their families, in order to

avoid secrious doubts about the constitutionality of the law:

If §313 were construed to prohibit the publication,
by corporations and unions in the regular course
of conducting their affairs, of periodicals
advising their members, stockholders or cus-
tomers of danger or advantage to their interests
from the adoption of measures or the election
to office of men, espousing such measures, the
gravest doubt would arise in our minds as to its
constitutionality.
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The provisions of §441(b)(2) which permit labor organizations to spend their
treasury funds for communications with their "members" on any subject
were added by an amendment offered on the floor of the House by
Representative Hansen. During the debates on this amendment. Hansen
specifically stated that it was designed to codify the decision of the
Supreme Court in United States v. ClIO, and to avoid the constitutional
problems which would otherwise be created by restrictions on the ability
of corporations and unions to communicate with their members. See: 17
Cong. Rec. 43379-80 (Nov. 30, 1971) (Remarks of Rep. Hansen).

We respectfully submit that a determination by the FEC that
retireces are not members of the Union for the purposes of solicitation
under the FECA would raise serious constitutional questions. In so ruling,
the FLEC would not only be restricting the ability of labor unions to
comnmunicate freely with their retirees on political subjects. It would also
be necedlessly interjecting itself into the private, associational interests of
active employees and retirees, by effectively circumscribing the scope of
the Union as an organization. In order to avoid these grave constitutional
difficulties, the FEC should rule that retirees are members of the Union

for the purposs of solicitation.
II.

The Union's Solicitations Did Not
Violate FEC Regulation S114.5(aX2)

Section 441(b)(4XANii) of the FECA makes it unlawful for a
labor organization or a separate, segregated fund established by a labor
organization to solicit contributions to such a fund from any persons other
than its members and their families. Section 441b(bX3) further provides
that:

It shall be unlawful —

(A) for such a fund to make a contribution
or expenditure by utilizing money or anything of
value secured by physical force, job discrimina-
tion, financial reprisals, or the threat of force,
job diserimination, or financial reprisal; or by
dues, fees, or other moneys required as a
condition of membership in a labor organization
or as a condition of employment, or by inoneys
obtained in any commercial transaction;

The regulations promulgated by the FEC to implement this

statutory provision have two parts. Section 14.5(a)l) of the FEC's

regulations basically tracks the statutory language, with some additional
explanation as to the meaning of the phrase "fees, or other monies required
as a condition of membership". Section 114.5(a)(2) then goes on to deal
with the specific situation where a solicitation by a corporation or labor

organization proposes a "guideline" for contributions:
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A guideline for contributions may be
suggested by a corporation or a labor organiza-
tion, or the separate segregated fund of either,
provided that the person soliciting or the solicita-
tion informs the persons being solicited —

(i)  That the guidelines are merely
suggestions; and

(ii) That an individual is free to contribute
more or less than the guidelines suggest and the
corporation or labor organization will not favor
or disadvantage anyone by reason of the amount
of their contribution or their decision not to
contribute.

A corporation or labor organization or the
separate segregated fund of either may not
enforce any guideline for contributions.

The FEC's regulations do not elaborate on the meaning of the
term "guidelines". llowever, the original version of these regulations which
was proposed by the FEC in its Notice of Proposed Rulemaking simply
stated:

A corporation or labor organization or the
separate segregated fund of either may not
enforce a guideline for contributions, as by
requiring that a certain percent of salary or
wages must be contributed or that a certain
percent of employees or members must con-
tribute.

41 Fed. Reg. 21593, S14.5(aX2) (May 26, 1976).

This proposed regulation makes it clear that the term
"guidelines" was intended to encompass situations where corporations or
labor unions established certain rigid percentages or dollar amounts which
employees or members were expected to contribute. Although the FEC
subsequently modified this proposed regulation to permit corporations and
unions to suggest guidelines for contributions by their employees or
members, so long as certain precautions are observed which insure that
nobody is coerced into making a contribution, nevertheless it is apparent

that the FEC did not intend to impose the various requirements set forth

in Regulation 114.5(a)2) on all solicitations by corporations and unions.

Rather, these safeguards were only required in those situations where
corporate or union solicitations urged employees or members to contribute
specific percentages of their wages or rigid dollar amounts. Thus, where
corporate or union solicitations do not propose such "guidelines", the only
requirements are the more general prohibitions on coercion contained in
Regulation 14.5(a)(1).
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A perusal of the two solicitations at issue in the present case
clearly demonstrates that the UAW has not violated FEC Regulation
u4.5(a)(2).5 First, neither solicitation suggests any "guidelines" for
contributions by retirees. The September 20, 1977 letter from Region 1-D,
UAW simply states:

I ain again asking your help in this year's CAP
Dollar Drive . . .

Will you help with your contribution? All you
need do is this: (1) Put your dollars in the
enclosed mail-back envelope . . .

If you send in more than a dollar we will make
out extra tickets and put them in the drawing
in your name.

Similarly, the May, 1977 letter from Region 8, UAW merely states, "Please
mail back your dollar or more in the enclosed postpaid envelope . . ."
Thus, neither letter establishes rigid percentages of the retirees' income
or specific dollar amounts which the retirees are expected to contribute.
Since the two solicitations do not suggest any "guidelines" for contributions
by the retirees, the Union did not have to include the various "disclaimers"

set forth in Regulation 114.5(a)(2) in the letters.

Second, assuming arguendo that the two letters somehow can
be construed as suggesting "guidelines" for contributions by retirees, the
UAW submits that the solicitations still complied with the spirit, if not
the literal language, of Regulation 114.5(a)(2). The unmistakable impression
conveyed by the two letters is that the retirees are free to decide whether
or not they will contribute to UAW V-CAP. And if they decide to make
a contribution, they are free to contribute a dollar or more, as they so
desire.G The letters understandably do not track the precise language of
Regulation 1i4.5(a)2), since they were prepared by laymen rather than
attorneys. The important point, however, is that nothing in the letters
suggests that retirees will suffer any disadvantage if they decide not to
contribute or if their contributions are small. Furthermore, there is simply
no evidence which would suggest that the UAW actively "enforced" any
guidelines for contributions, or exerted any coercion on the retirees to
make contributions to UAW V-CAP.

Copies of the two letters referred to by the FEC in its letters of
January 7, 1980 are attached hereto as Exhibits B & C respectively.

Although the letters did not specify that retirees could contribute
less than one dollar, at most this would only constitute a technical
violation of Regulation 14 5(aX2), which is hardly worthy of the
FEC's attention.




Thus, the UAW submits that the FEC's allegations can only
be based on a hypertechnical construction of Regulation 114.5(a)}2). The
basie thrust of 5441b(b)(3) of the FECA. as well as §S14.5(a)l) & (2) of the
IFEC's regulations, is that union members should not be coerced, either
dircetly or indircetly, into making contributions to their union's separate,
segregated fund. From ell of the surrounding circumstances, it is apparent
that the UAW's solicitations did not coerce retirees into making any
contributions. Accordingly, the solicitations were perfectly proper under

the provisions of the FECA and the FEC's regulations.

Conclusion

For the foregoing reasons, the UAW and UAW V-CAP

respectfully submit that there is no reasoni to believe that they have

violated the provisions of the FECA and the FEC's regulations. Accordingly,
the UAW and UAW V-CAP contend that the FEC's investigation should be

terminated, and that no further action should be taken in this matter.

Respectfully submitted,

John A. Fillion

General Counsel
M. Jay Whitman

Associate General Counsel
Alan V. Reuther

Assistant General Counsel

8000 East Jefferson Ave.

Detroit, Mich. 48214
(313) 926-5216

Alan V. Reuther

Dated: February 6, 1980,
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VICE PP=SIDENT
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September 20, 1977

Greetings:

The 1976 Region 1-D Dollar Drive was an outstanding success. The
response and contributions from Retirees of $12,113.42 was of
great significance. A total of $86,012.45 was raised. At all
Regional meetings since the 1976 Dollar Drive I have recognized
the achievements of the UAW Retirees in the Dollar Drive.

In Michigan in 1978 we will elect a Gevernor, Secretary of State,
Attorney General, all U. S. Congressmen, a U. S. Senator, and the
State Legislature, both House and Senate. Campaigns are costly.
As you krcw fecderal law prchibits the use cof union dues for candi-
dates for federal office. To aid progressive candidates we must
money via the dollar drive for this purpese. I am again
g your help in this year's CAP Dcllar Drive.
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In addition to the first prize award of a 1978 Oldsmobile Cutlass,
two 19-inch color TV secrs, cash awards ranging from $50.00 to $500.00
.will be awarded.

Also, because of your tremendous support in last year's Dollar Drive,
ten $50.00 cash awards will be given to Retirees only.

Will vou help with your contribution? All you need do is this:
(1} Put your dollars in the enclosed mail-back envelope.

(2) Fill out the enclosed stubs of the enclosed CAP tickets
and place them in the mail-back envelore tco.

(3) Seal and mail the envelope to us - and please note it is
self-addressed, and does require postage.

Keep the large portion of the CAP ticket. This will entitle you to
a chance to win any of the above listed prizes. The drawing will be
held at the Regicn 1-D Headguariars, 844 East Beltline, NE, Grand
Rapids, Michigan, on Jcocvember 19, 1977, at 11:00 AM. You need not
be present tec win. If you sand in more than a dollar we will make
ouiz extra tickets and put them in the drawing in your name.

I look forward to your centinued support and favorable reply.

Fraternalls,

7
ﬁ‘ S, % '//
CCL s/ /7( \; /"d .

Cwen Bisber
Dirsctcr, Region 1-D, UAW

C5/pbh creiuddqd =1403
c: All Regional Staff

enclosures
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—— E. T. MICHAEL
‘ DIRECTOR. REGION 8

[NTERMATIONAL UNION, UNITED AUTOMOBILE. AEROSPACE & AGRICULTURAL IMPLEMENT WORKERS OF AMERICA « UAY

DOUGLAS A, FRASER, PRESIOENT EMIL MAZEY. SECRETARY.TREABURER
VICE.PRESIDENTS
PAT GREATHOUSE © KEN BANNON ©  DENNIS MC DERMOTT ¢  IRVING BLUESTONE
ODESSA KOMER  © MARCELLUS STEPP ©  MARYIN GERBER

JO: ALL RETIRED UAW MEMBERS RESIDING IN REGION 8 A Raa

7124 AMBASSADCR ROAD
BALTIMORE. MARYLAND 21207
PHONE: AREA CODE 301.263-8800 -
Greetings:

The yecr 1979 will be a critical period for our Union with major cgreements open for negotiations
with certain corperations,

—

A great deal of our Union's energy and time will, therefore, be spent trying
to secure justice and equity for cur members = including retired members who
worked for such corporations., However, we musi not forget that what we gain

at the bargcining table can be jeccardized, or tcken away, in the legislative
halls of government.

Morecver, the preblems of inflation, ever-increasing medical costs, skyrecketing gas and oil prices
and the unfair burcen of taxation = both federzl and state, connot be solved ot bargzining tables.
It will recuire our meximum participstion in the legisictive hells of government, Strong lobbying
effcris will be needed - both in the legisicture and befere regulatory egencies, to premote and
protect the interest of our members.

\v .’r

/2 are, therefore, officiclly cemmencing cur 1979 CAP Deller Drive in an
efrorr to cdecuately finance the UAW's Peliticel Aciion Prezrem.  Pleese mail

o

rack your doilar or mere in the enclesed pestprid enveicpe, aleng with the
gcig card stub filled in cemplately. If you send o check, please make it out
to "UAW V-CAP Regicn 8", The stub will be used in the retiree prize program.

Last year's winners are listed on the prearam enclesure.
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However, with veour help, aleng with that of the
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goverament Mtaxe aways” of benefits now enjoyed and lekby for passege of legislatien beneficial to
all UAVW members.

SR bl - a1 o
emmending yeu for Your past contributicns, we are
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] . V. D. Hoynes, Chgiman
Directer - Regicn 8 Region 8 Retired Workers

Council
Enclesure N
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' ‘UNITEPp AUTOMOBIL %, AEROSPACE,
"AND AGRICULTURAL IMPLEMENT

LN

IN RE: INTERNATIONAL UNION,

WORKERS OF AMERICA (UAW)

and MUR 1072 (79)
UNITED AUTO WORKERS VOLUNTARY
COMMUNITY ACTION PROGRAM
(UAW V-CAP)

N e N S w w w w wt tt St

INTRODUCTION

By letters duted January 7. 150, the TFederal Election
Commission (hercinafter "FEC") advised the [nternational Union, United
Automobile, Aerospace & Agricultural Imploment Workers of America
(hercinafter "UAW™ or "Union") and its senarate, segregated fund, the
Voluntary Community Action Program (hereinafter "UAW V-CAP"), that
the FEC had found reason to believe that the UAW may have violated
certain provisions of the Federal Election Camp:izn Aet of 1971, as amended.
(hereinafter "FECA")  Specifically, the FEC alleved that the UAW may
have violated §44Ib(bX4XA)ii) of the FECA by soliciting voluntary
contributions from its retirces, since "retiree< 17 not union members for
the purposes of solicitation under the Act.”  The FEC also alleged that
the UAW may have violated SH41.5(aX2) of its regulations by proposing
"guidelines" for contributions by the retirees, without informing them that
the guidelines were merely suogestions and that theyv were free to contribute

more or less without fear of any reprisal.

This brief is submitted on behalt of the UAW and UAW V-CAP,
and constitutes their statement of position 'with respeet to the matters
raised in the FEC'S letters of January 7, 1980, The UAW and UAW V-CAP
respeetfully subinit that their actions are in full compliance with the
provisions of the FECA and the FEC's regulations. The UAW'S retirees
are bona fide members of the Union for purposss of solicitation under the
FECA.  Furthermore, the solicitations in question did not propose any
cuidelines for contributions, and made it clear that retirees were free to

contribute as much or as little as they desirec.

Retirecs Are Members of the
Union for the Purposes of
Solicitation Under the FECA

The Status of Retirees in the UAW

Article 6, S§19 of the UAW Constitution provides:

-1-
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Any member in good standing who is retired,

shall be entitled to a "retired membership status”

which, without being required to pay membership

dues during the period of such retirement, shall

entitle him to all of the privileges of membership

except the right to vote in cleetions conducted

pursuant to Article 19, Section 3; Article 45,

Scction 2; and Article 50, Sections 1 and 5.

Appropriate cards denoting such  membershin

status shall be prepared by the International

Union and furnished to lLocal Unions upon request

and at cost. The regular withdrawal-transfer

provisions of this Constitution shall be applicable

if  sueh re&ired member  returns  to  active

employment.

This provision makes it clear that anv active emplovee who
is & member in good standing of the UAW shall be entitled to continue
his or her membership in the Union after retiring. Retired membership
status differs from normal membership status in only two respects. The
obligation to pav dues to the Union is suspended during the period of
retirement. And the right to vote in elections pertaining to the ratification
of collective bargaining sagreements, the selection of stewards and
committeepersons, and the commencement or termination of strike actions
is also suspended. In all other respects, however, individuals in retired
membership status are entitled to "all of the privileges of membership"

cnjoyed by active o’:rnplo_\‘(:es.2

Thus, retirees have the right to attend general membership
mecetings, and to express their views and vote on matters which come
before the membership. See: UAW Constitution, Article 37, §1; Article
38, §10(a).

Retires also have the rizht to vote for the Officers of their
Local Union. And they have the rizht to vote for delegates to the UAW's
Constitutional Convention, who in turn elect the Officers of the
International Union and the members of the International Executive Board.
Sece:  UAW Constitution, Article 8; Article 10, §§1-5; Article 38, §S1, 2,
10(a), Interpretations of UAW Constitution, Article 6, §19 ¢ ¢ (1) & (2).
Retirees often hold the balance of power in union clections, and have

traditionally been a powerful political force within the Union.3

] A copy of the UAW Constitution is attached hereto as Exhibit A,

Significantiv, the UAW Constitution clearly distinguishies between
individuals on retired membership status, and individuals who have
separated themselves from the jurisdietion of the Union and received
honorable withdrawal-transfer cards pursuant to Article 17.  While
retirees may continue to exercise the full panoply of membership
rights accorded active emplovees under the Constitution, individuals
who have received an honorable withdrawal-transfer card are not
centitled to exercise any of the privileges of membership in the
Union.

E.g., retirces tend to vote in a bloe, and usually turn out in greater
numbers (proportionally) on election dav than do active emplovees.

s I
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Retirees have the rizht to run for and hold elective office
in the Union, except for the positions of steward and committeeperson
which require the presence of the elected member in the plant.  Thus, a
retiree may  be elected as a  delegate to the UAW's Constitutional
Convention. A retirce mayv also be eleeted as an Officer of the International
Union, member of the International Executive Board, or Officer of his or
her Local Union. Furthermore, retirees have the right to hold appointive
positions within the International Union or their Loeal Union, such as the
position of International Representative. Sec: UAW Constitution, Article
8, S1I; Article 10, §6; Article 14, §5 3 & 4; Article 38, 53; Interpretations
of UAW Constitution, Article 6, §19, ¥(3).?

Retirees may also participate in the various intra-union bodies
which are established under the UAW Constitution. For exainple, retirees
are usually accorded special representation on the Cominunity Action
Program Councils established pursuant to Article 23. These Councils engage
in a broad range of community, civie, educationnl, citizen-legislative and

political activities.

Retirces are subject to the disciplinary provisions of Article
31 of the UAW Constitution, which deals with trials of union members for
violations of the Constitution or conduct unbecoming a member of the
Union. And retirees may invoke the various internal union procedures
which are available for appealing anv actions or decisions taken by the
Union. This includes the taking of an appeal to the Public Review Board.
See: UAW Constitution, Articles 31-33.

In addition to the forecoing rights and obligations which
retirces share with active employees, Article 55 of the UAW Constitution
establishes a special retiree structure within the Union to encourage the
continued participation of retirees in the affairs of the Union. This Article
provides for the establishment of Local Union Retired Worker Chapters,
Area and Regional Retired Worker Couneils, and an International Retired
Worker Advisory Council.  Retirees have the right to participate in the
affairs of their Local Union Retired Worker Chapter, and to serve as
delegates to the Area, Regional, and International Retired Worker Councils.
Furthermore, retirces have the right to elect a retired member to serve

on their Local Union Executive Board. And the eleected members of the

The UAW Constitution  currently requires clected and appointed
officials to retire at age 65. Sce: UAW Constitution, Article 8,
§li; Article 14, §S 3 & 4. Since members often retire prior to
reaching this age (indced, under the "30 and Out" provisions of the
UAW's collective bargaining agreements, it is not uncommon for
members to retire while still in their early fifties), it is quite possible
for a retiree to hold elective or appointive office in the Union.

3=
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International  Retired Worker Advisory Council automatically serve as
delegates to the Union's Constitutional Convention.  Through the various
Retired Worker Chapters and Councils, retirees are encouraged to
participate in educational programs sponsored bv the Union. Retirees are
also encouraged to participate in a myriad of historical, cultural, civic,

and leaislative-political activities,

Article 6, §19 of the UAW Constitution waives the requirement
of paving membership ducs for all persons on retired membership status.
This blanket waiver for all retirees was inserted in the UAW Constitution
in recognition of the fact that the income of members is usually reduced
when they retire. However, under Article 55, §4 of the UAW Constitution,
retirces may voluntarily agrec to donate $1 per month to the Union as
their membership dues. These monies are in turn allocated to payv for the

operations of the various Retired Worker Chapters and Councils.

It is also important to note that, in order to be entitled to
"retired imembership status", an individual must previously have been an
active employce who was a "member in good standing” of the Union. See:
UAW Constitution, Article 6, §19. This means that the individual must
have been current in the payment of the regular membership dues required
of all active employees. Sce: UAW Constitution, Article 6, §§2 & 4. It
also means that the individual must have voluntarily applied for membership
in the Union by signing an application for membership card. See: UAW
Constitution, Article 6, §§2 & 4. Thus, individuals who have not signed
application for membership cards, but who have been paying dues pursuant
to an agency shop clause in their collective bargaining agreement, are not
eligible for retired membership status. See: UAW Constitution, Article
6, §20.

Under the UAW Constitution, neither active emplovees nor
retirecs are required to periodically renew their membership applications
in order to continue as members in good standing in the Union. lInstead,
it is presumed that active and retired members desire to retain their status
as members unless they take certain affirmative steps to resign or terminate
their membership in the Union. Article 6, §17 of the UAW Constitution
sets forth the procedure whereby both active and retired members may

resign or terminate their membership.

Finally, it cannot be stressed too stronglv that retirees
continue to have a strong comimunity of interest with active employvees.
Although retirecs do not have the right to vote on matters pertaining to
the negotiation and administration of collective bargaining agreements, see,
UAW Constitution, Article 6, §19, they still play a vital role in the collective

bargaining process and are onc of the primary beneficiaries of the Union's

-




collective bargaining cfforts. Retirces exercise a powerful voice in
determining what the Union's prioritiecs will be at the bargaining table
—both through their Retired Worker Chapters and Councils and through
the Officers of the Local Unions who are dependent on their votes for
re-clection.  Not surprisingly, thereforce, UAW contracts have accorded
extensive benefits to retivees, espeeinlly in the areas of pensions and health
insurance.  The 1979 nepgotiations between the UAW and the Big Three
auto companies provide a eclassic illustration of these points. When the
UAW drew up its list of demands for the negotiations, the top priority
was obtaining "inflation protection" for the pensions of retired meinbers.
And, at the conclusion of negotiations, the most costly item won by the
Union was significant increases in the levels of pension benefits for inembers

who had already retired.

The strong community of interest shared by active employees
and retirces at the bargaining table also extends to the legislative-political
process. Both groups realize that what the Union wins at the bargaining
table can be taken away from them in the halls of Congress and the
various state legislatures. Thus, not only has the Union been active in
pushing for legislation of concern to active employees, such as worker
compensation and occupational safety and health legislation. The Union
has also consistently championed legislation of direct concern to retirees,

such as the Employee Retirement Income Seccurity Aect of 1974 (ERISA),

29 U.S.C. §§100]1 et seq. and Medicare.

B. Retirees Qualify As Members of the
Union Under the FEC's Regulations

Scction 441(bX4X AXii) of the FECA makes it unlawful:

for a labor organization, or a separate segregated
fund established by a labor organization, to
solicit contributions to such a fund from any
person other than its members and their families.

The FLECA does not contain any definition of the term
"members". However, the FEC has promulgated a regulation which defines

this term as follows:

"Members" mecuns all persons who are currently
satisfving the requirements for membership in a
membership organization, trade association,
cooperative, or corporation without capital stock
and in the casc of a labor organization, persons
who are currently satisfying the requirements
for membership in a local, national, or
international labor organization. Members of a
local union are considered to be members of anv
national or international union of which the local
union is a part and of any federation with which
the local, national, or international union is
affiliated. A person is not considered a member
under this definition if the only requirement for
membership is a contribution to a separate
segregated fund,  [I1 C.F.R. $111.1(e)}
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This regulation makes it clear that an individual qualifies as
a "member” of a labor organization so long as he or she satisfies whatever
requirements the union has established for membership in its organization.
The only caveat is that the requirements must be more extensive than

stmplvy making a contribution to a separate, segreagated political fund.

Article 6, §I19 of the UAW Constitution specifically provides
that any member in good standing who retires shall continue to be entitled
to retired membership status in the Union. This means that, in order to
qualify as members of the UAW, retirees must have voluntarily signed
application for membership cards and kept current in the payment of their
membership dues when they were active emplovees. Thus, the requirements
for retired mmembership status are clearly more extensive than simply
making a contribution to the UAW's separate, segregated political fund.
I'rom the discussion above, it is readily apparent that retired membership
status in the Union entitles an individual to bona fide, substantial privileges
of membership, and is not simply a subterfuge to evade the limitations on

solicitation contained in the FECA. Accordingly, the UAW's retirces qualify

as "members" of the Union under the regulation promulgated by the FEC.

The UAW subinits that this should end the present inquiry.
Since retirees plainly satisfy the requirements for immembership in the Union
under the UAW Constitution, they should be considered "members” for the
purposes of solicitation under the FECA. The FEC does not have any
authority to go beyond the express terms of the UAW Constitution, and
to reauire that individuals possess ccertain substantive rights in order to be
considered  "members" of a labor organization for the purposes of
solicitation. Indced, for the FEC to take this position would raise serious
questions about whether the government was unnecessarily infringing on
Ist Amendment rights of association. As Chairman Aikens stated in his

concurring opinion in Advisory Opinion 1977-67:

"Direct and enforceable participatory rights in
the organization" (AO 1977-67) arc not nccessary
ingredients in the formation of the membership
relationship. This notion is not contained
anywhere in §441lb, nor is it consistent with the
thrust of the commission's regulation S$l4.1(c),
which defines "member." That definition makes
it clear that one is a member if he or she is
"eurrently satisfying the requirements for
membership in a membership organization.”
There is no ambiguity that it is the membership
organization which establishes the terms, i.e.,
"the requirements,”" of membership. It is the
individual who is free to seek or spurn
membership on the terms offered. The terms
of membership may include '"rights and
obligations vis-a-vis the corporation" but it is
not mandatory. For the commission to preseribe
an exclusive class of substantive rights in order
to limit the type of associations which would
qualify as "bona fide" membership organizations
within_the meaning of the act would inevitably
and necdlessly interject the government into an
cssentially private concern among individuals who
arc _merely exercising their First Amendment
richt of ussociation. (cmphisiis supplied)
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The Legislative History of the
FECA Supports the Conelusion
that Retirees Should be Considered
Members of the Union

Assuming arguendo that the FEC has the authority to go
bevond the express terms of the UAW Constitution, the UAW submits that
the legislative history of the FECA, the FEC's advisory opinions, and the
provisions of the Labor-Management Reporting & Disclosure Act all support
the coneclusion that retirces should be considered members of the Union

for the purpose of solicitation under the FECA.

The legislative history of the I'ECA does not contain any
discussions about whether retirces qualify as "members" of labor
organizations. Indced, there is very little discussion about the meaning of
this term in general. However, there are a number of oblique references
which do provide some indication of what Congress had in mind when it

used this word.

When the FECA was originally considered by Congress in 1971,
Representative Hansen offered an amendinent which expressly permitted
labor organizations to use their treasurv funds to pay for communications
to their "members" on any subject. During the debates on this amendment,
Representative IHansen made it clear that the purpose of the amendment
was to codify cxisting law, which prohibited the use of union treasury
funds for active clectioncering directed at the gencral publie, but allowed
such funds to be used for communications dirceted solely at the members
of a labor organization and their families. Hansen stated that the major
policy consideration underlying his amendment was the belief that every
organization should be altowed to communicate freely with its meinbers
regarding threats to the well-being of the members and the organization.
Hansen also referred to union members as being "the bencficial owners"
of labor organizations, and deseribed labor unions as being "fiduciaries" for

their members.  Sec: 117 Cong. Ree. 43379-80 (Nov. 30, 1971).

g-

Sitnilarly, when the 1976 amendments to the FIECA were being
considered by Congress, it wius repeatedly stated that one of the purposes
of the amendments was to restore the balance betwceen the solicitation
richts of corporations and unions which Congress had originally intended
when it enacted the TECA, and which had been destroyved by the FEC's
decision in the Sun Qil case. The report of the House Administration

Committee stated in this regard:

The gencral rule cnacted in 1971 is that
'corporations and labor unions (rnust) confine
their activities (of a political nature) to their
own stockholders and members, the beneficial
owners of these organizations,' and the present
statutory law not only draws a line between a
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corporate and union political activities financed
by treasury money limited to stockholders and
members, which are permitted, and other
treasury financed political activities, which are
prohibited, but does so by spelling out rules that
the Congress believed apply equally to labor
unions and corporations.

The Sun Oil opinion destrovs the intent
of Congress to establish rules that apply equally
to labor unions and corporations.

. . H.R. 12406 continues the rule that
unions may only solicit those they represent
—their members — and reaffirms the intent of
the 1971 Congress that corporations must also
confine their activities to a roughly comparable
group — namely, stockholders and executive
officers. . . {(emphasis supplied)

I1.R. Rep. No. 94-917, 94th Cong., 2d Sess., 7 (1976). During the House

debates on final passage of the amendments, Rep. Brademas stated:

Congress sought to establish a balance
between the political activities allowed to
corporations and labor unions in order that the
extend of political activities carried on by either
kind of entity might not burgeon so as completely
to overwhelm the activities of the other.

Congress specifically did not allow either
corporations or labor unions to cross-solicit
contributions from each other's respective
constituencies. Because the rationale for
allowing a corporation to play a role in Federal
elections was the legitimate interests of its
owners and management. Congress restricted
the solicitation rights of a corporation to its
stockholders and managerial employees. And
because the rationale for allowing labor unions
to play a role in Federal elections was the
legitimate interests of its members, Congress
restricted the solicitation rights of a labor union
to its members.

Mr. Speaker, this system worked well for
a number of years, until last winter when a
majority of the members of the Federal Election
Commission arrogated to themselves the right
to change the rules.

In December, 1975 in an advisory opinion
issued at the request of the Sun Oil Co., the
Commission announced that it would allow a
corporation to solicit all of its employees,
including wage and hourly workers, organized and
unorganized. . . what the conference committee
has done is to restore the rules which governed
Federal  elections from 1971  until  the
Commission's Sun Oil decision last December.
(emphasis supplied)

122 Cong. Rec. 12203-4 (May 3, 1976) (remarks of Rep. Brademas)

Sen. Cannon likewise defended the amendments saying:
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. . it must be remembered and
emphasized that stockholders who are being
solicited can vote out the corporate management
who is doing the solicitation if they do not agrce
with the contributions made from the political
committees.

By the same token, the union meinbers
arc in a position to vote out the union
management with which it disagrees. IHowever,
employees of a corporation have no such recourse
and should not be subjeet to political solicitation
by their employers to such an all encompassing
extent as has been interpreted under existing
law by the Federal ULlection Commission.
(emphasis supplied)

122 Cong. Rec. S 3860 (daily ed. March 22, 1976) (remarks of Sen. Cannon)
Later, in commenting on the conference report, Sen. Cannon noted that
there was no definition of the term "stockholder", and opined that this
term was to be defined by reference to state law, which had focused on
the right to vote and receive dividends as being the eruecial attributes of
a stockholder. Sce: 122 Cong. Ree. 12472 (May 4, 1976).

Based on the foregoing comments in the legislative history,
it is apparent that retirees should be considered "members” of the UAW.
To begin with, retirees clearly form part of the Union's natural constituency.
Prior to retirement, they were dues paying members of the Union. And
through the various Retired Worker Chapters and Councils established under
Article 55 of the UAW Constitution, retirees are encouraged to continue
active participation in the affairs of the Union. More importantly, the
Union continucs to represent the interests of its retirees, both in collective
bargaining and in the legislative-political process. The Union has
consistently placed the demands of retirces for inereases in pension benefits
and health insurance benefits at the top of its bargaining demands. And
the Union has been a persistent advocate of legislation directed at the
nceds of senior citizens.  Thus, if the rationale for allowing labor
organizations to communicate with and solicit contributions from their

"members” is based on the legitimate interests of the members and the

nced to protect them against threats to their well-being, then the concept

of "members" must clearly be extended to encompass the Union's retirees.
It must be admitted, certainly, that the relationship between the Union
and its retirces is qualitatively different from the relationship between the

Union and members of the general publie.

Furthermore, under the UAW Constitution, retirces have the
richt to vole for the Officers of the International Union, the Members of
the International Executive Board, and the Officers of their lLocal Union.
Accordingly, they are in a position to exereise some decree of control
over the management of the Union's affairs. If the retirces disagree with
the political positions being taken by the leadership of the Union, they

can nlways vote it out of office. Beecause the retirees can exereise control

over the affairs of the Union, they must be considered the beneficial

owners of the Union, along with active employees. And the elected officials
who manage the Union owe a fiduciary duty to the retirees, as well as

the active emplovees,




Finally, since the FECA does not contain any definition of
the term "members”, it is reasonable to suppose that Congress intended
this word, like the term "stockholder", to be defined by reference to
existing law. As is set forth mnore fully in section I D of this Brief, under
the Labor-Management Reporting & Disclosure Act, which governs the
union-membership relationship, retirees clearly qualify as "members" of the

U nion.

Retirces Qualify as Members of the
Union Under the Criteria Set Forth
in Several FEC Advisory Opinions

The history behind the development of the FEC's regulations
does not provide any clue as to the meaning of the termm "members". The
regulation defining "members" remained unchanged throughout the long
promulgation process. Sce: 41 Fed. Reg. 21592 (May 26, 1976); 41 Fed.
Reg. 35956 (August 25, 1976); 42 Fed. Reg. 19324 (April 13, 1977).

The FEC has not issued any Advisory Opinions dealing directly
with the question of who should be considered a "member" of a labor
organization. However, the FLEC has issued several Advisory Opinions which
deal with the meaning of the term "members" in the context of incorporated

membership organizations. See: Advisory Opinions 1977-17 & 1977-67. The

UAW respectfully submits that these Advisory Opinions are not relevant

to the present inquiry. As Chairman Aikens recognized in his concurring
opinion in Advisory Opinion 1977-67, "meinbership" in a labor organization
is not directly comparable to "membership" in an incorporated membership

organization:

My concerns begin with the inference in
this advisory opinion that membership organiza-
tions are analogous to the other major entities
subject to §44lb, i.e., business corporations and
labor organizations. For several reasons, I think
that the commission must be wary of such
comparisons. Incorporated membership organiza-
tions were inserted into §441b in the 1976
Amendments. The lcgislative history on this
insertion is slim and thercfore suggests to me
that the legislature was somewhat unfocused as
to its intended cffect. . .

Shareholders, union members and members
of ideological organizations defy comparison,
The type of relationship that exists between a
business corporation and its sharcholders and
between a union and its members is entirely
different from that between an association such
as PSRC and individuals who join this group as
members. Unions and corporations have long
been recognized as economic interests within our
society and within the framework of the election
laws. It is for that reason that Congress chose
to proscribe their political activity. However,
with respect to groups such as PSRC, the
relationship between this incorporated member-
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ship between this incorporuted membership or-
ganization and its members is ideological rather
than economic.  Whereas the shareholder may
be interested in higher profits and therefore a
hicher return on investment, and whereas the
union member will be interested in improved
wages  and  working conditions as negotiated
through the collective bargaining process, those
wlio join PSRC secm to do so for ideological
reasons. For this reason, the terms upon which
an individual establishes or enters into a relation-
ship with a corporation or a labor union may not
be transferable to other membership relation-
ships. "Rights and obligations" in the context
of union membership may be virtually meaning-
less in the context of membership in a group
such as PSRC. Oftentimes "rights" are a matter
of statute, such as a union member's bill of
rights. 29 U.S.C. §5411-413.

Assuming arguendo that these two Advisory Opinions do shed

some light on who should be considered a "member" of a labor crganization,
the UAW submits that its retirces clearly satisfy the various criteria set
forth in these opinions. In Advisory Opinion 1277-17, the FLEC ruled that
commodity representatives were not "mnembers”" of the Chicago Mercantile
Exchange for the purposes of solicitation under the FECA. The FEC based
its decision on the fact that the rules of the Exchange specified that
commodity representatives were not members.  Also, the commodity
representatives did not have trading privileges on the exchange floor, the
right to vote in exchange elections or on the adoption of exchange rules,
and the right to serve as directors or officers of the exchange. The FEC,
therefore, concluded that "in several significant respects, commodity
representatives do not have the same status within the exchange as it

cnjoyed by full merabers."

More immportantly, in a sharply divided opinion. the FEC ruled
in Advisory Opinion 1977-67, that individuals who satisfied certain criteria
would be considered "members"” of the Publie Serviece Researceh Couneil for
the purposes of solicitation under the FECA. The majority opinion began
by stating that, under the FLC's regulation defining the term "memnbers",
an organization must in fact impose some "requirements" for membership
in the organization. And individuals can only be considered "members" of
the organization if they have taken some affirmative steps to meet those

requirements.  The majority opinion then went on to state:

The solicitation of political contributions from
members of an organization derive fromn the
special relationship that the organization has to
its members (sce rcmarks of Representative
Hansen, 117 Cong. Rec. 43380) and accordingly.
thc membership relationship must be evidenced
by the existence of rights and obligations vis-a-
vis the corporation. In ecach instance where
members do not have direct and enforceable
participatory rights in the organization - such
ss those held by a shareholder or union member
- facts must be examined before a determination
can be made that a membership relationship
exists.




Although the individuals in question did not have any direet and enforceable
participatory rights in the Public Seravice Research Couneil, the majority
opinion went on to find that there still was sufficient indicia of a
membership relationship between the Council and the individuals because
the individuals (1) had expressed in writing a specifie and unambiguous
desire to join the Counceil, (2) were given the opportunity to participate
in an annual membership opinion survey which was taken into consideration
by the governing board of the Council, (3) were obligated to pay a
predetermined minimum amount of ducs to the Council (although this could
be waived on the basis of predetermined specific criteria), and (4) had to

rencw their membership status at periodic intervals.

In a dissenting opinion, Commissioners llarris and Staebler

argucd that the "indicia of membership" required by the majority did not

go far enough. Commissioners Harris and Stacbler agreed with the majority

that the membership relationship must be evidenced by the existence of
member rights and obligations vis-a-vis the corporation, and that where a
group of individuals do not enjoy "dircct and enforceable participatory right
as a matter of law or constitution", there must be some further evidence
of the membership relationship before the individuals may be considered
"members" for the purposes of solicitation. They also agreed that the
various criteria enumerated by the muajority were necessary indicia for a
membership relationship. However, Commissioners Harris and Staebler
went on to state that individuals must have voting rights which enable
themm to direet and control the policies of an organization in order to

qualify as "members" of that organization:

In our opinion, a bona fide membership relation-
ship cannot exist unless members have certain
fundamental rights guaranteed vis-a-vis the
corporation.

Paramount among these is the right of
members to direct the policies and activities of
the corporation, for this is what characterizes
the corporation as a "membership" organization.
Membership control can only be derived from a
concomitant right in the membership to elect
corporate directors or officers. It is the
existence of this right guaranteed by law to
corporate shareholders and labor union members
which creates the fiduciary relationship between
such organizations and their shareholders or
members. And it is the existence of the fiduciary
relationship that the statutory scheme in Section
441b seecks to protect by providing that a
corporation without capital stock may solicit its
members. PSRC's "Articles of Incorporation" not
only fail to provide this fundamental right they
specifically deny it. In our view, the absence
of this right and the resultant lack of control
by the alleged "members" over the corporation's
policies and actions is fatal to the corporation's
contention that it is a "membership" organiza
tion. A bona fide membership organization is
one which represents its members; that is not
the case here.




In a concurring opinion, Chairman Aikens disagreed vehemently
with the approach taken by his colleagues. As previously noted, Aikens
rejected any notion that incorporated membership organizations were
anilogous to business corporations or labor unions. And he also rejected
the notion that "direet and enforceable participatory rights in  the
organization”, or any other class of substantive rights and obligations stueh
us predetermined dues or periodie renewal of membership. were necessary
ingredients for the existence of a membership relationship. According to
Aikens, under the literal language in the FEC's regulation defining the
term "members", it is apparent that an organization is free to establish
whatever terms or requircment for membership it desires. The term
"member"”, therefore, encompasses any individual "who knowingly and
voluntarily associates himself or herself with the organization", by taking
affirinative steps to saatisfy the requircinents for membership established
by the organization. Chairman Aikens noted, in this regard, that the basic
requirement which an individual must satisfy in order to be considered a
"member” of a labor union is the signing of a membership card, not the

payment of dues:

Let us assume, however that union
members were intended by Congress to be
comparable to members of other forms of
associations. What is it that inakes an individual
a member in the union? It could not be the
mere payment of predetermined dues. Such
payments would make workers who are subjcct
to an agency shop agreemcnt members of the
union when, in fact, they are not. Payment of
dues may be a consequence of joining a union,
but it is not an act which confers membership.
To the contrary, it is a well settled principle
that an employee' signature on a membership
card constitutes inembership in the union because
it manifests the requisite intent and desire to
bc a member. NLRB v. Delaware New Jdersey
Ferry Co., 128 F. 2d 130, 134 (3d Cir. 1942).

Although the FEC has not reached a concensus on the
requirements which on individual must satisfy in order to be considered a
"member" of an organization, nevertheless, it is apparent that the UAW's

rctirces meet the various criteria articulated by the I'EC in thesc two

Advisory Opinions.  First, the UAW Constitution docs establish certain

threshold requireinents which retirees must meet in order to be considered
members of the Union. Specifically, retirees must have previously been
aetive employees under the jurisdiction of the UAW who were members in
good standing of the Union. This means that, as active employees, they

must have remained current in the payment of their membership dues.




Second, retirces must  have taken affirmative steps to
knowingly and voluntarily associate themselves with the UAW. In order
to have been members in good standing of the Union when they were
active employees, retirees must have signed application for membership

cards, indiceating their desire to become members of the Union.

Third. retirees clearly have dircet and enforceable participu-
tory rights and obligations in the Union which are guaranteed both by the
UAW Constitution and by federal labor laws. Specifically, rctirces have
the right to attend union meetings, and to express their views and vote
on matters coming before the membership. They also have the right to
vote for the Officers of the International Union, members of the
International Executive Board, and Officers of their Local Unions. And
rctirecs may run for and hold elective and appointive office in the
International Union or their Local Unions. Retirces have the right to
invoke the internal union appeals procedure, and are subject to disciplinary
proceedings under the UAW Constitution. And, in addition to allowing
retirees to participate in various subordinate bodies of the Union, the UAW
Constitution also establishes a special structure of Retired Worker Chapters
and Councils to encourage the continucd participation of retirees in the
affairs of the Union. Although retirces do not have the right to vote on
matters pertaining to the ncgotiation and administration of collective
bargaining agreements, the foregoing recitation clearly demonstrates that
in most significant respects, retirees enjoy the same rights and obligations
as active einployees. Moreover, the various rights and obligations accorded
retirees under the UAW Constitution are enforceable in state court under
traditional concepts of contract law. And, as is discussed more fully in
scetion I E of this Brief, these rights and obligations are also enforceable
in federal court under the provisions of the Labor-Management Reporting

& Disclosure Act.

Fourth, it is apparent that retirces have the same right as

active employces to dircet and control the policies and activities of the
Union. That is, retirees have the same right as actlive employees to vote
in elections for the Officers of the International Union, the members of

the International Executive Board, and the Officers of their Local Unions.

Since retirees clearly satisfy the foregoing criteria, under the
rationule articulated by the majority and dissenting opinions in Advisory
Opinion 1977 67, there is no need to inquire into whether there is any
additional evidence of a membership relationship between retirces and the
Union. However, even if the scope of the present inquiry is expanded
beyond the criteria set forth above, the UAW submits that there are still
sufficient indicia of a membership relation to support the conclusion that
retirces are bona fide members of the Union for the purposcs of solicitation

under the FECA.




Admittedly, the UAW Constitution provides that retirecs do
not have to pay any membership dues to the Union in order to retain their
"retired membership status”.  However, this waiver of the obligation to
puy dues is clearly bused on a specifie, predetermined criteria:  that is,
reiirement. Moreover, it is apparent that the granting of this blanket

i.c.,, the fact that
retirees must live on reducced income - and is not a subterfuge to evade
the limitations on solicitation contained in the FECA. It should also be
noted that, in order to be euntitled to rctired membership status, a retiree
must have been current in the payment of his or her regular membership
dues while an active employee. Active employees, of course, are obligated

to pay a predetermined, minimum amount of monthly dues to the Union.

It is also true that retirces do not have to periodically renew
their membership in order to continue to be entitled to retired membership
status. However, the same can be said of active employees. Under the
UAW Constitution, once an active employce has signed an application for
membership card and become a member of the Union, there is no
requirement that the individual periodically rencw his or her membership.
Instead, it is assumed that the employce continues to be a member in good

standing, unless he or she takes some affirmuative action to resign or

terminate their membership in the Union. See: UAW Constitution, Article

6, S17. Since there is no question that active employees are "members"
of the UAW notwithstanding the abscnee of any mechanism for periodically
rencwing their membership, it follows that retirees should also qualify as
members of the Union even though they are not required to periodically

renew their membership.

Finally, it is important to remember that retirees continue
to share a strong cominunity of intercst with active employees. As
Chairman Aikens recognized in his concurring opinion in Advisory Opinion
1977-76, labor unions arc basically cconomic organizations. It follows that
the "members" of a labor organization are those individuals who have an
cconomic "stake" in the activities of the union. As previously noted in
section 1 B of this Brief, retirces continue to play an important role in
the L 's collective bargaining negotiations, and are among the primary
beneficiaries of those negotiations. Morcover, the Union  has traditionally
represented and advocated the economic interests of its retirees in the
legislative-political process. Thus, retirces form part of the UAW's natural
constitueney, and should therefore be considered "members” of the Union

for the purposes of solieitation under the FECA.
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The Federal Labor Laws
Demonstrate that Retirees Should be
Considered Members of the Union_*

The Labor-Management
Reporting & Disclosure Act

The Lavor-Muanzgement Reporting & Discelosure Act (LMRDA),
29 U.S.C. §5401 et seq., regulates the internal affairs of labor organizations.
Section 3(0) of the LMRDA, 29 U.S.C. §402(o), contains the following

definition of the term "meinber":

"Member" or "member in good standing". when
used in reference to a labor organization,
includes any person who has fulfilted the require-
ments for membership in such organization, and
who neither has voluntarily withdrawn from
membership nor has been expelled or suspended
from membership after appropriate procecdings
consistent with lawful provisions of the consti-
tution and bylaws of such organization.

Like the FEC's regulation, this definition nakes it clear that
the terin "member” encoinpasses all individuals who meet the requirements
for membership which have been established by the labor organization.
There is no separate class of substantive rights which the individuals must
possess in order to qualify as members of the labor orgnization. Thus, so
long as retireces meet the requirements for membership set forth in the
constitution and bylaws of a labor organization, they eclearly qualify as

"members" of the union under the provisions of the LMRDA.

The provisions of Title I of the LMRDA grant union "members"
cqual rights to vote and nominate candidates, freedoin of speceh and
assembly, and certain procedural due process safeguards against improper
disciplinary action. Sece: 29 U.S.C. §4ll. Title IV of the LMRDA in turn

grants every "mecmber in good standing" the right to run for and hold union

office.  See: 29 U.S.C. §48l(e). Therc is simply no indication in the

language of the statute that Congress intended for these rights to be

accorded only to active emnployees, and not to retireces.

The regulations promulgated by the Department of Labor
provide an affirmative indication that the provisions of the LMRDA apply
to retirees as well as active employees. Scetion 452.93 of the Department's

regulations states:

The right of retirees to vote may be restricted
to the extent provided by the constitution and
bylaws of the labor organization.
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See: 29 C.F.R. §452.93. Where the constitution and bylaws of a labor
organization permit rectirees to vote in elections for the officers of the
union, as is the case under the UAW Constitution, this regulation makes
it elear that the retirees are covered by the provisions of the LMRDA

and arc entitled to the protcctions afforded thercunder.

The federal courts have also recognized that retirces may
qualify as "members"” under the constitution and bylaws of a labor
organization, and thus be entitled to the protections afforded by the
LMRDA. In Thomas v. United Mine Workers, 422 F. Supp. lll, 115-7 (D.
Col. 1976), a number of retired mine workers sued the United Mine Workers
hts under §§101(a)1) and 101(a)(2)

Union, claiming that it had violated their rig
of the LMRDA by not allowing them to cxpress their views and vote on
a proposed collective bargaining agreement which had been negotiated by
the union. ‘The court consistently referred to the retirces as being
"members" of the union, and held that they had stated a causc of action

under the provisions of §5101(a)(l) & (2).

Similarly in Schultz v. Radio Officers, 344 F. Supp. 58, 61,
64 (S.D. N.Y. 1972), a retirce alleged that his union had violated the
provisions of §40Ke) by coercing him into not running for union office.
The court found that the candidacy rights granted by this provision extended

to the retiree, and accordingly that the union was guilty of violating §401(e).

Finally, in Hodgson v. Local 592, 350 F. Supp. 16 (C.D. Cal
1972), the Scerctary of wvLaber challenged the validity of a union election
on the grounds that the union had failed to provide for absentee ballots,
even though there were a large number of "travel card members" and
retired members living some distance from the polls. Although the court
found that the failure to provide for abscntee ballots was reasonable and
therefore refused to overturn the election, nevertheless it consistently
referred to the retirces as being "members" of the union and assumed that

they were covered by the provisions of §40i(e).

Labor -Manazcement Relations Act

The UAW subimits that the provisions of the Labor-Managent

Relations Act (LMRDA), 29 U.S.C. S14] ct seq., are irrelevant to the present

inquiry. This is beeause the LMRDA simply governs the employece-employer
relationship, not the union-member relationship. The union-member
relationship is governed by the LMRDA. Navarro v. Gannon, 385 F. 2d
512 (2d Cir 1967); Beaird & Player, Free Speech and the Lamdrum-Griffin
Act, 25 Ala. L. Rev. 577 (1973); Cox, International Affairs of Labor Unions
Under the Labor Reform Act of 1959, 58 Mich. L. Rev. 819 (1960). ’
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For the same reason, the Supreme Court's decision in Allied
Chemical & Alkali Workers v. Pittsburgh Plate Glass Company, 404 U.S.
157 (1971) is irrelevant here. The Supreme Court simply held that retirees
do not qualify as "cmployecs" under §2(c) of the LMRDA, 29 U.S.C. §152(3),
and hence that benefit increases for retirees do not constitute a mandatory
subjeet of bargaining under the LMRDA. Its decision did not address the
distinet question of whether retirces may qualify as "members" of a labor
organization. Also, the Supreme Court recognized that benefit increases
for retirees are still a permissive subject of bargaining. Thus, unions and
employers are free to negotiate over and enter into collective bargaining

agreements pertaining to benefit increases for retirees.

As previously noted, retirees cxercise a powerful voice in
determining what the Union's priorities will be in collective bargaining
negotiations. Because of this, retirces have been among the primary
beneficiaries under the recent collective bargaining agreements negotiated
by the UAW. Thus, notwithstanding the decision of the Suprmeme Court
in Pittsburgh Plate Glass, the UAW continues to bargain collectively with

cmployers on behalf of its retired members.

Finally the FEC's decision in Compliance Case MUR 666 (1978)
is also distinguishable from the present case. The FEC simply decided
that a fraternal affiliate of the American VFederation of State, County &
Municipal Employces (AFSCME) - the Retired Public Employees Council of
Washington - could lawfully use its membership dues for political
contributions beecause the Council constituted a "membership organization"
rather than a "labor organization”. The FLEC recasoned that, under the
FECA, members of a group must be considered "employees" before the
group will be considered a "labor organization". Although the FEC does
not define the terin "employee", the FEC felt that it was appropriate to
borrow the definition contained in the LMRA because the two statutes
contain identical definitions of "labor organization". Noting that the fedcral
courts have interpreted the definition of "employee" contained in the LMRA
to cxclude retireces, the FEC concluded that the members of the Retired
Public Employces Council of Washington should not be considered
"employees" under the FECA, and hence that this organization did not

constitute a "labor organization” under the FLCA.

Although the UAW does not concede the correctness of the
FEC's decision in this Compliance Case, nevertlieless it is plainly irrelevant
to the present inquiry. The Compliance Case simply dealt with the question
of whether retirces were "employees" - not the question of whether they

were "members" under the FECA. Of course, there is no dispute here

that the majority of the members of the UAW are active employees, and

that the Union therefore qualifies as a labor organization.
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The Term "Members" Must be Construed
to Lncompass Retirees in Order to
Avoid Grave Constitutional Difficultices :

‘The FECA contains two references to the "mcmbers” of labor
orranizations. First, 5441b(b)2) creates an exception to the general
prohibition on the expenditure of union treasury funds in conncetion with
[ederal elections, by providing that labor organizations may use their
treasury funds to pay for comraunications on any subjeet which are directed
solely at their "members".  Second, §441b(b)(4)(A)(Gi) makes it unlawful for
labor organizations to solicit contributions to their separate, segregated

tunds from any person other than their "members!.

It is well established that statutory terms should normally be
construed as having the same meaning throughout a single statute. Pampaga
Sugar Mills v. Trinidad, 279 U.S. 2ll, 218 (1929); Kent Manufacturing Corp.
v. Commission, 288 F. 2d 812, 815 (4th Cir. 1961). And the legislative
history of the FECA does not contain any indication that Congress intended
for the term "members" to be interpreted differently in determining the
scope of communications which can be paid for out of union treasury funds,
and the scope of solicitations which unions can make for contributions to

their separate, segregated funds.

Thus, it is readily apparent that the question of whether
retirees are "members" for the purposes of solicitation under the FECA is
also determinative of whether retirees are "members" for the purposes of
membership communications by a labor organization under the FECA. If
retirces arc nol "members" for the purposes of solicitation, then the ability

of unions to communicate with their retirees must also be restricted.

The Supreme Court has repeatedly held that expenditures for
communications on political subjects constitute a form of political speech
and association, and as such, are at the heart of the protection afforded
by the Ist Amendment. First National Bank of Boston v. Bellotti, 435 U.S.
765 (1978); Buckley v. Valeo, 424 U.S. 1 (1976); United States v. UAW,
352 U.S. 567 (1957); United States v. CIO, 335 U.S. 106 (1948). In United
States v. CIO, supra at 121, the Court held that the provisions of the
Federal Corrupt Practices Acet had to be construed as not applying to
cxpenditures by labor organizations for communications on political subjects
which are directed solely at their members and their families, in order to

avoid serious doubts about the constitutionality of the law:

If §313 were construed to prohibit the publication,
by corporations and unions in the regular course
of conducting their affairs, of periodicals
advising their members, stockholders or cus-
tomers of danger or advantage to their interests
from the adoption of mecasures or the election
to office of wen, espousing such measures, the
gravest doubt would arise in our minds as to its
constitutionality.
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The provisions of $141(b)(2) which permit lubor orgunizations to spend their
treasury funds for communications with their "members" on any subject
were added by an amendment offered on the floor of the House by
Representative ilansen.  During the debates on this amendment. Hansen
specifically stated that it was designed to codify the decision of the
Supreme Court in United States v. ClO, and to avoid the constitutional
problems which would otherwise be created by restrictions on the ability
of corporations and unions to communicate with their members. See: 17

Cong. Ree. 43379-80 (Nov. 30, 1971) (Remnarks of Rep. Hansen).

We respecetfully submit that a determination by the FEC that
retirces are not members of the Union for the purposes of solicitation
under the FECA would raise serious constitutional gquestions. In so ruling,
the FEC would not only be restricting the ability of labor unions to
communicate freely with their retirees on political subjects. It would also
be needlessly interjecting itselfl into the private, associational interests of
active employees and retirees, by effectively circumseribing the scope of
the Union as an organization. In order to avoid these grave constitutional
difficulties, the FEC should rule that retirees are members of the Union

for the purposs of solicitation.
[l.

The Union's Solicitations Did Not
Violate FEC Regulation §114.5(a)(2)

Section 441(b)(4)(A)ii) of the FECA makes it unlawful for a
labor organization or a separate, segregated fund established by a labor
organization to solicit contributions to such a fund from any persons other
than its members and their families. Section 441b(b)3) further provides
that:

It shall be unlawful —

(A) for such a fund to make a contribution
or expenditure by utilizing money or anything of
value secured by physical force, job discrimina-
tion, financial reprisals, or the threat of force,
job discrimination, or financial reprisal; or by
dues, fees, or other moneys required as a
condition of membership in a labor organization
or as a condition of employment, or by moncys
obtained in any commercial transaction;

The regulations promulgated by the FEC to implement this

statutory provision have two parts. Scction 114.5(a)(l) of the FEC's

regulations basically tracks the statutory language, with some additional
cxplanation as to the meaning of the phrase "fees, or other monies required
as a condition of membership". Section 114.5(a)(2) then goes on to dcal
with the specific situation where a solicitation by a corporation or labor

organization proposes a "guideline" for contributions:
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A guideline for contributions may be
suggested by a corporation or a labor organiza-
tion, or the separate segregated fund of either,
provided that the person soliciting or the solicita-
tion informs the persons being solicited —

0] That the guidelines are merely
suggestions; and

(ii) That an individual is frec to contribute
more or less than the guidelines suggest and the
corporation or labor organization will not favor
or disadvantage anyone by rcason of the amount
of their contribution or their decision not to
contribute.

A corporation or labor orguanization or the
separate segregated fund of cither may not
cinforee any guideline for contributions.

The FEC's regulations do not claborate on the meaning of the
terin "guidelines". However, the original version of these regulations which
was proposed by the FEC in its Notice of Proposed Rulemaking simply
stated:

A corporation or labor organization or the
separate segregated fund of cither may not
cenforce a guideline for contributions, as by
requiring that a certain pcreent of salary or
wages must be contributed or that a certain
percent of employces or members must con-
tribute.

41 Fed. Reg. 21593, $14.5(a)(2) (May 26, 1976).

This proposed regulation makes it clear that the term
"guidelines" was intended to encompass situations wherc corporations or
labor unions established certain rigid percentages or dollar amounts which
emiployces o members were expected to contribute.  Although the FEC
subsequently modified this proposed regulation to permit corporations and
unions to suguest guidehines for  contributions by their employees or
inembers, so long as certain precautions arce observed which insure that
nobody is coerced into muaxing a contribution, nevertheless it is apparent

that the FEC did not intend to impose the various requircments set forth

in Regulation 1i4.5(a)2) on all solicitations by corporations and unions.

Rather, these safeguards were only required in those situations where
corporate or union solicitations urged employees or members to contribute
specifie pereentages of their wages or rigid dollar amounts. Thus, where
corporate or union solicitations do not propose such "guidelines", the only
requirements are the more gencral prohibitions on coercion contained in
Regulation 114.5(a)1).
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A perusal of the two solicitations at issue in the present case

clearly demonstrates that the UAW has not violated FEC Regulation
[ 24

114.5(a)(2).” First, neither solicitation suggests any "guidelines" for

contributions by retirces. The September 20, 1977 letter from Region 1-D,

UAW simply states:

1 amn again asking your help in this year's CAP
Dollar Drive . . .

Will you help with your contribution? All you
need do is this: (I) Put your dollars in the
enclosed mail-back envelope . . .

If you send in more than a dollar we will make
out extra tickets and put them in the drawing
in your name.

Similarly, the May, 1977 letter froin Region 8, UAW merely states, "Please
mnail back your dollar or inore in the enclosed postpaid envelope . . "
Thus, neither letter establishes rigid percentages of the retirees' income
or specific dollar amounts which the retirees are expected to contribute.
Since the two solicitations do not suggest any "guidelines" for contributions
by the retirces, the Union did not have to inelude the various "disclaimers"
set forth in Regulation 114.5(a)(2) in the letters.

Second, assuming arguendo that the two letters somehow can
be construed as suggesting "guidelines" for contributions by retirees, the
UAW submits that the solicitations still complied with the spirit, if not
the literal language, of Regulation 14.5(a)(2). The unmistakable impression
conveyed by the two letters is that the retirces are free to decide whether
or not they will contribute to UAW V-CAP. And if they decide to make
a contribution, they are free to contribute a dollar or more, as they so
desire.6 The letters understandably do not track the precise <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>