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FEDB1~AL ELECTION COMMISSION
Washington# D. C.

Complainant's Name: Loreni Smith, General Counsel, Citizens for Reagan

Respondent's Name: President Ford (Secretary of St6-ate Kissinger)

Relevant Statute: 2 U.S.C. S431(e) by implication

Internal Reports Checked: _______________________

F9h4eral Agencies Checked: _______________________

SUMMARY OF ALLEGATIONI

Secretary of State, Henry Kissinger, is using h-is office "for the

express purpose of a campaign platform to promote the Ford

candidacy" and is being compensated for such work from public

funds.

PRELI1INI RY LEGAL ANALYSIS

The issue in this matter is the -same 'as that raised in MUR 077 .(Morton)

In view of the opinion by five memnbers of the Commission that the

Morton file should be closed, with two members concurring in an opinion

by Commissioner Harris that the closing be based on procedural grounds,

we recommend that a similar rbsult be reached here.

RECOM!MENDAT.[ON

Close file; send atta ched lettcr to !Ar. Smith.
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By Hand May 13, 1976

Honorable Thomas B. Curtis
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Chairman:

wow Please find eight copies of a memorandum of law
which is submitted by Pub 'lic Citizen as amicus curiae in

__ support of the complaint filed by Citizens for Reagan against
the Ford Election Committee, alleging that it had failed to
report the on-duty campaign activities of Secretary of State
Henry Kissinger as contributions and expenditures. It is the
position of Public Citizen that the payment of the salary to
a government official such as Secretary Kissinger, while he
engages in on-duty campaign activities, constitutes the making
of a contribution under the Federal Election Campaign Act and
therefore must be reported to the Commission and charged against
the appropriate spending limitations for Presidential candidates.

N Pursuant to its regulations, the Commission has refused
to confirm or deny that the Reagan complaint even exists. For
your convenience in dealing with our memorandum we have attached
a copy of the Reagan complaint which we obtained from his
comm itt ee.

Reectfu ubitted,

Alan B. Morrison

cc: Citizens for Reagan
President Ford Committee



1835 K Streef N.W *Washington. D. C 20006 *202/452.7676

March 12, 1976

Honorable Thomas B. Curtis
Chairman
FEDERAL ELECTION COMMISSION
1325 K Street, N.W.
Washington, D.C. 20463

Pjft Dear Mr. Chairman:

Citizens for Reagan respectfully requests that the Federal
Election Commission, pursuant to Section 437 (d) (3 & 4) of
Title 2 of the United States Code, launch an immediate investiga-
tion of Secretary of State Henry Kissinger's conduct in engaging
in his current round of "political stump speeches". It is clear
to everyone that Dr. K(issinger is using his high office for the

C express purpose of a campaign platform to promote the Ford candi-
dacy. This raises serious questions under the Federal election
laws currently on the books.

if an incumbent is to be able to use individuals like Dr. Kissinger,
paid for by the public, for campaign purposes, while these individuals'
expenses are not charged against the incumbent's campaign limits,

N then the limitations in the law are a mere mockery.

N Clearly, the Commission has both a legal and a moral duty to insure

that Mr. Ford does not use Dr. Kissinger as a campaign speaker
at Laxpayers' rather than campaign expense. Kissinger's expenses
are now hidden from Commission disclosure and apparently paid out
of public funds. The Commission has both the power and the responsi-
bility under 2 U.S.C. 437 (d) (6), (8) & (9) to investigate, take
legal action, draft rules and-formulate gencral policy in this
matter. Some combination of these is clearly necessary.

If the various candidates for President of both political parties
are to be limited to the provisions of 18 U.S.C. Section 608 while
the incumbent Prenident can frccely usc the resources of the Federal
Government to promote his campaign, then God help our dcmocracy.
if this distortion of fairness is allowed to go unchecked, then we
are giving the incumbent a $395 billion campaign budget.
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1835 K Street N.W. *Washington, D.C. 20006 *202I452-7676

July 2, 1976

The Honorable Vernon W. Thomson
Chair-an
Federal Election Commission
1323 K. Street, N.W.
Washi-.t-on, D.C. 20463

Dear Mr. Chairman:

On March 12, 1976, Citizens for Reagan sent a letter to the
N Co:.=ission calling for "An immediate investigation" of Secretary Kissinger's

pitical activities on behalf of the Ford campaign. We hoped the
Co---:-ss.cn would look into the broad question of "the use of government

-power-!s for clearly partisan carpaign pur-poses."1 We viewed this problem
as "t;.e eatest danger fa-cing the crntelection laws," and therefore

rorsCmission to "act on this matter immediately."

On May 13, 1976, the Public Citizen Litigation Group filed a memo-
ra l of_ law with the Commission supporting the legal basis of our
reoa ,eslt. Since that date more and more questionable uses of the power of
the incumbency and the resources of government by the Ford administration
have come to our attention. We feel that these actions endanger our free
political system and raise the specter of the abuses that the new election

N law was supposed to prevent.

We have noted numerous cases of Ford White House staff who are
listed as reimbursed only for campaign travel on the Ford Committee's
reports. Does this mnean that their efforts and services can be used
with impunity to promote Mr. Ford's election campaign while the taXpayer
picks up the tab? Are these in-kind contributions of staff tire allowed
to escape all financial disclosure and remain unfettared by the contribu-
tion and expenditure limitations that bind& all other- presidential
candidates?

Apparently, the Ford Committee has been financing much of its
travel via government credit. While our committee has paid in advance
over $800,000 for our candidates chartered airplanes, tha Ford Commnittee
reports a much lower rate of payrent for their campaign travcl (less
than $100,000 for Air Force One travel to date and hliiCopter charges as
low as $11.54 per trip); and these were billed on a credit basis
providing immeasurable assistance to his camnpaign during the period
%-hIen natching funds were not available. It would appear from. the record



special and public Commission meeting to deal with this problem during

the week of July 6-9, 1976. This meeting should be public since-the

overriding question is one of basic legal principal:.* Doesma ijtcumbent
have a legal right to use staff and the resources of this public office
to promote his campaign? Do such uses constitute contributions and

expenditures which must be disclosed? Once these legal questions are

resolved, we understand that the normal executive session compliance
procedures are mandated.2

If the Commission chooses not to act, such refusal constitutes a

denial of any relief to our commnittee. Additionally if the
Coi_ssion takes no action, then we must assume it has chosen to exercise
its exzclusive primary jurisdiction under 2 U.S.C. Section 437c (b)(1) in
a negative way. In view of the critically short tirnd, our remedy must
then be le-ft to the Judiciary.

Sincerely,

Loren A. Sm-ith'
General Counsel

CC*.Al Fedearal Election Co:Inissioners
The Honorable Mary Louise Smith



Republican
Natonal.

Mary Louise Smith

Chairman Jl ,11

Loraen A. Smith, Esquire
Ce'-tral Counsel
Citize7ns for Reagan Committee

~:5K Street) N. W4.
..a Vo,. C. 20006

Deoar :.',r. Smith:

This will acknowledge your letter ofl June 30 with respect to the decisions
Mrade by the Comittee on Arrangements for the Republican National Convention

N for 1976 and ratified by the Republican National Comrnittee at its meeting on.1u- 25, 1976. You allege that the 1Citizens for Reagan COmmi1_1-ttee has "beenusn.ble to obtain equitable treatment" relating to allotMent of rooms andConv=- ion guest tickets at the Republican National Ccwliention for Citizens

-- ;mittee on Arrangement's for the Republican Nation~al Committee did meet-_ad a full discussion of; this matter on Thursday of last week. At thatZ -;-Z Cit1izens for Reagan Comittee position %-.as fully debated ands ~and a decision was made by the Arrangements Comittee and con-firmed by -the Republican National Committee on Friday, June 25. Thatdecision followed traditional procedures relating to pre-Convention decision
N making, consistent with pastk precedents in relation to prior conventions.

PN The Comittee on Arrangements and the National Committee apparently, by itsaction, has made its best efforts towards being fair and impartial withregards to rooms and guest t4.ickets, the two issues raised in your letter.As I am sure you knowa, the Committee on Arrangemren-ts did, upon considerationof the appeal of the Citizens for Reagan Committee, increase the number ofseats allocated to your Committee by 100, providing 300 guest passes for theCitizens for Reagan Committee and 200.passes for the President Ford Comrmittee.The Com.-ittee also provided 450 guiest passes for the Administration which,includes the Vice-President, Cabinet officers, foreign dignitaries, inde-p.-ndennt agencies, and the personnel %-.ho traditionally and 01 necessity mustbe present wherever the President appears.

Dwvight D. Eisenhower Republican C-n ter: 310 First Street Southeast, W~ic ,D.C. 20100. (202)4034-0 0.



Loren A. Smi th, Esqui re
Page Three
July 29 1976

This matter has been given my full and serious consideration. If there
are any additional questtons which you may have with regard to conformilng
with requirements of federal funding of conventions5 objections of the
Federal Election Campaign Act and other matters of' a legal nature, 'I
suggest that you confer with counsel for the Republican Nlational Coimuittees
IW ilam C. Cramer.

Very truly yours,

Mary Louise Smith

qCM7
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Hionar l Marys Smith:ih I14 DLVEE

In recent days, as you know, we have soughrt to obtain
N equitable treatment from the Republican N'ational Committee

re~garding rooms and convention tLicke-ts at the Rep-tublican
f~c t4-ional Convention ror Ci tiyzc's ror Re.agen,, thiu ofric-Lnl
precsicde.tia1 campaign organization of Ronald Kc';igan. B~ecause
'*e have been unable to obtain equial treatment -through amicable

C7 negotiations, Ci-tizens for Reagan is.insisting tha~t C.the
Repulicn !ationl Cun.t fully cc"rnply Wi-th its legral

obligation, tinder 26 U.S.C. Section 9008(c), to stagre a
.2:zcal cnvenion that does not- benefit any Republican

cn~iatefor the riominatic'n in any way over any other
candid-mte.

N As you, of course, know, this year for the first time the
N national conventioni of our party is fully funded by the tax-

payers. Through a system of equal payments to both major parties,
a public decision has been made to take the funding of this part of
the nomianating process out of private hands. In so doingC,
how)-..ever, the legal mandate is clear.: the convention shall
not be a vehicle -to. advance -the candidacy of any one -person
over another.

In Federal E lection Conrimissiofi Advisory Opinion - 1975-
72, 1)%hich you requested, the Federal Election Cownsission dealt
writh the problem of a political party benefiting only one
canidcate for its nom,,ination. In -that Advisory Op~Inion, the
Cc)':.-.,,ssion found that it t-ould be Dresume2d an iiipermnissible
Cr0nAign contribution -to pay Mr. Ford's travel -to party events
alf.ter Janulir'-y 1, 1976. Before that dat,.e- the Coinntission noted: P

"71"1 n the period prior to Janutary 1, 1976,/ -during
whiTch the Republican li'tiollci). Comra~titteoe paidf over



Mirs. Smith June 30, 1976 Page two

three hundred thousand dollars in Ford tr*avel
expenses7, the RNC will accord equitable treat-
ment to all of its presidential candidates,19
40 Fed. Reg. 56589 (1975).

If the Republicran National Corittee is going to do somev-
thing for one candidate, it must do it for every candidate for
that same office.

Our commrittee is concerned abouit pref,:ereric6,tiaj treatment
given by the convention managers and the ~pbtcnMtoa

Co:~tzeeto the White House and, t.herefore, to the Ford
Co3 -t- _e The allocation of a quota of rOo:2- and passes
to the .- hite House is grossly improper. Currcentlye*, 388 hotel

ro~sare allocated to -the Ford campaign and White House, while
cn 'y 100- rooms are allocated to the Reaa-n carnpaigi. The rord
Cg_-.:)S have received 650 gallery passes, i.hile the Reagan
canmpaign has received only 300. UWe must demand absolute numerical
equality in all of these areas.

The;_ W1hite House and tLhe-- incu- lency ha;ve no proper role
in -this convention. An,, special fEunctiCnan role granted to the
White E'ouse officially reCogni-,,,csc_ a ser_-ous MI'Luse of govern-
i:-.:!n t funsnd the 1[u!)bnc y thfe Yrian_ ca-uu gn.

reCogiC tha ths n srn o d 2  ut they express
deep z cn ce,. I -,.- a fs ~ a-d hone1StC COP.Ve'tion. I am having

- ltter han11d-deli -0ie t-o -we1 ;Iy s~olve this~ mattLer -thIi wreek.
1 ..l cl 'uat CU .H.It'idm'lii u thatt this; matter'

can he resol1ved. I f w e d o not reach a m~nutually acceptable
solutcion at that -time, then I'm afr-aid He ill have no recourse

N but to initiate litigation or complaint proceedings before
the Federal Election Co7,mission. C

Sincerely,

Loren A. Smith
General Counsel

cc: Honorable Ody J. Fish, Vice Ch _irlpan
Arrangements Comituittee, Re-publi.an N~at ionc-Il Coriit tee

William C. Crauier,) Esq . , GCenc.ral Counsel
Republican National Comm,,7ittee

Robert P. Visser5 Esq. , Goeneral Counsiz!J
Presidefnt Ford Com~tteo
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of)
) MUR 105 (76)

President Ford)
(Secretary of State Kissinger) )

CERTIFICAT-ION

1, Marjorie W. Emmons, Secretary to the Federal Election

Commission, do hereby certify that on August 5, 1976, the

Co)'nmission detLei m-ined by a vote of 4-1 that there vwas no reason

to believe that a violatilon of the Federal Election Campaign

Act of 1971, as amended, had been committed in the above-captioned

matter. Voting that there was no rc.;son to believe were

Commissioners Aikens, Harris, Springer and Thomson; voting

aoainst was Comissioner Staebler. Commissioner Tiernan was absent.

Accordingly, the file in this matter has now been closed.

Secretary to the Commission



up
FEDERAL ELECTION COMMAISSION
1325 K STREET N.W.
WASHINCTON.D.C. 20463

Commissioner &4L4

MUR No.0

Date and Time of Transmittal AUG 4 1976

01?
(- ) Z object to the recommendation

COLMMENTS :

in the 48 hour Report.

,Q7 D- ):-14

v~-2~ ~

Date: -L1. Signature:

PLEASE USE THIS FORM ONLY IF YOU WISH TO NOTE AN OBJECTION
WITH REGARD TO THE ABOVE CAPTIONED MATTER. Return all
objections toKso MargeEfmons inl the Secretary's Office on
the Fifth Floor. Ifno objiection is received within 24
hours of transmittal, the matter will be deemed approved.

'pwna.E'

F

uv'v, V^-k twp
-f l C-11-
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\DATE OF TRANSMITTAL: -AUG
TIME OF TRAN4SMITTAL: 9: 00 a.m.

in -
NO.

RE C ID:

MUR l105_(76)

3/15/76

FEDERAL ELECTION COMMISSION
Washington, D. C.

Complainant's Name; Loren Smith, General Counsel, Citizens for Reagan

Respondent's Xame; Pres:

Relevant Statute: 2 u.

Internal Reports Checked:

Federal Agencies Checked:
N

Ldent Ford (Secretary of State Kissinger) _

3.C. S431(e) by implication

SUMMARY OF.ALLEGATION

Secretary of State, Henry Kissinger, is using his office "for the

express purpose of a campaign platform to promote the Ford

candidacy" and is being compensated for such work from public

funds.

PRELIMINARY LEGAL ANALYSIS

The issue in this matter is the same 7as that raised in MUR 077 .(Morton)

In view of the opinion by five members of the Commission that the

Morton file should be closed, with two members concurring in an opinion

by Commissioner Harris that the closing be based on procedural grounds,

we recommend that a similar rbsult be reached here.

RECOMMEN_%DATION

Close file; send attached letter to M4r. Smith.



I FEDERAL ELECTION COMMISSION
1325 K STREET N.W

WASHINGTOND.C. 20463

Mr. Loren A. Smith
General counsel
citizens for Reagan
1835 K Street, N. W.
Washington, D. C. 20006

Re: MUR 105 (76)

Dear Mr. Smith:

NThis letter is in response to your communication

dated -March 12, 1976, requesting that the Federal Election
Commission investigate possible violations of the Federal
Election Campaign Law of 1971, as amended, by President

CIO, Ford in allegedly using Secretary of State Henry Kissinger
to make campaign speeches. I apologize for our delay in
responding.

On August ,1976, the Commission voted,
to terminate its review into this matter. The Commission
has now closed its files herein.

If you have any questions please do not hesitate to
N contact my office.

Sincerely yours,

John G. Murphy, Jr.
General Counsel



PUB3LIC CITIZEN LITIGATION GROUP
SUITE 700

2000 P STREET Nk W.
WASHINGTON. 0 .Q 20026

(2035 785.2704

By Hand May 13, 1976

Honorable Thomas B. Curtis
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Chairman:

Please find eight copies of a memorandum of law
which is submitted by Public Citizen as amicus curiae in
support of the complaint filed by Citizens for Reagan against
the Ford Election Committee, alleging that it had failed to
report the on-duty campaign activities of Secretary of State
Henry Kissinger as contributions and expenditures. It is the
position of Public Citizen that the payment of the salary to
a government official such as Secretary Kissinger, while he
engages in on-duty campaign activities, constitutes the making
of a contributi~on under the Federal Election Campaign Act and
therefore must be reported to the Commission and charged against
the appropriate spending limitations for Presidential candidates.

Pursuant to its regulations, the Commission has refused
N to confirm or deny that the Reagan complaint even exists. For

your convenience in dealing with our memorandum we have attached
a copy of the Reagan complaint which we obtained from his
committee.

= ectfu ub~mit ted,

Alan B. Morrison

cc: Citizens for Reagan
President Ford Committee



1835 K Street N.W * Washington. D C 20006 *202/452-1676

March 12. 1976

Honorable Thomas B. Curtis
Chairman
FEDERAL ELECTION COMMISSION
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Chairman:

Citizens for Reagan respectfully requests that the Federal
Election Commission, pursuant to Section 437 (d) (3 & 4) of
Title 2 of the United States Code, launch an immediate investiga-
tion of Secretary of State Henry Kissinger's conduct in engagingin his current round of "political stump speeches". It is clear
to everyone that Dr. Kissinger is using his high office for the
express purpose of a campaign platform to promote the Ford candi-dacy. This raises serious questions under the Federal election
laws currently on the books.

If an incumbent is to be abl.e to use individuals like Dr. Kissinger,paid for by the public, for campaign purposes, while these individuals'expenses are not charged against the incumbent's campaign limits,
then the limitations in the law are a mere mockery.

Clearly, the Commission has both a legal and a moral duty to insurethat Mr. Ford does not use Dr. Kissinger as a campaign speaker
at Laxpayers' rather than camnpaiyn expense. Kissinger's expenses
are now hidden from Commission disclosure and apparently paid outof public funds. The Commission has both the power and the responsi-bility under 2 U.S.C. 437 (d) (6), (8) & (9) to investigate, take
legal action, draft rules and formulate general policy in this
matter. Some combination of these is clearly necessary.

If the various candidates for President of both political parties
are to be limited to the provisions of 18 U.S.C. Section 608 while
the incumbent President can freely use the resources of the Fecderal
Government to promote his campaign, then God help our democracy.
If this distortion of fairness is allowed to go unchecked, then we
are giving the incumbent a $395 billion campaign budget.



March 12. 1976
Page 2.

It is a new and disturbing development when the Secretary of
State becomes a surrogate speaker for the President's campaign
while purportedly making a "nonpolitical speech". This use of
the powers of incumbency carries on a bad tradition of using
the powers of government to promote the reelection of the
President. While this practice was always bad, it is even
more unfair today when a new election law severely restricts
the fundraising and expenditure ability of the challengers.
While Mr. Ford may only be doing what others did before him,
I had hoped that the new law would have taught us something.
Apparently it has not.

The use of government powers for clearly partisan campaign
purposes represents the greatest danger facing the current
election laws.

I hope the Commission will act on this matter immediately.

Sincerely, /

C7 Loren A. Smith

qW General Counsel

cc: Neil Staebler
Joan D. Aikens
Thomas E. Harris
Vernon W. Thomson
Robert 0. Tiernan



~T ESFO REAZGA
1835 K Street N.W. * Washington, D.C. 20006 * 202/452,7676

July 2, 1976

The Honorable Vernon WV. Thomson
Chairman
Fede-ral Election Commission
1325 K. Street, N.W.
Washington, D.C. 20463

Dear M,1r. Chairman:

On March 12, 1976, Citizens for Reagan sent a letter to the
Co~ission calling for "An immediate investigation" of Secretary Kissinger's
Political activities on behalf of the Ford campaign. We hoped the
Comn.r;ss-;,.n would look into the broad question of "the use of government

-powers -Erclearly partisan carmpaign purposes." We viewed this problem
as "ttest danger facing the~ current election laws," and therefore

J.;~ t--~ Commission to "act on this matter irinediately."1

On May 13, 1976, the Public Citizen Litigation Group filed a memo-
7r=1.61m cZ law with the Commission supporting the legal basis of our
recu~est. Since that date more and more questionable uses of the power of
the incUmbency and the -resources of government by the Ford administration
have come to our attention. We feel that these actions endanger our free

N political system and raise the specter of the abuses that the new election
law was supposed to prevent.

We have noted numerous cases of Ford Whnite House staff who are
listed as reimbursed only for campaign travel on the Ford Committee's
reports. Does this mean that their efforts and services can be used
with impunity to promlote IMr. Ford's election campaign while the taxpayer
picks up the tab? Are these in-kind contributions of staff tire allowed
to escape all financial disclosure and remain unfettered by the contribu-
tion and expenditure limitations that bind all other presidential
candidates?

Apparently, the Ford Committee has been financing much of its
travel via government credit. While our committee has paid in advance
over $800,000 for our candidates chartered airplanes, tha Ford CorMmittee
reports a much lower rate of payment for their campaign travel (less
than $100,000 for Air Force One travel to date and helicopter charges as
low as $11.54 per trip); and these were billed on a credit basis
providing immeasurable assistance to his campaign during the period
when matching funds were not available. It would appear from the record



special and public Commission meeting to deal with this problem during
the week of July 6-9. 1976. This meeting should be public since the
overriding question is one of basic legal principal: Does an incumbent
have a legal right to use staff and the resources of this public office
to promote his campaign? Do such uses constitute contributions and
expenditures which must be disclosed? Once these legal questions are
resolved, we understand that the normal executive session compliance
procedures are mandated.

If the Commission chooses not to act, such refusal constitutes a
denial of any relief to our committee. Additionally if the
Coiission takes no action, then we must assume it has chosen to exerc~se
its exclusive primary jurisdiction under 2 U.S.C. Section 437c (b)(1) in
a negative way. In view of the critically short timd, our remedy must
then be left to the Judiciary.

Sincerely,

Loren A. Smith
General Counsel

q17

C14cc: All Federal Election Com~missioners
N. The Honorable Mary Louise Smith



CITIZENS FOR REAGAN
1835 K Street N.W. e Washington, D.C. 20006 * 202/452-7676

July 2, 1976

The Honorable Vernon W. Thomson
Chairman
Federal Election Commission
1325 K. Street, N.W.
Washington, D.C. 20463

Dear Mr. Chairman:

On March 12, 1976, Citizens for Reagan sent a letter to the
Commission calling for "An immediate investigation" of Secretary Kissinger's
political activities on behalf of the Ford campaign. We hoped the
Commission would look into the broad question of "the use of government
powers for clearly partisan campaign purposes." We viewed this problem
as "the greatest danger facing the current election laws." and therefore
urged the Commission to "act on this matter immediately."

On May 13, 1976, the Public Citizen Litigation Group filed a memo-
randum of law with the Commission supporting the legal basis of our
request. Since that date more and more questionable uses of the power of
the incumbency and the resources of government by the Ford administration

N have come to our attention. We feel that these actions endanger our free
political system and raise the specter of the abuses that the new election
law was supposed to prevent.

We have noted numerous cases of Ford White House staff who are
listed as reimbursed only for campaign travel on the Ford Committee's
reports. Does this mean that their efforts and services can be used
with impunity to promote Mr. Ford's election campaign while the taxpayer
picks up the tab? Are these in-kind contributions of staff time allowed
to escape all financial disclosure and remain unfettered by the contribu-
tion and expenditure limitations that bind all other presidential
candidates?

Apparently, the Ford Committee has been financing much of its
travel via government credit. While our committee has paid in advance
over $800,000 for our candidate's chartered airplanes, the Ford Committee
reports a much lower rate of payment for their campaign travel (less
than $100,000 for Air Force One travel to date and helicopter charges as
low as $11.54 per trip); and these were billed on a credit basis
providing immeasurable assistance to his campaign during the period
when matching funds were not available. It would appear from the record

C I,- , ,-R' qal-- Son:(g Paid Layalt Cn~rman Horr, %4 Btichiii ' siztr

A cop-, of our report fi e Wo :, I .valable fr'u -~khtjuP *7('! lt'-o Fe.uar, E-!-',1 ;r r!' s-



that while White House political press travel is financed by the
government and uses government employees for arrangements, the other
candidates must finance for as long as three months their press travel
expenses and hire employees to plan and coordinate the trips. only
limited reimbursements for extensive campaign travel by various cabinet
officials and holders of high administrative positions arc apparent on
the Ford Committee's reports. Given the unusually low charges for
White House travel when compared to other campaigns, full disclosure
of all political travel by the First Family should be required to give
an equitable measure of benefits.

As the campaign spending limits close in on all the candidate's
campaigns, the potential of government "fringe benefits" available to
an incumbent President become even more significant and must be carefully
monitored by the Federal Election Commission to insure that the spirit
and the letter fo the Federal Election Law is carried out. The spending
limitation would otherwise begrossly unfair under our system. This
is especially amplified in the setting of this campaign which is s0
close that virtually all political commentators agree it is too close
to call.

On Wednesday of this week, our committee delivered the attached

letter (Appendix A) to the Chairman of the Republican National Committee.
It was motivated by what to us is not only a further abuse, but by what

- is an outrageous political advantage in a contest where even a slight
political advantage might be critical.

On the basis of the public record, it appears that the Ford campaign
is contemplating the massive use of White House personnel and resources
at the Republican National Convention in Kansas City. The White House
above and beyond the Ford Committee has been allocated 288 rooms and

C7 450 gallery passes to the convention. In other words, it would appear
that the White House is planning to bring almost 3 times the number of

personnnel to Kansas City as the amount that they are officially

N planning to report under their Ford Committee budget.

In running against an incumbent, one must expect to run against the
normal advantages of the incumbency; the promises of federal projects,,
contracts and benefits, the distribution of federal appointments and jobs

in primary states immediately before the election, and the ability to
use White House dinners and facilities to woo party officials and
delegates. We make no complaints about these practices; good, bad, legal

or questionable, they are all part of a long established game.
However, we must draw the line somewhere. When the White H1ouse staff,
paid by the taxpayers, is massively used as an adjunct to the Ford
Committee, this is improper in the worst sense. This strikes at the
heart of fair elections. When the President can travel via government
means for the entire campaign at a cost that would not total two full
weeks outlay for air travel for other candidates and do it on credit,
something is very wrong.

We are hoping the Commission would realize the seriousness of these
facts and the urgency of doing something in light of the approaching
Republican National Convention, now only 6 weeks away. So far, to our

knowledge, nothing has been done. I, therefore, respectfully request a
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special and public Commission meeting to deal with this problem during
the week of July 6-9, 1976. This meeting should be public since the
overriding question is one of basic legal principal: Does an incumbent
have a legal right to use staff and the resources of this public office
to promote his campaign? Do such uses constitute contributions and
expenditures which must be disclosed? Once these legal questions are
resolved, we understand that the normal executive session compliance
procedures are mandated.

If the Commission chooses not to act, such refusal constitutes a
denial of any relief to our committee. Additionally if the
Commission takes no action, then we must assume it has chosen to exeredise
its exclusive primary jurisdiction under 2 U.S.C. Section 437c (b)(1) in
a negative way. In view of the critically short time, our remedy must
then be left to the Judiciary.

Sincerely,

coo

Loren A. Smith
General Counsel

C
LAS:ac

cc: All Federal Election Commissioners
N The Honorable Mary Louise Smith
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Committee.
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Loren A. Smith, Esquire
GCMnaral Counsel

Citiensfor Reagan Committee

!.O 3 D.C. 20006

This will acknowledge your letter of June 30 with respect to the decisions
radea by the Committee on Arrangements for the Republican National Convention

N for 1g7S^ and ratified by the Republican National Committee at its meeting on
2L" = 25, 1976. You allege that the Citizens for Reagan Comm-tiittee has "been

~m~ce toobtain equitable treatm~ent" relating to allotment of rooms and
cguest tickets at the eOnublican National Convention for Citizens

- -. tee or, Arranoee_,-'nts for the Republ ican INati onal Commi ttee di d meet
:-._-Jafull discussion of this matter on Thursday of last week. At that

- :r ~.izens for Reagan Comittee position was fully debated and
. s:.rle and a deocision wias made by the Arrangements Committee and con-

fir!-ed 1y the Repub-lic-an National Committee on Friday, June 25. That
decision followed traditional procedures relating to pre-Convention decision

N making, consistent with past precedents in relation to prior conventions.

The Committee on Arrangements and the National Committee apparently, by its
action, has made its best efforts towiards being f-air and impartial with
regards to rooms and gue-st tickets, the two issues raised in your letter.
As I am sure you know, the Committee on Arrangements did, upon consideration
of the appeal of the Citizens for Reagan Committee, increase the rnumber of
seats allocated to your Committee by 100, providing 300 guest passes for the
Citizens for Reagan Committee and 200 passes for the President Ford Committee.
The Cormmittee also provided 450 guest passes for the Administration which
includes the Vice-President, Cabinet officers, foreign dignitaries, inde-
pendent agencies, and the personnel w,.ho traditionally and of necessity must
be presen-t wherever the President appears.

Dwight 0. Eiseinhower Republican Center: 310 First Street Southeast, Washi;;.t-1 D.C. 20003. (202) 484-6500.



Loren A. Smith, Esquire
Page Three
July 2, 1976

This matter has been given my full and serious consideration. If there
are any additional questions which you may have with regard to conforming
with requirements of federal funding of conventions, objections of the
Federal Election Campaign Act and other matters of a legal nature, I
suggest that you confer with counsel for the Republican National Committee,
William C. Cramer.

Very truly yours,

~!,ary Louise Smith



1835 K Street N.W. *Washington, D.C. 20006 *202/452.7676,

June 30, 1976

Honorable M*ar'y Louise SmithHADDEIRD
Ch-airmamn, Republican National Co-mittee HN EIEE310 First Street, S.E.
Vashingron, D. C. 20003

De-ar Mrs. Smith:

In recent days, as you know, wve have sought to obtainequitable treatment from the Republican N,4ationllal Comitteeregarding rooms and convention -ticke ts at tile Re,11ttbiicantlti onaL Corvi v t .1 on For, Ci ti., ';c'nt 'P;ae thu officiLalp1'cicde:-tiai campaign organ, iat ion o- . ,ronld Reag in. Becausewe~ hav.e bteen unable -to ob-tain equal tratmen thrOugh amicableneoitinCitizenS, for Reagan is.lnsistigta hRopul).IC-_Zf1 N1.ational Con;-_,ittee fully wtith egaoblic-, 'n, -under 26 U.S.C. Section 00 08(c), to stage a---.. a! convention that dosntbnefit any Republican
c aIn~ te for the nornination in any w.ay over any other
canditate.

As Yrou, of course, know,%, this year for the first timie thenational convention of our party is fully funded by the tax-payers. Through a system of equal payments to both major parties,a public decision has been made to take the funding of this part ofthe nominating process out of private hands. In so doing,9ho;:..ever, the legal mandate is clear: the convention shallnot be a vehicle to advance the candidacy of any oneperson
over another.

In Federal E lection Commission A!"dvisory Opinion -197572, which you reques-ted, the Federal Election Comrmission dealtwith the problem of a political party benefi-ting only onecandidate for its nomination. In that Advisory Opinion, theCommission found that it would be Dresum-3d ani irnpermissiblecampaign contri-bution to pay Mr. Ford's travel to party eventsafter Janua-rry 1, 1976. Before that dc!te the Commrission noted:

"M/7 n the period prior -to January 1, 1976,/Thuring
wfich the Republican N4ational Coj&mm.ittee paid over

A r-. iu j, - fi.d vt~l ,In . ( I Ir ,:iv.fnir t~ ~~ E ~ ' o';c-

.Z U44MK



Mrs. Smith June 30, 1976 Page two

three hundred thousand dollars in Ford travel
expensesT, the RNC will accord equitable treat-
muent to-all of its presidential candidates."
40 Fed. Reg. 56589 (1975).

If the Republican N14ational Committee is goizg to do some-i"
thing for one candidate, it must do it for every candidate for
tha-t same officc.

Orcommittee is concerned about preferential treatment
i' _en by the convention ri.anagers and the Republ ican National
Co.mttee to the 'White House and, therefore, to the Ford
Commi ttee The allocation of a cuota of ro'or:s and passes
to the .,hite House is grossly improper. Currently-, 388 hotel
ro-.s are allocat-ed to the Ford camnpaign and Wihite House, while

1v rooms -are allocated to the Reagran campaignl. The Ford
sroLps ave received 650 gallery passes, iwhile the Reagan

campaign has received only 300. W-e must demand absolute numerical
equality in all of these areas.

N'4 -_ White House and the icu-enc% have no p~roper role
in this conve;ition-. AysPecial functjion-al role granted to the
White HoC.use officially, rnecogni-es a sei2.-ous u;u ofgven

-1- 11 : t fu'.cs and. th by nh 'rl ana

ecos e tna: nC., o ~t~g :rs but they express
Ze C -,,F-1I s for a fir andl horiest C oilV icnlt ion. I am having

~~~~~~ ote ad-e.v~c.1 o we myre-olve this mat ter this week.
1 al. you aiL Y :~)AM ridlay hop i ng that thi., in atter'
ca P- brsolved.- _f wE! do not reach a mutually acceptable

solution _;tL tha tie the .7-arid will have no recourse
but to initiate litigat..ion or complaint proceedings before

PN the Federal Election Co rmison

Sincerel1y,

Loren A. Sirnith
General Counsel

cc: Honorable Ody J. Fish, Vice Chairman
Arrangements Commrittee, Repulblican National Committee

William C. Cramner, Esq- , General Counisel
Republican NaL -tional Com-mit-tee

Robert P. Visser, Esq., Generl Counsel
President Ford Comumittee
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By Hand May 13, 1976

Honorable Thomas B. Curtis
Chairman
Federal Election Commission
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Chairman:

Please find eight copies of a memorandum of law
which is submitted by Public Citizen as amicus curiae in
support of the complaint filed by Citizens for Reagan against
the Ford Election Committee, alleging that it had failed to
report the on-duty campaign activities of Secretary of State
Henry Kissinger as contributions and expenditures. It is the
position of Public Citizen that the payment of the salary to
a government official such as Secretary Kissinger, while he
engages in on-duty campaign activities, constitutes the making
of a contribution under the Federal Election Campaign Act and
therefore must be reported to the Commission and charged against

N the appropriate spending limitations for Presidential candidates.

Pursuant to its regulations, the Commission has refused
to confirm or deny that the Reagan complaint even exists. For
your convenience in dealing with our memorandum we have attached
a copy of the Reagan complaint which we obtained from his
committee.

= ec tfuL7bmited,

Alan B. Morrison

cc: Citizens for Reagan
President Ford Committee



CITIZENS FOR REAGAN
1835 K Street N.W. * Washington, D. C 20006 * 202 /452-7676

March 12, 1976

Honorable Thomas B. Curtis
Chairman
FEDERAL ELECTION COMMISSION
1325 K Street, N.W.
Washington, D.C. 20463

Dear Mr. Chairman:

Citizens for Reagan respectfully requests that the Federal
Election Commission, pursuant to Section 437 (d) (3 & 4) of
Title 2 of the United States Code, launch an immediate investiga-
tion of Secretary of State Henry Kissinger's conduct in engaging
in his current round of "political stump speeches". it is clear
to everyone that Dr. Kissinger is using his high office for the

COT, express purpose of a campaign platform to promote the Ford candi-
dacy. This raises serious questions under the Federal election
laws currently on the books.

IrT If an incumbent is to be able to use individuals like Dr. Kissinger,
paid for by the public, for campaign purposes, while these individuals'
expenses are not charged against the incumbent's campaign limits,
then the limitations in the law are a mere mockery.

Clearly, the Commission has both a legal and a moral duty to insure
that Mr. Ford does not use Dr. Kissinger as a campaign speaker
at taxpayers' rather than campaign expense. Kissinger's expenses
are now hidden from Commission disclosure and apparently paid out
of public funds. The Commission has both the power and the responsi-
bility under 2 U.S.C. 437 (d) (6), (8) & (9) to investigate, take
legal action, draft rules and formulate general policy in this
matter. Some combination of these is clearly necessary.

If the various candidates for President of both political parties
are to be limited to the provisions of 18 U.S.C. Section 608 while
the incumbent President can freely use the resources of the Federal
Government to promote his campaign, then God help our democracy.
If this distortion of fairness is allowed to go unchecked, then we
are giving the incumbent a $395 billion campaign budget.

Citizens for Reagan -Senator Paul Laxalt Chairman Henry M Buchanan Treasurer
A copy of our report is filed with and available tor purchase trom the Federal Election Commission Washington D C 20463 d~j 20



March 12, 1976
Page 2.

It is a new and disturbing development when the Secretary of
State becomes a surrogate speaker for the President's campaign
while purportedly making a "nonpolitical speech". This use of
the pcwers of incumbency carries on a bad tradition of using
the powers of government to promote the reelection of the
President. While this practice was always bad, it is even
more unfair today when a new election law severely restricts
the fundraising and expenditure ability of the challengers.
While Mr. Ford may only be doing what others did before him,
I had hoped that the new law would have taught us something.
Apparently it has not.

The use of government powers for clearly partisan campaign
purposes represents the greatest danger facing the current
election laws.

N. I hope the Commission will act on this matter immediately.

Sincerely,

Loren A. Smith
General Counsel

cc: Neil Staebler
Joan D. Aikens
Thomas E. Harris
Vernon W. Thomson
Robert 0. Tiernan
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FEDERAL ELECTION COMMISSION

In the matte" of the complaint of)

CITIZENS FOR REAGAN)

V.

PRESIDENT FORD COMMITTEE)

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF COMPLAINT OF CITIZENS FOR REAGAN
SUBMITTED BY PUBLIC CITIZEN AS AMICUS CURIAE

This complaint presents a vital question for determination

under the Federal Election Campaign Act of 1971,, as amended by

1V
the Federal Election Campaign Act Amendments of 1974: Is

the use of United States Government resources, specifically

the payment of the salary of a government employee, while en-

gaged in the patently political purpose of influencing the

primary elecl-ions of 1976, a con!-ribution under the Act? If so,

then the Act requires both the contribution and expenditure to

be reported to the Federal Election Commission and further re-

quires that the expenditure be charged to the candidate's ex-

penditure limit. Although this complaint is directed primarily

against Secretary of State Henry Kissinger's campaign activities,

it raises the more general question of whether the salaries of

employees who are admittedly doing campaign work, must be report-

ed when they are campaigning during regular working hours.

The Act has again been amended by the Federal Election
Campaign Act Amendments of 1976. These Amendments are cited
herein only where they are relevant.



in this ainicus curiae brief Public Citizen argues that to

exempt an incumbent's use of government resources from the

reporting and expenditure limit provisions of the Act would

permit wholesale circumvention of the reforms brought about by

the 1971 and 1974 amendments. We believe that this compre-

hensive reform cannot tolerate an exception for the use of

government resources by an incumbent to foster his own re-

election. Not only will the all-encompassing language of the

Act not permit such an exception, but a contrary interpretation

would create a fundamental unfairness by allowing an incumbent

to exclude significant expenditures from public scrutiny and

would permit him to receive far greater support for his campaign

from the taxpayers than would his opposition. Finally, such an

exception would raise serious equal protection questions about

the constitutionality of the Aict. Since equality is the corner-

stone of all of the spendin'q and disclosure limitations and the

public funding provisions in the Act, a construction raising

equal protection problems should be resorted to only where the

language plainly requires it.

Public Citizen has long been concerned about the problems

of improper use of government-paid employees to aid the re-

election efforts of office holders. There is now pending a

lawsuit challenging the legality of using such employees on a

substantially full-time basis on the ground that Congress had

made no appropriation for such purpose as required by Article 1,

Section 9, Clause 7 of the constitution and 31 U.S.C. S 628.
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PubicCitizen v. Simon, No. 74-2025, D.C. Cir. argued Oct. 23,

1975. Although the legal questions at issue here are different

from that case, we believe that it would be useful for the

Commission to have a better idea of the breadth of the misuse

of White House staff in the past, and so we are submitting a

copy of our brief on summary judgment in the District Court in

that case. (Public Citizen v. Shultz, No. 72-2280, D.D.C.) We

wish to emphasize, however, that whatever the outcome of that

case may be, it cannot dispose of the questions presented by

the instant complaint. Thus, even if the use of government.-paid

White House staff to perform campaign duties while on duty is

not absolutely prohibited, the disclosure and limitation questions

raised by this complaint are by no means foreclosed.

Lastly, although the specific matter raised in the complaint

involving Secretary Kissinger is a narrow, and perhaps a unique

one, the problem presented is much broader. Thus, we urge the

Commission to address the legal issue presented at this time so

that everyone concerned will then know what is expected in terms

of reporting and spending. There will be time enough later to

handle specific factual situations once the basic legal issue

is resolved.

ARGUMENT

UNITED STATES GOVERNMENT RESOURCSS USED TO
SUPPORT POLITICAL CAMPAIGN ACTIVITPIES SHOULD
BE CONSIDERED CAMPAIGN CONTRIBUTIONS AND

EXPENDITURES UNDER THE FEDERAL ELECT1ON LAWS.

When Ronald Reagan procures from a supporter the money to
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pay the salary and expenses of one of his campaign workers,,

there is no doubt that the transaction is governed by the

provisions of the Federal Election Campaign Act. This is so

whether the contribution is made in cash to the Reagan Committee.

or the supporter donates the services of an employee on the

supporter's payroll. 2 U.S.C.§ 431(e)(4). Mr. Reagan is

therefore obliged to report the contribution to the Treasurer

of his campaign committee, 2 U.S.C. S 432(b), who must record

it, 2 U.S.C. 5 432(c), and eventually report it to the Federal

Election Commission, 2 U.S.C. § 434. Any member of the public

is entitled to access to the reports and can see who contributed

how much money and how that money was spent. 2 U.S.C. S 438(a) (4).

In addition, the money is considered a "qualified campaign expense"

because Mr. Reagan requested the worker to incur the expense.

26 U.S.C. § 9032(9). As a "qualified campaign expense" the

money counts towards the $10 million expenditure limit which Mr.

Reagan and the other candidates have accepted as a condition to

public financing. 26 U.-S.C. §§ 9033(b), 9035.

When President Ford has Cabinet officials and White House

advisors undertake campaign activities, the government pays

their salaries, but the Ford campaign considers itself subject

to none of the restraints placed upon Mr. Reagan and the other

candidates in the same situation. The Ford campaign committee

does not record the contribution, nor does it report the con-

tribution or how it was spent. Thus, the information is not

made available to the public so that the electorate can judge

the propriety of the action. Worse still, the salaries paid
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by the government to further the President's campaign effort

are not charged to the candidate's campaign limit, nor do they

serve to reduce the matching funds which the government is

providing to candidates who qualify. In our view the Act pro-

hibits such unfairness and we urge this Commission to so rule.

I. The Broad Language of the Federal Election Campaign
Act Subsumes the Use of Government Resources For
Campaign Purposes.

The Federal Election Campaign Act Amendments of 1974

represent a comprehensive reform which regulates campaign

spending by imposing limits on campaign contributions and ex-

penditures, by requiring reporting of contributions and expend-

itures, by providing for federal funds to finance Presidential

elections, and by creating the Federal Election Commission to

administer the Act. The Act was the culmination of a long line

of campaign acts beginning in 1907 and its comprehensiveness

came about "through the failure of piecemeal regulation to pre-

serve the integrity of federal elections." Buckley v. Valeo,

519 F.2d 821, 907 (D.C. Cir. 1975) (Appendix C, "Brief History

of Federal Election Regulation"). Qfdin-art nd re!'d in

part, 44 U.S.L.W. 4127 (1976). In interpreting the provisions

of the Act, the Supreme Court noted Congress' effort "to achieve

'total disclosure' by reaching 'every kind of political activity'

in order to insure that the voters are fully informed and to

achieve through publicity the maximum deterrence to corruption

and undue influence possible." Buckeyv.Valeo, 44 U.S.L.W.

at 4149 (footnote omitted). when read in this light. the comn-

prehensive language of the Act embraces contributions by all
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organizations, including the government.

"Contribution" is broadly defined under the Act to include,

among other things, "the payment, by any person other than a

*candidate or a political committee, of compensation for the

personal services of another person which are rendered to such

candidate or political committee without charge for any such

purpose .... 2 U.S.C. S 431(e) (4); 26 U.S.C. S 9032(D). Clearly, in

terms of utility to a campaign and of avoiding having to pay

the salary of a campaign aide, the government payment of the

salary of an official who spends a substantial part of his

working hours campaigning for the President is comparable to

any other contribution under this section of the Act. The only

arguable basis of avoiding this common sense result would be

to determine that the government is not a "person" under the

Act. "Person" is also broadly defined to mean "an individual,

partnership, committee, association, corporation, labor organ-

ization, and any other irganization or group of persons ..

2 U.S.C. S 431(h). Thus, on the face of it, the government

is an organization, and therefore a person within the meaning

of the Act.

An examination of the other uses of the word "Person"

in the Act confirms the view that its all-encompassing character

The legislative history of the Act says nothing about this
definition except to repeat it. The language originated in the
Federal Election Campaign Act of 1971 and the legislative
history of that Act is equally unenlightening as to the meaning
of "person." The only court comment on the definition is that
it is a "broad definition." Buckley v. Valeo, 44 U.S.L.W. at
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includes the government. Political committees must keep a

record of every "person" to whom an expenditure is made and

must include that information in their reports. 2 U.S.C. SS

432 (c) (4), 434 (b) (9). Obviously a committee which purchases

materials from the G.P.O. must include that information on its

expenditure record even though the GPO is part of the govern-

ment. In the same vein, it would be absurd to interpret this

provision to mean that expenditures to the United Parcel Service

must be recorded, but those to the Postal Service need not be

because the latter is a government organization but not a "person."

Furthermore, it is clear that "person" includes "government"

because the Congress found it necessary to exclude expressly

some government contributions and expenditures from the pro-

visions of the Act. For instance, one section.which has since

been repealed, required "any person" who publishes or broadcasts

campaign material to file a report with the Federal Election

Commission. The Congress saw fit to note specially in that

section that this report requirement does not apply "to any

publication or broadcast of the United States Government."

2 U.S.C. S 437a# Ereealed, The Federal Election Campaign Act

Amendments of 1976,§ 105. The inevitable inference is that

without the specific exemption, the United States Government

would have been considered a "person" and its broadcasts and

reports would have necessitated a report to the Federal Election

Commission.

Another provision exempts members of Congress from reporting

as contributions or expenditures
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the value of photographic, matting or recording
services furnished to them by the Senate
Recording Studio, the House Recording Studio,
or by an individual whose pay is disbursed by
the Secretary of the Senate or Clerk of the
House and who furnishes such services as his
primary duty as an employee of the Senate or
House of Representatives . . . . 2 U.S.C. S 434(d).

This provision makes it clear that without an express exception,

the government would come within the meaning of person and would

have otherwise been a person paying the compensation of Congress-

ional workers who are rendering services to a candidate.

Because "person" is broadly defined, and because express

provisions are needed in the Act to except the government from

the term "person," the government must be considered a person

within the meaning of the Act. Since the definition of a

contribution includes the payment of compensation by a person

to someone rendering services to a candidate, the payment of

compensation by the government to an official while he campaigns

on behalf of the President, should be d~eclared a contribution

under the Act.

It is also clear that the payment of such salaries by the

government for work for a candidate is an "expenditure" under

By making this specific minor exception, Congress indicated
that only a few express exceptions would defeat the broad
definition of contribution. The Act contains seven express
exceptions to the term "contribution," none of which apply here.
2 U.S.C. 55 431(e) (5) (A)-(F), 434. The only arguably applicable
exception is contained in subparagraph (A) -- "Services provided
without compensation by individuals who volunteer a portion or
all of their time" -- but since the campaign work at issue is
undertaken during regular hours as part of the employee's assign-
ment, it is hardly "voluntary." Of course, this same rationale
would require Members of Congress who are running for re-election
or seeking other federal offices to include on-duty work done
by their staffs in their FEC filings.



the Act. The definition of expenditure includes "a purchase,

payment, distribution, loan, advance, deposit, or gift of money

or anything of value, made for the purpose of .. (B) influ.'

encing the results of a primary election... ' 2 U.S.C.

§ 431(f) (1) (B). Certainly the payment of the salary of a

government official while he campaigns is a payment of money

or something of value made in order to influence the election,

and thus should come under the expenditure reporting provisions

of the Act.

in addition, the salary expended so that government officials

can work for the re-election of an incumbent should be charged

to the $10 million expenditure limits which the candidate has

accepted. The Federal Election Campaign Act Amendments of 1976

prohibit presidential candidates who are receiving public fund-

ing from spending in excess of $1.0,000,000 to obtain the nomin-

ation and $20,000,000 on the general election. § 320(b) (1).

That section further states that "an expenditure is made on be-

half of a candidate . - . if it is made by . . . (ii) any

person authorized or requested by the candidate . . . to make

the expenditure." S 320(b) (2). Certainly White House and Cabinet

Indeed, as soon as these payments are considered contributions,
they are also expenditures since they must cancel each other out
on the balance sheet used to report to the FEC. See 11 C.F.R.
Supp. B. App. 111 (1975).
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officials campaigning for the President are "authorized or

requested"' to do so by him. Therefore, the salaries the govern-

ment pays so that these officials can campaign on behalf of the

President must be attributed to his spending limit.

II. The Purpose of Campaign Finance Reform Can
Only Be Fulfilled By Including These Salary
Payments As Contributions Under The Act.

While the 1974 Amendments were the culmination of a long

line of campaign acts beginning in 1907, much of the impetus

for comprehensive reform came from the many abuses of the Nixon

administration during the 1972 Presidential election. Among

the most prominent of these abuses was the extraordinary use

of the federal government for campaign purposes, including the

extensive use of Cabinet officials and White House advisors in

campaign activities. See attached brief in Public Citizen v.

Shultz, pp. 9-26. Yet these same abuses continue to occur

despite public outcry over the 1972 campaign abuses, and despite

the comprehensive campaign reform designed to eradicate such

behavior.

This type of abuse is even more objectionable now that

Congress has enacted spending limits restraining the expenditures

Arguably, if the construction urged in this memorandum is
adopted, section 608(b) (1) of Title 18 can be read to limit
contributions by the Government, as well as private persons,
to $1,000. We believe that such a literal interpretation of
a criminal statute should not be followed, and we are aware
of no purpose that would be served by so construing it, and
no unfairness that would be created by not including the Govern-
ment. In addition, we note that another provision which might
have required the Government to report these salaries itself,
2 U.S.C. 5 437(a), has been repealed by section 105 of the 1976
amendments.



of candidates. in order to work, these restraints must be

applied equally to everyone, including the President of the

United States. Otherwise, the Act would work the inequity of

limiting all other candidatus to $10 million in expenditures,

while allowing the President greater expenditures provided that

he take advantage of his incumbency and divert government monies

from their true course. The Federal Election Commission cannot

reward such patently improper activities.

The shielding of this unfair use of-r Government resources

from the full force of the campaign laws impugns everything

which the reform represents. Indeed, to exempt these contri-

butions from the provisions of the Act would be so inequitable

as to undermine the entire reform. While other candidates

struggle for contributions, the incumbent President could actively

use government paid employees to do his campaigning for him.

While other candidates must accept expenditures limits in order

to obtain public fiancing, the President would be permitted

unlimited use of White House staff to conduct his campaign. It

would be a cruel irony if the very Act which was meant to eradi-

cate political campaign corruption were to be interpreted in a

While the Supreme Court struck down the expenditure limitations
in the Act, it upheld the $10 million primary spending limit and
other limits, when used as a condition for eligibility for public
financing of a campaign. Buckley v. Valeo, 44 U.S.L.W. at 4144,
4154-4159. It did so because the significant government aid,
coupled with a desire to supplant the dominant role of the large
contributor, was considered a great enough interest to justify
the First Amendment restraint when undertaken voluntarily. 44
U.S.L.W. at 4155.
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way which would insure that a fair Presidential election could

not be held.

Nor should the Conuniss ion shield such activity from public

scrutiny. The disclosure provisions are among the most impor-

tant provisions of the statute and are "supported by compelling

governmental interests -- informing the electorate arnd pre-

venting the corruption of the political process." Buckley v.

Valeo, 519 F.2d at 867. These interests were great enough so

that all the disclosure requirements of the Act were upheld by

the Supreme Court as "the least restrictive means of curbing

the evils of campaign ignorance and corruption that Congress

found to exist." 44 U.S.L.W. at 4147 (footnote omitted). They

were upheld even though serious First Amendment rights of

privacy were at stake. Certainly they should not now be de-

feated when no privacy interest of the government is involved,

and public corruption is afoot.

Disclosure was seen to promote a compelling governmental

interest because it provides the electorate with information

"as to where political campaign money comes from and how it is

spent by the candidate." H.R. Rep. No. 564, 92d Cong.. 2d Sess.

4 (1971). as auoled in Buckley v. Valeo. 44 U.S.L.W. at 4147.

By improving the flow of information to the voter, the disclosure

provisions enable the voter to more accurately evaluate the

candidate and more intelligently exercise the franchise. Certain-

ly there is no rational reason why the electorate should know

about all campaign financing except that which the President

obtains by benefit of his incumbency. To the contrary, the
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political use which a President makes of his incumbency would

seem to be of special conceirn to every voter.

In addition, the disclosure requirements deter corruption

by exposing it to the public at large. As Justice Brandeis

wrote:

Publicity is justly commended as a remedy
for social and industrial diseases. Sun-
light is said to be the best of disinfectants;
electric light the most efficient policeman.
Other-Peoples Money 92 (1914), Ooited in
Buckley v. Valeo, 44 U.S.L.W. at 4147.

The other candidates must report the origin and use of all

resources which are intended to influence an election, so that

the public may make judgments on questionable campaign practices.

It would be in keeping with this notion for the government's

contributions to the Ford campaign to be made public so that

the public may judge them also.

Finally, the disclosure requirements were meant to prevent

even the appearance of corruption. This purpose will be entirely

defeated if the Act is applied to private contributions but not

to government expenditures on behalf of a candidate. By shield-

ing from public scrutiny the President's use of government

resources to further his own re-election, the Act would fail to

dispell one of the basic sources of the public's cynicism about

elections, that is, the well-documented political use of the

incumbency by Richard Nixon in the 1972 election.
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III. Excepting Government Expenditures From The Scope
Of The Act Would Raise serious Questions About
The Constitutionality of The Public Funding
Provisions Of The Act And The Act Should Be In-
terpreted So As To Avoid These Constitutional
infirmities.

In Buckley v. Valoo, the Supreme Court upheld the consti-

tutionality of the public funding provisions of the Campaign

Act, including the use of expenditure limits as a condition of

public funding. 44 U.S.L.W. at 4154-4159. An interpretation

of the Act which would effectively remove expenditure limits

from the President while leaving them on other candidates would

again put these provisions in Constitutional jeopardy. Inter-

preted to exclude government expenditures, the Act would deny

equal protection by discriminating in favor of an incumbent

with no conceivable rationale for limiting the expenditures of
_ 7/

others, but not those of the President.

The Supreme Court made it clear that the expenditure limi-

tations of the 1974 Act represent the restriction of fundamental

rights of expression and association protected by the First

Amendment:

A restriction on the amount of money a person
or group can spend on political communication during
a campaign necessarily reduces the quantity of ex-
pression by restricting the number of issues discussed,

The identical equal protection arguments would apply to the
disparities in the reporting requirements as well, but we will
not address them separately. In addition, these government con-
tributions should also reduce the matching funds made available
to qualifying candidates for the same reasons,

--- -- - - - - - - - - - -- -- - . i
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the depth of their exploration, and the size of the
audience reached. This is because virtually every
means oll communicating ideas in today's ma~s society
requires the expenditure of money.

The expenditure limitations contained in the
Act represent substantial rather than merely theo-
retical restraints on the quantity and diversity of
political speech. Bukly v. aleo,, 44 U.S.L.W.
at 4132 (footnote omitted).

The substantial restraints on First Amendment rights which the

expenditure limits represent, were declared unconstitutional

except where integral to a scheme to replace private funding

with public funding in order to eliminate corruption. Although

the restraints are justified to further this "substantial

interest," they cannot be unevenly applied. A provision which

would discriminatorily restrict the "quantity and diversity"

of speech of all candidates but not the President, is in no way

justified.

The Supreme Court has consistently held the discriminatory

restriction of such fundamental rights to be unconstitutional

unless found "necessary to a compelling state interest."

AmrcnPrt .Wie 415 U.S. 771, 779 (1974) and cases

cited therein. Thus, filing fees which discriminatorily limit

access to the ballot on the basis of wealth are unconstitutional

The Supreme Court in Buke v. Valeo recognized the Con-
stitutional problems posed by provisions which discriminatorily
permit incumbents to use their offices for campaign purposes.
Speaking of the exemption for photographic services furnished
to Congressmen, 2 U.S.C. § 434(e), the Court was 'troubled by
the considerable advantages that this exception appears to give
incumbents." The Court upheld this provision only because "in
the absence of record evidence of misuse or undue discrimination,"
it served the permissible purpose of enabling legislators to
serve their constituents. 44 U.S.L.W. at 4152 n. 112.
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even though the state has a legitimate interest in limiting

access to the ballot. Lubin v. 2arish, 415 U.S. 709 (1974);

Bullock v. Carter, 405 U.S. 134 (1972). And inBuckley v. Valeo.

the Supreme Court invalidated the expenditure limits of the Act,

noting that the government's interest in equalizing the finan-

cial resources of candidates, preventing corruption~and reducing

the skyrocketing costs of political campaigns were all insuffi-

cient to justify governmental restriction on campaign expendi-

tures. 44 U.S.L.W. at 4143-44. " It is not the government but

the people . . . who must retain control over the quantity and

range of debate on public issues in a political campaign." 44

U.S.L.W. at 4144 (footnote omitted). An exemption for government

contributions stands this statement on its head by permitting

the government to limit the spending of some candidates while

contributing to the President' s cause.

Discriminatory restrictions have been upheld only when

significant State internsts were involved. For instance, in

Storer v. Brown, 415 U.S. 724 (1974), the court upheld a Calif-

ornia Election Law restriction that independent candidates could

not be members of political parties for 12 months prior to the

election. It upheld the restriction only because it furthered

the "compelling" goal of preventing the election from becoming

a refuge for primary losers rather than a forum for major political

struggles. 415 U.S. at 736. See also American Party v.- White.

415 U.S. 767 (1974). in the instant case there is no comparable

"1compelling" interest being served by the discrimination; indeed,
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there is a noticeable lack of legitimate government interest in

allowing the President more speech than other c~ndidates.

Finally, the expenditure limits which are presently cir-

cumvented by the political use of government employees were a

major reason for upholding the public funding provisions of the

Act against an equal protection challenge. In upholding the

provisions which make available more money to major parties than

to minor parties, the Court said:

Any disadvantages suffered by operation of
the eligibility formulae under Subtitle H is
thus limited to the claimed denial of the
enhancement of opportunity to communicate
with the electorate that the formula affords
eligible candidates. But eligible candidates
suffer a countervailing denial. . . [Al ccep-
tance of public financing entails voluntary
acceptance of an expenditure ceiling. Non-
eligible candidates are not subject to that
limitation. Accordingly, we conclude that
public financing is generally less restrictive
of access to the electoral process than the
ballot-access regulations dealt with in prior
cases. 44 U.S.L.W. at 4155 (footnotes omitted).

The expenditure c±1 ywe-:!a sicni-4nt because the overall

effect of public funding was to enable minority candidates to

increase their spending relative to those who traditionally

raised great amounts of money. 44 U.S.L.W. at 4159. This

line of reasoning is invalidated when the law is applied in a

way which permits the President to spend far beyond the limits.

Without an effective expenditure ceiling on the President, the

rationale for upholding the public funding provisions of the

Act is removed.

To exempt the President's use of government resources from

the scope of the Act would raise again in practice the Constitutional



problem solved in theory in Buckev. alo. It would also

raise the question of discrimination against Other major party

candidates who must report all of their resources and who must

charge all of their expenditures to the spending limits. The

Act should be read to encompass the use of government resources

so that it can be construed to avoid these Constitutional in-

firmities. See Buckley v. Valeo. 519 F.2d at 874.

CONCLUS ION

The Federal Campaign Election Act of 1971 as amended should

be read to embrace the use of government resources for campaign

purposes for three reasons. First, the broad language of the

Act indicates that it was meant to include every type of campaign

funding. Second, such an interpretation is necessary to fulfill

the purposes of the Act. Third, any other interpretation would

make the Act unconstitutional. Thus, we ask that government

paid salaries for employees working to influence the election

be declared campaign contributions and expenditures. As such

they should be reported and attributed to the candidate's

expenditure limit.

Alan B. Morrison*

Suite 700
2000 P Street, N.W.
Washington, D.C. 20036
(202) 785-3704

May 14 1976

* The extensive assistance of David Galbraith, a third year law
student at American University, is gratefully acknowledged.



UN I;)s1'iVL'E-s )I STIRLCT COURT
FOR THE~ DISTRICT OF COLUMBIA

PUBLIC CITIZEN AND RALPH NADER, )

P Ii i'ifi I Is.

V. ) Civil Action No. 2280-72

GEORGE P. SHULTZ,)

Secretary of Treasury,)

Defendant.)

MEI'ORANDIJM OF P~OINTS AND Au'riIORITII".S IN SUPPORT OF
PJAINTIFFS' MOTION FOR SUMMARIY JUDGMENT AND IN

OPPOSITION TO D1EFENDANT S MOTION FOR SUMMARY JUDGMENT

I NTROD)UCT ION

This action Seeks to recover [or the l)Cnefit of the United

States Treasury improperly expended federal Lax monies that were

Utilized during the 1972 P'residentiat campaign to pay salaries of

various governmet officials who were devoting substantial portions

of their working time to that campaign rather than to public matters.

The complaint seeks a declaration that the monies paid as salaries

in such circumstances may be recovered by the United States Govern-

ment since there was no lawful appropriatLion of funds for cAmpaign

purposes. The complaint also asks for an order requiring the

defendant to take appropriate action to recover such unlawfully paid

salaries, but at thLs time plaintiffs seek only a declaration that

various payments made iii the formi of salaries were unauthorized and

that the defendant has an obligation to Lake further steps to attempt

to recover those uiauthorized payments. We do not at this time seek

injunctive relief compelling the defenidant to Lake any specific action

- - - - - - - - - -



We believe that, based onl Ole five depositions, the two

sets of answers to interrogatories, and the submitted testimony

from the Senate Watergate Committee, it is clear that significant

federal salaries were paid to White House personnel who were actively

engaged in a politicai campaign and that plaintiffs are entitled

to summary judgment. Under our view of the law, we have no obligation

to establish that specific individuals received specific dollar amounts

of unlawful salaries because they were engaged in specific campaign-

related activities at specific times, although our proof establishes

those facts in many instances. Wc bclicvc that our obligation is

simply to establish that signi~icant unauthorized salary payments

were made; the exact amountL of these payments is a matter for

further examination by de fcndaiit or other respons ile federal officials,

at least in the first instance. The legal inferences to be drawn

from a number of the facts may be disputed by defendant and others,

and there may be factual disputes as to the correct amount of salary

repayments due Onl account of the activities of certain individuals.

These disputes do not relate to material facts. however,. since we

are presently seeking only a declaration that there were "salary"

payments made that were unauthorized and that defendant has a duty

to investigate and determine the exact amounts of such payments under

the rule that "doubts as to accountability may well be resolved against

the one having the duty to account." United States v. Bowen, 290 F.2d

40, 45 (5th Cir. 1961). 1

Piie deteinuiation hecre is simiilar to that in an action for an
accounting- in which the first cjuestion to be determined is whether



STATMENTI'O1V'THEi CASi,-2

Beginning at least as early as 1971, various members of the

White House staff began to work on the 1972 Presidential campaign in

which it was expected that President Nixon would run for re-election.

Because of a specific exemption in the Haitch Act, 5 U.S.C. § 7324(d)(1)9

members of the White I-ouse staff are p~ermitted to "take an active

part in political management or in political campaigns" without

violating section 7324(a) (2) and subjecting themselves to removal

from their positions under section 7325. That exception is, in our

view, a license to engage in some incidental political activities,

but does not constitute a congressional sanction that individuals

employed on the federal payroll can devote a substantial portion of

their working time to political activities and still continue to

draw their federal salaries. As we shall demonstrate in considerable

detail below in P-art 11 of our argument, the incidental time spent

on political activities in 1971 rapidly accelerated so that many

individuals on the White House staff were devoting substantial portions

of their time to political activLiis and some per-sons were devoting

virtually full time to those activities for various segments of time.

2The facts are taken from the deposi.Lions of Charles Colson,
Robert Finch1 Herbert K tein , Ronald(1Wallker, and Will1iam Timmrons ;
the defendant's answers to plaintiffs' interro';,atories (including the
affidavit of John K. Carlock attached thereto), the answers of Gordon
Strachan to plaintiffs' interrogatories, and the sworn testimony of
Gordon Strachan and Patrixc I'chanan, along with their accompanying
exhibits, before the Senate Watergate Com:ittec. Reference to the
depositions will1 be by the last name of the deponet and the pag'e number:
e~. (Finch 17). Ioccatisc the deposition of Hr. Colson was taken ontwo days and the p.nItCS on the second day do not follow the first day's

numbers, the Colson deposition will. also include a "I" or 11111 to
designate the a,)j))ojriadtclay's transcri,)I. References to the Senate
testimony will md~j(-i ' e he last name of the wi LICss andc the p-age;
exhib-its will b reere edby& ----1L I__ --ar-nd.he 2eonhi 2 th



On October 10,'1972, and ag-ain on Octobe~r 24, V~

called- this situation to the attcntion of defendant

take appropriate action to prevent the continued payt

to personnel who were deLvotLing substantially all of

re-election matters as opposed to the public' Mater~s

positions were established. Defetpdant made no reply

and thus 6n November 16th after the election, pl'3i40t'

action seeking declaratory and injun1Ctive relief wit

unauthorized salaries.3

After ob-taining,,, a thirty-td"ay extension of timC.1

answer the complaint, defendant, chose not to answerI

motion to dismiss, alleging that the plaintiffs lacki

the case was: non-justiciabic because it presented a-,,

question," and that the complaint failed tLo state, a~

relief could b)e granted. In opposition, plaintitfsK_

memorandum, and on tarch 8, 1973, this COU17L entered-

the defendant's mnotion to dismiss. Thereafter, disc.,

and while it was in progress, defe7Cndant moved forSul

on essentially the same grounds as previously rejec.t

Court in denying defendant's motion to dismiss. Tha

to be -held in abeyance until discovery t-as completed

plaintiffs made their motion for summary judgiient,w

place no later than January 28, 1974.

3Thc comnplaint aLso soug~ht relief with re-spLect
uses miade of governmentsplitlchns
that White House personnel who wcre worktng onoi he, l
materials and equipmentA, decl ara totry relic f wilth 4,-esl
aspect of the complaint is also required.



Tfhe- argument below is divided into four sectQo'5..

establishes the. proposition thait the paymuentf of sala 

Federal Treasury Co persons engag;ed in substantLial p&-:

activities is a violation of Article 1, Sction 9, Cila

Constitution and of 31 U.S.C.§ 628 becaulse no aIprop1,

been authorized for such purposes-. Second, we will de

in fact in the 1972 campaign there were widespread U~S4

House staff mem-ibers to work on. the re-election campal

Nixon. In the third part we will establish th-at defer

along with other officials, has a duty to investigat~e

the exact facts behind these serious charges and to La4

to recover the unlamfully paid monies for the benefiI

States Treasury. Finlally, we will briefly disceuss ,dc

that plaintiffs lack :standing, niotwjithstan-ding t,,his. c

determ-inationi to Ohe contrary.

'LIVA NT A(UT[10ORT'TI , S

Article 1, Section 9, Clause, 7, Unitecd States C(

"No Money shall be drawn from the 'Treasury, buvt i- 'Cot

Appropriations tuade by Law;

Section 628, Title 312 United States Code: Exc(

provided by law, sum~ns appropriated for the various br

expenditure in the public ser-vice shiall be applied. so'

objects for whIch l Oiy are respec~ively made, and for



I. T1 I E, O FDDALFUNDS TO PAY SXLARIJt'S O ~
E--MPLOYIE3 ENGAGED IN SUIBSUANIAL POIT!A11-o
ACTIVIIES VIOLATES Al\TiCLI-, 1§9, ;I.AUS1IE'
STATES CONSTTUTI ON AND 31 U.S.C. 6Z8.

Article 1, SectLion 9, Clause 7 of the Constitut-ionad

31 U.s.c. § 628 togetlier provide Chat monies shall not be -d,;

from the Treasury except pursuant to 'Lawful appropriations,'

only for the purposes for which they arc made and no others.

is undisputed that the-re were no appropriations laWTUlly I 1c

the Congress to be uISed for the purpose of paying -salarie-sf

the campaigns o either President Nixon, Senator McGoverri,0

other candidate in the 1972 Presidential election. Thus, if~

federal official had written a check to the Gonmittee to 'Re

the President in the amount of $100,000 "to be us-e'd to p ay

salaries of the Director and Deputy Director of t.he Ca UIai4gi

the Director of the Finance Committee for the Re-&cectioxn 04

President," there can be no doubt that that check wouldjbeu

and the. payment of it woutd violate the a-bove provision of

Plaintiffs' posit:Lon 11ISqu ite S imply, t ha t v41hatLis forbidde

done directly by me"ans of~ a chckl to the C omm1ittee to Re-01LQ

President,, is equlally, forbidden whten clone ividirectly by rieav

paying the salaries of pecrsons who) are- nominally emIpIQyed b~y

federal government, but who are actually onrkan & onear l-el

campaign.

In fact, with respctC to a closely re Iated area of Cix~p

many of the persons whose salaries pia-Litiffs contend shbU--ti-

in whole or in part readily acknow-ledge!,d that Governint fu~r,

notbe x~p nde f-)i Thtuswll,. c f



whether the Committee to I-,e-ete-cL or the taxpayers s houj -id

the travel expenses, hotel rooms, etc. of federal emp I YP

plitica1ltrips, every witness Stated Lthat Lthe Committee

should, and did pay. They all empiasiZcd thes-ipfoun

which the entire White Hlouse staf~f viewed the matter an d

there was a rule that when in doubt, the charge W~s~ to bVe

theCommittee to Re-elect rather 'than to the Covet umnt,.4

those. very p)ersons involved in the campaign-s t-emslves h

that taxpayers, should not be required to- bear ccrtaikncbs

with the campaign even whien incurred by persons on tL rt

yet it is contendedthat t-he salaries paid to these p-ets~o

avowedly, political trips are perfectly proper.

We cannot agree that thec law permits tO be done bly t

of salary payments, that which it concededly prohibits vid

door of direct payments to the Committee to Re-elect. >Th

a situation in which form c Lan be permitted to prevail o~ve

and where taxpayers can be made to bear a cost simply 1) &C

is disguised in~thc fort-i of a salary paymclnL rather than,

subsi-dy to a political committee. These salary costs-shi

have been borne by the Committee to Ik-clcct the 1Presiden

by the taxpayers at large, many of whom supported otherc

and others of whom simply preferred to support no one at

nothing to suggest that Congrcss ever intended to appr;pt

penny for the payment, of salaries, for the persons: wor'kih-

campaigns.i

4K~lFin 311 4-41; 1Finch 27-29; Titmmons 12; and Walkc

5'i'o the Cxtenit ~tat thre i s I t;'V5)oia-d(.I

Ilse of 1f111.( s pii(I as S.1 .Ia1i-c:; WUC;1I jOleJ ourt.it ~L If
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Tedefendant nonethecless coiitends that 'tI)IjOC 0 n:s

proscription does not apply(Irp. 11-12) beca~juse&'A

Section 9, Clause 7 provides only Lhat "no m~oey sW4l

from the Treasury but in consequence of appropriacj9&n

law;..." and there have been appropria:tions ;by -Ia

Thus, according to defendant, ArL~clc 1, Secction 9, c

the Constitutjin is naot violated where monies. approp

purpos&e, axe applied to a wholly dif ferent) purp',ose. J

there is no rational basis for a distinction undex--wth

would have permitted misuse of app~ropriated funds'pxo

there was some appropriation, but would have been s'uf-

concerned about the general problem to inlude a p , J-roh

against the use of Federal funds where~ therec asno 'a.1

Similarly, defendant's argument (Er. p., 16 and noL-0 4

628 has not been violated becau-5e it app'lies only 't~'o

between agencies is without- basis in reason or -iuthPr

The authorities and reasons given in our bri.jef of Mda~l

at pages 11-18, however, Cully suppotte 0oo~t~

Consitution and sectio-n 628 have been brceached -in Lh-

(continued) conc-re:sionla I intent (I'( narrol-.2Vy ]Jlmt t11
which sa lar loieS alle Co be set. rinst Lance,
payments to eiipiloyces for services rendered at ), e se
and only for the purposes withvin the appropriation; i
the use of federal funds for the payment o[ salaries
experts unless thecre is a speccific apj)i.opriLion 'for'
§§ 3373 and 3374 establishi highJly complex rules ptaci
the loaning of Federai officia is for use 1bystate-.r

uni Ls. rin.tlly §5502(a) prohibits the payllent of S,

6He wmakes HVConIsti tLItionII po')i.n t priwai iy in
standinig defcnse ;Asa means to dsigi ~Ca'~ss ujch
392 U. S. 83 (196 8), whic h su stUA in ax a ye r L;a 1.1 (1)ip I
the rights of taxjiavcrs scc(-d bya cifie(oLL

7 S ceeaIs o § 2 7 of t:Ite 3 1 whIti ch1)1),r u.V4 d68 IurC1
Congress in tended apcpcaLos.t encrro



Accordingly, it is plain thUL iif 1 ederal monies. weue- t

pay salaries of White liouse personnmel while such1- ersoii

engaged in substantial campaign activities, there, we're_1

the Constitution and section 628 since there was no, a

covering such expenditures.

Il. THEI EVIDENCI.- I)EMO!NSTURATES THAT PEI(SQNS UC
1AYROLLS WIERE ENGAGED) IN 11E~NiI ~i
REATING TO TIi~ ll-" LCTNCAMPAIGN O~F
NIXON WHILE CONTINUING TO DRAW THE 1R, EIJ

Beginning no later than mid-1971, various. ine~mbers i

House staff while still on the Federal payroll began ta-f

roles in the upcomiing 1972 camipaign. (See Buchanan Tr.
8

Strachan Tr. 2492). The type of campaio'n work 4oine-

individual staff member varied according to his cene ral.

in some cases involved primarily work in th1C White iI0usA

other cases involved extensive on the road campaigningc

campaign related work outside o.L Wc-shim'cun. IMany of U.

such as planning thc 1972 convc-ntion for the RCepublican

making frankly p artisan speeches, vicre cai-ipaigin related

view of the law. Others such -IS "informnation diss-eininal

general liaisoit with special inteCrest groups becaffiecle a

in the context of the post-conve-nLion period.

The evidence in this case detionstrates the massi.-Ve

White House personnel to aid the re-election campalin. o

Nixon. But IS the location of the cam1,1paign workVaried.

nature and extent of the work. Insofar as we have 16x-

campaign wiork ,pattevns brok~e down into four general c at

There i ,no1)di-SpuLe th--at .,il.of thc ~w~ doC cr
were on the Fe'de'raJ. ay'roll while cnai_- J1 11)
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First, therc were chose who were wlorking, essentially

campaign such as (Gordon Strachal, iPat O'Donnell, an~d

A second group )WCUCr persons who, for blocks of time,

was unequivocally campaign relaed], buit ajpLcared t-o

work the rest of the Lime. Included in such grou-p at

Timmons, -Roxi Walker) and members of their staiffs. TI

category Ls comnprised of those persons who devoted bz

their time over an extended period. to the campijaign. I

catnig to perform other non-campa,ign lrelatedl fun(

in this group are Charles Colson., Robert Finch, and I

Finally, there are those persons who activities are

properly classified as government)al when perf-ormned b)

thec President in i-orrmal times, but becaumse of the fac

campaign was Cia , those seewmiagly rou-tine functionsV

political acts in direct aid of Lhc candlid;ate. 111C1L

gr~oup are' herbert Klein and member-s of the Staff 'Of

Thie liSt of peirsoas inivolved ill political activ:

of the reelection campai-n of rei'dent Ni,--on cuntair

memorandum is by no weans exhauIstiVe. For: insturicc.,

of Gordoln Strachan and Patrick iljuch,)nan make it cleai

HI.R. H-alderman lad John IiLchell (wjhile he was ALLIorm

were engaged in deLtailed and ext-:ensive, pldannin, acLi-%

relation to the 1972 camipaign. (Strachan 'fr. 2492-am

3910, 3940 arnd Exhibits 175, 176, and 179, Pp). 4174,

respectively). Liitctions of timwe and m1omey1 as we]

thatL the proper j)cLrsuls to make a coaIpj)IlC.- edt.Aiid,

are governwent Qe)lOYCcLS inkl nt Lpri~viLc 11-ir L C U1Ct

COmICIUd~e that the c ucwejrcscniecI 1'r-r tls '.-u 1 -
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campaign of. a sin,_le candidate. WClCe are limany iniore,

to examine and documents to conosider, as;W0ll as a uc

dollar figures an' the recoverable salaries. But !L Lh~e

and unmistakable ;it demonstrates that the a ay~r

salaries of many significant zaisIs--ints on the 1972 1

staff of-'Richard NixonI.

A. FLIU-Limc Camp,1Laign WJorkers.

One of -the prime examitples of a White House, errmib

the campaign on 1A full-tliie basis is cGordon SLtraochan

his dutie's to the WAtrgate couittee-.is follows:

I was a staff assistantI to NJr.
Hildcmanl. Ny Office wals located in th
basement of the White House. Onc, of IIIY,

rele jo cmo~nwas tLo serve a-:s ii i11't .0jY
with the Cowi-ittee To UR-clct tLhe 1ies~deir
It was imy job)tO 1CCu1)JL:C te ll th
inforwcitiolnI Could obtai trom mem1.1rber's'of
the0 Wh71itC HOuse staff, puronla 7J
[thc Committee tt) 1R-lectj , he RepU'Uali,

personneL, In key itte nd citieS.

PeriodjCal F1y, Iws LO rpr
imortant pol1_1ticl AI matterS Lto Mr. hiaidqyi

IWrote him mny us reports, Ceti_,ti 1d
political mater eoi, dcsc'ribin," Lhe
curren ti ,atus of pendling ,poli tical mitL
lie relied o-n me as the membiier of his

personL tfE who wVu Ld obtain irilor-
maticnon Oncampajign matters. 1Either I

wol hie h aservri wuld get it.

(Strachan Tr. 2439).

As Mr. Stracham later noted, " . FCOM january ,1_

thle election my primalry dutie0)ere in he areaof 1)

in the area of politi-cal data bank." (Strachan T-I.

referred to himself: as he "WhI'ite House condI~t f~af'

activities of: I 7() L11 Inc Ldi I 11't02It:L Lv LL I Lh.
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the Deputy Campaign Director, a t.orier WhitLe louse -st~r

man with wham Mr. Strachan was iii daily contact (Strac

2894). He L estified that there were "very substantial

between all members of the White 1-luse staff andl thec

organization" (Strachati Tr. 2446), anid in fact the cor

so gLrCaL that there was a regular mecssenger service e:

handle the flow of papcers (Str-achan Tr. 2469).

Beyond his liaison functions, Strachain was conc-e

the campaign with, political intelligence plans (Stra-ci

and he had extensive involvement with the political pc

Haldeman requeIsted be taken by the White k-ou'se itself

2461, 2466, and 2494). Strachian also i nnimnained the

I-ouse campaign files (Strachan Tr. 2491).

The answers given by lvr,. Strzichan to plainti fst

spell out clearly the extent of his. invoiveruent in ti-(

campaign. His answer to interrogatory 3 indicatiLed th;

he was spending 20Z of his tLime on polliag mattCers an(

campaign. According to his aniswer to tho fourth incte

became substanitially involved in thec campaig,;i n. m~jid-

amount of timei tCrc.4-sing a s Othe ulection ;approchied.

latLe Summer and Vi of 1972 thcilu wvere inany w-ecks wl

all of Mr. Strachat' s Linie was dlevoted to the camnpa-Lg

to polling and adlvertLising matters. D)U rring A ug u stI

Strachan spent a major p~ortion of his Lime oni ma LteCr s

the Republican National Convenition an-d attend.ing L, he

Answer to interrog.,aory 4. These candid answer's I:v

Strachan demontrate thit we hive coie ;-i full.cr&

except ion in 5 U. S.CG. 7324 (o)(L) L u pLC u ih~dcnt C

by White hOuISCStalff I)CI-SOMnnel hAS bCCe11, UAn161iO, 1) Lsn 1
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.performing of gove rnmecntal dut ie:1 hecanie "incident1aV',

of a political campaign, became thu principal work of- a

number of highly paid Federal employees. it is clea~r

candidate and the committees supportino himn were unjw

by having the taxpayers support Gordon Strachari while

on the campaign, and those payments must now be returr

Treasury by the responsible person.s.

Another White I-ouse staffer who was primarily in%

campaign activitics at least for thle post-convention F

Pat O'Donnell of Mr. Colson' s office. According', to -Mi

O'Donnell had been, scheduling the speeches of Acimin ist

personnel,. primarily Cabinet officers, for approximat,

hie continued to do this through t he caminpaign, a-nd in-

his "primary responsibility." (Colson 11, 19-20). T I

of which there were approximately thirty during the c.

participated in what was referred tOO S thU surCuog~ra e,

Robert Finch related it) they were "-literally orchcst

the country in behalf of the P1resident." (Linch 1 36)_,

that orchestration was performed for Cabinet officiabs

sibility was that of Pat O'Donell. the-0-LUll-time gOVE

on the staff of Charles Colsoa.

A third example of a Governmient employee working.

campaign matters is Ken Khachigian, wvhom 1)atrick, Buichz

to as his "puliticzal assistanit" (iouchan.-an 'Tr. 3914,

was engaged in extensive political re~search JCtivitiCE

related to assessing, the strengtLhs and weaknesses of

Democratic candidateIs who mig;ht be opposin."' Iresait'

(see .g. E I xi i j 41). 4225) .Laifddtj"

Buchanan 's llaison O, L..theCuiiiuitLLwcL IC " I



(Buchanan Tr 3924). ~caan~duties are dsuse

of this Point 11 ill much gtreater detaIL il ;Iand froi-lthCIIw -i

apparent that if Mr. Khazcigian Iwas . Bcanns"p1i

assistant," he was deeply inLvolved inthLie 1 may facets of,

With which Mr.- BuIchanIian concerned himiself. Whbile it is

he may have had other duties, th-e t-esciniony of Mr. IBucha&[

suggests that Mr. Khaczhigian was deVotil-g1SUb-staatially C

time to political matters relatecd to thie 1972 camnpaig!-,

i.Full-time c[or flIock's Of Time1.

Others on the White H1ouse staff Worked essentialty -J

on mtter reltingto the campaign, butL did -so for f,,~t

periods of tiae after: which they reISume-d rornmai wilite- i~ou

For example, William )Timmions. the W hit luusC Cong 'I,~o

had played an important role in theio 968 1Republicani Ntic

Convention while hc wa!s a legislaLive assistaint to the,6-C

William UBrock (Tiniuons 17) . 1Bginnng in lMaly oi 1971)-- %1IL

began working whiat hie described as- a few hors a -ek ~~

or about half a da~y a wue(!k 11:2) L netow i

planning of the RepubLdIican Ntioilal ConIVentI(i0 Which 'Lto'1k1

in AuguLst Of 1972. DgriiginMa,-y 1972 hiS 0Fo-:L-SPe-

and he spent a few ; [iours a day workIIQ n heconvi11o

2 3) Moreover. prior to it he made four trips of aboput L

each to the convetiioll Site in M!,iami (TirmiDons 12) -AL-t 11

the conventLion IitSeli) [Uhe went ILdowln fro t o C-,-tcnd:d-Kstay,

weeks and broughlt with him fivemebr of his s ta fL f

and worked fur abutt a week (Tiammons 12 -U).



hlouse staffers (L'irwrions 14, Waikur 21, 23-24). 11e wZUs :pr

concerned with thc coordinatin- of the Cole Of Vresid"n L~

family and Vice President Agncvw and his family at tte.bn

(Timmno-s 15-16), althoug~h he also coordina,:ted Lhe role's of

White House staff personnel at the Cor11VnCI1iOrT (Timr111n~s, 17)~

it was over, he staye-d zar-outd "and made- certain tha&tiLe-ri

we had rent~ed, typewriters and cars, etc., were, in, fac~t

and all the bills paid by the Comm11ittee, to Re-elect." w4

13). We subit)11 that there is Simply no jlurtificat-ioiIor

employees to draw salaries from public monics while assui

responsibilities that the Comm1,1ittee to ReeIlct and/or th

Party should have and could have at- ssume)d Lthemsel-ves. Wha-L.

conceivable jUStifica-tions Lh(A:c itihe for permILit t;IngII

the White Hiouse staff to crip-a-Q in ca-mpai-n related aectivi

those activities consist of planniing and advising the -11reIcs

surely do not exist when the work invol-ved couild easily -be

a person not in the WJhite House a'C znd is identical in kind t

done by the opposint.g, non-inCumbent part1)-ICy. Of COu-Irse, '11

travel -Ind 00Ce-1: - Car :iPCInSCS oteeWieHu

workers were paid by the Commttee to Re-elect the P~resic-i

(Tim-mons 12- 15) , thus rcso ,lvirr, iall doubt as t-o TL,) 1 po1)Cji.,

nature of the work clone by these convention qorkeizsl.

The office off Ront Walkcer, thQ chief o[ advanc'e workI

President, also provided significant assistancc t~o chi r~e

campaign -ibeyond Cthe WOrk that the staff mcwhur did at U[c

conventLion. 111. Wlkrfirst bca Me aI'ssocLLe-d. wi L, i-re

Nixon dcl rng the 190,J (:.1M 1)j;n1wweliehcd Ld V1i1-ILC) t I,



advance mart (Walker 5-6) . The dutie S of oan advtla)C-4c m .nl

set forth in detail int- he W Valker deposition Ipa.,CS 11-19-

generally to handle the logistics for the canlidates, who

case happened to be the Prcside-nt. Ir. WAlker did ta

President at the convention where hie remained for ap~p rO-,

to three weeks (Walker 20) . Thereafter) the Presidenti M'

approximately 15 to 20 trips bef-ore election day, for wl-,t

Walker 's offi~c aSSume1d 0the oVr-aLl esonibliy Waii

The President made a nuLmiber of trips which were p ei

such as the- one to Alanta for a motorcade (1-1ker 25, 2

typical trip a member of the advanac staff of Mr. Walker

spend approximately 3 to 5 days in the city prqeL-tririg fol

Presidential visit (W4alker 29-30) . Du ringr thelse pjoliticiz

all of the expenses, including trjavel, were paid by the.-4

Re-elect, the President: (Walker 27), ex:cep)t, of coutrse) t],

of th-e members of Nr. WAler's sai.Whilec he -tScd stafl

of these- trips, he als;o utiized the services o[i more L-&h1

volunteers for Presidenciaian pprntyother Visit~s

(Walker 26, 34). i past h dat theoonly dc cer!minitng -t-

whether to Lutili;ze staff or VDoIIunCer1:Sw;aIs simi-A) ho -dw

oL staff to do the job.

9
14r. Walker tc ,tjficd that 1)0-.COiiuzeimd tO dcw iS

his compm-y durin-m, the 1-968 campaig'i (ale 6) . Ihus,
likely that the comjxiny made anin tdicect il:a p:tc
bution in violition of 18 u. S.0. § 610, by :Locinii the N!
campai(-n ian employee whose sa:lary iL conLtinued t~o pay.,
the indirect contribution oE ia paLd enployce is equ~aly 1
by section 610, and su;LCII prLohibition is 1analwgous --LO t-hce
underlying tLhe comiplaint here.,



The, third gencral category ino hch thle Campaign work

White House staff personinel fell wads that of peirsons who1 dev~c

portions of their time to the Ipol~tical campaign, but did so

a long period of time anid ill that way the utme becamne ubsta

in total. Charles Colson, #'or instancb, estimated LhaL-b'egJir

in mid-July he devoted approximat:cly 20%~ of his time to poiit
10

matters (Colson1 483,50) hsciecf admirttedly poIj-tical d

his responsibility as chairman of a group which metSix clays~

at thie Wite House at 9:15 (Colson 1 36, '38) . The iiembers of

cyroup inclUded representatives froni thec R'epublican Natiornal

Commitee, the Comittee to Re-elect the President and the Wh

House (Colson 1 37-38), and its primiary pur~pose -Iwas to orgata

the replies to answer the opponents' charges and to make mnate

available for t-he campaign speechos of thic surrogates (Gohsdn

36, 41). The-se replies, which, were obviously a cenrt part

strategry since the I,)rcsidcnL caipii! ignd very little, wer e,

in part by the uSO OfmU UhIA_ IOeLou;0 ;-'. )c h, write rs wh-JIo were on

public payroll '(43-44). Beyond his rezs;pons ibili Lie S as ~chairl

thle 9:15 group and the necessary work that had tO b e d o ne L o

prepare himself for thuosu daily mieetjigs id to iinpleiic-n tfleb

decisions reached it them 3 Mr. (JoLson also -Acknowledged ht-I

helped decide in~ some in-stances w,,ho should reply, where the r-4

should take place (CoIson Ii13-19) anId conisulted with re;a~rd

political ads ((Colson 11 22-24) . IL is apparcIIL that Gorxdot-i

description of Charles Colson as a miember of the White IIuse

10



who was "PU iLically activec" (SL vaclin, Ti:. 249'1) ws-111~cu~dL

Another high-lecIe White 1ouISe staff mem-ber who was Signifiea:

involved in the 1972 campaign was IkoberU Finch, counsellar toIthe

President and in charge of a nuLmber 1:Of speciZal projclts. i-Ok-the,

post -September period he admitted to spe)cndino at least one-tiid' al

perhaps one-half of his time on partisan. political campaign activiI

(Finch 26, 37-38). In1this ouechird he did not iricludenon-parti

talks at which hiegave the Administration's position to su~ch. gtbu

as farmers and the DAR (F.inc. 26-27, 37-1j). When these "non-

partisan" appearances are added in, iL iFs--)ap:rnt that Mr. Finch

was devoting well over half of his t:ime to-, speechmaking "as, a

spokesman for the oLdmrIiistration" (t'Lnch 44-45). When the, fact L Ai,

he had alrea-_dy decided to leave theC White IIouse and was then ttm a I(I

plans to return to California ini a new ;Job iii a private law firm

is taken into account (F-inch 40), it i clear that the amounL of:

time r Finich was then dcevoLin; to finishing t he various prj-tLs

wl-ich hle had started was cquite smiall compaied tb his basic- chiLy-- Lfl

the posL-Scptimbcrr CIiodL- o ( 0oLIout ad campa)Aignfor- the_ rc-el-&ti(

of President Nixon.

During t his time he conttnUCCI to miake uise of the Uhitelose

staff to gjet the facts that hu needed fo hi-s speechecs (Pinch 31~)..

Finch also testified that the other member)cLs-of the Cabinet

played similar pa),rts in the 1972 ca-impign, spealking -out wiW,:

comparable f rccuency in a- partiSOan eff:oil onbhalf of Lhe AtriAuv-$

istration (Finch 27). Finally) , duri.W, thC I1at WeekOf th)(I c '3j~~

Mr. FinIch Was fUlly IVZIaIAC le ad wrkLs o do w-hatever IhI*e Goauldl

ensure the reelection of Presidert Ni-,on (Finch 38-39)_. In h6e

altog ~L~ icwscicn m u:e:eiaP ~Ql
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campaigner for tho Prcsideat for otat the List two umo nLI-hSL

the 1972 campaign.

Patrick Buchanan 's assi gnment ini the 1972 presidential ca mp1

began in mid-1971 when lie was "namied chazirman11- of the oppositiobn

research, opposition tracking, oppsition analysis group wlj.ich

would be-one task., force within the camipaijgn." (13uchanani Tr. -391

His respot-sibilicies in the campaign included those of poiLical

strategist (Buchanan Tr. 3921, 3940). In dhcse capacities.he vwl

"1political stLratcgy imemos" examples of which are produced in

Exhibits 170-194 which ace pact of the filucharzn Cestimoily.- Ma"

of them, it should be noted, were written on* White Rouse
11

Mr. Bluchanan recomumended the establishmnent of a task force

monitor the activities of candidate Edwarcd Nuskie known a~s tho

"Liuskie watch." But as he Lestifiedl "the M luskie watch. aaoqumcd-

actually little more cthain the rc:earch file-s of "Itichanan and

Kihachigian. " (BLIChainain T. 3-936) hwveas 1E"xhibit 170

(p. 4146) dem-,ons~rats, the w..atch wris a dect-LIecd arnd careful onie

and was a coordinated part Of 3 strategy to Censurce haL Senator

Muskie, who was viewecd to be the tmoSt difficult opponenit Ifor-

President Nivxon and cIhc vmotstlikely pe)CrsUn, to uify iAs 1par-ty,

would not win the nomination (Buchartan Tr. -3933"-3934). 1In ad d P

to the Muskie watch, Similar analyses were mado of Senator ffuTrip1h

(see Exhibit 171,1p. 4154) and Senator Kenneidy (see Exhibit 17.3

E g., LxhiiL 170, 1p. 4146; i bt171, 1p.4154, )iAbiI
p.. 4197. "1h110atta(cd mm;Vo from R obrt C. OdIC3 Jr. p 4204)
makes it clear that t he ;mwthors 01--x L~ 179, iitdo ISw



p.4167) The C-AVmpaIi'n;Lc I i LtesWElb wi1ch Mr . bchanaln was

dealing as early as the middle, of 1.971 arc [icely SUmmarized by a

mcino he wroLe to Ceight 01Mmber.5 o1 theWhite hIouIse -Staff concerni-ng.

an upcoming meeting (Exhibit 174, p. 4173). Mr. Buchanan suggest'ed

that some of the qjustions that ought -to be conSidered at the

meeting would be, who is the likely Democ~atic nom-rinee and how

should he be dealt with? Who is the likely opposition within the

Republican Party and how should the VNeCioskecy movemeint be handled?

What is the best strategy to defeind against the aittack~s of potential

Democratic nominees, as well as other thoughts on tactic6 to be used

to highlight the weaknesses in the other party and other candidates

between now and this coming [1971] November. One can hardly

conceive of a more politically oriented meeting ,than that one, and

Yet all of thle pairicilpants kwCIe theIOil governimet salari-es.

Beyonid the pol~tical st:r.-tegy funLCtiOnl, NC. BIuChanan IIWas

involved in the hiring ,of J)1adsters t dsup heopoito

party (bluchartanti :. 3923) , hicjxric i paLed Jin t he prejpari:i-on of

political ads (BuIchanan 'f1T. 39,29-3930), and h prepared letters and

telegrams to be SenC in the nme of privat citizens upportLing the

Administration's p~osition on a variety of matrs(uhaa r.

3976-77 and Exhibit 169, p). 4130) . in adiio ie had Llhe Specific

campaign- duty after September I of prepairing a da--ily political

analysis for the President (uhnnTr:. 3947)-. And for all of this

work he relAied very heavily upon Vlhite usc Cources, pa--rticularly

the daily news :;umma ory IprelpalrCI by WJi Lou s saffer 1N.rt Allen

for the use of the President and other vmemibers ;of the staff (Burchanan~

Tr. 3937). Fr omti -he!;e Ihe a r i " n e If)IItL1 -1Is eaI:U that- atLr I Ck
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Many of the witnessCe xc lmcd that theiy kwere cSimply doing.'

during thc campaign that which they had always donec while o~n L-he

White H-ouse staff. It is not the intenti:1on oDE vlainciffs in this-

proceeding to challenge the propriety of taxpa,--yer~s paying for-many

of the activities to be discussed below durfing the normal, non-

campaign portions of a. President's termi. 1But wec do contend that

activities which may be facially nCeutral or non-political during

non-election years chatnge their character and become camipaign

activities during periods such as the po ~ st-convention time when,

the President wa-is runnitig for reelection..

1-erbert Klein was, throughout the four aind a half yezars

that he served in the Whiite House, a di-ssemi-inator of inform-ation

for the entire executLve brainch of the govornment and for the

Administrati ')n (Klein 13). J1c had nio day-t~o-da reponsibiit ie-s

for briefing the press 'as did the press secrCetary but was concceraned

with acting as a liaison witLh me-mbers of Lhe ntioalmedia (Klein

14-15). Thus, when the elctiori campiin gn tor- bec-oie active

after the convcwLon, Mir. Klein did very itle t hat hec did-hYoL d~o

before although he 'tcs out si.-de W-asing toon more ):Cthan he [c, was there

and his travels increased above normal as hie cotk-inued to tell tbe

Administration's side of the st~ory (IKlein 26-8).

Mr. KNlein claimeid that the [972 cmainwrs a different kind-

of campaign becaulse lhe %was doingthesaiCidth-A the hadd(onie

since January 1969. WUhen asked about hiS COntribution to uhc

President's reel-ct Lon, 1he stted UCI"'I1OhoghIjjSiej WOUld 1 h e b-S L



put it ". wt he American peole prt of the process in any

election is that they understanid uha't the is,_-sues are at the

particular time" and it was essential in his view that "you do the
best you can in al least answer-ing, questions iregarding those issues.'

(Klein 25).

Although1 Mr. i<4cin in prior Nixon campiiaigns had Laken leaves of

absence from hCis posiKtions (Klein 5, 7, 9, and 10), he did not do

so this time. lHe tra-Veled arund thecountry an7ZId on many of his

trips the expenses were paid by the Committee to Re-elect the

President (Klein 40). Ie made speehcs (Klein 34) and kept himiself

generally available to the press (Klein 33), including servicing the

needs of the National Press Corps art the Republican Ntoa

Convention (Klein 19). Herbert Klein was spreadfing the word about

the Administration, wnat it was djoinl. and where L .t stood Oil issues.

In his ownind hie war, making an importnt conitribution to the

reelection of the President, Zan1d et itwas qually clear that thie

taxpayers weire shouilderit- the burdCen or Ailhsslr ui~

this time. Whatever ri-ght Lho ,11 ;iPil may ave- to diSseminavie

general information about his policies at the puLblic's expense

during non-election periods does not extend tIo have the taxpajye rs
12

Support publicity aQ_;nLs whcen h1Cis actively seigreelction.

For if H-erbert Kleia had nut been rceiving, a !1IhiLe House salary

while working on the campaig, eterte omiteto~ Re-elct

would have paid himi or he would have *.o 011don1avoluTaVrybsis

That is the way tholt camipai-sns arc supposedJ to operate, but thact

is not what happened in 1972.



IC situZaion With U(Jh-tieis u LJ:on idhs tIff is ;very sbwld L~

to that of Herbert Klein since they were doing during the camupaign-,

that which they had dlone before (Colsort 1 46) Their regular,

duties were to czater to the various organized special interest

groups in the country, ranging r fom cLhin.-ic "roups to labor unions

to business groups, and to ensure that these grOLups had a friendly

ear in the White House when policy decisions were of concern to

them (Colson 1 8; Goisoa 11 27-28). Althoug,:h the Colson staff

duplicated in some ways the subs L.-IILive re.sposibilitieIs of tile

various agencies, it was in effect a last ch.-nce for these groups

to be heard before policy was to be decided in the White House.

Whether those activities can fairly be characterized as governmenta

as opposedI to p)oliticalI during nonI-elct~ion times is a mlatter of

some debate. Howver. it seem ls clear that 11onethe campaign -2a8

under way those workers were every bit as much camipaign workers acs

the employee,. of theli Committee t. Rc-eiect.

The best evidce CCOf the wa-y ii. which £ir. Colonviewled he

responsibiLities o)[ his staff is a mmio 1he2wrote to them on August

1972, the Fridaly atrhe returned (Ifrom tihe Repu),-blican Natioal

Convention (Coisoni-t129). Thi-s 101-rkem IArlablocument, which *Is

exhibit 1 to the Colson depjOSioiA, plc11inperspective-All of

the Colson testimon-y ZIbOutL the duti.-es performedi-c by him anid his

staff during tLhe post-convention period. It is of particular

significance inl li~Iit of Mr. Colson 's r-ole a cha-irm-anl of the

9: 15 group Which WaIS COlIeCrnI-Qd w -ithdvin; pystrategies Lo

the positions taken by the opposition- Thve memi-o be-'ins by not~ing-

that there are "71 cdays left Ibetween now-Iin(Ithe eIection. E ,eY,



For those of you who have not, a campaign is a 24-h~our a day, 7-day

a week rj o b.. Think to yoturself at the begi-nning of each day,.-

'What am I goinjg to do to help the Pro-sideri's reelection today?'

and then at the ead of e-ach clay think what you did in fact do to

help the President's rceelction." Aftcr stating hiS Cexpc-tation of

maximum staff output, he noted that if he bruised any feelings or

injured anyone's morale, "1 will be happy Lo make anmend~s oa the

morning of November 8 whea we have donie our job) .-nd Lhe results are'

evident.

Notwithstanding I-r. Colson's explanations as to his intentions

in writing this memo, (Colson 1 32), it is apparent that each member-

of his staff, which grew from a single secretary inl 1969 (Co'lson I

21) to 15 prof essionlal and a like IINmber of clerical pecrsonnel by

the time of the election (Colson1 30-31), was told to

devote himself to the reelection of President Nixon for th~e rest of

the campaign tiaud to focus untirely on campaigcn and campaign-relat-ed

matters Until that reelection waS accomnplished. Seen in this lightL

it is apparet that CvcrythingL~ hat wa-s done by the Colson staff

was with that purpose ,;Cit) Mind and LhaL each of those thirty indivi4Ldua

was a campaign wocker and nota n c>.[ of he government aand the

people as C- whole.

Other facts sujpport this conclusion. Lauch of the mnembers of

Mr. Colson's staff had a "counterpart" at the- Connitee to Re-elect

who dealt with a spcific Marea just aW-; chCI of the mem'lbers of thle

staff had a specific interet group to hanodle (Cols;on 11 29). 'Fie

White HOuIse counterpzirt pro.-vided SuL~bSIZtant.VC thelp toUhis colleague

at thle Committee to 1(-clcct (ColIson 1IT 30), anid OfCcourSe was.



campaign access of that kind is J.)7L the gi-eaL importance aind provides,

the candidatc with key input as Lo how his policies are bein'g

received by the groups most dirct~ly affected by them.

Finally, the work o-f Colson's staff member Desmond Barker in

coordinating thc efforts Of the P' ubilIforma:11 tion Offices of the

various agencies, as he had be-en- doing before the campaign, took to~n

an increasingly important role as election day neared (Colson II

58-60). The ability to manage or coordinate the release of infor-

mation by executive departments durinlg;J political campaign cannrot.

be underestimated, and the political impAct of it is obvious when

the person maniaging, the news effort is on the staff of the chairman-

of the daily 9:15 Ioliticai stratgyr ictingy. The timing of thc

releases of news--both good and bad--is an iimportant camwpaign tQool,-,

and one which is inevitable that the in-cumbet will be able to have.

That does not mean, however, that the taxpayerS should pay the,

salary of the staff mecmber who is doing the coordinating of the

release of such informtion, as was the C-Icaseinl 1972.

During tLhe course of his tIstimlofny bef0re the Senate Watergat-e

Committee, while obviously not considering, his remiark~s in LhL

context of this liti~;at-ioa, Patrickiucan made- a -Statement which,

coupled with the Colson rtemiurand(Lun1, summaized plaintiffs' case very

nicely, In replying to a question as to hether the dirty tricks

department played any si-nificant role in Lhe 1972 campaign, Mr.

Buchanan stated that he agreed with the assessm"-rent of Theodore

White that "these rcally had the weight of a feather in the,.

cam~paign of 1972."Il~e then continued with the saeet



I think what was unpreceden Led for
LIS, Senator, was the fact that we were- -
that we controlled the Office of 0-h0
Presidency, and this was the, frankly,
some of thle, innovations5 in terms of
thle offensive strategy in mediJa -ads,
the attack gcoup which has got tea, the
9:15 group which has glotten a-bad name,
the LISC Of SLIC:gtCS, Ln he o rches tration
Of our political offensive, those had
nothing to do with dirty tricks. ItL Ws
one of the most effective operat-i-ons mid
one10o or-the most tj yb coprItn
have been involved in. (1Buchan..n T r. 3956)

The evidence in this case deImnstrates that Ir. lBuchanani was entj-rely

correct in his assessmerit that the uses oi7 the Office of tile- Presiden"

and in particular the p~aying of [r; nm sof. White HAouse staff

members fro-m public funds while they werc working on political

campaicm, was a major factor in Lhe a-bility of' the President to

successfully mount: his campaign nd btiis reelectio.T~

evidence demonstrates massive misuses of ,.,ove-rnment funds, aind

plaintiffs have established that w khich the comffplaint 0legs-

that government paid emiployees were devotin~tr substantial portions

of their time to a politicol cmagi
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