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SUBJECT: Proposed Interim Audit Report on Vermont Democratic Party (LRA 917)

L INTRODUCTION

The Office of the General Counsel has reviewed the proposed Interim Audit Report
(“IAR”) for the Vermont Democratic Party (“the Committee”). The IAR contains one finding:
Recordkeeping for Salaries and Wages.! Our comments focus on the issue of the Committee’s
recordkeeping requirements for employees who are paid and reported as solely 100% federal
funds. If you have any questions, please contact Margaret J. Forman, the attorney assigned to this
audit.

! We recommend that the Commission consider this document in Executive Session because the Commission

may eventually decide to pursue an investigation of matters contained in the proposed IAR. 11 C.F.R. §§ 2.4(a) and
(b)(6).
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IL. RECORDKEEPING FOR SALARIES AND WAGES

The auditors found that the Committee did not maintain a monthly log or any other
supporting documentation for sny of its paid employees. The proposed IAR recommends that,
unless the Committee provides monthly lngs, the Committee should implement a plan to maintain
monthly payroll logs to track the percentage of time that each employee spends on activities in
connection with a federal election.

The monthly logs should have stated the percentage of time that each employee spent on
activities in connection with a federal election. 11 C.F.R. § 106.7(d)(1). The Committee paid a
total of $293,071 fer payroll from its federal account in 2009 and 2010. Inoluded in this amount
was $48,662 for 13 employees reported as fedoral electipn activity (“FEA™) on Bchedute B, tine
30b, and 349,937 for 16 employees reported as other federal operating expenditures en Schedule
B, line 21b.” |

The auditors reviewed the Committee's accounts and found that the Committee’s
payments to those employees that were reported as FEA or federal operating expenditures were
paid with 100% federal funds. The proposed finding, therefore, raises the issue of whether state
party committees must maintain a monthly log under 11 C.F.R. § 106.7(d)(1) for employees who
are paid from and reported as solely 180% federal funds. We reiteratc the informal advice en this
issae that we provided in the context of anether audit.

A stata party oommittee “must keep a monthly log of the percentage of time each employee
spends in connection with a Federal election,” 11 C.F.R. § 106.7(d)(1). To determine if a state
party committee must allocate the salary, wages, and benefits of its employees, it must examine the
percentage of time that the emplayees spent on federal election activity or activity in connection
with federal elections. Salaries and benefits for employees who spend more than 25% of their
compensated time on FEA or activities in connection with a federal election in a given month must
be paid only from a federal account. 11 C.F.R. § 106.7(d)(1)(ii). Employees who spend less than
25% of thelr time on PEA or activities in connection with a federal election may be allocated as
administrative costs or paid from the federal account. 11 C.F.R. § 106.7(d)(1)(i). Employees who
spand none of their cninpensated tine on FEA or sctivitics in connection with n federdl election
may be paid entirely with funds that comply with State law. 11 C.F.R. §§106.7(¢)(1)
and 106.7(d)(1)(ii).

We conclude that, read literally, the regulations support the conclusion that state party
committees must maintain a monthly log under 11 C.F.R. § 106.7(d)(1) for employees who are
paid from and reported as solely 100% federal funds. Based on the disclosure reports filed by the
Committee, it appears that of all of the employees that were paid with 100% federal funds, at least

2 The reparts also disclosed the federal eccount having paid $203,472 for 14 employees on Schedule H-4 for

Line 21a, as allocated federal/non-federal activity. However, according to the auditors, despite this reporting, all of
these expenses appear in fact to have been paid from entirely Federal funds. None of the funds wransferred from the
committee’s aon-federal aotount to its federal accownt appear to have been to eover:payroll; all such funds appear to
have been used to pay for the non-federal share of other administrative expenses.



Comments to the Interim Audit Report
Vermont Democratic Party (LRA 917)
Page 3

13 of them may have spent 100% of their time on activities in connection with a federal election.
Althongh 100% of the time speat on federal activity iepresents the whole or cemplete time sponi
on federal actlvity, this is still a peccentage, nnd therefare inuat be documented.

Whether the Audit Division should pursue findings of this nature, however, raises practical
questions. Section 106.7(d) supports the statute’s requirement that state and local party
committees treat as “federal election activity,” payable with 100% federal funds, the salaries and
benefits of any employee who spends more than 25% of his or her compensated time during the
month on activities in connection with a federal election. 2 U.5.C. §§ 431(20)(A)(iv), 441i(b)(1).
Since the Committee paid the employees at issue with 100% federal funds, there is no cortcemn that
an inadequate share of federal funds was used to pay these employees. The only differeece that
could possibly be made by keeping the log inr these emplayees for the tine paid with 100%
federal fonds wauld be to identify those emplnyees who spent less than 25% af their compensated
time during a ntonth nn aativities in connection with a icderal election, but whose salaries and
benefits the Committee voluntarily chose to pay with 100% federal funds. Because the salaries
and benefits of those employees are not “federal election activity,” they wauld not have been
reported as such on line 30(b) of the Detailed Summary Page, but could instead have been reported
as federal operating expenses on line 21(b). 11 C.P.R. § 106.7(d)(1); see
11 C.F.R. §§ 104.14(b)(1) and 104.17(a)(4). Here, it appears that the Committee recognized this
distinction bocause the Committee reported payroll payments of $40,937 for 16 empleyees as
other federal operating expenditares on Schedule B, line 21b. If the Audit Division believes that
logs (or the equivalent substitute) are aeeded te verify inis reported inférmalian, then yon shonid
congider whether a reaocdkeeping findingor a lintitation on the scopa of the audit is appropriate.

We provide these comments, however, recognizing the Commission’s 3-3 split on a similar
issue in the Georgia Federal Elections Committee audit involving employees whom the committee
asserted spent no time on activity in connection with federal elections. In that audit, the
Commission split on the issue of whether the Commission could require a committee to keep a log
for such employees, notwithsianding that zero (as weli as 100) is a percentage. For those
employees, presumably, there would be considerably more reason to require tho leg, to ensure that
their salaries were properly paid with 100% non-federal funds. Nevertheless, in a motion that
failed 3-3, timea Commissioners asserted that *“‘the Cornmisston dees not have juiisdiction to
impose reeordkerping and docamentation requirements on employee activity that a State party
committee claims is solely non-Federal.” See Commissiort Agenda Document No. 11-10-B
(Motion on Audit Division Recommendation memorandum on the Georgia Federal Elections
Committee, considered in Open Session Mar. 3, 2011). Here, unlike with the Georgia Federal
Elections Committee, at least 13 of the Committee’s 24 employees may have spent 100% of their
time on activities in connection with a federal election and were paid with 100% federal funds, so
the three Commissioners* concems regarding jurisdiction over "solely non-federal™ activity may
be reduced. Nevertheless, given that there is some uncertainty on a related issue, we recommend
that vou raise this issue in the memorandam that forwards the report to the Commission.



