FEDERAL ELECTION COMMISSION GI0EC27 P g
WASHINGTON, D.C. 20463

December 27, 2011

MEMORANDUM
To: The Commission

Through: \/ ~_Alec Palmer ‘;\'\\.W

\  Staff Director

From: Patricia Carmona -N‘- for PC
Chief Compliance Officer

Tom Hintermister ~T “
Assistant Staff Director
Audit Division

Martin Favin t’ﬂrbb

Audit Manager

By: - Randy Harris
Lead Auditor

Subject: Audit Division Recommendation Memorandum on Smoot for Congress
(A10-01)

Pursuant to Commission Directive No. 70 (FEC Directive on Processing Audit Reports),
the Audit staff's recommendations are piesented helow and tho: findings are discussed in the
attached Draft Final Audit Report (DFAR). The Office of General Counsel has reviewed
this memorandum and concurs with the recommendations.

Finding 1. Misstatement of Financial Activity

The committee did not file amended reports in response to the interim audit report,
nor the DFAR. However, the Candidate stated via telephone and email that they
are working on amended reports to comply with the Audit staff’s recommendation
and will file them when completed.

The Audit staff reoormrends that the Coramiesiam find that Smoat far Congmss
misstated their filrancial activity for calendan years 2009 and 2010.

Finding 2. Receipt of Apparent Prahibited Contributions

The committee did not provide a response to the DFAR. However, the Candidate
subsequently stated that since no funds are available to remedy the apparent
prohibited contributions, they intend to disclose them on Schedule D (Debts and
Obligations) when they file arended reports.



The Audit staff recommends that the Commission find that Smoot for Congress
received apparent prohibited contributions.

The Committee did not request an audit hearing.

If this memorandum is approved, a Proposed Final Audit Report will be prepared within
30 days of the Commission’s vote.

Should nn objection be received, Directive No. 70 states that the Audit Division
Recommendation Memorandum will be placed on the next regularly scheduled open
session agenda.

Documents related to this audit report can be viewed in the Voting Ballot Matters folder.
Should you have any questions, please contact Randy Harris or Martin Favin at 694-1200.

Attachment:
- Draft Final Audit Report on the Smoot for Congress

cc: Office of General Counsel



Draft Final Audit Report of the
Audit Division on Smoot for

Congress
(March 11, 2009 - December 31, 2010)

Why the Audit About the Campaig

Was Done Smoot for Congress i ngressional campaign committee for

Federal law permits the Sheila Smoot, Democratj€ ¢andidate for the U.S. House of
Commission to conduct Representatives from:the 2of Alabama, 7" District, and is
audits and field headquariered in:Birmirmghan;+l; bama For mare information,
investigations of any see the chart on the campalgn Dres

political committee that is

required to file reports Financial Activ1ty (p. 2)

under the Federal e Receipts

Election Campaign Act  Contributions frepi Ind1v1dua1s < $151,083

(the Act). The :Contributions from Other

Commission generally ", Political Commlttees 98,750

conducts such audits Total Recelpts i $ 249,833

when a committee , , L

appanrs not to hay ) Dlsbursements

the t?lveshold Yo Operatmg Expenditutes $ 250,380

requirements for - '; o Other Disbursements 1,030
“Total Dlsbursements $ 251,410

féi"md_ings and Recommendations (p. 3)

prohlbltii(;n‘s agd e Misstatement of Financial Activity (Finding 1)
disclosure reg Receipt of Apparent Prohibited Contributions (Finding 2)
of the Act.

Future Action:
The Commission may
initiate an enforcement
action, at a later time,
with respect to any of the
matters discussed in this
report.

1 2 US.C. §438(b).
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Part I
Background

Authority for Audit
This report i based on an audit of Smoot for Congress (SFC), undertaken by the Audit
Division of the Federal Election Commission (the Commission) in accordance with the
Federal Election Campaign Act of 1971, as amended (the Act). The Audit Division
conducted the audit pursuant to 2 U.S.C. §438(b), which permits the Commission to
conduct audits and field investigations of any political cony ifittee that is required to file a
report under 2 U.S.C. §434. Pnor to conductmg any audlt?y;l"’ﬁfrder this subsection, the

d by selected committees to
t-the threshold requirements

for suhstantlal camptiance with the Act. 2 I/Jg .C.: “ 8('9)

Scope of Audit Loy
Following Commission-approved procedur¢
factors and as a result, this audit examined: 4
the receipt of excessive contgiButions and lo

habxted sour% S

AU



Part II
Overview of Campaign

Campaign Organization

Important Dates

e Date of Registration

April 22, 2009,

e Audit Coverage

Headquarters

Bank Information

e Bank Depositories

e Bank Accounts

Treasurer

e Treasurer When Audit Was Conducted

e Treasurer During Period Covered

e Who Handled Agg
Rerordkeeping Tasks,

Receipts

o Contributions frofy ¥ 151,083

o Contributions ﬁom : 98,750
Committees 3

Total Receipts $ 249,833

Disbursements

o Operating Expenditures 250,380

o Other Disbursements 1,030

Total Disbursements $ 251,410

Cash-on-hand @ December 31, 2010 $(1,577) °

2 SFC overdrew its bank accounts in the amount of $1,577. The bank later forgave $1,574 when one account was
closed out. See Finding 2 for discussion of apparent prohibited contribution from the bank for $1,574.



Part 111
Summaries

Findings and Recommendations

Finding 1. Misstatement of Financial Activity

A comparison of SFC’s reported financial activity with its bank records revealed a
misstatement of receipts and disbursements in calendar yeg; 1&5 009 and 2010. The
Intenm Audit Report recommended that SFC amend itsfdigelosure reports to correct the

Finding 2. Receipt of Appare Pnohibite d'Ch

Based on a review of all contributions recgn?% by SFC, the Audlt o '
contabutions totaling $9,994 that appear to
Audlt Report recommended that SFC demonstra‘t’

vendor error. However SFC prov1déahto dodin nts
B5till gqns1ders\%}conm




Part IV
Findings and Recommendations

| Finding 1. Misstatement of Financial Activity

Summary
A comparison of SFC’s reported financial activity with its bank records revealed a
misstatement of receipts and disbursements in calendar years 2009 and 2010. The
Interim Audit Report recommended that SFC amend its dlsg!psure reports to correct the
misstatements. No amended reports have been filed t ié'g?” The candidate stated that
SFC would file the amended reports in the near ﬁlt{l;ne

Legal Standard p
Contents of Reports. Each report must d1 close: B

bes ipning and end of the'i"éperﬁng period;
Srting pmg&md for the él’éé ion cycle;

the total amount of disbﬁ,\;ements for thés speriod and for fhé ‘election

cycle; and _
e certain transactions that reg S¢hedule A (Itemized Receipts) or
C.§E0)(1), ), (3), (4) and (5)

Bank Records Discrepancy
$0 $0

@ March 11, 2008
Receipts $60,008 $60,038 $(30)
Understated
Disbursements $55,674 , $54,678 $996
Overstated
Ending Cash Balance $4,334 $5,360 $(1,026)
@ December 31, 2009 Understated

SFC understated receipts in 2009 by $30. However, when evaluating the identified errors,
regardless of whether the errors were positive or negative (absolute values), the Audit staff
discovered that the committee misstated receipts by $5,694 ($2,862 + $2,270 + $562).



The misstatement of receipts resulted from the following differences:

e Receipts not reported, primarily contributions from individuals $2,862
e Receipts reported twice 2,270
e Reported receipts not supperted by bank deposits or credits 562

Sum of Reporting Adjustments $5.694

SFC overstated disbursements in 2009 by $996. However, when evaluating the identified
errors, regardless of whether the errors were positive or negative (absolute values), The
Audit staff discovered that the committee misstated dlsbursements by $4,305 ($1,383 +
2,922).

e Disbursements not reported
e Disbursements reported not supported by

$1,383

Sum of Reporting Adjustments
2010 Activity

Dls epancy
Opening Cash Balance $(1,026)
January 1, 2010° Understated
Receipts $(19,097)
Understated
Disbursements $2,872
Overstated
Ending Cash Baléang 8 $(22,995)
December 31, 20105 Understated
$22,417

(410)

d j (700)

ipts not Sl;fp 'orted by bank deposits or credits (1,810)
Ico §ly reported as receipt 400

gcelpts § ! 2,Q2 Z

SFC overstated disbursements in 2010 by $2,872. However, when evaluating the
identified errors, regardless of whether the errors were positive or negative (absolute
values), the Audit staff discovered that the committee misstated disbursements by
$35,357 ($15,481 + 19,876).

The misstatement of disbursements resulted from the following differences:

e Disbursements not reported $15,481
e Disbursements reported not supported by caroeled cheeks 19.876

Sum of Reporting Adjustments $35,.357



The reporting discrepancies noted above resulted in the $22,995 understatement of the
ending cash balance.

B. Interim Audit Report & Audit Division Recommendation

The Audit staff and SFC mpresentatives discussed this maiter at the exit conference held
at the end of audit fieldwork. SFC representatives acknowledged the discrepancies in the
reports and indicated that the committee would file corractive amendments.

The Interim Audit Report recommended that SFC amend its reports to correct the

misstatements for 2009 and 2010 as noted above and amen most recently filed report
to correct the cash-on-hand balance with an explanation
prior period audit adjustment. It further recommend
balance on its most recent report to identify any sub
impact the $22,995 adjustment.

t’SFC reconcile the cash
discrepancies that may

C. Cammittee Response to Interim Audit Report y
SFC did not file any amended reports in response to the Interim Audt

te that it made the contributions with
o the Interim Audit Report, SFC stated

q

¢ r, FC ptovided no documentatlon to support its statement and
; ﬁﬁll conmdé@ the contributions totaling $9,994 apparent

Wghe

Legal Stant; )

A. Receipt af Prl‘n itext 2 iitnhutions — General Prabihitien. Candidates and
committees ma‘?‘ not, aceept contributions (in the form of money, in-kind contributions
or loans) from the trgasiry funds of the following prohibited sources:

e corporations (th1s means any incorporated organization, including a non-stock
corporation, an incorporated membership organization, and an incorporated
cooperative);
labor organizations; or
national banks. 2 U.S.C. §441b.

B. Definition of Limited Liability Company. A limited liability company (LLC) is a
business entity recugnized as an LLC under the laws of the state in which it was
established: 11 CFR §110.1(g)(1).




C. Applications of Limits and Prohibitions to LLC Contributions. A contribution
from am LLC is subject to contribution limits and prohibitions, dependihg on several
factors, as explained below:

t. LLC as Partnership. The contribution is considered a contribution from a
partnership if the LLC chooses to he treated as a partnership under Intermal
Revenne Service (IRS) tax rules, ar if it makes no chcice at all abaut its tax
status. 11 CFR §110.1(g)(2).

2. LLC as Corporation. The contribution is considered a corporate
contribution—and is barred under the Act—if the LLC chooses to be treated
as a corporation under IRS rules, or if its shares «are traded publicly. 11 CFR

§110.1(g)(3). :
3. LLC with Single Member. The contribution’ lsqcons1dered a contribution Irom
a single individual if the LLC is a smgle—member-L that has not chosen to
be treated as a carporation under IRS:rutes. 11 CFR: 1(g)(4)
4. At the time il makes the contribution; e
committee information on howthe:contribution is to be am‘iguted and affirm
§110.1(8)E).

that it is eligible to make the cor{tnbu‘uon 1
p"resents genuine qﬁigﬁons

easurer shall make his or her

yurce. If the legality of the
eceipt, it shall be

D. Questionable Contnbutnons. “Ifa contnbutlo
about its permissibility is recexVed and deposited, t
best efforts to determine whethér'it is fromi.a prohibit
contribution cannot?p_e verified in 30 days ofthe treasure x
refunded to the gSatahuter. 11 CFR'§103. 3(b)(1)

ppear tobefrom prohibited sources. This amount
s totaling $7,720, two corporations, totaling $700,

elaeted to be tt“'%tegl under IR’S. srules at the time the contributions were made. To date,
SFC has prov:de;l bl ¢umentation. The Audit staff verified the corporate status
with the appropriate Sq aries of State and could not determine the status of one of the
entities.

SFC incurred a negative bank account balance in November 2010, when it overdrew its
account with a debit charge for a rental car. In January 2011, the account was closed
when the bank posted a $1,574 credit. SFC provided no information to indicate that the
credit posted by the bank was the result of a deposit by the committee.

B. Interim Aundit Roport & Audit Divisian Recommendation
The Audit staff requasted that SFC provide docaumentation from thie bank explaining this
transactiou. The candidate stated that SFC would pravide a letter from the bank. To



date, no such letter has been provided. The Audit staff and committee representatives
discussed this matter at the exit conference held at the end of audit fieldwork. The Audit
staff requested that SFC provide documentation verifying that the contributions in
question were permissible. To ddte, SFC has not submitted any additional docinnentation
conoeming this matter.

The Interim Audit Report recommended that SFC provide evidence demonstrating that
the contributions in question were made with permissible funds. For the contributions
from LLCs, it was recommended that SFC provide documentation from each entity
explaining its tax treatment. It was further recommended that SFC provide
documentation from the bank explaining the $1,574 credi 4] "@sted to SPC’s account.

The Interim Audit Report stated that if SFC did nosrovide evidence thut the funds were
permissible, it should have made refunds to the go tibutors‘o - disgorged to the U.S.

Treasury the impermissible amannts. The Aud’”’?ﬁ‘aff requested?i"'_'
evidence of any refunds by providing the fréfigand hack of the neg

In addition, if funds were not available to makejthe
the Audit staff requested that SFC disclose the cogiribufions ds.0
Schedule D (Debts and Obligati6r t11 funds bet '"* ~aVa11able to make such refunds.

*--4..

it the vendorsgrror resulted from a double charge by a
,':e;gatwe b&la_,nce in the committee’s bank account.
gl} bgﬁﬁ to SFC’s account occurred after SFC

icgmpany to correct a duplicate charge by
id not submit any documentation in support of this
ytisiders the $1,574 to be an apparent prohibited

on the contribution ch § c:iﬁded “Inc.,” the Audit staff still considers this item to be an
apparent prohibited conffibution.

SFC did not document the contribution it claimed to have refunded or the 12
contributions SFC claimed were made by sole proprietors or partnerships. Without
further documentation to support the statements above, SFC did not comply with the
Interitn Audit Report recommendation. The Audit staff considers the contributions
totaling $9,994 to be apparent prohibited contributions.



