SANDLER, REIFF, YOUNG & LaMB, P.C.

September 28, 2012

Shawn Woodhead Worth
Secretary '
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Dear Ms. Worth:
The undersigned serves as counsel to-the following Democratic State Party Committees:

Mississippi Democratic Party PAC .
Massachusetts Democratic State Committée — Fed. Fund

This letter serves as.a request for consideration of a legal question raised during each of
the Audits of the above referenced committees for the 2010 election cycle. This request is being
made i in accordance with the FEC 's recent Pohcv Statément, Notlce 2011-11, Policy Statement

Fed. Reg.-45798 (August 1, 2011). Our office received nntlﬁcatmn of this proposed finding, via
conference call, on September 10,.2012.

Specifically, during this call, our office was notified by the Audit Division that it
‘intended to include, as a finding ii the Interim Audit Repoit for each Audit that the committee
failed to comply with Commission recordkeeping requirements by failing to mairitain employee
time logs for those employees who were paid exclusively with federal funds. 1t is my
understanding that all of the above referenced committees would be affected by this proposed
finding. Our clients disagree with this proposed finding as a “novel” approach to this issue” and
“ingonsistent with prior Commission matters dealing with the same issue” 76 Fed Reg. at 45799.

During the fieldwork and the Exit Conference for each of these:committees, the Audit
Division raised the issue of time logs and suggested that, according to 11 C.F.R. § 106.7(d)(1),
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logs must be kept for all employees percentage of time spent on federal activity regardless of
whether they were paid all, In part, ar with no federal funds. During the fieldwork, each
comnuittae conceded that the, failare.ta keep logs. for employees whp were paid eithier ih part or
with no federal funds would support a recerdkecping finding. Howevor, each caminitice
objacted to any-finding that employees who were paid exelusively with federal funds required
any entry in a time log.

DISCUSSION

Commission regulations at 11 C.F.R. § 106.7(d)(1) require that party commiittees “keep a
monthly log of the percentage of time each employee spends in connection with a Federal
election.” Contrary to the proposed regulation that preceded the final.regulation, the final
reguitation does not appear to speifythat such n lag be itept for all employees.

The proposed regulation at proposed 11 C.F.R. § 300.33(b)(1) stated:- “Committees must
keep time records for all emnployees for purposes of determining the percentage of time spent on
activities.in connection with-a Federal Election,” Notice of Proposed Rulemaking, Prohibited
and Excessive Contributions: Non-Federal Funds or Soft Money, 97 Fed. Reg. 35654, 35684
(May 20, 2002) (emphasis added).

Altitough the Comnmizaion left provisiims regarding the allocation of salary in the final
section 300.33, it alsa created a new section of the regulations, 11 C.F.R. § 106.7, to address all
issues relating to the allocation of expenses between federal and non-federal activities by state
and local party commiitices. In doing so, it moved the reeordkeaning roquirement, in its.entirety
frem proposed section 300.33 to section 106.7. The shift of this language from section 300.33
which relates to Federal Election Activities, to section 106.7, which deals exclusively with the
allocation of expenses is significant. In our view, this shift signifies that the Commission. -
believed that the recordkeeping requirement related solely to issues relating to the use of non-
federal funds and did not intend to create a universal, burdensome recordkeepirg requirement for
all employees.

Mere sigrificantly, the Commission changed the language of the proposad regulition aoe
specifically dzleted the word “all” from the pcoposed. version of tho regulation. This olearly
shaws the intent of the Commission to not require time records for all employees but.only for
those covered by 11 C.F.R. § 106.7, which would include only those employees that the party
was claiming to pay either entirely non-federal funds or with a corabination of federal and non-
federal funds.

! Notwithstanding this concession, it should be noted that prior to. the 2010 election cycle, it is my understanding
that the committees were permitted to demonstrate during the audit process that employees didnot exceed the 25%
threshold by providing affidavits where inadéquate records were maintdined. Provision of these-dffidavits would
negaie a potential finding that the committee potentially over-funded its federal account from its non-federal
account. Once these affidavits were adequately provided, and the over-funding issue resolved, the Commission did
not pursue any separate recordkeeping finding for employee time log recordkeeping. Although the Audit Division
continues to ailow affidavits o he providad to rasolve over-funding issues, ta the exteet that providing for a'separate
reeordkaeping finding under any circumstances where the committee provides subsequent, ecceptable
doeumentation during thé audit process.appears to be inconsistent with past practice in Commission audits.



To be sure, there is no reason, as a matter of policy, to make a findirg that state party
committees have violated Commissio# recordkeeping requirements by requiring timme sheets that
serve no purpose. When queried by our affice daring the-teleconference call as to the reason
such docuinentatipn should be kept, the Audit Division reptied that sich time sheets would iralp
track state party ailacation transfers for payroll, by employee. However, the Commission
already has access to sufficient information from committee payroll and other financial records,
as well s the actual reports filed by the committee which show whether that the employee’s.
payroll was intended to be paid for exclusively with federal funds. -Adding a time log
requirement for such employees:serves absolutely no additional purpose other than to increase
the recordkeeping requirements of state parties. In fact, it is my understanding that several state
parties have chosen to not allocate their payroll costs because they find the time recordation
requirements to be too burdensonie.

We also find it traubling that the Audit Division has.chosen to include this. finding in an
Audit Report with respect to a regulation that the Commission has addressed in the Audit context
on several occasions in prior cycles without once making a separate racordkeeping violatinn '
finding. The 2010 election cycle was the fourth election cycle under this regulation-and the
Audit Division’s deeision to include this as a finding now after three prior cycles under this
regulation is clearly inconsistent with the Commission’s approach in prior audits where no time
logs were maintained. For example, in the 2006 Final Audit Report for the Georgia Federal
Elections Committee, the Commisslon determined that the faiture to maintain proper
documentation would resolt in the requirement that employees must be disclosed on Line 30(b):

The Audit staff’s review of payroll expenses reparted on Schedules H4 revealed that

GFEC failed to maintain supporting documentation detailing the time spent on federal

actmtles for employees whose salaries and related expenses totaled $231,366: Absent the
‘supperting documentatipn. GFEC should have disclosed these salary and ralated

expenses as pon-allocable FEA on Schedules B, Line 30b. (Federal Election Activity

Paid Entirely with Federal Funds).

The Audit staff discussed this matter with GFEC's representatives during the audit and
requested monthly logs, timesheets and affidavits. GFEC representatives were unable to
locate any of the itemns requested.....

....The Commissinn considered the Audit Division’s Recommendation Mnmozandum in
which tke Audit Division recammended that the Commijssion adopt a finding that GFEC
had not maintained adeanate documentation detailing the time spent on federal activities

for employees whose earnings and related. payroll expenses. were allocated on Schediles
H4.

Final Audit Report of the Georgia Federal Eleetions Cainmittee for tha 20G6 Eleotion
Cycle, p. 10 (emphasis added).

Similarly, the Commission treated the same issue for the Tennessee Republican Party
Federal Election Account as purely an over-funding and reporting issue in its 2006 Audit. The
Audit Report did not discuss any specific recordkeepirg violation.



According to these pnor audits, the recordkeeping requirement exists for. thie sole.purpose
of detetmining the appropriateness of allocation by the committee under-section 106,7(d)-und the
Cemmission did not create a separate recendkeeping finding in these ptior audits. The.
recardkeeping réquirenetit roerely supports the riéed to further doeument the use of non-federal
funds for these activities. Therefore, the separate recordkoeping ﬁndmg is cleanly duplicative

and unnecessary.

Thus, this recordkeeping provision is not mandated by the Federal Election Campaign
Act and it was the Commission who created this regulation for the apparent and-sole purpose of
assisting the Commission.in monitoring compliance with'the 25% provision found.in 2 U.S.C. §
431(20)(A)(iv). The payment by a state party of an employee’s salaty and benefits with 100%-
federal dollars, and the disclosure of such payments on Lire 30(b) of the commiittee?s reportis a
clear concassien that it is subject to, the mandate found in this statute and the need to comply
with the FEC’s recordkoeriing requirement is completely mant with respect to thrt, emplayee.

1 can assure you that.state parties have, asa general matter, proceeded wnh this
assumption, and.1 would expect that, due to the burden of the recordkeepmg requmement that
few, if any, maintain time logs for 100% federal employees., If the Commission wishes.to.create
a new standard for this. recordkeeping requirement, it should do so by prov1dmg the regulated.
cormimunity with advanced noticé and not perialize state parties by creating a new dnd novel.
finding of a violation of Commission regulatioris during the Audit process.

Based iipon the abave, it is clear that the Audit Division’s recommeéndatior to include a
separate finding of a violatiori of Commiesion regulations if n state party commiittee does not
maintain time logs for employees who are paid exclusively with federal funds is iriconsistent
with Commission regulations. Therefare, the Cormomission should direct the: Audit Division
omit such a finding in the Interim Audit Report.

If you have any additional questions regarding this matter, I can be reac'hcd, at (202) 479-
1111,

Neil Reiff



