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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

December 1, 2010

MEMORANDUM
TO: Joseph F. Stoltz
Assistant Staff Director \
FROM: Christopher Hughey /”
Acting General Counsel

Lawrence L. Calvert, Jr, /72’
Associate General Co @ ~

Lorenzo Holloway
Assistant General Counsel
For Public Finance and Audit Advice

Delanie DoWitt Painter ‘A & 42/
Attoraey

SUBJECT: Preliminary Audit Report for McCain-Palin 2008, Inc. and McCain-Palin
Compliance Fund, Inc. (LRA 759)

The Office of the General Counsel has reviewed the proposed Preliminary Audit
Report (“PAR”) for McCain-Palin 2008, Inc. (the “General Committee™) and McCain-
Palin Compliance Fund (the “GELAC™).! Our comments primarily focus on Finding 1:
Campaign Travel Billing for Press. We agree that the General Committee should refund
the amounts of excess reimbursenients to the pross rathor than transferring funds to the
candidate’s primary election committee. We concur with your calcnlation of th: amount
the media should reimburse to the General Committee for the actual costs of the air
charter contract paid for ammd used by bath the primary and general campaigns. We
qusstion, however, the legal basis for your calculation of reconfiguration costs billable to
the press. We recommend that you raise the reconfiguration costs issue for the
Commission’s consideration.

Your cover memorandum also requests comments on two issues tliat are not
included ii the proposed PAR: Issue 1 -- Media Veador Eamed Interest and Issue 2 --
Hybrid Communications. We reiterate our informal advice concerning ine interest issue

! We recommend that the Commission consider this document in Executive Session because the

Commission may eventudlly decide to pursue zn investigation cf matters contained in the prcposed Report.
11 C.F.R. §§ 2.4(a) and (b)(6).
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to formalize our advice and inform the Commission. We also comment briefly on the
hybrid cammurdcations isaue. We recommend thnt yao raise both nf these issunsi fer the
Commission’s aansidemtion in the cover memorandum to the Commission. Finally, we
concur with the remaining findings not specifically discussed in this memorandum. If

you have any questions, please contact Delanie DeéWitt Painter, the aftorney assigned to
this audit. :

L CAMPAIGN TRAVEL BILLING FOR PRESS (Finding 1)
A. Background

The draft PAR states that the auditors reviewed travel billing and press
reimbursements and concluded that the General Committee must refund $382,299 to the
press for excessive reimbursements. The press traveled with the presidential candidate
on a plane chartered through Swift Air LLC (“Swift Air”). John McCain 2008, Inc.
(“anary Committee”’) had used the same chartered airplane during the latter part of the
primary campaign. The press traveled with the v1ce presidential candidate on a plane
chartered through JetBlue Airways Corporation.? The auditors calculated the total actual
transportation cost to the press was $3,722,208. They determined that the maximum that
the General Committee could bill the press was 110% of this actual cost, $4,094,429.
The General Committee billed the press $4,503,658 and, in reapense to those bills,
received reimbursenents of $4,476,728. Thus, the auditors cenclede that the Genreral
Cammittea must refind the exeessive ameunt of §382,299 (84,476,728 — $4,094,429) to
the mress. The excessive reimbursemaats were. caused by the Cnmenittee’s methad of
calculating the actual travel costs on the leased airplane from Swift Air and the costs of
-reconfiguring the leased Swift Air and JetBlue airplanes.

1. Swift Air Flight Costs

The Swift Air charter contract for the leased aircraft covered a portion of the
primary campaign and the entire general campaign and ran between June 30, 2008 and
November 15, 2008. The contnect was signed on behalf of the Primary Committee, but
the General Committee appears to have assumed the payments and terms of the contract
and made weekly peayments tn Swift Air during the geaeral election period. The total
contract cost was $6,384,000, to be paid in 19 weekly payments of $336,000. The
contract entitled the campaign to 22.4 flight hours per week for a total of 425.6 flight
hours for the entire contract. Flight hours in excess of 22.4 hours per week were to incur
additional charges and unused hours could be rolled over to later weeks, but if a total of
fewer than 425.6 hours had been flown by the end of the contract, the campaign was to
rerzain liable for the total vontract cost of $6,384,000. In other words, the campaign was

2 The press also traveled on aircraft chartered through CSI Aviation Services, as well as by ground
tranaportation, trat the excessive relmbursanents were primarily related to the air travel on, and carts of
reconfiguring 1he Swift Air plane, aud to a lesser extent, to the reconfiguration ccsts for the JetBlue plane.
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entitled to no refund or rebate for flight hours that remained unused at the end of the
contract.?

The Primary Committee paid Swift Air $336,000 per week each week for nine
weeks and the General Committee paid the same weekly amount each week for ten weeks
during the general election period. The General Committee made its first weekly
payment on September 8, 2008. Over the ten weeks it had the aircraft, the General
Committee paid Swift Air a total of $4,047,402, which included the contract cost of
$3,360,000 plus $687,402 for fuel, catering, passenger taxes and ground handling fees.
Neither the Primary Committee nor the General Committee used up the flight hours that
they were entitled to use; the Prinary Committee used 111.8 flight hours and the Goneral
Committea used 140.3 flight honrs.

To determine the amount thmt the General Commiittee could receive in press
reimbursements, the General Committee had to calculate the pro rata share of the actual
cost of travel for each passenger. The General Committee and the Audit Division used
two different methods to calculate this pro rata share.

The General Committee’s calculation was based on the cost over the entire life of
the contract and included the entire ainount that the General Committee paid as well as a
portion of the amount that the Primary Committee paid on the contract. Specifically, the
General Commtittae’s calcuintion is based on the combined actual flight Imurs that both
committees uscd dvring tho carapaign. Since the cantract price with Swift Air was fixed,
the committees could develap the cost of operating the plane fur each haur by dividing
the contract price by the hours flown. The committees used the cost of operating the
plane for each hour to determine the pro rata share for each passenger.' During the
course of the campaign, however, the committees could not have known the total actual
hours. The committees, therefore, estimated the hours and adjusted the estimate on a

3 [h addition to the centract cust, the Switt Air coritract requited the campaign to pay additional
costy for fuel, catering, passenger taxes and grount! andling fees. Thasr: costs ars included in the suditors
calculation.

¢ Here is a simplified example of how the General Committee’s calculation worked. (These are not
the actual figures, and de not neflact the: continual re-estimatien by the General Corsmittee of the tctal cost
over the entire life of the contract. They sre simplified figures vaed to illustrate the prinsiple at issue here).
Assume that the Primary Committee and the General Committee are viewed as one entity. The fixed
contract price with Swift Air is $100,000. The Primary Committee and the General Committee have flown
a total of 20 hours. The hourly operating cost would be $5,000 per hour ($100,000/20). If there were SO
passengers on the plane for each of the 20 hours flown, then the pro rata share for each passenger would be
$100 per Hour ($5,000/50). Further assune the Primary Committee used the plane for six hours, and the
General Committee for 14 hours end all 50 passengers flew for each of the 20 hours. Unier this example,
the Primary Committee's pussengers would be billed $600 ($100 x 6) 4nd tire General Commritiee’s
passeregers would be billed $1,400 ($100 x 14). Now assume that the Primary Cammiittee puesessed the
plane just ender mif the tinre and paid for just under dalf the coat of the plane, and the Ganeral Cammittee
possessed the plane just ever half the time and peid for just over hulf the cost. But $600 is more thmn “just
under” half thn cost per pasienger and $1,40Q is more than “just over” half. The Gommitteo’s method more
accurately reflects the comparative use of the plane between the two comnittees; bet it dose not accurately
reflect the comparative cast of the plane as paid by the two committees.
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segment-by-segment basis. Using this method of calculating the pro rata share, the
Genomal Committee claims that it recaived press reimbursencent of enly 106% of the
actual cost — less than the regulatery maximum df 110%.

The Audit Division took a different approach to calculate the pro rata share and
concludes that the General Committee received reimbursements in excess of the
maximum 110%. It looked only at the actual cost paid by the General Committee to
Swift Air for travel during the general election portion of the contract, not the entire cost
of the contract over its entire'life during both the primary and genoral campaigns. The
auditors’ calculation was based on the $336,080 weekly payments to Swift Air, as well as
costs for fuel, caterihg, pussenger taxes amd groum costs and seme reconfigwation costs
(see below). Tirrs, die Audit Divigion concludes that the Primary Committee billed
press travelers less then their pro rata share of the total amount the Primary Committee
actually paid on the Swift Air contract, leaving an amount that the Primary Committee
had paid on the contract but did not bill. Consequently, the General Committee billed
press travelers more than their pro rata share — in fact, more than 110% of their pro rata
share — of the amount the General Committee actually paid on the contract because the
General Committee’s calculation included a portion of the entire contract that had been
paid by the Primary Committee.

2, Reconfigurativn Costs

In addition to the Swift Air contract costs, the Committee and the auditors
included different amounts for reconfiguration costs for the Swift Air plane in their
calculations. The Swift Air aircraft total reconfiguration cost was $650,000.° The
Primary Committee initially paid for the reconfiguration and the General Committee
reimbursed the Primary Committee $390,000, the total reconfiguration cost less 40%
depreciation. The General Committee’s calculation of the press’s share of
reconfiguration costs originally included the entire $650,000 amount of revonfiguration
costs, but it apparently later accepted the auditors’ exclueion of $162,657 in coste for
logos, paiuting, and a divider cuttaim

The auditors, however, accepted only $422,620 in reconfiguration costs as actual
costs of press travel, based on the costs the auditors concluded reasonably benefitted the
press. The auditors determined that the General Committee could include in the actual
cost of travel 100% of reconfiguration costs attributable primarily to the convenience and
needs of the press; 78%, based on the proportion of press passengers to the number of
total passengers, of reconfiguration costs attributable to the convenience and nieeds of all
passengers; and zero pércentt of thos¢ costs that were allocable only to the cenvenience

s This amount paid for goods and services including painting and application of decals and

carmpaign logos (o the aircraft; a portable satellite phone system; divider curtains for the cabin; seat parts;
engiirtering and desfgn wdrk; repairs; labar; and the cost of returning the aircraft to izs rriginal amdition
once the campaign was over.
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and needs of the campaign.® The auditors then took 60% of $422,620, because the
General Committee had purclmeed the reconfiguration frrm the Primary Committee at
40% depreciation. The auditors coneluded that $253,572 was billable to the press by the
General Commiitee. They then divided this by the 140.3 flight hours flown by the
General Comimittee to determine the recanfiguratian cost per flight segment. The
auditors also accepted as actual travel costs billable to the press $33,814 in
reconfiguration costs for battery packs and satellite phones for the JetBlue aircraft, out of
total reconfiguration costs of $77,119 for that airplane, but did not accept the remaining
reconfiguration costs for applying logos, repainting the plane and placemem and rermoval
of divider eurtains.

B. Emnessive Media Reimbursements Determined By Calculating Actual Travel
Cost

1. General Committee and Audit Division Disagree on How to
Calculate Actual Travel Cost

We understand that the center of the disagreement between the General
Committee and the Audit Division is which accounting method should be used to
calculate the actual cost for the passengers’ pro rata share under 11 C.F.R. § 9004.6(a).
The General Coramittee argaes its accounting method, in combining the eontract cost of
both committees, was more reasonahie than the suditors’ ascoumtiry methnd given that
the contract ptice was not ditectly peopartional ta the actunl use of the aircraft over the
period of the cantract. While the audiiars’ method relied an the cost that each committee
paid under the contract, the General Committee argues that the cost that the committees
were paying for the contract was not directly reflective of the flight hours that they were
using as they proceeded through the campaign.

As a legal matter, however, we question whether the Commiission should apply
the General Committee’s approach because it requires the Commission to combine the
contract cost axd use of both the Primary Coumnittee and the General Committee. The
problem with the General Committee’s argument is, as noted at footnote four above, its
method may accurately reficct the comparative actual wse of the aireraft between the two
committess, and even may accurately reflect the combined pre mata shares af the actual
cost to the Primary Committee and the General Committee, but is cut of proportion to the
comparative actual costs paid by the two committees. And because, of the two
committees, the General Committee is the only one that is publicly financed and the only
one that is the subject of this audit, it is the “actual cost,” 11 C.F.R. § 9004.6(a), to the
Gencral Committee with which we ere concernied here.

¢ If bath sides agree that $161,490 for logos and peinting and $1,167 for a divider curtain could not
be included in actual cost, then $650,000 minus $162,657 = $487,343. Thus, the real difference between
the General Committee’s position and the auditors’ position appears to be the difference between $487,343
and the auditors’ $422,620. Presumably, that difference is acooumed for by the costs that benefitted all
passengers, which the Committee included at 100% and the auditors included at 78%.
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The public financing rules allow general election committees to seek limited
reimbursements fram the madia for travel expenses. See 11 C.F.R. § 9004.{i(a)(2) anil
(3). “The amount of reimbursement sought from a media representative . . . shall not
exceed 110% of the media representative’s pro rata share (or a n:asonable estimate of the
media representative’s pro rata share) of the actual cost of the transpartation and services
made available.” 11 C.F.R. § 9004.6(b)(1). The pro rata share is calculated by “dividing
the total actual cost of the transportation and services provided by the total number of
individuals to whom such transportation and services are made availdble.”” 11 C.F.R.

§ 9004.6(b)(2). Whike we can apply this regulation to the travel expenses of one
cornmittee gperating inr one election, neither the regulation itself, nor its Explanation and
Justification provide a formula for ealculnting the sttual cost of air truvel an a chartered
airplane used by two camimittens inx twe different cledtions (primary anrd general).

The auditors’ calculation of the actual cost of the Swift Air contract and miated
costs is simple. The auditors determined that the actual cost was the amount paid by the
General Committee to Swift Air for travel during the general election period. The
calculation was based on the weekly installment payment of $336,000 and additional
costs, the weekly flight hours, and the number of passengers. Under the Audit Division’s
method, the General Committee billed the press and received reimbursements from the
press, not ortly for the amounts the Goneral Committoe paid to Switt Air during the
gereral elearion period, bur aitio for a portian of thatravel aiis timt the Primmry
Commitiee paid to Swift Air for transpuortation attrihutahloe to the primttary campoign.

The Audit staff’s calcalation is appropriate because the cost of the Swift Air
contract paid for and used by both the primary and general campaigns should be divided
based on the amount each committee actually paid for travel during the primary or
general campaign. The regulatory history provides no guidance about how to determine
the “actual cost” in a case like this one, where a candidate’s primary and general
comtnittees shared a contract for use of the same leaved airplane. But the Commission
has noted, in addressing what types of costs could be clnrged to the media es the “actual
cost” of graund transportation and faeilities, thmt “campaigno should airandy be well
aware that each merdia pepresantative may anly be charged his or her own pro ratn sham
of costs” and “camnmittees may not force the traveling press to abscrb the costs” of
services “used ar cnnsumed” by others. Explanation and Justifiration for 11 C.F.R.

§ 9004.6, 64 Fed. Reg. 42,581-2 (Aug. 5, 1999). Id. at 42,582. This reasoning would
support the conclusion that media traveling with a candidate’s general election campaign
should pay only for general election period travel and not be forced to absorb air travel
costs more properly viewed as attributable to the candidate’s primary campaign, and
specifically to the media who traveled with that campaign.

7 The travel reimbursement rule at section 9004.6 has changed in some ways over the years, but the

Conmission has consistently stated that committees should determine the media representative’s pro mta
share of the “m:tual cost” of the ramsportation. See, e.g., Explarmtion and Justifications for 11 C.F.R.

§ 9004.6, 45 Fed. Reg. 43,376 (June 27, 1980); 56 Fed. Reg. 35903 (Jul. 29, 1991), 60 Fed. Reg. 31,858-59
(June 16. 1995), 64 Fed. Reg. 42,581 (Aug. 5, 1999).
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2. General Committee’s Actual Cost Should Be Based On Travel
Cost Pnid By Genassl Committee

The General Committee’s press billing and reimbursement calculation should be
based only on the General Committee’s payments for travel in furtherance of the general
election campaign during the general election period. The General Committee cannot
incur primary-related travel expenses because they are not in furtherance of the general
- election campaign. See 26 U.S.C. § 9002(11); 11 C.F.R. § 9002.11. As the General
Committee canniot incur expenses for primary-related travel, it should not be able to
effectively bill the press for those costs either. The publicly-funded General Committee
and McCain’s non-publicly funded Primary Committee should keep their expenses
separate becaase the two campaigns oprreted under differant miles, requirements aprl
limitations. Senator McCain agreed to use only public funds far his gexteral election
campaign; to take no contributions; and to keep his spending within the general election
expenditure limitation, which equals the amount of public funds he received. See 26
U.S.C. §§ 9002(11), 9003(b); 2 U.S.C. §§ 441a(b)(1) and (c); 11 C.F.R. § 9002.11. By
contrast, Senator McCain opted not to participate in the primary matching payment
prograrn; his primary campaign was entirely privately funded.

Because primary and genural election campaign oxpenditures must remain
separute, the Cammission cruated “bright line” rules for attrikuting expenses between the
primary and general expenditure limitations after issues arose in prior election cycles
about how to divide expenses that benefitted both campaigns between publiely funded
primary and gereral committees. 11 C.F.R. § 9034.4(e); see Explanation and
Justification for 11 C.F.R. § 9034.4(e), 60 Fed. Reg. 31,854 at 31,866-68 (Jun. 16, 1995).
These rules were later revised to also apply to this situation, where the candidate received
public funds in only one election. /d Many of these bright line rules are based on
timing. Under the bright line attribution rules, travel costs are attributed based on when
the travel occwrs. 11 C.F.R. § 9034.4(e)(7). If the travel oceurs before the date of the
nominstion, the cost is a prirnary expense, unless the truvel is by a person working
exeiusively on genezal eiection campsgign preparations. /d. Whiie these bright line rules
are normally apptied to situations to determine tbe attribution ef travel cost to a prinmary
and general campaign sharing expenses, we believe that it is appropriate for the
Commission to use these same rules to determine the attribution of the traval costs
between these committees and how much these committees should bill the press for
travel cost.

Under the bright line anribution rules, the General Conmmittee’s weekly payments
to Swift Air were for general expenses and the Primery Committee’s weekly payments
were for primury expenses bevcause the weekly payments appear to be related to the
weekly use of the leased plane. To the extent that the payments and the amounts billed to
the press were related to travel occurring at the same time as the payments were made,
those amounts were ajtributabte to tire Primary Cemmittce priar tn the dnse of the
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candidate’s nomination and to the General Committee after the date of the candidate’s
nomination. See 11 C.F.R. § 9034.4(e)(7).2 .

In addition, the separate reporting of expenditures by these separate committees
supports the conclusion that General Committee and Primary Committee travel
expenditures must remain separate. The General Commxttee and the Primary Committee
file separate reports and are separate committees.” Publicly funded authorized
committees shall report all expenditures to further the candidate’s general election
campaign in reports separate from reports of any other expenditures made by those
committees with respect to other elections. 11 C.F.R..§ $006.1.

3. Draft Prelisninary Audit Report Requires Adilitional Explanations

The draft PAR addresses a number of the General Committee’s argunicnts
including arguments based on GAAP accounting principles, its contention that the
auditors’ methodology conflicts with section 9004.6(k)(3) of the Commission’s
regulations, and its interpretation of previous audits including Dole-Kemp 1996, Bush-
Cheney 2000 and Kerry-Edwards 2004. We defer to the Audit Division’s expertise in
analyzing the correct application of accounting and auditing principles and procedures.
We suggest, however, that you expand the explanation of why the Audit staff’s approach
is more appropriate and why the Committee’s arguments and citations of precedent are
not eorrect, if ppsgihic. The Commitiee raises complex aceounting arguments und
additional explanation woild help clanify the auditors’ analysis of those argumerdts for
readers who do not have accounting expertise. In particular, the auditors may wish to
address whether this issue arose in prior audits in such a way that the General Committee

8 The regulations allow a limited exception for qualified campaign expenses incurred prior to the

general election expenditure report period for property, goods or services to be used during the expenditure
report period in connection with the general election campaign. 11 C.F.R. § 9002.11(a)2), 9003.4, 9004.4.
The Commission explained that this exception is “designed to permit a candidate to set up a basic campaign
organization before the expenditure report period begins.” Explanation and Justification for 11 C.F.R.

§ 9003.4, 45 Fed. Reg. 43375 (fun. 27, 1980). The 1rle lists oxamples of expanses such us egtablishing
finanirial aceounting sysimns and organizational planning. 11 C.F.R. § 9003.4(a). The Genrrel Camrnittee
has not demonntrated that the Primary Committze’s weakly loase payments were related to travel after the
date ef nomination or were semshaw pre-paying for the General Committae’s use of the leased plane
during the general election period. Nor is there any indication that travel during the primary peried was by
persons who were working exclusively to prepare for the general election. See 11 C.F.R. § 9034.4(e)(7). It
would be difficult for the General Committee to make such a demonstration because both campaigns paid
the same weekly amount for the leased plane and both campaigns used the leased plane. Although unused
hours rolled over from week to week, neither committes used all of the flight hours they could have used
under the contract. Nevertheless, if the General Comrmnittee is able to dermonstrate that some portion of the
Primary Committoe’s coneact payments was to furthar the general ¢lection and sheuld have been paid far
by the Gomeral Committee, {ts actual cost of travel mad the amount it may bii tile press miight increase.

9 Genorully, publicly fundud general efention candidates set up a ssparait autitorizetf cammiitee for
the gearal electinn, which they suthoriat: to ineur ogquwemses en their irehalf, as well as a sepacare legal and
compliance fimd. See 26 U.S.C. §§ 9002(1); 11 C.F.R. §§ 9002.1, 9002.2, 9003.3.
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would have been on notice that its choice of accounting method might have negative
consequences.

We also suggest that the PAR explain the Audit staff’s response to the
Committee’s argument that the auditors’ methodology is in conflict with section
9004.6(b)(3), which requires that media representatives be given a bill that specifies
amounts charged for air and ground for each segment within 60 days. We understand
from communications with the Audit staff that the auditors’ approach is consistent with
that regulation because the auditors used the number of travelers to calculate a pro rata
amount of biflable cests and accounted for varying numbers of traveless on each flight
segment. The Commniittee could have used a 3imilar calculation and thnely billed the
media. We suggest that the Andit staff expiain this in thc PAR.

With respect to the precedents oited by the Commiitee, the proposed PAR notes
that the Bush-Cheney 2000 committee used a similar billing methodology to the General
Committee, but that method did not result in any material overbilling of the press or audit
finding in that audit. The absence of a finding in that audit is not a precedent, and does
not indicate the approach or billings by the Bush-Cheney 2000 committee were correct.

It merely indicates that the difference between tlte committee’s and auditors’ calculations
in that audit was 1ot large enough to raise an issue of niaterial noacompliance. Here, the
diffarence in the caiqulations is lurge eneugh to result in a finging. Moreover, accanling
to the Awmidit staff, the General Committee seeks to apply tire lmurly caiculatidn usod in
the Dele-Kemp 1996 audit to the tatal Swift Air cests ovar the life of the entire contract
for both the Gerewnl Committee and Peimary Committee, and not, as in Dole-Kemp 1996,
to a general election committee’s portion of the costs for travel during the general
election campaign.

The General Committee states in its response to the exit conference that there was
no “overbilling” of any press traveler but, at most, a “misallocation” of the proceeds of
press billings between the Primary Committee and the General Committee.
Consequently, it concludes, it should not have to make any refunds to any press entities,
but may simply tr:mufer funds from the General Compuitine to the Priinery Cepumittee tn
correct the misntlocatian. The General Gammitiee’s proposed transfer of fiinds to the
Primary Cammittee will not msolve the issue that the General Committee recgived
reimbursements from the press in excess of its actual cost. If the General Committee’s
public funds are transferred to the Primary Committee and used to pay for primary
campaign expenses, the payments would be non-qualified campaign expenses that may
be subject to repayment because they would not be made to further McCain’s campaign
for the general eloetion. See 26 U.S.C. §§ 9002(11), 9007(b)(4); 11 C.F.R. §§ 9002.11,
9004.4, 9007.2(b)(2). In the absencc of any demonstratiert that the Primary Conimittee
paid for genural election travel, see supra note 8, the transter would uot resolve the
excoss pruss raimtnursement problem. The amsunt of excess press reimbusements tire
Genernl Conmmiitee received should be returned to the media representatives. 11 CF.R.
§ 9004.7(d)(2).
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Finally, we address the degree to which this finding matters. One of the principal
benefits to publioly funded generalelection committees of the regutlatiens’ provisions
permitting press reimbursements is that the committoe may deduct prroperly received
reimbursements fram the overall expenditure limitation.'® 11 C.FR. § 9004.6(a). Here,
however, the auditors conclude that the Committee did not exceed the expenditure
limitation, even when the excessive reimbursements are included.!! Nevertheless, the
General Committee’s receipt of excessive press reimbursements is significant. The
purpose of the travel reimbursement rules at section 9004.6 is to eliminate the possibility
that a comumittee could effectively be subsidized by the media through charging the
media higher amounts than their pre ratu shares for transportation provided by the
campaign. See Explanation and Justification for 11 C.F.R. § 9(:04.6, 45 Fed. Reg. 43,376
(Juies 27, 1980). The Cammission has purssed press travel hilling and reimburseinent
issues in the enfarcement context. See MUR 3385, Bush Quayle ‘88 (Committee agraed
toa concnhatxon agreement with a $10,000 civil penalty for a viclation of section
9004.6).'? In the 1996 cycle, the Dole-Kemp *96 (“DK96™) audit resulted in a payment
for expenses in excess of the expenditure limitation, which included press and Secret
Service reimbursements collected in excess of actual costs, and the Commission pursued
the issue in enforcement. See MURs 4670, 5170, 5171 (Commission and DK96
ultirnately negotiated a Global Settlement and Release and a conciliation agreement with
a $75,000 civil penalty to resolve the payment and pending enforcement matters, but the
finnl nepotiated agreements do not address the press reimbursement issue or require that
DK96 reimburse the pmss.) Thus, we believe itmt the faets smraunding the Swift Air
flight costs indi the press reimbursaments fer them morit inclusion in the PAR,
notwitbstanding that they have no impact io this particular case on the Generel
Committee’s compliance with the overall expenditure limit.

10 Expenditures for transponation, groand services or facilities provided to media are qualified
campaign expenses that count against the overall expenditure limitation, but committees may seek
reimbursement from the media and may deduct the reimbursements received from the expenditures subject
to the overall expenditure limitation. 11 C.F.R. § 9004.6(a).

" The auditors* aaieulsiion of the overell expenditure limitation includos a GELAC reimtnosement
that lowers the Generai Committee’s total exponditures below the limitation. The GELAC may reimburse
the Genoral Commiittee for certain typsz of expensas such as winding down costs and corspliance expenseo
initially paid by the Genera! Committee. To the extent that the GELAC reimburses the General Committee
for these expenses, the expenses no longer count against the General Committee’s expenditure limitation.
The auditors® calculation also assumes the General Committee will pay the excess reimbursement amount
to the press or make a transfer to the Primary Committee.

12 Also in the 1988 cycle, the Commission ordered the Robertson 1988 Committee to refund
$105,634.56 in press overpayments. In a judicial review of tlle repayment determination, the Robertson
Committee argued that the Commisston did net have the authority to order the refund, but the court noted
that the “issu¢ is not before us” in the review of the rupayment becauso the Comuission coneeded “that any
challenge would hawe to frame™ Robestson’s “press charges as impermissible corporate campaign
contributions,” enforceable through the procedures of section 437g. Robertson v. FEC, 45 F.3d 486, (D.C.
Cir. 1995), n4.
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C. Reconfiguration Costs Issue Should be Raised for Commission Consideration

We recommend that you raise in the cover memo for the Commission’s
consideration the issue of whiuh reconfiguratian costs should be considesed actual costs
of travel and included in calculating the pro rata amounats billable to the press. The Audit
staff’s analysis is based on whether reconfiguration costs reasonably “benefitted” the
press. You state: “Historically, the Commissior has only allowed the Press to be billed
for those aircraft reconfiguration costs that could be reasonably considered as having
benefitted the Press.” Draft PAR at 10. In contrast, the General Comanittee considered
all costs for reconfiguring the Swift Air aireraft, except for decal painting and some cabin
dividers, as actual costs of travel. Applying a rezsomable benefil test to the
recanfigamtion costs, the auditors accepted that 100% of costs where thele was “an
asocciation” with the press were actual costs of traval, but assetted thet ordy 78% of eosts
that were “not clearly associuted™ with the press bat were instead for the convenipnce and
needs of all passengers were accepted as actual costs of travel permissibly factored into
the press reimbursement calculation. The 78% figure was based on a percentage derived
from the proportion of press seats on the plane. But the auditors did not include any
amount of the reconfiguration costs for logos and painting as actual costs of travel. For
the JetBlue aircraft, the auditors accepted as actual costs of travel only the costs of battery
packs and sateltite phones because the press benefitted from those iteray, but did sot
accept reconfigumtion costs for applying logos, repainting the plane antl a divider curtain.

We queition the legal hasia for this appreach and believe this issus should be
considered by the Commissian.'* The tegulations do not set forth a “reasonable benefif”
test for including airplane reconfiguration costs as actual costs of travel in determining
the amount of travel expenses for which a committee may seek reimbursement from the
press. With respect to the Commission’s past practice, the draft PAR does not cite any
previous audits where the Commission applied a reasonable benefit test to press billings
for airplane reconfiguration costs. We have been unable to locate any prior Title 26 audit
repert that directly addressed this Issue one way or the other. If the Audit Division is
aware of Comunisslon precedent on point, you shotild cite that preoedent in the proposed
repart. We note that 11 C.F.R. § 9004.6 allows for reintbursirranst «f a pru rsts ahare of
the actual costs of travel and does not distinguish hetween aatudl costs far aireraft
operating costs (such as flight costs) and reconfiguration costs. The regulation requires

1 While we qaesticn this approach, we agree that the Committee’s reliance on the Kerry-Edweards
2004, inc. audit for the rosenfigumtion issne i1 migplaced. The dispute in Kerry-Edwards conrerned how
to calculate the amount of leased airplane reconfiguration costs that would count against the expenditure
limitation, not the amount included in “actual cost™ in determining the amount of travel expenses for which
reimbursement from the press may be sought. The Kerry-Edwards general committee, like the General
Committee, purchased a leased plane reconfiguration at 40% depreciation from its primary committee, but
the issue in that audit was difforunt. The Kerry-Edwards audit did net concern fire calatlation ¢f
reconfiguration cants thot coudsl be billad ta the preas. Motrover, the Commissiar never tiefinitively
addsessed the recnnfiguration valuation in that audit becauss the expenditane iimiiation jesna was nesolved
whea adjustments ta other expenditures tmeught the total expentiituras below the limitation. See Statament
of Rensons, Kerry-Edwards 2004, Inc. (November 14, 2007).
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that the actual cost of travel be determined, and only then apportioned into pro rata shares
for the press travelets. Thus, the part of the pmeess where the nember of pases sents
should be considered is not in calculating the acinel costs of the reeonfiguration {the
78%), but in apportiering the pro rata ahkare of the actual travel costs forn press
passengers.

IL. ©° MEDIA VENDOR INTEREST

The cover memorandum to the draft PAR notes the issue of interest earned by the
Committee’s media vendors totaling $14,499. The issue is not in the draft PAR and there
is no repayment reeommendation becanse the Cammittee did not benufit from ihe eamod
interast. This Office meviously respondud to your informal query gtinnt whetirer the
interest aarned by the media vendors must be repaill to the United States Treasury and
whether this matter should appear in the PAR as n inding or issue. As we said in our
response, we conclude that because the interest earned by media vendors did not benefit
the Committee, the Audit Division should not recommend any repayment of the interest.
This conciusion is based on the Commission’s actions in the 2004 cycle general election
committee audits. We recommend, however, that you raise this issue for Commission
consideration in the cover memorandum forwarding the PAR to the Commission.

‘The Coenttiittee used a media oonsultant, MH Media, and thoce media vendor
subeatiirantars including Bmart Media Gromp (“SMG™), which did television media buys.
The auditors found that MH Media ($1,325) and SMG ($13,174) earned interest totaling
$14,499.79 on Committes funds betwees August 29, 2008 and Jannary 31, 2009. The
interest remained in the media vendors’ bank accounts and none of the interest was used
for media buys, compensation, or any other campaign purpose. The Committee states
that it advised the media vendors to keep all earned interest separate and not to use it for
any media buys or compensation. SMG transferred the interest to another account and
did not use the furds, while MH Media kept the interest in the deposit accounts. The
media vendors provided doccumentation to the auditors iacluding bank statements and
general ledgers demonstrating that tho eemed interest was not spent. The Conmiiitec
believes the media vendor interest need not be repmid.

Candidates must repay income earned from the investment or ether use of public
funds, less taxes paid on such income. See 11 C.F.R. §§ 9007.2(b)(4), 9004.5. This type
of repayment “ensure(s) that any income received through the use of public funds
benefits the public financing system.” Explanation and Justification for 11 C.F.R.

§§ 9004.5 and 9007.2, 60 Fed. Reg. 31858 and 31864 (June 16, 1995).

In the 2094 presidential audits, the Comeission was unable to reach agreement on
whether tv seek repayment of intereat earned by media vandors on public funds wherc the
intemst earnetl wax not paid to the eonanittees or used to pay for media bnys,
commissions or other campaign purposes that would benefit the committees. In the
Bush-Cheney '04 audit, the Commission did not have four affirmative votes to seek
repayment of $19,745 in interest earned an media vendor accounts. See Report of the
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Audit Division on Bush-Cheney 04, Inc. and the Bush-Cheney '04 Compliance
Committee, Inc. (approved Mar. 22, 2007). Seme Commissioreers tixought that “the
staxrdard for repayment should be whether the General Commiittee reeeived or beneftted
frora the interest earned by having the interest used to make media buys or offast
commissions.” /d at 11-12. They concluded that because Bush-Cheney *04, Inc. “did
not receive or benefit from the interest earned, no finding or repayment determination
would be appropriate.” /d. at 12. Other Commissioners, however, concluded that
repayment “may be appropriate” and “that the purpose for payment of interest or income
was to ensure that any income received through the use of public funds benefits the
public financing system.” Id. Subscquently, the Commissionors expressed similar views
in the: Kerry-Edwards 2004, Inc. audit, bt agreed on repayment of interest where the
interest benefited the committee and was used ion campeign purposes. See Report af the
Audit Divisian on Kerry-Edwards 2004, Irrz. and the Kerry-Edwards 2004 Ine. General
Election Legal and Aconunting Compliance Fund (approved June 14, 2007). The
Commission determined that Kerry-Edwards 2004, Inc was required te repay $41,277 for
interest that was used to pay for media buys and/or to offset amounts owed to the media
vendor. However, the Commission did not require repayment of $159,446 in interest that
was never paid to the committee or used for campaign purposes and was earned on loans
from the media firm to its parent company. Jd. at 33-34.

Based on the Commissian’s nctions in the 2004 avodits, this Office concludes that
becaune the intamst eanetl by the media vemdors was ndt used for campaign purposes or
otherwise to benefit the Committee, the Audit Division should not recommend any
repayment of the intergst. We recommend, however, timt you raise this issue far
Commission consideration in the cover memorandum forwarding the PAR to the
Commission. The Commission’s regulations remain unchanged and do not include any
test of benefit or use for campaign purposes for repayment of interest income. See 11
C.F.R. §§9007.2(b)(4), 9004.5. Nevertheless, the Commission’s actions in the 2004
audits indicate iack of Commissien consensus for repayment of interest beyont! those
payments that benefit the conmnittee in some way. Some Comniissioners may have
concerns about whether intereat inecome eernnd ont public fimds deposited with a third
party vendor actually benefits a committee and is uced for campaign purposes asd may
want ta apply a benefit test for repayment of interest invome. The Caminittce relied on
the Commission’s actions in the 2004 audits when it advised its media vendors to keep
any interest income separate. We acknowledge that a benefit test far income repayments
could be abused to circumvent the regulations if, for example, a campaign deposited large
amounts of public funds with vendors to earn income as a way to enrich the vendors.
That potential for abuse is not evident here. The amount of income at issue is minimal,
and you have informed us that the Committee has already repaid a larger amount of
interest is eamed on public funds. Therefore, we conclude that raising this issue in the
cover memorandum fer Commission considenstion but nat recommending any repayment
of the imerest incame is appopriate.
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. HYBRID COMMUNICATIONS

The cover memorandum to the draft PAR requests our comment on the issue of
hybrid communications. Hybrid commumnicatiens refer to a clearly identified carndidate
and make a generic reference to other party candidates without clearly identifying them.
The Republican National Committee (“RNC”) spent $30,749,009 on hybrid media
communications related to the general election. These expenses were not treated as
coordinated party communications or counted against the Committee’s expenditure
limitation. We cencur that this issue should be 1aised for the Commission’s information
in the cover memorandum to the PAR.

n 2004, the Cammissinn did not pursue similar hybrid communications in the
audits of both major party nominees. This Office commented that the auditors should not
include the hybrid ad issue ax a finding in the report or count the expentes against the
candidates’ expenditure limitations, but should raise the issue in the cover memorandum
for the Commission’s consideration. See Attachment 1. We also discussed several legal
aspects of the issue the Commission could consider. Jd. The Commission was divided
on the issue and Commissioners issued Statements of Reasons for the audits. See
Statement of Commissioners Lenhard, Walther and Weintraub, Audit of Bush-Cheney
’04, Inc. (March 21, 2007), Statement of Commissioner Weintraub on Audit of Bush-
Cheney ’04, Inc. (March 21, 2007), Stateenunt of Cuinmissioners Mason and von
Spakovsky, Final Audit Repart on Bush-Cheney *04, no. (March 22, 2007), Statement of
Commissioners Mason and von Spakavsky, Final Audit Report on Kerry-Edwards, 2004,
Inc. M=y 31, 2007). Our analysis of the issne remains the same, aml we have attached
our legal comments on this issue in the Bush-Cheney ’04 audit for your information.
Attachment 1. Subsequently, the Commission initiated a rulemaking on hybrid
communications, which has not yet been completed and thus, is not applicable to this
audit. The Commission considered expanding section 106.8, which applies to telephone
banks, to address other types of “hybrid comnunications.” See Notice of Proposed
Rulemaking (“NPRM”), “Hybrid Communications,” 72 Fed. Reg. 26569 (May 10, 2007).

Atiachment 1.

Memorandum ta the Caanmission, Preliminery Audit Report of the Audit Division en
Bush-Cheney 04, Inc. and the Bush-Cheney 04 Compliance Committee (LRA # 664)”
(May 26, 2006)
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MEMORANDUM
TO: Joseph F. Stoltz
Assistant Staff Director
Audit Division
THROUGH: Robert J. Costa //¢-—
Acting Staff Director
FROM:  JamesA. Kahlbf’a
Deputy General Counsel

Thomasenia P. Dunca@“
Associate General Counisel

Lorermo Holloway @——w

Assistant General Connsel
for Public Finance and Audit Advice

Delanie DeWitt Painter
Attomey

Margaret J. Forman { 4 4 7@.

Attomey

SUBJECT: Preliminary Report of the Audit Division on Bush-Cheney '04, Inc. and the
: Bush-Cheney '04 Compliance Committee (LRA #664)

I INTRODUCTION

The Office of General Counsel has reviewed the Preliminary Audit Report (*“proposed
Report”) of the Audit Division on Bush-Cheney *04, Inc. (the “Committee” or “Bush’) and the
Bush-Cheney '04 Compliance Committee (“GELAC") that you submitted to this Office on
February 1, 2006. This is the second of two memoranda discussing our comments on the
proposed Report. In this memorandum, we comment on the issue of possible in-kind
contributions Bush received from the Republican National Committee (“RNC") when the RNC
and Bush divided media expestees for broadoast advertisements that elearly identified the
candidate and/or his opponent and made vague references to other political figures (Findings 1.
B. and 2). If you have any questions, please contact Delanie DeWitt Painter or Margaret I.

Faorman, the attomeys assigned to this audit.
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II. ATTRIBUTION OF MEDIA COSTS (AUDIT REPORT FINDING 1.B. AND 2.)

The Audit Division found that Bush received in-kind contributions from the RNC for
media expensas. The RNC énd Bush equeally divided media expenses for broadeast
advertisements that clearly identified President Bush and/ar John Kerry and made vague
references to other political figures in Congress. The divided media expenses totaled
$81,418,812. The RNC also paid $1.7 million in commissions. The proposed Report concludes
that Bush should have paid for all of the media and commissions. Since the RNC paid for half of
the media expenses and $1.7 million in commissions, tfrs proposed Report concludes that the
RNC made in-kind contributions of $42,408,406 ($81,418,812/2 = $40,709,406 + $1,700,000) to
Bush. The praposed Report recommends thar, unless Bush demunstrates that it ifitl nct receive
these in-kind aontributionr from thn RNC, the Audit staff will recoroxmend a repayment of

$42,409,406. See 26U.S.C. § 9007(b)(3).

This Office recommends that you delete this issue and the related findings from the
Report and not count these expenses against Bush'’s expenditure limitation. In light of recent
Advisory Opinion (“AO”) 2006-11, this Office believes that the Commission would approve the
50% attribution of these media expenses between Bush and the RNC, Instead, we recommend
that yon raise the issue in the Audit Division’s cover memorandum whea the Repor is circulated
for Commission approval so that the Commission can consider the issue.

Iir caneitleling this issue, the Ceremission shauld note that neitiier the Fiadaral Blestdon
Campaign Act (“FECA”) nor the Commission’s regulations definitively address the allocation of
broadcast advertisements referencing only one clearly identified federal candidate (and/or his
opponent) and a vague reference to their political allies in Congress. The Commission’s
regulations at part 106 address the allocation of similar types of expenses. The regulations at
part 106 include both general allocation rules and specific rules. for allocating specific types of
expenses in particular circumstances. Section 106.1(a) provides the general rule that
expenditures raade on behalf of more than one clearly identified eandidate shall be attributed te
each candidate according to the lienefit ressonably expected to be dorived. 11 C.F.R. § 106.1(a).
For a broadcast conammication, the “attribution shall be detexmined by the proportion of spece
or time deveted to each candidate an compared to tha total space or tima devoted to all
candidatan.” Jd. A osndidate is clearly idantified if his or her neme or likkeness appears or if his
or her identity is apparent hy unambiguous reference.! 2 U.S.C. § 431(18); 11 C.FR
§§ 106.1(d) 100.17. However, the advertisements at issue here clearly identify only the party
nominees - the references to leaders, liberals or allies in Congress do not clearly identify any
specific candidates. See also Advisory Opinion (“AD") 2004-33 (Ripon Society) (Commission
stated that reference to “Republicans in Congress” in an advertisement did “not constitute an
unambiguous reference to any specific Federal candidate” nnder section 100.29(b)(2)). Thus,

section 106.1 does not apply.

! In 1995, the Commission considered adopting a broader definition of “clearly identified candidate” that
would have included groups of eandidates but declined to so after receiving comments fint it could be difficult to
deteonine the identities of the candidates in a group, for &xample, based on a refarence 10 *“pro life” candidates. See
Explanation and Justification of 11 C.F.R. § 100.17, 60 Fed. Reg. 35,292, 35,293-94 (July 6, 1995).
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Section 106.8, which sets forth a flat 50% attribution rule for party committee phone
banks, also does not apply heze. The language of that sectien applies only te one namrow
category of campaign communications costs: phone banks. Section 106.8 “sppliea to tha costs
of a phone bank conducted by . . . a palitical party” under certain delineated circumstances,
which include, inter alia, that the communication refers to a clearly identified federal candidate
and “generically refers to other candidates of the Federal candidate’s party without clearly
identifying them.” 11 C.F.R. § 106.8(a). When the Commission promuigated section 106.8, the
Conmmission considered whether to “include other forms of communications sach as broadcast or
‘print media” but “decided to limit the scope of new section 106.8 to phone banks at this time
because each type ef corumunication presents diffevant issues thut need to be oansidered in
further detail before establishiog new 1ulea.” Explanation ard Justification for 11 C.F.1.

§ 106.8, "“Party Commiitee Telephone Banks,"” 68 Fed. Reg. 64,517, 64,518 (Nav. 14, 2003).

The Coramission, nevertheless, has approved the attribution of expenditures for
communications that refer to one clearly identified candidate and make a generic reference to
other party candidates under certain circumstances. Most recently, in Advisory Opinion 2006-
11, the Commission considered attribution of the cost of a mass mailing that expressly advocated
the election of one clearly itlentified federal candidate and the election of other party candidates
who were relerred to genwerically. The Commission recognized that sections 106.1 and 106.8 do
not direstly apply, but spplied analogous "space er tinie” principles sét forth in section 106,1(a)
to maaanre the ‘‘benefit reasonably axpested to be derivod™ hy the ciearly identifird fedeasl
candidate. The Copurission cencluded that at Jeast 50 percent of the cosi of the nmiling must be
attributed to the clearly identified candidate aven if the spacn in the mailing attributabie to him is
less than that attributable to other candidates. However, if the space of the mailing devoted to
the clearly identified candidate exceeded the space devoted to the generic party candidates, the
costs attributed to the clearly identified candidate must exceed SO percent and reflect at Jeast the
relative proportion of the space devoted to the candidate. Thus, the Comnmission approved a
minimum 50% attribution to the clearly identified candidate, not an automatic 50/50% split.

This Offive recognizes that the Commission conid follow the sttribution prineiples set
forth in AO 2006-1f when it cansiders Bush’s proparad aredia attribation. We recommend that
the Commission take note ef the distinotians between AO 2006-11 nnd tlds audit, and (2) the
policy considerations for a candidate who receives public financing that were not present in
A0 2006-11 when it considers whether to apply the attribution method of AO 2006-11 here. As
discussed in greater detail below, this audit concerns broadcast advertisements rather than mass
mailings and, it is questionable whether some of the advertisements generically refer to other
candidates. Indeed, the advertisements appear to be primarily focused on furthering the election
of a publicly-financed presidential candidate. Morecver, unlike AO 2006-11, the allocation
principles of section 106.1 would be applied in the context of a publicly-financed presidential
election, If the amount that is allacated to Bush is impraper because il does not incluile all of the
expensed thet are in furtharanne of his cairpaign foe ekection to the ofiioe of Preaient, 11 C.F.R.
§ 9002.11(a)(1), this would result in the intreduction of private contributions into a publicly
funded generel election campaign throsgh payment of media costs by the party, and those
payments would nat caunt against the oandidate’s sxpenditure limitations. Compare 11 C.F.R.
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§ 9002.11(a)(1)(expenditures that further the election to the Office of President) with 11 C.F.R.
§ 9002.11(b)(3)(expendituren that further the eleotion cf otiter aandidates).

If the Commission decides to apply the attribution method of AO 2006-11, it would
attribute af least 50% of the media costs to Bush, but there is the potential to attribute more shan
50% to Bush. In AO 2006-11, the Commission by analogy applied the principles set forth in
section 106.1(a)(1) of the “proportion of space or time devoted to each candidate as compared to
the total space or time devoted to all candidates™ to measure [he *benefit reasonably expected to
be derived” by the clearly identified eandidate. If the Commission applies AO 2008-11 and
those principles here, we recommend that the Commission consider three issues. See 11 C.F.R.

§ 106.1(a)(1); AO 2006-11.

First, the content of the advertisements appears to be primarily focused on promoting the
election of the clearly identified candidate and does not make clear that references to other
individuals allied with Bush were “devoted” to promoting the election of any ather candidates.
In fact, some of the vague references in the advertisements do not even rise to the level of
“‘generic" party references that the Commission considered in approving attributions in AO
2006-11 and section 106.8.2 The advertisements refer to Congressionzl allies of Bush or Kerry
using vague descriptions such as “our leaders in Congress,” “Congyessional leaders,” “liberals In
Congress” and “liberal allles” rather than stating the party names “Déemocrats” or “Ropublicens”
(except in omre Spanish advertisement) or making clear that thesa officials were party candidates.
The ambiguous refsrences address whether lagislators supported the plans of Bush or Kurry
rather than their statas as eandidates of a pacty ~ many Senators were nat up for re-election and
non-incumbent candidates are nat included in the referencas. The references may have had a
political purpose of asgociating Bush or Kerry with groups of Congressional incumbents as a
way to increase support for Bush rather as a way to benefit any other unidentified party

candidates.

Sevond, evern assuming, arguendo, that each reference to e Congressional ally or leader
was devoted to other party candidates, tho amount of space.and time devoted to Bush in the
advortisements still may exceed 50 percent. In addition to the repeated references to Bush and
his allies or leaders in Congress, all of the advertisements contain several seconds of pictures or
footage of Bush alonc, stating that he approved the ardvertisement as reqeired by 2 U.S.C,

§ 441d(d) and 11 C.F.R. § 110.11(c).> An attribution based on space and time eould treat this
portion of the advertisements as solely devoted to Bush and conclude that Bush’s attribution

2 Tha Commission expleined in the sectioe 10€.8 ralemaking that “[g]enaric referancas to ‘our great
Republican team' or ‘our great Democratic ticket” would satisfy” the requirernent for a generic reference to other
party candidates, 68 Fed. Reg. 64,518. AO 2006-11 provided *“Vote John Doe and our great Democratic team” as
an example of a message referencing a clearly idemified candidate end generically referring to other party
candidates. Nothing in the media advertisements is similar to these generic references.

3 Television advartisements riust include 8 statement identifying the candidate and stating that thr candidate
appraves the consnuaioation. 2 U.S.C. § 441d(d)(1); 11 C.F.R. § 111.11(c). Tha candidate statzment sball be an
unobscured full screen view of the candidate making the statement or the candidate in voice-over accompaniad by a
photo or image and shell also appear in writing st the end of the conmisnication in a clearly readable manner with

reasonahle color contrast for a period of at least 4 seconds. /a.
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should be higher than 50%. Conversely, the fact that this disclaimer is legally required might
suppert not considnring this portion of the advertisement in calculating an attributiom. 2 U.S.C.

§ 441d(d)(1); 11 CER. § 110.11(c).

Finally, the Commission may not have enough documentation from Bush to determine if
the allocation to Bush should not be greater than 50%. The Commission conld address this issue
by including the finding in the Preliminary Audit Report and requesting additional information
from Bush in Bush’s response to the Preliminary Audit Report. To receive public funds, the
candidate agreed that he had the burden of proving that disbursements are qualified campaign
expenses, to meet the documentation requirenrents for disbwsements and to provide an
explanation, at the Conrenission’s request, of the conneation betwaen any dishie'semnent end the
campaign. 11 C.F.R. §§ 9003.1(b), 9003.5. Since Bush disbursed public funds as a part of the
joint allocation with the RNC, Bush has the burden of demonstrating that its proposed attribution
of the media expenses is appropriate and that only 50% of these media expenses were qualified
campaign expenses attributable to Bush.* See 11 C.F.R. §§ 9003.1(b)(1 ), 9003.5; see also
26 U.S.C. § 9002(11); 11 C.F.R. § 9002.11(b)(3); Cf. Statement of Reasons in Support of
Repayment Determination After Administrative Review for Keyes 2000, Inc. (approved March &,
2004) at 24-25 (when a publicly-financed committee engages in dual activities it must be able to
document the expenses for each type of activity). :

‘ A qualified campaign expense must, inter alia, be incurred “to further” a candidate’s election to the office
of President or Vice President. 26 U.S.C. § 9002(11); see 11 C.F.R. § 9002.11(a)(1). If a committee also incurs
expenses to further the election of one or more individuals to federal or non-federal public office, expenses incurred
“which are not specifically to further the election of such other individual or individuals shall be considered as
incurred to fusther the election™ of the publicly-financed candidates “in such proportion as the Commission
prescribes by rules and regulations.” 26 U.S.C, § 9002(11). The regulations state that expenditures that further the
election of other candidates for public office shall be sllocated and paid in accordance with 11 C.F.R. § 106.1(a) and
will be considered qualified campaign expenses “only to the extent that they specifically further the election of the
candidate for President or Vice President.” 11 C.F.R. § 9002.11(b)(3).



