SANDLER, REIFF, YOUNG & Lams, P.C.

September 23, 2011

Mr. Thomas Hintermeister
Acting: Assistant Staff Director
Audit Division ,
Federal Election Commission
999 E Street, NW.
Washington, D:C. 20463

Déar‘Mr. Hintermeistér:

Thils letter, and attached extibits will.serve as thie response of the Democratic Exectitive
Committee of Florida (“DECF”) to the Interim Audit Report (" Audit Reporf") of the Federal
Eleetion Commission’s Audit Division ("fle. Audit Division") for the period covering the DECF’s
fihanicial aetivities for 2007 atid 2008.

Ths response in gach vf the: Audit Division™s three findings is-as follows:
Finding #1

The Audit Division's first fmdmg teldtes to‘an apparent excessive coordinated party
‘expenditare on behalf of Annette Taddeo. The Audit repott cortectly states that-the DECF reported
coordinated expenditures:-of $95,108 on behalf of Annefte Taddeo, candidate for Congress in'2008.
This amount:is broken out into two parts. First, the DECF reported making coardinated
expénditures. of $82,400 for média on behalf of Annegts- Taddeo. This amount was reported-on
Line 25 dnd the eomiinee utilized its awt cooxdinated expenditure init:of $42,100, 4s well 4s a
portienof the coordinared expenditure lithit thint was assigned by thie Democrafit Natiorial
Comanittee to thie Demogratic Congressional Campaign Commitiee (“DCCC™). Prior to making
these expenditures, the. DCCC sent a lefter to the DECF assighing $17,900 6f the coordinated
expenditure limit to.the DECF. Actording ta the records-of the DCCC.and DECF, 1i6 additional
Ietter assigning avthority to the: DECF can be found: However, it'is out understanding that the
DCCC had intended to-assign additional autharity to the DECF to'make-additional expenditures..
‘This belief s reinforced by the fact that the DCCC made no additional coordinated: expenditures on
‘behalf of Annette Taddeo. Thus, total expenditurés oh behalf of Aniette Tadded-did hot €xceed the
combined limit of $84;200 for both the. DECF and DCCC. Attiched 4s Exhibit A, please find &
letter froih Brian Sv’o’qua, counsel tg the DCCC-that ackngwledges that the DCCC did not use this
authority and:that itis his belinf that it was.the'DCCC's intent: that the authority bie transferred to
the DECF.
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With réspect to the two mail pieces discnssed ’oy the. Interim Audit report, these pieces were
actually prepared with substantial volunteer patticipation. Therefore, the mailings weré eovered
under the: voluntoer activities:exemption pursuant:to:2 U.S.C. §§ 431(8)(B)tix) & (9)B)(viii):
Attached as Exhibit B, please fitid & pigtiré provided 1o.the. party from Matt Blizek, who-was
presént af the mailing”’ [n the picture. you ¢an sée & copy of ané of the'mailings teviewes by the.
Audit Divisigo. In the background of the picture, you odn See séveral volunteérs working o,
sorting and bundling of the mai}.. Although thisis the-only documentary evidencethat the DECF
was.able to locate, it is our: undcrstmdmg that, for-each mailing identified by the Audit Divisien,
thit sufficient volunteer.activity occurred, mcludmgthe bundling, and sorting of the mail and
placing the yhail in ays for délivery 1o the post office. Underthe.most recernt enforcement thatters
considered by the Commission, this is sufficient substanitial veluniteer activity to et thie
requirements. of the volunteer exemption. See: Matters Under Review 5824 and 5825; MUR 5841,
Notwithstanding the above, it is. our-usderstanding that theCommission has-indicated that it will, in
the future, providé moie-clear guidlance as to-the. fhecessary: level of voliinteet: actxwtym exémpt
mailings, See Final Audit Repﬁrt of the Wasinngton Staté Deniogratic State Centrai Connnittee,
2004 Election Cycle, p. 122

Finding #2
In this finding, the Audit Division noted.that the DECF hadriiade. cgitain réportinig éirors

with respect to the repotting of toordinated expenditures for federal carididates. The report notes
that the DECF has already filed amendments that materially correct:these errors.

Findiag #3
Finding, 3-questions whether, several aspects.of allgcation.of vertain expenditures by the

DECF were properly paid for or overpaid with-nen-federal funds. We address:each portion:of the
Audit Report’s finding below:

)]

O ' on-federal s] Hle eXperses.— TheAudlthport
states’ that the DECF has over-tganSfened $20,;260 in non-féderal funds during the
twe-year périod covered/ by the election cycle in.connection with allocable.activities
andertaken in accordanee with 11 €FR. §106.7. Although the committee’s
practice was to rake transfers rélmed only to-actusl expénditures, it cariiiot lacate
any documentation to refute the Auvdit Repart’s elaim of this over-transfer. The
conumiittee has transferred this ‘amowit from its federal account to. its non-federal
account.

2)  Absentée Chase Ballot - The Audit Report clais.that the DECF made a:paymeit of
$3,745 from'non-federal funds for an absentee chase ballot. ‘The DECF does not
dispute this finding. The commitiee‘has transferred this amount from its federal

accouit to its non-fedeéral dceoitit.

! Altherugh oaly one pncture was provided by Mr: Blizek, the attached email indicates:that several other pictures.were
lost when he:switched cell phones.

2 1t should be.noted that, in March:of 2010, the‘Commission-failed (o.reach a:consensus:on a propoued policy-relating to
the velunteermaterials-exemption. See FEC Agenda Dosument No. 10-16
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Creole Translators — The Audit states thit a payment foii t6 Alix Desulime &
Associates for Creole and Haitian translators should Bave been paid for with federal
funds-and not directly from anan-federal acconnt: Although the DECE 4gress that
‘this expense should riot have been paid exalusively with non-féderal funds, it
belicves the appopriate federst dllocation should have been only 28% of the total
amount of $17,240, or $4,827, Althongh.the DECF acknowiedges.that this expense
shouldnot have been paid for from-its.non-federal dccount, the DECF believes that
this-expenditure was not a get-out-the-vete (“GOTV*), activity as defined by the.
definition that-was in place during the 2008:¢lection eyele.

11 C.ER, § 100.24¢a)(3) stated:

Get-qut:thee-voteraefivity means cofitacting registered vorfets by telephgne,
person, or by ether individualized means, to assist them in engaging in the
Aact of voting. Get-out-the=vota activity includes, but-is not limited te: (i)
Proyiding to individual vofera information such as the:date-of the €lection,
the times whei pollingplaces aré apen, and the location of particular polling.
places; and (i) Offeringto transport or éctually trapSporting VOters o the
polls.

In; this instance, the translatots wesé sent to pollirig places 6 provide nonspartisan
translation assistance 16.Creole and Haitian speaking voters: who, were alréady at the
palling place and required English translation services. Thusthe translators weré
there.masely as-a bridge between voters nlready present-at the vaIs that needed a
translater ta undérstand voting precedures and valing rights, or to interact with
vdting officials.

Thus; it is eur view that the GOTV definitiot does niot cover such translition
services, but rather, is an ordinary-eperating expense of'the DECF subject to the
comrittee’s. 28%/72% allocation-ratio.

The:Commission explained in its initial defirittion of get-out-the-vote that the rule
had 2 wery specific purpose:

GOTV has & very patticular purpose:-assisting régisfersd-voters to take any
and all necessary stéps.to get to the-pollsand cast théir ballots, dr'to vote by
-abseritee ballotor other théans. provided by law, 67.Fed. Reg . 49067 (July
29,,2002).(emphasis-added),

Therefare, it is. clear thiit the GOTV definition that was contemplated by the
Commission in 2002 (emendmeits toithe definition in 2006 did not change this
overarching goal) was not intended to cover such Hoppattisan services pravided to
individual voters who-had already asrived.at the'poil; but rather, targeted attempts'to.
pmv1de voting inforination to.the: potenha] ‘ioter or physical transportation. to the
polls that wonld make if more 11kely for dn-individuial vatér to:gend back an abséntee
ballot o make it more likely thiar the voter will travel to their polling pléce to casta



vote: Accordingly, the. DECF has transferred 28%:of the:amount cited in the Audit
Report: (§4,827) from its federal account to its non-Federal :account;

4

i \éfits— The Audit Réport coneliides:that a portion of rent paid by the
.DECF thgt was pmd for by the nou-federgl -accognt should haye been paithas an
allocable:expense. The DECF disugrees. with this characterization and believes that
it paid far the rent:appropriately with non-federal funds. The DECF has, for severat
years, served as, the ﬁscal agetit for both the State Havise Caueus and Staté Senate
Caucus organizations.” Thesé:Caucus Comuittees serve as the campaign arm of the
Demmocratic legislators for buth the Florida:State House and Senate. Due to
requirements of state law, the state party was required to serve-as fiscal agent for
both the House and Senate Democratic Cuucus committees. Each Caucus:
committee is responsible for raisifig its 6wn furids:-and atministering its.own budget,
established ih consuitatian with the DECF, which can onty be wtilized for stite
€lections tg the Flerida House:gf R.epmsentawves and the Florida Senate. Although
each staff member for each-Caueus Committee is:an employee-of'the DECF, they
are empleyeﬂ in censultatlen wﬂh the leaﬂers af: ea@h respeetwe caueus, In thxs

should not appiy to the: paymems oiren; for the share of spa(;e utilized by the Caycus
wmmuees

Althiough the Audit Report aigues that the fill rent shoild be subject fo the
Commissign’s: allocation regilations, such an application should onily bé dpproprite
when the space is used by otdinary staff of the. DECF. To be:sure; the:regular DECF
staff work en-both: federal’and non-federal electiams and the allocation ratios.
established by the Commission were intended to cover those acivities urdertaken
by party staff, and not those undeitaken by any auteniemouis units-of the party whose
solé purpose is te-influence non-federal electicins.

As a matter of law, the Federal Election: Campaign Act and Commission regulations
do not consider a caucus committee as a party committee. Furthermote, Congress,
during its 2002 nmendments, amended the FECA to Spgnlfically Gaver Caincins
committees separately in: certdin circumstances. N:one of the pravisions added to-the
FECA orthe:‘Commission’s regulations cover the:ordinary administrative expenses
.of & Caucus commnittee. Forexample, the Cﬁmmrsswn s regulatlrms at11 C.FR. §
300:2, specifically requirs arGaucik corimittee/td pay for certain activities that
quélify as & Federal Election Activity with funds that meet the prohibitions.and
limitations of the Federal Election Campaign Act:(implementing 2 U.8'C. §
Mll(b)(l)} Of course, the Audit Report does'not: allege that the rent payments are
Federal Election Activity, but rather, should be considered regular allocable activity
undér 11 CFR. § 106.7. However, § 106.7 does not require the. allecation of

3 The. DECF’s role as fiscal ageht-was hot'a. choice; lgy the House.and"Sengte.Caticus corminittees, but rather, mandafed.
'by. Florida state law,. which, unfil 201, did hot periit.a Caticus comumiftes to hdve-a.separate 1égal éxistence. Se& Ch,
201 16, Council Substitite:for Gommmeg Substitute forFHousé Bill No, 12017, Laiws of Flotida

# The Caucus-committéesdre. presumably inclyded:in thé term-“association ot similar group of state or-local candidates
‘or of individuals holding,staté or locil office.™



ordinary éxpensés-incurréd by a.Caucus committee and that conclusion: should not
change merély bé¢ause the Caucus cominittés uses the DECF #s # financial agent. Rt
would be pateritly wifair to the House aid Senate Caucis committées and the DECF
to. treat them in-a disparate matiper as.other Caucus Conmmittees merely beeause thg
Caucuircanmniitees were required, wnider state law, to maintain a direct fiscal
arrahgement iwith thé DECF.

5)  Employee Tithe Logs ~ The Andit Report: ¢laims thit the Commiission was ynable to
locate orthe DEGF was unable te produce time Jogs for six employees’ that would
document-that these. employees «did net spend in excess of 25% of their time on
federal activity duiag cettain ofiths covered by the Audit Report. Attached as
Exhibit C, plesise find both logs and declarstions by the’covered emiployees that
demonstrate that none of the- emglbyees spent in excess:of 25%. of their time on
federa] activily or.activilics in conrection with: a.federal election.

6) Fundraisirig Expénses— The-Audit Répoit states.that the DECF inay have
transferred an excessive amount-of non-federal funds ifi confiection with shared
fundraising activity.. This determination was based upon allocation ratios provided
by the DECF and actual splits based upon the Audit:Division’s review. The DECF
does not dispute this finding. The DECF has transferred $14,637 to comply with the.
Audit Report’s recommendation.

‘Based upen the above, the. DECF concedes that it is required to transfer $43,469 ffom its
federal account to its non-federal accanunt. The DECF has‘provided sufficient
docuineitation to demehsttate that the-$33,172 was: properly paid for with fioa-federil
fu%ds The DECF disputes the remaiding portiorn ofthe Commiissien’s findings totaling
$40,895.

The DECE has-apended its:repoits fo cofrect réporting érrors identified o the Audit Report
for these findingy.

* ‘The Interim. Audit Réport:states that the committee, lacked documiéntation for six emiployees. However; based ypon
the documentatian prﬁv‘iled to-the’ commmee during th Exit: Coiiference. HiteEvies, itigppears thiat nine employees
wete included.in thie Audit Divigion s: analysls Trherefore; the:commiittee hwpmmdbd declaration six etiiployets-and
time Togs for two othiers. Please note-that for a ninth employee, Chrmopher H’ams. payroll was réported:on Schedule
M4, but was voided. No: transfer of non-federal funids was:made for this employee:



If you réquiré-any fiirther inforimation, or have any othet. questions; please call tae at (202)
479-1111, '

NeffReiff  /
Counsel to the/Democratic Executive
Conifnittee of Florida



