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FEDERAL ELECTION COMMISSION

December 17. 1997

MEMORANDUM

SUBJECT: PUBLIC ISSUANCE OF THE AUDIT REPORT
ONPEROT·96
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TO:

FROM:

RON M_ HARRIS
PRESS OFFICER

PRESS OFFICE ;:ft:
ROBERT J_COSTA
ASSISTANT STAFF DI OR
AUDIT DIVISION

Aaached please find a copy of the audit report and related documents on Perot '96
which was approved by the Commi.ion on December 4, J997.

Informational copies ofdie report have been received by all parties involved and
the report may be released 10 the public.

cc:: Office ofGeneral Counsel
Office o(Public Disclosure
Reports Analy. Division
FECLibiwy
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REPORT OF THE AUDIT DIVISION
ON

PEROT '96

EXECUTIVE SUMMARY

Perot '96 (the Committee) registered with the Federal Election Commission on
August 15, 1996. The Committee was the principal campaign committee ofRoss Perot,
the 1996 Reform Party candidate for the office ofPresident ofthe United States.

The audit was conducted pursuant to 26 U.S.C. §9007(a), requiring the
Commission to audit committees authorized by candidates who receive Federal Funds.
The Committee received 529,055,400 from the Presidential Election Campaign Fund.

The findings of the audit were presented to the Committee at an exit conference
held on August 7, 1997 and in the Exit Conference Memorandum. The Committee
responses to those findings are contained in the audit report.

The following is an overview of the findings contained in the audit report.

ApPARENT EXCESSIVE CONTRIBUTIONS RESULTING FROM STAFF ADVANCES­

2 U.S.C. §44la(a)(l)(A) and II CFR §116.S(b). The Audit stafTidentified one individual
who advanced funds on behalfof the Committee in excess of the 51,000 contribution
limitation. This individual paid the transportation, travel, and other campaign expenses
incurred by other individual~ including the Vice Presidential candidate, using a personal
credit card. The highest excessive balance for this individual was 526,293. In response
to the Exit Conference Memorandum, the Committee stated they were unable to locate a
credit card company willing to offer credit cards and. therefore. the use of this
individual's personal credit card was the only alternative. Furthermore, the Committee
contended that it would have been impractical for the presidential and vice-presidential
nominees to stand in hotel cashier lines to pay their bills.

DISCLOSURE OF QcCUPATION AND NAME OF EMPLOYER -

2 U.S.C. §§434(b)(3)(A), 431(13)(A)9 and 432(i). The Committee did not disclose the
donor·s occupation and employer for a material number of itemized contributions. All of
the missing infonnation was in the Committee's records but had been received after the
Committee filed its regularly scheduled disclosure report. During fielClwork, the Audit
staffquestioned why amended Schedules A-P (Itemized Receipts) disclosing this
information had not been filed. In response. the Committee stated that it was instructed

Page 1



9
o
l

..
G
./"'":

t..
5..
1

8
Q

/

5

2

in 1992 by the Federal Election Commission Reports Analysis Division to hold the
contributor infonnation and file a cumulative amendment. The Committee continued
this practice during the 1996 election cycle. In 1994, the Commission revised the
regulation governing the filing ofamendments containing the aforementioned contributor
information which specified that any contributor infonnation received after the
contribution has been disclosed on a regularly scheduled report, should be disclosed on or
before the due date ofthe next regularly scheduled report. See II CFR §I04.7. The
Committee filed amended Schedules A-P which corrected the public record.

AMOUNT RECEIVED IN EXCESSQEENTITLEMENT-26 U.S.C. §9007(b)(1),
11 CFR §§9007.2(a)(2), 9007.2(b)(3), and 9004.9(b). The Audit staffcalculated that the

Candidate received Federal funds in excess ofhis entitlement totaling 52,310,127. This
amount resulted primarily from the exclusion of$I,447,000 in projected litigation
expenses from the Committee's Statement ofNet Outstanding Qualified Campaign
Expenses. The Committee had included 51,447,000 in expenses related to possible
litigation and other legal services to challenge the debate criteria used for the 1996
Presidential debates. In its response to the Exit Conference Memorandum, the
Committee contended that the aforementioned expenses were directly related to the
Candidate's 1996 campaign and should be vie\\'ed as qualified campaign expenses
payable with Federal funds.

The Audit Report concluded that these projected litigation expenses were not
incurred prior to the close of the expenditure report period nor were they valid winding
down costs pursuant to 1) CFR §9004.4(a), and accordingly were not viewed as qualified
campaign expenses. On December 4. )997, the Commission made a determination that
$2,310,127 in surplus funds is repayable to the United States Treasury.
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FEDERAL ELECTION CO,\1f\,USSIOf\:

REPORT OF THE AUDITDIVISION
ON

PEROT '96

I. BACKGRQUND

Also. Section 9009(b) ofTitle 26 of the United States Code states.. in pan.
th3t the Commission may conduct other examinations and audits as it deems necessary to
carry out the functions and duties imposed on it by this chapter.

This report is based on an audit ofPerot '96 (the Committee). The audit is
mandated by Section 9007(a) ofTitle 26 of the United States Code. That section states
ihat ··after each presidential election. the COl1i.7nission shall conduct a thorough
examination and audit of the qualified campaign expenses of the candidates of each
political pan)' for President and Vice President.··

•o
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A. AUDIT AUTHORln'

In addition to examining the receipt and use of Federal funds. the audit
seeks to detennine if the campaign has materiall)' complied \\'ith the limitations.
prohibitions. and disclosure requirements of the Federal Election Campaign Act of 1971
(FECA). as amended.

B. AUDIT CO\'ERAGE

The audit of the Committee co\'ered the period from its inception through
December 31. 1996.1 The Committee reponed an opening cash balance of$-0-: total
receipts of $31.027.107; lotal disbursements ofS:!7 ..898.651 ; and a closing cash balance
of$3.128.456.1 In addition. a limited J'e\'ie\\' of the Comminee"s transactions through
September 30. 1997 was conducted to calculate the amount ofexpenditures subject to the
spending limitation and the amount of unspent Federal funds remaining in the
Comminee·s accounts.

The Comminee's inilial deposn was a S2q.O~SAOO payment from the Presidenual Election
Campaign Fund. deposned on AUJ:ust ~~. 19%

Figures in this repon arc rounded Iu the nearest dollar.
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c. CAMPAIGN ORGANIZATION

The Comminee maintains its headquaners in Dallas. Texas. The Treasurer
of the Committee. from inception to date. is J. Michael POSSe .

The Comminee registered "'ith the Federal Election Commission on
August IS. 1996 as the principal campaign committee ofRoss Perot. Refonn pany
candidate for the office of President of the United States. To handle its financial acti\'ity.
the Comminee utilized three bank accounts. From these accounts the Committee made
approximately 2.900 disbursements. In addition. the Committee received approximately
20.300 contributions from 19.300 individuals. These contributions totaled approximately
5962.000.

On August 22. 1996. the Federal Election Commission detennined that
Mr. Perot. based on the votes he received in the 1992 general election. \\'as eligible to
recei\'e pre-election funding from the Presidential Election Campaign Fund: the
Committee receh'ed $29.055.400 from the United States Treasul)' on that same date.
This amount represented 470/0 of the 561.820.000 ma~imum entitlement recei"ed by each
major pan)' candidate.

D. Al:DIT SCOPE ASD PROCEDloRES

In addition to il rc\'ie,," of«:xpenditures made by the Committee to
det~nnine if the~' "'ere qu:lIified or non-qu:llified c3l11p3ign expenses. the audit covered
the follo\\'ing gcneral ciltc:~ories:

1.

.,

4.

5.

The receipt ofcontributions from prohibited sources. such as those
from corpol'3tions or 1300r organizations:

the receipt ofcontributions or loans in excess of the statutory
limitations (Finding lIoA.);

proper disclosurc ofcontributions from individuals. political
committees 3nd other entities. to include the itemization of
contributions ,...he:n required. as \"ell as. the completeness and
accuracy of the infortnation disclosed (Findin~ II.B.);

proper disclosure ofdisbursements including the itemization of
disbursements ,,"hc..-n n:quircd. as ,,·cll as" the completeness and
accurac~' of the infol1113tion disclused;

pro1"-'" disclosurc or carnpail!n dcbts and obliJ:!ations:
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the accuracy of total reponed receipts, 4isbursements and cash
balances as compared to campaign bank records;
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7. adequate recordkeeping for campaign transactions;

8. accuracy of the Statement orNet Outstanding Qualified Campaign
Expenses filed by the Comminee to disclose its financial condition
(Finding liLA.);

9. the Comminee·s compliance \\ith spending limitations; and.

10. other audit procedures that were deemed necessary in the situation.

As pan of the Commission·s standard audit process. an inventory of
campaign records is conducted prior to the audit fieldwork. This inventory is conducted
to detennine if the auditee·s records are materially complete and in an auditable state.
Based on our re\'ie\\' of records presented. it "'as concluded that the records \\'ere
materially complete and field\\'ork be~an immediately.

Unless specifically discussed belo"·. no material non-compliance \\'as
detected. It should be noted that the Commission ma~' pursue funher any of the matters
discussed in this repon in an enforcement action.

II. 41;011 EI!Snl~GSAND RECQ!\I~tEND4.TIONS;

!'iOS.REPA\'MENT MATTERS

A. APPAREST EXCESSI\'[ COSTRIBl'TIOSS RESULTINC FROl\t STAFF

AD\'ASCES

Section 4418(a)(1 )tA) ofTitle 2 of the United States Code states.. in pan.
that no person shall make contributions to any cill1didate "'jth respect to any election for
Federal office \\·hich.. in the aggregate:. excc:ed S1.000.

Section 116.S( b) ofTitle J I of the Code of Feder&ll Regulations states that
the payment by an individual from his or her pc:rsol1&ll funds. including a personal credit
card. for the costs incurred in pro\'idinJ:!. ~oods and sen'ices to. or Obl&lining goods or
sen'ices that are used by or on behalf of. a candidate or a political committee is a
contribution unless the pil)'ment is exempted from the definition ofcontribution under I J
CFR §tOO.7(bX8). If the p3)'ment is not exempted under 11 CFR §IOO.7(b)(8). it shall be
considered a contribution by the indi\"idual unless; the pa)'ment is for the individLmrs
transponation expenses incun-cd "'hile tra\"eling on behalfofa candidate or political
committee ofa political pan~' or for usual and nOnn&l1 subsistence expenses incurred hy
an indi\'idual. other than a \"oluntc..-er. ,,'hile: tra\'elin,; on behalf ofa candidate or political
committee ofa political pany: iUld. the individual is reimbursed \\'ithin sixty days after

Page 5



•(1
7
•{}
2
5
•1
8
q

,-
c·
I

4

the closing date of the billing statement on which the charges first appear if the payment
was made using a personal credit card. or within thirty days after the date on which the
expenses were incurred if a personal credit card was not used. For purposes of this
section. the closing date shall be the date indicated on the billing statement which serves
as the cutoffdate for detennining which charges are included on that billing statement. In
addition, ··subsistence expenses" include only expenditures for personal living expenses
related to a panicular individual traveling on comminee business. such as food or
lodging.

The Audit staff revie\\'ed the travel expense reimbursements and
contributions relative to one individual \\'ho apparently advanced funds on behalfof the
Committee in excess of the S1.000 Iimi13tion. In order to calculate the amount ofa
contribution resulting from an advance made by an individual on behalfof the
Committee. payments made by the Committee were applied against those expenses that
had been incurred the earliest. The Audit staff notes that this individual paid the
transponation. travel. and other campaign expenses incurred by other individuals.
including the \'ice Presidential candidate. using a personal credit card. This individual
also contributed $500.00 to the Committee on September 5. 1996. The highest excessive
halance for this indh'idual "·as 526.293 on I0/16/96. The number ofdays outstanding
before reimbursement of the expenses included in this balance ranged from 21 to 36 days.

The Audit staff pro\'ided to the Committee a list of the relevant expenses
and contributions associatcd "'ilh this indi\·idual. In response. the Committee pro\'ided a
photocorY ofan internal Committee memorandum. dated August 8. 1996. from the
Committee·s Nation:!1 Coordin:!tor to all campaign staff \\'hich stated that the Committee
\\'as unabl~ to locate any credit card companies \\·illing to offer credit cards to a political
entity. The memorandum also informed the camp:!ign staff that they could apply for
individu:lI credit cards for tra\'el expenses.

In addition. the Committee provided a statement from a staff member of
the Committee·s Accounts Pa}·able Depanment. d:!ted Apri I 2~. 1997, \\'hich explained
th:u the Committee \\'as rejected by three different credit card companies because current
policy prevented the companies from extending :l line of credit to political entities.

The Committee officials also provided the follo\\'ing rationale for the
manner in \\'hich they handled travel expenses. The Committee stated that they did not
\\'ant to risk violating the regulations by having expenditures made by the Vice
Presidential candidate count to\\"3rds the Presidential candidate·s 550.000 expenditure
limit at II CF~ §9003.2(c). The Committc:c also stated that:

••".it \\·as simply impractical in ccnain instances for the
presidential and ,·ice-presidential nominees to sland in hotel
cashier lines to pay their bills \\·hen. for example. cars to take
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them to television interviews or campaign functio~ were
waiting."

Notwithstanding the above" the Audit staffmaintained that this individual
apparently made contributions in excess of the $1,,000 contribution limit resulting from
staffadvances.

In the Exit Conference Memorandum. (the Memorandum) the Audit staff
recommended that the Committee provide evidence to support that the staffadvances
noted above were not excessive contributions" as ,,'ell as any additional comments it
believed relevant.

In its response to the Memorandum" the Committee restated the points
outlined above. and put forth additional arguments in support of its position that the
Committee \\'as at all times in compliance \\ith the purpose and intent of 11 CFR §116.5.

The Committee noted that all such expenses were promptly reimbursed,
most \\'ithin 30 days after the expense \\'as incurred and before the indh'idual actually
issued payment to the credit card company. Since the Committee experienced no
financial difficulties during this period, to suggest that the situation is equivalent to an
attempt to circumvent contribution limitations is completely inaccurate. Ifany violation
occurred it \\'as merely technical and inad\'enent" and quickly corrected,

Gi\'en the Committee ,,'as unable to locate any credit card company
\\'illing to ofTer credit cards. it is then assened by the Committee that the use of this
indi\'idu:lI's personal credit card "'as the only alternative since it \\'ould be unrealistic to
expect presidential and \'ice-presidential nominees to stand in hotel cashier lines in all
instances. or to expect all staff members. especially young or college age individuals
\\'orking on political campaigns. to meet credit requirements necessary to qualify for
personal credit cards. The Audit staffackno\\'lcdges that traveling "'ith large quantities
ofcampaign cash "'ould not be appropriatc:, and "'ould not solve the requirement of
certain \'endors ,,'ho require credit cards to gU3r3Dtec payment.

The Committee then concludes its discussion by citing a closed
Commission compliance matter involvina: staffadvances \\'here the Commission closed
the matter \\'ithout a finding of probable cause to believe 3 violation of II CFR §116,5
occurred. (See MUR 3947), The Committee also notes that I J CFR §I03,3 provides a
political committee 60 days during "'hich it may refund excessive contributions. There is
no justification. according to th~ Committc.-c. tor treating an excessive contribution
resulting from an inad\'enent staffadvance more stricti), than an actual excessive
contribution. thereb)' den)'ing a reasonable opponunil)' to cure the unintentional
violation,

Page 7 ..
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As to the Committee's first point" the Audit ~ff agrees that the individual
was reimbursed in a prompt manner; however, since the expenses at issue were not for his
transponation and/or subsistence, reimbursement even within 30 days from the date of
incurrence does not negate a contribution having been made. "The Committee"s financial
condition also does not negate a contribution having been made.

The Committee's second point relating to the use of this individual"s
persona) credit card as the ·"only alternative'· does not consider the use ofelectronic fund
transfers. or other appropriate means ofguaranteeing or effecting payment of expenses
when the vendor payee is knO\\l1 in advance.

As to the Committee·s concluding arguments, it should be noted that the
matter referred to in the closed compliance matter was also first addressed in the audit
repon and \\'as characterized as an apparent excessive contribution resulting from staff
advances in a manner similar to the issue at hand. With respect to the timing of the
reimbursements" the Commission's policy in previous election cycles and its current
policy is not to apply the pro\'isions of II CFR §I03.3 to excessive contributions
resulting from s~fT advances. Included in the provisions of 11 §CFR 116.5 are its o\\n
set of time limitations separate and apan from those in II CFR §103.3.

Although it appears that the Committee did not gain any material financial
advantage from the practice of using an individual·s personal credit card to defray the
expenses of other Committee staff and the \'ice-presidential nominee" under the
provisions of II CFR §116.5 this acth'ity resulted in an apparent excessive contribution
of S:!6,,:?93.

B. DISCLOSl!RE OF OCCl'PATIOS ASD NA!\IE OF E!\IPLO\'ER

Section 434(b)(3)(A) ofTitle :? of the United States Code states" in pan"
that each repon shall disclose the identification of each person (other than a political
committee) \\·ho makes a contribution to the reponing committee during the reponing
period. \\'hose contribution or contributions have an aggregate amount or value in excess
ofS200 \\'ithin the calend3l' ye3l'. togcther \\'ilh the date and amount of any such
contribution.

Section 431(13)(A) ofTitle :! of the United States Code defines the term
"identification" as" in the case ofany indi\'idual. the name. the mailing address, and the
occupation of such indi\'idual. as "·cll as the name of his or her employer.

Section 432(i) ofTitle :! of the United States Code states" in pan" that
"'hen the treasurer ofa political comminee sho\\'s that best effons ha\'e been used to
obtain" maintain. and submit the information required by this Act for the political
committee" any repan or any records of such committee shall be considered in
compliance \\'ith this Act.

Page 8
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The Audit staff reviewed a sample ofcontributi~nsreceived from
individuals to detennine ifthe identification ofeach contributor was itemized as required.
The sample results indicated that for a material number ofthe reponed entries, the
Committee did not disclose the occupation and name ofemployer. For these items, the
repon entries contained the annotation "Inf<:»rmation Requested."

The Audit staff located all of the missing infonnation in the Committee's
contribution files and noted that the Comminee had sent letters to each contributor

. requesting the information shonl)' after the Committee's receipt of the contributions. The
Audit staffpresented this matter to Committee officials. A Committee representative
explained that they "'ere waiting to make sure that all of the infonnation had been
received before submitting amended Schedules A-P (Itemized Receipts). In addition.
Comminee officials stated that as a result ofcommunications \\ith the Federal Election
Commission Repons Analysis Division staffduring the 1992 campaign, they were under
the impression that they should not file amended repons for the 1996 election cycle as
frequentl)' as they had during the )992 election cycle, Therefore. the Committee officials
stated that they decided to hold the contributor information and file a cumulative
amendment at a later date,

The Committee filed amended Schedules A-P \\'hich included all of the
missins infonnation noted during our fe\'ie\\·.

In the Memorandum. the Audit staff recommended no funher action and
stated that the Committee could pro\·ide any additional infonnation or explanation
regarding this matter in its response to the Memorandum.

In its response to the Memorandum. the Committee explained that h[t]he
sole reason for not follo\\·ing the regular amendment approach followed in ]992 was due
to the instruction and for the con\'enience of the FEe.·' In suppon of this position. an
affidavit from the Comminee·s Chief Accountant \\'as submitted. She was the individual
responsible for preparation of letters to contributors requesting their occupation and name
ofemployer and the subsequent preparation and filing ofamendments to repons filed by
both Perot '92 and Perot '96 committees.

The affidavit states that during the 1992 campaign. amendments
containing updated contributor occupation and name of employer infonnation were
initially filed eve!')' 10 days; ho\\'e\'er. ··(d]uring the )992 election campaign we were
infonned b)' the FEC that it \\'as being ·o\'en\"hclmed' by our amendments and requested
that we file only one master. cumulati\'c amendment." This individual followed the same
procedure in 1996. and was not questioned about the timeliness of the amendments until
March. )997 during a discussion ,,'ith members of the Audit staff.

It appears that some t)'PC: of miscommunication OCCUlTed during the 1992
campaign. as evidenced by a lener. dated October II. 1993. that accompanied a
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cumulative amendment for Perot ·92 covering the period fro~ March 1, 1992 through
December 31, 1992. The letter, signed by the treasurer ofPerot ·92 (also treasurer of the
Committee), discusses the filing ofone cumulative amendment. rather than filing
amendments on a more frequent basis. .

Although it appears clear that the Committee strongI)' believes that it has
followed the instructions received in 1992. it should be noted that the Commission"s
Regulations at I J CFR §104.7 'Nere revised in 1994. In relevant pan. this revised
regulation requires that ifany contributor information is received after the contribution
has been disclosed on a regularly scheduled repone the political committee shall either
file \\'ith its next regularly scheduled repon.. an amended memo Schedule A listing all
contributions for \\'hich contributor identific..tions have been received during the
reponing period covered by the next regularly scheduled repon .. ' or file on or before its
next regularly scheduled reponing date. amendments to the repon(s) originaH)' disclosing
the contribution(s) .,. Given this change to the Commission·s regulations occurred in
1,994. the Committee·s practice in 1992 and the continuance into 1996 is not relevant.

As stated in the Memorandum. the Committee filed amended Schedules
A-P \\'hich included all of the missing information noted during our re\'ie\\',

III. AITDIT fiNDINGS AND RECQ\II\IENDATIONSj AMOlJNTS PlJE
TO THE 11,5. TRE4SlJRY

A. Al\101'ST RECEI\'ED I~ EXCESS OF [~TITLEI\IE,,"T

Section 9007(b)( I) of Title 26 of the United States Code states that any
ponion of the payments made to the eligible candidates ofa political pany under section
9006 \\'as in excess of the aggregate payments to \\'hich candidates \\'ere entitled under
section 9004. it shall so notify such candidates. and such candidates shall pay to the
Secretary of the Tre3Sury an amount equal to such panion.

Section 9007.2(a)(~) ofTitle J I of the Code of Federal Regulations states
that the Commission "'ill notify the candidate of any repayment dctenninations made
under this section as soon as possible but not later than three years after the day of the
presidential election. The Commission's issuance of the audit repan to the candidate
under 1I CFR §9007,) (d) will constitute notification for purposes of this section.

Section 9007,2(b)() ofTitle JJ of the Code of Federal Regulations states
that if the Commission determines that :1 ponion of~yments from the Fund remains
unspent after all qualified campaign expenses ha\'e been paid. it shall so notify the
candidate. and such c3l1didatc shall pa~ the United States Treasury that panion of surplus
funds.
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Section 9004.9(b) ofTitle 11 of the Code ofFederaJ R~gulations requires that
within 30 calendar days after the end ofthe expenditure repon period, the candidate shall
submit a statemel"lt ofnet outstanding qualified campaign expenses \\'hich contains,
among other items, all outstanding obligations for qualified campaign expenses and
estimated necessary winding down costs as of the end ofthe expenditure repon period.

The end ofthe expenditure repon period for the J996 General election \\'as
December S, 1996 as set fonh by 11 CFR §9OO2.12. The Audit staff reviewed the
Committeet s financial activit~· through September 30. 1997 and prepared the follo\\ing
Statement oCNet Outstanding Qualified Campaign Expenses (NOQCE):

Page 11
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Perot '96
STATEMENT OF NET OUTSTANDING QUALIFIED CAMPAIGN EXPENSES

As of December 5. 1996
As Determined September 30. 1997

ASSETS

*G
J

i

Cash on Hand
Cash in Bank
Accounts Receivable

Total Assets

OBLIGATIONS

Accounts Payable for Qualified Campaign Expenses

Actual Winding Down Costs
(December 6, 1996·Sept. 30, 1997)
Estimated Winding Down Costs
(October 1, 1997-ApriI30, 1998)

Contingency for Legal Services

Total Obligations

Net Outstanding Qualified Campaign Expenses (Surplus)

fooTNQTES TO NOQCE

700
3,295,644

639235 •

301,416

764,332 b

384,750 (

100,000 d

$ 3.935.579

$ 1 550498

$ 2385081

(a) nus fi[!ure includ~s a $10.000 reimbursement for consulting services initially paid by the
Commlnee and later d~lermlned 10 be an expense or the Perot Reform Comminee (Perot's 1996
primary comminte). Since the amount was reimbursed. no repayment is warranted.

(b) Litigation expenses. totaling S3~.8~~. P31~ through 9'30'97 are not Included

(c) This eSlimate IS subject 10 audit \'erlficallon. Committee re:cords and disclosure: rcpons Will be
re\-Ie\\e:d and changes" ill ~ made a~ necessa~

(d) A SI00.000 conlin~ency for legal cost~ related 10 complying with the post-election requirements
of the Act has been Included. subject to audu and verification of the actual expenses Incurred.
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The Committee included on its NOQCE, tiled <?n 4/16/97,.J an estimate of
$1,447,000 for projected legal expenses related to possible litigation and other legal
services to challenge the debate criteria used for the 1996 Presidential debates. A
challenge to the tax-exempt status of the Commission on Presidential Debates could also
result.

According to a preliminary budget prepared by the Committee titled
"Litigation Challenging Debate Criteria of the Federal Election Commission," the

. projected costs would include legal expenses for litigation activity, witness inter\'iews..
discovery, depositions, expens.. dispositive motions, trial (including trial" pretrial. and
post-trial activities). appeal of issues to DC Coun ofAppeals. and litigation on Arkansas
Educational Tele\'ision Commission 'f. Forbes (appeal to US Supreme Coun from 8th
C· .)"IfCUIt •

Although the anticipated litigation ".as related to effons undenaken by the
Committee during the expenditure repon period. it did not appear. based on the
infonnation provided. that the anticipated litigation costs should be viewed as qualified
campaign expenses. The legal expenses incurred during the fall of 1996 relati\'e to Mr.
Perot"s exclusion from the 1996 Presidential Debates are \'ie\\'ed as qualified campaign
expenses since those expenses \\'ere incurred \\·ithin the expenditure repon period to
funher the candid,lte·s campaign for election to the office of President (see 11 CFR
§9002.11 (a) and (b».

Ho\\'c\'er. the S1.4~7.000 in projected litigation expenses apparently \\'ere
not incurred during the expenditure repon period and \\'ere not made in funherance of the
candidate·s 1996 campaign for election. In addition. these projected costs did not appear
to be associ:ued \\'ith the termination of the candid.lte·s general election campaign relative
to compliance \\'ith the post-election requirements of the Act nor did the)' appear to be
neceSs:lf)' administrati\'e costs associated \\'ith \\'inding do\\n the campaign pursuant to
II CFR §9004.4(aX4).

J

..

The Commin~'s initial NOQCE filed on 1'06'97 contaaned an estimate ofSI.ooo.Ooo for legal
fecs .

Expttnses 101311n; S~7.208 "er~ anCUfTe~ for Ic:t:al sen"lces rc:lated to preparing the Supreme Cuun
"m,cus brief for the Commltttc The Commlll« IS~~ a check In payment on 7/3197, Since the
enure amount of projected hlll!6IUon COSb h3s bc:cn excluckd trom the NOQCE. the payment of
these expenses ,,'ould. per force. be: \'Ic"'cd as ~Ing made with prIvate funds, thus no repayment
pursuanllo II CFR §9007.2Cb)(~) IS warranled .n thiS Instance,
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In the Memorandum. these projected litigation ~xpenses were not
considered as part of the Committee's outstanding obligations. resulting in a calculated
surplus of52,293.574. Since the campaign \\'as funded by both federal and private funds.

S '
a pro rata repayment of52.221,496 could result .

In the Memorandum. the Audit stafTrecommended that the Comminee
demonstrate that it was entitled to all or a ponion of the $2.221,496 in surplus funds.
With respect to the 51.447.000 in estimated litigation expenses. it was funher
recommended that the Committee pro\'ide e\'idence to suppon that the expenses are
qualified winding down costs under J I CFR §9004.4(a)(4)(ii) or demonstrate that the
expenses were incurred by the Committee prior to the end of the expenditure repon
period and "'ere in furtherance of the candidate's 1996 campaign for election. The Audit
staffs recommendation funher Slated that absent such a demonstration that the
Committee was entitled to all or a ponion of the 52.221.496 in surplus funds. the Audit
staff would recommend that the Commission detennine that 52.221.496. or the
:.lppropriate ponion thereof. is repayable to the United States Treasury pursuant to 26
U.S.C. §9007(b)(I).

In its response to the Memorandum. the Committee provided several
arguments \\'hich it belie\'es are supponi\'e or its inclusion ofSI.447.000 in estimated
I~gal expenses. The response begins:

'·Legal expenses in the resolution of matters initiated as qualified
campaign expenses that continue beyond the reponing period due
to action or inaction by the Commission are qualified campaign
expenses and proper winding do\\n costs. Outstanding maners
under fevie,,' include only those ,,·ith respect to ,,'hich the
Commission has not acted. Had the FEC acted with respect to
complnints involving Perot '96 during the expenditure repon
period. legal expenses. including associated litigation expenses.
\\·ould have been qualified campaign expenditures. The
campaign consen'ed funds because the FEC had not resolved
these matters. To deny Perot ·96 opponunity to continue to
represent itself in matters arlsin~ during the campaign simply
because the campnign ended before the FEC acted is
inappropriate and ,,-ithoul leJ;al basis- Perot ·96 is entitled to
retain and expend amounts necessaJ1' for legal ser\'ices related to
matters under re\·ie,,· in\'ol\*ing it.

,..-'

Rcpa}1nent •
Ratio

Tgta' FcckAl Fynd$ '"("'cd IbrQu:b December c; 1996

TOIa' DePOSIts thruu,h Occcm~r 5. ICJ96

• $'9 pc; ~ :100 • 96.'~"..~.
$29.998.107
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The audit repon places emphasis on the pending MUR involving
Perot '96 and the Commission on Presidential Debates C-CPD').
The FEC has not questioned that legal expenses incurred in
relation to the complaint filed by Perot ·96 with the FEe against
the CPD was a qualified campaign expense incurred during the
expenditure repon period. Had the FEe acted on the complaints
filed with the FEC by or against Perot 696 during the expenditure
report period. including the one involving the CPD, legal
expenses related to them would without question have been
qualified campaign expenditures. It is a strange twist of logic to
suggest such categorization is now inappropriate \\'hen the sole
reason the period during \\l1ich they would so qualify has passed
without their incurrence is a delay in FEe action on those
matters.

In fact.. Perot ·96 sought to avoid the delay the FEC could impose
in reaching resolution \\ith respect to the MUR filed against the
CPO through court action. In an effon to prevent Perot '96 from
pursuing the MUR at that time during the expenditure repon
period. the FEC stated to the Federal District Coun that the
campaign"s action "·ould not be mooted by FEe revie\\' and
expiration of the period during "'hich the FEe asserted exclusive
jurisdiction o\'er the matters subject to the MUR. To no\\' s:ty
expenditures ma~' no longer be made "'hich are necessary to
pre\'cnt the ongoing matter from beina: moot in practical effect,
expenditures budgeted and consen'ed for by the campaign in
reliance on the FEe position. is "i1oll~' inconsistent and without
legal basis. The anticipated expenses are direc:tI)' related to, are
an integral pan ofand cannot be separated from the expenditures
during the period ,,·hen such expenditures are unquestionably
qualified campaign expenses.-

The Committee·s response continues by citing several Commission
detenninations which in its \'ie\\' are supponh'e of its position that the Committee is
entitled to reset'\'e for and incur le~al fees related to MURs and associated legal claims as
qualified campaign expenses and ,,·inding do\\'n costs. including those associated with the
Commission on Presidential Debates. Those cases are discussed separately belo,,'.

The issue presented to the Committee in the Memorandum concerned the
S1.447.000 in estimated litigation expc:r1ses and \\-hether these estimated expenses were
qualified campaign expenses. It \\"35 recommended that the Committee (a) provide
evidence to suppan that the expenses arc: qualified \\inding dO\\l1 costs under II eFR
§9004,4(a)(4)(ii). or (b) demonstrate: that the expenses "'ere incurred by the Committee
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prior to the end of the expenditure repan period and were in ~erance of the
candidate's 1996 campaign for election.

The Committee did not provide any contracts, retainer agreements, other
written arrangements or commitments to sho\\' that these questioned expenses were
incurred within the expenditure repan period. Rather. as stated above. the Committee
argued that if the Commission had acted on this matter during the expenditure repon
period. any legal expenses related to this maner would have been incurred during the
period and would be qualified campaign expenses. The Audit staffagrees that in the
hypothetical case cited by the Comminee, any legal expenses directly related to the CPD
matter penaining to actions occuning \\ithin the expenditure repan period, would have
been incurred \\ithin the period and \'ie\\'ed as qual ified campaign expenses. The
expenses at issue \\'ere not.

In the Audit staff5 opinion. these estimated litigation expenses are not
costs associated with the termination of the candidate's general election campaign such as
complying \\'ith the post-election requirements of the Federal Election Campaign Act of
197 J• as amended. (the Act) and other necessaJ')' administrative costs associated \\,ith
\\'inding dO\\ll the campaign including office space rental. staff salaries. and office
supplies, See II CFR §9004.4(a)(4). Ho\\·e\'er.legal expenses related to the completion
of the audit process. such as preparing a response to the Memorandum. or legal expenses
directly related to Commission enforcement actions. ifany. would fall into the category
ofcomplying "'ith the post-election requirements of the Act.

The Committee cited sc\'eral examples of prior Commission action \vhich
it feels are consistent \\ith its position that the anticipated litigation expenses are directly
related to. are an integral pan ofand cannot be separated from the expenditures during the
period \\'hen such expenditures are unquestionably qualified campaign expenses.

I. Dukakjs'Bcntscn Committee Inc • Holjdil)'milnk You Notes

The Committee states in its response that printing and postage
costs for J:!5.000 holiday cards sent after the election and as late as the following March
were qualified campaign expenses as \\".nding do\\n costs. Such expenses have far less a
nexus as "'inding dO\\ll costs than do legal expenses related to outstanding MURs and
litigation ongoing since the expenditure repan period.

In the case of the holiday/thank you cards. the Audit staff notes
that a panion of the cards were mailed after the election but before the end of the
expenditure repan period. and the related expenses "'ere incurred during the expenditure
repan period, As stated in the Fin:!1 /\udit Repon. at page J7. since the expenditures for
postage for the cards arc a qualified campaign eXJk:nsc. the printing costs are also a
qualified campaign expense "'hich must be reimbursed by the General Election
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Committee to the Compliance Fund. The Compliance Fund~ reimbursed in January.
1991. These expenses were not characterized as winding down costs in the report.

2. Leaal Services Related to Electoral CQJJcKc

The Comminee notes that legal services were initiated related to
the Electoral College during the expenditure report period" and although the Electoral
College meets after the close of the expenditure report period and legal services "'ere
provided after the close of that period. the Commission correctly determined that the
expenses were qualified campaign expenses because they involved legal services related
to activities undertaken during the expenditure report period. The Committee added
U[t]he Commission did not and should not anempt to replace the judgment and decisions
of the campaign."

In this instance. the issue involved \,vhether the expenses. incurred
\\'ithin the expenditure repon period. were as the DukakislBentsen committee maintained
exempt from the definition of contribution and expenditure and therefore outside the
purvie\\' of the Commission. The Final Audit Repon concluded that the Electoral
College is pan of the entire general election process and the expenses incurred by the
General Election Comminee related to the Electoral College are qualified campaign
expenses \\'hich are subject to the overall expenditure limitation. Since an agreement \\'as
reached between the DukakislBentsen committee and the law firm before the end of the
expenditure repon period for the purpose ofan update to a 1980 Electoral College
memorandum. there \\'as no question concerning \\'hether the expenses \vere incurred
\\'ithin the expenditure repon period.

3. NjuiODal Unit), Committee For Jobn Anderson - Lei:611
Sco'ices RCI:ncd to Qni:oin~ MlJRs

The Committee states that during this audit, .....amounts set aside
as legal expenses concerning a matter under re\'ie,,' ,,'ere appro\'ed by the Commission as
\\'inding dO\\ll costs. The Addendum (to the Final Audit Repon] stated that I J C.F.R.
§9004,4(a)(4) allo\\'s public funds to be used for \\'inding dO\\T1 costs \vhich include but
are not limited to legal services related tu ongoing MURs:·

The Audit suff notes lh:u the legal analysis prepared b)' the
Commission"s Office of General Counsel ,,'hich accompanied the Addendum to the Final
Audit Repon of the National Unity Committee For John Anderson contained a section
entitled ··AUDIT QUESTION: LEGAL FEES AS WIND DOWN EXPENSES:' In this
instance. the Audit staff had questioned the amount of fees charged" panicularl)' on the
amount ofa retainer for the remainder of the: ,,·inding dO\\ll period. because a minimal
amount ofactivit)' "'as antici~ted before the Anderson committee would be in a position
to terminate. The Office of General Counsel. in its comments. related that .....the legal
services itemized by the Comminee·s counsel appear to encompass the usual functions
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associated with the post-ejection repayment process and preparation of responses to a
MUR investigation." In conclusion, the Office of the General Counsel stated "[t]he
Committee is prepared to refund and tenninate in due coW'Se; there is no question of
litigation in the legal fees estimated to complete the winding down. Therefore. the legal
services noted by counsel may be considered pan ofthe valid winding down costs
contemplated by the Regulations."

4. National Unit)' Committee For John Anderson - AUQrne\, E=
A\\"ards Resultin~ From Ballot Access Ljtil:atjoD

As to this issue. the Committee stated ·'[s]ince the majority of the
activity in the case" Anderson ,t, CeJebre::e, occurred several years after the close of the
1980 genera) election expenditure repon period, the audit division claim suggests that all
such spending constitutes qualified campaign expenses.n

\\'ith respect to the inference dra\\n by the Committee. the Audit
statT notes that" based on available information. the Anderson committee did make
payments to various legal counsel in 1980 to initiate ballot access litigation in a number
of states. Apparently" subsequent legal fees for ballot access litigation were offset by
coun av:ards \\·on through fa\'orable resolution of the Committee"s cases. A 161\\' finn in
\\'3Shington" D.C. \\'hich handled the litigation assessed fees and arranged for local
counsel in cenain states for ballot access "'ark" then apparently received the coun a\\'ards
directly, In most cases. this 161\\' finn attributed a ponioD of the coun award to fees
charged by local counsel in the panicul3l' s~te and kept the remainder for its 0\\11 fees or
for credit to\\'ard future similar litigation in other states, It \\'as not clear at the conclusion
of the audit \\'hether Ohio or any other state a\\·arded funds greater than the amount of
litigation fees assessed.

In the opinion of the Audit 5t3fT. the items cited by the Committee are
not persuasive, hems (I) and (2) in\'olved expenses incurred \\'ithin the expenditure
repon period and therefore. are not dispositi\'e, Item (3) invol\'ed legal expenses incurred
after the close of the expenditure repon period but directly related to complying with the
post election requirements of the Act - post election repayment matters and preparation
(not litigation) of responses to a t\·fUR investigation. Lastly" Item (4) concerned the
possible recovery ofa coun a\\·ardCs) for legal fees resulting form ballot access litigation
initiated prior to the close of the expenditure repon period, Based on information
available" the litigation fees incurred after the close of the expenditure repon period were
defrayed "'jth funds received from coun :J\\'ards,

Page 18



~
~..
(}
7..
(}
2
5
•1
~
1
2

17

In summary, since no documentation was prov!ded to establish that all or a
portion ofthe $1,447,000 in estimated litigation expenses were incuned prior to the close
ofthe expenditure repon period or to establish that these expenses are valid winding
down costs pursuant to 11 CFR §9OO4,4(8). the Audit staffhaS not included an)" amount
oflhis estimate' in the NOQCE presented above, Thus, a surplus repayment in the
amount·of 52.310.127 [52.385.081 surplus x ,968574 repayment ratio] is warranted.

Recommendatiop III

The Audit staff recommends that the Commission make a detennination that
52.310.127 in surplus funds is repayable to the United States Treasury pursuant to 26.,
U.S.C. §9007(b)(I).

•

,

Th~ Commincc also assens in ilS response that the S~7.20a in le..1services in connection with its
UIff'CIlS brief in A,"""sas £d1l~Q/'on T.:ll~·IS"JIt C-OIIIlltW'un ,. Rulph P. Forbes was nec~ssary in
relation 101M onloing MUR related 10 t~ CPO. Th~ Commincc views these expenses as
qualifi~d campa'J" ~xpenses becau5t tht~· rel3t~ directly 10 ISSutS underlying the MUR. For the:
reasons staled abovc. th~ Audit staff has ~xclude:d thiS expenses from th~ NOQCE as it is pan of
the estimated liuplion expeftsn.

On October 29, 1997. the Comminec filed I complaint for declaratory and injunctive relief against
the Federal Election Commission in the Unlled Slates DIStrict Coun for thc District ofColumbia.
P~ '96. lite. "0 F«JcrQ/ £J«I1Oft CUllf8fUSIOl'le No. I:97cv02S54, (D.D.C. filed Oct. 29, 1997).
On November 5_ 1997. the Commlftft filed suit a,ainsllhe Federal Election Commission.
Clanton/Gore 0cMra1 Committee. Inc. and Dole for PresicIenI. Inc. that. 'III,.,. mill. challenges the
constitutionality oflhe Federal Elecl.on Campa.p Act. ,..",1OttlII CU"""'"c.-c! ollhf: RefiWWl Ptm)'

" De.'ICrIJl"· AiMleffIII COllI..''''...•No. 9,...o.aa. (N.D. Cal. filed Nov. S. 1997). For th~ reasons
Cited In FmdlftllJl.A. oflhls report. an~' expenses paid 1»)' the Comminee associated with any of
Ihis liaigation -ould bt ~aewedas non-qualir~ campaip expenses and could be subject 10 the:
rep3)-menl provisIOnS 0(26 U.S.C. §9007IbM-I)
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November 10, 1997

FEDERAL ELECTION COMI\11SSIOl':

RECEIVED
'EDERAI. ELECTION

COMMISSION
AUOIT OlVISION

/lor 10 11"3 AIf '97

MEMORANDUM
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TO:

THROUGH:

FROM:

SUBJECT:

RobertJ.Costa
Assistant StaffDirector
AudjtDjV~

John c.t:;;'".~-
StafTDI r~

Lawrence M. Noble /
General Counsel IL
Kim Bript-Coleman [GI~
Associate General Counsel

Lorenzo Holloway -1. .,ij...
Assistant General Counsel

Proposed Audit Repon on Perot 996 (LRA 507)

The Office ofGeneral Counsel has reviewed the proposed Audit Report on
Perot ·96 (.. the Committee") which was submined to this Office on October 22. 1997.
This memorandum includes our comments on the proposed repone I We concur with the
findings in the proposed Audit Report that are not addressed in this memorandum. If you
have an)' questions concerning our comments. please contact Lorenzo HoIIOW8}'.

As a threshold matter. we note that in your cover memorandum to the proposed
Audit Report. you request that the Office ofGeneral Counsel review the report's
discussion of the fmding on the candidate·s receipt ofexcessive entitlement to ensure that
it complies with the confidentiality provisions set forth at II C.F.R. § 111.21. An Audit
Repon complies with confidentialit), provisions as long as it refers only to "alleged

Because the proposed Audit Repon concerns the audit ora publicly.rmanced Jeneral election
candidate. the ()ff'ace ofGeneral Counsel recommends &he Commission consider the Audit Repon in open
session. II C.F.R. § 9007.Ue)( I).
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Memorandum to Roben J. Costa
Proposed Audit Repon on Perot '96
Page 2

complaints" and does not address any information relating to Commission notifications
or investigations. See AO 1994-32.2

.
The proposed Audit Report includes a Statement ofNet Outstanding Qualified

Campaign Expenses that shows that the Comminee has a surplus of$2.385.081. Since
the Committee received private funds. there is a repayment ratio (96.8574%). Therefore.
the Audit Report recommends that the Commission make a detennination that the
Comminee repay 52.310,127 ($2.385.081 x .968574) to the United States TreasUl')' for
surplus funds. A portion of the surplus funds reflects the fact that the Audit Division did
not accept the Committee's estimate of51 ,447.000 in litigation costs as qualified
campaign expenses on the liability section of the Statement ofNet Outstanding Qualified
Campaign Expenses. The Audit Division notes that the litigation costs are nonqualified
campaign expenses because they were not incurred in the expenditure report period and
they were not a winding down cost.

. The amount the Committee estimated as litigation expenses was primarily related
to the candidate seeking a judicial remedy regarding a complaint he alleges he filed \vith
the Commission concerning the use ofobjective criteria to select panicipants for the
presidential debates.) On September 23. 1996. Mr. Perot filed a complaint in the United
States District Court that sought an injunction against the Commission and the
Commission on Presidential Debates from violating the Constitution. the Federal Election
Campaign Act and the Commission·s regulations. The district coun denied the request
for injunctive relief and granted summaJ')' judgment to the Commission and the
Commission on Presidential Debates. Perot ". Federal Election Commission 1996 WL
566762 (D.D.C). remanded in part 97 F.3d 553 (D.C. Cir. 1996). cerl. denied 117 S. Ct.
1692 (1997)." Ho\\'ever. the district coun noted that Mr. Perot could seek judicial relief
after the Commission considered the administrative complaint. Jd

The Committee contends that the litigation expenses should be considered
qualified campaign expenses. The Committee notes that the litigation expenses would
have been qualified campaign expenses if they were incurred during the expenditure
report period and that it would have incurred the expenses had the Commission acted on
the complaint during the expenditure repon period. Therefore. the Committee argues

Since there is no information regarding notifications or Investigations in this Office's
memorandum, it may be publici)' released
J The liti'llion expenses also Include the cost the Commanee incurred in filing an amicus brief in
A,/umsQS EduC""OII T~/I!t1IS'OIt COIII",W/tNI ". Forbes. 9l F.3d 497 (8th Cir. 19(6). cen. granted. 117 S.
Ct. 1243 (Mar. 17. 1997)(No. 96-779).
• On appeal, the United States Circuit Coun of the District ofColumbia affirmed the district coun
decision. but remanded the case on the Issue whether 1M CommiSSion Jacked authority to promulgate the
debate regulations at II C.F.R. §§ 110.13 and 1144(0 Perut ,. Fl:dc:rul £Jccllon Commw/on. 97
F.ld 553,561 (D.C. Cir. 1996). C~I denleJ 117 S. Ct. 1692 ('997). The remand instructed the district
toun to dismiSS the complaint without prejudICe /d
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Memonndum to Robert J. Colla
Proposed Audit Report on Perot '96
Page 3

"[t]o deny Perot 96 opponunity to continue to represent itself in matters arising during
the campaign simply because the campaign ended before the FEC acted is inappropriate
and without legal basis.tt

The Office ofGeneral Counsel believes that the litigation expenses should not be
considered qualified campaign expense or winding down costs within the meaning of 11

. C.F.R. § 9004.4(a)(4). A qualified campaign expense must. inter alia. be incUlTed to
further the candidate9 s campaign and it must be incurred within the expenditure repone ~
II C.F.R. §§ 9002.11 (a){ 1) and (2). In order to be considered a winding down cost. the
expense must be associated with the tennination of the general election campaign for
such matters as complying with the post-election requirements of the Federal Election
Campaign Act and the Presidential Election Campaign Fund Act. 11 C.F.R.
§ 9004.4(a)(4)(i). An expenditure may also be considered a winding down cost ifit was
incUlTed prior to the end of the expenditure repon period and there was a wrinen
arrangement or a commitment was made prior to the end of the expenditure repon period.
II C.F.R. § 9004.4(a)(4)(ii). In this case. the litigation expenses are not related to the
tennination of the campaign. Rather. the expenses are related to litigation \\1th the
Commission.. Furthennore. there is no indication that the expenses were inculTed dwing
the expenditure repan period nor is there :my evidence ofa prior \\Tinen arrangement or
commitment for legal services prior to the end of the expenditure repon period. Sec
Ad\'isory Opinion C·AO") 1988-5 (the Commission noted in reference to general election
financing that ··the timing of ,,'hen an expense was incurred. including the dates of the
underlying acti\'ities "i1ich resulted in the expense. is determinative·').

There must be a nexus between the expenditure and the 1996 presidential election.
At this point it is unclear how any subsequent litigation involving the candidate's
panicipation in a debate ,,'auld be related to the candidate's campaign for an election that
was held on November S. 1996. Rather. any judicial relief that could be fashioned by a
coun at this time would be. at best. geared to\\-ard a future election.~ In a newspaper
anicle. the candidate's counsel. Sam Lanham. noted that the litigation is aimed at the next
election and it would protect all third panies. John Hanchette. Perol Aslcsfor Ruling on
Debate Exclusion. USA Today. October 30. 1997. Furthennore. the United States
District Coun. in denying Pero"s request for injunctive relief noted that Perot will lose

The expenditure repon pcnod expired 30 days after the general election. II C.F.R. §§ 9002.12(8)

Additionally, the arlument that thiS IItlgauon will create a precedent for future elections is
inconsistent with the Commission's position that "[Ilhe Matching Payment Act negates any notion of a
combined campaicn. spanninl two prcsidenllal election c~·cles. in that the definitions of qualified campaign
expense and matchina payment pmods arc limited 10 panacular lime periods and a presidenlial candidacy
within those periods." AO 1911-S. It should be notrd. however. thai the litigation expenses inculTed
during the initialliliaation when Mr. Perot 50ultht an Injunction against the Commission and the
Commission on Presidential Debates from vlolallnt! the ConstitUtion, the Federal Election Campaign Act
and the Commission·s fCgulations with mpcci 10 the 1996 presidenllal debates was a qualified campaign
expense since the expenses rcialcd 10 abe 1996 election. Sec Perm ,. FederQ/ EJecllon CommISSIon 1996
WL S66762 CD.D.C). ~mQltdcd,nport97 F.ld SS3 (D.C Cir. 1996).cert denied 117 S. Ct. 1692 (19Q7).
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Memorandum to Robert J. Costa
Proposed Audit Report on Perot 196
Page 4

·1he opportunity to debate [in the 1996 elections], but [he] still·may be able cure any
defects in the [debate] criteria [he] allege[s] the Debate Commission has used so that the
next cycle would not have these defects and thereby have some relief, although not total
relief:"7 Perot v. Federal EJection Commission 1996 WL 566762 (D.D.C). remanded in
part 97 F.3d 553 (D.C. Cir. 1996), cerro denied 117 S. Ct. 1692 (1997).

The Office ofGeneral Counsel does not believe the Committee's citation to
previous audit reports (discussed in detail in the Audit Report) supp:>n a conclusion that
public funds may be used for litigation services incurred after the expenditure repon. In
the two examples ofexpenditW'es cited by the Comminee from the DukakislBentsen
audit (Holidayflbank You Notes and Legal Services Related to the Electoral College),
both expenditures were incurred by Comminee during the expenditure repon period. II
C.F.R. § 9004.4(a)(4)(ii). In the audit of the National Unity Comminee for John
Anderson, the legal expenses were related to continuing enforcement matters. The
National Unity Committee was a respondent in these matters and. therefore, they would
not be able completely wind down the campaign until the enforcement matters were
resolved. See Explanation and Justification for 11 C.F.R. § 9034.4 (parallel provision for
primary), 60 Fed. Reg. 31865 (June 16. 1995) (The Commission agreed with the
comment that ·'basic fairness requires campaigns to have the resources necessary to
defend themselves against enforcement proceedings·). In this case. the Committee is not
in a position of defending itself in an enforcement proceeding. Finally, it appears that the
attorney fees arising out of the litigation in Anderson \'. Celebrezze that was referenced in
the audit repon on the National Unity Committee for John Anderson was not paid with
public funds. but with funds available from coun awards.

Funhennore. the Comm.nee·s pan.c.palaon an the litIgation an A,iunslLt Edllcallnn Tcl''''lslon
CommiSSion ,. Fo,bes 93 F.Jd 497 (Ith e,r ICJq6). cen. granted 117 S Cl 1243 (Mar. 17. J997)(No. 9()­

779). through the filing ofan amIcus brief could only be geared toward a future election cycle.
AO 1988-5.
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December 10, 1997

Mr. J. Michael Poss, Treasurer
Perot '96
7616 LBJ Freeway, Suite 505
Dallas. TX 75251

Dear Mr. Poss:

Attached please find the Audit Repon on Perot '96. The Commission approved
this repon on December 4. J997. As noted on page 3 of this repone the Commission may
pursue any of the maners discussed in an enforcement action.

In accordance \\ith 11 CFR §§9007.2(c)(l) and (d)(l). the Commission has made
a determination that a repayment to the Secretary of the TreasUl)' in the amount of
$2.310.127 is required ""ithin 90 calendar da)'s after service of this repon (March 13.
1998).

Should the Candidate dispute the Commission·s determination that a repayment is
required. Commission regulations at II CFR §9007.2(c)(2) provide the Candidate with an
opponunity to submit in "Titing. "oithin 60 calendar days after service of the
Commission·s notice (February II. 1998). legal and factual materials demonstrating that
no repayment. or a lesser repa~·ment. is required. Further. 11 CFR §9007.2(c)(2)(ii)
permits a candidate "'ho has submitted "Tinen materials to request an opponunity to
address the Commission in open session based on the legal and factual materials
submitted.

The Commission \\'ill consider any \\Titlen lei!al and factual materials submitted
"'ithin the 60 day period \\'hen deciding \\'hether to revise the repayment detennination.
Such materials may be submitted by counsel if the Candidate so elects. If the Candidate
decides to file a response to the repayment detennination. please contact Kim L. Bright­
Coleman of the Office ofGeneral Counsel at (202) 219·3690 or toll free at (800) 424­
9530. Irthe Candidate does not dispute: this determination \\ithin the 60 day period
provided. it will be considered final.
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Mr. J. Michael Poss. Treasurer
Paae2

The Commission approved Audit Repon and related information will be placed
on the public record on December 17. 1997. The documents to be placed on the public
record are also attached. Should you have any questions reg~ing the public release of
this repon, please contact Ron Hams of the Commission·s Press Office at (202) 219­
4155.

Any questions you may have related to matters covered during the audit or in the
audit repon should be directed to Man~' Favin or Thomas Hintermister of the Audit
Division at (202) 219-3720 or toll free at (800) 424-9530.

Ro . Costa
Assistant StaffDirector
Audit Division

Attachments as Slated
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December JO. 1997

. Mr. Ross Perot
clo Perot -96
7616 LBl Freeway. Suite 50S
Dallas, TX 75251

Dear Mr. Perot:

Anached please find the Audit Repon on Perot '96. The Commission approved
this repon on December 4. 1997. As noted on page 3 ofthis repone the Commission may
pursue any of the matters discussed in an enforcement action.

In accordance ,,·ith II CFR §§9007.2(c)( I) and (d)( I). the Commission has made
a detmnination that a repayment to the Sccrew,· of the Treasury in the amount of
$2.310.127 is required \\ithin 90 calendar da)'s after sen'ice of this repon (March 13.
1998).

Should )'ou dispute the Commission·s determination that a repayment is required.
Commission regulations at 11 CFR §9007.2(c)(2) provide you with an opponunity to
submit in "Titing. \\ithin 60 calendar cIa)·s after 5eI"\'ice of the Commission's notice
(FebruaJ')· II. 1998). legal and factual materials demonstrating that no repayment. or a
lesser repa~·ment. is required. Funher. 11 CFR §9007.2(c)(2)(ii) pennits a candidate who
has submitted "Titten materials to request an opponunit)· to address the Commission in
open session based on the legal and factual materials submitted.

The Commission will consider an~· "Tinen legal and factual materials submitted
"ithin the 60 day period ,,·hen deciding ,,·hethcr to revise the repayment determination.
Such materials may be submitted by counsel if you so elect. If you decide to file a
response to the repa)4'ment determination. please contact Kim L. Bright-Coleman of the
Office ofGeneral Counsel at (202) 219-3690 or toll free at (800) 424-9530. If you do not
dispute this determination \l,ithin the 60 day period provided~ it will be considered final.

The Commission approved Audit Rqx»n and related information will be placed
on the public record on December 17. 1997. The documents to be placed on the public
record are also attaChed. Should ~..ou h:a\.~ an~' questions regarding the public release of
this repon~ please contact Ron Hams orthc: Commission·s Press Office at (202) 219­
4155.
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Mr. Ross Perot
Pap 2

Any questions you may have related to matters covered.during the audit or in the
audit report should be directed to Marty Favin or Thomas Hintermister ofthe Audit
Division at (202) 219·3720 or toll free at (IOO) 424-9530.

Sincerel)'•

/4
Roben . Costa
Assistant StaffDirector
Audit Division

Attachments as stated
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CHRONOLOGY

PEROT '96

Audit Fieldwork

Exit Conference Memorandum
to the Committee

Response Received to the
Exit Conference Memorandum

Audit Repon Approved

Page 29

3/17/97 - 5123/97

Sn197

10/6197

1214/97



Q
I

~

•o
7
•o
§
•1
~
2
3

."r.'-I .



q
0"

J
•A
7
•{}
2
5
•1
9
2
4


