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candidate’s eligibility; made in connection with his campaign for nomination; and neither
the incurrence nor the payment of which constitutes a violation of any law of the United
States or the State in which the expense is incurred or paid.

Section 9034.4(b)(3) of Title 11 of the Code of Federal
Regulations states, in relevant part, that any expenses incurred before the candidate’s date
of ineligibility. for property, services, or facilities used to benefit the candidate’s general
election campaign are not qualified campaign expenses.

Section 9034.4(e)(6)i) of Title 11 of the Code of Federal
Regulations states that the costs of a solicitation shall be attributed to the primary election
or the GELAC, depending on the purpose of the solicitation. If the candidate solicits for
both the primary election and the GELAC in a single communication, 50% of the cost of
the solicitation shall be attributed to the primary election, and 50% to the GELAC.®

Section 9038(b)(2)(A) of Title 26 of the United States Code states
that if the Commission determines that any amount of any payment made to a candidate
from the matching payment account was used for any purpose other than to defray the
qualified campaign expenses with respect to which such payment was made it shall notify
such candidate of the amount so used, and the candidate shall pay to the Secretary an
amount equal to such amount.

The regulations at 11 CFR §9038.2(b)(2)iii) state that the amount
of any repayment sought under this section shall bear the same ratio to the total amount
determined to have been used for non-qualified campaign expenses as the amount of
matching funds certified to the candidate bears to the candidate’s total deposits, as of 90
days after the candidate’s date of ineligibility.

Section 9038.2(a)(2) of Title 11 of the Code of Federal Regulations
states that the Commission will notify the candidate of any repayment determinations
made under this section as soon as possible, but not later than three years after the close
of the matching payment period. The Commission's issuance of the audit report to the
candidate under 11 CFR §9038.1(d) will constitute notification for purposes of this
section.

During the Audit staff’s review of contributions to the Primary
Committee, it was noted that available solicitation devices contained appeals for
contributions of up to $1,000 each for both the Primary Committee and the Compliance
Committee. The Audit staff reviewed approximately $1,271,985 spent by the Primary

The effective date of this regulstion was August 16, 1995.
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Committee on fundraising, and identified 229 transactions amounting to $699,098 that
appeared to be incurred for fundraising appeals on behalf of both the Primary Committee
and the Compliance Committee. Of this $699,098, $351,856 were expenditures by the
Primary Committee to defray Compliance Committee fundraising costs.

Similarly, an invoice from a Primary Committee vendor dated May
1, 1996, contained a $10,000 charge for “Compliance Committee Processing”. This

_ charge was paid by the Primary Committee on May 1, 1996.

These matters were presented to Primary Committee
representatives at a conference at the conclusion of fieldwork along with copies of
schedules and work papers detailing the Audit staff’s determination. Primary Committee
representatives indicated they were unhappy with the Commission’s regulations
regarding expenditures made by legal and accounting funds established before a
candidate receives the party’s nomination, and indicated they would pursue this matter
further.

] In the Exit Conference Memorandum, the Audit staff
recommended that the Primary Committee submit evidence documenting that the above
expenditures were qualified campaign expenses. Absent such a demonstration, the Exit
Conference Memorandum stated that the Audit staff would recommend that the
Commission make an initial determination that the Primary Committee make a pro-rata
repayment of $83,387 ($351,856 + $10,000 x .230443)* to the United States Treasury
pursuant to section 9038(b)(2) of Title 26 of the United States Code.

In its response to the Exit Conference Memorandum, the Primary
Committee did not submit evidence demonstrating that the expenditures were qualified
campaign expenses. Instead, it stated that the Audit staff’s recommendation “must be
rejected for several reasons”™ and centered its arguments on the Audit staff’s application of
11 CFR §9034.4(c)(6)(i) to apportion the joint fundraising costs. The response does not
address the $10,000 expenditure for Compliance Committee processing costs.

L. The Regulations Are Contradictory
The Primary Committee’s response states that:

“The current Regulations are internally contradictory and place a
committee which simply exercises its rights granted by the
Regulations automatically in violation for following the
Regulations. Specifically, 11 C.F.R. §9003.3(a)(1) states that a

This figure (.230443) represents the Primary Committee's repayment ratio, as calculated pursuant
to 11 CFR §9038.2(b)2Xiii).
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GELAC ‘may be established by such candidate prior to being
nominated or selected as the candidate of a political party for the
office of President or Vice President of the United States’.
However, another Regulation requires a candidate who raises
GELAC funds pursuant to the Regulation, but is not nominated or
selected to be the Presidential or Vice Presidential candidate, to

.. return (or have redesignated) all of the funds collected by the =
GELAC. 11 C.F.R. §102.9(e)(2). None of the funds raised may be
attributed to any fundraising or overhead costs according to 11
C.F.R. §102.9(e)(2). Yet 11 C.F.R. §9034.4(e)(6)(i) requires that a
joint solicitation be paid for by both the primary committee and the
GELAC. It cannot be both ways.”

The fact that these regulations appear “contradictory” to the
Primary Committee does not mean that the expenditures are qualified campaign

- expenses of the Primary Committee. Indeed, the sum of the regulations surrounding a

GELAC presents committees with several choices, some of which may hold potential
hazards. However, the regulations also work to put the candidate on notice of the risks
involved with establishing a GELAC prior to receiving his or her party’s nomination.
Thus, the regulations leave it up to the candidate to decide whether a proactive
fundraising program between the Primary and Compliance Committee early in the
campaign is wise. Accordingly, one section of the regulations in question unequivocally
states that: “..any expenses incurred before the candidate’s date of ineligibility for
property, services, or facilities used to benefit the candidate’s general election campaign
are not qualified campaign expenses.” (11 CFR §9034.4(b)(3)).

2. The Solicitati Not Solicitati
The Primary Committee also contends the following:

“...an examination of the actual mailings and invitations shows that
the reference to the Compliance Committee is fleeting, at most, and
in reality a secondary, if not tertiary, consideration in the piece as a
whole. As such they are not ‘solicitations’ and no repayment is
required by the Regulations... A fair viewing of the invitations and
letters themselves demonstrates that they are a clear attempt to
solicit funds for the Primary Committee. The invitations are all for
events benefiting the Primary Committee... In short, neither the
invitations or the fundraising letters directly solicit funds for the
Compliance Committee as defined by the Regulations™.

The relevant regulations contain neither a “primary purpose” test
for solicitations, nor allow for any sort of allocation based on space devoted to different
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committees. The test is whether funds were solicited for both committees. The
solicitations reviewed by the Audit staff contained an appeal for the Compliance
Committee which, with a few minor variations, read as follow;:

Also, enclosed is my/our contribution in the amount of $ to
“Pete Wilson for President Compliance Fund”. (The maximum
cantribution of $1,000 per person may be made in addition to yeur
contribution to the Presidential Committee).

The Audit staff views the above as a direct solicitation of funds
for the Compliance Commiittee.

The response also argues that the Compliance Committee did not
receive enough money, compared to the Primary Committee, to justify the contention that

the solicitations were “joint”. The argument read as follows:

“.. of 627 Compliance Committee contributors only 52, or 8.3
percent, did not give to the Primary Committee. With that 8.3
percent exception, all funds that were placed in the Compliance
Committee accounts were done so by contributors who had already
given the legal maximum to the Primary Committee, and wished to
help further. The results conclusively demonstrate this. The
Primary Committee raised about $5,767,000. The Compliance
Committee raised about $598,000%... If these were really the joint
solicitations as the Memorandum contends, these numbers would
have been much more even. To show the illogic of the
Memorandum’s result, the Compliance Committee raised $598,000,
yet the audit staff now argues that its fundraising costs were
$351,856. This amounts to an unheard of cost of about 59 percent.”

The mere fact that $589,005 in contributions was generated proves
that a solicitation occurred. While it is true that the major focus of the solicitation was
the Primary Committee, as noted above, the relevant regulation doesn’t cite a primary
focus test. Rather, it requires the cost of a communication which solicits for both a
primary committee and a general committee be allocated equally between the two.
Further, based on the experience of the Audit staff, it is not at all unusual to encounter
fundraising programs which yield poor response rates. Indeed, the Audit staff has
frequently seen fundraising programs that actually generate losses for political
committees. Thus, the numerical data cited by the Primary Committee above do not

Based on the Audit staff's review, the Compliance Committee received $589,005 in contributions.
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reflect results that are “unheard of” or otherwise especially remarkable. Indeed, the data
reinforces that the solicitations were effective in generating contributions for the
Compliance Committee.

3. Effective Date of Regulation
- The Primary Committee also presented the followingargument:

“The Regulation upon which the Memorandum bases its repayment
determination went into effect on August 16, 1995. This was well
after most of the fundraising solicitations by the Wilson committees
that are the subject of the $83,387 repayment amount. The
Committees dispute that the Memorandum correctly uses 11 C.F.R.
§9034.4(e)(6)i) to determine the repayment in this situation. But
even if mathematically correct, the Regulation cannot be applied to
any solicitation before August 16, 1995 because the Regulation was
not in effect ... Furthermore, a review of the invitations sent after
August 16, 1995 shows that, with only one exception, the
solicitation for the Compliance Committee was dropped entirely
from the Committee’s solicitations.”

It should be noted that 11 CFR §9034.4(e)(6)i) stipulates only the
method for apportioning costs of fundraising devices which solicit for both a candidate’s
Primary and GELAC committees. The Regulation does not state that such expenditures
become qualified campaign expenses of the primary committee should the candidate fail
to receive the party nomination. Thus, the effective date of 11 CFR §9034.4(e)(6)(i) is
irrelevant in arguing that the joint solicitation costs paid by the Primary Committee prior
to August 16, 1995 should be considered qualified campaign expenses. In addition,
based on documentation made available to the Audit staff by the Primary Committee,
there appears to have been more than “one™ joint solicitation subsequent to the effective
date of this regulation.

The response continues by arguing that the joint solicitation costs
should be allocated on the “funds received” basis, as described at 11 CFR §106.5(f). This
allocation method was developed for use by party committees engaged in both federal
and non-federal activity. The Primary Committee states that allocation should be “...on
the bases of: (1) amounts received (85,767,000 for the Primary Committee and $598,000
for the Compliance Committee) or (2) space used for each commiittee in the solicitations
themselves.” The Primary Committee contends that, based on the funds received by each
committee, “[t]he Compliance Committee raised about $598,000, or 10.37 percent as
much [as the Primary Committee]”. In a footnote to its response, the Primary Committee
further calculates:
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If the Commission really believed that this fundraising requires
some sort of a repayment, then it would have to be based on the
10.37 percent figure. In other words, even under the
Memorandum’s own logic, (as opposed to its vindictive conclusion),
the repayment amount should be $16,706.30 (10.37 percent of
$699,098 times .230443).

The Audit staff agrees that prior to the effective date of the
regulation a funds received allocation would be permissible. However, the Primary
Committee’s calculation is flawed. The figure supplied for Primary Committee receipts
includes contributions solicited solely for that committee and not as a result of the joint
solicitations addressed by the Audit staff. To apply a ratio based on total funds received
to only those expenditures identified by the Audit staff which were in connection with
the joint solicitations would result in a flawed comparison. To accurately apply the
“funds received” method in this situation, only Primary contributions received directly
as a result of the joint solicitation should be considered. Further, in calculating the 10.37
percent, the Primary Committee simply divides $598,000 by $5,767,000. This
calculation does not accurately reflect the relative funds received by each committee.

Using the fundraising event codes contained on the computer file
provided by the Primary Committee, the Audit staff determined that the Primary
Committee received $2,794,975 as a direct result of the joint fundraising solicitations;
the Compliance Committee received $576,905. The Audit staff also determined that
$767,619 was the maximum matching funds which could have been received from the
$2,794,975 raised by the Primary Committee, bringing its total to $3,562,594. Based on
these amounts, a funds received ratio of 13.94 percent was calculated.?

The Audit staff revised its analysis to reflect the effective date of
11 CFR §9034.4(e)(6)(1) and to determine the Compliance Committee portion of joint
fundraising expenses using the funds received ratio (13.94%). Only those expenditures
associated with a jointly-solicited fundraising event held subsequent to the effective date
are allocated on a 50/50 basis. For those expenditures incurred with respect to jointly-
solicited fundraising events held prior to the effective date, the Audit staff used the funds
received method.

The Audit staff’s revised analysis identifies non-qualified
campaign expenses totaling $130,577 which are subject to pro-rata repayment. This
amount includes the $10,000 payment for Compliance Committee processing not
addressed in the Compliance Committee’s response.

% The calculation for this ratio is: $576,905 + ($576,905 + $2,794,975 + $767,619.
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Recommendation # 1

The Audit staff recommends that the Commission determine that $29,§61 is
payable to the United States Treasury pursuant to 26 U.S.C. §9038(b)(2)(A). 2

3. Stale-dated Checks

=
Section 9038.6 of Title 11 of the Code of Federal Regulations
states that if the committee has checks outstanding to creditors or contributors that have
not been cashed, the committee shall notify the Commission of its efforts to locate the
payees, if such efforts are necessary, and its efforts to encourage the payees to cash the
outstanding checks. The committee shall also submit a check for the total amount of such
outstanding checks, payable to the United States Treasury.

-

The Audit staff performed bank reconciliations through April
1996. From these reconciliations, 49 checks we identified totaling $37,470, which had
not been negotiated. Of these, 33 totaling $28,950, were for contribution refunds. Of the
33 contribution refunds, it appears that 28 represented refunds of excessive contributions.

At a conference held at the end of fieldwork, the Audit staff
provided representatives of the Primary Committee with copies of schedules of the stale-
dated checks. Committee representatives agreed to review their records and provide the
Audit staff with additional information which may resolve the items.

In the Exit Conference Memorandum, the Audit staff
recommended that the Primary Committee provide evidence that either the checks are not
outstanding by providing copies of the front and back of the negotiated checks along with
bank statements, or that the outstanding checks are void by providing either copies of the
voided checks with evidence that no obligation exists, or copies of negotiated
replacement checks. Absent such evidence, the Exit Conference Memorandum explained
that the Audit staff would recommend that the Commission determine that stale-dated
checks totaling $37,470 are payable to the United States Treasury.

In its response to the Exit Conference Memorandum, the Primary
Committee provided copies of four checks, totaling $4,541, which had been negotiated by
the payees. The Audit staff concludes that, based on the documentation submitted stale-
dated checks totaling $32,929 ($37,470-$4,541) remain.

2 The payment amount is calculated as $130,577 x .230443.
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Recommendation #2

The Audit staff recommends that the Commission determine that the Primary
Committee is required to pay $32,929 to the United States Treasury pursuant to Section
9038.6 of Title 11 of the Code of Federal Regulations.

A, AUDIT FINDINGS AND RECOMMENDATIONS : NON-REPAYMENT
MATTERS

LM ¢ Financial Activi

Sections 434(b)(1), (2) and (4) of Title 2 of the United States Code
state, in relevant part, that each report shall disclose the amount of cash on hand at the
beginning of each reporting period, the total amount of all receipts, and the total amount
of all disbursements for the reporting period and calendar year.

The Audit staff’s reconciliation of the Compliance Committee’s
reported financial activity to bank activity for the first four months of 1996 revealed a
material misstatement in the Compliance Committee’s reported disbursements and
ending-cash-on-hand balance. During the first four months of 1996, the Compliance
Committee reported total disbursements of $360,916, and an ending-cash-on-hand
balance of $8,180. The Audit staff determined that the Compliance Committee should
have reported total disbursements of $367,827 and an ending-cash-on-hand balance of
$1,269. Therefore, the Audit staff concluded that disbursements were understated by
$6,911, and that ending-cash-on-hand balance was overstated by $6,911.

The Audit staff determined these misstatements were due to the
Compliance Committee’s failure to report three contribution refunds during the April
1996 Monthly reporting period (March 1 to March 31, 1996), and the failure to report two
disbursements for income taxes during the May 1996 Monthly reporting period (April 1
to April 30, 1996).

On June 24, 1996, during the course of fieldwork, the Compliance
Committee filed amended reports for the April and May 1996 reporting periods,
correcting the errors noted above.

In the Memorandum to the Compliance Committee, the Audit staff

recommended no further action regarding this matter. In its response, the Compliance
Committee noted its agreement with the Audit staff"s recommendation.
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2. Disclosure of Occupation/Name of Emplover

Section 434(b)(3)(A) of Title 2 of the United States Code requires
a political committee to report the identification of each person who makes a contribution
to the reporting committee in an aggregate amount or value in excess of $200 per
calendar year, together with the date and amount of such contribution.

=

Section 431(13)(A) of Title 2 of the United States Co;ie defines the

“term "identification" to be, in the case of any individual, the name, the mailing address,

and occupation of such individual, as well as the name of his or her employer.

Section 432(h)(2)(i) of Title 2 of the United States Code states, in
part, when the treasurer of a political committee shows that best efforts have been used to
obtain, maintain, and submit the information required by the Act, any report or any
records of such committee shall be considered in compliance with the Act.

Section 104.7(b) of Title 11 of the Code of Federal Regulations
states, in part, that the treasurer and the committee will only be deemed to have exercised
best efforts if all of the following are present: all written solicitations for contributions
include a clear request for the contributor’s full name, mailing address, occupation and
name of employer, and include the statement that such reporting is required by Federal
law; the treasurer makes at least one effort after the receipt of the contribution, in either a
written request or documented oral request, within thirty days of the receipt of the
contribution, to obtain the information; and the treasurer reports all contributor
information not provided by the contributor, but in the committee's possession, including
information in contributor records, fundraising records and previously filed reports, in the
same two year election cycle.

The Audit staff reviewed contributions from individuals to the
Compliance Committee on a sample basis. The sample results revealed that for a
significant number of such contributions the disclosure of occupation and name of
employer was inadequate. All the errors resulted from either a lack of evidence of the
Treasurer’s best efforts to obtain occupation and name of employer information, or from
the occupation and name of employer information being available, but not disclosed.

During the course of audit field work, the assistant treasurer stated
that the Compliance Committee did not send follow-up letters to contributors requesting
the occupation and name of employer information. Rather, the Compliance Committee
relied on the Primary Committee’s records and efforts to provide the required
information.?® All contributions received by the Compliance Committee were either

3 Since the Primary Committee and the Compliance Committee had the same treasurer for most of

the audit period, and operated out of the same address, the Audit staff determined that it was
reasonable to assume that the information maintained by the Primary Committee was readily
accessible and available for use by the Compliance Committee.
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transferred by the Primary Committee in accordance with 11 CFR §9003(a)(1), or
solicited in conjunction with the Primary Committee (see Finding II1.B.2.). Thus, the
Audit staff examined the Primary Committee contributor records for occupation and
name of employer information and for evidence of the Treasurer’s best efforts in order to
incorporate the information contained in those records into the review. As a result of this
review, the number of errors was reduced; however, a material problem remained.

At a conference held at the conclusion of fieldwork, the
Compliance Committee was advised of this matter. Compliance Committee officials
agreed to file amended Schedules A-P disclosing the missing occupation and name of
employer data; and, where the information could not be obtained, to maintain and submit
records of all efforts to acquire it.

L

In the Memorandum, the Audit staff recommended that the
Compliance Committee submit documentation to demonstrate that best efforts were
utilized and file amended Schedules A-P to disclose occupation and name of employer
information contained in either the Primary Committee or Compliance Committee
records but not previously disclosed.

Amended Schedules A-P were provided with the Compliance
Committee’s August 1996 (September Monthly) filing with the Commission. Based on
our review of the amendments, the Audit staff determined that the Compliance
Committee’s reports had been materially corrected to disclose the required occupation
and name of employer information.

B. FINDING AND RECOMMENDATION: AMOUNT DUE TO THE U.S.
TREASURY

Stale-dated Checks

Section 9007.6 of Title 11 of the Code of Federal Regulations states that if
the committee has checks outstanding to creditors or contributors that have not been
cashed, the committee shall notify the Commission of its efforts to locate the payees, if
such efforts are necessary, and its efforts to encourage the payees to cash the outstanding
checks. The committee shall also submit a check for the total amount of such outstanding
checks, payable to the United States Treasury.

The Audit staff performed bank reconciliations through April 1996 for the
Compliance Committee. From these reconciliations, the Audit staff determined that the
Compliance Committee had 80 stale-dated contribution refund checks totaling $66,450.

At a conference held at the end of fieldwork, the Audit staff provided

representatives of the Compliance Committee with copies of schedules of the stale-dated
checks. The Audit staff discussed this matter with the Compliance Committee
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representatives, who agreed to review their records and provide the Audit staff with
additional and ongoing information which may resolve the items.

In the Exit Conference Memorandum, the Audit staff recommended that
the Compliance Committee provide evidence that either the checks were not outstanding
by providing copies of the front and back of the negotiated checks along with bank
statements, or-that the outstanding checks are void by providing either copies-of the
voided checks with evidence that no obligation exists, or copies of negotiated
replacement checks. Absent such evidence, the Audit staff would recommend the
Commission determine that stale-dated checks totaling $66,450 are payable to the United

States Treasury.

In response to the Exit Conference Memorandum, the Compliance
Committee provided evidence which resolved three items totaling $3,000. Therefore, the
Audit staff reduced the amount of unresolved, stale-dated checks to $63,450 ($66,450-
$3,000).
Recommendation # 3
The Audit staff recommends that the Commission determine that the Compliance

Committee make a payment of $63,450 to the United States Treasury pursuant to Section
9007.6 of Title 11 of the Code of Federal Regulations.

V.  RETE WILSON FOR PRESIDENT AUDIT FINES AND PENALTIES
ACCOUNT, INC, (FINES COMMITTEE)

The Audit staff did not detect any material non-compliance matters resulting from
the audit of the Audit Fines Committee. This fact was stated in the Exit Conference
Memorandum. In its response, the Audit Fines Committee concurred with the Audit
staff’s conclusion. :

If residual moneys exist in the Audit Fines Committee account(s) after payment of
all fines and civil penalties, the Audit Fines Committee must take the following action
with respect to such moneys:

a. Return any residual moneys to contributors on either a pro-rata basis or
first-in, first-out basis;

b. disgorge any residual moneys to the United States Treasury;

c. contribute any residual moneys to any organization described in section
170(c) of Title 26 of the United States Code, or
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d transfer any residual moneys to any national, state, or local committee of
any political party so long as such moneys are not used in connection with
any Federal election.

VL. SUMMARY OF AMOUNTS DUE TO THE 1.S. TREASURY
" -A.  “PRIMARY COMMITTEE: -
Finding II1.B.2. Non-Qualified Campaign Expenses:
Compliance Committee Expenses Paid by
the Primary Commiittee $ 29,861

Finding IIL.B.3. Stale-dated Checks $32,929

B. COMPLIANCE COMMITTEE:
Finding IV.B. Stale-dated Checks $ 63,450
Total $126.240
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Rhonda J. Vosdingh |tV
Assistant General Counsel
Andre G. Pi
A
SUBJECT: Proposed Audit Report on the Pete Wilson for President

Commitee, Inc.; Pete Wilson for President Compliance
Committee, Inc.; and Pete Wilson for President Audit Fines and
Penalties Account, Inc. (LRA #478)

I INTRODUCTION

The Office of General Counsel has reviewed the proposed Audit Report on the
Pete Wilson for President Commitiee, Inc. (“Primary Commitiee™); Pete Wilson for
President Compliance Committee, inc. (“Compliance Commitiee™); and Pete Wilson for
President Audit Fines and Penalties Account, Inc. (“Fines Committee™) submitted to this
Office on March 18, 1997.! The following memorandum summarizes our comments on

! Because the proposed Audit Report does not include any maners exempt from public disclosure

under 11 C.F.R. § 2.4, this Office recommends that the Commission's discussion of this document be
conducied in open session.
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Commitiee, Inc.; Pete Wilson for President Compliance
Committee, Inc.; and Pete Wilson for President Audit Fines
and Penalties Account, inc. (LRA #478)

Page 2

the proposed report. This Office concurs with findings in the proposed report which are
not discussed separately in the following memorandum. If you have any questions
concerning our comments, please contact Andre Pineda, the artorney assigned to this
audxt. =

ll APPARENT EXCESSIVE CONTRIBUTION (SECTION II1.A.1.a)

The proposed report notes that on May 1, 1995, the Primary Committee entered
into a contract with The Fuller Company, a corporation owned by Craig Fuller.” Pursuant
to the contract, Mr. Fuller was to serve as the Primary Committee’s campaign chairman.
and he was 1o receive a $22,000 retainer fee each month beginning May 1. 1995. The
proposed report notes that the Primary Commitiee owes Craig Fuller $51,185. an amount
which includes an unpaid August 1995 monthiy retainer fee for campaign chairman

~ services rendered ($22,000), as well as expenses that Mr. Fuller incurred while providing

campaign chairman services, such as taxi fares, meals, and hotel lodging ($29.193). The
proposed report concludes that the unreimbursed expenses constitute an excessive
contribution of $28,193 from Mr. Fuller to the Primary Committee pursuantto 11 C.F.R.
§ 116.5. The proposed report rejects the Primary Committee’s arguments that Mr. Fuller
is a commercial vendor and his expenses, therefore, are properly analyzed under

11 CF.R. §116.3.

This Office concurs with the Audit Division’s opinion that Mr. Fuller’s expenses
are problematic. However, the information provided by the Primary Committee in
response to the Exit Conference Memorandum suggests that Mr. Fuller may be a
commercial vendor. Thus, his expenses are better analyzed under 11 C.F.R. § 116.3 than
11 C.F.R. § 116.5.

The Primary Committee entered into a contract with The Fuller Company
pursuant to whxch Mr. Fuller would provide campaign chairman services to the Primary
Committee.’ In response to the Exit Conference Memorandum, the Primary Commitiee
submitted an affidavit from Mr. Fuller stating that he is president of The Fuller Company,
a sole proprietorship. His affidavit also states that he considered himself to be an
independent contractor with the Primary Commitee. rather than a Primary Committee
employee. Mr. Fuller’s affidavit further states that his 1995 federal tax return reflected
his status as an independent contractor. Specifically, he received a Form 1099 from the

2 In its contract with the Primary Committee, The Fuller Company refers to itself as a corporation.

However, Mr. Fuller's affidavit states that The Fuller Company is a sole proprietorship. See AfTidavit of
Craig Fuller dated January 17, 1997.

} The proposed report notes that all but one Primary Comminice check related to Mr. Fuller's

campaign chairman services was made payable to Craig Fuller, not The Fuller Company.

Page 44



N T

Pice el LD RNy b b ece L pS [ D

WMWM&MWMMW
Committee, Inc.; Pete Wilson for President Compliance
Commirtee, Inc.; and Pete Wilson for President Audit Fines
and Penalties Account, Inc. (LRA #478)

Page 3

Primary Committee for compensation earned in 1995 and reported this compensation on
Schedule C on his 1995 tax rewurn. Thus, Mr. Fuller’s affidavit states the Primary
Committee treated him as a vendor.

It appears that Mr. Fuller was not acting as an individual when he provided
campaign chairman services to the Primary Committee. See 11 C.F.R. § 116.5 (provision
applies to committee staff and other individuals). However, it is not entirely clear he was
acting as a commercial vendor because there is no evidence that his usual and normal
course of business involves the provision of campaign chairman services. 11 C.F.R.

§ 116.1(c). Nonetheless, this Office believes that the balance of available information at
this point weighs in favor of treating Mr. Fuller as a commercial vendor pursuant to

11 C.FR. §116.3(c).* Although Mr. Fuller did not provide copies of his 1995 federal tax
return, the staternents contained in his affidavit are consistent with the 1995 Intemal

" Revenue Service (“IRS™) tax year sole proprietorship requirements.” Moreover. it

appears that the Primary Committee did not consider Mr. Fuller an employee because it
reported Mr. Fuller’s earnings on IRS Form 1099, a form specifically used for
nonemployees. See Instructions to 1995 IRS Form 1040 at 10 (nonemployee
compensation reported on IRS Form 1099-MISC).

Nonetheless, this Office notes that the Primary Committee has failed to
demonstrate that The Fuller Company’s ordinary course of business was to extend credit

‘ Because Mr. Fulier made inquiries to the Primary Commitiee concerning psyment of his $22.000
August 1995 retiner fee, this Office does not believe that Mr. Fuller extended credit to the Committee
totaling $22.000 under 11 C.F.R. § 116.3. See Affidavit of Craig Fuller dated January 17, 1997. This
Office also notes that Mr. Fuller's August 1995 retainer fee is not properly included under 11 C.F.R.

§ 116.5 because the retainer fee is money owed by the Primary Commitiee 1o Mr. Fuller; it is not the
payment or advance of monies by Mr. Fuller to the Primary Commitiee for the costs incurred to provide
goods and services to the Primary Comminee. In limited circumstances, the Commission has permitied
entities to pay upfront costs that are incurred in connection with providing goods or services to a political
committee without such costs constituting a contribution to the political commitiee. See generally,
Advisory Opinions 1991-18 and 1991-20.

g A “sole proprictorship” is “a business, usually unincorporated. owned and controlled exclusively
by one person.” Black's Law Diciionary 1220 (6th Ed. 1991). For tax year 1995, the IRS required
individuals who received a profit or loss from a sole proprietorship to report the gross receipis or sales
from their respective businesses on IRS Schedule C, an attachment to IRS Form 1040. 1995 IRS Form
1040, line 12 and 1995 IRS Form Schedule C, Part 1, No. 1. Individuals determine the amount of the gross
receipts or sales from their respective businesses by examining box 7 on IRS Form 1099-MISC. 1995 IRS
Form Schedule C Instructions at C-2; see also, Instructions to 1995 IRS Form 1040 at 10 (nonemployee
compensation reported on IRS Form 1099-MISC). Thus, for tax year 1995, individuals with sole
proprietorships received IRS Form 1099-MISC and reported the amount of gross receipts or sales from
their respective businesses on IRS Form 1040 and Schedule C. Schedule C requires a description of the

filer's business, including the general field or activity, the type of product or service, and the type of
customer or client. Schedule C Instructions at C-1.
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for expenses, such as taxi fares, meals, and hotel lodging, in the course of performing
work for other clients.® 11 CF.R. § 116.3(c). Mr. Fuller’s affidavit only discusses the
existence of The Fuller Company and his filings for the 1995 tax year; it does not discuss
the business practices of The Fuller Company, and the Primary Committee _bas not
submitied any-other documentation addressing The Fuller Company’s usual and normal
course of business. As a result, this Office believes The Fuller Company extended credit
totaling $29,193 to the Primary Committee outside of its ordinary course of business.”

IIl. NON-QUALIFIED CAMPAIGN EXPENSES - COMPLIANCE

COMMITTEE EXPENSES PAID FOR BY THE PRIMARY COMMITTEE
(SECTION I1.B3.3)

The proposed report notes that the Primary Committee spent $699.098 on joint
fundraising appeals with the Compliance Committee. The Primary Commitiee paid the

Compliance Committee’s share of the joint fundraising appeals, in addition to $10.000
for “Compliance Committee Processing.

The proposed report states that Compliance Committee fundraising costs paid for
by the Primary Committee are non-qualified campaign expenses. The proposed repornt
applies a funds-received allocation method to determine the allocable costs of joint
solicitations which occurred prior to August 16, 1995, the effective date of the 11 C.F.R.
§ 9034.4(c)(6)(i). As a result, the proposed report determined that the costs associated
with the joint solicitations prior to August 16, 1995 should be allocated 85.86% to the
Primary Committee and 14.14% to the Compliance Committee. Therefore, the proposed
report states that the Primary Committee incurred non-qualified campaign expenses
totaling $130,854 for Compliance Committee solicitation costs.

¢ Because this Office believes Mr. Fuller's expenses are benter analyzed under 11 C.F.R. § 116.3, it
is immaterial whether Mr. Fuller paid for his expenses by cash or personal credit card. Compare 11 C.F.R.
§ 116.3 with § 116.5(bX2).

? As a commercial vendor, Mr. Fuller is not entitled to the travel exemption for individuals pursuant
to 11 C.F.R. § 116.5(b). See 11 C.F.R. § 100.7(bX8). Therefore, the amount of the contribution increases.
' The Primary Commitiee was not required 10 pay such costs. The Primary Commitiee could have
paid Compliance Committee costs without incurting non-qualified campaign expenses if it used surplus
monies that may have existed once it fulfilled all of its repayment obligations. See 11 C.F.R. § 113.2(d).
Ahternatively, these costs could have been paid with the personal funds of Pete Wilson or they could have
been paid with any remaining residual funds from a Pete Wilson committee that was authorized for a
different election cycle. See 11 C.F.R. §§ 110.3(cX5). 9003.2(cX8), and 9035.2(sX}).

L]

This Office recommends that the proposed report be revised 10 include a discussion describing
how this number was derived.
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This Office does not agree that a funds-received allocation method is appropriate
to determine the allocable costs of joint solicitations which occurred prior to August 16.
1995.1° Such a method contradicts prior Commission practice with respect to joint
solicitation costs berween a primary committee and a compliance committge. Prior to the
1992-election cycle, it does not appear the Commission specifically addressed whether
costs incurred between a primary committee and a compliance committee could be
allocated, and if so, what allocation method should be used. See Explanation and
Justification for 11 C.F.R. § 9034.4(¢), 60 Fed. Reg. 31866-68 (June 16, 1995); see
generally, Financial Control and Compliance Manuals for Presidential Primary
Candidates and General Election Candidates Receiving Public Financing for 1984, 1988,
and 1992. However, the Commission discussed joint primary committee and compliance
committee expenses in the Clinton for President Committee, Inc. (“Clinton Commitiee™)
audit. In 1992, the Clinton Committee hired a vendor to conduct two joint mailings for

" the Clintor/Gore ‘92 General Election Compliance Fund (*Clinton GELAC™) and it.

Final Audit Report on the Clinton for President Committee, Inc. at 51 (December 20,
1994). The Clinton Commitiee allocated the cost of these mailings 85% to the Clinton
Committee and 15% to the Clinton GELAC according to “the benefit reasonably
expected 10 be derived [by each committee].” Id. at 52; see also, 11 C.F.R. § 106.1(a).
The Commission rejected this method, and the joint mailing costs were allocated 50% to
the Clinton Committee and 50% to the Clinton GELAC. /d. at 52 and 63.

In addition to this audit, the Commission promulgated a joint solicitation
regulation for the 1996 election cycle, which applied to candidates who receive public
funding in both the primary and the general election. 11 C.F.R. § 9034.4(¢). This
regulation specifically requires the costs of a solicitation to be attributed to the primary
election or to the GELAC depending on the purpose of the solicitation. 11 C.F.R.

§ 9034.4(e)(6)i). If a candidate solicits funds for both the primary election and for the
GELAC in a single communication, 50% of the cost of the solicitation shall be attributed
to the primary election, and 50% to the GELAC. /d The Commission promulgated this
provision to clarify past questions “{that] have arisen as to whether a pfre] DOI
communication was intended to influence the general election, or vise versa.” See
Explanation and Justification for 1] C.F.R. § 9034.4(e), 60 Fed. Reg. 31866-68 (June 16,
1995). Apparently, the Commission assumed that GELAC accounts would only be
established by primary candidates who were assured of obtaining their party’s nomination
to become general election candidates. See 11 C.F.R. § 9003.3(a)1) (GELAC may be
established by a major party candidate prior to being nominated or selected as the
candidate of a political party for the office of President) and § 9003.3(a)(2XiiXA)
(compliance related costs shall initially be paid from the federal fund account of a major

On Ociober 29, 1996, the Commission determined that General Election Legal and Accounting
Compliance Funds (“GELAC™) expenses paid by presidential pnmary commitiees are non-qualified
campaign expenses. However, the Commission did not make a determination with respect to the method
of allocating costs of joint fundraising between a GELAC and 3 primary commitiee.
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party candidate seeking the office of the Pxﬂ}dem in the general election; the GELAC
may later reimburse the federal fund account for these costs).

Although 11 C.F.R. § 9034.4(e)(6)(i) does not directly apply to the Primary
Committee because Governor Wilson did not receive public funding in both the primary
and general elections, this regulation provides additional guidance concerning the proper
allocation method for joint primary/GELAC solicitations, irrespective of whether a
GELAC was established by a publicly funded candidate who failed to be nominated or
selected as the candidate of a political party for President. Accordingly, this Office
believes that 11 C.F.R. § 9034.4(e)(6)(i) can be used, by analogy, as support for the
proposition that a 50%/50% allocation method should be used to determine the

Compliance Committee’s share of joint solicitation costs incurred prior to August 16.
1995.

Based on the Clinton Committee audit and 11 C.F.R. § 9034.4(e)(6)(i). by
analogy, this Office believes that use of a funds received method to allocate the costs of
joint solicitations between the Primary Committee and the Compliance Committee prior
to August 16, 1995 is inconsistent with the Commission’s past and present treatment of
such costs. Accordingly, this Office believes that the Audit Division should allocate
these costs on a 50%/50% basis. '' Therefore, this Office recommends that the Audit
Division revise the proposed report to reflect this allocation percentage in the amount of

non-qualified campaign expenses subject to a pro-rata repayment to be paid by the
Primary Committee.

Because 11 C.F.R. § 9034.4(e)6)Xi) applies 10 candidates who receive public funding in both the

primary and general eiection, it does not appear that this provision specifically applies 1o joint solicitations
undertaken by an unsuccessful publicly funded primary candidate for President and its GELAC after
August 16, 1995. However, for the above-stated reasons, this Office believes that this regulation applies.
by analogy. 1o such joint solicitations. Therefore, this Office concurs with the proposed report’s
conclusion that joint solicitations between the Primary Commitiee and the Compliance Committee which
occurred after August 16, 1995 should be allocated on a 50%/50% basis.
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L INTRODUCTION

This memorandum is written pursuant to an informal request by the Audit
Division on May 16. 1997 10 reconsider the conclusions contained in our memorandum
dated May 13. 1997 concerning the proposed audit repon on the Pete Wilson for
President Committee. Inc. (“Primary Commitiee™). Pete Wilson for President Compliance
Comminee. Inc. (“Compliance Committee™). and Pete Wilson for President Audit Fines
and Penalties Account. Inc. 11 vou have any questions concerning these supplemental
comments, please contact Andre G. Pineda. the attorney assigned to this audit.
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IL APPARENT EXCESSIVE CONTRIBUTION (SECT]ON IIL.A.l.a)

The Audit Division requested that this Office reconsider its conclusion that Craig
Fuller is most likely a commercial vendor whose transactions with the Primary
Committee should be analyzed under 11 C.F.R. § 116.3. Specifically. the Audit Division
informed this-Office of its belief that Mr. Fuller was acting more like a Primary
_ Committee employee. than a commercial vendor. In support of its position. the Audit
" Division noted the following: (1) Mr. Fuller lacked other business clients; (2) he paid for
expenses via a personal credit card: (3) his business and personal address were the same;
(4) his current resume does not refer to The Fuller Company: and (5) a search of The
Fuller Company revealed that it was not an incorporated entity in either California. the
District of Columbia, or Virginia.

Based on this request. this Office examined Internal Revenue Service Ruling

" 1987-41, which sets forth guidelines for dctcnmmng whether a person is an employee or

independent contractor for tax purposes.’ This ruling states that an individual is an
employee for federal 1ax purposes if the individual has the status of an employee under
the “usual common law rules applicable in determining the employer-employee
relationship.” Rev. Rul. 87-41. 1987-1 C.B. 296. 298. In general. an employer/employee
relationship exists when the ““person or persons for whom the services are performed have
the right 1o control and direct the individual who performs the services.” Jd Thus, an
individual is an employee when he or she “is subject to the will and control of the
employer not only as to what shall be done but as to how it shall be done.” /d. The
designation or description of the relationship between parties is immaterial. /d.

However, individuals who are engaged in an independent trade, business. or profession,
in which they offer their services 1o the public. are generally not employees. Jd

The Internal Revenue Service examines 20 factors 1o determine whether sufficient
control is present to establish an emplover-emplover relationship. /d These factors
include: (1) instructions: (2) traming: (3) integration: (4) services rendered personally;
(5) hiring. supervising. and pay ing assistants: (6) continuing relationship: (7) set hours of
work; (8) full time required: (91 doing work on emplover’s premises: (10) order or
sequence set: (11) oral or writicn reports: (12) pavment by hour. week. or month:

(13) payment of business and/or traveling expenses. (14) furnishing of tools or materials;
(15) significant investment: (10) realization of profit or loss: (17) working for more than
one firm at time: (18) making scrvice available to general public; (19) right to discharge;
and (20) nght to terminate. /i/ at 298-299 (explaining each factor in greater detail). No
specific weight is given 1o a particular facior: “the degree of importance of each factor
varies depending on the occupation and the factual context in which the services are
performed.” /d at 298. Each determination 1s analyzed on a case-by-case basis.

t .
IRS rulings are not binding «1 controliing on Commission determmations. However, such rulings

provide guidance as to how the Comniission can analvze particular circumstances or sstuations.
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At this point, this Office believes that there is insufficient information regarding
Craig Fuller’s relationship to the Primary Committee to definitively conclude that Mr.
Fuller was a Primary Committee employee.~ Many of the listed factors require detailed
knowledge of the relationship that Mr. Fuller and The Fuller Company had with the
Committee. details which were not available during the audit. For example. it is not clear
whether Mr. Fuller was required to submit oral or written reports (factor #11) or whether
he was required to work a set amount of hours (factor #7). The only information obtained
during the audit that provides substantive details concerning the relationship berween Mr.
Fuller and the Primary Committee is a contract dated May 1. 1995. This contract.
however, provides little assistance in ascertaining Mr. Fuller’s duties. See Article 3
(“Duties of Vendor™). Nonetheless. it appears that pans of this contract support either
conclusion: that he is a Primarv Commitiee employee or a commercial vendor. Compare
factor #12 (contract provision specifving payment of monthly retainer suggests

* employer/employee relationship) with factor # 17 (contract provision permitting the

ability to contract with other parties suggests independent contractor relationship).

III. NON-QUALIFIED CAMPAIGN EXPENSES - COMPLIANCE
COMMITTEE EXPENSES PAID FOR BY THE PRIMARY COMMITTEE
(SECTIONII1.B.3.3)

The Audit Division also requested that this Office reconsider its conclusion that
use of a funds-received allocation method is not appropriate to determine the allocable
costs of joint solicitations incurred by the Primary Committee and the Compliance
Committee prior to August 16. 1995. In shon. the Audit Division informed this Office of
its belief that the 1992 audit on The Clinton for President Commirttee. Inc. (“Clinton ‘92
Committee™) does not constitute prior Commission practice with respect to the allocation
of joint solicitation costs between a pnmary committee and a compliance committee.
Accordingly. the Audit Division believes that no Commission precedence exists with
respect to the allocation of joint primary:compliance solicitation costs prior to August 16,
1995. and as a result. use of a funds-reccived allocation ratio by the Commission is
permissible.

This Office maintains its position that the costs incurred prior to August 16, 1995
for joint fundraising of the Primarv Commutiee and Compliance Committee should be
allocated 50%/50% to each commitiee. The Clinton 92 Commitiee audit constitutes
precedent with respect to the allocation of joint primarv/compliance solicitation costs
incurred prior to August 16. 1993, In the Clinton "92 Commitee audit. the Commission
allocated the cost of the joint solicitations 3(%¢ 10 the Clinton *92 Committee. and 50% to
the Clinton/Gore ‘92 General Election ( ompliance Fund. Therefore. it is clear that past

The factors cited by the Audit Division such as Mr Fuller's apparent lack of other business

clients, provide some evidence that Mr Fuller 1+ an empiovee of the Primary Comminiee. However. these
factors are not dispositive
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Commission practice was to allocate joint primarv/compliance solicitation costs on a
50%/50% basis. Accordingly. this Office advises the Audit Division to apply a 50%/50%
allocation percentage for Primary Comminee/Compliance Commitiee joint solicitation
costs incurred prior to August 16. 1995.

5
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Ms. Renee Croce, Treasurer

Pete Wilson for President Committee, Inc.

Pete Wilson for President Compliance Committee, Inc.

Pete Wilson for President Audit Fines and Penalties Account, Inc.
228 SouthWashington Street, Suite 200

Alexandria, VA 22314

e

Dear Ms. Croce:

Attached please find the Audit Report on Pete Wilson for President Committee,

" Inc., Pete Wilson for President Compliance Committee, Inc. and Pete Wilson for President

Audit Fines and Penalties Account, Inc. The Commission approved the report on August
27, 1997. As noted on page S, the Commission may pursue any of the matters discussed in
an enforcement action.

In accordance with 11 CFR §§9038.2(c)(1) and (d)(1), the Commission has made a
determination that a repayment to the Secretary of the Treasury in the amount of $126,240
is required within 90 calendar days after service of this report (December 1, 1997).

Should the Candidate dispute the Commission's determination that a repayment is
required, Commission regulations at 11 CFR §9038.2(c)(2) provide the Candidate with an
opportunity to submit in writing, within 30 calendar days after service of the Commission's
notice (September 30, 1997), legal and factual materials to demonstrate that no repayment,
or a lesser repayment, is required. Further, 11 CFR §9038.2(c)(2)(ii) permits a Candidate
who has submitted written materials to request an opportunity to address the Commission
in open session based on the legal and factual materials submitted.

The Commission will consider any written legal and factual materials submitted
within the 30 day period when deciding whether to revise the repayment determination.
Such materials may be submitted by counsel if the Candidate so elects. If the Candidate
decides to file a response to the repayment determination, please contact Kim L.
Bright-Coleman of the Office of General Counsel at (202) 219-3690 or toll free at (800)
424-9530. If the Candidate does not dispute this determination within the 30 day period
provided, it will be considered final.

The Commission approved Audit Report will be placed on the public record on
September 5, 1997. Should you have any questions regarding the public release of this
report, please contact Ron Harris of the Commission's Press Office at (202) 219-4155.
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Any questions you may have related to matters covered during the audit or in the
audit report should be directed to Joe Stoltz or Alex Boniewicz of the Audit Division at
(202) 219-3720 or toll free at (800) 424-9530.

Sincerely,

S A

Asgistant Staff Director
Audit Division

Attachment as stated
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FEDERAL ELECTION COMMISSION

WASHINCTON, DC 20463

August 28, 1997

Govemor Pete Wilson

c/o Ms. Rene€ Croce, Treasurer
.Pete Wilson for President Committee, Inc.

Pete Wilson for President Compliance Committee, Inc.

Pete Wilson for President Audit Fines and Penalties Account, Inc.
228 SouthWashington Street, Suite 200

Alexandria, VA 22314

Dear Ms. Croce:

Attached please find the Audit Report on Pete Wilson for President Committee,
Inc., Pete Wilson for President Compliance Committee, Inc. and Pete Wilson for President
Audit Fines and Penalties Account, Inc. The Commission approved the report on August
27, 1997. As noted on page 5, the Commission may pursue any of the matters discussed in
an enforcement action.

In accordance with 11 CFR §§9038.2(c)(1) and (d)(1), the Commission has made a
determination that a repayment to the Secretary of the Treasury in the amount of $126,240
is required within 90 calendar days after service of this report (December 1, 1997).

Should you dispute the Commission's determination that a repayment is required,
Commission regulations at 11 CFR §9038.2(c)(2) provide you with an opportunity to
submit in writing, within 30 calendar days after service of the Commission's notice
(September 30, 1997), legal and factual materials to demonstrate that no repayment, or a
lesser repayment, is required. Further, 11 CFR §9038.2(c)(2)ii) permits a candidate who
has submitted written materials to request an opportunity to address the Commission in
open session based on the legal and factual materials submitted.

The Commission will consider any written legal and factual materials submitted
within the 30 day period when deciding whether to revise the repayment determination.
Such materials may be submitted by counsel if you so elect. If you decide to file a
response to the repayment determination, please contact Kim L. Bright-Coleman of the
Office of General Counsel at (202) 219-3690 or toll free at (800) 424-9530. If you do not
dispute this determination within the 30 day period provided, it will be considered final.

The Commission approved Audit Report will be placed on the public record on

September §, 1997. Should you have any questions regarding the public release of this
report, please contact Ron Harris of the Commission's Press Office at (202) 219-4155.
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Any questions you may have related to matters covered during the audit or in the
audit report should be directed to Joe Stoltz or Alex BomewxczofthcAudxt Division at
(202) 219-3720 or toll free at (800) 424-9530.

Sincerely, -
Robert J¢

Assistant Staff Director
Audit Division

Attachment as stated
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= PETE WILSON FOR PRESIDENT COMMITTEE, INC. =
PETE WILSON FOR PRESIDENT COMPLIANCE COMMITTEE, INC.
AND
PETE WILSON FOR PRESIDENT AUDIT FINES
AND PENALTIES ACCOUNT, INC.

Audit Fieldwork 5128/96 — 8/17/96
Exit Conference Memorandum
to the Committee 11/4/96
Response Received to the
Exit Conference Memorandum 1/20/97
Audit Report Approved 827197
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