








FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

OCtobe~ 21, 1998

MEMORANDUM

•

TO:

THROUGH:

FROM:

SUBJECT:

Robert J. Costa
Assistant StaffDirector
Audit Division

James A. Pehrkon
Acting StaffDirect

ifLawrence M. Noble /I,fJi/
General Counsel /{/f../

Kim Bright-Coleman \U~
Associate General Counsel

Lorenzo Holloway '1. ffl- .
Assistant General Counsel

Proposed Audit Report on Dole/Kemp '96, Inc. and
Dole/Kemp '96 Compliance Committee, Inc. (LRA # 506)

The Office of General Counsel is reviewing the proposed Audit Report on
Dole/Kemp '96, Inc. ("the General Committee") and Dole/Kemp '96 Compliance
Committee, Inc. ("the GELAC") submitted to this Office on September 18, I998. This
Office will submit comments to you as they are prepared. If you have any questions
concerning our comments,. please contact Peter Blumberg, the lead attorney assigned to
these matters. As a threshold matter, we understand that the draft Audit Report was
submitted to this Office prior to the completion of the referencing process and, therefore,
we request that you inform us in writing of any changes to the Report that may be made
during the referencing process. l

Additionally, because the proposed Audit Report concern the audit ofa publicly-financed
candidate, the Office of General Counsel recommends the Commission consider the Audit Report in open
session. 11 C.F.R. §§ 9007.I(e)(l) and 9038. I(e)(l).
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I. DOLE/KEMP PROHIBITED CONTRIBUTION-US AIRWAYS CREDIT
(H.A.I.) 2

We agree with your conclusion that the General Committee received a
contribution from US Airways as a result of an extension of credit. However, we
recommend that the Report be clarified on two points. First, the Report indicates that the
Committee received invoices from US Airways and made payments on a regular basis
through mid-October, 1996. We recommend that you include additional information as
to when payments began and how often they were made through mid-October in order to
show US Airways' prior practice for extending credit to the General Committee. See II
C.F.R. § 116.3(C)(2); see also 14 C.F.R. § 374a.4(a)(I) and (2).3 If US Airways did not
adhere to its established terms for extending credit to the General Committee after mid­
October, then it appears that US Airways did not extend credit in its ordinary course of
business. 11 C.F.R. § 116.3(c)(2).

Second, the Report indicates that the Committee provided a generic letter dated
December 4, 1996 noting that late charges would be assessed on outstanding balances,
effective January I, 1997. We recommend that you include information regarding
whether or not such late charges were assessed. If no late charges were assessed, and
applying late charges is in the ordinary course of US Airways business, this would lend
support to the argument that US Airways did not follow its ordinary practice for
extending credit. 11 C.F.R. § 116.3(c).

II. EXCESSIVE PRESS AND UNITED STATES SECRET SERVICE
REIMBURSEMENTS (1II.B.)

We agree with the conclusions in this section. The proposed Audit Report
recommends that the General Committee refund $65,754 to the Secret Service and
$1,165,457 to the press for excessive reimbursements it had collected from these
organizations. The Audit Division's recommendation is based, in part, on the conclusion
that certain costs associated with press filing, security, generators, sound and lighting,

Parenthetical references are to the relevant sections of the Primary Committee's proposed Audit
Report.

US Airways is engaged in the commercial airline industry, a regulated industry. 49 U.S.C.A.
§ 40101 et seq. The Commission may rely on the regulations prescribed by other Federal agencies to
determine whether extensions of credit by the entities regulated by those Federal agencies were made in the
ordinary course of business. II C.F.R. § 116.3(d). We recommend that the Audit Division revise the
Audit Report to include references to the regulations governing extensions of credit by commercial airlines.
If US Airways did not submit a statement to the General Committee at least once a month, no later than the
second business day following the last day of the billing period covered by the statement, then US Airways
may not have complied with 14 C.F.R. § 374.4(a)(I) and (2). Further, US Airways should have ceased
providing services to the General Committee in light of its "overdue indebtedness" pursuant to 14 C.F.R.
§ 374a.4(a)(4)(i) and (ii); 14 C.F.R. § 374a.4(a)(5)(ii).
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luggage trucks, pipe and drape, and other miscellaneous items were not ground costs.
The Audit Report states that the Audit staffs review of documentation in support of
amounts billed to the press indicated that some of these costs were event related, not
ground costs and other services as permitted under section 9004.6. In specifically
discussing the various costs and concluding that they are not reimbursable under 11
C.F.R. § 9004.6, the Audit Report also appears to rely on the fact that the Committee
failed to provide documentation and specific examples to establish that costs billed to the
press were not excessive or "made available" to the press.

This Office agrees with the Audit Report conclusion that the General Committee
has failed to provide documentation and specific examples to establish that costs billed to
the press were not excessive. This requirement is consistent with the purpose of
section 9004.6, which is to eliminate the possibility for the subsidizing of a campaign by
the media or other individuals through the charging of higher than pro rata shares for the
use of candidate-supplied transportation. See Explanation and Justification/or 11 C.F.R.
§ 9004.6, 45 Fed. Reg. 43376 (Sept. 5, 1980). The need for such documentation is
amplified in instances where the costs charged to the press are associated with items
(here, costs of security, pipe and drape, lighting) that do not appear to be closely related
in nature to the examples of "ground services or facilities" delineated in section 9004.6,
i.e., air travel, ground transportation, housing, meals, telephone service, and typewriters.
{fthe General Committee cannot establish that the services provided to the press were, in
fact, related to transporting the press or assisting in the performance of their work
obligations, then this may be indicative of the General Committee's attempt to use the
costs for the services as a mechanism to subsidize the campaign and lower the amount
subject to the overall expenditure limitation. Id.; 11 C.F.R. § 9004.6(a) (reimbursements
received from the press are deducted from the overall expenditure limitation).4

While the Audit Report concludes that the costs are not reimbursable based on the General
Committee's failure to identify and provide documentation of the services, the Report states that certain
costs appear to be event-related and not ground costs, and therefore not reimbursable under section 9004.6.
The Office of General Counsel does not believe that there should be a per se rule that certain services do
not constitute "ground services" or facilities pursuant to Section 9004.6. A review of the Explanation and
Justification for section 9004.6 and Commission advisory opinions provides no specific guidance as to
what all is encompassed by these terms. A committee may be able to demonstrate that services, including
those addressed in the Audit Report, could be required by the press in given circumstances and could fall
within the category of "ground services or facilities."
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III. OTHER RECOMMENDATIONS

Finally, this Office concurs with your findings and recommendations on the
following sections of the proposed Report and has no comments on the sections:

Misstatement of Financial Activity (II.B.)

Stale-dated Checks (IILE.)

Staff assigned:
Peter G. Blumberg
Susan L. Kay
Tracey L. Ligon
J. Duane Pugh
Jamila 1. Wyatt
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MEMORANDUM

TO:

THROUGH:

FROM:

SUBJECT:

Robert J. Costa
Assistant Staff Director
Audit Division

James A. Pehrkon
Acting Staff Dire r

Lawrence M. NobleL
General Counsel

Kim Bright-Coleman ~
Associate General Counsel

Lorenzo Holloway ~ ~.
Assistant General Counsel

Proposed Audit Reports on Dole for President, Inc.;
DolelKemp '96, Inc.; and DolelKemp '96 Compliance
Committee, Inc. (LRA # 467 and # 506)

The Office of General Counsel is continuing its review of the proposed Audit
Reports on Dole for President, Inc. ("the Primary Committee"), DolelKemp '96, Inc.
("the General Committee"), and DolelKemp '96 Compliance Committee, Inc. ("the
GELAC") [collectively, "the Dole Committees"] which were submitted to this Office on
September 16,1998 and September 18, 1998, respectively. This Office will present its
comments to you as they are prepared. Individual subject matters are discussed in
individual sections, as noted by the section headings.
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I. PRIMARY COMMITTEE LOAN TO GENERAL COMMITTEE (II.A. IN
PRIMARY COMMITTEE REPORT AND II.A.2.a. IN GENERAL
COMMITTEE REPORT)

We concur with the Audit staffs conclusion that, in connection with the
October 30 and November 1, 1996 transfer of $2 million from Primary Committee
accounts to General Committee accounts, the Primary Committee incurred non-qualified
campaign expenses when it contributed to the General Committee by loaning it funds.
Further, we concur with the Audit staffthat, in cOIUlection with the subsequent purchase
of certificates of deposit, the Primary Committee contributed to the General Committee
when it purchased certificates of deposit from the General Committee. l However, we
recommend that the Audit staff also conclude that the Primary Committee incurred non­
qualified campaign expenses when it purchased the certificates of deposit from the
General Committee for two reasons.

First, the Primary Committee paid the General Committee more than the usual
and normal charge for the funds it received. The Committees acknowledge that one
certificate of deposit in the amount of $200,000 plus $2,767 interest had already been
redeemed by the General Committee, and the Committees acknowledge a debt of
$202,767 owed to the Primary Committee by the General Committee. The full value of
the remaining certificates of deposit was $800,000 plus earned interest. However, the
certificates of deposit were worth less than their face value plus interest because the
General Committee continued to use the certificates of deposit to secure letters of credit.
However, the Primary Committee paid $800,000 plus earned interest to purchase the
certificates of deposit. If a committee pays more than the usual and normal charge for
goods or services, the excessive amount has no connection with the candidate's
nomination and therefore is not a qualified campaign expense. 11 C.F.R. § 9032.9(a)(2).
Therefore, the amount by which the Primary Committee's payments exceeded the value
of the certificates of deposit is a non-qualified campaign expense. See Statement of
Reasons in the Matter ofDr. Lenora B. Fulani, et al. (Mar. 7, 1997).

The second reason for our view that the Primary Committee incurred non­
qualified campaign expenses when it purchased the certificates of deposit from the
General Committee is that the Primary Committee permitted the General Committee to
continue to use the certificates of deposit to secure letters of credit used in the General
Committee's operations. By doing so, the Primary Committee used its funds, which
include public funds, to provide a form of security to the General Committee. A
guarantee, endorsement, and any other form or security are considered loans and therefore
contributions pursuant to 11 C.F.R. § 100.7(a)(l)(i). In Advisory Opinion 1988-5, the
Commission recognized that a committee's use of public funds received in connection
with one election to secure the obligations of another committee in connection with a

The proposed Audit Reports refer to this transaction as a "repurchase" because the General
Committee had purchased these certificates of deposit from the Primary Committee on August 3D, 1996.
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different election would be a non-qualified campaign expense. See Advisory Opinion
1988-5 (noting that such use would be non-qualified campaign expense whether the
transactions were characterized as "transfers, contributions or loans (including any loan
guarantee or security)").2 Therefore, we recommend that the Audit staff conclude that the
Primary Committee also incurred non-qualified campaign expenses when it purchased the
certificates of deposit from the General Committee.

We understand that the letters of credit that were secured by the certificates of
deposit have expired and that the Primary Committee has unfettered access to the
certificates ofdeposit funds. With the expiration of the letters of credit, the value of the
certificates of deposit was no longer reduced by the General Committee's use of the
certificates of deposit as security. Consequently, the Primary Committee received the full
value of the certificates of deposit in its possession once the certificates of deposit were
no longer used by the General Committee as security. Pursuant to I I C.F.R.
§ 100.7(a)(I)(i), when the Primary Committee permitted the General Committee to use
Primary Committee certificates of deposit as security, the Primary Committee loaned
those funds to the General Committee. When the General Committee, which had already
provided the certificates of deposit to the Primary Committee, ceased using the
certificates ofdeposit as security, it repaid the loan. Pursuant to 11 C.F.R.
§ 1OO.7(a)(l)(i)(B), a loan, to the extent it is repaid, is no longer a contribution. On this
basis, we concur with the Audit staffs conclusion that the Primary Committee should not
be required to repay the non-qualified campaign expenses for which it has received or
expects to receive reimbursements.

II. PRIMARY EXPENSES PAID BY DOLE-KEMP '96 (III.B.2. IN PRIMARY
COMMITTEE REPORT AND III.A.l.d. IN GENERAL COMMITTEE
REPORT)

The Audit staff recommends that the Commission determine that, pursuant to
I I C.F.R. § 9034.4(e), disbursements in the amount of $207,378 made by the General
Committee, are attributable to the Primary Committee's overall expenditure limitation.
While we generally agree with your approach, we do not believe you have sufficiently
addressed the issue of whether some of these expenditures may be General Committee
pre-expenditure report period expenses for property, services or facilities which are to be
used in connection with the general election campaign and which are for use during the
expenditure report period. 11 C.F.R. § 9003.4. Such expenditures may include, but are

Furthermore, we recommend that the proposed reports be revised to include a discussion of
Advisory Opinion 1988-5, which concludes that use of public funds in connection with any election other
than the election for which they were awarded is a non-qualified campaign expense. Additionally, to put
the Advisory Opinion in context, this finding should also include the definition of the term "qualified
campaign expense," 11 C.F.R. § 9032.9, even though that regulatory section is discussed elsewhere in the
proposed Audit Report.

67



Memorandum to Robert J. Costa
Proposed Audit Reports on Dole Committees
Page 68

not limited to: expenditures for establishing financial accounting systems and
expenditures for organizational planning. Id.

The Explanation and Justification for section 9003.4 states that purpose ofthe
regulation was to "permit a candidate to set up a basic campaign organization" before the
date of ineligibility. Explanation and Justification for II C.F.R. § 9003.4,45 Fed.
Reg. 43375 (June 27,1980). Section 9003.4 was modified by section 9034.4 only as it
relates to polling expenditures, and otherwise continued to allow general election
committees to incur expenditures prior to the general election expenditure report period.
See Explanation and Justification for II C.F.R. § 9003.4, 60 Fed. Reg. 31857 (June 16,
1995). In order to effectuate the regulation's undisturbed purpose of assisting in the set­
up of a "basic campaign organization," certain "start-up" costs can be incurred by the
General Committee. In this case, we believe that the costs of telephone equipment and its
installation and the costs of office furniture and equipment may constitute expenditures
contemplated by section 9003.4 as "property, services or facilities which are to be used in
connection with the general election campaign" and constitute parts of a "basic campaign
organization."]

Staff assigned:
Peter G. Blumberg
Susan L. Kay
Tracey L. Ligon
1. Duane Pugh
Jamila Wyatt

We note that the Office of General Counsel memorandum to the Audit Division of March 20,
1998 regarding the application of 11 C.F.R. § 9034.4(e)(3) addressed candidate committee campaign
expenditures in general. The March 20, 1998 memorandum references section 9003.4 and notes some of
the potential uses of funds for the pre-expenditure report period.

68



FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

October 27, 1998
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TO:

THROUGH:

FROM:

SUBJECT:

Robert J. Costa
Assistant Staff Director
Audit Division

..../2J.~.
James A. Pelrrkop:'·'-:j .'
Acting StaffI)ifector'

Lawrence M.Noble~ .
General Counsel~

Kim Bright-Coleman\~
Associate General Counsel

Lorenzo Holloway ~ ~
Assistant General Counsel

Proposed Audit Report on Dole for President, Inc. - Media
Advertisements and Other Expenses Paid for by the Republican National
Committee, Repayment Ratio and Winding-Down Costs (LRA # 467)

The Office of General Counsel has completed its review of the proposed Audit Report on
Dole for President, Inc. ("Primary Committee") submitted to this Office on September 16, 1998.
The following memorandum contains our comments on issues related to the media, polling,
winding-down costs and coordinated expenditures sections of the proposed Audit Report
(sections IILAA., III.A.S., III.G.l.b. and III.A.2., respectively, of the proposed Audit Report).
We understand that the proposed Audit Report was submitted to this Office prior to the
completion of the referencing process and, therefore, we request that you alert us to any changes
to these sections. If you have any questions concerning our,comments, please contact Peter G.
Blumberg or J. Duane Pugh.
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I. INTRODUCTION

During the course of audit fieldwork, you requested this Office's assistance in preparing
subpoenas to obtain additional information for the audits. Thereafter, the Commission issued
subpoenas and orders to answer questions to 10 entities. Specifically, subpoenas and orders were
issued to Dole for President, Inc., DolelKemp '96, Inc. (the "General Committee"), the
Republican National Committee (the "RNC"), AV Atlantic, United Jet International, and Multi
Media Services Corp. on January 21, 1998; to Franklin National Bank on March 13, 1998; and to
the RNC, Fabrizio, McLaughlin, and Associates, Robert M. Ward, and Target Enterprises, Ltd.
on May II, 1998. We recommend that you reference these subpoenas in your Report so that
there is a record of this activity.

Moreover, two of the subpoenas have not yet been fully complied with and additional
documentation is expected which may have an impact on your findings. Therefore, we
recommend that you consider withholding the findings in sections III.A.3.a., b. and c. (Payroll)
and III.A.5. (Polling Expenses), lor portions thereof, if the outstanding documentation cannot be
incorporated into this Report. Once the information is obtained, the Commission can issue
addenda to the Audit Report. 11 C.F.R. § 9038.1(d)(3). The addenda can include additional
repayment determinations. II C.F.R. § 9038. I(d)(3); see 11 C.F.R. § 9038.2(f). Further, the
Commission could consider the information in connection with any subsequent inquiry pursuant
to 26 U.S.C. § 9039 and 11 C.F.R. § 9039.3. These procedural options should be considered in
light of the requirement that repayment determinations be more than a "progress report" and must
satisfy the repayment notification requirement. See Simon v. FEe, 53 F.3d 356, 359 (D.C. Cir.
1995). See also Fulani v. FEe. 147 F.3d 924, 926 (D.C. Cir. 1998) (repayment determinations
must be "the product of a 'thorough examination and audit"'). The lack of documentation is
especially relevant with respect to your findings at sections III.A.3.b.-c. (Other Employees and
Consultants) where you conclude that expenditures made by the Republican National Committee
to certain consultants and other employees are attributable to the Primary Committee's overall
expenditure limitation based prim.arily on the unusual timing of the RNC's hiring of these
individuals. The Commission is continuing to seek documents from the RNC that would provide
information on the type ofwork performed by these individuals.'

The supoenas seek information related to polling expenditures discussed in the proposed Audit Report, as
well as information related to polling expenditures that are in addition to those already discussed in the Audit Report.

Similar evidentiary problems may not exist with the related findings on advance staff (section III.A.3.a.
(Advance Staff)) since the RNC advance staff's appearance on Primary Committee travel itineraries is persuasive
evidence that the individuals were working for the Primary Committee.
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II. RNC EXPENDITURES FOR MEDIA (III., A., 4.)

The proposed Audit Report attributes media expenditures paid for by the RNC on behalf of
Senator Dole's campaign to the Primary Committee's overall expenditure limitation.2 The
proposed Audit Report recommends that the Commission find that the RNC paid a total of
$18,453,619 directly and through Republican state party committees for media expenditures on
behalf of the Dole campaign for advertisements that aired between April 1996 and August 1996.
This recommendation is based on your conclusion that there is evidence that the campaign staff
and consultants coordinated with the RNC regarding the creation and placement of the media
advertisements that appear to contain an "electioneering message" and references to a "clearly
identified candidate.")

This Office concurs with the proposed Report's recommendation that some of the cost of
the advertisements paid for by the RNC on behalf of the Dole campaign should be added to the
expenditures subject to the Primary Committee's overall expenditure limitation; however, as
noted below, we also recommend that the proposed Audit Reports be revised to attribute some of
the media expenditures to the General Committee's expenditures subject to its expenditure
limitation.4 Moreover, this Office concurs that, as a result, and in combination with other
findings that add expenditures to the overall expenditure limitation, the Primary Committee

The Primary Committee argues that "If the Audit Division believes that an excessive contribution was made
[by the RNC to the Primary Committee], the proper procedure is to ... let the Commission decide whether to pursue
the matter in an enforcement action." Generally, a finding can be a part of an audit report regardless of whether it is
part of an enforcement action. It is well established that audits related to repayments under the Presidential Election
Campaign Fund Act ("Fund Act"), 26 U.S.C. §§ 9001, et seq., and the Presidential Primary Matching Payment
Account Act ("Matching Payment Act"), 26 U.S.C. §§ 9031, et seq., and enforcement investigations related to
violations of the Federal Election Campaign Act ("FECA" or "the Act"), 2 U.S.C. §§ 431, et seq., are separate and
independent processes. See Reagan Bush Comm. v. FEe, 525 F. Supp. 1330, 1337 (D.D.C. 1981)(noting that
"repayment determinations are not considered to involve violations of law ... the procedure leading to repayment
determinations which includes the audit process and the procedure for enforcing violations of the [Fund Act] and
FECA are treated as two different functions under the statutory scheme and by the FEC in practice"). Moreover, the
Commission has authority to examine a committee's compliance with FECA during its audits. See I I C.F.R.
§ 9038. I (b)(2)(iii). Further, in Bush-Quayle '92 Primary Comm., Inc. v. FEC, 104 F.3d 448, 451 (D.C. Cir. 1997),
the Court of Appeals explicitly noted that the audit finding at issue in that case presupposed a violation of federal
election law, but it did not question the propriety of such an audit finding.

There are grounds on which to conclude that the subject RNC advertisements are in-kind contributions to the
Dole campaign separate from the coordination/content analysis. The RNC used Primary Committee film footage in
its advertisements and therefore fmanced "the dissemination, distribution, or republication, in whole or in part, of any
broadcast or any written, graphic or other form of campaign materials prepared by the candidate, his campaign
committees, or their authorized agents." 2 U.S.C. § 44Ia(a)(7)(B)(ii). This use of "campaign materials ... shall be
considered to be to be an expenditure for purposes of this paragraph" (e.g. a coordinated expenditure and a
contribution to the relevant candidate). Id. The Primary Committee acknowledges the RNC's limited use of certain
footage, but states that "the RNC made a decision independent of the campaign to use that footage in its ad and
entered into an 'arms-length' agreement" to purchase the footage from the Primary Committee.

See Part II.C. infra. According to the proposed Audit Report, an allowance has already been made for a
contribution from the RNC to the Primary Committee for the full amount permitted under 2 U.S.c. § 441 a(a)(2).
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exceeded its expenditure limitation. 2 U.S.C. § 44Ia(b)(I)(A) and (c); 26 U.S.C. § 9035(a).
Further, we concur with the recommendation that the Commission determine that the Primary
Committee must make a pro rata repayment for non-qualified campaign expenditures in excess
of the expenditure limitation.

The overall expenditure limitation for candidates receiving public funds for the primary
election is set forth at 2 U.S.C. § 441a(b)(l)(A), (c) and 26 U.S.C. § 9035(a), and at 2 U.S.C.
§ 44Ia(b)(l)(B) and (c) for the general. See also 11 C.F.R. §§ 11O.8(a); 9035.1(a)(l). An
expenditure is made on behalf of a candidate, and thus subject to the expenditure limitation, if it
is made by an authorized committee or any other agent of the candidate or any person authorized
or requested by the candidate, an authorized committee ofthe candidate, or an agent of the
candidate, to make the expenditure. 2 U.S.C. § 441a(b)(2)(B). Because the statute requires that
expenditures made by others at the campaign's request be subject to the expenditure limitation,
this Office believes that it is appropriate to apply the RNC expenditures to the Primary or
General Committee's expenditure limitation as long as the expenditures were "knowingly
incurred in connection with the candidate's campaign for the nomination." 26 U.S.C.
§§ 9003(b); 9035(a); see also Statement of Reasons Supporting Final Repayment Determination
in Dole for President (February 6, 1992) (Commission concluded that in-kind contributions from
a political committee to a presidential committee are subject to the state expenditure limitation).
The evidence of coordination between the RNC and the Dole campaign with regard to the media
expenditures establishes that the Dole campaign knowingly incurred the expenditures.

A. RNC's Coordination with Dole Campaign

As noted above, your recommendations are based on the conclusion that the RNC's
media expenditures were coordinated with the Dole campaign and the advertisements contained
an electioneering message with reference to a clearly identified candidate. Thus, we begin our
analysis with the question of whether the RNC's expenditures for media were "made by any
person in cooperation, consultation, or concert, with, or at the request or suggestion of, a
candidate, his authorized political committees or their agents.,,5 2 U.S.C. § 441a(a)(7)(B)(i);
Buckley v. Valeo, 424 U.S. 1,78 (1976) (the term "contribution" includes "all expenditures
placed in cooperation with or with the consent of a candidate, his agents, or an authorized
committee of the candidate"); see 11 C.F.R. § 109.I(b)(4). Congress's decision to treat
coordinated expenditures as in-kind contributions was designed to prevent and limit the
opportunities for corruption and the appearance of corruption inherent in coordinated activity.
The Buckley Court stated that the absence of prearrangement or coordination of an expenditure
"alleviates the danger that expenditures will be given as a quidpro quo for improper
commitments from the candidate." 424 U.S. 1,47 (1976). The reverse is equally true - the

The statute's inclusion of authorized political committees, agents of the candidate and agents of the
committees establishes that a finding of coordination can be based on the activities of any ofthese actors. Such a
finding does not require candidate involvement.
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presence ofprearrangement or advance coordination of an expenditure between a candidate or
his or her committee or agents and the person making the expenditure presents a danger of an
illicit quid pro quo like a contribution of money. The Commission must consider all of the facts
and circumstances to determine whether the quantity and substance ofcontacts between a
candidate and a person, entity or political committee compromised the independence of an
expenditure and transformed it into a coordinated expenditure pursuant to 2 U.S.C.
§ 441 a(a)(7)(B)(i).

In defining independent expenditures related to communications that include express
advocacy, the Federal Election Campaign Act ("FECA" or "the Act"), 2 U.S.C. §§ 431, et seq.,
describes the quantity and substance of contact that defeats the independence of the expenditure.
2 U.S.C. § 431(17). To be independent, an expenditure must be made without cooperation or
consultation with any candidate, or any authorized committee or agent of such candidate, and it
must not be made in concert with, or at the request or suggestion of, any candidate, or any
authorized committee or agent of such candidate. Id. The Commission's regulation on this
subject states that any arrangement, coordination, or direction by the candidate or his or her
agent prior to the communication is sufficient to defeat the independence of an expenditure and
to render the expenditure a contribution to the candidate. 11 C.F.R. § 109.1 (b)(4) and (c).

While the line has not always been clear, the Commission has provided some guidance
on the quantity and substance of contacts that constitute coordination.6 For example, the
Commission has taken the approach in some case that passing any information about a
candidate's plans, projects or needs from the campaign to the expending person may trigger a
conclusion of coordination that compromises the independence of an expenditure.? However, in

See, e.g., 11 C.F.R. § 114.2(c) (any coordinated communications may negate the independence of any
subsequent communications). See also 11 C.F.R. § 114.4(c)(5) (concerning voter guides that include express
advocacy: any contact or other cooperation, coordination, consultation, request, or suggestion will result in a
contribution. Concerning voter guides that do not include electioneering messages: any contact other than written
exchanges about the candidate's positions on issues will result in a contribution); but see Clifton v. FEC, 114 F.3d
1309 (I st Cir. 1997), cerl. denied, \] 8 S. Ct. 1036 (1998)(declaring II C.F.R. § 114.4(c)(5) invalid under First
Amendment insofar as it limited contact with candidates to written inquiries and replies). Cf 62 Fed. Reg. 24,367
(May 5, 1997) (notice of proposed rulemaking regarding the definition of coordination to be codified at II C.F.R.
§ 100.23).

See, e.g., MUR 3918 (Hyatt for Senate) (supporting probable cause determination, coordination found where
advertisements, ostensibly for a candidate's law firm, were written by the campaign's media adviser and approved
by the candidate); MUR 3192 (Orton for Congress) (supporting probable cause determination, coordination found
where an ad hoc citizens' group attacked a candidate's opponent where member of group had formerly been a
policy advisor to the candidate in the same election cycle and the group learned from the candidate that he would
not publicly attack his opponent on allegations raised by group and that the candidate did not want the allegations
raised); Advisory Opinion ("AO") 1996-1 (coordinated endorsements by a trade association may compromise its
ability to make subsequent independent expenditures); AO 1984-30 (coordinated in-kind contributions in the
primary election precluded independent expenditures regarding same candidates in the general election); FEC v.
National Conservative PAC, 647 F. Supp. 987, 990 (S.D.N.Y. 1986) (use of common campaign strategist
constitutes coordination).
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other cases, the Commission has not pursued matters where contacts between a candidate and an
expending person resulted in changes to the content of a specific communication.8

In discussing the quantity and substance of contact necessary to impair the
independence of an expenditure and constitute coordination, the United States Supreme Court
recently stated that there was not coordination in a situation that lacked a "general or particular
understanding." FEC v. Colorado Republican Fed. Campaign Comm. 518 U.S. 604, 614
(1996)(plurality opV This Office believes that the phrase was intended to convey a realistic
understanding of the concept ofcoordination that is broad enough to effectuate the statute's
purpose of limiting real or apparent corruption without violating First Amendment rights. While
some "general understanding" regarding the expenditures may be necessary, requiring a specific
agreement in every case would allow expending persons to make "independent" expenditures
after extensive consultation with the candidate or committee about plans, projects, activities and
needs, so long as the campaign had no approval ofthe final content or timing of the
communication. Indeed, it might then be more difficult to prove that an expenditure was
"coordinated" and therefore a contribution -- a statutory structure intended to broadly limit
opportunities for illicit quidpro quos -- than it would be to prove the quid pro quos themselves
under criminal bribery and extortion statutes such as the Hobbs Act, 18 U.S.C. § 1951. See
Evans v. United States, 504 U.S. 255, 274 (Kennedy, 1., concurring) ("The official and the payor
[in a Hobbs Act bribery/extortion case] need not state the quidpro quo in express terms, for
otherwise the law's effect could be frustrated by knowing winks and nods."). Such a situation
would be at odds with the purpose of2 U.S.C. § 441a(a)(7)(B)(i) -- to avert real or apparent
corruption.

The Primary Committee argues for a much narrower interpretation of2 U.S.C.
§ 441a(a)(7)(B)(i); it maintains that only expenditures that are directed and controlled by a

See, e.g., MUR 4282 (Archdiocese of Philadelphia), where it was alleged that after a candidate's committee
received word that the Archdiocese's planned voter guide misstated the candidate's record and put him in no better
light than his opponent, a representative of the candidate contacted the Archdiocese to complain, and as a result, the
Archdiocese changed the voter guide. Although that case involved admitted contact between a candidate's
representative and an expending person that was about, and resulted in changes to, the content of a specific
communication, the Commission was divided 3-2 on a motion to find reason to believe that violations of the Act
occurred. See also MUR 41 I 6, Statement of Reasons of Chairman Joan D. Aikens and Commissioner Lee Ann
Elliott,3 (June 4,1998) ("we would not agree that mere inquiries, without a meeting of the minds of two or more
persons on a course of action resulting in expenditures, is sufficient for coordination").

The Supreme Court's holding in Colorado Republicans was that the First Amendment prohibits the
presumption that national party committee's expenditures are coordinated with its congressional candidates.
Colorado Republicans, 518 U.S. at 608. The Supreme Court expressly limited its holding, stating: "Since this case
involves only the [FECAl provision concerning congressional races, we do not address issues that might grow out
of the public funding of Presidential campaigns." Id., 518 U.S. 604, at 612; see also RNC v. FEC, 487 F. Supp.
280,284-87 (S.D.N.Y.) (Congress may condition public funding eligibility upon candidate's voluntary acceptance
of expenditure limits ), aff'd memo 445 U.S. 955 (1980). However, the Supreme Court did not specify to which
public fmancing issues it was referring. Of course, the conclusion in the proposed Audit Report that the RNC's
media expenditures were coordinated with the Dole campaign is based on the facts, not on any presumption.
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campaign are coordinated expenditures pursuant to 2 U.S.C. § 441a(a)(7)(B)(i). According to
the Primary Committee, the RNC "independently designed, produced, and aired" the
advertisements "without direction from the candidate or campaign" and the RNC had "full and
final authority over both the production and the geographic distribution of the ads." The Primary
Committee adds that its only involvement with the "production or airing of the ads" was when,
"as a matter of courtesy, [the RNC] showed the ads to the campaign after the ads were finalized
and made public." In addressing the role of Don Sipple, the Primary Committee's media
consultant, in the RNC advertising campaign, the Primary Committee states that "when the ads
at issue were created, produced and aired, Mr. Sipple was being directed by and his legal duty
was to the RNC."

We concur with the Report's conclusions on coordination and believe that the
RNC's expenditures were "made ... in cooperation, consultation, or concert, with, or at the
request or suggestion of, a candidate, his authorized political committees or their agents." 2
U.S.C. § 441a(a)(7)(B)(i). The record in the audit includes evidence of substantial

, communication between the RNC and the Dole campaign on every facet of the media campaign.
Thus, there is sufficient evidence of coordination between the RNC and the Dole campaign to
support the Audit staffs conclusion that the RNC media expenditures were in-kind contributions
to the Primary or General Committees. The evidence of coordination that the Report details is
such that it is difficult to distinguish between the activities ofthe RNC and the Dole campaign
with respect to the creation and publication of the media advertisements at issue.

Documents and other evidence available to the Commission indicate that campaign
officials were provided with, inter alia, the following RNC advertising campaign materials:
copies of first drafts of advertisement scripts, copies of revised drafts of advertisement scripts;
copies of focus group summaries where potential advertisements were screened and reviewed;
copies of polling results relating to the advertisements' effect on the popularity of Senator Dole
and President Clinton; and memoranda relating to which advertisements should, or would, be
broadcast in which markets on which dates. Documents and other evidence available to the
Commission also establish that Senator Dole's campaign manager, Scott Reed, attended weekly
meetings with RNC personnel where he actively participated in discussions about, inter alia,
RNC advertising content and about where the RNC ought to run advertisements.

Moreover, evidence indicates that many of the RNC advertisements were produced
by Don Sipple, who was employed by Senator Dole's campaign at various points during the
campaign as chief media consultant. Additionally, Anthony Fabrizio, another senior Dole
consultant and pollster, also consulted and conducted polls for the RNC. The key role of these
individuals for both the RNC and the Dole campaign is evidence of coordination. Cf 11 C.F.R.
§ 109.1(b)(4)(i)(B). Thus, the facts set forth in the proposed Audit Report are sufficient to
support a conclusion that the media expenditures made by the RNC were "made ... in
cooperation, consultation, or concert, with, or at the request or suggestion of, a candidate, his
authorized political committees or their agents." 2 U.S.c. § 441a(a)(7)(B)(i).
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B. Content of Advertisements Paid for by the RNC

The next question in determining whether a media expenditure by a national committee
is an in-kind contribution is whether the content of the advertisement constitutes an
"electioneering message" and references a "clearly identified candidate."lo See AOs 1985-14;
1984-15. In order to determine if the advertisement includes an electioneering message and
references to a clearly identified candidate, the Commission will consider the purpose, content
and timing of the advertisements at issue.

The Commission first set forth the clearly identified candidate/electioneering message
standard in AO 1984-15 and AO 1985-14. In AO 1984-15, the Commission determined that two
television advertisements which the RNC proposed to broadcast had "[t]he clear import and
purpose ... to diminish support for any Democratic Party presidential nominee and to garner
support for whoever may be the eventual Republican Party nominee" and "effectively advocate
the defeat of a clearly identified candidate." The Commission concluded that because the
"expenditures for these advertisements benefit the eventual Republican presidential candidate
and are made with respect to the presidential general election and in connection with the
presidential general election campaign," the expenditures would be reportable either as
contributions subject to the limitation set forth at 2 U.S.C. § 441a(a)(2)(A), or as coordinated
party expenditures subject to the limitation set forth at 2 U.S.C. § 441a(d).

AD 1985-14 involved television, radio and print advertisements, and mailers, which the
Democratic Congressional Campaign Committee ("DCCC") proposed to publish, and which
purported to describe Republican policies. Citing AD 1984-15, the Commission concluded that
amounts used to fund the communications would be expenditures subject to the limitation set
forth at 2 U.S.C. § 44Ia(d) if the advertisement funded by that amount "(1) depicted a clearly
identified candidate and (2) conveyed an electioneering message." The Commission cited
United States v. United Auto Workers, 352 U.S. 567, 585, 587 (1957), in which the Supreme
Court stated that advertisements "designed to urge the public to elect a certain candidate or
party" constitute an "expenditure in connection with any federal election."!1 Applying this
standard, the Conm1ission determined that advertisements which referred to "the Republicans in
Congress" were not subject to limitation under 2 U.S.C. § 441a(d), regardless of whether the
advertisement closed with the statement "Vote Democratic." The Commission also concluded
that advertisements which referred to "your Republican Congressman" were not subject to
limitation under 2 U.S.C. § 44Ia(d), if the advertisement did not close with the statement "Vote
Democratic." However, the Commission on a tie vote was unable to decide whether
advertisements which referred to "your Republican Congressman" and which closed with the

10 The Act defines "clearly identified" as meaning "(A) the name of the candidate involved appears; (B) a
photograph or drawing of the candidate appears; or (C) the identity of the candidate is apparent by unambiguous
reference."2U.S.C. §431(18);seealso 11 C.F.R. § 100.17.

11 In United States v. United Auto Workers, the Supreme Court defined "expenditure in connection with any
election" as used in section 304 of the Taft-Hartley Act. 352 U.S. at 582.
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statement "Vote Democratic" were subject to limitation under 2 U.S.C. § 441a(d). Finally, the
Commission concluded that the costs ofproduction and distribution of the proposed mailer
would be subject to limitation under section 441a(d). Because the advertisements in this audit
identify specific Republican and Democratic candidates for President, these advertisements are
akin to the proposed mailer at issue in AO 1985-14, in which the DCCC intended to identify
specific congressmen by name. Based on its understandings that the proposed mailers would
identify particular congressmen by name, and that the distribution of the mailer would include
all or part of the district represented by the congressman identified in that mailer, the
Commission concluded that the costs of production and distribution would be subject to
limitation under the Act.

In AOs 1984-15 and 1985-14, the Commission considered the purpose, content,
and timing of the advertisements at issue. The Commission's determination that the costs of the
proposed mailer were subject to limitation under section 441 a(d) was based on the
Commission's assumptions that the mailer would identify particular congressmen by name, and
that the distribution of the mailer would include all or part of the district represented by the
congressman identified in that mailer. As to timing, the Commission considered the proposed
dates on which the advertisements were to be run, stating that the "proposed program is for the
purposes of influencing the 1986 election process," "emphasiz[ing] that this opinion is limited to
the timetable you have specified." The Commission's reference to the place and the timing of
the communicative activity makes clear that the determination whether spending for a particular
communication contains an electioneering message requires consideration of the context in
which the communication is published. 12 The Commission also considered the purpose of the
advertisements. In AO 1985-14 the Commission explicitly relied on the representation that the
media program had "the clear purpose of influencing voter perceptions of these candidates with a
view toward weakening their positions as candidates for re-election." Similarly, in AO 1984-15,
the conclusion that the proposed television advertisements were subject to regulation as
contributions or coordinated party expenditures was explicitly based, in part, on the opinion that
"the clear import and purpose of [the] proposed advertisements [was] to diminish support for
whoever may be the presidential nominee and to gamer support for whoever may be the eventual
Republican Party nominee.,,13

12 The Commission in AO 1985-14 assumed that the media campaign was developed without cooperation or
consultation with any candidate, and based the theory that the limitations under 2 U.S.C. § 44Ia(d) apply to party
expenditures irrespective of actual coordination with a candidate. AO 1984-15 involved a RNC media campaign
which, in the view of the Commission, was intended to benefit "the eventual Republican Party nominee [for
President]." Thus, AOs 1985-14 and 1984-15 both involved media campaigns which had a purpose of influencing
the election of certain candidates, but which were implemented without coordination with the candidate. Both
AO 1984-15 and 1985-14 were issued prior to the Supreme Court's 1996 decision, Colorado Republicans.

Il In another opinion, AO 1995-25, the Commission concluded that costs related to advertisements focusing on
national legislative activity and the promotion of the Republican Party were allocable between the Republican
Party's federal and nonfederal accounts pursuant to II C.F.R. § I06.5(b)(2)(i) and (ii). Unlike the situation in
AO 1995-25, here the content of the media campaign, the coordination between Dole campaign officials and the
RNC, and the content of the advertisements together reveal that the purpose of the advertising campaign was to
influence the election of Senator Dole. Moreover, the Commission in AO 1995-25 explicitly declined to address
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As noted, the FECA permits limited coordinated expenditures to be made by party
committees "in connection with general election campaign[s] of candidates for federal office,"
including expenditures for communications such as media advertising. 2 U.S.c. § 44Ia(d). The
Supreme Court, in Colorado Republican, did not address the appropriate measure of the content
of such communications. However, the Court of Appeals in its earlier decision in FEC v.
Colorado Republican Federal Campaign Comm., 59 F.3d 1015 (10th Cir. 1995), vacated and
remanded on other grounds, 518 U.S. 604 (1996) (plurality op.), expressly deferred to the
Commission's long standing "construction of § 44Ia(d) as regulating political committee
expenditures depicting a clearly identified candidate and conveying an electioneering message."
59 F.3d at 1022 (citing AO 1984-15). The Court of Appeals relied not upon particular language
in the communication, but rather upon the overall impact of the message as one intended to
"gamer support" for one candidate and to "diminish support" for another. 59 F.3d at 1023.

The Primary Committee argues that the Audit Division did not apply the "express
advocacy" test. However, the Commission has not required express advocacy in order to
determine that a coordinated disbursement is a contribution or, in the case of coordinated party
expenditures, subject to the limitations of2 U.S.C. § 441a(d). The Buckley Court applied the
"express advocacy" test only in the limited context of independent expenditures, 424 U.S. at 40­
44, 78-79, and no court has, without being overruled by a higher court, required application of
the express advocacy test to anything other than independent expenditures. 14 The Supreme Court
in Buckley recognized a distinction between independent expenditures and expenditures for
communications that are authorized or requested by the candidate, an authorized committee of
the candidate, or an agent of the candidate, and held that the latter are to be treated as
expenditures of the candidate and contributions by the person or group making the expenditure.
424 U.S. at 46-47, n. 53. The Court explained that coordinated expenditures are treated as in-

the issue whether or not the proposed advertisements contained an electioneering message, stating that "[t]he
Commission relies on [the requesting party's] statement that those advertisements that mention a Federal candidate
or officeholder will not contain any electioneering message. In view of this representation, the Commission does
not express any opinion as to what is or is not an electioneering message by a political party committee." AO 1995­
25 at n.l. Moreover, the Commission explicitly left open the possibility that the advertisements might be subject to
section 44Ia(d), stating its conclusion that "legislative advocacy media advertisements that focus on national
legislative activity and promote the Republican Party should be considered as made in connection with both Federal
and non-federal elections, unless the ads would qualify as coordinated expenditures on behalf of any general
election candidates of the party under 2 U.S.C. § 44 Ia(d)."

14 Another reason to limit the express advocacy test to independent expenditures is that not all coordinated
expenditures are communicative. For instance, if a supporter provided aircraft charter service to a publicly funded
candidate's campaign, in coordination with the campaign, the supporter has made an in-kind contribution and an
expenditure. This is consistent with the definition of "expenditure" at 2 U.S.C. § 43 I(9)(A) and with 2 U.S.C.
§ 44Ia(a)(7)(B)(i), which provides that coordinated expenditures are contributions. Yet, there is surely no "express
advocacy" in the provision of the aircraft charter services to the campaign. As the Colorado Republicans Court
noted the similarities between coordinated expenditures and other kinds of contributions are similar: "many
[coordinated] expenditures are also virtually indistinguishable from simple contributions (compare, for example, a
donation of money with direct payment of a candidate's media bills)." 518 U.S. at 624.
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kind contributions subject to the contribution limitations in order to "prevent attempts to
circumvent the Act through prearranged or coordinated expenditures amounting to disguised
contributions." 424 U.S. at 46-47.

Furthermore, the vagueness concerns that caused the Supreme Court to apply the
express advocacy test to independent expenditures in Buckley and FEe v. Massachusetts
Citizens/or Life, Inc., 479 U.S. 238 (l986),ls are not present in the case of coordinated
expenditures. The Buckley Court was concerned that the requirements of the FECA, for
disclosure of independent expenditures above a certain dollar threshold "could be interpreted to
reach groups engaged purely in issue discussion." 424 U.S. at 79. However, because "the

i:r distinction between discussion of issues and candidates and advocacy of election or defeat of
candidates may often dissolve in practical application," id. at 42, it would be difficult to know in
advance without the express advocacy standard whether a given independent communication had
a sufficient nexus to a Federal election to be subject to the Act; but in the case of a coordinated
communication some of the required nexus to a Federal election may be found in the act of

" coordination itself. See id. at 78 ("So defined, 'contributions' have a sufficiently close
relationship to the goals of the Act, for they are connected with a candidate or his campaign").

Moreover, the application of a strict "express advocacy" test to coordinated
expenditures would undermine the statutory purpose of protecting the electoral process from real
or apparent corruption. The Buckley Court noted that:

It would naively underestimate the ingenuity and resourcefulness of persons and groups
desiring to buy influence to believe that they would have much difficulty devising expenditures
that skirted the restriction on express advocacy of election or defeat but nevertheless benefited
the candidate's campaign. Yet no substantial societal interest would be served by a loophole­
closing provision designed to check corruption that permitted unscrupulous persons and
organizations to expend unlimited sums ofmoney in order to obtain improper influence over
candidates for elective office.

Buckley, 424 U.S. at 45. The Supreme Court went on to say that the independent
expenditure limitations were, in any event, not necessary to close a loophole in the Act's
contribution limitations, because the Act treated coordinated expenditures as contributions, thus
closing the loophole. Id. at 45-46. Thus, express advocacy only applies to independent
expenditures.

The advertisements in question in this audit "clearly identify" Senator Dole, or in some
cases, President Clinton, both candidates at the time the advertisements ran. Additionally, based
on the texts of the advertisements, it appears that the advertisements contain an electioneering

IS See also California Medical Ass 'n v, FEC, 453 U,S. 182, 195 (1981) (plurality op.); Akins v. FEC, 101 F.3d
731,741 (D.C. Cir. 1996) (en bane), vacated on other grounds. 118 S. Ct. 1777 (1998); Orloski v. FEe, 795 F.2d
156, 167 (D.C. Cir. 1986).
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message. The texts contain phrases such as "Tell President Clinton you won't be fooled again"
and "Bill Clinton, he's really something." These phrases may be designed to urge the public to
elect a certain candidate. The advertisements feature Senator Dole and President Clinton,
sometimes together and sometimes separately, and juxtapose their positions on certain political
issues like the gas tax or on matters relating to personal behavior. The advertisement, "the
Story," is unique in that it provides biographical facts about the candidate and describes his
commendable personal characteristics in a manner that appears to serve to gamer support for the
candidate. For instance, the advertisement's focus on Senator Dole's military service is
consistent with the reported campaign strategy to highlight his military record. See Katharine Q.
Seelye, Dole Says Veterans Are Better Americans, N.Y. TIMES, August 15,1996.16 Although
"the Story" references "Work for Welfare," "Criminal Justice Reform" and "Wasteful
Washington Spending," there is no representation that these items are part of a legislativ~
agenda. Additionally, as noted in the Report, the advertising campaign's purpose appeared to be
designed to assist the Dole campaign and elect Senator Dole. One memorandum refers to
broadcasting advertisements in "target presidential states," and poll results track the
advertising's effectiveness by measuring Senator Dole's popularity versus President Clinton's.
Therefore, this Office concurs with the proposed Audit Report's conclusions that the RNC and
the Dole campaign coordinated media expenditures, that the advertisements contain an
electioneering message and references to a clearly identified candidate, and that the
advertisements should be considered an in-kind contribution to the Dole campaign. 17

C. Treatment of Media Expenditures as Primary Expenditures

The proposed Audit Report applies the RNC media expenditures on behalf of
Senator Dole's campaign to the Primary Committee's overall expenditure limitation. The
magnitude ofthe activity involved raises the difficult question ofwhether these expenditures
should be applied to the primary or general election expenditure limit.

The Office of General Counsel agrees with the Audit Division's conclusion that these
media expenditures should be subject to attribution between the primary and general expenditure
limitations according to the same analysis that a candidate's expenditures are attributed.
II C.F.R. § 9034.4(e). Because the media expenditures were simultaneously in-kind
contributions by the RNC and expenditures by the candidate, they are equivalent to and
commingled with expenditures paid for by his authorized committee and are subject to the
expenditure limitations. See 11 C.F.R. § 104. 13(a); 2 U.S.C. § 44Ia(b) and (c); 26 U.S.C.
§ 9035(a). Cj 11 C.F.R. § I09.I(c). This Office believes that the Commission's "bright-line"
rules at 11 C.F.R. § 9034.4(e) for attribution of expenditures between the primary and general

" Similarly, the advertisement's focus on Senator Dole's value system was also consistent with the Senator's
reported campaign strategy of making character an issue. See Robert Shogan, GOP Mounts Broad Attack on
President's Character, L.A. TIMES, June 18, 1996.

17 See irifra Part II., C. for a discussion of attribution to applicable expenditure limitation.
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election limitations provide guidance for the attribution of the media expenditures, consistent
with the application of these rules to all expenditures subject to the expenditure limitations.
Therefore, this Office reaches the conclusion that the media expenditures should be attributed
between the primary and general expenditure limitations pursuant to II C.F.R. § 9034(e).

The Commission promulgated II C.F.R. § 9034.4(e) to establish a "bright line"
cut-off date between primary and general election expenses "with regard to certain specific types
of expenditures that may benefit both the primary and the general election." See Explanation
and Justification for II C.F.R. § 9034.4(e), 60 Fed. Reg. 31,867 (June 16,1995). The general
"bright line" rule is that goods or services used exclusively for the primary or general election
campaign are allocable to that election. II C.F.R. § 9034.4(e)(I). Otherwise, expenditures for
media and other communications used for both the primary and general elections are attributed
between the primary and general elections based upon whether the date of broadcast or
publication is before or after the candidate's date ofnomination. 11 C.F.R. § 9034.4(e)(6).

In adopting the rule, the Commission recognized that the application of the rules could
result in the attribution of some primary-related expenditures to the general election expenditure
limitations and vice versa, but reasoned that "these differences should balance themselves out
over the course ofa lengthy campaign." 60 Fed. Reg. 31,867 (June 16, 1995). The Commission
has promulgated regulations based on the timing of the contribution in other contexts, such as
the designation of contributions to the primary or general election. See, e.g., 11 C.F.R.
§ 110.2(b)(2)(ii); see also 11 C.F.R. § 102.9(e). While 1I C.F.R. § 9034.4(e) does not explicitly
discuss national party committees, the regulation applies to a publicly financed candidate's
expenditures subject to the limitations, which include expenditures in the form of in-kind
contributions.

This Office believes that the "bright line" regulations should apply because in-kind
contributions are also expenditures by the recipient candidate. See II C.F.R. §§ 104.13(a)(1)
and (2); 109.1 (c). By coordinating with the Dole campaign and paying for media expenditures
in order to influence the election of Senator Dole, the RNC made in-kind contributions to the
candidate which were simultaneously expenditures by his campaign committees. See 2 U.S.C.
§§ 431(8)(A)(i) and (9)(A)(i); 11 C.F.R. §§ 100.7(a)(1)(iii) and IlO.8(a)(1)(iv)(A). The
Commission treats in-kind contributions like any other expenditures by a publicly financed
candidate. See Statement of Reasons, Senator Robert Dole and the Dole for President
Committee, Inc. at 24 (February 6, 1992)(The Commission "generally allocates in-kind
contributions to a [publicly financed] committee's expenditure limitation."). Moreover, the in­
kind contributions are considered commingled with the candidate's other expenditures and
subject to repayment: "[o]rdinarily, federal matching funds and private contributions are
commingled in a committee's accounts. The Commission considers in-kind contributions to be
part ofthis commingled pool of available funds." Jd at 25. Thus, all ofa publicly financed
candidate's expenditures, including expenditures in the form of in-kind contributions received,
are considered commingled in the mixed pool of expenditures subject to the expenditure
limitations. See 2 U.S.C. §§ 441a(b) and (c); 26 U.S.C. § 9035(a). The "bright line" rules
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should be applied consistently to all of a campaign's expenditures, including in-kind
contributions paid for by national party committees, in order to avoid having two identical media
expenditures paid for and broadcast at the same time and made on behalf of a candidate's
campaign treated as primary and general expenditures depending on whether the candidate or
party corrunittee paid for them.

Pursuant to 11 C.F.R. § 9034.4(e)(l), any expenditure for goods or services that are
used exclusively for the general election can1paign shall be attributed to the general election
expenditure limits, which are set forth at 11 C.F.R. § 110.8(a)(2), as adjusted under 11 C.F.R.
§ 110.9(c). Based on the facts described in the proposed Audit Reports, some ofthe

fd1\ advertisements attempted to diminish support for President Clinton, but in no way referred to
Senator Dole. Without any reference to any of the competitors in the primary election, these
advertisements appear to have been used exclusively for the general election campaign. Such
advertisements include: Case Study, Even More Talk, More, More Talk, Pledge, Stripes and
Who. Because these seven advertisements apparently had a purpose only to diminish support for
President Clinton and did so in a way that did not attempt to increase support for any of the
candidates for the Republican nomination over the competitors for that party's nomination, the
advertisements apparently wcre not used for the primary election campaign. Senator Dole
became the inevitable nominee on March 26, 1996,18 and it appears all of the advertisements
were broadcast after that date. Because Senator Dole was the presumptive nominee and because
these seven advertisements attempted to diminish support for his general election opponent, the
advertisements were used exclusively for Senator Dole's general election campaign. Therefore,
pursuant to 11 C.F.R. § 9034.4(e)(I), the expenditures related to the seven advertisements should
be attributed to the expenditure limits ofthe General Committee.

Alternatively, as general election expenditures, the RNC would have been permitted to
make such coordinated expenditures pursuant to 2 U.S.C. § 441a(d). Thus, the media
expenditures related to the seven advertisements listed above can be considered coordinated
party expenditures to the extent the RNC has not exhausted the applicable contribution limit at
2 U.S.C. § 441a(d), as adjusted by other findings in the proposed Audit Report. In order to
attribute these media expenditures to the coordinated party expenditure limitation at 2 U.S.C.
§ 441a(d), the RNC must have made those expenditures directly or through its properly
designated state party committees, and the RNC must have used funds raised in accordance with
the limitations and prohibitions of the FECA. 11 C.F.R. § 11 0.7(a)(4). Any remaining amounts
should be attributed to the General Committee's expenditure limitation. 2 U.S.C.
§ 441a(a)(I)(B) and (c). Therefore, we recommend that the proposed Audit Reports for the
Primary and General Committees be revised in accordance with this discussion.

With respect to the expenditures related to the other three advertisements described in the
proposed Audit Report, the Plan, Surprise and the Story, there is an argument that none ofthe

18 See, e.g., R. Cook, Dole's Nomination Clinch Fits Reagan, Bush Molds, Congressional Quarterly, 897 (Mar.
30, 1996).
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media expenditures were used exclusively for the primary or exclusively for the general
campaign. Rather, it can be argued that the advertisements were used for both the primary and
the general elections. The Plan, Surprise and the Story all appear to have been used for both the
primary and general election campaigns. Surprise depicts both Senator Dole and President
Clinton and therefore it seems to have an obvious general election use, but also a primary
election use of urging support for Senator Dole as the best choice for the Republican nomination
because of his standing compared to the Republican nominee's ultimate opponent, the
Democratic nominee. 19 Cf Final Audit Report on Reagan Bush '84 Primary (July 7, 1986)
(stating that expenditures to unify party or to help candidate retain delegates' support had a
primary election purpose). The Story is a flattering portrayal of Senator Dole and it was
broadcast prior to his nomination, both of which indicate a primary election use.20 Because it
was broadcast in states chosen based on Senator Dole's competitive standing against his general
election opponent, the advertisement cannot meet the exclusively use test under 11 C.F.R.
§ 9034.4(e)(l). The Plan presents Senator Dole's position in a favorable light without reference
to any ofhis primary or general election opponents.

Therefore, the three advertisements are not subject to attribution under the exclusive use
tests of 11 C.F.R. § 9034.4(e)(l), but are instead attributed by broadcast date pursuant to
II C.F.R. § 9034.4(e)(6).21 Using this approach, based on the timing of these three
advertisements, the related media expenditures were primary campaign expenditures that are
allocable to the Primary Committee's expenditure limitations. 11 C.F.R. § 9034.4(e)(6).
Therefore, this Office concurs with the finding in the Audit Report with respect to these three
advertisements that the Primary Committee exceeded the expenditure limitation and the
recommendation that the Commission determine that the Primary Committee must make a pro
rata repayment of the excessive amount. 26 U.S.C. § 9038(b)(2).

The approach ofsubjecting national party committee in-kind contributions to attribution
between the primary and general elections pursuant to II C.F.R. § 9034.4(e) does give rise to an
anomaly regarding 2 U.S.C. § 441a(d) expenditures. As a result of applying II C.F.R.
§ 9034.4(e) to some of the media expenditures involved in this audit, advertisements that may
have a sufficient general election purpose to have been permitted as section 441a(d) coordinated
party expenditures but for section 9034.4(e)'s requirement that mixed purpose advertisements be
attributed based on broadcasttiming, should not be permitted as coordinated party expenditures

19 In fact, some unsuccessful primary election candidates compare themselves not to their primary election
opponents, but to their general election opponents and argue that they are their party's candidate most likely to
defeat the other general election candidates. Nonetheless, the primary election purpose of such efforts is clear and
is not eliminated by any candidate's success in the primary election.

20 See also description in Part II., B. supra.

21 Media production costs for media broadcast both before and after the date of nomination are split 50% to the
primary and 50% to the general election. 11 C.F.R. § 9034.4(e)(5). Because it was broadcast before and after
Senator Dole's nomination, production costs for the Plan should be attributed pursuant to II C.F.R. § 9034.4(e)(5).
Distribution costs for the advertisement known as the Plan are discussed in Part VI infra.
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and, instead, should be attributed to the Primary Committee's expenditure limit. We recognize
that this consequence may be undesirable. If II C.F.R. § 9034.4(e) did not control the
attribution of the media expenditures, AO 1984-15 would provide guidance. In that advisory
opinion, which was issued before the promulgation of II C.F.R. § 9034.4(e), the Commission
concluded that a national party committee could make coordinated party expenditures pursuant
to 2 U.S.C. § 441a(d) on behalf of its "presumptive nominee" before the individual has received
the official nomination. The Commission explained, "[a]lthough timing is relevant, the
Commission does not view the timing of broadcast as controlling how expenditures for the
advertisements should be treated for limitation and reporting purposes." AO 1984-15. Instead,
"the proper analytical focus for attributing a national party expenditure between a primary and a
general election campaign is whether the expenditure was made for the purpose of influencing
the outcome of the general election or for the purpose of influencing the outcome of the
nomination." Id. However, the advisory opinion applies only to 2 U.S.C. § 441a(d)
expenditures, while II C.F.R. § 9034.4(e)(1) allocates expenditures exclusively related to an
election to that election regardless of timing. Thus, we do not believe that the advisory opinion
resolves the issue of how to attribute expenditures between the primary and general election
limitations where the expenditures appear to have a mixed purpose related to both the primary
and general elections. The Commission promulgated II C.P.R. § 9034.4(e) in order to resolve
these kinds of situations.

Under a "functional" approach, an examination of the facts related to each
advertisements could lead to an attribution of expenditures related to the advertisements between
the primary and general election that reflected the relative purposes served by each
advertisement. The Office of General Counsel believes that the better approach is to analyze
these expenditures under 11 C.F.R. § 9034.4(e). To analyze each mixed purpose advertisement,
including external events occurring at the time each was developed and aired, in addition to
investigating activity leading to the creation ofeach particular advertisement, to determine which
purpose predominated, would be a difficult undertaking. The Commission promulgated the
"bright line" rules for expenditures having a mixed purpose in order to obviate the need to use its
limited resources to perform such a time consuming task. This Office recommends that the audit
report should be revised to apply II C.F.R. § 9034.4(e)(2) through (6), which allocate
expenditures based on date, to any expenditures used for both Senator Dole's primary and
general elections that were reported by the RNC as coordinated party expenditures pursuant to
2 U.S.C. § 44Ia(d). While this approach may seem to limit the RNC's ability to allocate
expenditures under section 441a(d) before the candidate's date of nomination in apparent
contradiction to the guidance provided by AO 1984-15, the exclusivity standard in 11 C.F.R.
§ 9034.4(e)(1) preserves the national party committees' ability to use coordinated party
expenditures subject to 2 U.S.C. § 441a(d) prior to the nomination of their candidates. Finally, it
is important to note that the repayment amount in these proposed Audit Reports is substantial not
because of 11 C.P.R. § 9034.4(e)(1)'s limitation on 2 U.S.c. § 441a(d) to expenditures that are
used exclusively for the general election. Instead, the repayment amounts are substantial due to
the size of the RNC's in-kind contribution to the Primary Committee, which dwarfs either of the
applicable contribution limits, whether it is for a $5,000 contribution to the Primary Committee
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under 2 U.S.C. § 441a(a)(2) or whether it is the amount remaining under 2 U.S.C. § 441a(d) for
a coordinated party expenditure.

III. OVERALL EXPENDITURE LIMITATION AND THE REPAYMENT RATIO

With respect to the Primary Committee, the Commission may seek a pro rata repayment
for the amounts spent in excess ofthe expenditure limitations. 11 C.F.R. §§ 9038.2(b)(1 )(i) and
(ii). Amounts in excess of the overall expenditure limitation are non-qualified campaign
expenses. 11 C.F.R. § 9034.4(b)(2). The Commission may seek a repayment for non-qualified
campaign expenses. 26 U.S.C. § 9038(b)(2). However, the non-qualified campaign expense or
the amount in excess of the expenditure limitation is not composed ofonly expenditures that the
RNC made on behalf ofthe Primary Committee, it is also composed of public funds. See
II C.F.R. § 9034.4(a); Kennedy for President Committee v. FEC, 734 F.2d 1558, 1565 (D.C.
Cir. 1984); Reagan for President Committee v. FEC, 734 F.2d 1569 (D.C. Cir. 1984).
Therefore, when the Commission seeks a repayment for amounts in excess ofthe expenditure
limitation, it is not capturing expenses paid by the RNC on behalf of the Primary Committee.
Rather, the repayment for exceeding the expenditure limitation is an attempt "to 'recoup' only
the federal funds used for unqualified expenditures." Kennedy, 734 F.2d at 1565. See John
Glenn Presidential Committee v. FEe. 822 F.2d 1097, 1098 (D.C. Cir. 1987) ("The statutory

fiJ recoupment remedy pursued by the FEC does not call back private spending; it does police the
restrictions Congress placed on the expenditure of public moneys"). The regulations
contemplate that the sum to be repaid for exceeding the expenditure limitation will equal the
portion of the matching payments that was used for non-qualified purposes. 11 C.F.R.
§ 9038.2(b)(2).

The proposed Report raises a related issue of whether contributions made by the RNC to
the Primary Committee are to be included in the total deposits when calculating the repayment
ratio. The repayment ratio in the proposed Report is 0.21. 22 The Report includes all
contributions, whether in-kind or monetary, in the mixed pool of public and private funds used
in calculating the repayment ratio. The in-kind contributions are included in the repayment
ratio's denominator as part of total deposits. This Office agrees that the method for calculating
the repayment ratio in the proposed Audit Report is correct.

The regulations establish that the amount of a repayment shall bear the same ratio
to the total amount determined to have been used for non-qualified campaign expenses as the
amount of matching funds certified to the candidate bears to the candidate's total deposits, as of
90 days after the candidate's date of ineligibility. 11 C.F.R. § 9038.2(b)(2)(iii). Total deposits

22 We note that the Primary Committee's proposed Audit Report states a repayment ratio rounded to the nearest
hundredth, while the proposed Audit Report for the Clinton/Gore '96 Primary Committee, Inc., states a repayment
ratio rounded to the nearest hundred-thousandth. We recommend that you round and state the ratios consistently in
the two proposed Audit Reports.
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is defined as all deposits to all candidate accounts minus transfers between accounts, refunds,
rebates, reimbursements, checks returned for insufficient funds, proceeds of loans and other
similar amounts. 11 C.F.R. § 9038.3(c)(2). However, the Commission's regulations do not
explicitly state whether in-kind contributions are to be included in the denominator of the
fraction for total deposits when calculating the repayment ratio.

The Office of General Counsel believes that the in-kind contributions that are attributable
to the Primary Committee's expenditure limitation should be included in the denominator ofthe
fraction for total deposits. The purpose of the repayment process is to recapture public funds
used for non-qualified campaign expenditures. 11 C.P.R. § 9038.2(b)(2). Since federal
matching funds and private contributions are commingled in the campaign fund, it is difficult to
determine an absolutely accurate estimate of the amount of matching funds used for non­
qualified purposes. Kennedy, 734 F.2d at 1565. In order to be as accurate as possible in
recapturing public funds, in-kind contributions must be included in the denominator. The
Kennedy Court noted that "by requiring repayment of 100 percent of the amount of unqualified
expenditures, without at least estimating the extent to which such expenditures derived from
matching funds sources, the Commission has shirked its statutory responsibility to make a
reasonable determination that the repayment sum represents the matching funds used for
unqualified purposes." Id. at 1562. Including in-kind contributions in the denominator for total
deposits lowers the ratio of public funds to more accurately reflect the amount that can be
recaptured as public funds spent in excess of the overall expenditure limitation.23 Furthermore,
in an example of a calculation of the repayment ratio based on surplus funds, the amount of in­
kind contributions are included when determining total deposits and receipts of the committee.
See Financial Control and Compliance Manual, at 67-68 (January 1996).

Footnote 19 of the proposed Audit Report notes that the RNC in-kind contributions are
included in the repayment ratio calculation. However, it is unclear whether other in-kind
contributions were included in the calculation. Therefore, we recommend that the proposed
Audit Report be revised to note the amount and types of in-kind contributions that were included
in the ratio calculation. In order to facilitate the discussion of this issue, this Office recommends
that the Report include discussion on calculating the repayment ratio when a committee receives
an in-kind contribution subject to the expenditure limitations.

With respect to the General Committee, any of these expenditures that are attributable to
the General Committee's expenditure limitation and were not within the 2 U.S.C. § 441a(d)
limitation are entirely repayable since publicly financed general election committees that receive
the full public grant must repay the entire amount ofa contribution. 26 U.S.C. § 9007(b)(3).

2J According to the proposed Audit Report, the RNC's payment of media expenses, salaries, consulting
payments, and other expenditures were determined to be in-kind contributions by the RNC to DFP. Footnote 49 of
the proposed Audit Report states the figure that represents the repayment ratio.
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IV. POLLING

With regard to the Audit Report finding on polling, the question arises whether
11 C.F.R. § 106.4 applies to polling activity paid for by the RNC. The Audit Report notes that
the Primary Committee "was part of the planning for the RNC polling that was done between the
end ofMarch of 1996 and the convention," held on August 14, 1996. A significant portion of
the polling appears to be related to the RNC's media expenditures. The RNC paid for focus
groups that viewed and commented on potential advertisements and for tracking polls that
measured the effectiveness of the advertising campaign over time. The Audit Report establishes
that the poIling was coordinated by, inter alia, a pollster who was simultaneously a consultant
for both the Primary Committee and the RNC and that polling results were made available to the
Primary Committee, which had otherwise stopped purchasing polls in March 1996.24 This
factual situation falls within the ambit of section 441 a(a)(7)(B)(i) of the Act, which provides that
an expenditure made by any person in cooperation, consultation, or concert, with, or at the
request or suggestion of, a candidate, his authorized political committees or their agents shall be
considered a contribution to such candidate. 2 U.S.C. § 441a(a)(7)(B)(i); Buckley, 424 U.S.
at 78.

Section 106.4 appears to contemplate a situation in which poll results are purchased
by a person not authorized by a candidate to make expenditures and are subsequently accepted
by a candidate or a candidate's authorized committee or agent. See AO 1990-12 (Commission
concluded that if campaign volunteer who previously commissioned and paid for survey for
purposes unrelated to campaign, imparted poll results to campaign or used poll information to
advise campaign, information would constitute in-kind contribution, the amount of which would
be determined by Section 106.4).25 Thus, ifthe expenditures for polling were not coordinated
from the start, and polling information was shared only subsequent to it being obtained by the
RNC, section 106.4 would apply to determine the amount ofthe contribution. I I c'F.R.
§ 106.4.26 While section 106.4 does not specifically address in-kind contributions resulting from
coordinated expenditures, it would not be inconsistent to apply the regulation to allocate
coordinated expenditures such as the polling expenditures at issue here. Since the RNC's
payment of 100% of the polling expenditures was not correct and no attempt at allocation

24 See supra note I and accompanying text (regarding polling information subpoenas).

25 Poll results are considered to be accepted by a candidate if the candidate or the candidate's authorized
political committee or agent (1) requested the poll results before their receipt; (2) uses the poll results; or (3) does
not notify the contributor that the results are refused. 11 C.F.R. § I06.4(b)(J), (2), and (3). The regulation then
delineates how the amount of such contribution will be determined. II C.F.R. § 106.4(e).

26 We understand that in the audit for the Clinton/Gore '96 Primary Committee, Inc., the Audit Division has
concluded that section 106.4 should apply to expenditures for ce11ain polls shared between the Clinton Committee
and the Democratic National Committee. Ifthe facts in the Clinton and Dole situations are similar, you must use
the same approach. If there are relevant factual distinctions, then alternative approaches for the two audits are
justified.
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between the RNC and the Dole campaign was made, it is not necessary to reach the issue of how
the polling costs should be allocated at this time.

V. OTHER REPAYMENTS: NON-QUALIFIED CAMPAIGN
EXPENDITURES INCURRED IN THE POST EXPENDITURE REPORTING PERIOD

We concur with the Audit staffs conclusion that the costs of winding-down the Primary
Committee and the General Committee should not be allocated entirely to the Primary
Committee. Winding down expenses of $2,141,602 for both the Primary and General
Committees were incurred between December 5, 1996 and July 31, 1998. The Primary
Committee paid all of these costs. Pursuant to 11 C.F.R. § 9034.4(a)(3), costs associated with
the termination of political activity, such as the costs of complying with the post election
requirements of the Act and other necessary administrative costs associated with winding down
the campaign including office space rental, staff salaries, and office supplies, shall be considered
qualified campaign expenses. The regulation's use of "the campaign" refers to the primary
election campaign, and not the general election campaign. Therefore, the winding down costs
that are qualified campaign expenses for the Primary Committee pursuant to 11 C.F.R.
§ 9034.4(a)(3) are limited to winding down costs for the Primary Committee.27

Section 9034.4(a)(3) of the Commission's regulations provides that winding down costs
are qualified campaign expenses.' Therefore, the Primary Committee also has the burden of
proving its expenditures are winding down costs as defined in 11 C.F.R. § 9034.4(a)(3).
11 C.P.R. § 9033.11. Because the winding down expenditures at issue include winding down
expenditures for the General Committee, this Office believes that the Primary Committee has not
met its burden ofproof with respect to these expenditures. Due to the Primary Committee's
failure to meet its burden, the Audit staff lacks a precise method to allocate the winding down
expenditures between the Primary and the General Committees. However, because some
winding down costs were for the purpose of winding down the Primary Committee's activity, we
concur with the Audit staffs attribution of the winding down expenses equally to the Primary
and the General Committees. Nevertheless, if the Committee can show through supporting
documentation that another allocation method more accurately reflects the winding down
expenses of the respective committees, the adjustments can be made accordingly.28 Cf
Buchanan Statement of Reasons at 23 (Aug. 1, 1995) (winding down costs require some
specificity).

27 The Primary Committee acknowledges that some portion of the winding down expenses at issue relate to the
termination of the General Committee's political activity.

" See I I C.F.R. § 9038.2(c)(2) (committee may seek administrative review).
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VI. COORDINATED EXPENDITURES (III.A.2.)

The Audit Report concludes that Republican National Committee expenditures totaling
$936,245 that were reported as coordinated party expenditures under 2 U.S.C. § 44Ia(d) do not
qualify as coordinated party expenditures pursuant to the statute since the expenditures were not
made for the general election, but rather, were operating expenditures of the Primary Committee.
Therefore, the Audit Report concludes that these expenditures are in-kind contributions to the
Primary Committee and attributable to the Primary Committee's overall expenditure limitation.29

Additionally, the proposed Audit Report states that the advertisement known as the Plan was
broadcast by the RNC and the expenditures related to the distribution costs were reported as
coordinated party expenditures subject to 2 U.S.c. § 44 Ia(d).

As described supra in Part II.C., this Office believes that 11 C.F.R. § 9034.4(e) applies to
in-kind contributions from the national party committees. Therefore, pursuant to 11 C.F.R.
§ 9034.4(e)(1), a national party committee can make coordinated party expenditures pursuant to
2 U.S.C. § 44Ia(d) prior to the nomination of its candidate only to the extent those expenditures
meet the exclusive use test of I I C.F.R. § 9034.4(e)(l). lfthe expenditures were for goods and
services that were not used exclusively for the general election, then the expenditures must be
attributed in accordance with II C.F.R. § 9034.4(e)(2) through (6). This Office recommends
that the Audit Division amend its analysis to state and apply the exclusive use test of II C.F.R.
§ 9034.4(e)(l) to the expenditures. Most of the expenditures at issue do not appear to have been
used exclusively for the general election. The proposed Audit Report should make clear that any
expenditures that were not used exclusively for the general election under section 9034.4(e)(l)
cannot be section 44Ia(d) coordinated party expenditures. With regard to the expenditures that
do no meet the exclusive use test of section 9034.4(e)(l), the analysis should include the
requirements of II C.F.R. § 9034.4(e)(2) through (6) and attribute the expenditures as provided
in those provisions.

Finally, we recommend that the proposed Audit Report be revised to include the
discussion of the RNC's coordinated party expenditures under 2 U.S.C. § 44Ia(d) for telephone
service and equipment, and rent, renovations and related services currcntly addressed in Sections
IILC. and III.D., to Section II.A.2. of the proposed Audit Report so that all of the RNC
coordinated party expenditures are discussed in one section. This will provide administrative
convenience as well as a comprehensive presentation of the expenditures at issue.

29 The Audit staff identifies nine "Expense Categories" for which the Dole campaign received coordinated
funds. These categories include: travel and event expenses, rent, overhead, speech writers and coaches, telephone
expenses, polling, convention related travel and expenses, telemarketing and a miscellaneous category.
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FEDERAL ELECTION COMMiSSION
Washington, DC 20463

June 10, 1999

Senator Robert J. Dole
c/o Mr. Kenneth A. Gross, Esq.
Skadden, Arps, Slate, Meagher, & Flom
1440 New York Avenue, NW
Washington, D.C. 20005

Dear Senator Dole:

Attached please find the Report of the Audit Division on DolelKemp '96, Inc. and
Dole/Kemp '96 Compliance Committee, Inc. The Commission approved the report on
June 3,1999. As noted on page 3, of the attached report, the Commission may pursue any
of the matters discussed in an enforcement action.

In accordance with 11 CFR §§9007.2(c)(l) and (d)(l), the Commission has made a
determination that a repayment to the Secretary of the Treasury in the amount of
$3,212,143 is required within 90 calendar days after service of this report (September 13,
1999).

Should you dispute the Commission's determination that a repayment is required,
Commission regulations at 11 CFR §9007.2(c)(2)(i) provide you with an opportunity to
submit in writing, within 60 calendar days after service of the Commission's notice
(August 13, 1999), legal and factual materials to demonstrate that no repayment, or a lesser
repayment, is required. Further, 11 CFR §9007.2(c)(2)(ii) permits a Candidate who has
submitted written materials to request an opportunity to address the Commission in open
session based on the legal and factual materials submitted.

The Commission will consider any written legal and factual materials submitted
within the 60 day period when deciding whether to revise the repayment determination.
Such materials may be submitted by counsel if you so elect. If you decide to file a
response to the repayment determination, please contact Kim L. Bright-Coleman of the
Office of General Counsel at (202) 694-1650 or toll free at (800) 424-9530. If you do not
dispute this determination within the 60 day period provided, it will be considered final.



Senator Robert J. Dole
Page 2

The Commission approved Audit Report will placed on the public record on or
about June 15, 1999. Should you have any questions regarding the public release of this
report, please contact Ron Harris of the Commission's Press Office at (202) 694-1220.

Any questions you may have related to matters covered during the audit or in the
audit report should be directed to Alex Boniewicz or Joe Stoltz of the Audit Division at
(202) 694-1200 or toll free at (800) 424-9530.

Sincerely,

Robert J. osta
Assistant Staff Director
Audit Division

Attachment:

Audit Report
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

June 10, 1999

Mr. Allen Haywood, Assistant Treasurer
c/o Mr. Kenneth A. Gross, Esq.
Skadden, Arps, Slate, Meagher, & Flom
1440 New York Avenue, NW
Washington, D.C. 20005

Dear Mr. Haywood:

Attached please find the Report of the Audit Division on DolelKemp '96, Inc. and
Dole/Kemp '96 Compliance Committee, Inc. The Commission approved the report on
June 3, 1999. As noted on page 3, of the attached report, the Commission may pursue any
of the matters discussed in an enforcement action.

In accordance with 1I CFR §§9007.2(c)(l) and (d)(I), the Commission has made a
determination that a repayment to the Secretary of the Treasury in the amount of
$3,212,143 is required within 90 calendar days after service ofthis report (September 13,
1999).

Should the Candidate dispute the Commission's determination that a repayment is
required, Commission regulations at II CFR §9007.2(c)(2)(i) provide the Candidate with
an opportunity to submit in writing, within 60 calendar days after service of the
Commission's notice (August 13, 1999), legal and factual materials to demonstrate that no
repayment, or a lesser repayment, is required. Further, II CFR §9007.2(c)(2)(ii) permits a
Candidate who has submitted written materials to request an opportunity to address the
Commission in open session based on the legal and factual materials submitted.

The Commission will consider any written legal and factual materials submitted
within the 60 day period when deciding whether to revise the repayment determination.
Such materials may be submitted by counsel ifthe Candidate so elects.

If the Candidate decides to file a response to the repayment determination, please
contact Kim L. Bright-Coleman of the Office of General Counsel at (202) 694-1650 or toll
free at (800) 424-9530. If the Candidate does not dispute this determination within the 60
day period provided, it will be considered final.
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The Commission approved Audit Report will be placed on the public record on or
about June l5, 1999. Should you have any questions regarding the public release ofthis
report, please contact Ron Harris of the Commission's Press Office at (202) 694-1220.

Any questions you may have related to matters covered during the audit or in the
audit report should be directed to Alex Boniewicz or Joe Stoltz of the Audit Division at
(202) 694-1200 or toll free at (800) 424-9530.

Sincerely,

Assistant Staff Director
Audit Division

Attachments:

Audit Report
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Statement for the Record in Audits of
1996 Clinton/Gore and Dole/Kemp Campaigns

Chairman Scott E. Thomas
Commissioner Danny L. McDonald'

Our colleagues, Commissioners Sandstrom, Wold, Elliott and Mason,
recently joined in what must be seen as a very odd Statement of Reasons
regarding the audits of the 1996 Clinton and Dole campaigns. 1 Little is written of
the audits. Instead, the thrust of their statement is a tirade against an innocuous
shorthand reference the Commission coined in Advisory Opinion 1985-142 to
analyze whether party communications are subject to the statutory limits on
support of particular candidates. The energy expended by our colleagues to
savage the Commission's own advisory opinion process is surprising. The
strangest aspect of the Sandstrom ef al. Statement, though, is that it claims to
abhor vagueness but, in the end, is itself very confusing.

We write this Statement to explain the state of the law in this area, and to
clarify that the Sandstrom et al. Statement does not effect a 'sea change' when
analyzing which party communications should be subjected to the statutory limits
on coordinated expenditures. In particular, we wish to emphasize that 'express
advocacy' is not required.

I.

The limits on coordinated expenditures by party committees on behalf of
their candidates have been on the books for over 24 years. They were part of
the Federal Election Campaign Act Amendments of 1974.3 In addition to the

1 Statement of Reasons of Vice Chairman Wold and Commissioners Elliott, Mason and Sandstrom
issued June 24, 1999 (hereinafter "Sandstrom et al. Statement").
2 Fed. Elec. Camp. Fin. Guide (CCH Transfer Binder), ~ 5819.
3 Pub. L. 93-443, 88 Stat. 1263, § 101.



$5,000 per election contribution limit available to all political committees,· parties
have coordinated expenditure allowances permitting additional spending in
connection with the general election campaigns of their candidates. 5

The party coordinated expenditure limits serve an important role in
preventing party donors from having an indirect way of effecting a 'quid pro quo'
arrangement with candidates for federal office-- the link between money and
official government action the statute is designed to prevent. If a party
committee is able to undertake only a limited amount of coordinated expenditure
activity on behalf of a particular candidate, donors or groups of donors will not be
able to expect large-scale donations to the party to result in large-scale spending
by the party on behalf of such candidate. For example, ten banking industry
PACs who donate $15,000 each to a party's House campaign committee and
who are close to a particular House committee chairman running for reelection
would not be able to expect $150,000 in coordinated expenditures by the party
on behalf such candidate because the coordinated expenditure limit would
prevent it.

The direct payment of funds to a candidate's campaign has been treated
as a "contribution"6 subject to the contribution limit. A party's coordinated
payment to a third party on behalf of a candidate has been treated as either an
in-kind "contribution" or a coordinated "expenditure, "7 at the option of the
expending committee. 8 If treated as a coordinated expenditure, the party has to

4 Currently codified at 2 U.S.C. § 441a(a)(2)(A).
511 C.F.R. § 110.7(a)(3), (b)(3). Codified at 2 U.S.C. § 441a(d), the coordinated expenditure
allowance provides:

Notwithstanding any other provision of law with respect to limitations on expenditures or
limitations on contributions, the national committee of a political party and a State
committee of a political party, including any subordinate committee of a State committee,
may make expenditures in connection with the general election campaign of candidates
for Federal office, SUbject to the limitations contained in paragraphs (2) and (3) of this
SUbsection.

Subsections (2) and (3) set forth formulas that in the last presidential election permitted a national
party committee to spend over $12 million on behalf of its presidential candidate, and that in the
1998 congressional elections permitted a national and state party committee each to spend
$32,550 for a House candidate and each to spend amounts ranging from $65,100 in small states
like Wyoming to over $1.5 million in California for a Senate candidate.
62 U.S.C. §431(8).
72 U.S.C. § 431(9).
8 FEC Campaign Guide for Party Committees (1996) at 16. The FEC for many years operated
with a presumption that all party spending was coordinated with the parties' eventual nominees.
11 C.F.R. § 110.7(a)(5), (b)(4) (1996). The Supreme Court invalidated that presumption in
Colorado Republican Federal Campaign Committee v. FEC, 518 U.S. 604 (1996) (hereinafter
"Colorado I"). As a result, only party spending that can be shown to meet the legal test of
'coordination' can be subjected to the limits at 2 U.S.C. § 441a(a)(2)(A) and (d). The legal test for
coordination is set forth at 2 U.S.C. § § 431 (17) and 441a(a)(7)(8) and at 11 C.F.R. § 109.1(b)(4)
and (d)(1).
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keep within the coordinated expenditure limit, but only the party need report the
transaction. 9

Because party committees are primarily in the business of electing
candidates, the Commission has required virtually all party-building activity to be
at least allocated so that indirect federal candidate support is not paid for with
funds not permitted under federallaw. 10 At the same time, recognizing party
committees sometimes undertake generic party-building activities that may help
their candidates only in a general way-- a way that should not result in a
contribution to or coordinated expenditure on behalf of a particular candidate-­
the Commission has tried to clarify when a party activity need not be subjected to
a candidate-specific limitation. Thus, the Commission has specified at 11 C.FR.
§ 106.1 (c) that an expenditure for rent, personnel, overhead, general
administrative costs, educational campaign seminars, training of campaign
workers, or registration or get-out-the-vote drives need not be attributed to
individual candidates unless the expenditure is "made on behalf of a clearly
identified candidate, and the expenditure can be directly attributed to that
candidate."

When identifying which party activities fall under the candidate-specific
limits, though, the Commission must deal first and foremost with the underlying
statutory terms. A "contribution" is a payment or gift of value made "for the
purpose of influencing any election for Federal office."11 A coordinated
"expenditure" is a payment, advance or gift of anything of value made "for the
purpose of influencing any election for Federal office" and "in connection with the
general election campaign" of a candidate for Federal office. 12

Over the years, the Commission has grappled with the difficult factual
distinctions that make a party communication a generic party-building
expenditure on the one hand, or an in-kind contribution or coordinated
expenditure on the other. The best-known instances were Advisory Opinion
1984-1513 and the aforementioned Advisory Opinion 1985-14. In each of those
opinions, the Commission analyzed the facts according to the basic underlying
statutory provisions cited above.

In Advisory Opinion 1985-14, the Commission developed a shorthand
reference to the legal analysis to be used. Instead of repeating the statutory
phrases, "for the purpose of influencing" and "in connection with," the
Commission described the process as a search for whether the communication

911 C.F.R § 104.3(a)(3)(iii).
'°11 C.F.R. § 106.5.
11 2 U.S.C. § 431(8).
12 2 U.S.C. §§ 431(9) and 441a(d).
13 Fed. Elec. Camp. Fin. Guide (CCH Transfer Binder), 1[5766
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contained an "electioneering message." 14 The Commission then cited a
Supreme Court decision for further guidance as to what was meant by
"electioneering message."15 There, the Court simply described its view of the
reach of the corporate and union prohibition at 2 U.S.C. § 441b: whether a
communication is "designed to urge the public to elect a certain candidate or
party."1B This phrasing, of course, is Virtually indistinguishable from the "for the
purpose of influencing any election for Federal office" language at the heart of
any "contribution" or "expenditure" inquiry. Thus, at most, the Commission in
Advisory Opinion 1985-14 was paraphrasing the statutory language underlying
any coordinated party expenditure analysis.

II.

Our colleagues grossly overstate the significance of the "electioneering
message" phrase and then gyrate into an inappropriate constitutional hypothesis
regarding the vagueness of that phrase and other phrases used in Advisory
Opinions 1984-15 and 1985-14. Along the way, they grumble about perceived
improper rulemaking through the advisory opinion process.

A.

Dealing with the last 'red herring' first, to our knowledge no commissioner
has been confused about the legal effect of advisory opinions. While advisory
opinions clearly have binding consequences, the statute is clear that general
rules of law have to emanate from the statute or from regulations of the
Commission. 17 Nonetheless, our colleagues seem convinced that the
Commission's use in Advisory Opinions 1984-15 and 1985-14 of paraphrases
and synonyms for the statutory test was, in fact, the creation of a new
substantive rule of law.1s The reality, of course, is that there are only so many
words in the English language, and after citing the underlying statutory
provisions, the Commission simply attempted to explain the legal test in other
helpful ways.19

14 Fed. Elec. Camp. Fin. Guide (CCH Transfer Binder), 115819 at 11,185.
'5 United States v. United Auto Workers, 352 U.S. 567 (1957) (hereinafter "UAW').
'6 Id. At 587.
17 2U.S.C. §437f(b).
,. At one point our colleagues call the phrases used a "test" and at other times they refer to them
as an "amalgam." Sandstrom et al. Statement at 2 and 4.
'9 Lest our colleagues be struck down by a bolt of lightning for insinuating they would never stoop
to helpful descriptions of the underlying statutory and regulatory provisions, they should concede
that only recently in AdVisory Opinion 1999-11, they engineered a description of the statute's
reach that depended on whether there was "any campaign activity" at the event in question. See
Memorandum from Commissioner Sandstrom, Agenda Doc. No. 99-61-A; Advisory Opinion 1999­
11 (unpublished) at 3.
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Thus, our colleagues have felled a demon they didn't need to imagine in
the first place. The regulated community has had notice of the underlying
statutory provisions at 2 U.S.C. §§ 431(8) and (9) and 441a(d) all along.
Advisory Opinions 1984-15 and 1985-14 neither expanded nor diminished those
underlying rules of law.

Interestingly, our colleagues do not purport to supersede Advisory.
Opinions 1985-14 and 1984-15, but rather disagree with the phrasing of the legal
analysis therein. We take that to mean the Commission's conclusions regarding
specific proposed ads in those opinions still serve as valid legal precedent in
terms of the underlying statute. For example, a party committee that ran ads
under materially indistinguishable circumstances could 'rely upon' the
conclusions reached by a majority of commissioners in those opinions in
determining whether the ads would be a coordinated expenditure or not. 20 This
rightly diminishes the negative impact of our colleagues' statement and suggests
only that the Commission cease using the pesky "electioneering message"
phrase when explaining its interpretations under the statute.

We must address our colleagues' suggestion that an advisory opinion
may not be used as a "sword of enforcement." Sandstrom et al. Statement at 3.
Apparently, they disregard the statutory language quoted in the previous
footnote. Someone who receives an advisory opinion that certain conduct would
be illegal, as well as anyone in materially indistinguishable circumstances, surely
may 'rely on' that legal conclusion to file a complaint against someone else
engaging that conduct. Essentially, that is what happened when Democratic
Party representatives received a response in Advisory Opinion 1985-14 that
certain targeted communications attacking a likely opponent would be
coordinated expenditures subject to limit. Other Democratic Party
representatives then filed a complaint against the Colorado Republican Party
regarding certain ads that attacked the likely Senate nominee, Tim Wirth. That
enforcement case became the subject of the Supreme Court's decision in
Colorado I, supra.

Our colleagues may have missed the fact that the 10th Circuit in that
case upheld the FEC's use of Advisory Opinion 1985-14 (even its
"electioneering message" phrase) to bolster its c1aimY Although the Supreme
Court vacated the 10th Circuit's opinion on other grounds, Colorado I, this is a
strong indication advisory opinions can be used as a "sword."

20 The statute provides that any advisory opinion rendered by the Commission "may be relied
upon" by the person to whom the opinion is issued or by "any person involved in any specific
transaction or activity which is indistinguishable in all its material aspects ...." 2 U.S.C. §
437f(c)(1 ).
21 FEC v. Colorado Republican Federal Campaign Committee, 59 F. 3d 1015 (101h Cir. 1995).
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This proposition is supported by a 9th Circuit decision, a case our
colleagues cite but misconstrue.22 There, in a successful enforcement action
against a committee that accepted excessive contributions, the FEC used its
advisory opinion precedent as a "sword," and the court specifically sanctioned
this approach.23

The courts have strongly indicated the Commission is bound to apply its
advisory opinion precedent consistently.24 We caution our colleagues not to get
so agitated over the use of paraphrases and shorthand references in prior
advisory opinions that they issue statements undermining the ability of the
agency to enforce the law.

B.

Our colleagues go well beyond their role as commissioners by opining
about the possible unconstitutional vagueness and overbreadth of the words
"electioneering message."25 First, as just explained, everyone should agree that
"electioneering message" is not a rule of law and, hence, it is not the proper
focus of any constitutional debate. Second, even if it were, Commissioners are
not members of the judiciary entitled to render their own rules unconstitutional.26

It is one thing to interpret the statute in an advisory opinion, or to interpret the

22 FEC v. Ted Haley Congressional Committee, 852 F.2d 1111, 1115 (9'h Cir. 1988) (hereinafter
"Haley") ("interpretation of FECA by the FEC through its regulation and advisory opinions is
entitled to due deference and is to be accepted by the court unless demonstrably irrational or
clearly contrary to the plain meaning of the statute").
23 We cannot fathom our colleagues' attempt to distinguish Haley. They appear to argue the
court's reliance on advisory opinions is insignificant because there happened to be a relevant
regulation to apply as well. Sandstrom et a/. Statement at 4, n. 9. As our colleagues well know,
the existence of a regulation is not essential to the legal value of an advisory opinion. The law, 2
U.S.C. § 437f(a), specifically contemplates adVisory opinions applying the statute as well-- just as
was the case in Advisory Opinions 1984-15 and 1985-14. As precedent, such opinions may be
"relied upon" just as much as advisory opinions applying a regulation. 2 U.S.C. § 437f(c).
24 See Common Cause v. FEC, 676 F. Supp. 286 (D.D.C. 1986) (certain FEC commissioners,
including Commissioner Elliott, ordered to issue statement of reasons in dismissed enforcement
case where advisory opinion precedent seemingly inconsistent); Common Cause v. FEC, Fed.
Elec. Camp. Fin. Guide (CCH Transfer Binder), 119263 (D.D.C. 1988) (related case noting, "The
importance of respect for the Rule of Law ... requires that courts be vigilant to ensure that in the
process 'prior policies and standards are being deliberately changed, not casually ignored.''').
25 Sandstrom et a/. Statement at 4.
26 Commissioners have an obligation to seek compliance with the statute passed by Congress. 2
U.S.C. § 437c(b)(1). The D.C. Circuit has stated, "[A]dministrative agencies ... cannot resolve
constitutional issues." American Coalition for Competitive Trade v. Clinton, 128 F.3d 761, 766 n. 6
(D.C. Cir. 1997). See also, Gilbert v. National Transportation Safety Board, 80 F.3d 364,366-67
(9th Cir. 1996) ("challenges to the constitutionality of a statute or a regulation promulgated by an
agency are beyond the power or the jurisdiction of an agency").
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statute through a clarifying regulation. 27 It is altogether different to opine that a
mere shorthand reference used to paraphrase the statute is unconstitutional. 28

That said, we believe it important to note a fundamental flaw in our
colleagues' 'judicial detour.' Their reliance on Supreme Court analysis of
independent spending provisions is simply inapposite. In the area of
coordinated expenditures, there is no basis for applying the "express advocacy"
standard created in Buckley29 and FEC v. Massachusetts Citizens for Life30

where independent disbursements were at issue. Indeed, Buckley could not
have been clearer that its "express advocacy" test did not apply to coordinated
expenditures. When analyzing former 18 U.S.C. § 608(e), the independent
expenditure limit struck down by the Court, the per curiam opinion noted:

The parties defending § 608(e)(1) contend that it is necessary to prevent
would-be contributors from avoiding the contribution limitations by the
simple expedient of paying directly for media advertisements or for
other portions of the candidate's campaign activities. They argue that
expenditures controlled by or coordinated with the candidate and his
campaign might well have virtually the same value to the candidate as a
contribution and would pose similar dangers of abuse. Yet such
controlled or coordinated expenditures are treated as contributions
rather than expenditures under the Act. [footnote omitted] Section

27 The D.C. Circuit has noted that the adVisory opinion process provides an opportunity "to reduce
uncertainty or narrow the statute's reach" and that "the susceptibility of the [Federal Election
Campaign Act] to challenge on the grounds of vagueness has consequently been reduced."
Martin Tractor Co. v. FEC, 627 F.2d 375, 386 (D.C. CiL), cert. denied, 449 U.S. 954 (1980).
28 This would apply, as well, to our COlleagues' constitutional analysis of other phrases used at one
time or another by the Commission to explain the application of the underlying statutes, such as
whether the communication would "tend to diminish support for one candidate and garner support
for another candidate." Sandstrom et at. Statement at 4, n. 11, discussing Advisory Opinion 1984­
15.

We are baffled by our colleagues' suggestion that the Supreme Court's phrase in UAW
("designed to urge the public to elect a certain candidate or party") is but "charming" and of little
"practical use" because it dates back to the days of a '57 Chevy. Sandstrom et a/. Statement at
5, n. 13. That might explain why the old case of Marburv v. Madison, 5 U.S. 137, 178 (1803) (It is
for Article III jUdges to consider constitutional disputes and "say what the law is."), is of little value
to them. More importantly, because the phrasing used in UAW is so close to the current language
of the statute governing coordinated expenditures ("for the purpose of influencing any election for
Federal office"), we hope our colleagues are not suggesting the latter is unconstitutionally vague.
In Buckley v. Va/eo, 424 U.S. 1(1976), the Court made crystal clear that it viewed the phrase "for
the purpose of influencing" in the context of coordinated expenditures to be free of constitutional
vagueness concerns ("We construed [the term 'contribution' which relies on a 'for the purpose of
influencing' test] to include ... expenditures placed in cooperation with or with the consent of a
candidate. . .. So defined, 'contributions' have a SUfficiently close relationship to the goals of the
Act, for they are connected with a candidate or his campaign."). 424 U.S. at 78, referring back to
n. 24 at 23.
29 424 U.S. at 42-44, 76-82.
30 479 U.S. 238, 249-50 (1986) (hereinafter "MCFL").
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608(b)'s contribution ceilings ... prevent attempts to circumvent the Act
through prearranged or coordinated expenditures amounting to disguised
contributions. By contrast, § 608(e)(1) limits expenditures for express
advocacy of candidates made totally independently of the candidate
and his campaign.31

Similarly, in MCFL, the Court made clear that its "express advocacy" construction
need only apply to the provision in 2 U.S.C. § 441 b "that directly regulates
independent spending."32

III.

We can only hope our colleagues' statement does not get misconstrued
by the regulated community and the courts. We note with interest, for example,
that one business day after our colleagues' statement was circulated at the
Commission, counsel for the defendant in FEC v. Christian Coalition33 filed a
pleading suggesting its relevance to the issue in that case: whether a
corporation made in-kind contributions or independent expenditures prohibited
under 2 U.S.C. § 441b. In fact, no allegation in that case involves a claim that
depends on the phrase "electioneering message."34

31 424 U.S. at 46,47. See also Buckley at 78-80 (defining coordinated expenditures as
"contributions" and defining non-coordinated "expenditures" covered by former 2 U.S.C. § 434(e)
to reach only communications containing 'express advocacy').
32 479 U.S. at 249.
33 No. 96-1781 (D.D.C., filed 1996).
34 Interestingly, the Commission passed a regulation in 1995 that implements 2 U.S.C. § 441b as it
relates to certain voter guides. It uses the phrase "electioneering message." Specifically, for
voter gUides prepared with the candidates' cooperation and participation, the regulation specifies
that such guides "shall not score or rate the candidates' responses in such way as to convey an
electioneering message." 11 C.F.R. § 114.4(c)(5)(ii)(E). As it post-dates the activities at issue in
FEC v. Christian Coalition, supra, it should not enter the debate there, but that has not stopped
the defendant's counsel. For activities properly sUbject to this regulation, we can only ponder
what our colleagues will say.
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The confusion generated by our colleagues is regrettable. While the
Commission's efforts to apply the in-kind contribution and coordinated
expenditure provisions in the statute must focus, as always, on the words of the
statute, surely a great deal of energy now will be expended on what to make of
the banning of the innocuous "electioneering message" phrase. The answer is,
"not much." Sadly, a lot of explaining will be required to get there.

Date
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FEDERAL ELECTION COMMISSION
WASH INC TON. 0 C 2U4bJ

STATEMENT OF REASONS of
VICE CHAlRMA.l'l DARRYL R. WOLD and

COMMISSIONERS LEE ANN ELLIOTT,
DAVID M. MASON and,
KARL J. SANDSTROM

On The Audits Of
"DOLE FOR PRESIDENT COMMITTEE, INC." (pRIMARY),

"CLINTON/GORE '96 PRIMARY COMMITTEE, INC.,"
"DOLEIKEMP '96, INC." (GENERAL),

"DOLEIKEMP '96 COMPLIANCE COMMITTEE, INC'~ (GENERAL),
"CLINTON/GORE '96 GENERAL COMMITTEE, INC.," and

"CLINTON/GORE '96 GENERAL ELECTION
LEGAL AND COMPLIANCE FUND"

Pursuant to 26 U.S.C. §§ 9038(a) and 9007(a), the Federal Election Commission
("the Commission") audited the "Dole For President Committee, Inc.," the "Clinton/Gore
'96 Primary Committee, Inc.," "DolelKemp '96, Inc.," the "DolelKemp '96 Compliance
Committee, Inc.," the "Clinton/Gore '96 General Committee, Inc." and the "Clinton/Gore
'96 General Election Legal And Compliance Fund." In doing so, our Audit Division and
Office of General Counsel (collectively the "staff') analyzed media advertisements the
Democratic and Republican National Committees (collectively "the parties") ran during
1995 and 1996. The purpose ofthis analysis was to determine whether the cost ofthese
advertisements constituted in-kind contributions (coordinated expenditures) by the parties
on behalf of their respective presidential candidates' committees (which, among other
things, could have caused the presidential committees to exceed their primary or general
election spending limits in violation of2 U.S.C. § 44Ia(b».

In analyzing these advertisements, I the staffexamined their content for the
presence of two factors to determine whether the advertisement were "for the purpose of
influencing" an election for Federal office, as that phrase is used in 2 U.S.C. § 431 (8)(A)
("contribution") and (9)(A) ("expenditure"): Whether the advertisements referred to a
"clearly identified candidate" and whether they contained an "electioneering message."2

J See. e.g., "Report of the Audit Division on the Dole For President Committee, Inc. (Primary)" ("Report
on DFP"), Agenda Document 98-87, 11/19/98 at 14 & 50; "Report of the l\udit on Clinton/Gore '96
Primary Committee, Inc." ("Report on CGP"), Agenda Document 98-85, 11/19/98 at 10,32-35 & 36-38.
2 The staff cited Advisory Opinions ("AO")1984-15 and 1985-14 as the authority for using "electioneering
message" as a test of the content of a communication. Only AO 1985-14 used that phrase, and it did so in
erroneously concluding that the Commission had employed the "electioneering message" test in AO 1984.
15, see AO 1985-15 at 7; in fact, those words never appear in AO 1984-15. See footnote eleven, infra, for
a discussion of the problems with the staffs interpretation of these opinions.



Because the stafffound that both factors were present/ the staff recommended that the
Commission detennine that the costs of the advertisements were in-kind contributions
from the parties to their respective presidential campaign committees.4 The staffalso
recommended that the Commission detennine that the applicable spending limits were
exceeded based in part on the cost of the advertisements, and that the Commission require
a repayment ofpresidential matching funds. For various reasons, the Commissioners
unanimously rejected the staff's repayment recommendations.

We write here to express our disagreement with the use of "electioneering
message" as a test to detennine whether communications are "for the purpose of
influencing" elections and, therefore, constitute expenditures or contributions under the
Federal Election Campaign Act ("FECA"). Specifically, we agree that: (1) The phrase
"electioneering message" cannot serve as a substantive test to describe the content of
communications that are "for the purpose ofinfluencing" an election because it is derived
only from advisory opinions and is not found either in the FECA or in regulations
promulgated by the Commission in accordance with the rulemaking procedures specified
in the FECA; and (2) The phrase "electioneering message" cannot be used as a shorthand
expression ofthe Commission's interpretation ofthe statutory standard of "for the
purpose of influencing" an election because the advisory opinions from which the phrase
is drawn do not convey a clear and consistent application of the statutory standard, and
the phrase, standing alone, is both too vague and too broad to have a sufficiently definite
meaning. Therefore, we conclude that the phrase "electioneering message" should not be
used to describe the content ofcommunications which the Commission would detennine
to be "for the purpose of influencing" an election to Federal office.

Procedural Defects With Employing The "Electioneering Message" Standard

Congress included an express prohibition in the FECA against the Commission
using advisory opinions to establish rules of conduct. SUbpart (b) of 2 U.S.c. § 437[, the
section governing the use of such opinions, provides that the Commission may employ
rules oflaw that are not set forth in the FECA only ifit complies with the procedures set
forth in 2 U.S.C. § 438(d) in promulgating them.s By necessary implication, subpart (b)
of § 437fprohibits the Commission from using advisory opinions as rules oflaw, for the

3 See. e.g., Report on DFP, Agenda Document 98-87,11/19/98 at 50; Report on COP, Agenda Document
98·85, 11/19/98 at 38.
4 See. e.g., Report on DFP, Agenda Document 98-87, 11/19/98 at 52; Report on COP, Agenda Document
98-85, 11/19/98 at 43.
S See id. at § 437f(b) ("Any rule of law which is not stated in this Act or in chapter 95 or chapter 96 of title
26 may be initially proposed by the Commission only as a rule or regulation pursuant to procedures
established in section 438(d) of this title."); United States Defense Committee v. Federal Election
Commission, 861 F.2d 765,771 (2" Cir. 1988) (USDC) (citing 2 U.S.C. § 438(d)) ("A rule oflaw may
initially be proposed by the Commission only as a rule or regulation pursuant to very elaborate procedures
involving submission of the rule or regulation to the Congress.").
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Commission does not follow the requirements of2 U.S.c. § 438(d) in drafting such
opinions; instead, it follows the requirements of § 437f."

As a result, the Commission may not use advisory opinions as a substitute for
rulemaking. Rulemaking is not simply the preferred method for filling in gaps in the
FECA. It is the required method. 2 U.S.C. § 437f(b), note five, supra. Where the law is
of uncertain application, advisory opinions cannot be used as a sword of enforcement.
See generally id. The regulated community can, however, use advisory opinions as
shields against Commission enforcement actions in appropriate circumstances. 2 U.S.C.
§ 437f(c).

Advisory opinions are binding only in the sense that they may be relied on
affirmatively by any person involved in the specific transaction or activity
discussed in the opinion or in any materially indistinguishable transaction or
activity.... On the other hand, to the extent that the advisory opinion does
not affirmatively approve a proposed transaction or activity, it is binding on
no one-not the Commission, the requesting party, or third parties. 7

This reading of the FECA's rulemaking requirements, of course, does not prevent
the Commission from enforcing the FECA in novel or unforeseen circumstances. It only
requires that, absent controlling regulations or the authoritative interpretations of the
courts, the Commission's enforcement standard be the natural dictate ofthe language of
the statute itself.8

The threshold problem with the "electioneering message" standard, then, is that it
is not a rule. It is only a shorthand phrase that purports to describe the Commission's
reasoning in two advisory opinions. See note two, supra. The phrase is not defined in
either of those opinions. In fact, it does not appear at all in one of them. Rather than
being promulgated pursuant to the requirements of the FECA (see 2 U.S.C. §§ 438(d) and

"See 2 U.S.c. § 437f(b) ("... No opinion of an advisory nature may be issued by the Commission or any
of its employees except in accordance with the provision of this section [i.e., § 4371].").
7 USDC, 861 F.2d at 771 (emphasis added) (citing 2 U.S.C. §§ 438(d) and 437f(b)&(c)); see also Weber v.
Heaney. 793 F. Supp. 1438, 1452 n. 9 (D. Minn 1992) (" ... Commission advisory opinions are binding in
the sense that they may be relied upon affirmatively by any person involved in the specific transaction or
activity discussed in the opinion or in any materially indistinguishable transaction or opinion."), aff'd. 995
F.2d 872 (8'h Cir. 1993); Stockman v. Federal Election Commission. 138 F.3d 144.149 n. 9 (5'" Cir. 1998)
(same). Some argue that Orloski v. Federal Election Commission. 795 F.2d 156 (D.C. Cir. 1986), supports
the contrary conclusion. Unlike USDC, however, Orloski did not address the FECA's clear prohibitions on
using advisory opinions as rules of conduct. Instead, Orloski analyzed the advisory opinions implicated
there for purposes of determining whether the Commission's interpretation of the FECA was reasonable
and consistent and thus should be accorded deference. 795 F.2d at J64-167.
8 See Sullivan v. Everhart, 494 U.S. 83, 89 (1990) (Scalia, J.) (quoting Chevron U.S.A .. Inc. v. Natural
Resources Defense Council. bic.. 467 U.S. 837, 843 (1984) and National Labor Relations Board v. Food
and Commercial Workers, 484 U.S. 112, 123 (1987)) (,"[I]fthe statute is silent or ambiguous with respect
to the specific issue, the question for the court is whether the agency's answer is based on a permissible
construction of the statute,' that is, whether the agency's construction is 'rational and consistent with the
statute. ''').
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437f(b) & (e), the "electioneering message" standard is an amalgam of these advisory
opinions. Even at that, it is not the most natural, let alone the only reasonable, reading of
those opinions. In fact, it is difficult to draw any clear meaning from a comparison or
combination ofAOs 1984-15 and 1985-14 (see "Substantive Difficulties," infra).

As a result, the regulated community most likely does not have notice as to how
this standard will govern its conduct, and it certainly did not have an opportunity to
comment on whether it should. Because of its procedural infirmities, the Commission
may not employ the phrase "electioneering message" as expressing a general rule for
determining whether communications are "for the purpose of influencing" a federal
election.·

Substantive Difficulties With The "Electioneering Message" Standard

Apart from its procedural infirmities, the "electioneering message" standard
suffers from serious problems of vagueness and overbreadth. As presented by the staff, a
communication satisfies this standard if it includes statements which are "designed to
urge the public to elect a certain candidate or party,'O or which would tend to diminish
support for one candidate and garner support for another candidate." See, e.g., Report on
DFP, Agenda Document 98-87,11119/98 at 14 (citing AO 1984-15); Report on CGP,
Agenda Document 98-87, 11119/98 at IO (citing AO 1984-15).11

• Democratic Congressional CampaIgn Committee v. Federal Election Commission, 645 F. Supp. 169
(D.D.C. 1986), aff'd in part and rev 'd in part, 831 F.2d 1131 (D.C. CiL 1987) (DCCC) and Federal
Election Commission v. Ted Haley Congressional Committee, 852 F.2d 1111 (9'h CiL 1988) (Haley) do not
affect this conclusion. In DCCC, the Commission dismissed a complaint, contrary to the recommendation
of its General Counsel, without providing a statement of reasons for domg so when it appeared the
complaint alleged activity that satisfied the "electioneering message" standard. 645 F. Supp. at 170-171.
The Court, in an action brought pursuant to 2 U.S.c. § 437g(a)(8), was faced with the question of whether
the Commission had acted "contrary to law" for appearing to disregard its "electioneering message" test
without articulating any reason for doing so, id. at 171-174; the Court was not faced with the issue here:
whether thattesl, itself, was validly established. In Haley, the Court noted that the Commission's
interpretation of the FECA in its regulations and advisory opinions was entitled to due deference. 852 F.2d
at 1115. But all the advisory opinions to which that Court referred interpreted a Commission regulation,
id. at 1114-1115; they did not attempt to circumvent the FECA's clear requirement that for rules of
conduct, the Commission have a regulation. See also Federal Election Commission v. Legi-Tech. 967 F.
Supp. 523, 529-530 (D.D.C. (997) (Commission advisory opinions interpreted regulation).
'0 The staff cites AO 1984-15 as authority for this phrase. This phrase, however, comes from 1985-14. See
id. at 7 (citing United States v. United Auto Workers. 352 U.S. 567, 587 (1957)).
11 There is substantial question as to whether the staffs analysis properly characterizes AO 1984-15. While
that opinion uses the phrases "diminish support" and "gamer support," id. at 5, it concludes that
advertisements which clearly identif'y presidential candidates of one party and include exhortations to
"vote" for another party "effectively advocate the defeat of a clearly identified candidate." /d. Whatever
distinction there may be between "effectively" and "expressly" advocating, the facts presented in that
advisory opinion bear similarities to the facts in Federal Election Commission v. Massachusetts Citizens for
Life. Inc.. 479 U.S. 238 (1986) (MCFL), and the Commission's conclusion in AO 1984-15 and the court's
conclusion in MCFL can be read consistently. The staff suggests an extremely broad interpretation of AO
1984-15, citing the phrase "dimish [or] gamer support." See Reports on DFP & CGP. supra. That
opinion's facts, however, suggest a more narrow, and more natural, construction, similar to MCFL.
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Such formulations, the Supreme Court has held, offend the First Amendment. ]n
Buckley v. Valeo, 424 U.S. I, 42-44 (1976), the High Court held as impermissibly vague
the "relative to ... advocating the election or defeat of [a clearly identified) candidate"
standard in 18 U.S.C. § 608(e) (1970) ofthe original FECA. The "diminish support for
one candidate" prong--like the "relative to" standard in the original FECA- is especially
problematic because "the distinction between discussion of issues and candidates and
advocacy ofelection or defeat ofcandidates may often dissolve in practical application."
Buckley, 424 U.S. at 42 (emphasis added)."

The factual question ofwhat a particular statement was designed to do also gives
rise to vagueness problems. The fact that the term "electioneering" and the phrase
"designed to urge the public to elect a certain candidate or party" were plucked out of
context from a four-decade old Supreme Court opinion (United States v. Auto Workers,
352 U.S. 567 (1957) (UA W)) does not resolve the question. 13 First, it is clear that UA W
was not enunciating a constitutionally-permissible standard for regulating speech, but
describing a particular communication in the course of an opinion explicitly refusing to
reach a ruling on the constitutionality of regulating the specific speech'so described. See
id. at 591 (internal citation omitted) ("Clearly in this case it is not absolutely necessary to
a decision to canvass the constitutional issues."). Second, the speech at issue in UAW
included specific endorsements of candidates. Id. at 584. Third, the per curiam opinion
in Buckley cites the dissent in UAW, see 424 U.S. at 43 (citing UAW, 352 U.S. at 595-596
(Douglas, J., dissenting)), which had urged that the FECA's predecessor statute be
declared unconstitutional as applied to the electioneering speech at issue in UA W.

The relationship, if any, of the two prongs of the "electioneering message" test
underscores the test's vagueness. Read narrowly, "urge the public to elect a candidate,"
AD 1985-14 at 7, could be construed as equivalent to communications "that expressly

12 The "relative to" standard, on its face, was thus unhelpful in distinguishing between these two types of
speech. Id. As a result, to allow unfettered issue discussion while regulating candidate advocacy, the
government, under this standard, had to attempt to divine the speaker's intent. Jd at 43. This. the Court
noted. would not only be difficult, but dangerous.

Whether words intended and designed to fall short of invitation would miss that mark is a
question both of intent and effect. No speaker, in such circumstances, safely could
assume that anything he might say upon the general subject would not be understood by
some as an invitation. In short, the supposedly clear-cut distinction between discussion,
laudation, general advocacy, and solicitation puts the speaker in these circumstances
wholly at the mercy of the varied understanding of his hearers and consequently of
whatever inference may be drawn as to his intent and meaning. Such a distinction offers
no security for free discussion. In these conditions, it blankets with uncertainty whatever
may be said. It compels the speaker to hedge and trim.

Id. (quoting Thomas v. Collins•. 323 U.S. 516, 535 (1945)). The second prong of the "electioneering
message" test--given its "diminish (candidate] support" focus--requires the same difficult and dangerous
subjective inquiry.
Il Like a '57 Chevy, a dated Supreme Court opinion may be channmg. but often requires substantial
restoration to be of practical use.
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advocate the election or defeat of a clearly identified candidate." Federal Election
Commission v. Massachusetts Citizens For Life, Inc., 479 U.S. 238, 249-250 (1986)
(quoting Buckley, 424 U.S. at 80). In contrast, there is virtually nothing which could be
said about a candidate for federal office which might not be interpreted as "diminish[ing]
support for one candidate [or] gamer[ing] support for another candidate." See, e.g.,
Report on DFP, Agenda Document 98-87, 11/19/98 at 14 (citing AO 1984-15); Report
on CGP, Agenda Document 98-87, 11/19/98 at 10 (citing AO 1984-15).

The "electioneering message" test is also unconstitutionally overbroad for related
reasons. As the Buckley Court observed,

[c]andidates, especially incumbents, are intimately tied to public issues
involving legislative proposals and governmental actions. Not only do
candidates campaign on the basis of their positions on various public
issues, but campaigns themselves generate issues of public interest.

424 U.S. at 42. Regulation of any statement which" diminishes [or garners] support for
[a] candidate," AO 1984-15 at 5, would encompass, then, virtually any meaningful
utterance identifying a candidate.

The vagueness and overbreadth problems ofthe "electioneering message" and
"relative to" standards are thus two sides ofthe same counterfeit coin. They are vague
because it is not clear when they encompass issue discussion and not candidate advocacy.
They are overbroad because, given the nature ofcampaigning, they will inevitably
encompass both. For the same substantive reasons that the Supreme Court held the
"relative to" standard in the FECA to be unconstitutional, the Commission may not
employ "the electioneering message" standard. Even in the context of coordinated, or
presumably coordinated, communications in which the "electioneering message" test has
generally been proposed (see 11 C.F.R. § 114.4(c)(5)(ii)(B)(2)(E) (regulation of voter
guides», the Commission may not ignore these constitutional requirements.

Conclusion
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Given the procedural and substantive infirmities with the "electioneering
message" standard, the Commission may not employ it in administering the FECA, the
Presidential Primary Matching Payment Account Act, the Presidential Election Campaign
Fund Act, or its own regulations.
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