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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
The 1996 Democratic National )
Convention Committee, Inc. ) LRA #471
)
)
)
STATEMENT OF REASONS

On April 13, 2000, the Federal Election Commission (the “Commission’) determined that
the telephone expenses paid by Chicago’s Committee for *96 (the “Host Committee”) and the
City of Chicago on behalf of the 1996 Democratic National Convention Committee, Inc.

(the “Convention Committee”) are permissible expenses under 11 C.F.R. §§ 9008.52(c)(1)(v)
and 9008.53(b)(1) and thus, the telephone expenses are not in-kind contributions to the
Convention Committee that count against the Convention Committee’s expenditure limit.

11 C.F.R. § 9008.8(b)(1). The Commission also determined that there is no repayment due by
the Convention Committee and the Democratic National Committee (the “DNC”) to the United
States Treasury. This Statement of Reasons sets forth the legal and factual basis for the
Commission’s determination that no repayment is due. 11 C.F.R. § 9007.2(c)(3).

L BACKGROUND

On June 6, 1995, the Convention Committee registered with the Commission as a
national convention committee of the Democratic Party. The Convention Committee received
$12,364,000 in public funds under the Presidential Election Campaign Fund Act. 26 U.S.C.

§§ 9001-9013. After the Convention was completed, the Commission conducted an audit and

examination of the Convention Committee’s receipts and disbursements, as provided in the



Presidential Election C'ampaign Fund Act and the Commission regulations. Attachment A;
26 U.S.C. § 9008(g); 11 C.F.R. § 9008.11.

The Host Committee was established to serve as a host committee for the Democratic
National Convention pursuant to 11 C.F.R. §§ 9008.50 - 9008.54. The Host Committee did not
receive any public funds pursuant to Title 26 of the United States Code. However, the Host
Committee received $21,481,973 from other sources, and it spent $20,960,388 in connection
with the 1996 Democratic National Convention.'

On August 7, 1997, the Commission’s Audit staff held an exit conference with the
Convention Committee to discuss preliminary findings and recommendations based upon
information obtained during the audit that the Audit staff planned to submit to the Commission
for approval. See 11 C.F.R. §§ 9008.11, 9038:1(b)(2)(iii) and 9007.1(b)(2)(iii). The Audit
Division’s preliminary findings and recommendations were contained in an Exit Conference
Memorandum (“ECM”). See id. In the ECM, the Audit staff identified payments to Ameritech

| totaling $512,637 from the Host Committee and $105,621 from the City of Chicago for local
telephone charges related to Convention Committee telephone numbers or accounts assigned to
the Convention Committee. Attachment A at 11. The Audit staff also identified payments to
AT&T totaling $87,688 from the Host Committee and $20,889 from the City of Chicago for long
distance charges related to Convention Committee telephone numbers or accounts assigned to the
Convention Committee. /d. Memoranda from the Host Committee also attributed the

expenditures for telephone charges to the Convention Committee. /d.

! Pursuant to 11 C.F.R. § 9008.54, the Commission audited the Host Committee, and the receipts and

expenditures stated above are as of March 31, 1997, the effective date of the Audit Report. The Commission
approved the Host Committee’s Audit Report on June 25, 1998.



The Audit staff requested that the Convention Committee provide documentation that

the telephone charges were a permissible host committee expense pursuant to 11 C.F.R.

§ 9008.52(¢c). Id. The Audit staff also cited the Explanation and Justification for 11 C.F.R.

§ 9008.52, 59 Fed. Reg. 33614 (June 29, 1994), which states that the revised rules do not permit
host committees to pay for the convention committee’s or the national party’s overhead expenses
for the convention. /d. at 10. Finally, the Audit staff concluded that the telephone charges were
an overhead expense of the convention, and did not promote the City of Chicago or prepare the
convention site. Id. at 12.

On October 21, 1997, the Convention Committee filed its written response to the ECM.
The Convention Committee stated that it interpreted 11 C.F.R. § 9008.52(c) to permit the Host
Committee to pay for telephone service charges for the convention, and that the regulation does
not distinguish between the costs of office telephones and the costs of using the telephones.
Attachment A at 11. Moreover, the Convention Committee argued that the Explanation and
Justification for 11 C.F.R. § 9008.52 should not be given precedence over the plain language of
the regulation, and that the language of the Explanation and Justification is ambiguous. /d.

On June 25, 1998, the Commission approved the Audit Report of the Convention
Committee, including a determination that the Host Committee made in-kind contributions
totaling $600,325 to the Convention Committee, and the City of Chicago made in-kind
contributions totaling $126,510. Id. Thus, the Commission determined that the Convention
Committee should make a repayment of $726,835 to the United States Treasury for the in-kind
contributions received from the Host Committee and the City of Chicago. /d. at 12; 26 U.S.C.

§ 9008(h); 11 C.F.R. § 9008.12(b)(3).
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On September é, 1998, the Convention Committee submitted legal and factual materials
to demonstrate that no repayment is required to be paid to the United States Treasury.
Attachment B;* 11 C.F.R. § 9007.2(c)(2)(1). The Convention Committee also requested an
opportunity to address the Commission in open session pursuant to 11 C.F.R. § 9007.2(c)(2)(ii).
Attachment B at 1. On November 8, 1998, the Commission granted the Convention
Committee’s request for an oral hearing, which was held on January 13, 1999. Attachment D.
Within five days after the oral hearing, the Convention Committee submitted a supplemental
submission. Attachment E.

IL CONVENTION COMMITTEE’S RESPONSE TO THE REPAYMENT

DETERMINATION

The Convention Committee disputes the repayment determination based Lon the
conclusion that telephone charges paid by the Host Committee and the City of Chicago are in-
kind contributions to the Convention Committee. Attachment B at 1. The Convention
Committee states that there should be no repayment because the Commission did not provide
“fair notice” that 11 C.F.R. § 9008.52(c) prohibited a host committee’s payment of telephone
service charges. Id. at 2. The Convention Committee argues that the Commission is imposing a
“civil sanction” against the Convention Committee without giving the Convention Committee

notice of the conduct that is prohibited. /d. at 3.

2 The Commission’s Audit Division noted that there was no need to modify the conclusions reached in the

Audit Report based on these materials. Attachment C.
3 There is a critical distinction between repayments and civil liability or violations of law. A repayment
involves the return of public funds received by a political committee to the United States Treasury. Contrary to the
Convention Committee’s assertion, the Commission’s repayment determination does not impose any civil penalty
upon the Convention Committee. See Kennedy v. FEC, 734 F.2d 1558, 1565 (1984); see also Reagan Bush Comm.
v. FEC, 525 F. Supp. 1330, 1337 (1981) (repayment determinations are not considered to involve violations of law).



Specifically, the Convention Committee asserts that the language of the regulation does
not enable persons to distinguish between equipment, facilities and services that are permissible
host committee expenses and telephone charges. /d. at 4. In addition to items specifically
mentioned in 11 C.F.R. § 9008.52, the regulation provides that host committees may pay for
“other similar convention-related facilities and services.” 11 C.F.R. § 9008.52(c)(xi). The
Convention Committee argues that telephone service charges should be considered as other
similar convention-related facilities and services. /d. Moreover, it argues that telephone service
charges should not be considered any different from items such as air conditioning and
electricity, which are specifically mentioned in the regulation as permissible host committee
expenses. /d.

Additionally, the Convention Committee argues that the administrative history of
11 C.F.R. § 9008.52 does not give fair notice that telephone charges are excluded as permissible
host committee expenses. Attachment B at 5. The Convention Committee states that the
language in the Explanation and Justification, which reads “please note that the revised rules do
not permit host committees . . . to pay the convention committee’s or the national party’s
overhead and administrative expenses related to the convention,” directly contradicts the
language of the regulation which permits administrative and overhead expenses, such as “offices
and office equipment.” Attachment B at 6.

Furthermore, the Convention Committee argues that the Audit Division applied 11 C.F.R.
§ 9008.52(c) in a contradictory and inconsistent manner because it allowed the Host Committee
to pay for Convention Committee expenses such as pager charges, usage charges for cellular
phones, rental of certain office equipment, office supplies and postage, but not telephone charges.

Attachment B at 7, 8. Moreover, the Convention Committee disagrees with the Commission’s
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reliance upon 11 CFR § 9008.7(a)(4)(x) with respect to the types of convention expenses that
should be paid by the convention. Attachment B at 8. Specifically, the Convention Committee
argues that because a convention committee may pay for certain expenses with its own funds, it
does not necessarily mean that the host committee may not also pay for such expenses. 7d.

Finally, the Convention Committee asserts that the notice of proposed rulemaking on
11 C.F.R. § 9008.52 contained no suggestion that there would be prohibitions on host committee
use of funds to pay convention committee administrative and overhead expenses. Attachment B
at 12-15. While it acknowledges that agencies may modify proposed rules, the Convention
Committee argues that language in the Explanation and Justification for 11 C.F.R. § 9008.52,
which restricts a host committee’s payment of convention administrative and overhead expenses,
appears to control the entire scope of section 9008.52(c), that it was inserted at the final
Commission meeting on the proposed regulation, and that they did not have notice or opportunity
to comment upon such language.r Id. at 13, 14.

During the oral hearing, the Convention Committee’s counsel argued that the
Commission’s regulations restrict only the source of funds that can be donated to.host
committees, but does not restrict “the purposes for which the Host Committee could spend its
funds in terms of covering the costs of convention facilities and services.” Attachment D at 10.
The Convention Committee’s counsel also stated that “in prior conventions, the Host
Committees clearly paid these [telephone] charges.” Id. at 23.

In its supplemental submission to the Request for an Administrative Review of the
Repayment Determination, the Convention Committee noted that after searching its records,

it appears that a substantial amount of local telephone service charges for
the 1992 Convention Committee were paid for by the City of New York.
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We are unable f'o determine whether the City of New York or the 1992

Host Committee paid for any long distance service charges. We are also

unable to determine who paid for the 1988 Convention Committee’s local

and long distance telephone service charges.
Attachment E at 3. The Convention Committee also states that its contract with the City of
Chicago required the City and/or the Host Committee to pay for telephone charges. /d. at 3, 4.
This contract provision required the “City to pay for cellular telephone usage charges (air time)
and long distance service charges for the Convention Committee.” Id at 4. Furthermore, the
Convention Committee states that “we have been unable to determine definitively how the Audit
Division treated cellular telephone and pager charges, because we cannot determine exactly
which invoices were included in the $726,835 disallowed.” Id.
III. ANALYSIS

A. LAW

In order to be eligible to receive public funds to finance the presidential nominating
convention, a national party committee must establish a convention committee, which is
responsible for conducting the day to day arrangements and operations of that party’s presidential
nominating convention and must register with and report to the Commission as a political
committee. 11 C.F.R. §§ 9008.3(a)(1), (a)(2) and (b). A national party committee and its
convention committee must also file a written agreement with the Commission agreeing to
conditions set forth in 11 C.F.R § 9008.3(a)(4)(i) through (viii) to be eligible for public funding.
11 C.F.R. § 9008.3(a)(4). .As part of this agreement, the national party committee and its
convention committee must agree to comply with 2 U.S.C. §§ 431 through 451, 26 U.S.C.
§ 9008, and applicable Commission’s regulations. 11 C.F.R. § 9008.3(a)(4)(vii). Thus, the

committees must agree to abide by 2 U.S.C. §§ 441a and 441b, which prohibit, inter alia,



corporate and labor orémization contributions or expenditures in connection with conventions,
and they must agree to comply with the applicable expenditure limitation set forth at 26 U.S.C.
§ 9008(d) and 11 C.F.R § 9008.8. 11 C.F.R. § 9008.3(a)(4)(vi1) and (i), respectively. The
national committee of a major party may not make expenditures with respect to a publicly-
financed presidential nominating convention which, in the aggregate, exceed the amount of
payments to which such committee is entitled under 26 U.S.C. § 9008(b)(1). 26 U.S.C.

§ 9008(d)(1). Thus, the expenditure limitation is equal to the convention committee’s
entitlement to public funds. 26 U.S.C. § 9008(d).

A host committee may be created to represent a city hosting a nominating convention in
matters involving a presidential nominating convention. 11 €.F.R. § 9008.51. Any local
organization that is not organized for profit, whose net earnings do not inure to the benefit of any
private shareholder or individual and whose principal objective is the encouragement of
commerce in the convention city, as well as the projection of a favorable image of the city to
convention attendees, may serve as a host committee. 11 C.F.R § 9008.52(a). 4

Host committees may receive funds or in-kind donations from local businesses
(excluding banks), local labor organizations, and other local organizations and individuals for
specific purposes relating to hosting a national party convention.” The purposes for which a
host committee may use funds in connection with a nominating convention are specified in

11 C.F.R § 9008.52(c)(1)@) through (xi) and include: (i) “promoting the suitability of the city

4 Section 9008.52(a) gives the following examples of local organizations that may serve as host committees:

a local civic association, business league, chamber of commerce, real estate board, board of trade, or convention
bureau.

5 . . .
Host committees may also accept goods or services from commercial vendors under the terms and

conditions set forth at 11 C.F.R. § 9008.9, which also apply to convention committees. 11 C.F.R. § 9008.52(b).



as a convention site;” (ii) “welcoming the convention attendees to the city;” (iii) “facilitating
commerce;” (vi) “local transportation services;” (vii) “law enforcement;” (viii) “convention
bureau personnel to provide central housing and reservation services;” (ix) “hotel rooms at

no charge or at a reduced rate;” and (x) “accommodations and hospitality for committees

of the parties responsible for choosing the site of the conventions.” 11 C.F.R. § 9008.52(c)(1)(i)-
(111) and (vi)-(x). Host committees may also provide “use of an auditorium or convention center
and to provide construction and convention related services” such as “construction of podiums,
press tables, false floors, camera platforms, additional seating, lighting, electrical, air
conditioning and loud speaker systems, offices, office equipment, and decorations.” 11 C.F.R.

§ 9008.52(c)(1)(v). Finally, in addition to those facilities and services specifically enumerated in
11 C.F.R § 9008.52(c)(1)(i) through (x), a host committee is permitted to provid;: “other similar
convention-related facilities and services” under section 9008.52(c)(1)(x1).

Government agencies and municipal corporations may also provide services to a party
convention. The Commission’s regulations permit local businesses (excluding banks), local
labor organizations and other local organizations or individuals to donate funds or make in-kind
donations to a separate fund or account of the government agency or municipality to pay for
expenses listed in 11 C.F.R. § 9008.52(c). 11 C.F.R. § 9008.53(b)(1). However, the fund or
account must not be restricted for use in connection with any particular convention, and the
donations to the fund or account must be unrestricted and not solicited or designated for use in
connection with any particular convention. /d.

A convention committee may use its public funds only for the purposes set forth at
11 C.F.R § 9008.7. See 26 U.S.C. § 9008(c). Convention expenses include all expenses incurred

by or on behalf of a political party’s national committee or convention committee with respect to
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and for the purpose of conducting a presidential nominating convention or convention-related
activities. 11 C.F.R. § 9008.7(a)(4). Some examples of convention expenses include
administrative and office expenses for conducting the convention including stationery, office
supplies, office machines, and telephone charges, but exclude the cost of any services supplied by
the national committee at its headquarters or principal office if such services are incidental to the
convention and not utilized primarily for the convention. 11 C.F.R. § 9008.7(a)(4)(x).
Generally, convention expenses incurred with respect to a presidential nominating convention are
subject to the expenditure limitation. See 11 C.F.R § 9008.8(a). Nevertheless, certain
expenditures related to a convention are not subject to the expenditure limitation. For example,
permissible host committee expenditures like those examples listed in 11 C.F.R § 9008.52 shall
not be considered convention committee expenditures and shall not count against the convention
committee’s expenditure limit. 11 C.F.R. § 9008.8(b)(1).° Host committee expenditures that are
not in accordance with section 9008.52 are in-kind contributions to the convention committee
that may be considered convention committee expenditures and count against the expenditure
limit. See id.

If the Commission determines that a national party committee accepted contributions to
defray convention expenses which, when added to the amount of payments received, exceeds the
expenditure limitation, it shall notify the national committee of the amount of contributions so

accepted, and the national committee shall pay the amount specified to the United States

6 Additionally, Host Committee expenditures that are permitted under section 9008.52 are exempt from the

prohibition of corporate and labor organization contributions or expenditures. 11 C.F.R § 114.1(a)(2)(viii).
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Treasury. 11 C.F.R. § éOO8.12(b)(3); see also 26 U.S.C. §§ 9007(b)(3), 9008(h); and 11 C.F.R.
§ 9008.12(a).” A convention committee’s entitlement to public funds shall be adjusted so as
not to exceed the difference between the expenditure limitation and the amount of private
contributions received to defray convention expenses. 11 C.F.R. § 9008.5(b). If the Commission
determines that any portion of the payments to the national committee or convention committee
was in excess of the aggregate payments to which the national committee was entitled under

11 C.F.R. §§ 9008.4 and 9008.5, it shall notify the national committee and the national
committee shall pay an amount equal to such portion to the United States Treasury.

11 C.F.R. § 9008.12(b)(1); see also 26 U.S.C. § 9007(b)(1). If the Commission determines that
the national committee or convention committee incurred convention expenses in excess of the
limitation, it shall so notify the national committee and the national committee shall pay an
amount equal to such excessive expenditures to the United States Treasury. 11 C.F.R.

§ 9008.12(b)(2); see also 26 U.S.C. § 9007(b)(2). In the case of in-kind contributions from a
host committee, government agency or municipal corporation that cause the convention
committee to exceed the expenditure limitation, the Commission may seek repayment if a
convention committee knowingly helps, assists or participates in the making of a convention
expenditure by a host committee, government agency, or municipal corporation that is not in

accordance with 11 C.F.R. §§ 9008.52 or 9008.53. 11 C.F.R. § 9008.12(b)(7).

7 The statute authorizes the Commission to require repayment of public funds equal to any contributions,

26 U.S.C. § 9007(b)(3), while the regulation requires a repayment equal to those contributions that, when added

to the amount of public funds received, exceed the expenditure limit, 11 C.F.R. § 9008.12(b)(3). In these
circumstances, the full amount of any contributions is subject to repayment under either the statute or the regulation
because the Convention Committee received public funds equal to its expenditure limit.
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B. REPA\‘/MENT DETERMINATION UPON ADMINISTRATIVE REVIEW

The Commission determines that the telephone charges of $726,835 paid by the Host
Committee and the City of Chicago on behalf of the Convention Committee were permissible
expenses. Therefore, the telephone charges are not in-kind contributions to the Convention
Committee that count against the Convention Committee’s expenditure limit. 11 C.F.R.
§ 9008.8(b)(1). The Commission also determines that there is no repayment due by the
Convention Committee and the DNC to the United States Treasury. 11 C.F.R. § 9007.2(c)(3).

The telephone charges paid by the Host Committee are permissible host committee
expenditures under 11 C.F.R. § 9008.52(c)(1)(v). Section 9008.52(c)(1)(v) lists office
equipment as a permissible host committee expense, and the Commission concludes that the cost
of using the equipment is a part of providing the equipment. Thus, in addition to paying for the
telephone equipment and the installation of the telephone equipment, the Host Committee is
permitted to pay for telephone charges associated with using the telephone equipment. The Host
Committee paid telephone charges totaling $600,325. Similarly, the City of Chicago is permitted
to pay for the telephone charges on behalf of the Convention Committee. The City of Chicago
paid telephone charges totaling $126,835. The Commission’s regulation, which concerns
receipts and disbursements of government agencies and municipal corporations for party
conventions, permits those government agencies and municipal corporations to receive donations
for expenses listed in 11 C.F.R. § 9008.52(c). 11 C.F.R. § 9008.53(b). The cost of using office
equipment is a permissible host committee expense under 11 C.F.R.§ 9008.52(c)(1)(v).
Therefore, the Commission concludes that the City of Chicago could pay for the telephone

charges.
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IV. CONCLUSIOi\J

For the foregoing reasons, the Commission determines that the telephone expenses paid
by the Host Committee and the City of Chicago on behalf of the Convention Committee are
permissible expenses under 11 C.F.R. §§ 9008.52(c)(1)(v) and 9008.53(b)(1). Therefore, the
Commission determines that no repayment is due by the 1996 Democratic National Convention
Committee, Inc. and the Democratic National Committee to the United States Treasury.
Attachments

A. Audit Report on the 1996 Democratic National Convention Committee, Inc., approved
June 25, 1998.

B. Request of 1996 Democratic National Convention Committee, Inc. for Administrative
Review of Repayment Determination, dated September 8; 1998.

C. Memorandum from Robert Costa to Kim Bright-Coleman regarding the 1996 Democratic
National Convention Committee, Inc.’s response to the Audit Report, dated January 4, 1999.

D. Transcript of the 1996 Democratic National Convention Committee, Inc. Oral Hearing before
the Federal Election Commission on January 13, 1999.

E. Supplemental Submission of the 1996 Democratic National Convention Committee, Inc.,
dated January 21, 1999.



FEDERAL ELCCTION COMMISSION
| _WASHINCTON. DC 20463

REPORT OF THE AUDIT DIVISION
ON THE
1996 DEMOCRATIC NATIONAL CONVENTION COMMITTEE, INC.

. BACKGROUND
A.  AUDIT AUTHORITY

This report is based on an audit of the 1996 Democratic National
Convention Committee, Inc. (the Committee or DNCC), to determine whether there has
been compliance with the provisions of the Federal Election Campaign Act of 1971, as
amended (the Act). The audit was conducted pursuant to Section 9008(g) of Title 26 of
the United States Code which directs the Commission to conduct an examination and
audit of the payments for presidential nominating conventions no later than December 31
of the calendar year in which the presidential nominating convention is held.

In addition to examining the receipt and use of Federal funds, the audit
seeks to determine if the Committee has materially complied with the limitations.
prohibitions and disclosure requirements of the Federal Election Campaign Act of 1971.
as amended.

B. AUDIT COVERAGE

The audit covered the period from February 6, 1995, the date the
Committee initially deposited funds from the Democratic National Committee (DNC),
through September 30, 1996. In addition, certain financial activity was reviewed through
September 30, 1997, to determine any amounts due to the United States Treasury. The
Committee reported an opening cash balance of $-0-, total receipts of $12,380,763, total
disbursements of $9,859,144, and a closing cash balance on September 30, 1996 of
$2,521,619.

C. COMMITTEE ORGANIZATION
The Committee registered with the Federal Election Commission on June

6, 1995, as a National Convention Committee of the Democratic Party. The Treasurers
for the period audited were Robert T. Matsui from June 6, 1995 to October 6, 1995, R.

! All figures in this report have been rounded to the nearest dollar.
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Scott Pastrick from October 6, 1995 to February 5, 1997 and Carol Pensky from February .
5, 1997 to the present. During the audit period, the Committee maintained offices in ' : -
Washington, D.C. and Chicago, IL. The Committee records are maintained in :

Washington, D.C..

The Committee used seven bank accounts to handle its financial activity.
From these accounts it made approximately 1,958 disbursements. The Committee -
received $12,364,000 in federal funds which represents the full entitiement established at
26 U.S.C. §9008(b).

D. AUDIT SCOPE AND PROCEDURES

The Audit of the Committee covered the following general categories as

appropriate:
1. The receipt of contributions from prohibited sources;
2.-  the receipt of contributions or loans in excess of the statutory limitations
(Findings II.A. and B.);
3. proper disclosure of receipts including the itemization of receipts when
required, as well as, the completeness and accuracy of the information
disclosed;

4. proper disclosure of disbursements including the itemization of
disbursements when required, as well as, the completeness and accuracy of
the information disclosed;

5. proper disclosure of Committee debts and obligations;

6. the accuracy of total reported receipts, disbursements and cash balances as
compared to Committee bank records;

2 adequate record keeping for transactions;

8. accuracy of the Statement of Net Outstanding Convention Expenses filed
by the Committee to disclose its financial condition (Finding I1.D.);

9. compliance with requirements concerning expenditures for convention
expenses (Finding I1.C.);

10.  the Committee’s compliance with spending limitations; and,

11.  other audit procedures that were deemed necessary in the situation
(Finding IL.E.).

A::A\:&.—'—Q:;T -——h—__—' .
2' .
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. As part of the Commission’s standard audit process, an inventory of
committee records was conducted prior to the audit fieldwork. This inventory is
conducted to determine if the auditee’s records are materialiy complete and in an
auditable state. Based on the review of records presented, fieldwork began immediately.

Unless specifically discussed below, no material non-compliance was
detected. It should be noted that the Commission may pursue further any of the matters
discussed in this report in an enforcement action.

. AUDIT FINDINGS AND RECOMMENDATIONS — AMOUNTS DUE

TO THE U.S, TREASURY
A. APPARENT CONVENTION EXPENSES PAID BY THE HOST COMMITTEE
AND CITY OF CHICAGO

Section 9008(h) of Title 26 of the United States Codes states, in part, that
the Commission shall have the same authority to require repayments from the national
committee of a political party as it has with respect to repayments from any eligible
candidate under section 9007(b). ’

Section 9008.3(a)(4)(vii) of Title 11 of the Code of Federal Regulations
states, the convention committee shall agree to comply with the applicable requirements
of 2 U.S.C. 431 et seq., 26 U.S.C. 9008, and the Commission’s regulations at 11 CFR
Parts 100-116 and 9008.

. In addition, Section 104.3(a) of Title 11 of the Code of Federal
Regulations states, in part, that each report filed under 104.1, shall disclose the total
amount of receipts for the reporting period and for the calendar year and shall disclose the
information set forth at 11 CFR 104.3(a)(1) through (4).

Section 9008.12(b)(3) of Title 11 of the Code of Federal Regulations
states, in part, if the Commission determines that contributions accepted to defray
convention expenses which, when added to the amount of payments received, exceeds the
expenditure limitation of such party, it shall notify the national committee of the amount
of the contributions so accepted, and the national committee shall pay to the Secretary an
amount equal to the amount specified.

Section 9008.12(b)(7) of Title 11 of the Code of Federal Regulations
states, in part, that the Commission may seck a repayment from the convention
committee if the convention committee knowingly helped. assisted or participated in
making convention expenditures by the host commitiee, governmental agency or
municipal corporation that are not in accordance with 11 CFR §§9008.52 or 9008.53.

Altalona: o ——n
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‘Section 9008.52(c) of Title 11 of the Code of Federal Regulations states.
in part, that contributions received by host committees may be used to defray those
expenses incurred for the purpose of promoting the suitability of the city as a convention
site; to defray those expenses incurred for welcoming the convention attendees to the city,
such as expenses for information booths, receptions, and tours; to defray those expenses
incurred in facilitating commerce, such as providing the convention and attendees with
shopping and entertainment guides and distributing the sampics and promotional material
specified under 11 CFR §9008.9(c); to defray the administrative expenses incurred by the
host committee, such as salaries, rent, travel, and liability insurance; and to provide the
national committee use of an auditorium or convention center and to provide construction
and convention related services for that location such as: construction of podiums; press
tables; false floors; camera platforms; additional seating; lighting; electrical, air
conditioning, and loudspeaker systems; offices; office equipment; and decorations.

Further, contributions may be used to defray the cost of various local
transportation services, including the provision of buses and automobiles; to defray the
cost of law enforcement services necessary to assure orderly conventions; to defray the
cost of using convention bureau personnel to provide central housing and reservation
services; to provide hotel rooms at no charge or a reduced rate on the basis of the number
of rooms actually booked for the convention; to providé accommodations and hospitality
for committees of the parties responsible for choosing the sites of the conventions; and to
provide other similar convention facilities and services.

Section 9008.7(a)(4) of Title 11 of the Code of Federal Regulations states
that “Convention expenses” include all expenses incurred by or on behalf of a political
party s national committee or convention committee with respect to and for the purpose
of conducting a presidential nominating convention or convention-related activities.

Background

The Audit staff identified payments made by and contributions to
Chicago’s Committee for ‘96 (the Host Committee) and payments made by the City of
Chicago (the City) relative to several vendors totaling $2,580,742, which appear to be for
convention-related expenses and not for items noted above at 11 CFR §9008.52(c). Most
of the information pertaining to the vendors was obtained as a result of our audit of the

Host Committee.

On August 4, 1994, the City of Chicago and the 1996 Democratic National
Convention Committee, Inc. entered into a written agreement (the Convention Contract
or Contract). One section of this agreement provided for the establishment of a host
committee to serve. in part. as a separate fund to satisfy the financial obligations of the
City specified in the Convention Contract. and, for securing cash and in-kind
contributions necessary to obtain goods and services needed for the Convention. The
Host Committee formally registered with the FEC on August 16, 1994 as Chicago’s
Committee for *96.

UL\ A
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On August 19, 1996, the City and the DNCC amended the Contract. in K
part, with a budget revision entitled “Chicago ‘96/City Budget.” Each expense A
classification in the revised budget was identified by line number, line item, tctal amount
budgeted, total cash spent, and total in-kind contributions allocated to that line item. The
Audit staff's review of management controls disclosed that the Host Committee’s
disbursement records included memoranda which identified expenditures made on behalf
of the DNCC and the budget line number to which each expense should be allocated.
The apparent objective of these controls was to facilitate managerial reporting and
compliance with the budget. Furthermore, the Host-Committee obtained written
‘concurrence from the DNCC for all of the payments. In accordance with the Convention
Contract, expenses defrayed fell into one of two major budgetary classifications.
production expenses or telecommunications costs, as discussed below.

The issue of the permissibility of these payments was addressed in Exit
Conference Memoranda (ECM) resulting from the audits of both Chicago ‘96 and the
DNCC. Both committees, as well as the City of Chicago, were given an opportunity to
respond to the Memoranda, and information provided by them is incorporated in the
discussions below.

In response to the respective Exit Conference Memoranda, both the DNCC
and the Chicago's Committee for ‘96 argued that most or all of the expenses discussed
below are covered by one of the categories of permissible host committee expenses at 11

'CFR §9008.52(c)(1) or, referring to 11 CFR §9008.52(c)(1)(xi), are “similar” to expenses
covered by one of the permissible expense categories. To read 11 CFR 9008.52(c)(1) as
broadly as both committees propose would effectively negate the limitation on
convention expenses at 26 U.S.C. §9008(d); the prohibition on contributions to a
convention committee that has received the full federal payment (11 CFR §9008.6(a));
the prohibition on the use of corporate contributions in connection with federal elections
at 2 U.S.C. §441b; and the Commission’s clear statement in the Explanation gnd
Justification (E&J) supporting the provisions contained in i1 CFR 9008.52(c)(1) that
allowing the host committee to pay selected convention expenses is “mtended tobea
very-narrow exception to the statutory limitation on convention expenses.™

1. Production Fxpenses

Pursuant to the Contract, the City agreed to provide, among other
things, the following production hardware and related services to the DNCC: “a lighting
system and the services of lighting consultants and a lighting designer to operate the
system:” “an audio system (including but not limited to microphones at each delegation
and all audio feeds) and the services of audio consultants and an audio designer to operate
the system:” “the broadcast on one of the City's cable television stations gavel to gavel
coverage of the Convention and special programming directly related to the Convention™

See 44 Fed. Reg. 63.038 (Nov. 1. 1979).
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provided that the “station shall make available to the DNCC a tape of such

coverage... without charge for rebroadcast, display, or other rights;” and, “all necessary -
production control personnel, including camera persons, grips, video control and tape
operators, audio and video maintenance engineers, chyron operators, video and utility
personnel, riggers, gaffers, property master and such other production assistants as may

be required.”

The Audit staff’s review of the Host Committee’s disbursement
records identified payments to six vendors totaling $1,455,407. Furthermore, documents
obtained by the Audit staff indicate that the City of Chicago paid an additional $233.500.°
These payments were apparently made in execution of the Contract’s provisions related
to production; these expenditures are discussed in detail below.

a. Audiotek Corporation

The Audit staff identified one disbursement by the Host
Committee to Audiotek Corporation dated August 19, 1996, in the amount of $113,500 as -
partial payment against invoice #12542. Host Committee internal memoranda allocated
the payment to budget line item “32-Audio.” According to the Host Committee's
contract with Audiotek. the vendor was to provide public address systems, press and
media feed distribution systems, delegate microphone selection systems, and on site
technicians for the convention. A payment of $113,500 by the City against the same
invoice was also identified.

b. ~ Automated Studio Lighting

The Audit staff identified four payments to Automated
Studio Lighting, totaling $299.016, from July through October 1996. Host Committee
records disclosed that all but one of the payments was allocated to budget line item
“31-Lighting.” The remaining disbursement, in the amount of $48,070, was allocated to
budget line *19-Production Personnel.” Vendor invoices reviewed by the Audit staff
supported the Host Committee’s expense classifications.

c. Chicago Scenic Studios, Inc.

The Audit staff identified two payments to Chicago Scenic
Studios, Inc. during August and November of 1996, totaling $615,083. The Audit staff's
review of Host Committee records disclosed that both disbursements were allocated to
budget line item *“19-Production Personnel.” Vendor documentation confirmed that all
charges submitted were for production labor. A proposal from the vendor described labor

3

3 No audit was performed of the Ciry of Chicago: however, we do note that pursuant to
11 CFR §9008.53(b) expenditures made by a municipality or government agency should aiso
meet the requirements of 11 CFR §9008.52(c).
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services to be provided as stagehands, riggers, teamsters, projectionists, broadcast “
engineers, cameramen, carpenters, and decorators for the convention.

d. Theatrical Resources, Inc.

The Audit staff identified one payment in the amount of
$132,808 to Theatrical Resources, Inc. made during July 1996. A review of Host
Committee records disclosed that the disbursement covered payroll for riggers and
electricians working during July and August 1996 pursuant to a contract between the
DNCC and the vendor. The expense was allocated to budget line *“19-Production
Personnel.” A separate review of the convention committee’s records disclosed that the
DNCC subsequently paid this vendor a total of $59,848 with three additional checks
written during September 1996 and February 1997.

e VANCO Lighting Services

The Audit staff identified one payment in the amount of
$175.000 to VANCO lighting services during July 1996. A review of Host Committee
records disclosed that the expense was allocated to budget line “31-Lighting.” Vendor
invoicing described the services provided during July and August 1996 as a “rigging
package” and identified the Convention as the “show” to be supported by VANCO.

f. . Van-Lite, Inc.

: The Audit staff identified one payment by the Host
Committee in the amount of $120,000 to Vari-Lite, Inc. during August 1996 as payment
against invoice #1701/02. A review of Host Committee records disclosed that the
expense was allocated to budget line “31-Lighting.” Vendor invoicing identified the
Convention to be the “producer” using automated lighting and technical support provided
during July and August 1996. The Audit staff also reviewed City memoranda asserting
the equipment provided to be “lighting instruments, border and cyclorama striplights,
follow spotlights, floodlights, special effects lighting, spotlights, etc.” for the Convention.
A payment of $120,000 by the City against Vari-Lite invoice #1701/01 was also
identified. '

In the ECM, the Audit staff concluded that payments to the
vendors described above are not expenses properly paid by the Host Committee or the
City pursuant to 11 CFR §9008.52(c) or §9008.53(b). Rather, they are convention
expenses that should have been paid by the DNCC pursuant to 11 CFR §9008.7(a) for
reasons discussed below.

-

As noted previously, some of these disbursements relate to
salaries for electricians and other individuals for labor such as rigging cameras and
lighting. Although 11 CFR §9008.52(c) allows a host committee to defray salaries and
convention related expenses such as construction of camera platforms and lighting. the
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Audit staff believes that the expenses paid by the Host Committee related to rigging
cameras, automated lighting, and audio systems with the stated purpose of providing
media feeds or cable broadcasts are not the same as building a platform from which
cameras can be-used for the television production. Furthermore, the Host Committee
defrayed DNCC contracted labor costs unrelated to rigging or construction, i.e.,
projectionists, broadcast engineers, and cameramen. Whereas the Host Committee made
numerous other disbursements separate from the production expenditures relating to
construction of podjums, platforms and othier facilities at the Convention center, the
disbursements in this case appear to be related to the overall processes of television
production and broadcasting.

Categories of permissible host committee expenses
enumerated at 11 CFR §9008.52(c)(1) deal with preparing the convention site to host the
convention and to promote the convention city. In contrast, production expenditures
made by the Host Committee directly facilitated television and other media coverage of
Convention proceedings through press feeds and cable broadcasts. Instead of merely
preparing the convention center premises or promoting the City of Chicago, these
expenditures aided the Democratic Party in bringing its message to the public in hope of
influencing support for the political party hosting the convention and its candidate for
President. Furthermore, expenditures related to putting on a stage “production™ to be
seen by the country are clearly costs of conducting a convention as described at 11 CFR
§9008.7(a) and not the type of disbursement envisioned under the host committee
regulations. Consequently, in the ECM, the Audit staff concluded that the total amount
of $1,455,407 paid by the Host Committee and $233,500 paid by the City for production
expenses, result in an in-kind contribution to the DNCC. In addition, the Committee is
required to itemize these in-kind contributions on an amended report.

ln the ECM, the Audit staff recommended that the
committees provide documentation to demonstrate that the payments described above
were aliowable Host Committee and City expenses pursuant to 11 CFR §9008.52(c) and
did not result in prohibited in-kind contributions to the DNCC. Also, for these specific
items, the Committee was to address whether these disbursements would have been
. necessary for the convention hall if not for the television production requirements. If the
Committee elected to view any of the aforementioned expenses as allocable in whole or
in part to permissible activities, the documentation supporting the Committee's basis for
such allocation was to be presented.

In response to the ECM, the DNCC challenged the Audit
staff"s position, stating “...it is clear that these expenses were of a type that the
Commission's regulations explicitly and specifically provide may be paid for by the Host
Committee or the City.” The DNCC summarized payments to each vendor, asserting that
“[a]ll of the expenses at issue were incurred for lighting or sound equipment used within
the Convention Hall, or for services or equipment directly involved in constructing and
preparing the podium.” Citing 11 CFR §9008.52(c)(1)(v) and (xi), the DNCC concluded
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that “[i]t could not be clearer that the items for which these six vendors were paid are
within the scope of this subsection.”

e Furthermore, the DNCC asserted in its response that the
“...Audit Division has completely misperceived the purposes of these expenditures.”
adding that “[m])uch of the labor and equipment involved would have been required even
if the Convention had never been broadcast.” The DNCC goes on to say that “...to the-
extent thac sound, lighting, and other electrical was [emphasis in original] needed or used
to facilitate television, radio or cable broadcast of the Convention proceedings. the
expenses of such equipment are manifestly a permissible expense under section
9008.52(c)(1)(v).”

The DNCC contended that “[n]othing in the language, prior
history or Explanation and Justification for the current regulations in any way suggests
any limitation on the Host Committee’s ability” to defray expenses “...related to
facilitating broadcast or other press coverage of the Convention, as distinct from other
expenses of constructing and preparing the Convention Hall.” The DNCC concluded that
the Audit staff had “...no basis for such a distinction,” adding that there is “no possibility™
that any committee “could have been aware of any such distinction by reading the
regulations.”

Of special interest was a section of the DNCC's response
providing details regardmg the $113,500 Host Committee payment to Audiotek
Corporauon According to ‘the DNCC, services provided by this vendor comprised

...public.address systems, wiring and speakers so that people in all parts of the Hall
could hear the proceedings while they were taking place, delegate microphone systems, a
hearing impaired wireless system for the Hall (so that hearing-impaired persons within
the Hall could follow the proceedings), amplification for the orchestra playing within the
Hall. and labor to install and assist in the operation of this on-site sound equipment.”
Based on these additional details, the Audit staff concluded Audiotek’s services were
essentially similar to “loudspeaker systems,” and therefore permissible under 11 CFR
§9008.52(c)(1 )(v).

Regarding the remaining five vendors, however, other
statements in the DNCC's response confirm that at least some portion of the payments
were used to facilitate television, radio or cable broadcast of the Convention proceedings.
Furthermore, other than Audiotek, the responses from both the DNCC and Chicago ‘96
failed to offer any new documentation or basis for allocation which identify those parts of
the expenses that would have been required even if the Convention had never been
broadcast, as recommended in the ECM. The Audit staff believes that the regulations.
together with the explanatory material published in the Federal Register, form a
reasonable basis for its position, and therefore concludes that Chicago ‘96 and the City of
Chicago made prohibited in-kind contributions to the DNCC in the amount of $1,461.907
($1.688,907—%227,000).




» On April 23, 1998 the Commission, during its
consideration of the audit report onthe 1996 Committee on Arrangements for the a
Republican National Convention, voted that the use of funds, for such services as
provided by the remaining five vendors discussed above, is a permissible host committee

expense.
2. JTelecommunications

Section 9008.7(a)(4)(x) of Title 11 of the Code of Federal
Regulations states that “Convention Expenses” include all expenses incurred by or on
behalf of a political party’s national committee or convention committee with respect to
and for the purpose of conducting a presidential nominating convention or convention-
related activities. Such expenses include administrative and office expenses for
conducting the convention, including stationery, office supplies, office machines, and
telephone charges; but exclude the cost of any services supplied by the national
~ committee at its headquarters or principal office if such services are incidental to the
convention and not utilized primarily for the convention.

As mentioned above, 11 CFR §9008.52(c) permits host committees
to provide the national committee use of a convention center and convention-related
services for that location such as offices and office equipment. In addition, an
explanation of the regulatory intent behind 11 CFR §9008.52(c), printed in the Federal
Register (Vol. 59, No. 124, Page 33614), states, in part, that the revised rules do not
permit host committees or municipalities to pay the convention committee’s or the
national party's overhead and administrative expenses related to the convention.*

Pursuant to the Convention Contract, the City agreed: to provide
the DNCC with a telecommunications system; to provide the DNCC with a cellular
phone system; and, to pay for all long distance service charges incurred by the DNCC at
the Convention facilities. The Audit staff's review of disbursements disclosed that the
Host Comminee and City made substantial payments on behalf of the DNCC for
telephone installation and service. Because telephone installation costs are allocable to
office equipment, and therefore are permissible host committee expenses pursuant to
11 CFR §9008.52(c)(1)(v), the following discussion focuses on telephone service
charges.

According to Host Committee records, payments totaling $600,325
were made to defray local and long distance telephone service charges. Furthermore,
documents obtained by the Audit staff'indicate that the City of Chicago paid an additional
$126.510.% These payments were apparently made in execution of the Contract’s
provisions related to telecommunications and are discussed in more detail below.

-

¢ See 59 Fed. Reg. 33.614 (June 29. 1994).

< -
See Foomote 3.
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a. Ameritech

In the Exit Conference Memorandum (ECM). the Audit
staff identified 10 payments to Ameritech, which net of refunds to the Host Committee
from the vendor, totaled $512,637. In addition, payments by the City totaling $105,621
were identified. A review of the invoices disclosed that all of the billings were local
telephone service charges for Convention telephone numbers or accounts apparently
assigned to the DNCC. Furthermore, internal Host Committee memoranda antributed all
" of the expenses to the DNCC.

b. AT&T

The Audit staff identified 15 payments by the Host
Committee to AT&T, totaling $87,688. A review of the invoices disclosed that all of the
billings were long distance telephone service charges for Convention telephone numbers
or accounts apparently assigned to the DNCC. Furthermore, internal Host Committee
memoranda attributed all of the expenses to the DNCC. Payments by the City totaling
$20,889 to AT&T were also identified.

In the ECM, the Audit staff concluded that service charges
for telephone calls made by the DNCC in support of its operations were a convention
overhead expense which did not contribute to preparation of convention center premises
or promotion of the City of Chicago. Therefore, the $600,325 paid by the Host
Committee and $126,510 paid by the City for telephone service charges, result in in-kind
contributions to the DNCC. The Audit staff also recommended that the Committee
provide documentation to demonstrate that the payments for telephone service charges
were allowable Host Committee or City expenses pursuant to 11 CFR §9008.52(c) and
did not result in prohibited in-kind contributions to the DNCC.

In its response, the DNCC argued that “by any reasonable

- reading, the regulation on its face [emphasis in original] authorizes the host committee to
pay for the costs of telephone service for the Convention.” In the DNCC'’s opinion, “[t]o
say that the costs of office telephones are not an overhead or administrative expense but
that the costs of using the telephones are such an expense is to draw a distinction that no
reasonable reading of the plain language of the regulation would support.” The DNCC
then criticized the “language of the Explanation gnd Justification (E&J),” declaring that it
should “not be given precedence over the plain language of the regulation,” and that “the
E&J language is itself ambiguous.”

) The Host Committee took a different approach in its
response. stating that the telecommunications systems “existed for the benefit of
Chicago ‘96" and that without having provided these services, it would have been
impossible for the Committee to fulfill its obligations under the Convention Contract.
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The Host Committee asserted that the “telecommunications system served to accomplish

a wide variety of tasks directly related to the Convention” including construction as well
as security. The Host Committee concluded that expenditures for the phone charges “fall.
within the parameters of 11 C.F.R. Section 9008.52(c),” and therefore, it was appropriate

to pay for them.

Despite the arguments presented above, the Audit staff
believes that the E&J offers a reasonable starting point for applying the regulations as
intended by the Commission. The Audit staff further concludes that charges for local and
long distance telephone calls made by the DNCC are most appropriately classified as
administrative and overhead expenses of the convention committee and not construction
or security expenses benefiting the host committee. Therefore, the total amount of
$600,325 paid by the Host Committee and $126,510 paid by the City for telephone
charges, result in in-kind contributions to the DNCC.

Recommendation #1

The Audit staff recommends that the Commission determine that the Host
Committee made in-kind contributions totaling $600,325, 2nd the City of Chicago made
an in-kind contribution of $126.510, and that this total of $726,835 is repayable to the
United States Treasury. In addition. the Committee should file an amended disclosure
repon and itemize these in-kind contributions.

B. IN-KIND CONTRIBUTION TO THE HOST COMMITTEE VIEWED AS
. APPARENT CONVENTION EXPENSES

Section 9008.12(b)(3) of Title 11 of the Code of Federal Regulations
states that if the Commission determines that the national committee accepted
contributions to defray convention expenses which, when added to the amount of
payments received. exceeds the expenditure limitation of such party, it shall notify the
national committee of the amount of the contributions so acccpted, and the national
committee shall pay to the Secretary an amount equal to the amount specified.

In the Convention Contract. the City agreed, in part, to provide the DNCC
with “an electronic voting system for use in the Convention Hall” and “a photo security
system to control access to the Convention Offices.” During a review of the Committee’s
donor records, the Audit staff identified in-kind contributions from two vendors totaling
$165,000. In the ECM, the Audit staff stated that contributed equipment appears to have
been used for convention-related purposes pursuant to terms of the Contract and not for
items noted above at 11 CFR §9008.52(c)(1) as discussed belcw.

1.° AT&T

During a review of the Host Committee's donor records, the Audit
staff identified an in-kind contribution from AT&T of an “electronic voting system™
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valued at $150,000 by the vendor which appears to have been used for convention-related
purposes and not for items noted above at 11 CFR §9008.52(c)(1). The donated voting "~
system fulfilled Convention budget line number “70-Electronic Voting.”

The Host Committee asserted that the electronic voting system
“enabled state delegations to have interactive contact with leadership and other personnel
on the convention podium itself.” According to the Host Committee, the voting system
was used in the United Center as a part of the actual convention services in accordance
with the Convention Contract. A Democratic National Convention press release issued
during November, 1995.confirmed that AT&T was designated as an official technology
provider, and that delegates would be using AT&T integrated technology on the
Convention floor.

In the ECM, the Audit staff found that the donation of a voting
system provided the DNCC with the same benefit as if the Host Committee had paid a
convention expense, and therefore was an impermissible use of Host Committee
resources. Categories of permissible uses for contributions to host committees
enumerated at 11 CFR §9008.52(c)(1), involve preparing the convention site to host the
convention and promoting the convention city. In contrast, the equipment donated by
AT&T was used to provide Democratic Party leadership with rapid tabulation of delegate
voting. This enhancement to political operations at the Convention served a partisan
function in conflict with the host committee regulations. Therefore, the Audit staff
concluded that use of the voting system. valued at $150,000, resuited in a prohibited
in-kind contribution to the DNCC. The Audit staff also recommended in the ECM that
the Committee provide documentation to demonstrate that the electronic voting system
was put to permissible uses pursuant to 11 CFR §9008.52(c) and did not result in
prohibited in-kind contributions to the DNCC.

In response to a conference held at the close of audit fieldwork, the
DNCC verified that “(t)he electronic system used to count the votes of delegates at the
Convention” served as “ a core part of the physical systems needed to run the
convention.” Later, in its response to the ECM, the DNCC pointed out that 11 CFR
§§9008.52(c)(1)(v) and (vi) permit the host committee to pay for office equipment in the
convention hall as well as similar convention-related facilities and services. According to
the DNCC, “[t]here is no logical difference between telephone receivers used to
communicate information to the podium and a computerized system that does the same
thing.” The DNCC found it “difficult to imagine a ‘facility’ more ‘related’ to the
Convention than a system for counting delegate votes.” The DNCC also rejected the
Audit staff’s position on the grounds that “[t]o say that a voting system is an
‘enhancement to political operations’ contributes nothing to any analysis of permissibility
of this expenditure, since virtually every expenditure...specifically allowed by section
9008.52(c)(1)(v) could be said 10 ‘enhance” political operations.”

In response to the ECM. the Host Committee described its
obligation to provide a delegate voting system under the Convention Contract as part of
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the “actual convention services.” The Host Committee disagrees that the voting system’s
furtherance of a partisan party function would prohibit its use by the DNCC, arguing that
“because a convention naturally must serve one party or another, it is implicitly
understood that the convention itself is partisan while a host committee remains
nonpartisan.” Also, the Host Committee stated its understanding that “similar Voting
Systems have been donated for past conventions and no regulatory problems have been
raised.” As a result, the Host Committee concluded that the delegate voting system “falls
squarely within the parameters of 11 C.F.R. Section 9008 52(c).”

The responses discussed above do not demonstrate that the in-kind
contribution was permissible under the regulations. Furthermore, they confirm that the
Audit staff correctly interpreted the basic purpose of the electronic voting system. In
light of this, the Audit staff concluded that use of the voting system, valued at $150,000,
resulted in a prohibited in-kind contribution to the DNCC. On January 22, 1998. the
Commission, during its consideration of the audit report on the San Diego Host
Committee/Sail to Victory San Diego ‘96, voted that the use of funds for a voting
tabulation system was a permissible host committee expense.

2. Polaroid Corporation

Section 9008.7(a)(4)(ix) of Title 11 of the Code of Federal
Regulations states that “Convention expenses” include all expenses incurred by or on
behalf of a political party’s national committee or convention committee with respect to
and for the purpose of conducting a presidential nominating convention or convention-
related activities. Such expenses include expenses for printing convention programs, a
journal of proceedings, agendas, tickets, badges, passes, and other similar publications.

In the ECM, the Audit staff identified an in-kind contribution from
Polaroid Corporation of a “‘credentials management system™ assigned a value of $15,000
by the vendor. According to Polaroid’s proposal, the system would capture and maintain
a text and image database of all DNCC and host committee employees. Included in the
$15.000 valuation were six months rental of the system, labor logo scanning, training,
shipping. and card design. According to DNCC training materials, the credentials were to
be worn by every attendee, and, the passes granted five levels of access, designated by
credential color, to different sections of the convention facility.

The Audit staff concluded that the donation of the credentials
management system provided the DNCC with the same benefit as if the Host Commirtee
had paid a convention expense, and consequently, is not a permissible use of host
committee resources as defined at 11 CFR §9008.52(c)(1). As a resulit, the Host
Comminee apparently made a prohibited in-kind contribution of $15,000 to the DNCC.
Also. it was recommended in the ECM that the Committee provide documentation to
demonstrate that the credentials management system was put to permissible uses pursuant
to 11 CFR §9008.52(c) and dld not result in prohibited in-kind contributions to the

DNCC.
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- In its response to the ECM, the Host Committee disagreed that the
useofthecredennalsmanagememsystemwasnotmcomphancewzmllCFR ‘
9008.52(c). The Host Committee asserts that the system “related directly 1< the security
services necessary to ensure safety and orderly conduct for the convention :aff and
participants,” and therefore came under provision which allow host committees to defray
the costs of law enforcement services necessary to ensure orderly conventions.

According to the Host Committee, the system “provided photo identification passes for a
variety of personnel working at the 320 North Clark location (which housed both

Chicago ‘96 and the DNCC, as well as numerous other city and state offices and
courtrooms) as well as at the United Center,” the site of the convention. The DNCC's
response addressed this issue in a similar manner.

In order to clarify representations made above, the Audit staff
contacted both committees. Statements made by representatives of the DNCC and the
Host Committee, along with documents contained in the audit workpapers, corroborate
that the credentials management system generated identification cards which were used
exclusively as a security measure for employees of both committees to gain access to the
320 North Clark Street office facility and United Center, but only during construction and
preparation phases leading up to the Convention. There was no evidence that the
credentials management system assisted the DNCC in managing the movement of
delegates or other personnel once inside the Convention. Accordingly, the Audit staff
concludes that the use of the donated credentials managemen: system was within the
scope of 11 CFR §9008.52(c)(1)(vii) and did not result in a prohibited in-kind
contribution to the DNCC.

C. IMPROPER USE OF FUND PAYMENTS

Section 9008.12(a) of Title 11 of the Code of Federal Regulations
states. in relevant part, that a national committee that has received payments from the
Fund under 11 CFR Part 9008 shall pay the United States Treasury any amounts which
the Commission determines to be repayable under this section. The Commission will
notify the committee of any repayment determinations made under this section as soon as
possible, but not later than 3 years after the last day of the Presidential nominating
convention. The Commission's issuance of an audit report to the committee will
constitute notification for purposes of the three year period.

Section 9008.12(b)(4) states, in relevant part, that if the Commission
determines that any amount of any payment to the national committee or convention
committee under 11 CFR 9008.6(b) was used for any purposes other than the purposes
authorized at 11 CFR 9008.7. it shall notify the national committee of the amount
improperly used and the national committee shall pay to the Secretary an amount equal to
the amount specified.

ATTACHMENT _A____.

Page 1S of 22




, Section 9008.12(c) o< Title 11 of the Code of Federal Regulations states
the Commission will follow the same repayment determination procedures, and the °
committee has the same rights and obligations as are provided for repayment
determrinations involving publicly funded candidates under 11 CFR 9007.2(c) through

).

During our review of the DNCC'’s disbursements, we identified payments.
totaling $33,183, to seven vendors for expenses which did not appear to be convention-
related. In the case of four vendors, the payments ($14,131) defrayed the travel expenses
of non-DNCC staff or represented overpayments of DNCC convention-related expenses.
The DNCC sought and received reimbursements in each instance; therefore, no

repayment is necessary.

As to the remainder, ($19,052), these payments involved (a)
reimbursements to two vendors for lost telecommunications equipment, $15,902, and (b)
airline tickets purchased for which no convention-related purpose could be shown,
$3,150. On July 24, 1997 a check drawn on an account of the Democratic National
Committee and payable to the United States Treasury was received, representing a
repayment of $19,052 pursuant to 11 CFR §9008.12(b)4).

In response to the ECM, the Committee statcd that the recommended
repayment has been made.

~ The Audit staff recommends that the Commission determine that the total amount
of $19.052 is repayable to the United States Treasury. As noted above, the repayment has
already been made.

D. DETERMINATION OF NET OUTSTANDING CONVENTION EXPENSES AND
AMOUNTS SUBJECT TO THE SPENDING LIMITATION

Sections 9008(b)(1) and (5) of Title 26 of the United States Codes state, in
relevant part, that the national committee of a major party shall be entitled to payments
under paragraph (3), with respect to any presidential nominating convention, in amounts
which, in the aggregate, shall not exceed $4,000,000, as adjusted pursuant to the
provisions of 2 U.S.C. §441a(c).

Section 9008.5(b) of Title 11 of the Code of Federal Regulations, states
that the entitiements established by 11 CFR 9008.4 shall be adjusted so as not to exceed
the difference between the expenditure limitations of 11 CFR 9008.8(a) and the amount
of private contributions received under 11 CFR 9008.6(a) by the national committee of a
political party. Except as provided in 11 CFR 9008.12(b)(7), in calculating these
adjustments. amounts expended by Government and municipal corporations in
accordance with 11 CFR 9008.53. in-kind donations by businesses to the national
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committee or convention committee in accordance with 11 CFR 9008.9: expenditures by
host committees in accordance with 11 CFR 9008.52; expenditures to participate in or
attend the convention under 11 CFR 9008.8(b)(2); and legal and accounting services
rendered in accordance with 11 CFR 9008.8(b)(4) will no* e considered private
contributions or expenditures counting against the limitation.

Section 9008.8(a)(1) of Title 11 of the Code of Federal Regulations states,
in part, that the national party committee of a major party may not incur convention
expenses with respect to a Presidential nominating convention which, in the aggregate,
exceed the amount to which such committee is entitled under 11 CFR 9008.4 and 9008.5.

Section 9008.8(b)(1) of Title 11 of the Code of Federal Regulations states
that expenditures made by the Host Committee shall not be considered expenditures by
the national committee and shall not count against the expenditure limitations of this
section provided the funds are spent in accordance with 11 CFR 9008.52.

In addition, 11 CFR §9008.8(b)(2) states that expenditures made by
government agencies and municipal corporations shall not be considered expenditures by
the national committee and shall not count against the expenditure limitations of this
section if the funds are spent in accordance with the requirements of 11 CFR 9008.53.

Section 9008.10(g) of Title 11 of the Code of Federal Regulations states,
in part, that a convention committee shall file, no later than sixty days after the last day of
the convention, a statement of that committee’s net outstanding convention expenses. A
revised statement shall be filed no later than 30 calendar days after the end of the ninth
month following the last day of the convention, and shall be accompanied by the interim
repayment, if required under 11 CFR 9008.12(b)(5)(ii).

Section 9008.12(b)(3) of Title 11 of the Code of Federal Regulations
states that if the Commission determines that the national committee accepted
contributions to defray convention expenses which, when added to the amount of
payments received, exceeds the expenditure limitation of such party, it shall notify the
national committee of the amount of the contributions so accepted, and the national
committee shall pay to the Secretary an amount equal to the amount specified.

Section 9008.12(b)(7) of Title 11 of the Code of Federal Regulations
states, in part, that the Commission may seek a repayment from the convention
committee if the convention committee knowingly helped, assisted or participated in
making convention expenditures by the host committee, governmental agency or
municipal corporation that are not in accordance with 11 CFR §§9008.52 or 9008.53.

Section 9008.12(c) of Title 11 of the Code of Federal Regulations states
that the Commission will follow the same repayment determination procedures, and the
committee has the same rights and obligations as are provided for repayment

e




determinations involving pubhcly funded candidates under 11 CFR 9007.2(:) through
(h).

The 1996 Democratic Convention ended on August 29, 1996. The DNCC |

filed its initial Statement of Net Outstanding Convention Expenses (NOCE), as of
October 13, 1996, on October 29, 1996. A revised NOCE, also as of October 13, 1996,
was filed on October 21, 1997. The Audit staff reviewed the DNCC’s financial activity
through September 30, 1997, analyzed winding down costs, and prepared the figures

shown below.
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STATEMENT OF NET OUTSTANDING CONVENTION EXPENSES “
As of October 13, 1996 : =
As Determined at 10/21/97 '

ASSETS
Cash on Hand ) $1.649,981
Accounts Receiv?ble: 295,030
Capital Assets - : 0
Total Assets $1.945.011
OBLIGATIONS
Accounts Payable for Convention 51,855,019
Expenses
In-kind Contributions 726,835 ()
Winding Down Costs
10/01/97 and iater: Estimated 39375 (v)
* Total Obligations $2.621229
NET OUTSTANDING CONVENTION EXPENSES (8676218)
FOOTNOTES TO NOCE

(a) Thss & the amount from Finding [1.A.2.. previously discussed in this report.
(b) 'lmusmm-aysuoonw wndng down costs paid 10/22/98-3/31/98 and estinated winding down

costs of approxmately $33.000. The Auds swaff will review the Commautee's disclosure reports and records to
compare the sctual figures with the estsnated figures and prepare adjustments as necessary.
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The NOCE as calculated by the Audit staff shows a deficit of $676.218 which is
in contrast to the DNCC’s most recent calculation, prepared October 21, 1997, showing ™
unspent funds of $50,617. The Audit staff's inclusion of $726,835 in in-kind
contributions, viewed as subject to the spending limitation, created this situation.

Prior to receipt of the ECM, the DNCC made a repayment to the U.S. Treasury in
the amount of $120,562, representing its calculation of an interim repayment of unspent
funds pursuant to 11 CFR 9008.12(b)(5Xii). Since the repayment was made, the DNCC
identified an additional $69,945° in convention expenses, thus explaining the $50,617 in
unspent funds shown on its October 21, 1997 statement ($120,562 - $69,945 = $50,617).

Since the value ($726,835) of in-kind contributions received from the Host
Committee and the Citg is repayable to the U.S. Treasury (see Recommendation #1 at
page 12), the $120,562" already paid to the U.S.Treasury is viewed as a credit against the
amount due.

Recommendation #3
It is recommended that the Commission determine that the $120,562 paid to the
U.S. Treasury by the DNCC be considered a credit against the $726,835 repayment due

related to the acceptance of in-kind contributions discussed at Finding I1.A.2. The net
repayment due is $606.273 ($726,835 - $120,562).

E. APPARENT ALLOCABLE CONVENTION-RELATED EXPENSES

During our review of background materials related to the convention, we
identified a possible in-kind contribution to the DNCC. According to published rcpons.'
the Democratic National Committee was assuming about $25,000 in hotel bills incurred
at the Chicago convention in August, 1996, “partly because of concerns that a donor who
originally paid the bill might have used foreign funds, according to sources.” The hotel
bill reportedly covered costs associated with Democratic National Committee finance
chairman Rosen’s stay in the presidential suite at Chicago’s Four Seasons, R. Scott
Pastrick’s stay in a smaller suite, and two additional rooms.

¢ The DNCC identified additional accounts receivable of $11,986 and additional accounts payabie
of $81,931 which resulted in a net increase in convention expenses of $69,945.

! The DNCC may, at its option, submit a written request to the Commission requesting that funds
previously refunded to the U.S. Treasury be certified for payment of convention expenses
(1! CFR §9008.12(b)5Xii). If such a request was made and if approved by the Commission. the
net repayment due of $606.273 would increase by an amount equal to the amount certified to the
DNCC for payment of convention expenses.

' The Washingion Post, Dec. 12, 1996. p.A28; and Jan. 8, 1997, p. Al4.
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. M. Pastrick served as treasurer of the DNCC from October 5. 1995 to
January 20, 1997, and also served as treasurer of the DNC Services Corporation/
Democratic National Committee, Democratic Unity Fund, and six other committees
registered withrthe Commission, according to the FEC Disclosure Data Base for the 95-
96 cycle. The DNCC did not defray the cost of Mr. Pastrick's hotel expenses during
convention week. During fieldwork, the Audit staff requested copies of the hotel bill and
related expenses and information concerning the payment of \hese expenses. Also
requested was information as to why no portion of these expenses relate to the
convention, even though Mr. Pastrick and Mr. Rosen were both present during
convention week and met with persons attending the convention.

The DNCC responded by stating that “during the week of the convention,
Mr. Pastrick’s sole function, other than a five minute speech at the Monday Convention
session, was to serve in a fundraising capacity for the DNC [Democratic National
Committee].” The DNCC went on to explain that there was no point during the week of
the convention where Mr. Pastrick was required to serve in the role of treasurer of the
DNCC. A copy of Mr. Pastrick’s remarks of August 26th was provided. He was
introduced as “Treasurer of the Democratic National Committee.” In his remarks. Mr.
Pastrick made references to Party finances, campaign finance reform, and the November
general election. Information relating to the hotel expenses and payment thereof was not
provided.

In the Audit staff's opinion. the expenses associated with Mr. Pastrick’s
suite during convention week would seem, at least in part, allocable to the DNCC. as
would the rwo additional rooms. given his position and responsibilities as the DNCC
treasurer.

In the ECM, the Audit staff requested that the DNCC provide support for
its position. The documentation was to include (a) copies of the hotel bill and related
expenses for Mr. Pastrick’'s suite and the two additional rooms, (b) information
concemning the payment of these expenses, (c) a copy of Mr. Pastrick’s appointment
calendar or other written record of his activities during convention week, and (d) any
additional information the DNCC believes is relevant in support of its current position.

In its response to the ECM. the DNCC did not submit any of the
documentation requested in the ECM in support of its position. The DNCC did reiterate
the points discussed above and further stated:

[T]t is fundamental to the Convention financing system that the
costs of national party fundraising at the Convention should pot be paid
for with public Convention grant. 11 CFR §9008.7(a)(4)(viii)}(B). Thus. it
is clear that no part of Mr. Pastrick's expenses should have been allocated

to the DNCC.” The Audit Division's insistence that part of the expenses
of a Party official to attend the Convention should be charged to the public
The Audit Division’s position. were the Commission to uphold it, would
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be an open invitation for future abuse--an invitation to national party
committees to slough off part of their fundraising costs on the taxpayers.
That is exactly what the Commission should be discouraging, not )
encouraging. The Audit staff’s hunt for further documentation, proof of
Mr. Pastrick’s activities during the Convention, etc., is pointiess and
counterproductive. His expenses were properly paid for by the DNC.

Given the lack of documentation provided in response to the request
contained in the ECM, the Audit staff’s position is unchanged.

F. SUMMARY OF AMOUNT DUE TO THE U.S. TREASURY

Finding I1.A.2. In-Kind Contribution- $ 726,835
Telecommunications
Finding I1.C. Improper Use of Funds $ 1905
Subtotal $ 745,887
Amounts paid to date: . ($19,052)
- (8120,562)
Net Amount Due 3 606273
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BEFORE THE
FEDERAL ELECTION COMMISSION

REQUEST OF
1996 DEMOCRATIC NATIONAL CONVENTION COMMITTEE, INC.
FOR ADMINISTRATIVE REVIEW OF
REPAYMENT DETERMINATION

Pursuant to 11 C.F.R. §§ 9008.12(c) and 9007.2(c)(2), the 1996 Democratic
National Convention Commuttee, Inc. (the “Convention Committee™) hereby disputes the
repayment determination set forth in the Report of the Audit Division on the 1996
Democratic National Convention Committee. Inc., approved by the Commission on June
25, 1998 and served on the Cdnvention Commuittee on July 8, 1998 (the “Final Audit
Report”), and requests administrative review of that determination.

Pursuant to 11 C.F.R. §§ 9008.12(c) and 9007.2(c)(2)(i1), the Convention
Committee further requests that the Commission provide an opportunity for the
Convention Committee to address the Commission in open session, to demor;sn'ate that
no repayment is required.

The sole issue presented by the Final Audit Report is whether the Convention
Commuttee should be required to repay $600,325 paid by Chicago’s Commuittee for '96
(the “Host Committee™) and $126,510 paid by the City of Chicago (the “City”) for local
and long distance telephone service charges for telephone calls made by the Convention
Committee. (Final Audit Report at 10-12). That question turns on the application of the
Commission’s regulation governing permissible disbursements by a host committee, 11
C.F.R. § 9008.52(c),' which reads in pertinent part:

(1) Local businesses (excluding banks), local labor organizations and
other local organizations or individuals may donate funds or make in-kind
donations to a-host committee to be used for the following purposes: . . .

(v)  To provide the national commuittee use of an auditorium or

convention center and to provide construction and convention

' Pnivate contributions to a separate fund or account or a government agency or mumcipality may be made
to pay for the same categones of expenses as those for which a host commuttee may pay. 11 C.F.R.§
9008.53(b)(1).

B
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related services for that location such as: construction of podiums;
press tables; false floors; camera platforms; additional seating;
lighting, electrical, air conditioning and loudspeaker systems;

offices; office equipment; and decorations; . . .
(xi)  To provide other similar convention-related facilities and services.

o

The Final Audit Report concedes that payment by the Host Commuittee and/or the
City for Convention Committee for offices and office equipment, whether at the
Convention Hall or off-site, was entirely permissible under this language. Final Audit
Report at 10. Further, the Audit Division reviewed and allowed payments by the Host
Committee and/or the City for numerous office-related service charges, including
maintenance, cleaning, use of office supplies, equipment rental charges. cellular phone
service charges, pager service charges, and the like. Nevertheless, Final Audit Report
drew a distinction between all of these charges for office equipment facilities and
services, on the one hand, and telephone service charges, on the other hand, citing a
single sentence of the language of the Commission’s Explanation and Justification for its
Convention regulations: *‘Please note that the revised rules do not permit host
committees or municipalities to pay salaries of those working for the convention
committee or the national party, or to pay the convention committee’s or the national
party’s overhead and administrative expenses related to the convention.” Presidential
Election Campaign Fund and Federal Financing of Presidential Nominating Conventions,
Final Rules, 59 Fed. Reg. 33606 at 33614 (June 29, 1994).

In these circumstances, requiring the Convention Committee to repay payments
made by the Host Committee and the City for telephone service charges would be
arbitrary, capricious and contrary to law, for two reasons. First, given the ambiguous and
contradictory language of the regulation and the E&J, and their contradictory application
by the Audit Division, the Convention Committee simply did not have fair notice that the
regulation could be interpreted to allow payment by a host committee for a whole vanety
of administrative and overhead expenses, but not including telephone service charges.
Second, the Commission’s reliance on the one sentence of language in its E&J as
governing the scope of the regulation is in violation of the Administrative Procedure Act.
5 U.S.C. §§ 553(b) and (c), because the Convention Committee clearly was not afforded

any notice of or opportunity to comment on the entire concept that convention committee

BT ACA ?L, .__&——————

Page of ! 7




(o%)

administrative and.overhead charges would be excluded from the category of permissible

disbursements by a host committee or municipality.

L. THE AMBIGUOUS AND CONTRADICTORY LANGUAGE AND
APPLICATION OF THE REGULATION AND E&J FAILED TO
PROVIDE THE CONVENTION COMMITTEE WITH FAIR NOTICE
THAT PAYMENT OF TELEPHONE CHARGES WAS PROHIBITED

To be sure, “‘substantial deference” must be given “to an agency’s interpretation

of its own regulations.” Thomas Jefferson Universitv v. Shalala, 512 U.S. 504, 512

(1994). Where the imposition of a civil sanction is at stake, however, “the due process
clause prevents that deference from validating the application of a regulation that fails to

give fair warning of the conduct it prohibits or requires.” Gates & Fox Co., ‘Inc., v,
Qccupational Safety and Health Review Commussion, 790 F.2d 154, 156 (D.C. Cir.

1986)(Scalia, C.J.). “In the absence of notice—for example, where the regulation is not
sufficiently clear to warn a party about what is expected of it—an agency may not
deprive a party of property by imposing civil or criminal liability.” General Electric Co.
v. United States Environmental Protection Agency, 53 F.3d 1324, 1328 (D.C. Cir. 1995).
As the court explained in Diamond Roofing Co. v. Occupational Safety & Health Review

Commission, 528 F.2d 645 (5™ Cir. 1976), the regulated entity:

is entitled to fair notice in dealing with his government. Like other statutes
and regulations which allow monetary penalties against those who violate them,
an occupational safety and health standard must give an employer fair warnuing ot
the conduct it prohibits or requires. . . .

If a violation of a regulation subjects private parties to criminal or civil
sanctions, a regulation cannot be construed to mean what an agency intended but
did not adequately express. . . . [T]he. . . enforcer of the Act has the responsibility
to state with ascertainable certainty what is meant by the standards he has

promuigated.
528 F.2d at 649. See also, ins Environmental Servic .v. U.S. Environmental
Protection Agency, 937 F.2d 649, 654 (D.C. Cir. 1991)(lack of adequate notice resulting

from regulation’s inherent uncertainty in meanuing resulted in setting aside penalty for

violating regulation).

B
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[n this case, it cannot possibly be said that the Convention Committee had fair
warrung that the Commission’s regulation prohibited the payment by a host committee or
municipality of telephone service charges, for the following reasons.

A. The Language of the Regulation Does Not Distinguish Between
Telephone Service Charges and Other Office Equipment Facilities

and Services

"A regulation should be construed to give effect to the natural and plain meaning
of its words.” Diam: 00 0., supra, 528 F.2d at 649. It is impossible to glean
from a reading of the plain language of the regulation, section 9008.52(c)(1), that host
committees are permitted to pay for a wide variety of office-related facilities and
services, but not telephone service charges.

The regulation clearly permits host committees to pay for “offices” and “office
equipment.” 11 C.F.R. § 9008.52(c)(1)(v). The regulation goes on to allow host
committees to pay, without limitation, to “‘provide other similar convention-related
facilities and services.” Id. § 9908.52(c)(1)(xi)(emphasis added). Thus, host committees
are indisputably permitted to piay for the provision and installation of telephone
equipment for the convention committee. Any natural and plain reading of the regulation
would give rise to the conclusion that the host committee is also permitted to pay for
“other similar” “services,” and that use of a telephone is a “service” similar to the
provision and installation of telephone “facilities”.

Further, the very use of the phrase “other similar convention—related facilities and
services” indicates that the list provided in the preceding subsection of the regulations is

illustrative rather than exclusive. i itime Shippi uthority v.
Interstate Commerce Commission, 645 F.2d 1102, 1112 n. 26 (D.C. Cir. 1981)(use of

word “including” indicates specified list is illustrative, not exclusive). Clearly the use of
télephonw is an “other service,” “similar” to the provision, for example, of other utilities
for which a charge is paid—specifically, air conditioning and electricity, specifically
listed in subsection (c)(1)}(V).

Nothing in the plain language of this regulation, therefore, gives the convention
committee any notice whatsoever that the provision and installation of office equipment

may be paid for by a host committee, but not service charges for use of such equipment,




or that certain types. of service charges for use of offices or office equipment may be paid
for by the host committee (e.g., electricity for offices), but not telephone service charges.

B. Nothing in the Administrative History of the Regulation, Including
the E&J, Gives Fair Notice That Telephone Charges Are Excluded

From the List of Fxpenses for Which Host Committees May Pay

Nothing in the administrative history of the regulation gives a convention
committee any indication that certain types of convention committee administrative
facilities and services may be paid for by a host committee, but not telephone service
charges. First, the regulation has never contained, in any of its formulations, any
limitation on payment of convention committee administrative expenses by a host
committee, provided that the source of funds was permissible. The first regulations
promulgated by the Commission allowed certain local businesses to donate funds to a
host committee in an amount “‘proportionate to the commercial return reasonably
expected” by that business during the convention, and allowed the host committee to use
those funds “to pay for what would otherwise be a convention expense by the national
committee,” obviously including convention commuittee administrative costs. Former
section 121.9(b), 41 Fed. Reg. 35965 (Aug. 25, 1976). The Commission’s explanation to
Congress made clear that such funds could be used by the host committee, “if it so
chooses, to. . . defray convention expenses of the national party. . . . “ House Doc. 95-44,
95™ Cong., 1* Sess. 137 (1977).

The second version of the regulation, promulgated in 1979, added the list of
purposes for which expenditures could be made by government agencies and
municipalities, including the term, “other similar convention related facilities and
services,” and provided that host committees could make expenditures for purpdses that
“include but are not limited to” the purposes listed for municipalities, provided the funds
were donated by local retail businesses in an amount proportionate to the commercial
return reasonably expected. Former sections 9008.7(b)(2) and (d)(3), 44 Eed. Reg. 63036
at 63041-42 (Nov. 1, 1979). [n essence, the concept of these regulations, carrying
forward the policy of the original regulations, was that the restrictions on source of the

funds would ensure that the donations were commercially motivated and that, once these
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restrictions were met, the host committee could spend the funds for any “convention
expenses.” See Explanation & Justification, section 9008.7, 44 Fed. Reg. at 63038.

In promulgating the current version of the regulations, the Commission decided to
eliminate what it regarded as complex and unworkable distinctions between “local” and
“local retail” businesses. . 59 Fed. Reg. at 33610. But the new rules continued to provide,
as the Commission explained, that “‘both host committees and government agencies and
municipalities may accept monetary and in-kind donations from local businesses and
other local organizations and individuals to defray a variety of expenses for promoting
the convention city and paving for convention-related facilities and services.”
Explanation and Justification (“E&J™), section 9008.52, 59 Fed. Reg. at 33614 (emphasis

added). Significantly, the Commuission retained, in the final language of the current rules

in section 9008.52(c), the exact same list of permissible host committee disbursements as
had been set forth in prior section 9008.7(b)(2) in 1979, including *““[o]ther similar
convention related facilities and services,” for which a host committee could use funds
donated by local retail businésses under section 9008.79(d)(3). The Commission openly
recognized, in 1979, that this list allowed the host committee to “defray cog(vemion
expenses,” without limitation, and that was precisely the reason there had been placed
severe limitations on the source of the funds. 44 Fed. Reg. at 63037-38. Thus, the
legislative history of the language of the current regulation indicates no intent whatsoever
to limit the use of host committee funds for administrative expenses.

That leaves, of course, the one sentence of the E&J of the current regulation,
asking convention committees to “‘Please note that the revised rules do not permit host
committees or municipalities to pay. . . the convention committee’s or the national party's
overhead and administrative expenses related to the convention. 59 Eed. Reg. at 33614.
The problem with this sentence is that it |s flatly contradicted by the language of the
regulation itself, rendering it essentially uninteiligible. The E&J language does not say
that a host committse can pay some administrative expenses, but not telephone charges.

[t says that a host committee may not pay any administrative or overhead expenses of the
convention committee. Yet the plain language of the regulation itself clearly permuts
payment of such expenses, in particular, “offices” and “office equipment.” Offices and

office equipment are administrative and overhead expenses, by anybody’s definition.
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How cana convention committee make any sense whatsoever of a sentence in the
* E&J that says a h&st committee cannot pay convention committee administrative
expenses and a regulation that says a host committee can pay administrative expenses?
Certainly, such contradictory language cannot even remotely be said to give fair notice of
which types of administrative expenses will be allowed—in particular, which types of
office facilities and services will be allowed to be paid by the host committee and which
will not.

The Final Audit Report suggests that the “E&J offers a reasonable starting point
for applying the regulations.” Final Audit Report at 12. But a “‘reasonable starting point™
ts not enough to tell a party committee that it is going to be held liable for more than

$700,000 in repayments based on a distinction that is nowhere to be found in the

language or history of the rules. For these reasons, nothing in the administrative history
of the regulation—including the E&J language on which the Final Audit Report places so
much reliance—gives fair notice that telephone service charges would be disallowed as a

permissible host committee disbursement.

C. The Application of the Regulation by the Audit Division Was
radicto ist

The Audit Division itself interpreted and applied the language of section
9008.52(c), and the E&J language, in an entirely contradictory and inconsistent way. The
Host Committee and the City paid for, and the Audit Division allowed their payments for,
a variety of administrative and overhead expenses for convention-related facilities and
services for the Convention Committee, including use of office equipment as well as
provision and installation of such equipment. Indeed, the Audit Division itself
acknowledges that, notwithstanding the language of the E&J purporting to bar host
committee payments for any convention committee administrative or overhead expenses,
it was permissible for the Host Committee to pay for Convention Committee offices and
office equipment, incfuding telephone systems. Final Audit Report at 10.

Moreover, as best we can determine from the record, the Audit Division allowed
payments by the Host Committee for service charges which are conceptually and
definitionally indistinguishable from telephone serve charges Convention Committee
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pager (“beeper”) charges, usage charges for cellular phones, rental of certain types of
office equipment, and consumable office supplies such as paper, printer and fax
cartridges, pens, pads, fasteners and the like, as well as postage for use by the Convention
Committee. The Audit Division, again, approved such payments notwithstanding the
language of the E&J suggesting that a host committee may not pay for any convention
committee administrative and overhead expenses.

Thus, the Audit Division’s own inconsistent and contradictory application of the
regulation demonstrates that no regulated entity could possibly figure out, or have been
put on notice, that the regulation contained distinctions between certain kinds of
administrative expenses and others, or that certain kinds of service charges would be
allowable and others would not. For this reason too, the regulation did not provide fair

notice to the Convention Committee that telephone service charges would be disallowed.

D. The Definition of Convention Expenses Is Useless in Interpreting the Scope

1 issible Host Committee Disbursemen

The Final Audit Report places some reliance on the fact that the Commission's
rules of course allow a convention committee itself to pay for its own administrative and
overhead expenses. The Final Audit Report cites 11 C.F.R. § 9008.7(a)(4)(x), which
permits a convention committee pay for its own “‘[a]dministrative and office expenses for
conducting the convention, including. . . telephone charges.” Reference to these
regulations was also made during the open Commission meeting on June 25, 1998, at
which the Final Audit Report was approved.

That a convention committee may pay for certain expenses with its own funds,
from the public grant, says nothing whatsoever about whether a host committee may also
pay for such expenses. There are numerous categories of expenses which the regulations
allow either the convention committee or the host committee to pay for, including its own
offices and office eqilipmeut, and expenses for preparing the physical site of the
convention, including rental of the hall, platforms and seating, all of which are
specifically set forth both in section 9008.7(a)(4), as permussible convention committee
expenses, and iﬁ section 9008.53(c)(1), as permissible host commuttee expenses. There is

no provision in the regulations, anywhere, or in the E&J, even remotely suggesting that i1f
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a particular category of expense may be paid for by the convention committee itself, it
cannot be paid for by the host committee or municipality, and any such reading would be
flatly contradicted by the language of the regulations.

Therefore, it is utterly meaningless that the convention committee could lawfully -
have paid for all of its own adminustrative and overhead expenses. The question is
whether the convention committee was fairly put on notice that certain categories of
admunistrative and overhead expenses could be paid for by the host committee, while
others, specifically telephone charges, could not. The definition of “convention
expenses” is wholly irrelevant and useless in addressing that question.

E. The Convention Committee Was Not Provided Fair Notice that the
Regulation Prohibited Host Committees from Paying for Telephone Service

Charges

[n the circumstances described above, where the regulation obviously failed to
give fair warning of the conduct the Commission now seeks to prohibit—i.e., payment by
host committees of telephone sérvice charges—it would be unlawful for the Commission
to force the Democratic National Committee to repay those Host Committee payments.
In Gates & Fox Co., supra, a federal contractor working on the Washington Metro system
was cited for violating an OSHA regulation requiring that certain breathing devices be
provided for workers near the “advancing face” of a shaft and that “such equipment”
shall be on certain equipment in that area “and in other areas™ where employees might be
trapped by smoke. The contractor had not been working near an “advancing face™, but
was working in another area where employees might be trapped by smoke. The court
found that the language was ambiguous because it was not clear whether the “other
areas” were only those near an advancing face, or could include other areas as well. The
court concluded that the contractor could not be fined for the violation because it “did not
receive constitutionally adequate notice” that OSHA would apply the regulation to such
other areas. 790 F.2d at 156. The court reasoned that:

Courts must give deference to an agency’s interpretation of its own regulations. . .
. Where the imposition of penal sanctions is at issue, however, the due process
clause prevents that deference from validating the application of a regulation that
fails to give fair warning of the conduct it prohubits or requires.

Id.
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Similarly, in Satellite Broadcasting Co., Inc. v. F 824 F.2d 1 (D.C. Cir. 1987),

the FCC dismissed a company’s application to operate a microwave radio station because
the application had been filed in the wrong place. The court found that the FCC’s rules
addressed the proper place for filing in a “baffling and inconsistent fashion.” 824 F.2d at
2. One section of the rules said that private radio applications should be filed in
Gettysburg, PA, while another section suggeéted that applications for any lottery should
be filed in accordance with the rules for each service, and for that specific service, the
place of filing was Washington. The company filed in Washington but the FCC ruled
they should have filed in Gettysburg. The court vacated the FCC’s dismissal decision as
arbitrary and capricious, holding that the company’s interpretation of the confusing rules

was equally reasonable and that:

Traditional concepts of due process incorporated into administrative law
preclude an agency from penalizing a private party for violating a rule without
first providing adequate notice of the substance of the rule. . . . The Commission
through its regulatory power cannot, in effect, punish a member of the regulated
class for reasonably interpreting Commission rules. Otherwise the practice of
administrative law would come to resemble “Russian Roulette.” The agency’s
interpretation is entitled to deference, but if it wishes to use that interpretation to
cut off a party’s right, it must give full notice of its interpretation.

Id. at 3-4.

Again, in General Electric Co. v. UU.S. Environmental Protection Agency, 53 F.3d
1324 (D.C. Cir. 1995), the EPA fined GE for distilling the contaminated solvent from

certain PCB’s before incinerating them. One section of EPA’s complex rules appeared to
allow intermediate processing for purposes of disposal. Another section required
disposal of the solvent by an approved method, which would not include distillation, only
immediate incineration. The court held that EPA’s reading of its regulations was
reasonable, and would be uphelid, but that the agency could not impose any fine or
penalty on GE for violating that regulation based on such the agency’s interpretation:

Due process requires that parties receive fair notice before being depnived
~ of property. . . . In the absence of notice—for example, where the regulation is not
sufficiently clear to warn a party about what is expected of it—an agency may not
deprive a party of property by imposing civil or criminal liability.
53 F.2d at 1328. The court noted that there had been no pre-enforcement efforts to bring

about compliance and no other way for GE to have known the EPA would interpret the
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regulations the way-it did: “[W]e conclude that the interpretation is so far from a
reasonable person’s understanding of the regulations that they could not have fairly
informed GE of the agency’s perspective.” _g._ at 1330. The court found that the
regulations on their face did not prohibit use of distillation as a pre-disposal process, that
other parts of the regulation appeared to permit use of distillation, that the parties
themselves were confused about which sections of the rules actually applied. EPA
pointed to a policy statement purporting to address PCB separation activities, but the

court found that the application of that policy was itself unclear. The court concluded

that:

EPA did not provide GE with fair warning of its interpretation of the regulations.
Where as here, the regulations and other policv statements are unclear, where the

petitioner’s interpretation is reasonable, and where the agency itself struggles to

provide a definitive reading of the regulatory requirements, a regulated party is
not “‘on notice” of the a ’s ultimate interpretation of the regulatjons, and ma

not be punished.

Id. at 1333-34 (emphasis added). See, to the same effect, United States v. Hoechst
Celanese Corp., 964 F. Supp. 967 (D.S.C. 1996), aff'd in part. rev’d in part, 128 F.3d
216 (4™ Cir. 1997), cert. denied, 118 S. Ct. 2367 (1998)(where regulation was
unambiguous and unclear and there was no pre-enforcement warning of agency
interpretation, there could be no finding of liability or penalty imposed); United States v.
Consolidated Edison Co. of New York, 1988 U.S. Dist. LEXIS 13234, No. CV 88-0049
(E.D.N.Y,, Nov. 16, 1988)(where EPA regulation was ambiguous, regulated party was
not put on fair notice of EPA interpretation and no penalty could be imposed).

As in these cases, the Commission’s regulations governing permissible
disbursements by host committees are “‘baffling and inconsistent,” Satellite Broadcasting,
supra, 824 F.2d at 2, to say the least. As in Gates & Fox, supra, the plain language of the
regulation does not draw the distinction the Commission seeks to impose, between
telephone service charges and other administrative expenses. The language of the
regulation, expressly allowing payment of some convention committee overhead and
administrative expenses by host commuttees, flatly contradicts that of the E&J, purporting
to prohibit any payment by host committees of convention committee administrative and

overhead expenses. The application of the regulation by the Audit Division itself was
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contradictory and inconsistent. And, as in General Electric, it was surely reasonable for
the Convention Committee to regard telephone service charges as being an “other similar
convention—-related service” within the meaning of the regulation, similar to office
equipment and supplies, to utility charges, and to service charges for office equipment
that the Audit Division in fact treated as permissible for payment by the Host Commuirtee.
[n these circumstances, it is manifest that the Convention Committee was not

provided with *“fair warning” of the Commission’s interpretation, was not *“‘on notice” of
the Commussion’s “‘ultimate interpretation” imposed for the first time in this audit, and

therefore “may not be punished” with a repayment obligation of more than $700,000.

General Electric Co., supra, 53 F.3d at 1333-34.

I1. THE CONVENTION COMMITTEE WAS NOT PROVIDED WITH ANY
NOTICE OR OPPORTUNITY FOR COMMENT ON THE E&J

LANGUAGE THE COMMISSION NOW REGARDS AS CONTROLLING

As noted, the Final Audit Report, in holding that the Host Committee and city
payments of telephone servicé charges for the Convention Committee were
impermissible, relies almost entirely on the language of the E&J indicating that the
revised rules “do not permit host committees or municipalities to . . . pay the convention
commuittee’s . . . overhead and administrative expenses related to the convention.” Final
Audit Report at 10-12, citing E&J, 59 Fed. Reg. at 33614. To the extent that the
Commission has conferred on this language the force of a new regulation, controlling the
entire scope of section 9008.52(c) of the regulations, the Commission has clearly violated
the Administrative Procedure Act, 5 U.S.C. §§ 553(b)&(c), by failing to provide the
Convention Committee or the DNC any notice of or opportunity to comment on this new
restriction on the scope of permissible host committee disbursements.

The Commission issued a Notice of Proposed Rulemaking, with a request for
comments on new rules governing federal financing of Presidential nominating
conventions, on August 12, 1993, 58 Fed. Reg. 43046. Section 9008.53 of the proposed
new rules essentially retained the concept of the former rules: host committees could
accept donations from local retail businesses, in amounts proportionate to the expected
commercial return, and the host committee could use those funds to defray essentially
any convention expenses. The proposed rules further clarified that municipalities could

N .
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donate or expend their own funds to defray any convention expenses, without limitation
in amount. The preamble to the NPRM confirmed that the only changes to the existing
rules were to combine certain sections, confirm that host committees could accept in-kind
as well as cash donations, confirm that banks do not qualify as local retail businesses and
clanfy that municipalities could donate funds to host committees without restriction in
amount. 58 Fed. Reg. at 43051-52. There was no suggestion anywhere in the NPRM
that the Commission was considering any new restriction on the use of funds donated by
local retail businesses to host committees, under this section, for payment of
administrative or overhead expenses. .

The DNC submitted comments on the proposed new rules and also presented oral
testimony before the Commuission at an open hearing on October 27, 1993. Of course, the
DNC, having been given no indication whatsoever that the Commission was considering
restricting the scope of permissible host commuittee disbursements for convention
committee administrative or overhead expenses, did not think to comment on any such
concept either in its written comments or at the hearing. As best as we can determine
from the record, no one commented on this issue in any way.

The Commission considered the new rules at a number of open meetings during
April, May and June of 1994. The final Agenda Document, #94-58, had revised section
9008.52 to eliminate the requirement that the amount donated to a host commuttee by a
local business be proportionate to the expected return, but added a requirement that it be
in the ordinary course of business for the local donors to make donations to nonpolitical
conventions. [d. at 5-6. The Agenda Document made clear, however, that with respect to
the scope of permissible host commuittee disbursements, the new *‘rules allow local
businesses and other local organizations to make monetary or in-kind donations to either
the host committee or the municipality for a vanety of purposes involving the promotion
of the convention city of convention facilities and services.” Agenda
Document #94-58, Discussion § O at p. 5(emphasis added).

Indeed, the entire concept of limiting the scope of permissible host commuittee
expenditures with respect to convention commuittee administrative expenses was not
introduced, to our knowledge, until the very last meeting of the Commission on the new

rules. At that meeting, one of the Commuissioners suggested adding language to the E&J
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to indicate that the.host committee could not pay for convention committee
administrative expenses. That suggestion was adopted without a formal vote by the
Commission. The exact wording was created by the Office of General Counsel and
inserted in the E&J, which was finally approved by the Commission, presumably on tally
vote. and issued on June 29, 1994. There was no advance notice whatsoever that this
new concept would suddenly be introduced and adopted at the last Commission meeting
on the proposed new rules, let alone an opportunity for anyone to comment on it.

Agencies are of course allowed to modify proposed rules during the rulemaking
process, without necessarily affording an opportunity for a second round of comment. As
the District of Columbia Circuit has explained, however:

The test we have developed for deciding whether a second round of
comment is required in a particular case is whether the final rule promulgated by
the agency is a “logical outgrowth” of the proposed rule. . . . We apply that
standard functionally by asking whether “the purposes of notice and comment
have been adequately served,” . . . that is, whether a new round of notice and
comment would provide the first opportunity for interested parties to offer
comments that could persuade the agency to modify its rule.

American Water Works Ass’'n v. Environmental Protection Agency, 40 F.3d 1266, 1274
(D.C. Cir. 1994)(citations omitted). Accord, United States v. Bethiehem Steel Corp., 38
F.3d 862 (7th Cir. 1994); il Co. v. Environmental Protectio ncy, 950 F.2d
741 (D.C. Cir. 1991).

In the case of the Commission’s rules governing host committee disbursements, it
is clear that the restriction on the ability of host committees to pay for convention
committee administrative and overhead expenses was in no way a “logical outgrowth” of
the proposed rule. Nothing in the proposed rules even hinted that such a restriction
would be imposed. The DNC was given no opportunity whatsoever to comment on such
a restriction. Had the DNC been afforded such an opportunity, it could have called on the
Commission to clarify exactly what types of convention committee expenses the host
committee would be ﬁrecluded from paying, thereby obviating all of the confusion and
uncertainty that gave rise to the repayment obligation imposed by the Final Audit Report.
Manifestly, then, the “purposes of notice and comment” have not been “‘adequately

served” in this case.
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In Kooritzkv v. Reich, 17 F.3d 1509 (D.C. Cir. 1994), the Labor Department’s
rules permitted employers to substitute alien workers on labor certifications. DOL issued
a notice of proposed rulemaking to implement legislative changes in the immigration
laws, including changes in the system for priority dates, but not mentioning any change in
the ability of employers to substitute aliens. Then, in the final rule, the department
amended its rules to limit the validity of labor certifications to the alien named on the
employer’s application. The court held that the rule was invalid because the department
had failed to afford notice of or opportunity to comment on the no-substitution provision.
The court noted that that the NPRM “did not contain the terms of the no-substitution rule
it later promulgated; it did not propose abolishing substitution; and it did not mention the
issues involved in doing so.” 17 F.3d at 1513. Acknowledging that “‘a final rule need not
match the rule proposed,” the court nevertheless held that “‘a necessary predicate. . . is
that the agency has alerted interested parties to the possibility of the agency’s adopting a
rule different than the one proposed. The adequacy of notice depends, . . . on whether the
final rule is a ‘logical outgrowth’ of the proposed rule.” Id. The court ruled that, in this
case:

The Department’s interim final rule does not even come close to complying with

the notice requirement of § 553. Something is not a logical outgrowth of nothing.

The notice of proposed rulemaking contains nothing, not the merest hint, to

suggest that the Department might tighten its existing practice of allowing

substitution. . .

Id. The court concluded that, “Interested persons. . . therefore had no opportunity to
present their views on the matter before the Department acted.” [d. at 1514. See also,
National Mining Ass’n v. Mine Safety and Health Adm'n, 116 F.3d 520, 530-32 (D.C.
Cir. 1997)(new rule invalidated where NPRM made no mention of changing significant
aspect of rule; notice considered inadequate when “interested parties could not
reasonably have anticipated final rulemaking from draft rule™).

Likewise, in t.he_ case of the Commission’s rulemaking, the NPRM contained
“nothing, not the merest hint, to suggest” that the Commission was going to prohibit host
committees from using any of their funds to pay for convention committee administrative
and overhead expenses. The DNC would obviously have been very interested in

commenting on such a proposal. Manifestly it was deprived of any such opportunity,
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before the C omm‘jssion acted in adopting the E&J language and thereby changing the
scope of the entirléﬂ regulation, at least as the Commission now seeks to apply it. [n the
absence of any notice of or opportunity to comment on this significant language
effectively adopted as part of the final rule, the Commission has violated the
Administrative Procedur: Act. Therefore the rule was not validly adopted.

CONCLUSION

The Commission may have good reasons to craft a rule that limits the scope of
disbursements by host committees and municipalities for convention committee
administrative and overhead expenses. The answer is to undertake a rulemaking that
proposes such a rule, a rule which makes clear to host and convention committees exactly
what types of convention committee expenses can and cannot be paid for by host
committees and municipalities, and that invites public comment on such a proposed rule.

To require convention committees to guess about the meaning of a vague,
ambiguous and contradictory fegulation together with its equally conUadicto;y preamble
language, with a penalty of hundreds of thousands of dollars in repayment obligations for
guessing wrong, violates fundamental precepts of consiitutional due process and
administrative law. The Convention Committee was not even remotely afforded fair
notice that section 9008.53(c) prohibited host committee payment of telephone service
charges while permitting host committee payment of numerous other categories of
convention committee expenses, including overhead expenses. And had the DNC been
provided notice of and an opportunity to comment on the entire concept of limiting host
committee payment of convention committee administrative expenses, in the first place,
the rule could have been clarified and the entire problem could have been avoided. The
Commission’s failure to provide such notice and opportunity to comment is a clear

violation of the Administrative Procedure Act.

-
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For these re;sons, pursuant to 11 C.F.R. § 9007.2(c)(3), the Commission should
revise the repayment determination in the Final Audit Report to find that the Host
Committee payment of $600,325 of telephone service charges and the City payment of
$126,510 of telephone service charges were permissible disbursements and not in-kind
contributions to the Convention Committee, and therefore, that no repayment by the

Convention Committee is required.

Respectfully submitted,

& Joseph E. Sandler

Neil P. Reiff

SANDLER & REIFF, P.C.
6 E. Street, S.E.
Washington, D.C. 20003
(202) 543-7680

Counsel for 1996 Democratic National Convention
Commuittee, Inc.

- Dated: September 8, 1998
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FEDERAL ELECTION COMMISSION
WASHINCTON, D C 20463

January 4, 1999

TO: KIM L. BRIGHT-COLEMAN
ASSOCIATE GENERAL COUNS

THROUGH: JAMES A. PEHRKON
ACTING STAFF DIRE

FROM:  ROBERTJ.COSTA /@O
ASSISTANT STAFF DIRECTOR
AUDIT DIVISION

SUBJECT: 1996 DEMOCRATIC NATIONAL CONVENTION COMMITTEE INC.
RESPONSE TO AUDIT REPORT - AUDIT DIVISION COMMENTS

Based on our review of the subject committee’s response to the audit report, it
does not seem that the conclusions reached by the Commission in the audit report relative
to the telecommunications’ expenses require any modification. However, I would note
that a check ($46,144.47) made payable to the U.S. Treasury was received from the
subject committee on August 31, 1998. This amount can be viewed as a credit against
the amount due (See Audit Report, page 20 and Recommendation #3). Once applied the
net repayment due is now $560,129.

Should you have any questions, please contact Wanda Thomas at 694-1200
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1996 DEMOCRATIC NATIONAL

Agenda Docket No. 95-5
CONVENTION COMMITTEE

Federal Election Commission
999 E Street, N.W., 9th Floor
Washington, D.C. (zip code)

Wedhesday,
January 13, 1999

The above-entitled matter came on for hearing,

pursuant to notice, at 10:08 a.m.

BEFORE: SCOTT E. THOMAS
CHAIRMAN

APPEARANCES:

Scott E. Thomas, Chairman, FEC

Darryl R. Wold, Vice Chairman, FEC

Lee Ann Elliott, Commissioner, FEC

David M. Mason, Commissioner, FEC

Danny Lee McDonald, Commissioner, FEC

Lawrence M. Noble, General Counsel, FEC

Delbert Rigsby, General Counsel’s Office

James A. Pehrkon, Acting Staff Director, FEC

Robert J. Costa, Dep. Staff Director, Audit Div., FEC
Rick Halter, Audit Division, FEC

Witnesses on behalf of the Democratic Convention
Committee:

Joseph E. Sandler, Esquire
Neil Reiff, Esquire
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PROCEEDINGS
(10:08 a.m.)

CHAIRMAN THOMAS: Good morning. The special open
meeting of the Federal Election Commission will please come
to order.

Our agenda today is an oral hearing on behalf of
the 1996 Democratic National Convention Committee,
Incorporated. The Convention Committee has requested this
opportunity to address the Commission in open session
concerning a repayment determination, which is contained in
the Audit Report approved June 25, 1998.

In the Audit Report, the Commission determined
that expenditures for telephone charges totaling $600,325 by
Chicago’s Committee for ‘96 (the "Host Committee") and
$126,510 by the City of Chicago were in-kind contributions
to the Convention Committee.

Thus, the Commission determined that the
Convention Committee must repay $726,835 to the United
States Treasury. The Commission also determined that the
interim repayment of $120,562 that the Convention Committee
paid to the United States Treasury for unspent funds should
be considered a credit against the amount due. Therefore,
the net reﬁayment amount is $606,273.

The sole purpose of this meeting is to give the
Convention Committee an opportunity to address the

Heritage Reporting Corporation
(202) 628-4888
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Commissiég and to demonstrate that no repayment, or a lesser
repayment, is required.

— This is not an adversarial or trial-like hearing.
Counsel for the Convention Committee will have 30 minutes to
make remarks. At the conclusion of the Convention
Committee’s presentation, each Commissioner will have an
opportunity to ask questions. I will then ask the General
Counsel and the Audit Division if they have any questions
for counsel.

After this hearing, the Convention Committee will
have five days in which to submit additional materials for
the Commission’s consideration. The Commission will then
make a repayment determination following administrative
review and issue a Statement of Reasons in support of that
determination.

Representing the Convention Committee today 1is
Joseph E. Sandler. I would ask Mr. Sandler that his
presentation not exceed 30 minutes, as noted, and must be
limited to those matters raised in your written response to
the Commission’s repayment determination.

Welcome, Mr. Sandler. I see joining you will be
the honorable Neil Reiff, as well. Neil, welcome, as well.

MR. SANDLER: Thank you very much, Mr. Chairman.

Mr. Chairman and members of the Commission, I'm
Joe Sandler. This is my partner, Neil Reiff, with the law

Heritage Reporting Corporation
(202) 628-4888
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firm of Sandler & Reiff, here in Washington.

: I serve as General Counsel, and Mr. Reiff is
Depuﬁy General Counsel of the Democratic National Committee,
and we also served as counsel to the 1996 Democratic
National Convention Committee.

We very much appreciate the opportunity to appear
before the Commission today to discuss the basis for our
request that the Commission revisit and reconsider the
repayment determination in the final audit report on the
1996 Democratic National Convention Committee.

As you know, the Convention Committee is publicly
financed, but the Commission’s regulations permit the host
city and the Host Committee to receive private contributions
from certain sources, local businesses, labor organizations,
and individuals to pay for categories of convention expenses
that are set out in the Commission’s regulations.

The sole issue in this repayment determination 1is
whether it was permissible for the city of Chicago and
Chicago’s Host Committee, Chicago ‘96, to pay for local and
long distance telephone charges for the Convention
Committee. These are the actual, by minute telephone
service charges for telephone calls made by the Convention
Committee staff.

The final audit report takes the position that it
was not permissible for the Host Committee to pay for those

Heritage Reporting Corporation
(202) 628-4888
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expenses.

- I would ask the Commissioners to put themselves in
our pésition, the position of the Convention Committee in
the summer of 1994, as we tried to negotiate our contract
with the City of Chicago, and its Host Committee, and
determine the convention budget, which requires us to figure
out who can pay for what: what expenses can be paid for by
the Host Committee, which expenses must be paid for by the
Convention Committee, itself.

The plain language of the Commission’s regulations
states that the city, the host city, and the Host Committee
may pay for offices and office equipment, and similar
convention-related facilities and services. Any reasonable
reading of this regulation is that the Host Committee’'s
payment for a service similar to offices and office
equipment is permissible.

Under this language -- this very same language,
the Chigago Host Committee paid for, and the auditors -- the
Audit Division accepted and allowed charges for cellular
phone use and pager service in the total amount of some
$140,000; electricity, air conditioning, office-related
charges, including maintenance, cleaning, use of office
supplies, equipment rental charges, and the like.

But the final audit report purports to distinguish
between all of these administrative and office-related

Heritage Reporting Corporation
(202) 628-4888
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service charges on the one hand, and telephone service

charges on the other.

Our problem with that distinction goes to two
fundamental principles of administrative law. The first is
that people who are regulated have to be able to understand
the regulations so they can follow them.

Obviously, like any other agency, this Commission
can interpret its own regulations any way it wants to, but
the people who are regulated have to be put on notice of
that interprétation before the fact, not afterwards.

As clearly established in the cases we discussed
at length in our brief, which I won’'t be revisiting today, a
regulatee can‘t be penalized for filing a rule based on an
interpretation that it simply did not have fair notice of.
And that’s the situation in this case.

| The other basic principle is that under the
Administrative Procedure Act, a regulated party has to be
given notice and an opportunity to comment on rules before
they are promulgated.

Like any other agency, this Commission cannot come
up with an interpretation that completely changes the
meaning and import of a rule that, in effect, creates a new
rule without the people who are being regulated having been
given notice of that, and an opportunity to comment on it,
and that’s exactly what happened here.

Heritage Reporting Corporation
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Let me briefly try to explain these two points.
Again, if you put yourself in the situation we were in, in
the éummer of 1994, trying to figure out who can pay for
what, in the Convention Committee versus the Host Committee,
we start with the plain language of the regulation. And,
again, its states that the Host Committee can pay for
offices and office equipment, air conditioning, electricity,
similar convention-related facilities and services.

The auditors, themselves, conceded that it was
permissible for Ehe Host Committee to pay for the provision
and installation of telephone equipment. In their audit,
again, they permitted all of these other office-related
facilities and services to be paid for by the Host
Committee.

By any reasonable reading, the use of telephone
equipment is a similar facility or service to the equipment
itself. 1It’'s like saying that somebody can pay for the
typewriter but not the typewriter ribbon. There’s just no
basis in the language of the regulation itself for such a
distinction.

Nor can you say that the regulation somehow gives
us notice that there’s a distinction between equipment and
the use of that equipment, because again air conditioning,
electricity, services that all of us regard as utilities,
like our telephone bill, right, that we pay every month, are

Heritage Reporting Corporation
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clearly permitted to be paid for by the Host Committee under

the regulations.

And, again, the auditors allowed cell phone
charges -- cellular phone charges, pager charges to be paid
for by the Host Committee.

So there’s no notice in any -- in the language of
the regulation itself of any distinction that would disallow
the Host Committee from paying for telephone service
charges, while allowing them to pay for these other
administrative and office-related service charges.

That’'s how we read the regulation in the summer of
1994, which was shortly after the Commission issued its new
regulations for the convention scheme. But I want to
emphasize secondly, that the history of this regulation is
completely consistent with the reading that we had of it in
the summer of ‘94.

As you know, the whole idea of the Host Committee
regulations is that while the convention was to be publicly
financed, a city and its Host Committee could use private
contributions to pay for certain convention facilities and

services, as long as the Commission could be sure that the

purpose of those contributions was to promote the city and

to enhance the business of the companies making the
contributions, rather than political purposes; rather than
carrying favor with the political party giving the
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convention.

; To effectuate that purpose, the original
reguiations_that the Commission put out in 1976, and the
revision that was put out in 1979, took the approach of
restricting the source of contributions to the city and the
Host Committee. Only local retail businesses could
contribute, and only to the extent that the contribution was
proportionate to the commercial return that they could
reasonably expect, the business benefit that they could
reasonably expect from making that contribution.

But with that restriction on the source of the
contribution of the Host Committee, there was never, in the
1976 regs or the ’'79 version, any restriction on the
purposes for which the Host Committee could expend those
funds. In fact, the 1976 explanation and justification that
this Commission submitted to Congress said that these funds
could pay for what would otherwise be a convention expense
by the National Committee.

In 1979, again, no restriction whatsoever in the
regulations -- in the language of the regulations -- or in
the explanation and justification, any indication that there
was any restriction on the purposes for which the Host
Committee cCould spend its funds in terms of covering the
costs of convention facilities and services.

Now in the current version, in 1994, that was
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issued in the rulemaking in 1994, the Commission eliminated
and,;of course, simplified some of the restrictions on the
sourée of the contributions. But the Commission did not
change the language of the regulations as to what the Host
Committee and the cities’ funds could be used to pay for.

The list of permissible Host Committee
disbursements is exactly the same as the 1979 regulations,
including the language that we relied on -- offices, office
equipment, other similar convention facilities and services.

Now what the Commission did do, of course, in the
1994 rulemaking was add a single sentence to the explanation
and justification, the preamble to the regulation that says
please note that the revised rules do not permit Host
Committees or municipalities to pay salaries of those
working for the Convention Committee or the National Party,
or to pay the Convention Committee’s or the National Party'’s
overhead and administrative expenses related to the
convention. And, of course, the Audit Division, in the
final audit report, places great emphasis and reliance on
that single sentence in the explanation and justification.

Our problem with this is that that sentence is
flatly contradicted by the language of the regulation
itself, making it impossible for us, as a Convention
Committee, to figure out, in any way, what it’s supposed to
mean. |
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The sentence says the Host Committee can’'t pay for
administrative and overhead expenses. The language of the
regulétion says the Host Committee can pay for
administrative and overhead expenses, office equipment and
offices, which is, fundamentally, what the administrative
and overhead expenses are.

So it’s impossible to figure out how we were
supposed to make sense of the sentence that's flatly in the
E and J, that’s flatly contradicted by the language of the
regulation itself. You can’t figure it out by taking one or
the other which are going to be allowed, what kind of
administrative overhead expenses are going to be allowed,
what kind of office-related charges will be allowed, and
which ones won’t be allowed.

Now, the other element that the Audit Division
relies on especially is a separate regulation that allows a
Convention Committee to pay for its own administrative
expenses. That regulation, 9008.7 (A4x), provides that the
Convention Committee can use its own funds, you know, as a
permissible use of the public money to pay for
administrative expenses, including offices and telephone
charges.

The Audit Division says, well, that’'s a definition
of administrative_expenses. It shows you that the
administrative expenses includes office charges.
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That separate regulation, again, is completely
useless in interpreting the Host Committee regulations,
becau;e there are a number of categories of expenses that
can be paid for either by the Host Committee or by the
Convention Committee. So the fact that something can be
paid for by the Convention Committee, under the regs, that
it’'s a permissible use of our public funds, doesn’t tell you
anything about whether the Host Committee could also pay for
that. |

For example, that same regulation says that the
cost of preparing and maintaining the convention site and
renting the hall ¢can be paid for by the Convention
Committee, using it public funds. But the Host Committee
regulations say the Host Committee could also pay for that.

Similarly, the Convention Committee -- the list of
what the Convention Committee can use its own funds to pay
for says that it can pay for administrative expenses,
including office supplies and office machines, but the Host
Committee regulations say the Host Committee could pay for
those instead. And, in fact, the Host Committee did, in our
case, and the auditors allowed it.

So that sentence in the separate regulation about
the Convention Committee’s use of its own funds in no way
renders this issue any more intelligible. It doesn’t tell
us, in any way, which office-related service charges and
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expenses are permissible and which aren’t.

So, again, on this whole point, sitting there in
the ;ummer of ‘94, trying to determine the convention budget
and negotiate the convention contract, we simply in no way
were put on fair notice that all of these categories of
office-related service charges were going to be allowed,
cell phones, pagers, electricity, air conditioning, rental
of copy machines, you name it, but not telephone service
charges.

There is no way we could have read into the
language of the regulations, the history, balancing this

conflicting language -- no way we could have drawn that

conclusion, as we determined what the Host Committee could

pay for.

Now if it’s the Commission’s position that the
entire meaning of that plain language of the Host Committee
regulations was intended to be changed by that single
sentence in the explanation and justification, we have a
different problem. And that problem is that there was never
any opportunity for any notice -- any opportunity for us to
comment on that language.

The notice of proposed rulemaking for these
current redulations was issued in August, 1993, without any
hint of any new limit on what the Host Committee would be
able to pay for.
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The DNC, the Democratic National Committee,
submitted comments on those proposed rules. I presented
testiﬁony at this very table on those proposed rules. This
issue was nowhere to be found in the notice of proposed
rulemaking.

The Commission held a number of open meetings in
April, May, and June of 1994. And there was, again, never
any hint of any new limit on permissible Host Committee
expenses until the very last of those meetings.

In fact, the final agenda document for the very
last meeting stated that the new rules would continue to
allow local businesses and organizations to contribute to
the Host Committee or the city for a variety of purposes
involving the cost of convention facilities and services.
No hint of a limit or restriction, some new fundamental
principle distinguishing that certain categories would be
allowed, and certain would not be.

That concept was introduced at the last open
meeting, well after the comment period had closed. A
suggestion was made by a commissioner that the language
itself was created by the General Counsel’s Office, with no
discussion by the Commission, inserted in the E and J, which
was adopted on, you know, on a tally vote with no further
discussion by the Commission.

Now as explained in more detail in our brief, in
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our written submission, the rule in the District of Columbia
Circuit is that of course agencies can change a final rule
from.a proposed rule. But another round of comment is
required if the final rule is not a logical outgrowth of the
proposed rule.

And the District of Columbia Circuit applies a
common sense test in determining that, which is simply was
there enough of a hint, enoﬁgh of a suggestion in the
proposed rulemaking to give people, again, fair notice that
something like this was being considered, and give them an
opportunity to comment on it.

In thig case, it clearly cannot be said that this
language in the explanation and justification was a logical
outgrowth of the proposed rules. There wasn’t the slightest
hint in the proposed rules that we had a chance to comment
on, that the Commission was going to be considering a major
new restriction on the kinds of expenses that Host
Committees could pay for.

Had there been such an indication in the proposed
rules, you can be sure we would have been most interested 1in
commenting on it. And, in fact, we believe our comments
would have been very useful to the Commission in flagging
the very kinds of practical issues and problems that
unfortunately we have to bring to you today, after the fact,
about interpreting and applying such a concept of
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for the 2000 convention.

To the extent that that’'s true, we would urge the
Commiésion, within the next year or so, at least to begin
the process to develop rules for the following cycle, for
2004, so that when we are sitting here four years from now,
and beginning negotiations for that convention, we’ll all
know and understand what the rules are.

This situation should have been avoided in the
past, through Commission rules that were clear. I think we
can avoid this situation in future, if not for this
immediate cycle that we’'re in, then the future cycle.

But for purposes of this audit, we have to come to
the conclusion that the DNC, the Democratic National
Convention Committee, was not put on fair notice of the
disallowance of telephone service charges. And for that
reason, we urge the Commission to revisit the repayment
determination, and decide that the Convention Committee
should not be penalized, should not be required to repay
these expenses, which we had every reason to believe, at the
time, were permissible under the Commission’s regulations.

Thank you very much, Mr. Chairman and members of
the Commission. We would be pleased to answer any questions
you may have.

CHAIRMAN THOMAS: Thank you, Joe. I will just ask
one question at the outset, just so we are all very clear on
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administrative and overhead expenses.

- So we submit to you that in this case, to the
exteﬁt that-;his language in the E and J is all controlling
here, the purposes of notice and comment clearly have not
been served. And we respectfully suggest that to the extent
the final audit report relies on that, E and J language is
completely changing the meaning and import of this
regulation, and that’s a violation of the Administrative
Procedure Act.

Now in closing I want to just suggest that here we
are now in 1999. We're sitting here again in the same
situation. .

We have begun discussions with our three finalist
cities for the 2000 Democratic Convention, Boston, Denver,
and Los Angeles, about the budget. And they respond to
requests for proposals. We begin to negotiate the budget.
We eventually select one those cities.

And then, of course, in the next couple of months,
we’ll refine that budget and memorialize the Host
Committee’s obligations to pay for certain categories of
expenses in a contract that we will sign with one of those
cities and/or its Host Committee.

The Notice of Proposed Rulemaking that was just
issued in the Presidential financing scheme correctly points
out that it is virtually too late to develop new rules, even
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the facts that are before us.

Which expenses are we talking about? Are we

talk;ng about specifically-only telephone service charges,
local and long . distance, as distinguished from cell phones?

MR. SANDLER: Yes. It’'s our understanding that
the Audit Commission, the $726,000-some dollars is local and
long distance telephone service charges, and that the
~ellular phone charges of $90,000, approximately, and
another $50,000 of pager/beeper charges were reviewed,
clearly they are material, and they were allowed by the
Audit Division, as best we can determine.

CHAIRMAN THOMAS: And were --

MR. SANDLER: There’s some confusion in the Audit
Division’s analysis of our response, in which they seem to
suggest that what’s being disallowed is cellular phone and
pager charges -- yes, the General Counsel’s analysis,
right -- cellular phone and pager charges. But, in fact,
it’s the opposite.

CHAIRMAN THOMAS: Also, I asked that question just
because it helps to crystallize the discussion a little bit,
because we’re dealing with phones that are at least attached
to an office by a wire.

One could perhaps argue that cell phones maybe are
something other than office equipment. And you might have a
different kind of debate going on about whether or not those
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are the kinds of things that are specifically allowed for iﬁ
the.ﬁost Committee regulations.

- But here we are talking about telephones that are
hooked up by lines to offices that were used by Convention
Committee employees and staff and so forth. 1Is that right?

MR. SANDLER: That’'s our understanding, Mr.
Chairman.

CHAIRMAN THOMAS: And then just for our amusement,
would you like to clarify for the record which Commissioner
it was that made that suggéstion.

MR. SANDLER: I believe it was you.

MR. MCDONALD: Oh, fine..

CHAIRMAN THOMAS: Thanks for bringing that up. So
in other words, the reason we are all sitting here today,
perhaps --

MR. MCDONALD: Here we go again.

CHAIRMAN THOMAS: So I won’t ask any more
questions. Thank you.

Vice Chairman Wold, would you like to ask some
questions?

VICE CHAIR the MAN WOLD: Thank you, I would.

First, I want to complement you, Mr. Sandler, on
an excellerit presentation. It was very articulate, very
well organized. And I appreciate the analysis you bring to
the problem here.
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MR. SANDLER: Thank you, Commissioner.
. VICE CHAIRMAN WOLD: One other -- first, one other

question about the facts, just to make sure we are clear.

Is there any limitation as to the period of time for which
these telephone charges are an issue? In other words, is
there any distinction between the period of time during the
pfeparation for the convention, and during the cqnvention
itself? 1Is there any distinction to be made at all in that
regard?

MR. SANDLER: Well, there's a period of time when
the convention staff actually begins. There’s a small group
of people in Washington, D.C. Clearly, those expenses are
paid for by the Convention Committee.

VICE CHAIRMAN WOLD: Right.

MR. SANDLER: We’'re talking about, as I understand
it, all of the telephone local, long distance charges for
the offices of the Convention Committee in Chicago.

VICE CHAIRMAN WOLD: But as far as the time in
Chicago, these charges don’t relate exclusively to any
particular period of time, such as the preparation of the
hall, charges incurred in connection with the installation
of the podium, press table, false floors, camera platforms,
and so on. They were incurred during the whole period of
time --

MR. SANDLER: Ihat's right.
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VICE CHAIRMAN WOLD: -- through the convention
itself. 1Is that right?

MR. SANDLER: Yes, that’s right.

VICE CHAIRMAN WOLD: All right. Thank you.

That was my understanding. I just wanted to make
sure that there isn’‘t something lingering here or something
I missed.

I wanted to ask you about one aspect of your
argument here. You had said that the audit staff has
allowed expenses to be paid by thé -- what is it? -- the
Host Committee, which could also be considered to be
overhead. You mentioned particularly the cell phones and
pager charges, and I think janitorial or maintenance, and
other administrative expenses. And I would like Audit's
response on that.

I recall something in the reports we have in front
of us that there were some such charges, but they were not
of a material nature which would, I think, tend to reduce
any argument based on those.

But I think you'’re argument raises two -- or has
two aspects to it. One is whether there has been a
consistent application of the regulation, and we are not
simply arbitrarily disallowing one element there. And if
the other charges that were allowed were material, then we
cannot be arbitrary and disallow simply one element of the
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overhead,“such as telephone charges.

The other aspect of that that could be significant
is wﬁether there is any reliance in advance on that
argument, or it was simply an after-the-fact inconsistent
application here. Let me just ask you that. Are you
contending there was any reliance on the Commission allowing
these other overhead charges to be paid by the Host
Committee, or is it simply you are saying we are
inconsistently applying the regulation? |

MR. SANDLER: Our reliance was on the language of
the regulation itself, its plain meaning, and its history.

In prior conventions, the Host Committees clearly
paid these charges. In New York, in 1992, they were paid.
In Atlanta, in 1988, they were paid by the Host Committee.
But there was no audit of Host Committee expenses at that
time. So we were all dealing a bit in the dark here --

VICE CHAIRMAN WOLD: All right.

MR. SANDLER: -- in terms of practice, which is all
the more reason why we had to rely éimply on, you know, the
common sense application-of the regulations.

VICE CHAIRMAN WOLD: Okay.

MR. SANDLER: The arbitrary application in terms
of cell phone, but not hard-line charges, that was after the
fact --

VICE CHAIRMAN WOLD: All right.
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WMR. SANDLER: -- with respect to the 1996
convention.

' VICE CHAIRMAN WOLD: Okay. Thank you. That's the
extent of my gquestions at this point, Mr. Chairman. Thank
you.

CHAIRMAN THOMAS: I didn’t note at the outset, by
the way, that one of our colleagues, Commissioner Sandstrom,
is recused in this matter. So, I might ordinarily turned
him for questions, but instead I'm going to turn to
Commissioner McDonald.

COMMISSIONER MCDONALD: Thank you, Mr. Chairman.

Now how, is that he is recused? This is the kind
of deal I want to get involved in.

He owns the phone? Is that what I heard someone
uttered? I won’‘t say who. It wouldn’'t be fair to
Commissioner Elliott. He owns a phone. I tried that
yesterday.

Joe, Neil, welcome. Thank you for coming.

Actually, you kind of got to the heart of

"something that I was very curious to ask about. First of

all, Joe, just to be sure I understand your comments, you're
not suggesting, are you, that we are sometimes -- we have

contradictory positions? Surely, you wouldn’t be saying

' that about the Federal Election Commission. If I didn't

know better, I'd be suspicious of that.
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‘And, secondly, before I get to my questions,
you’'re going to Boston, Los Angeles, and where?

- MR. SANDLER: The three finalist cities are
Boston, Los Angeles, and Denver. So one of those cities
will be the convention. And I mentioned that because we are
actually reviewing the proposed budgets with them right now.

COMMISSIONER MCDONALD: Well, just don‘t go to San
Diego. I know a lot about that place.

Let me, if I might, just ask a couple of things
I'm just curious about. You answered one of my questions
which was, when you were referring to the history, I did not
realize or recognize that the Host Committees had made those
payments in Atlanta and in New York. I think that’'s awfully
important. And I was not aware of that. And I was going to
ask you about that. So that is news to me, and that 1is
helpful.

I would like to ask the auditors, so I could just
talk to both of you, in relationship to the cell phone
activity, first of all, is that assessment that Joe assumes,
is that a correct assessment of how this breaks out, Rick or
Bob?

MR. HALTER: Well, what we did, in the cases where
we could identify cell phone charges to the Convention
Committee, those charges are within the $700,000-plus total.

There were instances where we could not tell where
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those cha?ges went, and we did not include them. There were
instances in our testing that did not show any material
probfem with other types oé divisions between equipment
versus supplies or other topics that were brought up.

The focus, based on the testing, was with the
regulation dealing with the telephone charges. Without some
rather extensive research back in the work papers, which I
can’'t do right now, as far as the beeper charges and stuff
like that, I just can’'t respond to that.

MR. SANDLER: I think we have to distinguish
between -- long distance charges, when you use a cell phone
and there’s some long distance carrier involved, and the
per-minute charges, which are equivalent to local calling
that you use, whether those were in-kind or paid in cash, I
don‘'t -- they may have been donated in-kind.

But in either case, they would have been reported
and presumably, you know, subject to the audit process. And
as far as we can tell, there was no discussion or effort to
disallow the cell phone usage charges. Maybe the long
distance were either on the same bill or part of the same
package. We could check that further. I don’'t know.

COMMISSIONER MCDONALD: I'm still not quite clear.
Do you thihk you did or did not allow the cell phone
charges? I apologize. I'm just not quite sure I
understand.
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LMR. HALTER: Well, I do know that there are some
cell. phone charges included in the amount that is at issue.
I ca;'t respond specifically if the local cell phone or the
per-minute cﬁarges are in there or are not in there. I can
try to get the research done while this is continuing. I
just can’‘'t --

COMMISSIONER MCDONALD: Well, I think it would be
instructive. Because let’'s say part of it is. What would
it be based on if you had part of it?

If you take my phone out, I can call anywhere for
a dime. Regrettably, I talk so much that I'd now have a
thing that I can talk for about two. cents, because I'm on it
a lot. I'm just trying to understand the difference.

Would the rationale have been that you could use
your cell phone locally, maybe, but you could not use it on
a long distance? 1I’'m just trying to understand the
breakout.

MR. HALTER: What I said in the beginning was in
those instances where we could identify telephone usage,
whether its desk phone or cell phone or -- I guess they are
the only two types -- to the DNCC, paid by the host or paid
by the city, we included that in the amount in question.

There may have been other telephone payments made
by the Host Committee and by the city. And if we did not or
could not tie those in to the National Committee, then we
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did not Include those in the numbers. So that may be a way
to explain part of it. But without seeing the specific
bilig and the payments in question, you know, I really can’'t
-- I just cén(t tell you.

COMMISSIONER MCDONALD: I understand. But just so
I -- on the factual side, so I understand, you don’'t except
the premise that that’s how you’ve analyzed this payback.

MR. HALTER: What premise?

COMMISSIONER MCDONALD: The premise about the cell

phones not being included, at least in part. You really

don’'t know --

MR. HALTER: We do not except that, because on a

sheet that I'm looking at, that’s not as detailed as I would

.like it to be, there are cellular phone charges. So --

COMMISSIONER MCDONALD: I mean, it’'s just a

factual question I'm asking. I know that we don’t have time

~MR. HALTER: We didn’'t try to split cell phone
minute charges, cell phone long distance charges or anything
like that.

COMMISSIONER MCDONALD: Okay. Okay. I was just
trying to be sure that I was following. And you can kind of
go back and take a look at that and see what you think may
have transpired there, from your own work papers, I gather.

CHAIRMAN THOMAS: Bob?
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“MR. COSTA: I'd only like to clarify for the
record, the focus of the review was to identify use. And if
the &se was tied directly to the convention, and paid for by
the host, we challenge that.

And if it was for a phone that’'s out on the desk,
or if it was for a cell phone, and we could associate it
directly with convention activity, we said that’'s a
convention expense, paid for by the Host Committee, and we

challenged it.

So that’s truly the basis of it, and it’'s a mix.
My guess is, it’'s some of all of those. Probably more
hardware phones gitting on desks than cell phones, but
that’s not necessarily true, either. But the focus was, if
it was used and paid for by the Host Committee, and we could
associate it directly with convention activity and
convention people, we charged it.

COMMISSIONER MCDONALD: Okay. That'’'s helps some,
because I think there’'s even a dispute about, in essence,
what we’‘re trying to examine.

Mr. Chairman, I think that’s all the questions I
have for right now.

CHAIRMAN THOMAS: So in light of that discussion,
did you want to add anything further on this actual
question?

MR. SANﬁLER: Clearly, the Audit Division made
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clear in iés own factual conference memory and audit report,
that you did not challenge the actual installation and
equipﬁent, itself. You said use of a phone sitting on
somebody'’s desk, you allowed the cost for that.

MR. COSTA: I allowed installation and wiring,
ves; and then the hardware, itself, absolutely. But the
service charge, once you picked up the phone was included,
absolutely.

CHAIRMAN THOMAS: Commissioner Elliott?

COMMISSIONER ELLIOTT: Thank you, Joe. Thank you
for your presentation. I have a couple questions.

Did you have separate contracts with the Host
Committee and another contract with the city of Chicago?

MR. SANDLER: No, there was one contract with the
city of Chicago.

COMMISSIONER ELLIOTT: And that included their
Host Committee responsibilities?

MR. SANDLER: Yes.

COMMISSIONER ELLIOTT: The contract covered those
things that Host Committees do?

MR. SANDLER: That’s right.

COMMISSIONER ELLIOTT: 1In that contract, did it
specifically state that they would pay for the telephone
use?

MR. SANﬁLER: Absolutely.
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COMMISSIONER ELLIOTT: So that was in the
contract?

’ MR. SANDLER: Definitely.

COMMISSIONER ELLIOTT: And when they paid that,
they were going with the contract as it had been signed?

MR. SANDLER: That'’'s correct.

COMMISSIONER ELLIOTT: Okay. Now in previous
Convention Committees, with the city or a Host Cammittee,
did it include telephone use?

MR. SANDLER: Yes.

COMMISSIONER ELLIOTT: And was that allowed by us?

MR. SANDLER: Well, there was no -- as I
understand, prior to the current regulations, there was no
separate audit of the Host Committee, itself.

COMMISSIONER ELLIOTT: No, but you had to pay --
but they paid for them, and you didn’t.

MR. SANDLER: Correct.

COMMISSIONER ELLIOTT: So there was an audit of
your committee.

MR. SANDLER: That'’s right.

COMMISSIONER ELLIOTT: And there was no question

raised about the fact that you hadn’t paid for the telephone

-

use.
MR. SANDLER: That’'s correct.
COMMISSIONER ELLIOTT: Thank you very much.
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VMMR. HALTER: I would just like to note for the

reco;d, we've been auditing the Host Committee since, 1
gueséﬁ '76 but, of course, not necessarily the city or the
city -- or the municipal corporation that may have been
involved.

CHAIRMAN THOMAS: Commissioner Elliott?

COMMISSIONER ELLIOTT: Then let me ask, when we
have audited previous Host Committees, have we allowed the
previous Host Committees to pay for the use of the phones,

rather than the committees?

MR. HALTER: Well, the way I can answer that is

that it has not been an issue in audits -- in prior audits
-~

of Host Committees whether -- this topic has not been an

issue. I can say in the last two or three -- at least the

last two conventions, at least going back to ’'92, that the
Convention Committees themselves have paid in the six
figures, over $200,000, in telephone charges. Beyond that,
I can’'t be more responsive.

COMMISSIONER ELLIOTT: Thank you.

CHAIRMAN THOMAS: Commissioner Mason?

COMMISSIONER MASON: First of all, let me
apologize to my fellow commissioners and counsel for my
tardiness. - I had a sick child at home, and my wife was
wanting to talk to me. But I read the presentation ahead of
time, and I very much appreciate it. And, in fact, I have
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several questions.

First, just on this point, on the ’'88 and ‘92
Democ;atic Committees, and ;f either of you can establish,
it sounds as if the Convention Committees in those years
paid some telephone chargés.

Counsel is telling us that it’s his believe or
knowledge that the Host Committee also paid some telephone
charges in those years. And the audit staff is telling us
they don’t know, because it just wasn’'t an audit -- it
wasn‘'t an item in the audit; that it may have been true that
the Host Committees paid those charges, but we didn’'t
uncover them or didn’t identify them as an issue, if they
did.

MR. HALTER: That's certainly true.

COMMISSIONER MASON: Do you think, Mr. Sandler,
that you could provide us with any information indicating
those payments in ‘88 and ‘92?

MR. SANDLER: Yes, we’ll try to come up with those
from ’92.

COMMISSIONER MASON: You made a sort of
interesting observation about what I would say was kind of a
geographical limitation on convention expenses. You said,
now, of coﬁ}se, when the convention staff is juét a few
people here in Washington, those charges -- and I think you
were specifically talking about phone charges -- would have
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been paid by the Convention Committee, rather than the Hosﬁ
Comgittee. why do you say, "of course"?

- MR. SANDLER: Well, when people are still here in
Washington, I guess, we regard that as clearly not being
more in the nature of true, you know, general and
administrative overhead planning for the convention, working
on numbers and papers and so forth, and not directly on site
in support of the convention.

They are, in effect, considered kind of a division
of the DNC, at that point, although they are paid for --
basically, the DNC advances Federal money to pay those
expenses, and then is reimbursed from the grant when we
receive it.

COMMISSIONER MASON: I asked that specific
question, and let me broaden it out into a little more
general one. Because it seemed to be the thrust of your
presentation that there was really no limitation on
convention-related expenses that a Host Committee could pay
overhead; that the Host Committee could pay overhead, and
the Convention Committee could pay overhead.

And I‘m just wondering what, if any, walls or
distinctions -- and I understand there are obviously going
to be some expenses that are overlapping. But you seem to
be going a little further than that, and saying, the Host
Committee could pay for anything.
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MR. SANDLER: Looking at the language of the
regulations, again, just from the -- I don’t think we were
sayiﬁg it could pay for anything.

But looking at the language of the regulations, it
appears that offices and office equipment is a permissible
expense for the Host Committee, whether it’s literally on
the convention site, or whether, because of space
limitations, it may be off-site, but elsewhere in the city.
That's sort of the logical reading of the regulations.
That’'s how the Aﬁdit Division haé interpreted it. We've
never read it to include expenses in Washington.

When I.say there was no limitation, there was no

limitation in terms of not being able to pay generally for

"administrative and overhead expenses, in the plain language

of any of these versions of the regulations.

But if you look at the plain language, it
clearly -- it associates it with the city, with the site of
the convention, on its face. And I think that, we did have
fair notice of, and we’'ve never taken the position that
outside of that convention city, you could pay for staff and
their offices;

COMMISSIONER MASON: Were the phone charges an
item in the contract between the Committee -- the Democratic
Committee and the Host Committee in Chicago?

MR. SANDLER: The city of Chicago -- yes, they
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were. I ;an --

COMMISSIONER MASON: 1It'’s enumerated in the
contfgct that the Host Committee or the city would pay for
these phone charges that are at issue?

MR. SANDLER: Yes.

COMMISSIONER MASON: That sort of brings up an
idea that I had had, vis-a-vis, how to handle this in the
future, because you’'ve talked about your difficulties in
negotiating a contract now.

What wéuld be your reaction to the concept of
submitting whatever contract you negotiate, perspectively,
for the 2000 Convention to the Commission, through the
advisory opinion process?

MR. SANDLER: Well, we’'re dealing with numerous

categories of expenses and hundreds of line items. I just -

- I think it’s theoretically possible to do that. I don’'t
know that the Commission would want to put itself in the

position of writing the convention contract or micro-

managing, you know, the convention contract, to that extent.

And the other problem is we do have a problem of
timing in the sense that this is something that we would be
negotiating and bringing to closure in the next couple of
months. *

And I think the Republican National Convention,
they’ve already chosen their city, Philadelphia, for 2000.
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And our uﬁderstanding is that they’ve already concluded
negotiation in their contract. So to reopen that, based on
the fésults of an advisory opinion, might be difficult. .

I think it would be possible to identify certain
specific kinds of issues like this, that are particularly
troublesome or puzzling, and possibly bring those to the
Commission’s attention, and ask for guidance from the
Commission, through the advisory opinion process. And
that’s something that we would certainly be willing to
entertain and discuss with whatever city and its Host
Committee that is selected for the 2000 convention.

COMMISSIONER MASON: 1Is it your contention that
had you been on notice about the telephone service charge
restriction that you might have negotiated the contract
differently?

MR. SANDLER: Certainly, if the ’'94 regulations -
- the language in the regulations had said, equipment but
not including, you know, the usage charges or something of
that nature. And, clearly, we wouldn’t have put that in the
contract, and we would have provided for that in our own
budget.

COMMISSIONER MASON: Do you know if the convention
staff on-site in Chicago had Internet access?

MR. SANDLER: They did, I believe, yes, at some
point.
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j~COMMISSIONER MASON: Do you know who paid for 1t§
MR. SANDLER: It was a Host Committee -- the
Inte;net access was a Host Committee item. Now, we paid --
the Convention Committee paid for the hosting of its own web
site, I believe. But I believe that the Internet charges
and the Internet service provided were paid for by the Host
Committee. I know that it was provided for that way in the
contract.

COMMISSIONER MASON: So if you had taken advantage
of, say, E-mail service or Internet telephony, that also
would have been a Host Committee expense?

MR. SANDLER: Yes, that’s my understanding. It

was provided -- I doh't_know how it came out in the final

budget. We could provide that information to the

Commission. But it was in the bid and in the Internet
services provided for in the contract with Chicago, that the
Host Committee would assist and pay for that.

COMMISSIONER MASON: Just of interest to me 1in
making distinctions among the various types of expenses and
so on, my reaction to Commissioner Thomas’ comment on the
telephones being attached to the wall, of course, is that we
now have wireless phones. So I think it’s difficult to
separate these things out.

Lastly, is it your position that the position
taken by the Audit Division, which is that telephone service
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charges age not allowable to the Host Committee, would be
reasonable if it had been clearly propounded, and pursuant
to tﬁ; APA, that proper notice had been given, opportunity
for comment, and so on like that.

In other words, if we now said well, maybe this
wasn’'t real clear and we are now going to go back and
clarify it, and here’s where we are going to draw the line.
Would that be a reasonable regulatory position to take?

MR. SANDLER: Yes. The issue is the extent to
which the categories expenses, in some way, relate to --
directly relate to the convention, and the putting on of the
convention. And,tcertainly, the Commission has a wide
latitude in making judgments under the general °
reasonableness test about that.

And, certainly, had it been propounded, had it
been made clear, had we been given notice and an opportunity
to comment, that would be -- we would not be contending that
was an unreasonable or arbitrary place to draw the line.

COMMISSIONER MASON: Thank you.

CHAIRMAN THOMAS: I'm going to go to Bob Costa,
next. I know he had wanted to ask a question a little while
ago. But you can ask any other questions you’'d like as this
time. -

MR. COSTA: Just a point of clarification, you
were asked earlief to provide for the record any information
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that youuﬁave concerning the Host Committee’s payment of
telephone expenses for the Convention Committee in the past.

) I think it would be helpful to the Commission if
you could specifically identify whether it’s a Host
Committee or a municipality or whatever that you’'re dealing
with, and that the telephone expenses that you are saying
were paid were not their telephone expenses, but were, 1in
fact, convention expenses.

MR. SANDLER: That’'s my understanding. We'll
clarify that for the record.

CHAIRMAN THOMAS: Any other questions? Larry?

MR. NOELE: First, just to clarify something.
Joe, you said that our memo was wrong in referring to the
cellular phone and pager charges. I assume you are talking
about page six? I just want to clarify something that seems
to have come out of this, which is --

MR. SANDLER: Right.

MR. NOBLE: -- what that memo states, to my
understanding, that this is true, that the Audit Division
included the cellular phone and pager charges, where they
could identify them.

MR. SANDLER: Oh, I see. You weren't saying that
that was ail that was included --

MR. NOBLE: No, no, we were just --

MR. SANbLER: -- including those that were
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identified. Now, I understand that, from the --

MR. NOBLE: Right.

MR. SANDLER: -- from the convention --

MR. NOBLE: I just wanted to clarify that.

MR. SANDLER: -- from the Audit staff. Okay.

MR. NOBLE: Putting the E and J aside for a
moment, did you believe that the rules were clear, when you
read them, about what was included and what was not
included, that the Host Committee could pay? |

MR. SANDLER: They seemed reasonably clear.
Putting the E and J language aside?

MR. NOBLE: Yes.

MR. SANDLER: Yes, they were.

MR. NOBLE: So you thought that part was clear,
that you could pay for the phone service charges?

MR. SANDLER: Yes.

MR. NOBLE: On what basis did you make that
determination?

MR. SANDLER: Office equipment, office supplies --
offices, office equipment, similar convention facilities and
services. 1It’s like, again, we wouldn’t have drawn a
distinction between the typewriter and the ribbon, or the
printer and the ribbon, these days.

MR. NOBLE: So you drew no distinctions based on
the service of something used, the cost of using something,
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versus the cost ofrbuying it or acquiring it in the first
place? s
- MR. SANDLER: No.

MR. NOBLE: What was the purpose of the phone
calls that were made?

MR. SANDLER: The purpose of the phone calls was
to do the business of putting on the convention in the city,
for the staff to talk to each other, and to talk to the
staff at the hall, and to talk to the vendors; df course, to
talk to the Host Committee. A lot of it was back and forth
to the Host Committee in the city, and all the people,
contractors, et cetera, that were working with various
aspects of the convention. ‘

As well as -- I mean, some of it, of course, 1is
just necessarily communication with the DNCC staff. And I'm
sure there are phone calls to the DNCC, the White House, and
other officials of that nature that go into it. But,
essentially, it’s conducting the business of putting on the
convention.

MR. NOBLE: Did you view them as being to promote
the convention city?

MR. SANDLER: That‘s a hard thing to say. I don't
know that they were any more or less to promote the
convention city than the provision of the offices themselves
on Clark Street, in Chicago, which were clearly permissible
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under thé\regulations.

MR. NOBLE: What I'm trying to get here is where
you-érew the lines. What did you think was not payable by
the Host Committee?

MR. SANDLER: Staff salaries of the convention
committee, overhead administrative expenses, you know, in
Washington, that were not on the convention site, and other
things that are, you know, specifically excluded from the
language of the regulations.

MR. NOBLE: But you think these calls would have

been something that Commission could have explicitly

excluded?

b

MR. SANDLER: Specifically excluded, yes. I think
the Commission has wide latitude in developing these
regulations.

MR. NOBLE: So you’'re not drawing a distinction on
the purpose of the calls; that these really did go more to
what the Host Committee should pay for, but really just that
we didn’t tell you the Host Committee can’t pay for those?

MR. SANDLER: Correct, that’s right. 1It’'s a
reasonable judgment that the Commission could have made, but
they didn’t -- they didn’t make.it in a way that we could
ascertain and understand it, and intelligently apply it
before the fact.

MR. NOBLE: 1I’'m curious about your distinction
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about -;xfhat Commissioner Mason asked about, the geographic
distinction. Your view then, again, is that the purpose of
the-éxpenditure wasn’t important. It was where the
expenditure was.

MR. SANDLER: Well, the regulation at issue, the
specific one in 9008.52 (Clv) talks about convention-related
services for that location, such as -- and then it goes on
to talk about electrical air conditioning systeh, offices,
office equipment.

And it’s our understanding that the offices, if
they are in the city, the fact that <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>