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cculd be qualifieZ and a porz:cn non-qualified if the purpose of
an expenditure is mixed. 1In the instant case, most of the
expenditures apparently had a mixed purpose. Thus, in the Final
Audit Reports, the Commission divided the expenses 50/50%
between the primary and general campaigns to reflect that mixed
purpose.

The decision in the Reagan Bush ‘84 audit, which was based
on the particular facts in that case, also does not support the
Committees’' position. See Final Audit Report on Reagan Bush ‘84
Primary f{approved July 7, 1986). o the Reagan Bush audit, the
Commiss:on ceoncluded that certain specific expenditures for
polling, consulting, and voter registration incurred prior to

the candidate’'s date of 1nel gibility that appeared to beneflt

LIRS

the ‘general” eYection canpaxgn ‘could be considered qualified oo
campaign expenses of the Reagan Bush Primary Committee.

Contrary to the Committees’ assertion, the Commission did not

adopt 2 "bright line” test in that case; rather, this precedent
supports examining all of the particular facts surrounding an
expendizure 12 determine whether 1t was "in <znnection with" the
primary election.

Neither one of the advisory opinions cited by the
Committees, AO 1975-9 and AO 1978-99, supports the Committees’
pzoposeZ "bright line" standard. These opinions do not involve
publicly financed campaigns or the issue of qualified campaign
expenses. For example, in AO 1978-99, the Commission permitted

a committee to report a debt incurred prior to the date of the

primary election, for materials to be used in both the primary
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and general elections, as a primary elec::on debt.

This opinion
d0es not address whether such a debt wou:d be 2 qualified
primary campaign expense in a publicly financed campaign, but
only whether an expenditure may be considered part of a
committee’s primary debt for Title 2 reporting purposes.

Indeed, the Commission has more recently confirmed that

determining whether an expenditure is related to the primary or

general election is based on both the timing and the purpose of

the expenditure. See AO 1984-15 (Commission considered whether

the purpcss expencitures was to :nfluence the general
election canpaign in order to determine 1f the expenditures were

coordinated party expenditures.) A0 1984-15, which involves a

publ:cly financed presi dentlal campa*gn and expendlturg

lxmxtations, concluded that in situations involving coordinated

party expenditures, not only the timing, but also the purpose of
expenditures should be considered when determining to which

election an expenditure should be a2t:irituted. While "timing is
relevant," coordinated party expenditures are not restricted to
che time teriod between the nonminat:ion and the general election,
and it would be inconsistent with the purpose of the limitaticn
on coordinated expenditures to "permit expenditures made prior

to nomination but with the purpose and effect of influencing the

cutcome cf zhe presidential general election to escape this

limitation." See AO 1984-15.

Moreover, the "bright line" standard proposed by the

Committees s inconsistent with section 92C3.4(a)(l) of the

Fvw

regulations applicable to the 1992 election cycle, which permits
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genera. electizn campa:igns to incur certain expenses prior to
the daze of theAnomination. This regulation would not be
necessary if all expenditures made prior to the date of
ineligibility were qualified campaign expenses of the primary
committee, even if the expenditures related to the general

elect.on.

2. Analysis of Particular Expenditures

The Committees’ alternative argqument is that even absent a
"bright line" rule, the expenditures at issue were made "in
connection with" <he primary elezticn., 1In st
arguzent that 1nternec:ne party confiicts seriously challenged
President Bush’s nomination and that the expenditures at issue

were intended to dispel dissension, build excitement for the

.

EanEgiﬁbﬁ"Eﬁa“éﬁﬁéiﬁéé”del!g;ieé”of“iﬂe"Qiabilitimof;ﬁh;mm;m-—"—-
Candidate in order to secure his nomination, the Committees
provided declarations from four campaign officials. During the
Comm:ssion’s consideraticn of the Final Avdit Reports and

initial repayment determinations, the Commission acknowledged
that many of the expenditures ccuid Rave had scze primary
election component, and adopted a 50/50% division of the

expenditures at issue to reflect the dual purpose of the
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expend:zures.2l” In reaching :ts final dJdeterminations, the

Commissicn reviewed the entire record fcr each category of
expenditures separately to determine which, if any, expenditures
were qualified primary campaign expenses. Based upon its
review, the Commission has determined that certain expenditures
for polling and focus groups were gqualified campaign

expenditures of the Primary Comm:ttee. Moreover, s:ince the

Commission was unable to reach an agreement of four of its

members concerning the leased space, equipment and materials

reiated =o the state offices, zhose expgenditures have been
-4

. removed from the total of non-qualified campaign expenditures.

Accordingly, the Commission has revised the amount of

. ncn-qualified campaign expenditures. '
w7 Tal T Pelling T ' ' S T
o N The Committees have provided evidence from campaign

operatives that President Bush trailed the Democratic nominee in

o~ 21/ Tre Commission's reguiations use similar solui:ons for

’ other allocation issues where expenditures have a dual
purpose. For exampie, the regulations cermit primary
campaigns to treat 50% of expenditures as exempt fundraising
expenditures not subject to the state expenditure limitations
in order to recognize the fundraising component in all
expenditures. 11 C.F.R. § 110.8(c)(2); see alsc AD 1988-6
(Gore rFresidential Committee could allocate 50% of television
advertisement containing a solicitation as exempt fundraising
expenditure). Moreover, the Commission’s recent revision of
the putlic financing requlations discussed here:n applies a
50,/50% allocation for media production costs. Public
Financing of Presidential Primary and General Election
Candidates: Final Rule, Explanation and Justification 60 Fed.
Reg. 31854 (June 16, 1995). Finally, the Commission used the
same apprcach in the Clinton for President audit. See Final
Audit rFeport on Clin%cn for President C:zmittee raztroved
December 27, 1994); Final Audit Report c¢cn Clinton/Gore ’92
Committee and Clinton/Gore ’'92 General Election Ccapliance
Fund (approved Decenmber 27, 1994).

)
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the peolls prior tc the Republican convention, and used polling
to convince delegates cf the viability of his candidacy. see
Attachment 3 at 60-65; Attachment 7 at 20-23. Poll results
could have been used, as the Committees arque, to get voter
input on crucial issues such as the party platform and the
questicn of whether to keep Vice President Quayle on the ticket,
:n her declaration, Mary Matalin stated that the Primary
Committee sought to persuade "Republican voters and delegates to
the Zfonvention that the Bush-Quayle ticket represented the
correct policies and values and that the Bush-Quayle ticket was
lixely to win the eiecticn in November." ttachment 3 at 60.
Thus, "our basic purpose in conducting these polls was to enable

the Primary Committee to show Republican voters that George Bush

-

. LA

Ms. Matalin further stated:

Polls, surveys and focus groups were conducted to determine
why President Bush had fallen so far behind Bill Clinton in
the standings and hew the Primary Committee could bolster
nis support in the polls. At that point in time, our
principal concern was to convince the Convention delegates
that President Bush and Vice President Quayle would be
strong candidates in the Fall,

id. at 63 (emphasis in original).

Similariy, David Carney’'s deciaration states that "the
campaign faced one of the most difficult national conventions in
recent memdry,” including an "open revolit" Iy cerzain
Republicans in July and August, 199Z. Attachzent 7 at 20. The
campaign tried to:

diffuse these intra-party disputes and to ensure the proper

atmosphere and results at the Convention. . . . the most

critical question for the delegates was whether the
candidates could win in Novexber. Thus, raising the

K
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3ush-Quayle ticket’'s standing in the sclls tefore the

Convention was a primary gcal and one that was 31:ect1¥

connected to the campaign for the nozm:nation. The polls,

surveys, and focus groups also proviced guidance on
platform issues. . . . [but] provided little, if any
benefit to the general election campaign . . . . polling
information more than about two weeks old would have

been essentially worthless to the campaign.

Attachment 7 at 20-21.

The polls at issue contain some similar questions to polls
the Primary Committee conducted early in the primary campaign,
such as questions asking voters to choose between potential
party nominees. While there are some significant differences
between the polls at issue and earlier pclls, suczh as the focus

of the polls and specific questions, the similarity of the

questions about voter preferences supports the Committees’

campaign expenses.

Moreover, the Committees contend that the polling
expenditures provided only limited, insignificant benefits to
the general election campaign because nume:zous independent
organizations maintain tracking polls cf presidential campaigns
ard zne value 0of polling results "decliines precipitously"” after
:ess than twec weexs. See Attachment 10 a:z 2C, 8., The
Comm:ttees correctly note that the Commission has explicitly
recocgnized the decrease in value of polling results after
fifteen days in the requlations at 11 C.F.R. § 106.4(g). Since
«he rag:d cbsolescence of polling results Z:imits their
usefulness after 10-15 days, the polls conducted in mid-summer

cf 1552 would have had litzie value after zne Candidate’s date
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cf ineligibility on August 20, 19%2. Therefore, based on the
foregoing, the Commission has determined that the polling and
fozus group expenditures totaling $614,108.33 were made in
connection with the primary campaign, and thus, were qualified
campaign expenses. As a result, these expenditures are not
subject to repayment.

b. State Offices

The Committees have also submitted evidence to support
their contentions that state offices were used to plan for the
Convention, disseminate infcrmaticn to delegates, and monitor
de.egates and piatform issues. See Attachment 3 at 60-65;
Attachment 7 at 14, 20-23; Attachment 10 at 24-26, 72-75;

* 0

Attachment 11 at 37, 40-41: Specifically, the Cogmittees

.
.

“sdbm&éfed‘de%liéatronszfrbu"two”éiipsrgﬁ‘bffiefsli—aﬁa';3};;3”‘“”““—““ -

with 13 state offices, which address activities in 11 of the 33

offices at issue.

The Dudley declaration describes how activity in the

S -

Connecticut state office was related to the state convention and

-3
=4

arations £

(8}

-
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'

r the naticnal Convent:icn: "My first, ané =css
important, task was to prepare for the state convention

From the time of my arrival in Connecticut in mid-July and up to
and including the National Convention in Houston, our state
cfiice was extensiveiy invcived 1n monitoring the delegate
ratification process and maintaining contact with the state

delegation.” Attachment 11 at 37. Moreover, the declaration

describes how state office staff "gathered information on the

delegates and issues" related to the party platform, such as the
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atorticn :ssue, and prcvided informaticn to the national
teadquarters.22/ 1Id.

Similarly, the Larson declaration describes activity in 12
state offices in the Western Region, of which 10 are relevant to
the non-qualified expenditure repayment determination, and
concludes that "the campaign could not have prepared for the
Naticnal Ccnvention without the active and extensive support
provided by the state campaign office personnel.” Attachment 11
a: 41. Mr. Larson stated: "the state offices were the point of
zcntact between the national campaign and the state delegations
arnd engaged in a wide range of activities."” 1Id. State office
staff "helped to prepare for the state conventions and attended

the conventions as active participants” and were involved in

selecting delegates who would "support President Bush generally,
but who also would support his views on various platform

issues.” Id. Thus, they "were involved in resolving challenges

to the state delegations."23/ Id. Msreover, the state offices

"were extensively involved in the logistical and administrative

glanning” Zor the Convention. Attachment 1i at 4l. 1In additicn

Mz. Larscr states that state office staff:

met with delegates and helped to organize the delegation,
. . {and) were the eyes and ears of the national

LI

&N
[®]

Fcr exanple, "Conneczticut was a key state in the
uggle to avoid a floor fight" on the abortion issue, and
state office monitored the state delegation and provided
ormation to national headgquarters through the Convention.

(e o]
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Mr. Zarson discussed several instances where supporters
other presidential candidates challenged delegate
lections, and attached documentation of these challenges to
s declaration. Attachment 11 at $§1-47.
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campaign. State campaign perscnnel would meet with the
state delegates and help to monitor their views on issues
of importance to the campaign. The campaign was
particularly concerned that dissension among the delegates
would lead to a disastrous floor fight at the Convention on
the Party Platform. Accordingly, the campaign spent large
amounts of time and effort soliciting the views of the

delegates and to persuade them to support the positions
espoused by the campaign.

In a memorandum dated July 28, 1995 accompanying a draft
statement of Reasons, the Commission’s Office of General
Ccunsel recommended that the Commission determine that the
expenditures for leased cffice space, equipzent and materials
associated with the 11 state offices discussed in the Larson and
Dudley declarations totaling $10,734.64 are qualified primary

campaign expenses which are not subject to repayment. However,
. - S .- - . . .

i - L] . o, . - . . - . . v d RQ-\/‘SFD
" "the office of General Counsel did not recommend that~the -~~~ —f——— - -

Commission change the 50/50% allocation of expenditures related
to the remaining 22 state offices. On August 3, 1995, the
Ccomission considered the draft S-atexment of Reasons and the

Office of General Counsel’s recommendations. A motion to

~

cznsider 10l% cf tne expenditures ce.atel tz all 33 state

~

offices to be qualified campaign expenditures of the primary '
campaign failed by a three to three vote, Subsequently, a
motion to approve the Office of General Counsel’s !
recommmendations also failed by a three to three vote. An
affirmative vote of four members is required for the Commission
to take any action under the Presidential Primary Matching
Payment Account Act or the Presidential Election Campaign Fund
Act. 2 U.s.C. § 437cic). Therefore, the amounts of

expenditures for leased space, equipment and materials related

to all of the state offices at 1ssue tctaling $107,031 have been

————
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rexmcved from the total amount I ncocn-qualified

. s .
campaign J k;u.SﬂJ
expenses..3/

c. Other Expenses

The Commission has also determined that the Committees have

nct provided sufficient evidence to demonstrate that the

remaining expenditures were made in connection with the primary

campaign. Indeed, the direct ma:l and advertising expenditures

have no apparent connection to the nomination, but appear

instead to be related to the general election.gé/ For example,

the Primary Ccmmittee paid for a full page advertisement in five

- newspapers on July 29, 1992 after independent candidate Ross

- Perot announced he would not run far President. Attachment 14,

o The advertisement, written as a letter from President Bush to

- Perot supporters, appealed for their votes in the general
O~ election:

"in these days following [Perot’s} withdrawal, I'm
- asking for your vote. Give me the chance to earn it. Over the

~exz few =2nths,

4 ]

study the two remaining candidates." I

TA
-5 .

~,
“

Although this advertisement appeared before the Convention, the

24/ This figure represents the total amount of expenditures for
Teased space, equipment and materials with respect to the state N
cffices. In the Final Audit Regort, 5C% cf this amcunt was

considered to be qualified primary campaign expenses.

<3/ While direct mail and advertising are not specifically
TIszed as permissible expenditures by section 9003.4(a)(1),
that section should be interpreted to permit a committee to
1ncur expenses clearly related 2 setting up the genera.
election campaign, including direct mail and advertising
intended to influence potential supporters and volunteers for
~he general election campaign.
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v

iming and nature of the advertisement indicates that it was

intended to sway Perot suppcriers for the general election.

In theitr written responses and the oral presentation, the
Committees were unable to demonstrate how this advertisement,

targeted at suppcrters of an independent candidate, was

ccnnected to the Convention. At the oral presentation, Counsel

for the Committees stated:

the Perot advertisement was intended to shore up Republican
support at the convention in light of Ross Perot’s impact
on the race. When Mr. Perot withdrew, he had eroded the
Republican base, and the advertisement in USA Today and
cther papers was intended to address principaily the
Republicans who had defected to Ross Perot.

Attachment 10 at 24. It is unclear from the record how this

advertisement could affect support for the Candidate at the

be Convention delegates.

. Convention, since it is-unlikely. that ary Perot suppotters would

Moreover, the language of the
advertisement explicitly refers to the general election, not the

Convention.
S:m:larly, the Committees’' argument that the direct mail at
issue was targeted at Republicans dces not provide a sufficient

.n.ectizn to the primary caxzpaign or the Convention. The

o

ire

ct mail featured pictures of Bush and Clinton and
discussions of their positions and records on issues. See

Attachments 13 and 15. Fecr example, the "Marilyn Quayle™ letter

sent on August 4, 1992 discussed kicking off the re-electicn

campaign, and provided a volunteer hotline number active throughn

Labor Day. The letter states: "[a!

‘e

frue grassIocts campaign

organization that includes yctu will make the difference 1in
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orember.

November."2€/ Attachment 13 at 2

The Committees ccontend that

zhe direct mail pieces were "intraparty mailing(s]" to

Republicans rather than the general public, and that the Marilyn

Quayle letter "asked putative supporters of the President .

. Wcrking togethe:r, we will nave a victery in
3 Yy

for volunteer help with the convention and other activities."

Attachment 10 at 23.

Even if the mailings were only sent to Republicans, the

content of the mailings appears to be general election campaign

literature <caparing the positicns of Fresident Bush and

Gz-vernor C.inton,

the general eliection candidates.

evidence that the direct mail was targeted at Convention

delegates. Moreover,

canpaign, not to prepare for the Convention.

the Convention, and the voluntee:r hotline rexdained open through

Labor Day, several weeks after the Convention.

26/ The Marilyn Quayle letter asks for volunteer help
Tncluding: asking friends to volunteer; helping the state
Bush-Quayle campaign; writing letters to newspapers and
calling radio talk shows; using the enclosed campaign

raverials; convincing former Percs

- - -

supporters to support

?resident Bush; and attending a Convention watch party.

The Convention party is the cnly suggested activity rela
The mailing also included a poster,

tz the Convention,

tumper stickers, a paper comparing President Bush’s and
Governor Clinton’'s accomplishments and positions on issues,

resgecnse card has a

ard a volunteer resgonse card. The

creck-off
polls” and "Distribute literature,
ccnnected to the Comvention.

none of

ist of volunteer activities such as "Work the

which were

the Marilyn Quayle letter appears to be

intended to enlist volunteer help for the general election
Most of the
suggested grassroots activities have no apparent connection to

1d
te

d

Although these
cieces mey have been mailed pric: to the Candidate'’'s date of

There is no

il
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:nelizibility, they appear to anticipate responses by potential
volunteers and supporters during the general election campaign
period{

In addition, as a result of the Commission’s three to three |

vote reqgarding the 33 state offices, the remaining expenditures

-5
\/ £
.

for equipment and materials for the state offices that were

incurred in July and August 1992 are not included in the amount |

4
of non-qualified campaign expenses.27/ These expenditures include
the purchase of miscellanecus campaign materials such as flags,

hats, brochures and signs which were shipped “c various s:tate

~

offices in July and August, 1992 and the purchase and lease of

computer equipment, software and related supplies. The Primary

Committee paid the costs for these xtems thtough August 20, 1992,

and the GEC’pdid foz then following that date. T T T o

Other than those expenditures related toc _the 33 state } New
offices, the Primary Committee bears the burden of demonstrating
that the expenditures had some connection to the primacy
campaign. The Comnittees have provided no evidence to prove

ﬂ\_

that the primary campaign usel the :tems that were not snipped S+

to the 33 state offices for the primary campaign. For example,

the Committees have not provided evidence that these materials
were distributed to Convention delegates or brought to the
Convernticn, Or that computer eguipment was used to monitor

delegates or perform other Convention-related administrative

27/ However, the Committee’s expenditures for equipment and T New
mater.a‘s that were sent to the national headguarters are ’
cns:dered non-qua.:Iied campaign expenses. -
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unctions.28/ Based cn the fsregsing, the Commission has
determined that the remaining expenditures for advertisements,
direct mail, office space renta:, equipment and materials not
related to the state offices are related to the general election
campaign. The Commission thus determines that the Primary
Committee incurred non-qualified campaign expenses for these
items totaling $446,536.29/ Therefore, the Commission has made a
final determination that the Primary Committee must repay
$106,97%9, a pro rata portion of the non-qualified campaign
expenses totaling $s08,123.

With respect to the GEC, the Commission has reduced the
expenditures subject to the GEC's overall expenditure limitation

by $333,172, reflecting the changes associated with polling and

focus gtoup expenSés and leased Offlce space' equip.ent' and T T

materials expenses related to the state offices which the

Commission has concluded were qualified campaign expenses of the

28/ The Committees’ contention that the Commission treated
equzpmen- expenditures differently in this audit than in the
Clinton for President audit is incorrect; the Commission
adopted a consistent approach for both the Clinton and Bush
campaigns. See Final Audit Report on Clinton for President
Committee (approved December 27, 1994); Final Audit Report on
Ciinton/Gore ’'92 Committee and Clinton/Gore ‘92 General
Election Compliance Fund (approved December 27, 1994); Final
Repayment Determination on Clinton for President Committee

‘approved February 13, 1995!. Wwhile most cI the expenditures
at issue were divided 50/50%, capital assets such as

equipment were consistently divided in both audits using the
50,7,40% depreciation.

29/ The amount of non-qualified campaign expenses subject to
repayment, $409,123, resul:s from adjustments to this amount
for expenditures reimbursed by the GEC totaling $37,301 and
expenditures paid after March 2, 1993, the last day that the
Primary Ccmmittee had public funds in its accounts.

- 3¢
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Frimary Committee. This reduces the amocunt in excess of the
GEC's overall expenditure limitation to $220,086. The
Compliance Fund may reimburse the GEC for this amount. The
Commission recommends that the Compliance Fund reimburse the GEC
and provide documentation of the reimbursement to the Commission
within 30 days.

I1I1. PRIMARY COHMMITTEE RECEIPT OF PUNDS IN EXCESS OF
ENTITLEMENT

During the candidate’s period of eligibility, the candidate
is entitled to receive public funds to the extent that the

candidate received matchable contributions. 11 C.F.R. §

9034.1¢(a). After the candidate’'s date of ineligibility, the

candidate is entitled to receive additional matching payments

N -

_for. matchable .contributions: received and deposited ‘on--or before -

December 31 of the presidential election year provided that on
the date of payment there are remaining debts reflected in the

Statement of Net Outstanding Campaign Obligations ("NOCO

Statement”). 11 C.F.R. § 9034.1(b). Any portion of the

payments made to a candidate from the matching payment account
in excess of the aggregate amount of payments to which the
candidate was entitled under section 5034 shali be repaid to the

Secretary of the Treasury. 26 U.S.C. § 9038(b)(l). The

Commission may seek a repayment of public funds received in

excess of the candidate's entitlement to the extent that

payments made after the candidate’s date cf ineligibility are
greater than the debts reflected in the NOCO Statement.
C.F.R. § 9038.2/b){(1)(1i}.

«1
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In the Final Audit Rez:srt on the Primary Committee, the
Commissicn determined that the Primary Committee teceived funds
in excess of its entitlement totaling $485,631. This amount has
been revised. Based on the Commission’s analysis of the Primary
Committee’s NOCO statement, the Primary Committee had net
outstanding campaign obligations on August 20, 1992 of
$1,816,043. The Primary Comnittee deposited private
contributions totaling $876,527 between August 20, 1992 and
March 2, 1993. The Primary Committee received matching fund
payments of $714,529 between August 20, 1992 and January 5,
1993. The Primary Committee’'s remaining entitlement prior to
receiving the March 2, 1992 matching payment was $224,587. The

Primary Committee received matching payments of $340,662 on

March 2, 1993, which exceeded its entitlement by $116,075. The

Primary Committee received an additional matching fund payment
of $100,778 on April 2, 1993. As a result, the Primary
Committee received $216,833 . matching funds payments in ex:zess
of its entitlement.

Therefore, the Commissicn has made a final determinaticn

that the Primary Committee received $216,853 in matching funds

in excess of its entitlement and must repay $216,853 to the
United States Treasury pursuant to 26 U.S.C. § 9038(b)(1).
III. STALE-DATED CHECKS - PRIMARY COMMITTEE

Section 9038.6 of the Commission’s regulations provides

that if a committee has outstanding checks that have not been

cashed, the commitcee should submit a check for the total amount

of the outstanding checks to the United States Treasury.
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In the Final Audit Report on the Primary Committzee, the

Comnission made an initial determination that the Primary

Committee must pay $19,194 for stale-dated checks to the United

States Treasury. See 11 C.F.R. § 9038.6. The Primary Committee

paid this amount to the Treasury on October 21, 1993 and July

23, 1994. Therefore, the Commissicon has made a final

determination that $19,194 is payable to the United States

Treasury pursuant to 11 C.F.R. § 9038.6. Since the Primary

Cermnittee has made this payment, no additional payment is

reguired.
1Vv. GEC AND COMPLIANCE FUND PAYMENTS

The Commission’s regulations preovide that if a committee

has checks outstanding that haye'no: been cashed, the Committee

‘shall submit a <

H@ER“EGtLEhé"tétal“alouht“of“the“outsiiﬁdfnq‘“

checks to the United States Treasury. 11 C.F.R. § 9007.6. 1In

addition, if a candidate receives income as a result of

investment cr other use of public funds, he shall pay the azount

of the income to the United States Treasury. 11 C.F.R,

§ SCT.23:by 4
The Commission made an initial determination that the GEC

must pay $19,023 to the United States Treasury for stale-dated

checks. The GEC made this payment on October 21, 1993, and does

no: contest the payment. The Commission also made an initial

determination that the GEC pay $2,086 to the United States

Treasury for income gained from an insurance settlement. The

GEC notes in its response that 1t "disagrees that the

insurance settlement at issue created income" but provides no
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legai c: factual arguments to suppctt this statement.
Attachment 8 at 3-4. The GEC made the $2,086 payment on July 6,
1994. Finally, the Compliance Fund made 2 payment to the United
states Treasury for stale-dated checks totaling $8,666 on
October 21, 1993.

Therefore, the Commission has made a final determination
that the GEC must pay $21,109 to the United States Treasury,
representing a3 gain on an insurance settlement of $2,086 and
stale-dated checks totaling $19,023. 11 C.F.R. §§ 9007.2(b)(4);
9007.6. The Commission further has made a final determination
that the Compliance Fund must pay $8,666 for stale-dated checks.
Since the GEC and Compliance Fund have paid these amounts they

do not owe any amount to the United States Treasury.

V. CONCLUSfbﬁ

For the foregoing reasons, the Commission has made a final
determination that the Primary Committee must repay a pro rata
porticn of non-qualified campaign expenses totaling $4(05,123 in

the amount of $106,979 ($409,123 x .261483) to the United States

Treasury. 7Tucrther, the Commission has made the £inal
determinazion that the Primary Committee must repay $215,833 o
the United States Treasury for matching funds received in excess
of its entitlement. The Commission has also made a final
determination that the Primary Committee must pay $19,164 to the

United States Treasury for stale-dated checks. Because the
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imary Committee has male a paymernt for the stale-dateZ checks,

the total amount due to the United States Treasury is $323,832.
S ———————

Moreover, the Commission has made a final determination

that the GEC must pay $21,109 and the Compliance Fund must pay
58,666 to the United States Treasury, 11 C.F.R.

§§ 9007.2(b)(4); 9827.6. As noted,

the GEC and Compliance Fund
have made these payments and no additional payment is due from

the GEC or Compliance Fund. Finally, the Commission recommends

that the Compliance Fund reimburse $220,086 t= the GEC

Lo

eliminate the GEC’'s expenditures in excess of its cveral.l

expenditure limitation. 2 U.S.C. § d4ia. b1,

Attachments

—-2:- "~ Interim-Audit Report --GEC—and- Compliance- Pund~--"--
3. Primary Committee Response to Interim Audit Report dated

+July 6, 1994 (portions of attachments deleted)

GEC and Compliance Fund Response to Interim Audit Report

dated July 6, 1994 (portions of attachments deleted)

Primary Committee Final Audit Report

GEC and Compliance Fund Final Audit Report

Primary Committee Response toc Final Audit Report

GEC and Compliance Fund Response to Final Audit Report

Audit Analysis of Responses to Final Audit Reports

Cral Presentation Transcrig:t

Submissicn of additional materials fciicwing oral

presentation

Audit analysis of oral presentaticn and additional
submission

Marilyn Quayle letter

. Perot Advertisement

Direct mail brochures
California andé New Jersey poi-
. Certification of

.
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FEDERAL ELECTION COMAISSION

WASHIN TN DO doans
DATE & TIME TRANSMITTED: FRIDAY, SEPTEMBER 15, 1995 12:00
BALLOT DEADLINE: WEDNESDAY, SEPTEMBER 20, 1995 4:00

COMMISSIONER: AIKENS, ELLIOTT, McDONALD, McGARRY, POTTER, THOMAS

SUBJECT: PETITION OF THE BUSB-QUAYLE '92 PRIMARY COMMITTEE,
INC., THE BUSB-QUAYLE '92 GENERAL COMMITTEE, INC.
AND THE BUSH-QUAYLE 'S2 COMPLAINCE COMMITTEE, INC.
TO STAY REPAYMENT PENDING APPEAL (LRA $425).
MEMORANDUM TO THE COMMISSION DATED SEPTEMBER 14, 1995.

“© . 4 - ., . : M .

{ ) 1 approve the teciamendation(s) - o s

() I object to the recommendation(s)
COMMENTS
DATE: SIGNATURE:

A definite vote is reqguired. All ballcts must be signed and dated.
Please return ONLY THE BALLOT to the Commission Secretary.
Please return ballot no later than date and time shown above.

FROM THE OFFICE C¥ THE SECRETARY OF THE COMMISSION
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September 14, 1995
MEMORANDUM

TO: The Commission

TBROUGH: John C. Surina

Staff Director
FROM: Lawrence M. Noble,;igf
General Counsel

Kim Bright-Coleman é(f%

Associate General Counsel

Kenneth E. Kellnec%
Assistant General Counsel

nmoeiéﬁiéfbewLEtHPéinﬁer—~}A§—~—~—;-~ S —

Attorney

SUBJBCT: Petition of the Bush-Quayle 92 Primary Committee,
Inc., the Bush-Quayle '92 General Committee, Inc.
and the Bush-Quayle 92 Compliance Committee,

Inc. to Stay Repayment Pending Appeal
(LRA $425)

I. INTRODUCTION

On August 22, 1995, the Bush-Quayle ‘92 Primary Committee,
Inc. ("the Primary Committee™), the Bush-Quayle ’92 General
Committee, Inc. ("the GEC") and the Bush-Quayle ’92 Compliance
Committee, Inc. (the "Compliance Fund") filed petitions for
review of the Commission’'s final repayment determinations and a
joint motion to consolidate with the United States Court of
Appeals for the District of Columbia Circuit. On the same date,
the Committees sent a letter petitioning the Commission to "stay
pending appeal the Committees’ repayment of the amounts set
forth in the final repayment determinations sent to the
Committees on August 17, 1995" pursuant to 11 C.F.R. § 9007.4(c)
and § 9038.5(c). Attachment 1. 1It should be noted that the
letter does not petition on behalf of President George Bush, the
candidate. For the reasons set forth in this memorandum, this
Office recommends that the Commission deny the petition.
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II. BACKGROUND

On August 17, 1995 the Commission approved the Statement of
Reasons supporting final repayment and payment determinations
for the Primary Committee, GEC, and Compliance Fund.l/
Specifically, the Commission made a final determination that the
Primary Committee must repay $323,832 to the United States
Treasury, including a pro rata repayment of non-qualified
campaign expenses related to the general election in the amount
of $106,979 and a repayment of $216,853 for matching funds that
the Primary Committee received in excess of its entitlement.

The Statement of Reasons also included a final determination
that the Primary Committee make a payment of $19,194 for

stale-dated checks, which the Primary Committee has already paid
to the United States Treasury.

Moreover, the Statement of Reasons included final
determinations that the GEC must pay $21,109 for stale-dated
checks and a gain on an insurance settlement and that the
Compliance Fund must pay $8,666 for stale-dated checks to the
United States Treasury. The GEC and Compliance Fund have paid
these amounts. Finally, the Statement of Reasons recommended
that the Compliance Fund reimburse the GEC $182,785 in order to
eliminate the GEC's expenditures in excess of its overall
expenditure limitation. 2 U.S.C. § 44la(b).

N
g

The Primary Committee, GEC and Compliance Fund requested a
stay of the final repayment determination pursuant to 11 C.F.R.
§ 9038.5(c)(iii).2/ Under this provision, a stay may be granted
while judicial review is pending if a candidate meets all of the
following criteria: 1) the candidate demonstrates that he or she
will suffer irreparable harm in the absence of a stay; 2) the
candidate has made a strong showing of the likelihood of success
on the merits of the judicial action; 3) such relief is
consistent with the public interest; and 4) no other party
interested in the proceedings would be substantiaily harmed by

1/ The Statement of Reasons was hand delivered to counsel

Tor the Primary Committee, GEC, and Compliance Fund on the
same date.

2/ This provision applies to primary campaigns. The
Committees also cite a similar provis:on for general election
campaigns, at 11 C.F.R. § 9007.5(c}. However, that provision
does not apply here because the only outstanding repayment
amcunt is due from the Primary Committee,.

|
A

RN E
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the stay.3/ 11 C.F.R. § 9038.5(c)(2)(iii). For the purposes of
11 C.F.R.”§ 9038.5(c)(2)(iii), in determining whether the
candidate has made a strong showing of the likelihood of success
on the merits, the Commission may consider whether the issue on
appeal presents a novel or admittedly difficult legal question
and whether the equities of the case suggest that the status quo
should be maintained.4/ 11 C.F.R. § 9038.5(c)(3).

We note at the outset that there is no repayment amount
outstanding from either the GEC or the Compliance Fund, and
therefore, it is unnecessary for those committees to seek a
stay. 1Indeed, the GEC and Compliance Fund have no standing in
this matter; the outstanding repayment at issue is due from the
Primary Committee and the candidate. Accordingly, we recommend
that the Commission deny the petitions for a stay made by the
GEC and the Compliance Fund.

In addition, the Primary Committee has not satisfied the
four elements required by 11 C.F.R. § 9038.5(c)(2)(iii) for the
Commission to grant the requested stay. 1Its first argument is
that the repayment would cause irreparable harm because the
Primary Committee does not have sufficient funds to make the
repayment, and the Compliance Fund would require "difficult and
substantial fundraising activities™ to raise the amount,
Attachment 1 at 4-5. The Primary Committee contends that if it
ultimately psevails om appeal, the Primary Committee and t o
Compliance Fund would-lose-the-fundraising-expenditures-needed ._._._7
to raise the repayment amount and will incur additional costs to
refund the contributions. In support of this argument, the
petitioning Committees submitted an affidavit from Assistant
Treasurer Keith Davis stating that the Committees do not have
sufficient funds to make the repayment and it would cost at

3/ The other alternatives available to candidates and their
authorized committees are: 1) to place the entire amount at
issue in a separa%e interest-bearing account pending the
outcome of the appeal, with withdrawals from the account only
by joint signatures of representatives of the candidate and
the Commission (11 C.F.R. § 9038.5(c)(2)(i}); or 2) to post a
surety bond gquaranteeing payment of the entire amount at
issue plus interest (11 C.F.R. § 9038B.5(cY(2)(ii)",

4/ The Commission‘’s regulations are consistent with the
Test for determining whether a stay is warranted developed in
case law in the D.C. Circuit. See Virginia Petroleum Job
Ass’'n v, Fed. Power Com’n, 259 F.2d. 921, 925 (D.C. Cir.
I358); washington Metropolitan Area Transit Commission v,
Holiday Tours, Inc., 559 F.2d. B41, B43-84> (D.C. Cir. I977);
see also Explanation and Justification of 11 C.F.R, § 9038.5,
52 §g§. Reg. 20673 at 20673-4 (June 3, 1987).




“Memorandum to The Commission

-

Request to Stay Repayment Pending Appeal
Bush-Quayle ’'92 Committees

(LRA #425)

Page ¢

least $100,000 to raise sufficient funcs to make the repayment.5/
Attachment 1 at 8-10.

The foregoing does not demonstrate the requisite
irreparable harm under 11 C.F.R. § 9038.5(c)(2)(iii). Since the
candidate is personally liable for the £ull amount of the
repayment, the Primary Committee may avoid incurring fundraising
expenses if the candidate makes the repayment.6/ In any event,
to establish irreparable harm, "(m]ere injuries, however
substantial, in terms of meney, time and energy necessarily
expended in the absence of a stay, are not enough.” Virginia
Petroleum, 259 F.2d at 925. Moreover, “"the possibility that
adequate compensatory or other corrective relief will be
available at a later date, in the ordinary course of litigation,
weighs heavily against a claim of irreparable harm." 1Id. Since
the harm postulated by the Primary Committee is not inevitable
absent the requested stay, and the Primary Committee may recover
the repayment amount from the Commission if it prevails on the

merits of its appeal, the Primary Comai:tee has not established
"irreparable harm."7/

The Primary Committee also asserts that the repayment
determinations "involve difficult and close legal issues" and
that it has "a reasonable probability of success on the merits."
Attachment 1 at 5-6; 11 C.F.R. § 9038.5(c)(2)(iii)., To

__estaplish the requisite "substantial indication of probable’

Tsuccess" on the merits of its appeal, Virginia PetréIéﬁET'zggmﬂ’W""""mm'

5/ Mr. Davis states that as of August 22, 1995, the
Committees had the following net balances: the Primary

Committee, $5,550.63; the GEC, $8,734.33, and the Compliance
Fund, $76,930.63.

6/ President George Bush, the candidate, has not petitioned
for a stay. To become eligible for public funds, the
candidate agreed in writing, inter al:a. te pay any amounts
required to be repaid unde:r 2% U.S5.C. § 9038. 26 U.S.C.

§ 9033{a), 11 C.F.R. §§ 9033.1, 9033.2. Moreover, 26 U.S§5.C,
§ 9038 provides that "the candidate shall pay" repayments to
the United States Treasury for amounts received in excess of
entitlement and non-qualified campaign expenses. 26 U.S.C.
§ 9038(b)(1) and (b)(2). Therefore, the candidate is
personally responsible to make the repayment, and the
Commission may seek payment from him.

1/ Moreover, the Primary Committee could mitigate the
potential harm by requesting an extensicn of time or
installment plan to make the repayment. 1In addition, the
Primary Committee could have sought a stay on the basis of a
surety bond, which would likely cost less than the full
repayment amount. No evidence has been provided that the
Primary Committee or the candidate would be unable to obtain
or pay for a surety bcnd.
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F.2d at 925, the Primary Committee need not demonstrate a
mathematical probability of success, but must raise serious,
substantial and difficult legal questions and demonstrate that
the equities are in favor of maintaining the status gquo.
Wwashington Metropolitan, 559 FP.2d 841, 843-844; 11 C.F.R.

§ 9038.5(c)(3). T"IMJaintaining the status quo is appropriate
when a serious legal question is presented, when little if any

harm will befall other interested persons or the public and when
denial of the order would inflict irreparable injury." 1d.

The Primary Committee has failed to demonstrate a strong
probability that it will prevail on the merits of its appeal.
The Commission has rejected the "bright iine test" proposed by
the Bush-Quayle ‘92 Committees. As analvzed in the Commission's
Statement of Reasons, the Bush-Quayle ‘92 Committees have
misinterpreted the Commission’s regulations and precedent.
Contrary to the arguments presented, the statute, applicable
Commission regulations, and Commission precedents do not support
application of a "bright line test" based on the candidate’'s
date of ineligibility to determine if an expenditure is a
primary qualified campaign expense. Rather, the Commission has
looked at both the timing and the purpose of expenditures to
determine whether they were qualified campaign expenditures made
"in connection with"” the primary campaign. See 26 U.S.C.

§ 9032(9); 11 C.F.R. § 9032.9(a). Moreover, the Commission did

not -apply.a-"bright line.test" to other audits from the.1992 -

Y

@teEtﬁéﬁtléI‘éléctibn”cycIeT‘—See“FinaI“Audit*Repott‘on“Clintbn"““";"*

for President Committee (approved December 27, 1994). While
certain factual aspects of this matter, such as polling
expenditures and stcte offices, presented close factual issues,
the Commission resolved each of those close factual questions in
favor of the Bush-Quayle '92 Committees. The remaining
non-qualified expenditures that form the basis of the
Commission’s final repayment determination are clearly related
to the general election campaiyn. Therefore, the final
repayment determination does not present a "novel or admittedly
difficult legal gquestion.” 11 C.F.R. § 9038.5(c)(33,.

The Primary Committee also argques that a stay would not
harm the government interest because the money "is not needed
immediately by the United States Treasury."” Attachment 1 at 6;
11 C.F.R. § 9038.5(c)(2)(iii). To the contrary, the first
matching payments are due to candidates and committees eligible
for public funds in the 1996 presidential elections in a mere
five months. The amounts of repayments made pursuant to 26
U.5.C. § 9038 are deposited into the Matching Payment Account,
the source of public funding for the 1996 presidential primary
and general election campaigns and the major party nominating
conventions. 26 U.S.C. § 9038(d). 1It is unlikely that an
appellate case will be resolved before 1996. Thus, the stay
could harm the interests of interested third parties, the 1996
presidential campaigns and conventions.

Qw4
B B

.
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Finally, the Primary Committee arques that the equities of

the situvation favor maintaining the status quo. Attachment 1 at

6; 11 C.F.R. § 9038.5(c){2)(iii). To the contrary. public
policy considerations favor protecting the public fisc. The
requirements of the regulations are intended to protect the
public treasury if the Commission's repayment determination is
upheld on appeal. See Explanation and Justification of 11
C.F.R. § 9038.5, 52 Fed. ggg. 20673 (June 3, 1987). A stay
unsupported by a surety bond or escrow account raises the risk
that in the event the Commission prevails on the merits, the
repayment will be delayed. Moreover, it creates a precedent
that could encourage other campaigns to indulge in frivolous
challenges to repayment determinations to delay repayment.

Therefore, since the Primary Committee has failed to

establish any of the four required factors for the Commission to

grant a stay under 11 C.F.R. § 9038.5{c)(2)(iii), the Office of
General Counsel recommends that the Commission deny the
reguested stay. We recommend, however, that the Commission
permit the Primary Committee and the candidate to obtain a
surety bond or establish an escrow account and submit a revised
request for a stay based on 11 C,F.R. § 9038.5(c)(2)(i) or (ii)
within ten days. This Office’s letter to the Primary Committee
will suggest these alternative methods of obtaining a stay.

IV, - RECOMMENDATIONS . -~

’

The Office of General Counsel recommends that thé
Commission:

1. Deny the requests of the Bush—-Quayle ’92 Primary"
Committee, Inc., the Bush-Quayle ’92 General Committee, Inc.,
and the Bush-Quayle ‘92 Compliance Committee, Inc. to stay the
Commission’s final determination that the Bush-Quayle 92
Primary Committee, Inc. must repay $323,832 pending the appeal

filed in the United States Court of Appeals for the District of
Columbia Circuit; and

2. Approve the appropriate letter,
Attachment

1. Letter dated Augqust 22, 1995 from Bobby R. Burchfield
with attached Petitions for Review dated August 22, 1995
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You will find enclcosed a copy of three petitions for
review and a joint motion to consolidate filed today on behalf of
3ush-Quayle ‘92 Primary Committee, Inc. (the "Primary
Committee"), Bush-Quayle ’92 General Comm**tee, Inc. (the
"3eneral Committee®), and Bush-Quayle '9%92 Compliance Committee,
Inc. 'zhe "Como‘iance Committee") (collectively, the
"Zeommittees") with the United States Court of Appeals for the
District of Columbia Circuit.

Pursuant to 11 C.F.R. §§ 9007.4(c) aad 9038.5(c), the
Committees hereby petition the Commission to stay pending appeal
the Committees’ repayment of the amounts set forth in the final
repayment determinations sent to the Committees on August 17,
13%3. The Commission found as part of its final repayment
determination that the Primary Committee -must repay to the United
States Treasury a pro rata portion of non-qualified campaign
expenses 1n the amount of $106,979 and matching funds received in
excess of entitlement in the amount of $216,853. Related to
these repayment determinations is a Commission recommendation
tnat the Compliance Committee reimburse the General Committee in
zhe amount of $182,785. As noted in the materials accompanying
the Final Repayment Determination, the Committees have already
r2ga.< the cther amounts.

-
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I. PEACTUAL AND PROCEDURAL BACKGROUND

Prior to the 1992 primary campaign season, Primary
Committee personnel reviewed the law, regulations, and existing
precedent concerning the prcper treatment of expenditures made up
to the date of ineligibility. The law and regulations state, in
pertinent part, that such expenditures may be treated as primary
campaign expenses if they are made "in connection with" the
campaign for nomination. 26 U.S.C. § 9032(9); 11 C.F.R.
§ 9032(9). Neither the regulations nor Commission precedent
indicated that the purpose of the expenditure must be exclusively
or even primarily related to the campaign for nomination. To the
contrary, Commission staff had questicned the relative benefit of
certain expenditures by the Reagan-Bush campaign during the 1984
eleczion cycle. As an exampie, the staff sought to treat
expenditures for voter registration efforts made in states after
the primaries had taken place as general election expenses. The
Reagan-Bush campaign had responded that, although some of these
expenditures may have benefitted the general election campaign,
they were nonetheless part of-a ‘general: build-up t¢ the -+ ° .

Republican National Conveiition. The Commission accepted thig ~—~ —~--

explanation and deemed the expenditures to be qualified primary
campaign expenses. Other Commission precedents were in accord.
See Adv. Op. 1975-9, Fed. Election Camp. Fin. Guide (CCH) ¢ 5110
at 10,035 (1975) (holding expenditures during primary by
unopposed candidate "allocable to that primary election rather
than to a subseguent general election"); Adv., Op. 1978-99, Fed.
Election Camp. Fin. Guide (CCH) { 5387, at 10,396 (1979)
{campaign materials ordered and received only one day before the
primary electicn, which were used beth in the primary election
and the general election, may ke treated as primary campaign
expense) .

On the basis of this review, the Committees adopted a
"bright-line" approach based on the date of ineligibility
("DOI"), which was August 20, 1992. The Committees treated
expenditures for advertising, equipment, offices, salaries,
materials, and the like as primary campaign expenses so long as

they were made prior to the DOI and were connected to the
campaign for nomination.

During the audit, the Commission staff adopted the same
position that had been rejected by the Commission in the Reagan-
Bush '84 audit. The staff selected a series of expenditures,
including polling, advertising, equipment and materials, and
office space that the staff contended had a larger benefit to the
general elect:cn campaign and should therefore have been treated
as a general election expense. The Commission :initially agreed
i1n 1ts Interim Aud-: Reports rssued on March 245, 19%4.

I
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The Committees submitted responses to the Commission in
which they explained the following: (i) the law and precedent
indicated that the Committees’ "bright-line" approach was proper,
{ii) the primary benefit test applied by the Commission was
inconsistent with the law and regulations, (iii) the Committees
had, in any event, not received adequate prior notice of the
Commission‘’s standard, and {(iv) the expenditures were nonetheless
sufficiently connected o the campaign for nomination as to meet

the primary benefit standard reflected in the Interim Audit
Reports .

During the open meeting on December 8, 1994, the
Commission expressly abandoned the primary benefiz test in the
interim Audit Reports and agreed that the Committees had shown a
connection between ail c¢f the challenged expenditures and the
campaign for nomination. The Commission adopted a new approach,
however, in which it split the challenged expenditures evenly
between the Primary and General Committees. This approach does
not appear in the regulations, had never been adopted in a prior
audit, had not been suggested by the audit staff, and apparently

atose for the first time during the meéeting. — —~ ——,

, After receiving the initial final determination, the
Committees submitted additional materials and made an oral
presentation to the Commission further explaining the arguments
mentioned above and pointing out that, regardless of whether the
Commission’s interpretaticn was permissible under the law, the
Commission had not given the campaign adequate prior notice that
this novel approach would be applied.

Az its mee:tings on August 3 and 17, 1995, the
Commission found that additional expenditures, such as polling
and state office expenditures, could be treated entirely as
qualified primary campaigrn expenditures, but declined to modify
its repayment determinaticns with respect to the remaining

challenged expenditures. The Committees are now seeking judicial
review of this issue.

Unless the repayment requirement is stayed or extended,
the Committees will have only until September 16, 1995, to raise
the money to make the repayment, a process that would be
difficult if not impossible to complete in that time. Further,
in view cf the Petitions for Review of the Commission’s
determinations £iled by the Committees with the D.C. Circuit, the
Committees would suffer irreparable harm if forced to comply with
the determination prior tc resolution of their appeal.

Page
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II. ARGUMENT
A. Requirements for Entrv of a Stay

The Commission has the authority and discretion to
issue a stay of its repayment determinations. See i1 C.F.R.
§§ 9007.5(c) and 9038.5(c). More generally, the test for a
p*e‘lm*nary 1n3unctlon, the egquivalent cf a stay pending appeal,

is set forth in Viraipia Petroleum Jobbers Ass'n v. EFPC, 259 F.2d
921 (D.C. Cir. 1958).

The principle issue on appeal will be whether the
Primary Committee acted reasonably in treating as primary
campaign expenditures the cost of advertising, equipment, and
materials that were used during the primary campaign period for
purposes that had a connection to the campaign for nomination.
For the reasons set forth below, the Committee respectfully
submits that (i) requiring repayment prior to the resolution of
the appeal would cause irreparable harm, (ii) the Committee has a

_=_. _ substantial -probability- of success on the merits as refleoted by .-

[

the Commission’s own struggle tc resolve the dlfflcuii_ﬁﬁﬁétly1d§“" T
legal and factual issues, (iii) there is no compelling government
interest in requiring repayment at this point, and (iv) the

equities favor maintaining the status quo. Accordingly, the

Commission should stay the repayment pending resolution of the
appeal.

B. i W an ar

Because of the substantial legal issues presented by
the Ccmmittees’ appeals, and the irreparable injury that would be
incurred in complying with the repayment order, a stay is
appropriate here.

First, requiring immediate repayment would cause
irreparable harm to the Primary Committee and others. The
Primary Committee does not have funds sufficient to pay the
amount required in the repayment determination. The Compliance
Committee would need to raise the balance through difficult and
substantial fundraising activities, largely if not exclusively
through direct mail appeals. While raising money is never easy,
it is particularly difficult several years after the election
during the heat of the next presidential election campaign that
is already well underway with 10 active Republican candidates.
As Keith A. Davis, Assistant Treasurer to the Committees,
explains in the attached declaration, the fundraising would have

to be limited to the Prirary and Compliance Committees, and cnly
:ndividuals who have not already contributed the $1,000 maximum
o these Committees would be allowed to contribute. Mailing

ATTACHMENT !
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lists would have to be culled and contributions would have to be
screened to ensure that each was proper and allowable.

As a result of these difficulties, the cost of raising
the funds would likely consume more than one third of the amount
raised and could easily reach one half cf that amount. If the
Committees prevail on appeal, the time, effort, and expense of
the fundraising will have been entirely wasted. The government
would presumably pay back the money paid to U.S. Treasury, but it
would not reimburse the Committee, the fundraising volunteers, or
the contributors for their time or for the expense of the
fundraising. This loss would thus be irreparable.

A second irreparable loss wouid occur after the
Committee received the refund from the Treasury, again assuming a
favorable outcome on appeal. The Committee would refund the
remaining money -- thus incurring substantial additional
administrative and postage expense ---leaving the contributors
substantially less than their original contributions. On the
i .Other_hand,.a decision not to refurid' the money would also leave :
the contribulors irreparably harmed. T

Second, as the Commission itself recognized during its
deliberations, the repayment determinations involve difricult and
close legal issues that indicate that the Committees have a
reasonable probability of success on the merits. For example,
there is a substantial question as to whether the Commission has
applied the proper legal standard in making its determination.
The applicable statute and regulations require, in pertinent
part, only that expenditures be made "I connection with" ths
campaign for nomination, 26 U.S.C. § 9¢32(9); 11 C.F.R
§ 9032(9). The Commission, however, applied a much higher
standard; it required that the expenditures "must be primarily
related to the primary campaign." Statement of Reasons at 19
(emphasis added). Moreover, the Commission has recently adopted
the "bright line" test advocated by the Committees for the 1996
election cycle. If the "S0/50 split" prevails on appeal, only
the 1592 cycle will have been subjected to this standard.

Even if the "primarily-related" standard were to be
found to be within the Commission’'s discretion, another
substantial legal issue is whether the Commission provided the
Commictees with adegquate notice of its interpretation prior to
the 1992 campaign. The statute and regulations do not on their
face suggest that expenditures for goods and services received
and used prior to the date of ineligibility ("DOI"™) must either
be crimarily related to the primary carpaign or otherwise
allocated 50/50 between the Primary Committee and the General
Comm::tee. Nor has the Commission been able to point to a single
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COVINGTON & BURLING

Ms. Kim Bright-Coleman
August 22, 1995
Page 6

instance before 1992 in which a presidential campaign was
required to allocate such expenditures on a 50/50 basis.

Third, the government would not be harmed by a stay.
While the repayment demand is substantially in excess of the
Committees’ current ability to pay, it is not needed immediately
by the United States Treasury. If the Commission’'s determination
is upheld on appeal, the Committees will be as able to raise the
funds for the repayment at the end of the appeal process as they
are now. Moreover, the Commisgion’s rules provide that "stays
shall require the payment of interest on the amount at issue."”
11 C.F.R. § 9038.5(4).

Finaily, the equities of the situation favor
mainzaining the status quo. The Committees undertook a review of
the existing law, regulations, and precedents concerning the
allocatcion of expenditures between the Primary and General
Committees, and, based on that review,” adopted a coherent
approach that was consistently applied. The Committees promptly

approach that the Commission staff revealed during the post-
election audit. Several Commissioners made clear in their
comments during their deliberations that they do not question
that the Committees sought in good faith to comply with the
Commission’s requirements and that the issues presented were
difZicult. Moreover, the Commissioners have made clear, both in
the regulations recently published and their comments during the
open meetings, that the "bright-line® approach under which the
Committee believed it was operating is the better policy.

For the reasons set forth above, the Committee requests
that the Commission stay the repayments not already made by the
Commit:tees pending the resolution of the appeal.

Respectfully submittegd,

Bobby R. Burggiield'

Thomas O. Barnett

Counsel to the Committees

e
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COVINGTON & BURLING

DECLARATION

I declare under penalty of perjury that the foregoing
is true and correct to the best of my knowledge, information, and
pelief. Executed in Washington, D.C. on this 22nd day of August

1995.

ﬂM

Bobby R. Buréhf ield
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BEFORE THE PFPEDERAL ELECTION COMMISSION

Bush-Quayle ‘92 Primary
Committee, Inc.,

Petitioner
v. Petition for Stay
Federal Election Commission,

Respondent.

- e At e o N et et e e e Nt

DECLARA N _OF DAVIS

In accordance with 28 U.S.C. § 1746, I, Keith A.
~ Davis, hereby declare as follows: .

- 1. During the 1932 Presidential campaign, I served

ieer.x_ . -a8 Assistant Treasuresr ta. Bush-Quayle ‘92 Primary. €ommittee, . - .

Inc. ("Primary Committee"}, Bush-Quayle ’'92 General Commiitee,

= Inc. ("General Committee"), and Bush-Quayle ‘92 Compliance

.- Committee, Inc. ("Compliance Committee") (collectively, the

e "Committees”). As part of my responsibilities, I was involved
- with virtually every aspect of the finances of the Committees,
N

including the fundraising efforts made by the Primary and
Compliance Committees. I have been involved with campaign
finance activities since 1979. This declaration is based upon

my personal knowledge, experience, and expertise.

2. The Commission’s final repayment determination
requires, in part, that the Primary Committee repay to the
United States Treasury $106,379 for non-qualified campaign

expenses and $216,833 fcr matching funds received in excess of




entitlement. The Commission also recommends that the
Compliance Committee reimburse the General Committee for
$182,785 to eliminate expenditures in excess of the General

Committee’s overall expenditure limitation.

3. The Committees currently lack the funds to make

such payments. As of August 22, 1995, the three funds had the

following net balances:

otk

o
s,
i (E‘(]

i

Primary Committee $ 5,550.63

__General Committee

© "$ 8,734.33

Compliance Committee $76,930.63

0

4. If the Primary and General Committees are

(]
A]

equi

-

ed rto make the payments set forth in the Ccmmission's
final determinations, they will have to undertake expensive
and difficult fundraising efforts. The only realistic method
for raising the amounts necessary to comply with the repayment
determination 1s a direct mail appeal to the Primary and
Compliance Committee contributor lists. Since many of those
contributors have already contributed the maximum amount to
those Committees, the Committees' most reliable contributors

would need to be deleted £rom the mailing.

ATTACEMENT
Page*_fi_




5. The cost of raising funds during an election
campaign typically amounts to about one third of the funds
raised. To raise funds several years after an election,

however, the cost would be substantially greater.

6. The difficulty in raising funds for a past
Presidential election campaign is increased further by the
exzensive fundraising efforts currently being made by the 10

Rerublicans seeking the nomination for

- could well be easier to raise funds after the 1996 election
:j than it woul§ be to do so now. )

. . . - . . . . wee IR A
N 7. As a result of these factors, I estimate that
— the cost of raising the funds necessary to make the repayments
= required by the Commission wouid pe at least $100,000 and
-~ cculd exceed $150,00C. These costs do not include the time
TA and efiort by voluntesrs nelping with the fundraising effcr:s.

I declare under penalty of perjury that the
foregoing is true and correct. Executed in Washington, D.C.,

on August 22, 18985.

-

,//I/' ,‘/ ///
ALéZd' /49//<2QN/

Kefth A. Davis




COVINGTON & BURLING
1201 PENNSYLVANIA AVENUE. N W
PO BOX 7566
WASHINGTON D C 20044-7566

1202! 662-6000 '

TCLEraX 12021 6G2-620¢

THOMAS O BARNETT TELLE B89-393 ICOVLING WS

ALl COVLING
OmEC " DAL wwege

202 662 3407

August 22, 1993

Mark Langer

Clerk of the Court

United States Court of Appeals

for the District of Columbia Circuit

Room 5423

333 Constitation Avenue, N.W. -
Washington, D.C. 20001-2866
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Re: Petitions for Review Submitted by Bush-Quayle '92
Primary Committee, Inc., Bush-Quayle '92 Gegeral
Committee, Inc. and Bush-Quayle '92 Compliance

Committee, Inc.
Dear Mr. Langer:

You will find enclosed an original and four copies of the following:

1. A petition by Bush-Quayle 92 Primary Committee, Inc. for review
of final audit determinations of the Federal Election Commission;

2. A petition by Bush-Quayle '92 General Committee, Inc. for review
of final audit determinations of the Federal Election Commission;

3. A petition by Bush-Quayle '92 Compliance Committee, Inc. for
review of final audit determinations of the Federal Election

Commission; and

4. A joint motion by the three committees to consolidate consideration

of the three petitions.

ATTACHMYTYT _ |
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COVINGTON & BURLING

Mark Langer
August 22, 1995
Page 2

You will also find enclosed three checks in the amount of $100.00 each
pavable to the United States Court of Appeals for the District of Columbia Circuit for the

filing fees for each petition.

Please date-stamp and return a copy of each paper with our messenger.
Your cooperation in this matter is appreciated.

TOB:rmh
Enclosures

o icEi— > ServiceList . _ .

Sincerely,

Py -

Thomas Q. Bamett

ATTACHMENT
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UNITED STATES COURT OF APPEALS
POR TEEB DISTRICT OF COLUMBIA CIRCUIT

Bush-Quayle '92 Primary
Committee, Inc.,

Petitioner

V. Petition for Review

23]

ederal Election Commission,

Respondent.

— Nt e N e e et et St et S

Bush-Quayle ‘92 Primary Committee, Inc. {(the
"Primary Committee”) hereby petitions the Court for review of

the final determinations sent to the Primary Committee by the

Federal Election Commission on August 17, 1995. 1In addition,

because the issues raised in this appeal are closely
interrelated to those raised in the petitions filed today by
Bush-Quayle ‘92 General Committee, Inc. and Bush-Quayle ‘52
Compliance Committee, Inc., the Primary Committee requests

that the Court consolidate the three petitions.

Respectfully submitted,

ﬁ&-ww

Bobby R. Burchfield
Thomas O. Barmett

COVINGTON & BURLING

P.O. Box 7566

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

(202! 662-5000

Attorneys for Petitioner

August 22, 19S55
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CERTIFICATE OF SERVICE

1, Thomas O. Barnett, certify that a copy of the foregoing document was

served by hand on this 22nd day of August, 1995, on the following:

Lawrence M. Noble, Esq.
Kim Bright-Coleman, Esq.
Delanie Painter, Esq.

Federal Election Commission
999 E Street, N.W.
Washington. D.C. 204635
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UNITED STATES COURT OF APPEALS
POR THE DISTRICT OF COLUMBIA CIRCUIT

Bush-Quayle ‘92 General
Committee, Inc.

Petitioner

V. Petition for Review

Federal Election Commissior,

Respondent.

o e o e S et S e S et

Bush-Quayle ‘32 CGeneral Committee, Inc. ("General
Committee") hereby petitions the Court for review of the final

determinations sent to the General -Committee by the Federal

Elecgigp_gommissigg.gn August 17, 1995. 1In addition, because

the issues raised in this appeal are closely interrelated to
those raised in the petitions filed today by Bush-Quayle ‘92
Primary Committee, Inc. and Bush-Quayle ‘92 Compliance
Ccmmittee, Inc., the General Committee requests that the Court

consolidate the three petitions.

Respectfully submitted,

Bobby R. Burcfgg:;;Axir-——
Thomas O. Barnett

COVINGTON & BURLING

P.0. Box 7566

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

(202) 662-5000

Attorneys for Petitioner
Autgust 22, 1985
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CERTIF1 Vi

1, Thomas O. Barnett, certify that a copy of the foregoing document was

served by hand on this 22nd day of August, 1995. on the following:

Lawrence M. Nobie. Esq.
Kim Bright-Coleman, Esq.
Delanie Painter, Esq.

Federal Election Commission
999 E Street, N.W,
Washington, D.C. 20463
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" ttve Federal Election Commissioifi” on August 17;7 19957 In—""-—-

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Bush-Quayle ‘92 Compliance
Commitctee, Inc.,

Petitioner
v. Petition for Review
Federal Election Commission,

Respondent.

—t —— " vt il Ntk Sl it P e

Bush-Quayle '52 Compliance Committee, Inc.
{("Compliance Committee®™) hereby petitions the Court for review

of the final determinations sent to the General Committee by

addition, because the issues raised in this appeal are closely
interrelated to those raised in the petitions filed today by
Bush-Quayle ’'92 Primary Committee, Inc. and Bush-Quayle ‘92
General Committee, Inc., the Compliance Committee requests
that the Court consolidate the three petitions.

Respectfully submitted,

Bobby R./Burchfield
Thomas O. Barnett

COVINGTON & BURLING

P.O. Box 7566

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

(202) 662-5000

Attorneys for Petitioner

2995
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served by hand on this 22nd day of August, 1995, on the following:

CERTIFICATE OF SERVI

I, Thomas O. Bamett, certify that a copy of the foregoing document was

Lawrence M. Noble, Esq.
Kim Bright-Coleman, Esq.
Delanie Painter, Esq.

Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Bush-Quayle ‘%2 Primary
Committee, Inc.,
Bush-Quayle ‘92 General
Committee, Inc., and
Bush-Quayle ‘92 Compliance
Committee, Inc.,

Petitioners
v, Petition for Review
rederal Election Commission,

Respondent.

R T o e it

" "Bush-Quayle 92 Primary Committee, Inc. (the ~~~—~~ "~ T
"Primary Committee"), Bush-Quayle ‘92 General Committee, Inc.

(the "General Committee"), and Bush-Quayle ‘S92 Compliance

Committee, Inc. (the "Ccmpliance Committee") (collectively,

the "Committees") have petitioned the Court for review of the

thy

tnal determinations sen: to the Committees by the Federal
£.ection Commission on August 17, 1995. For the reasons set
forth below, the Committees jointly méve the Court to
consolidate consideration of the three petitions for review.
The primary issues raised by all three petitions
ccncern the Commission’s determination that certain
expenditures should have been paid by the General Committee
rather than by the Primary Committee. Because the resolution
cZ these issues affects the final Commission determinations

with respect to all of the Committees, the Commission




- 2 -
addressed the issues on a ccnsolidated basis, and the
Committees respectfully submit that it would be more efficient
for the Court to do the same.
Counsel for the Committees has consulted with the
General Counsel for the respondent Federal Election Commission

¢ this motion, which has nct yet reached a determination on

the issue.
Respectfully submitted,
H M
B;EE%yE%18urchfle1d
Thomas O. Barnett
ee e+ .. . . COVINGTON “&' BURLING-

P.O. Box 7566
1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

(202) 662-5000

Attorneys for Petitioner

August 22, 1995
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CERTIFICATE OF SERVICE

I, Thomas O. Bamett, certify that a copy of the foregoing document was

served by hand on this 22nd day of August. 1995, on the following:

Lawrence M. Noble, Esq.
Kim Bright-Coleman, Esq.
Delanie Painter, Esq.

Federal Election Commission
999 E Street, N.W.
Washington. D.C. 20463
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