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N Se-re= Serv.ce Dvergavinent
=82 xS ip3sBat
Secret ServiTe azents were -noczari the <Tnharcte
rlanes f2r Trips Tetwesn I 1S 30 ani @I vl The Itmmiziee
invliced che Secres Servize for the oIl rata snares of provad
mransporoation and services to the Sezret ServicZe fLus an
ddiv1-nal LIt o zover the adminisTrative JSsTS, a total of
$47,88¢% Tre Seczve: Servirze madle rayments totaL:ing $44.,%542
Accoroding to a Secret Serwvice pol:izy document,
Secre® Service re.mburses Tomnmittees the lesser cof: 1 £irs
zlass air fare, or I the pro rata share cf zhe ccst of the
zharter f£cr the agents on the trips. The Aud:t staff dezernm:
=hat tne ccrrect billable amount fcr the Secret Service was
$41,823%, rased on the accumulation ¢f the lesser cf firs< clLa
air fares cr pro raza shares per .eg at 100% of cost. The
regulations at §903<¢.% 2 42 now prcowide for billing
administrative costs 72 the Secret Service. Thus, the Secret
Service has overpa:d zhne Committee $2,811 (844,640 - $4:1,82%

A possitle explana‘*on for th:is ﬁve:payme“- :s
the Committee erronecusly bDilled the Secret Service at 110%
actual pro rata share of cost of providing transportation and
services instead of at 10C% of actual cost as required by 11l
C.F.R. -§9034.6(a). At an interim conference, a Committee
representative explained that they misinterpreted the -appili
regulation and as a result billed the Secret Service at 110
actual cost, the same "mark-up" they billed the Press
organizations. In addition, adherence to the Secret Service
policy could possibtly have contributed to the difference betwe
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the amount the Committee billed the Secret Service and the amo-un-

ultimately paird by the Seczret Serv:ice.

In conclusion, the Secret Service has apparent.
overpaid the Committee 52,811 in reimbursements for the cost
providing transportation and services to the Secret Service.
the Exit Conference, Committee officials provided no addition
comments on this issue.

The Audit staff will provide th
gathered during the audit to the Secret Service for any act:
that agency deems necessary. Should the Secret Service dete
that no overbilling cccurred or that an overbilling occurced
different amount, the Comm ee’'s Statement cf Net Outstand:.n
Campaign Obligaticns - See Finding III.E.! be adiusted
accordingiy.
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el misistrat:ive T-st 2% providing TranspIrtation and ger: ces
©z Tne Fress, and

2 ref.nd <° =ne Press T2 $rZ rata hasgis
13,335, wnizh represents the armc.nt 1 oexIi2ess =f the (10% max:mum
am-un% =he Timmittes may ill tne Press. Tnis evidence was o
: Ll me ralcr.la=icns usel o Zfevermine Ine arount pai to each

: and photocopies of the neztt:iatesd refund checks

It was fyurther rezommended that the Committee
preovade Zdocumentaticon related T any reimcurserents for
vransportaticn and services prewided ©o Press personnel with
respect to the tizme peri:2d 1 2l %c tco 1 30 92, The reccmmendaticn
additionalliy regues-ed that =he ZTcmmittee proviZe eviderce thas
~re Secret Service was nct cswvert:ililed.

In response <z “he inter:m audit cteport, the
Z“cmmittee prcevided deocumentacticn relative to Press zravel on
3482 and 3 392, zhe f:inal twz days cf chartered aircraft
rravel. This dcocumentation :nc.uded photocopies of Press
passenger l:ists, passenger man:fests and several
Committee-prepared Press travel :nvoices. The only additional

information included in this documentaticn was the identities cf

‘Press travelers for these two dates; the total number of

passengers and leg cost information was previously available. o

The Audit staff reviewed the documentation provided
for 374792 and 3,592 and determined that no change to the amounts
repavable to the U.S. Treasury and cwed tc the Press, as contained
in the interim audit report, :s warranted. The Committee stated
in its response that other than the docuxentation provided for
3/4/92 and 3/5/92, "...the Committee does not dispute the
positions taken by the Audit staff on this matter.” No mention of
the reccmmended $6,762 repayment to the U.S. Treasury was made by
the Comm:ttee in i1ts responsef/, nor was any evidence provided
regarding the recommended $3,339 :in refunds tc the Press.

The Audit staff further nctes that the Committee

did not respond to the Audit s-aff recommendation that the

Committee provide documentat:cn related o reimbursements for

transportation and services prcv:ded to Press personnel fcr the

cime periad 1/20,92 to 1,33 Sc. ?zn ally, the Comm:ttee praovided
no ev:idence that the Secret Service was not cverbilled.

6/ The Committee did not docuzent =zhat the administrative cost
2f providing such services o tne Press and seeking
reimbursement for them exceeded 3%, as provided by il
T.F.R. §9C034.6:4d (1
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Rersommendatico =l
The AUl D coIeItmmenis TnAat Tne Commissicon ~maxe 3o
1n3t1a. decerminatil “rat Tne Ir-mittee repay the U.S. Treasury
S&,"A2. =wne urdzcumented difference tezween 1.3% and 110% ~f -=a
zzst of providing transportaticon ani serfviIes T the Press
pursuant o 1L C LRL 887234058 4 L0 3nd that the Zommittee refo-
tz the Press ¢n a gr2 tata fas:s $3,333, which represen~s =he
apount 1n excess °f the 110% max:imtuam amount the Cosmmittee may
receive frcm the Press.
E. Determinaz:on of Net Cusstanding CTampaign Obl.gzatisns
Section SC24.537ay of Ticle 11 of the Zcde of Federal
Requliaticns reguires that wizinin 1% ca.endar cdays cf th
candidate’'s date of :ineligibility, the candidate shall submi:c a
stratement of net cutstanding campa.gn cobligaticons which zontains,
among cther items, =he total cf all cutstanding cbligazicns €cor
gualified campaign expenses and an estimate of necessary w:ind:ing
down costs.
In addition, 11 C.F.R. §5034.1(b) states, in par:, that

.
if on the date of ineligibility a candidate has net outs:zanding

_campaign obligations as defined under 11 C.F.R. §%034.5, that

o

candidate may continue to receive matching payments provided tha
on the date of payment there are remaining net outstanding

campaign cobligations.

(s

Senator Kerrey's date of ineligibility was March S,
1992. The Audit staff reviewed the Committee’'s financial acti
through April 27, 1983, analyzed w:inding down costs, and prepared
the Statement of Ne:z Outstanding Campaign Obligations {"NOCC™)
of June 30, 1992 which appears below:
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Shown below 1s an al-ustner
.~terest an3d matching funds rece
1§82 whrouzn Januarny 3L, 1893, ¢
i~f-srmavwicn avai.able az -f zhe
was certified ~n January 2%, 1§S

NCCC Tef:icit ar & 31 82

interest Rece.ved

Matzhing Funds

Private Contributicns

Remaining Entitlement

as of January 31, 1993

As of Canuary 3i, 18§32, the
matfhing fund payments .n excess

analysis is subject tTo change Ta

NOCO statement.

Iv.

n

Ir private contrifuticns,
cei during the pgericd JLlv
e m-ost Turre-< financial |
2st matconing fund payment wr

$83%,217

S 395

$33¢8,26%

S465,944

$ 1..812. 1/
Zommittee has not received
2f 1ts entitlement. This
ed on future adsustments to

Summary of Amcunts Repavyaf.e to the U.§.

3

reasury

_Presented below is a recap

-~ &

-

the amounts recommended b

Audit Division as subject to the repayment provisions of -11 -

§9038.6 or 11 C.F.R. §9034.6:

III.B.

117.D.

N

Finding
Finding

Stale-Dated Checks
Profit from Press Travel

Total Repayment

1/ This figure is conserva
anticipated settlement

-~
- -
-~

(AN

-]
vendors/individuals was use

Payable figqure. Cnce a su

been reviewed by the Comnmiss
Payable for Qualified Camgpa
res.

Statement may increase
deficit and :emaining enc:
staff’'s conclusion will =
adjustment.
be $70,0C0.

e
The maximum ax

e

.....

,
~d b
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-
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boown
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mount paid
owed to ¢
*he Account
Cebt Settlement Plan
the amount of Accounts
Expenses in the NOCO

a
unt

U
P

Tossible
cf the adjustment woul.ld

No change in the Aud
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MEMORANDUM

THROUGH:

FROM:

SUBJECT:

The X
principa.
candidate
Committee
ACT. ;/ Th
ineligib:l
§ 3038‘a
zzcnducte
disburse: e
senera. '3

Ecbert . I2sta
Assistant Staff . rscx
Audis Tivisicon
Jarn I, Suriaa
Staff CZ.rectoy
: —
\-/( .
- “ V N 5
awrence . Nobl.e .7
-~ /.,
Genera. Zcunsel

«

)
(8]

Fal

Kim Brigh:-Ccleman:;rjk/
Associaze Genera. ZChunsel

-

Lorenzo Ho way A

Abel Méntez
Pad
Aztorney A

P:cpcsed Final Aud:t
Rerrey for Pres:dent
LRA #443°

errey for Presidenct
campaign committee

submicten

he Throu
the Pres: 3
§ S031-5".4
hct cf 17

for the 1992 Democrat:c presidential nomination.
received public financing under the Matching Payment
e Commission determined that Senator Kerrey's date of
ity was March &, 1392. Pursuant ta 26 U.S.C.

and 11 C.F.R. § $238.1 ar i1, the Aud:i® D:v:ision

n audit and exaxz:inat:icn cf the Commit-ee’s —eﬁezp'
nts, and gua.:f.:ed campaign expenses. The Qffice
unse. has reviewed the progosed Final Audi: Report,
t2 this CEffice ¢cn CTcucter 19, 1993, you have any
ghcut our ccmments "Matching Payment A: refers to
ential Primary Maiching Payment Account Act,

2 and "FECA" refers =2 the rederal n Campaign
L. as amended, I U.S5.I. §§ 431-45°%

Page 31

E.I.Q 'JH
Assistant General Counsel

Report on

v»(mlt&.EE

cf Senator

#3,94

""the

Committee™)
Robert Kerrey,
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I. EXCESSIVE CONTRIBUTIONS
{II.A.)

Mr. Hugh Westbrook, the
$1,000 to the Committee on ©

advances to the Committee,
in air travel expenses incur

October 8,
Report,

1991 to February
the Audit Pivision r

We note that the Commi
with the Commission cn Feb
Division is currently revie
requesting the approval of
debts with 35 vendors and

h)

3.

Committee owed Mr.
plan,
does not indicate the purpocs
1$8,161.52 $6,238.42) 1n e
question in the debt setzlen
cf the terms of the init:a.l

nature o: the debt,

The Committee’s debt se
Wwestbrock

submitted receipts to be re:
by [clreditor during the can
cffering Mr. Westbroox $+,7%2
sectlemenz cf this debt. Wwe
dacumentaticn submitted afce
Committee indicates that 1t

westbroch 1n cons:deraticn ¢
The Comm: ssion’s debt sett.e
zzmmittecs frcm making any ¢
the debt settlement plan unt
review - the plilan. 11 C.F.

which was signed by M.

the Commic

oF
pr
ty

. T tont 2. Mintez, zhe
JoDER

2L07 TTRT LT TCnCurs WLt oA nurmher
Zng 1nothe pripotsed repgIrt whith are
this mermcrandur: . Ltemization ~F
itemization of discirserments
zzoration an?d name £ empicyer

s and cbhligations ' II.E.';

ursements II.T.V; & reporting of

i disbursements for -perating

ale-2ated cresks towaling S1,17%

Z.sfursements tota.ing $24,92%.34
rress for transportaticn totaling

e U.5, Treasury of $5,782

service cverpayment cf $2,811.:14

RESULTING FROM STAFF ADVANCES

lommittee's treasurer contributed

ctcber 28, 1991 and made several
These advances consist of $6,238.42
red cn tehalf cf the Committee from
19, 15%2.3+ In the . Interim Audit
eccm :andea that the Committee -
vee filed a debt settlement plan
zary o, 19%93; the Report Analysis
1ng zhe rian., The Committee is
he settlement of $186,974.24 in
dividuals.
z:.ement p.an shows that the

$8.181.5%2., The debt settlement

westhrook on November 21, 1892,
e -f =rne additional $1,923.1¢0
Xpenses. In response to the
ent rC.an reguesting a sTatement
exzens.cn 2f credit and the

mee stated: "Creditor has
moursel: expenses were :ncurred
gaLzin Tre Tommittee s
2.TE 0 IF cf 88,141,320 in

ncte <rat 1o supplemental
r tne ex:t conference tn
nas already paid $4,080.76 to Mr.
2T agree:ng to settle the debt.
ment rejuiaticns prohibit
ayrents w2 creditcors included n
1. tne Icmmissicn completes its
R, 0§ .27 a .
Page 3.
3 364




= ok

emcran2um J. {zs%a
ropoged F Repors
errey -
CLRA 2443
Page :
provide evidence That the 3tall zivincies wera nct ex-tessive
ITntIrlI.Tions

1. 1%s resgInse T the I-TeIlT AuZit Teport, cra lormmitras
s-a~es -~at the I:mmiztee nal 2z wWIltten o2l:iTy thas ;:chzb::eé‘
staff -~- 2luntesrs frcm o advancing rerztnal finie e or-nage
gqeozsdg -: zarvices ¢n behalf -of “-e ttee Ths “ammivvee
states tmat tne po.Lily was Cconsistent tnoLl TUFLFL § LIRLR,
*he g=aff advances regu.azicn

Tne IZommitiee ccontends Lnat 1T oarpropriately treated the
Wes-rrcoox advance as a debt, Ce23ulTing reimbursemen- ke
Camm:%%@8e mainta.ns that this <Treztrment was ~2nsiscer* winh 11
C.F.P. .l.6.50¢c;'s language, wr.Zn provides that “"the obligaticn
ar.s:ng from” a szaff advance shall e <reated "as an
cuts+ard:ng debt unzil reimzurses” ‘emphasis adided The
CTcmmitnee mainta.ns zthat sectizn 11%5.3.2: should bte construed -
mean <hat the Commictee may nzve 3 reascnable perizcd of time ir
whicn <2 "retire” t<he debt IZv ~axing the appropriate
re:mbuzrsements to s:1aff, cr v setiling the deb: wizn the s-aff
To bolster its argument, the Iorm:itzee stazes that 11 C.F.R
§ _.5.% c' express.y provides =that debts o staff can be settle
or forgiven.

The Committee also argues tha:t <he Commissicn should trear
a debt from an advance similar to wvendor debt The Committee
states ~hat under 1. C.F.R. § 1.6.3, vendor debt is not
cons:dered to be an excess contr:ibution unless the extension cf
credit :s made outside the crd:inary course cf the wvendor’'s
business, or on teras not substant:ially similar tz the credit
extended to comparable nonpo-:::23l Zdebtors. The Committee
reascns that if the debt ar:s:nz f:cm an advance :s properily
settled, then this debt, l:ke wvendcr: debt, should not be
considered to be an excess:ve zZonirifbution. The Comnmittee
maintains that it reported <he Zecz, and then setzled the debt
on reascnable terms, consistent wiIn 11s treatment <f other
debts, and within a similar t:me f:ame

In addition, the Commizt%es 2.357 :1nzluded a s-atement thar
Mr. westbrook was entitled tc 2 31,777 travel exemption, as
prov:ded in 11 C.F.R. § 1C°.7 o =2 The Ccmmittee asserted
that M:r. Westbrook "is . = = "2 a $1,3C0 travel
exempticn {and] (:}f the aud.: 35 not made an adjustmen=:
£-r nmn1s - ravel exempTion, 1T 37 2.7

Tne proposed Final Audit Fegvort foncludes that sne
Cemmitzes’'s respcocnse did not zrovide svidence or additiconadl
:nformat. cn to Zdemcnstrate tnat Tne staff advances do not
coenstitu'.e excessive contritusions o The amcount of $6,238.42.
with regard to the Tcmmittee’s szatement that Mr. westbrook was
ent.z.ed to a $1,0C0 travel exempzicn as provided in 11 C.F.R.
§ L27.7 Hhyi(8y, the Aud:it Divisicn sonzluded that the Committes
is not entitled <o the exempticn, Z.ven 7hat Mr. westhrccok

€2

fh




‘Memorandum to Robert J. Costa
Proposed Final Audit Repcrit ;
¥errey f£or Fresiden:t
LRA #4443
Page
~imge.f "dem~mstrated ns 1nTerT "I "3 thRae rraccal exampr.ooa
appi:ed agairst his reirDursement ref_est. )
wWe Zisagree wiil JImmitTee o I ‘it~ rescecs
- she agpitcaticn of ILELRL S it e Srooke
advar-es. Thig Cffize belileves t-2T Vo 3 advar-ss
sn2zu.3 he treaved as ln-xind ConTILTLT.InS te i1l I.F.F
§ 1L18.: =& Mr. westrroox’'s pacttern I oazoan: 2nds to pavw
£~r trave. se:vices ar~d the Tommittee’s fallucs make any
re.:mbursements are the Iyvre °f activities sect: “5.3 was
:ntended %o address. The purpcse underly:ing secticn 118.3 g --
identify sitvaz:ions where "individuals with sizable rescurces
may have the ability tc Circumvent zrne c<onzrizut:cn limitations
by paying committee expenses and nct exgecttiing re:mbursemenz f-o:
substant:al perizds cf time." Explanaticn and Justification of
L. C.F.R. § 1i6.%, 53 fed. Reg. 26387 June 7, 138%: Mo
~nestbrcok incurred expenses c¢n tehalf zf <he Zzamittee frem
October 8, 19391 to February 13, 18%2. The {cmmittee never
reimbursed Mr. Westbroox and the Jcmmittee d:id not resclwve zhe
debt until Nowvember I, 1391 when Mt. Westbrccx agreed to accers
Y 50% of the amount owed in the debt seztiement plan. )
. With regard to the Committee's section 1i4.3 and 116.3
- arguments, we note that these provisicns have different
N underlying purposes and independent procedures. The fact that
o the Committee has proposed to resocive -the cutstanding balance - S
owed to Mr. Westbrook through a debt settlement does not entit.e
.ot the Committee to circumvent the policy underlying 11 C.F.R.
§ 116.3.4. The Committee and Mr. Wes:brock may agree to settie
T *he debt fcr an amount less than the entire amount cwed.

11 C.F.R. § 116.5(d'. However, depeniing cn whether Mr.
Wwestbrook used a persconal credit card, the reimbursement shoul?l
- have been made within either 30 or €0 days. .1 Z.F.R.
§ 116.5(b)(2). At the expiraticn cf the 30 or 60-d=; period,
the unreimbursed travel expenses, ’ess the <1 000 a.lowed for
the travel exemption, were an excess contribution to the

+

e
N Committee. 11 C.F.R. § 116.3(bi:1 ard .3;_ As previousiy
stated, the expenses at issue were :ir-urred as early as October
8, 1991 and Mr. Westbrcok d:d nct accept the lower amount
offered in the debt settlement unt:l November 1, 1992, oDur:ng

P If ‘he Tommissicn determines tnact tne {ommittee’'s deb:
setrlement plan, With respect =tz Hugh Westbrook does not resul-s
in an apparent wviolaticn cf FEZA <r wne CZcommissizn’s
regulations, the propcsed sett.ement may be v:iewed as a
mitigac:ing factor aga:inst the wiclaz:on.

Page 34
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emorandum to Robert J. C
ropcsed Final Aud:it Fepo
erzey f77 Presg:ider-
LRA 2433
Page 3
~h1g %:me, the CT:onm 2
Negtrroow for the 3.
wevertheless ~e 1S
senzlssion that the Zormmi
mracel exempiion.  FUrsu
irnre.~rirsed payment ITr
individual on rehalf of o+
this Case., Mr. wWesIoIcox
expenses and he was re:nmb
der- setzlement Letween n
~ma% +*he portion ¢f h:is =
rema:ns unreimbursed by T
Z.F.BR. § LI50.7'byc8 ; see
the Commissicn’s regulact:
the Ccmmittee 1s reguired
"intent” to have she =raw
reimbursement reguest. W
Applicaticn cf 11 C.F.R.
intend <o zake advantasge
reimbursements, the Commi
1ssue in any case. WwWe be

*0 obtain a reimbursement
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Therefore,
propesed Final Audic
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S/ is unclear when
for his expenses. If

FOps
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L0900 or 1

Report

1:.

Mr.
timely manner and the Comm:

reimburse him for his expen

rhe issue of whether the Ccnm

settle the debt within this

plan
should have been submitted

that a debt settlement

exp:ration of the 30 cr €2
this issue, we believe tha
-f <he Committee’s bcna £:
zou.d not make the reiumbu:s
perizd.

£~ For instance, the Zas
Jivisicn had :dent:i:f:ed deo
Nestbrool.'s air traveli exg
Westbrecol had requested a
~his scenario, the Ccommit:
$1,000 travel exempticn, S
that the exempticn had alr
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3= TelTmToUTsements S o™
LT s renapag | S
ohos T Z.vision's
Tt an 2 T2 otrne $1,°12
.. T.F.® § .. ..7 ¢ § , any
cTiation exgenses intutred oy oan
i:4a%e 1s ~:It a cootribution T
mitteld a reguiest £z Ris travel o
2d a poIition 2fF the 2sts through a
2.f and the I:=m.z%ee. We belie-e
- exrenses, Uz =TT 31,200, that
ItrrmiTttee 12 ~It a conTributicon. Ll
I.ELRL O§ LlElE Do The FECA and
22 nz2t address “he Lssue of whethar
demznstrates M¥r., wWestrrock’'s
2xXempTiTn agf.y oI Nt oapply to nis
e the Mater.al:tvy Thresholds for -re
5.3 assume Tnat 1nZdividuals do ner
the exempticn 1f they regues:
on nas nct addressed this particular
ve “hat Mr. Westbrcek's mere attempt
Yy submitting a reimbursement )
Yy Teveal that he had previously
take the $1,200 exemption. As long
ess remain unreimbursed, ‘hey )
tutions.67 1. Z.F.R. § 100.7:ipyv:ig
~e Audit D:vision revise the
o reflect the S1,202 stravel
westhbrook reguested reimbursement
stbrock submitted his request in a
c~ee xnew that 1t wcocuid not be able *o
es within 33 cr £0 days, this raises
mi12tee sheould have attempted o
“ime This Cffice 1s not suggest:.ng
or 3 .Letter £ debks f:ral"aness ’
2 tre CZommissizcn befare the
ays While tnere s n> precedent on
—n2re snoulld nave tTeen some 1ndicaction
3ssamcnt %2 settle =the dabt f s
~ent witnAin Tne crescr.ned -ire
wZu.3d te diflsrent 1f the Aud.lt
ments showinz %hant Mr
ses were Sé,i38.42 and that Mr.
,o38.32 reimbursement Under
w2s.3d ke unaocle T slaim oa
e tne documentaticn would prove
2y rzeen aggpl.ed
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Mazcoh 3, 1994

3

+']

The Honmorable J. Rcbert XRerrey
Cff.ce o0f zhe Honcorable O, Pchert Kerrey
2.8, Senate
wWashington, D.C. <2519
Tear Senatcr Rerrey
Attached please find the Final Audit Report cn Kerrey fcor
Pres.ident.

e The CZommission approved this report on March 3,
1994. As ncoted cn page 3 cf the report, the Commission may
cursue any of the matters discussed in an enforcement action.

In accordance with 11 C.F.R. §9038.2(c)(1) and (d)(1), the

Commission has made an initial determination that the Candidate

is to repay to the Secretary of the Treasury §$7,937 within 90
days after service of this report (June 6, 1994). Should the
Candidate dispute the Commission’'s determination that a
repayment is required, Commission regulations at 11 C.F.R.
§9038.2(c)(2) provide the Candidate with an opportunity to
submit in writing, within 30 calendar days after service of the
Commission’'s notice (April €, 1994), legal and factual materials
to demonstrate that no repayment, or a lesger repayment, 1s
required. Further, 11 C.F.R. §9038.2(c){3) permits a Candidate
who has submitted written materials, to request an opportunity

*o make an oral presentation in open session based on the legal
and factual materials submitted.

The Commission will consider any written legal and factual
materials submitted by the Candidate within the 30 day pericd in
making a final repayment determination. Such materials may be
submitted by counsel if the Candidate so elects. If the
Candidate decides to file a respcnse to the initial repayment
derermination, please contact Ki:m L. Bright-Coleman of the
Office cf General Ccunsel at 202} 219-3690 or toll free at

827 424-9530. 1If the Tand:date does nct dispute this :init:al
devermination within the 33 day period provided, it will be
cecnsideced final.
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Mr. Hugn WestDroox, Treasurer
XKerrey £-:r President

~.2 Hospice Jare. Inc.,, l3mn floccor
Miami. FL 331330

Aztached please f:nd trne Final Audit Repcr: on Ker:cey f::
Presidents The Ccmmission approved this report on Mar-a 3,
19%4. As ncted on page 3 cf the report, the Commissicn =may
pursue any cf the matters discussed in an enforcement az::cn.

In accordance with C.F.R. §5038.2(¢ci(1) and 4 ., =he

Commission has made an init.:al determination that the ~andidate

is tc repay to the Secretary of the Treasury $7,937 wizhin 90

~days after service of this ceport (June 6§, 1994). Should the

Candidate dispute the Commission’s determination that a
repayment is reguired, Commission regulations at 11 C.F.R.
§3038.2(c)(2) provide the Candidate with an opportunity o
submit in writing, within 30 calendar days after service of =he
Cemmission’s not:ce !{April 5, 1994), legal and factual =mater:als
to demonstrate that no repayment, or a lesser repayment, :.s
required. Further, 11 C.F.R. §9038.2:1c)(3) permits a Carnd.daze
who has submitted written matecials, to request an opportunity

to make an oral presentaticn in open session based on :the legal
and factual materials submizted.

The Commission will consider any written legal and fac:zual
mater:als submitted by the Jandidate within the 30 day per:2d :n
making a final repayment determination. Such materials =ay te

submitted by counsel if the Candidate so elects. 1f =he
Candidate decides to file a response to the initial repayment
determination, please contac: Kim L. Bright-Coleman of ==
0€fice of General Counsel at (202) 219-3680 or taoll free at

. B00) 424-9530. 1If the Candidate does not dispute this :.n:Z:a.
de-ermination within the 37 day pericd provided, i1t will te
cons:dered final.

Page 39
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MEMORANDUM

»3

O THE COMMISSIOb

THROUGH: JOHN C. SU
STAFF DIRE

FROM: ROBERT J. CO
ASSISTANT SYA
AUDIT DIVI

FF DIRECTOR
ION

SUBJECTI: KERREY FO

ADVANCES

Based on the direction received during the Open Session
of 3/3/94, the Audit staff has incorporated language at pages
2, 6 and 7 to reflect the Commission’s decision with respect
to the $1,000 transportation exemption.

e e R

The language,

PRESIDENT - REVISION TO FINDING II.A.
EXCESSIVE!I CONTRIBUTIONS RESULTING FRCM STAFF

"Accordingly, the excessive portion is reduced to $5,238."

has also been included on page 7.

This document is being circulated on an informational
bpasis. If you have any questions, please do not hesitate to

contact me.

Attachment as stated
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amount charged must be

faseZ 2on the cost rer rassenger plus a 12%
allowance provided in Ccmmissicn regulatizcns. The Commitsse is

permitted to retain an amcunt equal to the per passenger cost pius
an allowance for adm:inistrative costs of the program. Th
administrative cost a..cwante ranges freom 3% if rno documentaticon
exists, to 1C% if the Ccmmizttee can éccume*: more than the 3%
hasic allowance. Any amru‘:s billed and ccllected in excess of 3
the cost plus 10% alliowan cver charges must e returned to th
travelers. Amcunts tc-;eﬁtea that exceed ccst pius the ?

administrative cost allowance ‘prefit) must be paid to the U.S. |
Treasury.

The Report requires the Committee to pay the U.S. Treasury
$6,672 (profit) and the travelers $3,339 icver charges). The
Committee’s respcnses to the interim audit report did not include
documentation sufficient to resolve these issues,.

Excessive Contributions Resulting from Staff Advances - 2
U.Ss.C. §44la{a) and (£}, 2 U.S.C. 54?1(11;, il CFR
100.7¢a){1){iii) and (b}, 11 CFR 116.5{(b). A payment by an
individual from his or her personal funds for campaign-related
costs is a contribution subject to the $1,C20 limitation unless
exempted under 11 CFR 100.7(b){8) or reimbursed within specific
time frames. The Interim Report questioned, as excessive
contributions, advanced funds totaling $6,238 from one staff
member. The Committee’s response provided no documentation to -
refute the excessive nature of the advances; however, the staff
member had submitted a request for his travel expenses and he was
reimbursed a portion of the costs through a debt settlement
between himself and the Committee. Thus, the Commission
determined that any portion cf the travel expenses, up to $1,000,
that remains unreimbursed by the Committee is ncot a centribution.
This determination allowed the Committee to avail itself of the
$1,000 transportation exemption at 11 C.F.R. §100.7(b}(8), thus
reducing the excessive amount to $5,238.

Disclosure and Itemization of Financial Activity - 2 U.S.C.
§434(b), 2 U.S.C. 431¢(13), 11 CFR 104.2, 1! CFR 104.3. ©On its

P

initial disclosure reports, the Committee failed to report
adequately the activity related to loans received, disbursements,
debts and obligations, Press reimbursements, exempt legal and
accounting services, and the identificaticn of contributors.

The
Committee responded by filing amended repcrts, which complete the
public record.

Undocumented Disbursements - 11 CFR $333.11:a3) and i1 CFR
9038.2(b){3'. Follcwing the Interim Repcrz’s identification cf
inadequate documentaticn cf 67 disbursements, involving $24,513,
the Committee corrected the problem by grcviding the necessary

documentation.



o

a reasonable time and that therefore no excess ccntriburtions were
accepted that reguire any repayment o gerna.tly, o°r cthner further
action by the Irmmission.”

in the i1nter:m audit report the Audit staff re-ommended
that the Tcmm:ililtes provide evidence 2nat the staff advances are
nct excessive Cortributicons and any additional comments

The Committee responded to> the interim audit re
narrative arguments and ccmments which asserted that the
had acted reascnably to comply with the regulations governi
staff advances.

ot
53 2
V4]

The Ccmmitte

e reszated its advance policy, as discussed
above, and ncted that the ". .interim audit repcrt raises but a
sing.e example of a breach cf this policy.”

Further the Committee stated that cnce it became aware
of =he advances which ied tc the excessive contribution cited in
the interim audit report, the Committee treated this advance as an
outstanding debt pursuant to 11 CFR 116.5(c¢c). The Committee
construes this section of the regulaticon "...to mean that the
Committee may have a reasonable period of time in which to
"retire’ the debt..." and that "...[i]f the debt arising from an

"advance is properly settled, then it too, like vendor debt, should

not be considered to be an excess contribution."” - -

Finally the Committee contends that the individual is

"...entitled to a $1,000 travel exemption, as provided in 11 CFR
10C.7(b)(8)...".

The Audit staff is of the opinion that the travel

exemption does not apply to these expenses submitted for
reimbursement.

With respect to the arguments and other comments as
presented above, it is the opinion of the Audit staff that the
Committee has provided no evidence cr additional informaticn that

demons4trates that the staff advances éo not constitute excessive
contributions.

The Commission disagreed with the Audit Division’'s
conclusion that the Committee is not entitled to the $1,000 travel
exenption. The Commissicn believes that pursuant to 11 C.F.R.
§130.7(b)(8}), arny unreimbursed payment for transportation expenses
incurred ty an individual cn behalf ¢f the candidate is nct a
contribution, :f within the $1,3¢C0 gregated individual
exemption. In this case, Mr. Westb ok submitted a request for
his travel expenses and he was re 2.4 ursed a portion of the costs
through a debz settlement between himself and the Committee. The
regulations do nct address the iss cf whether the Committee is
required %o demonstrate Mr. Westbf k’s "intent” to have the
travel exempt:icn apply or n: hxs reimbursement request.
Therefore, 1% s the posit: mmissicn that the porticn

~
-~

jo Ba |
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cf his travel exrpenses, . that remains unreimbursed by
the Committee is nc- a See 11 CZ.F.R. §.23.7:b:t?é
and 11 C.F.R §116.5¢b)

Accordingly, the excessive porticn i1s reduced to $%,138
B. Item.zation of Lcans Receivel

Sections 434(b)(2)(H) and 434(bi{3'(E} of Title 2 cf the
United States Code require the disclosure c¢f£ all lzans, and the
identification cf each person who makes a lcan tc the reporting
cemmittee during the reporting period, together with the
identification of any endorser cr guarantcr of such lcan, and dat
and amount or value of such locan.

W

Section 434/bY{4)(E) cf Title 2 of the United States
Code requires for the reporting period and the calendar year,
disclosure of the total amount of all disbursements and the
repayment cf all loans.

Secticn 104.2(e) of Title 11 of the Code of Federal
Regulations specifies that the authorized committees of a
candidate for President shall file reperts on FEC Form 3-P.

Additionally, the instructions for Schedules A-P and B-P of this
 form package require the Committee to itemize all loans received
and all lcan repayments made by the Committee during the reporting -

period on this schedule.

During the audit period the Committee obtained two locans
from American National Bank and a nonconcurrent line of credit
from Adams National Bank. Against these loans3/ the Committee
received six advances totaling $1,560,767, and made six repayments
for principal, interest and loan fees totaling $666,722. Of this
activity the Committee did not itemize five advances totaling
$1,335,767 on Schedule A-P, and did not itemize five repayments of
principal, interest, and loan fees totaling $661,722 on Schedule
B-P. All locans were repaid in full as of June 2, 1992,

At the Exit Conference the Committee was provided with a
schedule listing the loans, advances and repayments which require
itemization on Schedules A-P and B-P. The Audit staff clarified
the itemization requirements for lcocan activity and the Committee
appeared to concur with the recommendation.

In the interim audit report the Aud:it staff recommended
that the Committee file amended Schedules A-? and B-P itemizing
the lcan activity.

The .1can activity reviewed occurred pricr =2 April 2, 1332,
the effective date of the Commission’s revised regulations c¢n
lcars and new reporting fzcroms.
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March 31, 1994

TO: THE COMMISSI

THROUGH: JOHN C. SURI
STAFF DIREKT

FROM: ROBERT J. COSYA 4@
ASSISTANT STAFF DIRECTOR

AUDIT DIVISI

SUBJECT: PAYMENT OF 57,937 RECEIVED FROM KERREY FOR PRESIDENT

This informational memorandum is to advise you of a
$7,937 payment received from Kerrey for President. The payment
was received in response to the initial repayment determination
contained in the final audit report and represents stale dated

checks and overpayments from press organxzatxons related to
travel.

Attached is a copy of the check, the letter which

accompanied the payment, and the receipt showing delivery to the
pepartment of Treasury.

Should you have any questions regarding the payment please
contact Ray Lisi at 219-3720.

Attachments as stated
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KERREY FOR PRESIDENT THE ADAMS NATIONAL BANK 7387
et PTSIITONA SUTE 58 63k STREET

: B S ahas WASHNGTIA DT 20006

3/24/94

W o | Ao -

;éégszs UNITED STATES TREASURY s***7,93?.GO

Seven Thousand Nine Hundred Thirty-Seven and 00/100**x*artttrrrdesnrsesr

CCLLARS

FEDERAL ELECTION COMMISSION
399 E STREET NW
WASHINGTON DC 20463

REPAYMENT TO TREASURY

#00736 7 1205L0043 bk OOL 239470 4 Mhene ',
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March 25, 1994

Federai Election Commission
ATTN: Audit Division

999 E Street, N.W.
Washington, D.C. 20463

To whom it may concern:

In compliance with the final audit report issued -March 3, 1994, by the Federal

Election Commission, enclosed is check number 7367 in the amount of $7,937.00

from the Kerrey For President campaign to repay stale-dated checks and
overpayment by press organizations for administrative costs related to travel

If you have any questions regarding this refund. please contact me at the
address below, or call me at 202-224-3516.

Sincerely,

?.:dv Rainey
Assistant Treasurer
Kerrev Foir President

1511 K Street, NW, Suite 1117 —
Washington, DC 20005 =
X g
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FEDERAL ELECTION COMNISSION
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March 30, 199¢

RECEIPT FROM THE
UNITED STATES DEPARTMENT COF TREASURY
FOR A
PAYMENT TO THE GENERAL FUND OF THE U. S. TREASURY

Received on March 30, 1994, from the Federal Election Commission
(by hand delivery), a check drawn on The Adams National

Bank (Check $#7367) in the amount of $7,937. The check represents
a payment from Kerrey for President for stale dated checks
($1,175) and overpayments from press organizations related to

travel (56,762).

The payment should be deposited into the General fund of the
U. S. Treasury.

Kerrey for President
Amount of Payment: $7,937

Presented by: Received by:

‘\ - < N i ;/’ )
TSSO N NSO D Bl (730 O R &
r the for the
Federal Election Commission United States Treasury
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April 8, 1994

MEMORANDUN

TO: The Commission

THROUGH: John C. Surina
staff Director

PRON: Lawrence M. Noble
General Counsel

By: Kinm Bright—ColenanKbk(/

Asgsociate General Counsel

Lorenzo Holloway
Assistant General Counsel

Abel M6ntez 4
Attorney )é"/ﬂ
SUBJECT: Kerrey for President, Inc.

Repayment to the United States Treasury
(LRA #443)

On March 3, 1994, the Commission approved the Final Audit
Report on Kerrey for President, Inc. ("the Committee”) and made
an initial deteramination that Senator J. Robert Kerrey and the
Committee repay $7,937 to the United States Treasury. On
March 25, 1994, the Committee submitted a check for this amount,
payable to the United States Treasury.

In the letter accompanying the repayment check, the
Committee indicated its compliance with the Final Audit Report.
Sees Attachment 1. Since the Committee will not dispute the
Initial repayment determination, it is considered a final
repayment determination. 11 C.F.R. § 9038.2(c)(1). Therefore,
the Office of General Counsel recommends that the Commission
conclude that the initial repayment determination for Senator J.
Robert Kerrey and Kerrey for President Inc. has become a final
repayment determination. Id. The Committee will be notified
accordingly.



Memorandum to the Commission

Kerrey for President, Inc.

Repayment to the United States Treasury (LRA #443)
Page 2

RECOMMENDATIONS

The QOffice of General Counsel recommends that the
Tcmmission:

1. Conclude that the initial repayment determination for
Senator J. Robert Kerrey and Kerrey for President, Inc. has
become a final repayment determination under 11 C.F.R.

§ 9038.2{c)(1); and

2. Approve the appropriate letter.
Attachment

Committee’s Response to the Final Audit Report and the
initial repayment determination.




PR ro president

March 23, 1994

Federal Election Commission
ATTN: Audit Division

~ 999 E Street, N.W.
Washington, D.C. 20463

> To whom it may concern:
- In compliance with the final atrxdrii‘ré;}drf issued March 3, 1994, by the Federal
™~ Election Commission, enclosed is check number 7367 in the amount of $7,937.00
_ from the Kerrey For President campaign to repay stale-dated checks and

overpayment by press organizations for administrative costs related to travel.

If you have any questions regarding this refund, piease contact me at the
address below, or call me at 202-224-3516.

Sincerely,

We——m o

Judv Rainey

Assistant Treasurer

Kerrev For President

1311 X Street. NW Sujte 1117
Washington, DC 20005

L5072 um

by
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1511 K™ Streer N W, #6040 ¢ Washington, DC 20005 o (202) 3934110





