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RAPID RESPONSE ACTION MEMO

— gore|

- To:  Bull Clinton ' ~ From: Mr. Sample A. Sample :
i . ClintoryGere. Gomphancc Fund _— .- . -% <123 Any St:.eet e P
~ 112 West 3rd Street .o i . -Anytown, Us ..Q0000 ‘-OOQO
- P.O. Box 8801 . - -
Lictle Rock, AR 72231

Vi m o d e A e, smw L : T e mres P T R N T
. .

: L_J YES, Bill, we rmust be fully prepared! . g

1 agree George Bush and Dan Quayle have nothing to run on and, because of this, we can expect more
“Willie Horton" style attacks this year—and much worse.

| have rushed my personal check made out to the special CLINTON/GORE COMPLIANCE FUND

in the ameuns of:
[ ] $25 [ 1 $50 { 1 $100 { ] $250 { ] Other $

- (Flé;ac make ferscaal cne-ck out tq;ilNTQN;’GQRE COMPUANCE FIND and rerum with thus Action Memo in the enclosed envelope. Tharis ) ‘_: .

12345678~-31400010000X

) Please See Other Sude
a4 oo
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The Federal Election Commission requires the following information:
Name:
Home Address: _
“Occdpamont oo ai o o e. . Emploverae it o gl -

Please make vour personal check out to the Clinton/Gore Compliance Fund. Corporate contributions
are prohibited by law. Political contnbutions are not tax deducuible. ’

Anatearond ard pasd foz vy the Saveany/Tany Complesars Tl
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BiLL CLINTON

August 21, 1992
Mr. Ssaple A. Sample 7:15 AM
1234 Any Street
Anytowvn, US 00000.0000

Dear Mr. Sampla,

I'a pleased (o present you vith your liasited editionm, iadividually
nuzbered Pre-Convention Team lapel pin.

And theough ft can't possibly measure up to the debt of thanky I ove you,
your pin represantg tvo very important things.

Pirst, it recognizes you for standing vith ae early and investing your
faith in our common cause and values. Ballave me vhen I tell you, the pover
of your conviction strengthened and helped sustalin sy ovn faith and beliefs 1n
the face of scmetimes great adversity these past months.

And second, it's given-in recognition of the generocus financial support

. you, provided sy pre-convention campaign. Contriburions lika youzs infused

our effort vith the critical resqurces ve needad te campaign 2ard through
June and early July. TYou made it possible for se to communicate our sessage
of change right up to the wosent Al Gore and I joined hands in Nev Tork City

and officially launched our gageral elec-lon cagpaign. °“And vhat a laumch it
;wasl -

L AT T A R ~w*;~ ]
There's no doudt in uy -1nd, ve vould rot have lchievtd the successes ve

have, without the comaitment and early support of Pre-Convention Team members
like you.

Ve vould not have retired our pre-convention campaign debt. Ve would not
be this far ahead in the public opinicn pells. And Ross Perct’'s backers wvould
not be coming eur vay in droves the vay they have in recent days.

But ve can’t rest easy oa the gains ve’ve made. You knov hov volatile
elections are these days and you knov exactly vhat kind of base, gutter

tactics ve can expect £:ol our oppo:itioa -- especially ncy, vhen they're .
tunninz’sc;ted. ) - ) e e e s

Tou played a pivotni role {a our pre-convention campaigm. Nov, 1'a
asking you to make an aven bigger contribution as ve move forvard.’

This year va sisply can’t afford to allov George Bush and his cynical
crev of negative campalign experts to get in our vay. To¢ much is at stake.

Too wuch zeeds to e done to repair the damage the Bush Presidency has
inflicted on this country.

And all indications suggest ve can expect the vorst from them and then
sowe. George Bush has no record to run oa and no plan for Amarica's future.
The lov road is tha only road be can taks.

(Next page pleases)
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ATTITIEOT G
page 7 of 7

Mr. Sample A. Sample
August 21, 1992

Page tvo

He can't defend rolling up the biggest budget deficits and national debt
in American history...or breaking his promise on taxes...or immersing himself

in vorld affairs vhile Americans lost jobs and their hope for the future here
at home.

Cur recent Democratic Presidential Noainees learned the lessons of
"yi{llie Horton™ and the Republican attack spparatus the hard vay. vell, it
von’t happen this tisme around -- hot if you'll help me nov.

That's vhy I'm asking you and all your fellov Pre-Convention Team mexmbers
to assist the campaign in developing & high-tech rapid response and counter
tactical operations capability. And one cf the keys 1o this critical campaign

initiative 13 fully funding the CLINTON/GORE COMPLIANCE FUND. That's vhere ve
need your help the most.

Your donation will help pay for skilled electlen lavyers to defend
agains: the nuisance tactics, bogus legal challenges, and baseless allegations
ve'lve’ come *£6 exp¥ct Irosi "the other side. Armd they’ll- meed 'the computer pover .
gecessary 'to put huge volumes of key information at their fingert!ps to fight
ba.ck with the-facts, fast, before any dange 1is done.

- But.ym.amst act quickly. .Ve-#ust be ready, 55on becguse ye knov Bush,
Qua?le, éhd the rest of thea- vill be-cosing out”o¥ their coﬁﬁintiou aﬂ"tﬁé assrpodo
attack.

Just remember, George Bush has stated he'll "do vhatever it takes to
vin.” And, I think, this is one time vhen ve can take him at his vord.

Please act today and give as genercusly as you can. Ve have no tize to
lose if ve’re truly serious about vinning on the third of November.

Varmest Regards,

Bill Clinton

P.S. In addition to its keepsake value, your Pre-Convention Team lapel pin
and individual pin number wvill serve as a special credential and security pass
to a -- wesbers only -- inaugural victery celebration next January ino
Vashington. :

But before ve celebrate;, ve must vin! And so, Nr. Sample, help us shut dowvn
the Republican "sttack appa:atu:' by :upporting our rapid response capability.
Please, f11l ocut the enclosed Action Memo and mail it back vith your generous
contribution to the CLINTON/GORE COMPLIANCE FUND. Thanks!

-,‘.: et
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"To' [ BilClinton T 7T T U Fbmi e, sample Al Simple .
\ " Clinten/Gore Comphance Funcf - . C 123 myps::éet . pee
“ 112 West 3 Streec .. Anytown, US 000C0-0000
P.O. Box 8802 _
- rostediotle Rock ARFIIH s o o temgn: o T D T

Z Yes! Bill, we must be fully prepared!

[ agree George Bush and Dan Quayle have nothing to run on and, because of this, we can expect more
“Willie Horton" style attacks this vear—and much worse.

- I have rushed my personal check made out to the special CLINTON/GORE COMPLIANCE FUND
in the amount of:
- 1 ] S$25 {1830 .. .0 !} 8100, { ] 8250 { 1 Other §,
fr‘}' i?!ﬂscmakzpcrscmlcheckcmmCLl\TONKJOR.ECOMPUANCEFL‘%DmdemthuA;mMmmd\c“imedm\e{opg Thmb)
3234578~--314L00030000X
- Puase Sex Other Sue
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ttachment 68
Page & uf 7

¥r. Sample A. Sample
August 28, 1992

Page tvo

Be can’t defend rolling up the biggest budget deficits and national debt
in American history...or breaking his promise on taxes...or issersing himself
in world affairs vhile Americans lost iobs and their hope for the future here
8t hosme.

Qur recent Democratic Presidential Nominees learned the lessons of
"Jyillie Horton" and the Republican attack spparatus the hard wvay. Vell, it
von't happen this time around not if you’ll help me nov.

That's vhy I'm asking you and all your fellov Pre-Conventica Tean members

to assist our campaign in developing a high-tech, rapid response and counter-

tactical operations capability. And one of the keys to this critical campaign
initiative is fully funding the CLINTON/GORE COMPLIANCE FUND. That’s vhere ve
nead your help the post.

Your donation vill help pay for skilled election lavyers to defend

- against the aifsince tacticvs,: bogua lggal'thallengts, and baseless allegutions
- ve'we come to expéct froam the. other 'side. ™ Ahd they’]l need ‘the compuier poveér
" nedessary to put-huge Yolumes: of key -information at.their fingertips, so that

ve can fight back with the facts, fast, befors any damage is done.

o < l_ﬂ-*‘ L (SRR O L3 i
T it Q:rlust act quickly, “becauie ve Koy Bush ;" “Quayle,” shd the fest o ._l B

thes vill ‘be coming out of their convention on the attack.

Just regesber, George Bush has stated he’ll "do vhatever it takes to
vin." And I think this is one time vhen ve can take him at his vord.

Please act today, and give as generously as vou can, Ve have no time to
lose if ve’re truly serious about vinning on the third of November.

Varzest Regards,

- B T T S ‘V"',;?QyKXQi;(?a I
N -

Bill Clinton

P.S. If recent history has taught us anything, it's that ve must be prepared
for our opposition's unscrupulous tactics.

And sc, Mr. Sample, help us shut dowvn the Repudblican "attack apparatus”
by supporting ocur rapid response capability. Please £ill out the enclosed
Action Memo and mail it back with your generous contribution to the
CLINTON/GORE COMPLIANCE FUND. Thanks!

Page 135, Approved 12, 27, 34
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Clinton for President .
FPinal Audit Roeport
'
.
VENDOR . B

EQUIPMENT AND PACILITIES

Future Now, Inc. .
Yutures NMow, Inc, shipped 7/}5
Future Now, Inc. shipped 7/19%
ICL, Inc. -0
I - K Eleactric

Little Rock Nuowapapers

W.P, Malone

POLLING AND DIRECT MAIL .
Greenbharg-Lak:e

fti-L Convantion Survey B4 Y
gpinion Reseatch b
0-R Convention Pole #3 7,15,
O-f Conventiun Pole 4 T/IBﬂ
Strategqic Political R.apong;

GENERAL ELECT:ON MEDIA EXPENSES
Focus Graups
Man trom flopse
Teat Reup. Spot . V.
Admin 1/1% thiough 8/18 !
s

nop o oAy

l.‘
I

) B
Auoun‘i'!‘;, PAID
BY gllllhb
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I
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113,676 £%,478
11,675 Ty o
5,066 X, 894
272,460 15%,047
79,808 L0
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164,178 61,505
33,260 R |

oy
L
39,306 e D
9,315 R
81,450 © 0
5,930 P 0
4,594 1 0
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*
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1,106 | 0
18,990 ; a
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100t
100%
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Attachment 7
Page L of 2

AMOUNT DUR  AMOUNT DUE
From THR PROR THEL
GEMERAL COMPLIANCE
COUMMITTEE runn

2,728 1}
1,678
2,172
8,429 1
319,904
12,%00 2
0
16,630

49,652
9,113
41,728
3,930
4,594
200,404

6,109
80,637
4,106
13,990
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Citataon tor Piastdent o :
Final Audit Ruport h H
Prefunding '
. .y Y - g - - "' hd
L AMOUNT DUE
AHMOUNT PAID FROM THE
BY GHEIRAL GWERERAL
. I, .
VENDOR . CORT COMMITTEE ¥ i COMMITTEE
e e e e o tm e n ot = o ——  rp - - ..L __________ -+ .-.._....‘,‘.Af,——-,..'....-"_,.,-..; - v mn e o
ar . I;; .
MISCELLANEOQUS GENERAL EXPENDSES . '
———————————————————— ——-‘——v-—l.—!—r—— ‘\ ' f - .
Arr Advantage 7/10/92 Reconfiy. 17,4890 3,000 . xoqa 15,000
#orton Brothera . 76,320 15,900 100% 60,420
Press Association, Inc. 1,687 ta0y 2,316
OTHER ¢ LN
Blue C"rosa/Rlue Shiaeld .;* 1,248 1
La Haipe‘s Office fﬂi v 2,398 3
: i o
. SUB-TONAL: - . 198,480
LESS: : ;, ' .
Strateqic Political Renpanse Manter File 4 -
. Lo, , o
o TOEAL: . : 198,480
* ) ‘i ':- ‘ b PR T TP
. P Tl
Unpartd salus tax. I f . *
Amount cepiesenta one halt July rent. [

Acknowledgnd by Co-liétca:

L N

This amount is not considured due from the Complip
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aMouNt HUE

FROM THE

FOMPLIANCE
FUND

100,484

69,600

116,824
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nce* tudd but 18 non-qualified.



Clinton for President Attachment 8
Final Audit Report Page 1 of 2

Non-Qualified Campaign Expense

- — - — o ——— ———— —— g — A . - - —— —

NAME AMOUNT

Graves, Kathlyn; Escrow Agent $37,500

Ickes, Harold 5,500

Malone, W.P. 608,857

Sheraton Manhattan 6,489

Willis, Caroi -L,239

. Worthen National Bank A . 166,658
" New England Telephone T ' ?}000’
Parking Tickets ; ‘ 2,129 -

Stolen Fax Machine S 1,307

Lost Radios ‘ 13,424

. « - l__ "‘:ﬂ o . L N - »3 - $ :‘—& —r - v - .
PAGE TOTAL: ' $859,973

Page 13%, Approved 12/27/94



Clinton for President
Final Audit Report

Non-Qualified Campaign Expense

o — —— T - —— ———— - ——a—

o —— - T T A - ——

- — — —— — ——— S . ——— s T - AR . . i - 4L e e b 2. —

David Wilhelm
Rahm Emanusel
RKeeley Ardman
George Hozendo
Avisg Lavelle
Lisa Shocec

rf

Shannon Tapnér
Christine Varney-

Betsy Wright
Paul Carey

John Frontero
Nancy Jacobson
Patrick Dorins
Matt Gorman
Mary Leslie
Terri Walters
Simon Kahn

o . .. J..J;F Pﬁlinel;,,- St :
“Wick Lerner.. % °

on

..George Stephanopqulos

e

PAGE TQTAL:.

TOTAL:

Pace 140, Acproved 12/27/93

Attachment 8
Page 2 of 2

AMOUNT

——— e - ——

131,258

$991,223




Clinton for President

Final Audit Report

Attachment 9
Page 1 of 1

Worthen Naticnal Bank Listing of Traveler’'s Chegques

—— e v - . L ) W A A . Vol - —— i il W D Y _ . T b ———— —

e

T ——

02/13/92
02/17/82
03/03,92
03,/05,92
03/11/92
03/19/92
03,19/92

03/26/92

03/31/92

T 04716792

04723/92
04,27792
05/01/92

. 05/13/92
O5/19/9%7

05/22/92
05,/28/92
06/15/92
06/22/92
06/26/92
07,/06/92
07,09/92

Total:

.‘.2,‘1‘0‘"‘160 Taris -'A. ot

o ——— -

179,357

———— et et W

Paze 141, Acoroved 12/27/94



Page 142, Approved 12/27/94




.FROM: = . Lawrence M. No 1% :
- . General Counse

T—JJ&CI‘{-L‘,/C’V Z"‘h “}f""

//yﬂfz‘?hi/

FEDERAL ELECTION COMMISSION

WASHINCTION DC 20463

November 3, 1994

MENORANDUNM

TO: Robert J. Costa
Assistant St
Audit Divisl

THROUGH: John C. 5g;1.
Sstaff Directoy

Peter G.
Attorney

Abel Mdntez
Attorney

Andre Pineda A9 by WA@ . .

Attorney

SUBJECT: Proposed rFinal Audit Report on Clinton for President
Committee (LRA #449/AR #954-17)

I. INTRODUCTION
W

The Office of General Counsel has-reviewed the proposed
Pinal Audit Report con the Clinton for President Committee ("the
Primary Committee”) submitted to this Office on August 26, 1994.
The following memorandum summarizes our comments on the proposed
Report. We concur with findings in the proposed Final Audit
Report which are not discussed separately in the following

Pace 143, Approved 12/27/94
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Pinal Audit Report
Clinton for President Committee
{LRA $449/AR $94-17)

Page 2

memorandum.l/ If you have any questions concerning our
comments, pTease contact Peter G. Blumberg, the lead attorney
assigned to this audit.

II. ITEKIZATION OF REFUNDS AND REBATES (II.D.)

The proposed report raises the issue of whether the Primary
Committee is required to itemize refunds and rebates made by
various entities to its travel agent, Worldwide Travel, Inc.
("Worldwide"). The Primary Committee argues that it was not
required to do so, and cites Advisory Opinion (™AC") 1983-25 as
support for its position. The proposed report, however,
concludes that AQC 1983-25 is not relevant, and further gtates
that AO 1983-25 cannot be extended toc non-media vendors.

In AO 1983-25, the Commission found that a committee may

- report its payments to media consultants as expenditures, and

that payments by media consultants to other persons, which are
then uged to purchase services or p:o@ucts used in connecgiqn
with the -consultants’ contract, need not be separately reported.

“The ‘Commission noted the followifig factors as gigmificant inm -~~~
making this deétermination: (1)'the consultants had a leégal

existence that was separate and distinot ftom the committee’s
operations; (2) the consultants’ principals did not hold any

. .compittee.staff positiong; (3] the cogmittes vas cogdugting . . . :.. ...,
‘aT 31ih§Eh*ﬁbgotIation:?%ith-the,cbdsﬁltanti'thatfrg;ﬁ};gd;;ﬁ f“{f‘fﬁ 2

formal contract; (4) the consultants were not required to devote
their "full efforts" to the contract with the Committee, and the
consultants expected to have other media contracts with other

committees and business entities during the campaign period; and

{5) the committee had no interest in the consultants’ other
contracts.

We disagree with the proposed report’s conclusion that A0
1983-25 is not relevant to itemizations made by Worldwide, and

- ¢annot be extended to non-media vendors. "To the contrary, we .
- Believe that KO 1983-75' iy rélevant to deteérmine whether the - ™
Primary Committee is rwquired to report refunds and rebates for .

travel expenditures. AO 1983-25 contains no language limiting
its scope solely to media vendors, and AO 1983-25 factors have
been applied by the Commission to determine the legitimacy of a
non-media business vendor. See AO 1994-25. As such, we believe
that AO 1983-25 allows the Primary Committee, subject to the
above-stated factors, to contract with non-media vendors to
perform campaign activities without requiring the Primary
Committee to itemize and report vendor payments from

third-party sources.

1/ We recommend that the Commission consider this document in
open session since the discussion is not exempt from disclosure
~-Zer the Cozzission’s Sunshire Fegulations. 11 Z.F.R. § 2.4,
Parenthetical references are to the placement of the findings in
the proposed report.

jod iy T - 1
Page 144, Agvroved 12 27794
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Final Audit Report

Clinton for President Committee
(LRA #445/AR §94-17)

Page 3

Notwithstanding the applicability of AD 1983-25 to the
Primary Committee, we note that the Primary Committee response
states that it satisfied the reporting obligations of AO 1983-25
without including supporting documentation. We believe,
however, that if such documentation is provided, the Primary
Commjittee may be able to satisfy the above-stated factors.

III. EXTENSIONS OF CREDIT BY COMMERCIAL VEMDORS (II.Fr.)2/

The proposed report addresses the Primary Committee’s
payments totaling $296,355 to 14 individuals, organizations, and
corporations. Some of these payments appear to be contributions
under 11 C.P.R. § 100.7(2}(1).3/ The isgue is whether the
Primary Committee has demonstrated that the transactions
followed the dictates of 11 C.PF.R, §§ 116.3 or 114.9, and,
therefore, are exempt from the “"contribution®” definition. See
il C.F.R. § 100.7(a)(1). Due to the type of transaction, some
¢f the expenses fall within the ambit of 11 C.F.R. § 116.3,
while others fall under 11 C.F.R. § 114.9. Pursuant to
11 C.F.R.”'§ 116.3, 'an incorporated and unincorporated commercial
vendor may extend credit to a political committee and the credit
will not be considered a contribution if it is provided in the
ordinary course of business. However, the focus of 11 C.r.R.

.. §.114.9 is on thg use, of . gcorporate..and, labor . Eacilities ip . - .

connection with a ‘Pederal election -&and whether a reinburneaent_—— ‘

is made within a commercially reasonable time for the normal and
usual rental charge.

We concur with the report’s analysis of the transaction
involving Tradec because the services provided appear to gualify
as exempt volunteer services pursuant to 11 C.F.R.

§ 100.7(b)(3). We conclude that the transaction involving
Occidental Petroleum should be analyzed under 114.9 because a
corporate executive used the corporation’s facilities for
individual volunteer activitjes in connection with a Federal
election. We believe that the transactions involving Mozark
Productions, Walter Xyle, Newmark and Company Real Estate, Inc.,

2/ We suggest that you change this heading in your report
To "Contributions, Extensions of Credit by Commercial
vendors, and Use of Corporate Facilities,"” because this
section involves all three areas.

3/ We recommend that you revise your report in the Manatt

Phelps discussion on page 18 by removing any references about
the $90 bill because it is of no legal significance.

Page 113, Aroroved 12:27/94
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The Sutherland Company, Sun Building Associates,4/ and TAC Air
should be analyzed under gection 116.3 because these entities
are “"commercial vendors” that provided goods and services., See
11 c.?.R. §§ 116.3(a)-(b) and 116.1(c).5/ T

HBowever, we believe that the Primary Committee has failed
to prove that it complied with section 116.3(c) or 114.9. The
affidavits provided by the individuals, organizations and
corporations insufficiently address whether the dictates of the
Commission’s regulations were followed. 1In many cases, the
affidavits explain in general terms that the vendors followed
their established procedures and past practice in approving the
extension of credit. Nevertheless, the vendors have not
provided the underlying documents to support their claimg. See,
e.g., Primary Committee Response, Exhibit 7. 1In other -
affidavits, the vendors state that their terms with the Primary
Committee were substantially-simiiar to extensions of credit to
nonpolitical debtors that are of similar risk and size of

obligation, but failed to give specific examples ©f those-

~ debtors, as recommended in the interim. repogt...See, e.g.,. .. - . ...
"Primaty Comhittee Response, Exhibit 15.6/ . In other affidavits,

: . . -

-4/ ' We recommend that you revise your report in the Sun .
.. Ruilding pssociates- disgcugajon.on page. .28 by changingthe..: - -:dy3 = ooy

%drds "requirement(s)" to “consideration(s)” in accordance
with the language of 11 C.P.R. § 116.3{(c).

5/  We conclude that the American Federation of Teachers,
Democratic Party of Arkansas, Goldman Sachs and Company,
Hellring Lindeman Goldstein and Siegal, Manatt, Phelps,
Phillips & Kantor, and O’Xeefe Ashenden Lyons & Ward cannot
be analyzed under section 116.3. These entities do not
appear to be "commercial vendors" because the services that
they provided are not the sort of services that they provide.

. _in their "usual and-.normal business,.” 11 C.F,R.. § Ll6.3i(a)~ " .

These transactions cannot be analyzed under section 114.9,
because these entities are not “corporations™ or "labor
organizations.” See 11 C.F.R. § 114.9. The American
rederation of Teacher’s transaction cannot be analyzed under
section 114.9, because the use of the labor organization’s
facility is not involved.

6/ In contrast, the proposed Final Audit Report for
Clinton/Gore ’'92 General Election Committee (the "General
Committee") identifies an apparent prohibited contribution
from Chambers Associates. 1In response to the Interim Audit
Report, the General Committee submitted a detailed affidavit
from Chambers Associates that names other clients with the
same billing arrangement as the General Committee. 1In
addition, the vendor provided copies of its balance sheets
and acccunts receivable schedules tc document the 1nformation
contained in the affidavit. The proposed Final Audit Report
states that the General Committee has demonstrated that this

»
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the vendors state that they followed usual and normal practice
in the vendors’ trade or industry by billing at the end of the
project. However, the vendors fail to provide the underlying
docurents to support these claims or the names of other
custosers. See, e.g., Primary Committee Response, Exhibit 16.
However, we note that some of the credit extensions involve
relatively small amounts of money and the period of credit
extension ig not particularly long, so we believe that the Audit
Division could recommend no further action in those gituations.

IV. APPARENT NON-QUALIFIED CAMPAIGN EXPENSES (IIX1.B.3.)

The proposed report recommends that the Commission
make an initial determination that the Primary Committee repay
$106,453 to the United States Treasury for nonqualified campaign
expenses. These expenses include disbursements for legal and
professional work, employee bonuses, duplicate payments to
various vendors, lost equipment and traveler’s checks.7/

We concur with the Audit Division’s conclusion that $37,500
e paid 'tbh Kathlyn Graves Escrow Agent was not a qualified campaign
) expense., The Primary Committee submitted a canceled check with
the notation “tettlement." Given that the word "settlement™ did
not disclose the "purpose” of the disbursement as defined by 11
. E«F.R..§-9033.11(b)(31, the Audit DPivision recommended. that. the.

T~ —Primary Committee ptovide more documentation. The Primary
= Committee then provided a letter from the Committee’s general
o~ counsel, who stated that "the payment was made pursuant to a

congsulting arrangement with a former employee of the Committee,
— and the related agreement is subject to a confidentiality

_ provision.® The Primary Committee reguests that the letter not
e be subject to pubic disclosure under the Freedom of Information
- Act. 1If the letter is subject to dieclosure, the Primary

Committee requests that the letter be returned.

(Yootnote 6 continued from previous page)
billing did not constitute an extension of credit.

71/ We also generally concur with the report’s conclusions that
uncollected duplicate payments are not gualified campalgn
expenses. Bowever, we recommend that you place all the
uncollectible duplicate payments on the Primary Committee’s
Statement of Net Outstanding Campaign Obligations ("NOCO
Statement™) as an accounts receivable. This will ensure that

any efforts made by the Committee to collect the duplicate portion
of the payment will be consistent with the efforts deemed
sufficient to conclude that the duplicate payment expenses are
qualified campaign expenses. Compare 11 C.F.R. § 9034.5(d)
(documentation regquirements reIating to collectibility of accounts
receivable) with 11 C.F.R. § 9033.11 (documentaticn requirements
relating to proving disbursements are qualified campaign
expenses).

P - - % —-
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In the cover memorandum, you ask whether the Commission
will be able tc honor the attorney’'s request to keep his letter
from public disclosure. You also ask whether the letter may be
referred to in the Final Audit Report. This Office believes
that because of the rreedom of Information Act’'s strong
presumption in favor of disclosure,8/ the Commission would be
required to disclose the letter if It were in our possession as
part of the Final Audit Report. Although parties to a
"settlement”™ can agree to keep matters "confidential,*®
information used as a basgis for audit findings may be subject to
disclosure. See 11 C.F.R. § 9038.1(¢).9/ We believe that the
Primary Committee’s initial decision to enter into such a
settlement agreement placed a legal impediment on its burden of
proving that the disbursement was a qualified campaign expense.

See 11 C.F.R. §§ 9033.1(b)(1)-(2). Thus, the Primary Committee
nay not be able to demonstrate that a "settlement”™ is a
"opurchase"” of "goods or services. 11 C.F.R.

§ 9033.11(b)¥(3})¥{ii). ‘The letter iz and the underlying
documentation are essential to determine whether the expenditure
was a qualified campaign expense 10/ If the Primary Coamittee

“fpatsisth ‘in it€ claim ‘that ‘this transaction constitutes a-
) Qualifiod cagpaign expense, the audit and repayment process

require ‘that "the expense be verified and. drsclosed.hl such.; 11.
C.P.R. 'S 9038.1(e)(¥). If the letter canriot'be used .in the’

- pro rata repayment £for the Gzpendltu!e.ll/ In accotdancg with

8/ See generally United States Dept. of State v. Ray, 502
U.s. 164, {1991 (Court states: *[The] burden remains with the
agency when it seeks to justify the redaction of identifying
information in a particular document as well as when it seeks
to withhold an entire document.").

8/ See generally Bacon v. Secreta;y of Air Force, 78S
F. Supg 1255 {§.D. Oblo 1991) (settlament tegms far a o
retaliadtory -discharge suif can be kept confidential if the = -
parties agree to do so), aff'd 7 F.3d 232 (6th 'Ccir. 1993), o

10/ The FOIA section 552(b)(7)(C) exemption cited by the
attorney is clearly inapplicable because his letter was
generated in an administrative, rather than in a law
enforcement, context. See 5 U.S5.C. § 552(b}(7)(C). Because
we do not possess the actual settlement agreement, we are
unable to determine for ourselves whether the "privacy”
exemptions of 5 U.S.C. § 552(b)(6), also cited by the
attorney, would be applicable to the agreement and to the
attorney’s letter. See generally United States Dept. of
State v. Washington Post Co., 456 U.S. 595 (1982).

11/ Although the Primary Committee may choose to make the pro
rata repayment for the expenditure, this dces not abrogate its
obligation to "furnish to the Commission all documentation
relating to disbursements and receipts ... ." 11 C.F.R. § 9033.1.

Pace 14§, Aroroved 12727 "84
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lost radios valued at $13,424.14/ The Primary Committee contends
that it was not commercially feasible to have purchased
insurance to cover such losses. Moreover, the Primary Committee
contends that due to the prohibitive cost of such commercial
insurance, its only alternative was self-insurance.

A committee’s decision to purchase or not purchase
commercial insurance is & relevant factor in determining whether
a committee made a "good faith" effort to safeguard its
equipment, See Memorandum to Robert J. Costa, Re: Committee on
Arrangements for the 1992 Republican National Convention --
Legal Comments on Proposed Interim Audit Repcrt (September 17,
1993), at 4-7.15/ Although a committee’s purchase of commercial
insurance provides some evidence that it has taken steps to
safeguard its equipment, the documentation provided by the
Primary Committee to demonstrate that commercial insurance was
cost prohibitive refers not to the Primary Committee, but to the
General Committee. 5See Primary Committee Response, Exhibit 33
(Marsh & Mclennan Memoranduxs dated June 22, 1994;. The Primary
Committee asserts that it had verbal policies which were
promulgated and adhered to during the primary campaign to
safeguard its equipment. The Primary Committee, however,
provides no documentation to support this assertion other than
the General Committee’s "Loss Prevention Policy," which it
Glajims. resultad from these verbal policies. Additionally, the

- Primary Committee provided no documentation demonstrating what

efforts it made to locate the lost and stolen equipment, nor did
it provide documentation demonstrating that no fraud or abuse
occurred. See Hemorandum to Robert J. Costa, Re: Committee on
Arrangements for the 1992 Republican National Convention --
Legal Comments on Proposed Interim Audit Report (September 17,
1993}, at 4-7., Therefore, the Primary Committee should be
required to make a pro rata repayment to the United States
Treasury for the value of the lost and stolen equipment.

V. APPARENT NON-QUALIFPIED CAMPAIGN EBXPENSES —-- GENERAL
ELECTION RXPENDITURES (III.B.2.)

The proposed report finds that the Primary Committee made
various expenditures for goods and services that were for the
benefit of the General Committee or the Clinton/Gore '92 General

14/ We note that the lost equipment itself is similar to the
Tost equipment at issue in the audit of the Committee on
Arrangements for the 1992 Republican National Convention where the

Commission determined that the loss was a permissible use of
funds. See 11 C. P R. § 9008.£(2}.

15/ The Interim Audit Report for the Committee on Arrangements
for the 1992 Republican National Convention was interpreting
permissible uses for convention expenditures. Compare 11 C.F.R.
§ 9008.6(a) (permissible use of convention expenses) with

11 C.F.R. § 9032.9(a) (qualified campaign expenses).



e e W RUDELLE J. TOBTA
Final Audit Report

Clinton for President Committee
(LRA §#449/AR $94-17)

Page 9

Election Compliance Fund (®"the GELAC"). The report notes that
the Primary Committee incurred costs for items such as computers
and polling in the last weeks prior to the candidate’s date of
ineligibility ("DO1") when most or all state primary electioneg
had been held.l6/ The report reasons that the purchase of
certain goods and services made so late in the primary campaign
could have no other purpose than to be pre-expenditure report
period expenses for the general election committees. Since the
costs were not incurred in connection with geeking the
nomination, the report recommends that the Commission make an
initial determination that the Primary Committee repay the
Treasury $237,948.17/

The Primary Committee urges the application of essentially
a "bright line" test based on the date of a candidate’'s
nomination to support its pesition that the expenses in guestion
were qualified campaign expenses for the primary election. The
Primary Committee argues that costs for goods and services
incurred before DOI and used before DOI are qualzf‘ed campaign
expenges. With regard to the expenditureg for eguipment and .
-facilities (é. g.7 mainframe conputers,-personal computers, .
. printers, keyboards, monitors, modems, software), the Primary
- Committee arques that the expenditures were qualified campaign
expenses for the primary election because the goods were
- pqxchased and ysed .beforp,the: DOI. .-Thus;- the-Ptintty-contittée -
~Tdontends that as % primary asset, it was permitted to sell the
equipment to the General Committee at a 40% depreciation, the
required price pursuant to 11 C.F.R. § 9034.5,

With regard to the polling expenditures, the Primary
Committee arques that the expenditures were qualified campaign
expenseg because the polls were conducted prior to the DOI and
concerned issues related to the seeking of the nomination. 1In
addition, the Primary Committee contends that the polls had a
limited shelf life which had expired by the time the general
electzon campaign began. The Primary Commitiee asserts that. the
Commission has acknowledged the limited shelf life bf polls in
its own regulations. See 11 C.F.R. § 106. dig).

i6/ State primary elections were held through June 9, 1992. The
candidate’s DCI was July 15, 1992,

17/ The report concludes that the expenditures are gqualified
campalgn expenditures for the General Committee, and rather than
require the Primary Committee repay the United States Treasury,
the General Committee can alsc choose to reimburse the Primary
Committee for the expenditures the General Committee should have
made. However, the expenditures that should have been made by the
General Committee will place the General Committee in excess of
its expenditure limitation by $684,220 if the General Committee
sakes the reimburgement, as noted in the proposed Final Audit
Report for the General Committee.
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We belisve that the standard advocated by the Primary
Committee would enable a primary committee to use private
contributions and public matching funds to pay a portion of the
general election campaign expenses, thus circumventing the
general election expenditure limitation and the law’s
prohibition on receipt of private contributions by publicly
funded general election candidates. 2 U.S.C. § 441la(b)(1)(B);
26 U.5.C. § 9003(b){(1) and (2). Moreover, such an
interpretation is inconsistent with 11 C.F.R. § 9003.4(a)(1),
which permits general election campaigns to incur expenses prior
to the beginning of the expenditure report period. This
regulation would not be necessary if all expenditures made prior
to the primary date of ineligibility were qualified campaign
expenses of the primary committee, even if the expenditures
related to the general election.

However, our analysis differs from that of the Audit
Division because we believe that some of the expenditures may
have had a dual purpose for the Primary Committee and the
General Committee, and those expenditures could be allocated
between the twc cémmittees if the purpose is documented. The
central issue raised is whether the expenditures were made "in
connection ... with [(the primary} campaign for nomination® or
*incurred to further a candidate’s Igenerall campaign for

.election to the Office.of President.,.  ."..Compare 11 C.F.R.
“§ 9032.9(a)Y(2)- (definingwqualified canpaign,expenses for primary

committees) with 11 C.P.R. § 9002.11(a)(1) (defining qualified
campaign expenses for general committees).

A "bright line” test based solely on the date that an
expenditure is incurred has never been applied by the Commission
to determine whether a particular expense is a gqualified
campaign expense for the primary or general election. Rather,
the two key elements for assessing gualified campaign expenses
are timing and the subject matter requirement of "made in
connection with”™ or "incurred to further.” 11 C.F.R.

"§§ 9032,9(a)(2) and 9002.11(a)(1). It is not sufficient merely

for an expenditure to be incurred prior to the candidate’s date
of ineligibility to be considered a qualified campaign
expenditure. Rather, the correct standard for determining
whether an expenditure is a qualified campaign expense relies on
both the timing of the expenditure and the nature of the
expenditure. See AO 1984-15.

The Commission has previously considered the purposes of
expenditures when allocating costs between primary and general
presidential committees. In the Reagan Bush '84 audit, the
Commigsion concluded that certain specific expenditures for
polling, consulting, and voter registration incurred prior to
the candidate’s DOI and apparently related to the general
election campaign could be considered qualified campaign
expenses of the primary committee since the purpose of the
expenditures related to "delegate tracking." Final Audit
Report on Reagan Bush ’84 Primary (July 7, 1986). However, the

age 152, Acproved 12,/27/94
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Reagan Bush general committee also reimbursed the primary
committee $64,000 for telemarketing expenditures incurred prior
to the candidate’'s date of ineligibility, and the Commission
allocated costs between the committees for advertising
production costs incurred during the primary campaign for
certain advertisements used during both the primary and general
campaigns, thus demonstrating that the timing of the expenditure
alone does not determins whether it is related to the primary or
general election. 1Id.; Statement of Reasons supporting Final
Repayment Determina—Ton in Reagan-Bush ‘84 General, at 9-12

(July 11, 1988). This precedent supports exam1ning all of the
particular facts surrounding an expenditure.

Moreover, matters concerning coordinated party
expenditures, which involve publicly-financed presidential
campaigns and expenditure limitations, are analogous to the
issue of gualified campaign expenses presented here. 1In
gituations 1nvolv1ng coordinated party expenditures, the
Commission has considered- not only the timing,  but alsc the
purpgse of expenditures when determining to, which election an

" experiditure should be attributed. A0 1984-15. For example, in’

AC 1984-15, the Commission noted that while "timing is

relevant,™ coordinated party expenditurés are not restricted to’
the time period between the nomination and the general election,
_and it would. be. incqnsistnnt with. the purpase,- of the;limitagien..

on coordinated expenditures to "permit expenditures lade-priorfwii.

to nomination but with the purpose and effect of influencing the

outcome of the presidential general election to escape this
limitation." AOQO 1984-15,

It is possible that some of the expenditures at issue were
intended, in part, for activities related to securing the
candidate’s nomination. With regard to capital assets
determined to be primary committee assets, we bhelieve the
Commission would have to allocate those expenditures pursuant to
the method-used for depreciating capital assets under 11 C.F.R.
§ 9034.5{¢)(1).  PFor the purpose of calculating a committee’s
NOCO Statement, primary committees are permitted to take at
least a 40% depreciation on "any property used in the operation
of the campaign whose purchase price exceeded $2,000 when
acquired by the committee.” 11 C.F.R. § 9034.5(c)(1).

There is a guestion whether the expenditures for computer
equipment are qualified campaign expenses for the Primary
Committee., Many of the Primary Committee’'s computer
regquirements (processing matching fund submissions, preparing
disclosure reports, scheduling travel plans) were handled by
cutside vendors such as Public Office Corporation and Worldwide
Travel, Inc. throughout the course of the campaign. However,
the Primary Committee asserts that it used the computer
equipment to: (1) increase its correspondence capability and
activity; and (2) engage in "delegate tracking" in preparation

Page 133, Apvroved 12/27/94
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for the convention.l8/ Additionally, the Primary Committee
asserts that its previous computer system often malfunctioned
because it could not handle all the necessary users, and
therefore, a replacement was sought. Finally, the Primary
Committee notes that all its existing files were transferred to
the new mainframe system once it came on-line prior te DOI.

As documentary support for these argquments, the Primary
Committee produced three memcranda regarding the computer system
from Sherry Curry, a Primary Committee staff member to Barbara
Yateg, the Primary Committee’s accountant. One memorandunm,
dated June 27, 1994, gtates that the Primary Committee purchased
the new mainframe computer to increase user capacity since the
leased system could only handle 80 devices (terminals, modems,
printers) before gsuffering breakdowns, and the Primary Committes
submitted three sample computer repair work orders from these
breakdowns. Once the new mainframe came on-line, more devices
could be operated at the same time. Similarly, in & June 24,
1994 memoranda from Ms. rry to Ms. Yates, it is stated that
the Primary Committee’s incoming correspondence level was
increasing and ‘because of the need to tegpond, the Primary
Committee needed greater computer capacity. The memorandum
includes a list of the biweekly incoming correspondence amounts
demonstrating that in the last two weeks before the DGI, the

. incqping cocgespondence -level  increased-to 6,036. inesdadag
e p eces, up “from approximately 3,000 incoming pieces over the -

prev1ous biweekly periods datzng back to February 1, 1992.19/
Primary Committee Response, Exhibit 21. Finally, a third
semorandum asgerts that delegate tracking and convention
operations were performed on certain unspecified personal
computers. It appears that the Primary Committee is referring
to the personal computers purchased from PFuture Now, Inc,

The Primary Committee response to the interim report and
the computer vendors’ invoices indicate that the ICL, Inc.
mainframe computer came on-line at least on June 25, 1992, and.
that "the Primary Committee files were inserted on thls system.
Thus, there is evidence that the Primary Committee had the

18/ Based on the Primary Committee’s descriptions in their
response to the interim report, “"delegate tracking"” on the
computer system apparently would include using computers to
prepare correspondence to the delegates, and to log phone calls
made to delegates. The Primary Committee response appears to also
indicate that computers were used for general convention
preparation and logistics.

19/ However, the memorandum does not indicate the subject matter
of the incoming correspondence (e.g. contributions, bills,
letters), whether the Primary Committee answered the
correspondence at the same level that it was incoming, and how the

computer system would be used to process either incoming or
outgoing mail.

Page 134, Approved 12/27/%=
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equipment before DOI, during the timeframe from June 25, 1992
through July 15, 1992,20/ Similarly, it appears that the only
peripherals that the P_Tnary Committee possessed at the end of

the campaign were the W.P. Malcne peripherals it owned from July
11, 1992 on.21/ Additionally, it appears that the Future Now,

Inc. personal computers were used in the convention operations. 22/

The facts at issue present difficult questions concerning
how to distinguish legitimate primary campaign activity from
activity that is geared towards the general election campaign.
In the instant matter, it is clear that the computer equipment
was used extensively throughout the general election campaign.
There i858 also some evidence that the Primary Committee had most
of the computer equipment in its possession prior to DOI.
However, the evidence submitted to demonstrate the extent to
which the Primary Committee used the computer equipment is
limited. The documentation submitted to date consists of
uneworn memoranda produced in response to the interim report.
Given the limited information provided and the questions that
.remain regarding the computer system, the Primary Committee
gshould be required to provide documentaticn with more probative
value such as sworn affidavits and contemporanecus documernitation
or memoranda. Por exampie, the Primary Committee could provide
delegate tracking reports produced by the system ard

use of the computer system, we believe that the costs incurred
for the system would be qualified campaign expenses for the
Primary Comamittee and the value of the asset determined pursuant

20/ We note there is a dispute over when the new system came
on-line. The Primary Committee ordered the new mainframe computer
from ICL, Inc. on May 28, 1992 {(invoice date), but the permanent
equipment.was only installed on June 25, 1992. The Primary
Committed asserts that ICL, Ing. provided it a loaner during the
interim period, but this assertion is undocumented. Thus, it
appears that the new mainframe was installed only two weeks prior
to the start of the convention.

21/ We note that the devices that the Primary Committee appears
to have agreed to purchase on June 30, 1992 (invoice date) from
W.P. Malone for $104,174 were actually being leased by the Primary
Committee up to July 11, 1992 since the purchase invoice and lease
invoices list the exact same equipment. So, it appears that the
Primary Committee only became the owner of these goods at the time
the convention started (or owned and leased the equipaent
concurrentiyj.

22/ The costs for fifty-one personal computers ordered from
Future Now, Inc. were incurred by the Primary Committee on May 29,
1992 (invoice date). Additional personal computers were ordered
by the Primary Committee from Future Now, Inc. and delivered on
June 23, 1992, June 29, 1992, and July 15, 19%2.

Page 15I, A-croved 12 207 24
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to section 9034.5(c){(1) of the Commission’s regulations for
purposes of the Primary Committee’s NOCO Statement.

We concur with the proposed report’s conclusion that the
polling expenses paid by the Primary Committee to Greenberg-Lake
($108,622) and Opinion Research Calling ($93,904) are general
election campaign expenses. Polling expenditures are
specifically provided for in 11 C.F.R. § 9003.4(a}(1l) as
qualified campaign expenses for the general election. The polls
concerned the general election itself in that they measured the
candidate’s popularity versus the other likely candidates in the
general election, George Bush and Ross Perot.23/ Indeed, two of
the polls were taken after the roll call vote for the nomination
was completed at the convention. With regard to the Primary
Committee’'s argument that the polls decrease in value at a rapid
rate, we view thig as jirrelevant since we view the polls as
general election expenses.

We concur with the report’s treatment of the expenditures

. for various services (e.g., expenditures to Air Advantage and

1.K. Electric) that were provided to the Primaty. Combittee which’
gseem to have been only for the incidental benefit of the Primary
Committee. An example of this is the reconfiguration of the
candidate’s airplane just prior to the convention. The actual

- work appsars .to.bave bean.completed priqr to the.canventiopw .- .. . . ..
’*'*a’owever“——’ the frgconfiqurod—ﬁlaneff"s ‘“sedfonly'cﬁce’ ’p:i'OI**to'*D'QI*"’ Tt - '. - .’. ‘

With these types of expenditures, we recommend that the Primary
Committee be allowed to reimburse the General Committee to
account for the Primary Committee’s use.

Finally, we concur that all costs associated with the
biographical film about the candidate entitled "The Man From
Hope" are general election expenses. In Reagan—-Bush ‘84, the
Commission specifically addressed the issue of commercial
production costs associated with a television commercial
produced by the primary commpittee but aired during the general
election. Statement of Reasons supporting Final Repayment
Determination in Reagan-Bush ‘84 General, at 9-12 (July 11,
1988). The Commission concluded that the date of broadcast for
media projects (i.e., the date when commercials, films, etc, are
aired or broadcasted), not the date of production, determines
whether such projects are primary or general election

23/ The Commission has in the past viewed the content of the
expenditure to determine the purpose of that expenditure. See AOD
1984-15 (after scrutiny of the content of certain television
commercials, the Commission concludes that "{t]lhe clear import and
purpose of the these proposed advertisements is to diminish the
support for any Democratic Party presidential nominee ...").

Page 1I¢, Acoroved 12/27,/94



26, The proposed Fina. Audit Repcrt for

- - eR T WEe W WS 4 VWA & W WA Tl =

Final Audit Report

Clinton for President Committee
{LRA $449/AR #94-17)

Page 15

expenditures.24/ "The Man from Hope" film was shown at the
convention after the candidate was nominated, as well as on
several subsequent dates.25/ Therefore, these expenses are not
qualified campaign expenses for the primary election.

VI. RECEIPT OF MATCEING PUNDS IN EXCESS OF ENTITLEMENT
(I11.p.)

The proposed report recommends that the Commission make an
initial repayment determination of $3,464,150 on the bagis that
the Primary Committee received public funds in excess of its
entitlement. The report notes that the Primary Committee
received certain contributions and then redesignated the
contributions to the GELAC in a manner inconsistent with the
Commission’s regulations at 11 C.F.R. § 9003.3(a)(1)(iii) since
the Primary Committee had remaining debts to satisfy at the time
of the redesignations. The report seeks to treat the
contributions as primary contriputions, nullifying the
impermissible redesignations. When the subject contributions
are applied to the Primary Committee’s NOCO Statement as an

‘agset, the funds decrease the Committee’s net cutstanding .

caﬁpaign obligations and results in the repayment to the United
States Treasury ‘based on receiving funds in excess of the
Primary Committee’s entitlement.26/

Syt B O LU T T s, O

24/ The Commission concluded that the commercial at issue aired
repeatedly during the general election campaign, despite the
Primary Committee’s arguments to the contrary. Reagan-Bush 784
Statement of Reasons, p. 11. There, the Commission rejected the

primary committee’s assertion that production costs should only be
allocated to the primary campaign.

25/ The Primary Committee contests the Commission’s determination
that the candidage’s DOI is July 15, 1992. The DOI is the "date

‘on which the party nominates its candidate."™ 11 C.F.R.

§ 5032.6{a). Although the Commission has not defined the word
"nomination," the Commission has previously viewed the completion
of a convention roll call vote which nominates a candidate ag the
"nomination.” The Primary Committee’s suggestion to defer to a
political party’s definition of the term "nomination™ will lead to
inconsistent applications since every party could define it
differently. Moreover, the Commission notified the Primary
Committee by letter dated August 4, 1992 that July 15, 1992 was
the DOI, and the Primary Committee did not object to this

determination until now. As a result, we concur with the proposed

report’s conclusion that the DOI was July 15, 1992, the date that
the convention roll call vote nominating the candidate was

completed.

the General Committee
recommends that the GELAC reimburse the Primary Committee for the

improperly redesignated funds.

[ 8]
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In responge to the interim report, the Primary Committee
argues that the subject contributions were undesignated, and
thus, under 11 C.F.R. § 110.1(b)(2)¥{4i), could be viewed as
GELAC contributions since they were received after the
candidate’s DOI. The Primary Committee contends that the
redesignations were performed by mistake by a former vendor.
The Primary Committee further asserts that it ghould not be
penalized for setting a cut-off date for receiving contributions
in the belief that it has no remaining debts "without the
benefit of hindsight.”™ Primary Committee Response, at 40. 1In
this respect, the Primary Committee challenges the Commissgion
practice of applying private contributions against a deficit on
its NOCO Statement prior to applying matching funds againgt the
deficit. The Primary Committee believes that if anticipated
matching funds were applied against its deficit as reflected on

the NOCO Btatement, it would have been permitted to make the
redesignations.

We concur with the repcrt that the Primary Committee
received" matchlng funds in excess of its entitlement. The

* determination’ of whetlier a contributisn-if -dégfighated fdr a -

particular election turns-on the contributor’s donative intent.
See .AO 19%0-39. Arguably, the contributione in gQuestion were
designated to the Primary Committee since they were made payable

. ..te."Clipten for. Pre;idqgt' or . g}ui}n: entity and :eceiqu whcn,\ ;
“-the ?tiHGIY'COﬂnittee had-oatst nding-debts.27/ See J1 e r.R. T

§ 110.1(b)(4)(i). The Commission has permitted
publicly-financed presidential campaigns to treat contributions
received post-DOI as primary receipts and submit them for
matching if they have outstanding debts. Purther, Commission
regulations condition redesignations of a primary committee’s
contributions on the fact that the contributions represent funds
in excess of the amount needed to pay remaining primary debts,
thus, it is anticipated that a primary committee will continue
to receive private contributions designated to it after DOI.
See 11 C.F.R. § S003. 3(a)(1)(11i)

The Primary Committee benefited from this approach,
receiving public funds for contributions received post-DOI that
were virtually identical to these at issue here. The Primary
Committee has not advanced a credible reason for distinguishing
between the post-DOI contributions submitted for matching and
those contributions that it now claims were contributions to the
GELAC. We do not believe that the Primary Committee can apply
the degignation rules in a manner that will allow it to
arbitrarily claim that certain contributions are primary
contributions that are matchable and reverse its position to
increase its entitlement to public funds by claiming that

27/ We recommend that you attach to your report an exhibit
demonstrating the amounts of contributions designated for each

specific entity (e.g., Bill Clinteon, Bill Clinton for President,
Bill Clinton for President Committee, Team Clinton).

Page 138, Approved 12/727/94
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similarly designated contributions are designated to the GELAC.
The designation rules do not operate to thus allow a committes
to manipulate its sntitlement to public funds.

The Primary Committee’s arqument that matching funds be
counted inte the NOCO Statement as of the time of submigsion,
rather than receipt of such funds, would also allow the Primary
Committee to manipulate its entitlement to public funds. The
Primary Committee’s claim that the Commission’s NOCO Statement
calculation systems 15 unfair is based solely on the fact the

Primary Committee miscalculated its remaining entitlement and
expenditures. The Commigsion’s regulations account for the fact
that there may be miscalculations in the NOCO Statement because
the Primary Committee ig required to submit a revised NOCO
Statement with each submission for matching funds after DOI and
the Primary Committee will be required to make a repayment if it
it later determined that the payments exceeded the Primary
Committee’s net outstanding campaign obligations. 11 C.P.R.

§§ 9034.5(£)(1)- and 9038. 2(b)€l)ﬁi}

. - rurther, whlle trgat;ng future natching ‘funds as an.
accounts receivable to eliminate its debts, the Primary
Committee nevertheless submitted a NOCO Statement indicating
that it was in a deficit position so that it would bé entitled

v litoUTecedve the Anticipated matching.fynds.. -This.places the. . o
- Primary Committee in the contradictory position of" assetting”“””*”“---

that it has debts and does not have debts in order to obtain the
maximum benefits of the public financing process. The
Commission’s regulations do not contemplate treating future
matching funds as an accounts receivable on the NOCO Statement.
The accounts receivable (or amounts owed) that can be listed as
assets on the NOCO Statement generally include credits, refunds
of deposits or rebates from qualified campaign expenditures. 11
C.F.R. § 9034.5{(a)(2}{(iii) (discussing calculation of NOCO
statements). The regult of including antxczpated matchxng funds
As an.asset is.that -the Primary Cammittee is able ta increase
its entitlement based on spequlat1on that the- contributions will '
in fact be matched. 11 C.FP.R. § 9034.5(a).
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FEOERAL ELI L 700N L ONMINMSS IO

December 27, 1994

Mr. J. L. "Skip™ Rutherford, Treasurer
Clinton For President Committee

c/0 Ms. Lyn Utrecht

Oldaker, Ryan & Leonard

Bl8 Connecticut Avenue, N. W,
Washington, D. C. 20006

Dear Mr. Rutherford:

Attached please f£ind the Final Audit Report on Clinton For
President Committee. The Commission approved this report on
December 27, 1994. As noted on page 4 of this report, the
Commission may pursue any of the matters discussed in an

in accordance with 11 CFR 9038.2(c¢)(1) and (d){l), the
Commission has made an initial determination that the Candidate
is required to repay to the Secretary of the Treasury $1,383,587
within 90 days after service of this report (March 30, 1995).

Should the Candidate dispute the Commission’'s determination
that a repayment is required, Commission regulations at 11 CFR
§9038.2(c}{2) provide the Candidate with an opportunity to
submit in writing, within 30 calendar days after service of the
Commission’s notice {(January 30, 1995), legal and factual
materials to demonstrate that no repayment, or a lesser
repayment, is required. Further, 11 CFR §9038.2(c)(3) permits a
candidate who has submitted written materials to request an
opportunity to make an oral presentation in open session based
on the legal and factual materials submitted.

The Commission will consider any written legal and factual
materials submitted by the Candidate within the 30 day period in
making a final repayment determination. Such materials may be
submitted by counsel if the Candidate so elects. 1If the
Candidate decides to file a response to the initial repayment
determination, please contact Kim L. Bright-Coleman of the
Office of General Counsel at (202} 219-3690 or toll free at
(800) 424-9530. 1If the Candidate does not dispute this initial

determination within the 30 day period provided, it will be
considered final.

'y
9
]
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1
i

[#2]

1, Acoroved 12/27/94
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Letter to Mr. J. L. "Skip"™ Rutherford, Treasurer
Page 2

The Commission approved Final Audit Report will be placed
on the public record on December 29, 1994. Should you have any
guestions regarding the public release of this report, please
contact Ron Harris of the Commissicn's Press Office at (202)
219-41565.

Any questions you may have related to matter covered during
the audit or in the audit report should be directed to Joe
Stoltz, Russ Bruner or Leroy Clay of the Audit Jivision at (202
219-3720 or toll free at (800) 424-9530.

Sincerely,

Robert J. . ]
Assistant Staff Director
Audit Division

e . - . ey - . - s

cc: Lyn Utrecht, Esqg. ' T T e

Page 162, Arproved 12/27/94
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December 27, 1994

The Honorable William J. Clinton
¢/0 Ms. Lyn Utrecht

Oldaker, Ryan & Leonard

818 Connecticut Avenue, N. W,
Washington, D. C. 20006

Dear Mr. President:

Attached please find the ¥Final Audit Report on Clinton For
President Committee. The Commission approved this report on
December 27, 1994, As noted on page 4 of this report, the
Coemmission may pursue any of the matters discussed in an

enforcement action.

In accordance with 11 CFR 9038.2(c)(1) and (d)(1), the _

Commission has made an initial determination that you are
required to repay to the Secretary of the Treasury $1,383,587
within 90 days after service of this report (March 30, 1985).

Should you dispute the Commission’s determination that a
repayment is required, Commission regulations at 11 CFR
§9038.2(c)(2) provide you with an opportunity to submit in
writing, within 30 calendar days after service of the
Commission’s notice (January 30, 1995), legal and factual
materials to demonstrate that no repayment, or a lesser
repayment, is required. Further, 11 CFR §9038.2(c){(3) permits a
candidate who has submitted written materials to request an
opportunity to make an oral presentation in open session based
on the legal and factual materials submitted.

The Commission will consider any written legal and factual
materials submitted by you within the 30 day period in making a
final repayment determination. Such materials may be submitted
by counsel if you so elect. 1If you decide to file a response to
the initial repayment determination, please contact Kim L.
Bright-Coleman of the Office of General Counsel at (202)
219-3690 or toll free at (800) 424-9530. If you do not dispute
this initial determination within the 30 day period provided, it
will be considered final.

Page 163, Aporoved 12/27/94
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Letter to The Honorable William J. Clinton
Page 2

The Commission approved Final Audit Report will be placed
on the public record on December 29, 1994. Should you have any
questions regarding the public release of this report, please
contact Ron Harris of the Commission's Press QOffice at (202)
219-4155.

Any guestions you may have related to matter covered during
the audit or in the audit report shouid be directed to Joe
Stoltz, Russ Bruner or Leroy Clay of the Audit pivision at (202)
219-3720 or toll free at (B00) 424-9530.

Assistant Staff Director
Audit Division

cc: Lyn Utrecht, Esqg.

Page 1%5, Acproved 12/27/94
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CLINTON FOR PRESIDENT COMMITTEE
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FEDERAL ELECTION COMMISSION
WASHINGTON D C 2043

MEMORANDUN

TO: Commissioners
Staff Director Surina
General Counsel Noble
Assistant Staff Director Costa
Press Officer Harris

PROK: \iﬁ/narjoris W. Emnmons/Bonnie J. Ross
‘ﬁ Secretary of the Commission

"DATE: = December 16,1994 o

SUBJECT: Statement of Reasons For Clinteon Campaign Audit

Attached is a copy of the Statement of Reasons for the
Clinton Campaign Audit signed by Commissioners McDonald,
McGarry, and Thomas. This was received in the Commission

Secretary’'s Office on Friday, December 16, 1994 at 12:40 p.m.

Attachment
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FEDERAL ELECTION COMMISSION

WASHINCTON D 2046)

STATEMENT OF COMMISSIONERS McDONALD, McGARRY,
AND THOMAS REGARDING CLINTON CAMPAIGN AUDIT

»

We write this short statement to explain our principal
reasons for disagreeing with the staff’s recommendation to treat
about $1.5 million in funds raised by the Clinton campaign after
the nomination as primary committee assets. The staff’g
recommendation would have resulted in an additional repayment
obligation in that amount on the theory that the primary campaign
debt was $1.5 million smaller and matching funds given to the
campaign to pay its debts should be returned. -

First, as a matter of law, this is a case of first
impression.. The Commission has never addressed whether -
contributions coming in after the nomination with some ~
indications they were intended for the primary, but without the
specific signed writing required for proper designation as such
(Bee 11 C.P.R. §110.1(b)(4) and Advisory Opinion 1990-30, 2 red.
Elec. Camp. Fin. Guide {(CCH) ¢ 6006), must be treated as primary
campaign assets. The staff felt that because the checks were
made payable to various names such as "Clinton for President
Campaign," the legal requirement for a proper designation as a
primary contribution was met. We think the regulation and
advisory opinion cited necessitate clearer words of designaticn
for a particular election than that. Also, we disagree that the
solicitation materials which appear to have generated some of the
contributions at issue satisfy the designation standard without a
contributor‘s signature. Maybe the regulation and advisory

opinion shouldn't have been made so strict, but the signature
requirement is there.

Second, assuming the contributions at issue didn’t have to
be treated as primary assets, we faced the policy issue of
whether the Clinton campaign should be forced to treat them as
such nonetheless. Because the actual intent of these
post-nomination donors was ambiguous at best, because the
technical requirements for designation as primary deonations were
not met, and because the use of public funds (rather than private
contributions) to pay campaign expenses is the very essence of
the public funding pregram, we felt it inappropriate to account
for these funds in a way that would deprive the Clinton campaign
of the usgse of public funds to pay legitimate post-primary debts.
The funds at issue, which came in after the nomination, which



¥

-2 -

subsequent to receipt were confirmed in writing by the donors to
be intended for the general election legal and accounting
compliance fund (GELAC), and which were not submitted for primary
campaign matching funds, shouldn’t be reconfigured as primary
campaign assets, we believe.

The staff was of the view that if we don't treaf the funds
moved to the GELAC as primary assets, we should treat other
post-nomination contributions submitted for primary matching as
non-matchable and recoup any associated matching funds. This
struck us as a "Catch 22" argument. In our view, the
contributions submitted for matching can and should be treated
differently. P®irst, the Clinton campaign concedes that such
contributions must apply as 2 primary asset, thereby reducing
post-nomination entitlement for matching funds. Further, the
Commission’s longstanding practice, apparently, has been to treat
such contributions as matchable even though the technical
tequirements for written designation have not been met.

What is the impact of our approach? Taxpayer funds, rather
than privately raised dollars, are used to pay primary campaign
expenses-- a result that furthers the public financing concept.
The funds at issue are left available to the GELAC to pay for
complying with the many complexities of the law-—- again a result
that furthers the public financing concept because it insures

* that candidates continue to opt for public rather than private

financing.

Our approach does not undermine the responsibility of the
agency to insure that public funds are not spent for things that
have nc relation to the primary campaign or that are not properly
documented. Hundreds ¢of thcousands of dollars in the Clinton and
Bush campaigns are being treated as non-qualified for these
reasons. Nor does our approach undermine cur review of campaigns
to insure that the state-by-state and overall spending limits are
adhered to by the publicly funded campaigns. The audit reports
demonstrate this. All our approach does is allow the use of more
public funding dollars to pay for legitimate primary campaign
expenses of a publicly funded campaign. As a pdtter of policy,
we think that is a better resu than the al

Ipative,
/ _ / .
s 7 A /// il v
. ‘%;95’/2/ 7 J/gggﬂqjﬂﬁ?J%‘h :
anny’L. McDonald opid Wafren McGArty pcott E. Thomas
Vice Chairman Cymmissioner Commissioner
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FEDERAL ELECTION COMMISSION

AASHINGTON OO 204

Statement of Reasons
Final Audit Report of the Clinteon for President Committee
Commigsioners Joan D. Alkens, Lee Ann Elliott, Trevor Potter

On December 15, 1994, the Federal Election Commission
considered the Final Audit Report on the Clinton for President
Committee. Unfortunately, a major recommendation in this Report
that required the Clinton Committee to make a substantial
repayment of taxpayer funds was blocked by three Commissioners.

This unprecedented action involved the Clinton Committee’s
receipt of matching funds from the U.S. Treasury in excess of
its entitlement. The.Commission’s Audit Division found, and the
General Counsel agreed, that the Clinton Committee improperly
diverted over a million dellars in private contributions from

. the Primary Committee to a separate 7legal and aqcayating fuad"
“for the General Election. However, the law requires these .

private contributions be used to pay the remaining debts of the
primary committee,.

The effect of this impermissible transfer was to
artificially inflate the Primary Committee’s debt. This caused
the U.S. Treasury to make an overpayment of taxpayer funds to
the Committee to cover that debt. Accordingly, the Audit
Division and General Counsel recommended the Committee repay
$2.9 million to the U.S. Treasury. We voted for this
recommendation because this result was clearly required by the_
Commission’s regulations and previous presidential audits. We
regretfully conclude that our three colleagues’ failure to
adhere to these rules, and their vote against this
recommendation, can only be considered arbitrary and capricious.

I. Commission Regqulations and Procedures Required
the Clinton Committee Make a Repayment

The Commission’s regulations at 9034.1(b) limit the amount
cf public funds a candidate may receive after the nomination to
the net debt outstanding at the time a matching fund payment is
received. To arrive at this debt calculation, all public and
private contributions are subtracted from debts ocutstanding.
Any net debt remaining would increase the candidate’s



Statement of Reasons

Clinton for President Committee
by Commigssioner Joan D. Aikens,
Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

Page 2

entitlement to public funds to pay the debt. The long history
of this regulation makes it clear that it was designed to

encourage the payment of campaign debts, to the extent possible,
with private contributions.l/

Commission regulations at part 9003.3(a){1)(iii} also
clearly state: Contributions that are made after the convention
but which are designated for the primary election, and
contributions that exceed the contributor’s limit for the
primary election may be redesignated for the legal and
accounting compliance fund if the candidate obtains the
contributor’'s redesignation in accordance with 11 C.F.R. 110.1.
Contributions that do not exceed the contributor’s limit for the
primary election may be redesignated and deposited in the legal
and accounting compliance fund only if:

. - . (M) The contributions represent funds in excess of any

amount needed to pay remaining primary expenses;...

i/ The requirement at 11 C.F.R. § 9034.1(b) that private
contributions be used to pay a committee’s debts was recently
upheld in Lyndon H. LaRouche; LaRouche Democratic Campaign ‘88
v. FEC, 28 F.3d 137 (D.C. Cir. 1994). 1In LaRouche, the Court
stated "the language (of 9034.1(b)) would appear to be
dispositive. A candidate is entitled to receive post-DOI
matching payments so long as net campaign obligations remain
outstanding, and the regulation defines a candidate‘s remaining
[NOCO} as the difference between the amount of his original NOCO
and the sum of the contributions received...plus matching funds
received... Whenever the sum of his post-DOI receipts equal the
amount of his NOCO-whether those receipts be in the form of
private contributions or matching payments from the public

fisc - his entitlement to further matching payments comes to an
end. Even if we were to find the regulation ambiguous, which we
do not, we would still have to accept the Commission’s
interpretation of section 9034.1(b) unless we found it plainly
inconsistent with the wording of the regulation, which it is
not. 28 F.3d at 140 (emphasis added).
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{D) The contributions have not been submitted for
matching.

(emphasis added:!.

This regulation was approved on a 6-0 vcte by the
Commission after the 1988 election cycle when a similar igsue
arose in the Dukakis audit. This regulation was designed to
more clearly state the consistent position taken by the
Commission from the first publicly financed election in 1976.
in noting the need for this clearer regulation, Commissioner
Thomas pointed cut during the Dukakis audit that:

On its face, the (former) regulation would seem to allow
the redesignation of post-primary designated contributions
if the primary would have a2 debt afterward. However, it

+. -would -be inconsistent with- the Commission*s congressional
mandate to allow a committee to, in essence, create debt
that would lead to entitlement for post ineligibility
matching funds. 1In other words a committee should not be
able to claim a2 net debt and hence entitlement to post
ineligibility matching funds if it dissipated its
permissible primary contributions to do so. Taken to its
extreme, a committee could redesignate all of its unmatched
contributions ... and unnecessarily create a huge deficit
with a resulting claim for matching funds.

The current language of 9003.3(a}{l){ili) pertaining to
redesignaticn of post-primary designated contributions,
effective April 8, 1987, evolved from a somewhat similar
provision in the previous version of 11 C.F.R. 9003.3.
However, the pricor versicon made clear that such
redesignaticns were permissible only if the primary
committee retained sufficient funds to pay its

remaining debts.

Contributions which are made after the beginning of the
expenditure period but which are designated for the primary
election may be deposited in the legal and accounting
compliance fund: provided that the candidate alresady
sufficient funds to pay any outstanding campaign
obligations incurred during the primary campaign...

[11 C.F.R. 9003.3(a)(13(iii) (effective July 11, 1983).}

-
ias
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Though the current language did not retain this protective
phrasing, there appears to have been nc intent to alter
the prior approach. ... Indeed, as noted, it would be
contrary to public policy to alliow the creation of debt and
the consegquent entitlement to post ineligibility matching
funds. Accordingly, the Committee should be permitted to
redesignate and transfer-out to the GELAC only so much of
the contributions as would not leave the Committee in a
net debt position. The remaining amount in gQuestion, ...
cannot be redesignated and transferred-ocut, must be repaid
by GELAC, and must therefore be included in Committee’s
cash on hand figure.l/

in order %to clarify any ambiguity that may have occurred
during the 1888 Presidential audits, the Commission revised its
=3 Presidential regulations for 1992 to make absolutely clear that
.  __public and private money be used for debt retirement, and that
~ there is limited permissibility and several prerequisites for
any redesignation of private funds. See 11 C.F.R. 9003.3(a)(1)
(iii) and 9034.1(b).

II. Application of These Rules to the Clinton Committee

By splitting 3-3 on two repayment motions, the Commission
failed to apply these regulations to the Clinton Committee. For
example, there is no question that on the date of ineligibility
{i.e., the date of Clinton’s nomination, July 15, 1992}, the
Committee had a debt of over $7 million. Solicitations prior to
July 15 had clearly solicited funds for the primary campaign and
all contributions received were made payable to the Primary
Committee, and deposited into the primary account. Those
solicitations reminded the contributor that the contribution
could be matched, 1In fact, the last primary solicitation sent
on July 17, which solicited funds to retire the primary debt,

again reminded the contributor that the contribution could be
matched. 3/

2/ Quote of Commissi
Report on the Dukakis

Commission 6-GC.

oner Scott Thomas from the Final Audit
for President Committee, approved by

3/ Subsequent solicitations were mailed for
the General Electicn Legal and Accocunting
(the GELAC). Those contributions are not

contributizns to
and Compliance Fund
at issue here.
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Contributions deposited by the Primary Committee from
these solicitations totaled $5,863,410 between July 16 and
October 2, 1992. 1In that same time frame, the Committee
submitted final matching requests totaling $6,046,107. The
Committee received this inflated amount because they did not
apply all of their private funds to their net outstanding
campaign obligations. Instead, the Primary Committee sought
redesignations from their contributors and transferred
$2,444,557 to the GELAC. This is in direct contravention cf the
Commission’s regqulations governing matching funds. 9034.1(b).

In other words, the Committee took contributor checks
directly in response to primary solicitations, deposited them
into the primary account and submitted $2,600,519% for matching
funds while at the same time taking other contributions from the
same solicitations and, claiming they were intended for the

In the Final Audit report, the Audit Division correctly
recommended that the candidate had exceeded his entitlement to
further matching funds as of the date on which private
contributions and matching funds could have retired all debts.
This was in accord with the previocusly cited public funding
regulations, their Explanation and Justification, and the
Presidential Compliance Manual. The amount the Audit Division
calculated the Committee received in excess of its entitlement
on this issue was over $2.9 million. The Audit Division
recommended this amount must be repaid to the U.S. Treasury.
The Office of General Counsel fully concurred with this
recommendation.

In discussing this finding, our colleagues argued that
because of the general redesignation language at 11 C.F.R.
§ 110.1 and the fact that the Committee had received
redesignations from many of the contributors, that we should

recognize the "contributors’ intent"” and allow the Committee to
transfer the funds to the GELAC.

We believe their analysis is faulty in that it fails to
take into account the specific language of the regulations
concerning outstanding debts from a Presidential primary at
§5 9003.3{(a}(1}(iii) and 9034,1(b).
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However, our colleagues’ and the Committee’s argqument went
even farther than simple redesignation. They argued that thege
contributions were not specifically designated for the Primary
in the first place but were intended for the GELAC despite the
fact that some of these contributions were sclicited by the
Primary Committee to retire primary debt; and all specifically
indicated on the solicitation that the contributions wers
matchable; and the checks were made to the order of the Primary
Committee and were deposited in a Primary Committee account.

The result of the Commission’s failure to appreve Audit’s
recommendaticn left us in the impossible position of accepting
the Committee’s argument that contributions deposited after the
convention were not primary contributions, but rather were
undesignated contributions received after the primary election,
and pursuant to 11 C.F.R. 110.1 were automatically general

ion contri pite the
fact that contributions receéived as part of the same e
solicitations were in fact deposited by the Primary Committee
and matched with public funds!

Fellowing the 3-3 split on the Audit’s recommendation,
which had the effect of calling these funds contributions for
the GELAC, the General Counsel and Audit Division recommended
that the funds received after the DOI that were matched should
be declared ineligible for matching because (as our colleagues
had just argued) they too were not designated for the primary.
This recommendation was made because the contributions
transferred by the Clinton Committee to the GELAC and the
contributions that were retained by the primary committee and
submitted for matching were indistinguishable in every way:
they were sclicited by the same mailing, mailed to the same
address, made payable to the same committee and received at the
same time. This motion recognized that if some of these
contributicns were not designated for the primary, %hen none
were, Accordingly, the Committee would have had to make a
repayment of the amount that was mismatched with public funds.
Incredibly, this motion aliso failed on a 3-3 partisan split.
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And so the Committee has it both ways. Contributions the
Committee received after the conventicn were considered primary
contributions that were matched with public funds used to pay
primary debts, while other contributions also received after the
convention from the same solicitations were considered

undesignated or redesignated to the GELAC -- all at the whim of
the Committee.

We see no legal or logical way that these post convention
contributions can be both matchable primary contributions and at
the Committee's discretion also be undesignated contributions
to the GELAC. Such a scheme allowed the Clinton Committee to
manipulate its cash balance and debts to receive public money
to which it was not entitied. 1In its 19 year history, the
Conmission has never tolerated such a resuit. The Commission’s
failure to demand repayment of this public meney is inconsistent
with Commission precedent and squarely at odds with the plain

‘language of the statute and regulations, is arbitrary and =

capricous, and contrary to law. Failure to approve either of
the two motions completely undermines the integrity of the
Presidential Public Punding system and will place this agency in

an untenable position in trying to enforce the law in future
elections.

III. The Clinton Committee’s Real Entitlement to Public Money.

In their Statement of Reasons, Commissioners McGarry,
McDonald and Thomas make the extraordinary statement that their
votes to block repayment actually "furthers the public financing
concept” (emphasis in original) because it pumps more taxpayer
money into the Clinton campaign than the rules allow. Their
argument is that if public financing is good, then more public
financing must be better. This philosophy, of course, turns
Congress’ limited public financing statutes for the primaries
and the Commission’s audit rules upside down: for in every
Presidential audit, until this one, the Commission has sought to
protect taxpayer funds by requiring Committees prove they were
fully entitled to the matching funds they received.
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by Commissioner Joan D. Aikens

Commissicner Lee Ann Elliott and

Commissicner Trevor Potter

We believe that, at a minimum, Congress should be consulted
before the Commisgion turns a conditicnal grant of public funds
inte a flat entitlement for maximum financing. Furthermore,
such a drastic change of course should be subject to the notice
and comment and other protections of a rulemaking. Finally, it
is grossly improper to adopt such a free-spending standard for
only one candidate {the current President of the United States),
while every other campaign in the same cycle has been held to a
different and stricter rule. Such a singular and capricious
result is inappropriate and does nct "further™ the concept of
public financing. Instead, it dest:icys the public’'s confidence
that its money will be audited in a non-partisan manner and the
rules scrupulously followed when it is given to any presidential
campaign.
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FEDERAL ELECTION COMMISSION

WASHINCTON D C 0363

Statement of Reasons
Final Audit Report of the Clinton for President Committee
Commissioners Joan D. Aikens, Lee Ann Elliott, Trevor Potter

On December 15, 1994, the Federal Election Commission
considered the Final Audit Report on the Clinten feor President
Committee. Unfortunately, a major recommendation in this Report
-~ that required the Clinton Committee to make a substantial
* : repayment of taxpayer funds was blocked by three Commissioners,

This unprecedented action involved the Clintcn Committee’s
receipt of matching funds from -the U.S. Treasury in excessg of
ST et T jtsentitlensnt. The Commis¥ion’g Addit pivision found, and thé

General Counsel agreed, that the Clinton Committee improperly

o~ diverted over a million dollars in private contributions from
the Primary Committee to a separate "legal and accounting fund"
— for the General Election. However, the law requires these

_ private contributions be used to pay the remaining debts of the
~ primary committee.

The effect of this impermissible transfer was to

g artificially inflate the Primary Committee’s debt. This caused
the U.S. Treasury to make an overpayment of taxpayer funds to

iy - the Comzittee to cover that debt. Accordingly, the Audit

R Division and General Counsel recommended the Committee repay

S $2.9 million to the U.S. Treasury. We voted for this
recommendation because this result was clearly required by the
Commission’s regulations and previcus presidential audits. We
regretfully conclude that our three colleagues’ failure to
adhere to these rules, and their vote against this
recommendation, can only be considered arbitrary and capricious.

I. Commission Regulations and Procedures Required
the Clinton Committee Make a Repayment

The Commission’s regulations at 9034.1(b} 1limit the amount
of public funds a candidate may receive after the nomination to
the net debt ocutstanding at the time a matching fund payment is
received. To arrive at this debt calculation, all public and
private contributions are subtracted from debts outstanding.
Any net debt remaining would increase the candidate’s
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entitlement to public funds to pay the debt. The long history
cf this regulation makes it clear that it was designed to

encourage the payment of campaign debts, to the extent possible,
with private contributions.l/

Commission requlations at part 9003.3{(a}{1)(iii}) also
clearly state: Ccntributions that are made after the convention
but which are cdesignated for the primary election, and
contributions that exceed the contributor’s limit for the
primary election may be redesignated for the legal and .

" accounting compliance fund if the candidate obtains the.
contributor’s redesignation in accordance with 11 C.F.R. 110.1.
Contributions that do not exceed the contributor’s limit for the
__primary election may be redesignated and deposited 1n the legal

" ‘and ac¢counting’vompliance £und.only if:s R

(A) The contributions represent funds in excess of any
amount needed to pay remaining primary expenses;

LY

1/ The requirement at 11 C.F.R. § 9034.1(b) that private
contributions be used to pay a committee’'s debts was recently
upheld in Lyndon B. LaRouche; LaRouche Democratic Campaign ’88
v. FEC, 28 F.3d 137 (D.C. Cir. 19%94). 1In LaRouche, the Court
stated "the language {(of 9034.1(b)) would appear to be
dispositive. A candidate is entitled to receive post-DOI
matching payments 80 long as net campaign obligations remain
outstanding, and the regulation defines a candidate’s remaining
[NOCO) as the difference between the amount of his original NOCO
and the sum of the contributions received...plus matching funds
received. “Whenever the sum of his post-— DOI receipts equal the
amount of his NOCO-whether those receipts be in the form of
private contributions or matching payments from the public

fisc - his entitlement t to further matching payments comes to an
and. Even if we were to find the regulation aEBiguous, which we
do not, we would still have to accept the Commission's
interpretation of section 9034.1(b) unless we found it plainly
inconsistent with the wording of the regulation, which it is
not. 28 ¥.3d at 140 (emphasis added},
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(D) The contributions have not been subnmitted for
matching.

(emphasis added}.

This regulation was approved on a 6-0 vote by the
Commission after the 1988 election cycle when a similar issue
arose in the Dukakis audit. This regulation was designed to

. more clearly state the consistent position taken by the

Commission from the first publicly financed election in 1976.
in noting the need for this clearer regulation, Commissioner
Thomas pointed out during the Dukakis audit that:

:,J-,On?its"facelﬁ;gg;jggqycr)jfegnlattow wouidvceelfto‘aLlow

the redesignation t:vff;.u:zn:’f-'ij}':'i’i:i’t":r{‘t.’n’e's'i;”c;n‘aﬂ:ecl*ccn'xtnr.’a:l:n.ﬂ:it.:ms--——r——r—-i

if the primary would have a debt afterward. However, it
would be inconsistent with the Commission’s congressional
mandate to allow a committee to, in essence, create debt
that would lead to entitlement for post ineligibjlity
matching funds. 1In other words a committee should not be
able to claim a net debt and hence entitlement to post
ineligibility matching funds if it dissipated its
permissible primary contributions to do so. Taken to its
extreme, a committee could redesignate all of its unmatched
contributions ... and unnecessarily create a huge deficit
with a resulting claim for matching funds.

The current language of 9003.3(a)(1l)(iii) pertaining to
redesignation of post-primary designated contributions,
effective April 8, 1987, evolved from a somewhat similar
provision in the previous version of 11 C.F.R. 9003.3.
However, the prior version made clear that such
redesignations were permissible only if the primary
committee retained sufficient funds to pay its

remaining debts.

Contributions which are made after the beginning of the
expenditure period but which are designated for the primary
election may be deposited in the legal and accounting
compliance fund: provided that the candidate already has
sufficient funds to pay any outstanding campaign
obligations incurred during the primary campaign...

(11 C.F.R. 9003.3(a)(1)(iii) (effective July 11, 1983).]



- eXample, there is no guestion that 6n the date of ineligibility

Statement of Reasons

Clinton for President Committee
by Commissioner Joan D. Aikens
Commissioner Lee Ann Elliott and
Commissioner Trevor Potter

Page 4

Though the current langquage did not retain this protective
phrasing, there appears to have been no intent to alter
the prior approach. ... Indeed, as noted, it would be
contrary to public policy to allow the creaticon of debt and
the consequent entitlement to post ineligibility matching
funds. Accordingly, the Committee should be permitted to
redesignate and transfer-out to the GELAC only so much of
the contribuzicns as would not leave the Comrmittee in a
net debt position. The remaining amount in guestion, -...

© - ¢annot be redesignated-and transferred-out,. must be repaid

by GELAC, and must therefore be included in Committee’'s
cash on hand figure.2/

I ordqr ta qlarify any amb1guity that may have ocgcurred

;durzng ‘the 1988 ‘Presidential "audith; the Gommission revised its

Presidential regulations for 1992 to make absolutely clear that
public and private money be used for debt retirement, and that
there is limited permissibility and several pre:equisites for

any redesignation of private funds. See 11 C.F.R. 9003.3(a)(1)
(iii) and 9034.1(b).

IX. Application of These Rules to the Clinton Committee

By splitting 3-3 on two repayment motions, the Commission
failed to apply these regulations to the Clinton Committee., For

(i.e., the date of Clinton’s nomination, July 15, 1992), the
Committee had a debt of over $7 million. Solicitations prior to
July 15 had clearly solicited funds for the primary campaign and
all contributions received were made payable to the Primary
Committee, and deposited into the primary account. Those
solicitations reminded the contributor that the contribution
could be matched. 1In fact, the last primary solicitation sent
on July 17, which solicited funds to retire the primary debt,

again reminded the contributor that the contribution could be
matched.3/

2/ Quote of Commissioner Scott Thomas from the Final Audit

Report on the Dukakis for President Committee, approved by
Commission 6-0.

3/ Subsequent sclicitations were maiied for contributions to
the General Election Legal and Accounting and Compliance Fund
(the GELAC). Those contributions are not at issue here.
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Contributions deposited by the Primary Committee from
these solicitations totaled 55,863,410 between July 16 and
October 2, 1992. 1In that same time frame, the Committee
submitted final matching requests totaling $6,046,107. The
Committee received this inflated amount because they did not
apply all of their private funds to their net outstanding
campaign obligations. Instead, the Primary Committee sought
redesignations from their contributecrs and transferred
$2,444,557 to the GELAC. This is in direct ceontravention of the
Commission’s requlations governing watching funds. 9034.1(b}.

In other words, the Committee took contributor checks
directly in response to primary solicitations, deposited them

—~into the primary accaunt.and.submitted $2,600,519 for matching

funds while at the same tige taking other contributiond from the
same solicitations and, claiming they were intended for the

GELAC, transferred them to the Legal and Accounting Compliance
Pund.

In the Final Audit report, the Audit Division correctly
recommended that the candidate had exceeded his entitlement to
further matching funds as of the date on which private
contributions and matching funds could have retired all debts.
This was in accerd with the previously cited public funding
regulations, their Explanation and Justification, and the
Presidential Compliance Manual. The amount the Audit Division
calculated the Committee received in excess of its entitlement
on this issue was over $2.9 million. The Audit Division
recommended this amount must be repaid to the U.S. Treasury.
The Office of General Counsel fully concurred with this
recommendation.

In discussing this finding, our colleagues argued that
because of the general redesignation language at 11 C.F.R.
§ 110.1 and the fact that the Committee had received
redesignations from many of the contributors, that we should
recognize the "contributors’ intent” and allow the Committee to
transfer the funds to the GELAC.

We believe their analysis is faulty in that it fails to
take into account the specific language of the regulations
concerning outstanding debts from a Presidential primary at
§§ 9003.3(aY(1)(iiiy and 9034.1(b),
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Bowever, our colleagues’ and the Committee’'s argument went
even farther than simple redesignation. They argued that these
contributions were not specifically designated for the primary
in the first place but were intended for the GELAC despite the
fact that some of these contributions were sclicited by the
Primary Committee to retire primary debt; and all specifically
indicated on the solicitation that the contributions were
maztchable; and the checks were made to the order of the Primary
Committee and were deposited in a Primary Ceommittee account.
‘The result of the Commission’s failure to approve Audit’s
recommendation left us in the impossible positicn of accepting
the Committee’s argument that contributions deposited after the
convention were not primary contributions, but rather were
undésignited - contribution® -raceived after the primary slection,
and pursuant to 11 C.F.R. 110.1 were automatically general -
election contributions. This apparently holds true despite the -
fact that contributions received as part of the same

solicitations were in fact deposited by the Primary Committee
and matched with public funds!

following the 3-3 split on the Audit’s recommendation,
which had the effect of calling these funds contributions for
the GELAC, the General Counsel and Audit Division recommended
that the funds received after the DOI that were matched should
be declared ineligible for matching because {(as our colleaques,
had just argued) they too were not designated for the primary.
This recommendation was made because the contributions
transferred by the Clinton Committee to the GELAC and the
contributions that were retained by the primary committee and
submitted for matching were indistinguishable in every way:
they were solicited by the same mailing, mailed to the same
address, made payable to the same committee and received at the
game time. This motion recognized that if some of these
contributions were not designated for the primary, then none
were. Accordingly, the Committee would have had to make a
repayment of the amount that was mismatched with public funds.
Incredibly, this motion also failed on a 3-3 partisan split.
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And so the Committee has it both ways. Contributions the
Committee received after the convention were considered primary
contributions that were matched with public funds used to pay
primary debts, while other contributions also received after the
convention from the same solicitations were considered

undesignated or redesignated tc the GELAC -- all at the whim of
the Conmmittee.

We see no l=2gal or logical way that these post cenvention
contributions can be both matchable primary contributions and at
the Committee’s discretion also be undesignated contributions
to the GELAC. Such a scheme allowed the Clinton Cocmmittee to
manipulate its cash balance and debts to receive public money

“to-which it was not entitied. .In its 19 year history, the

Commission has never tolerated such a result. "The"CamnissionLéu

failure to demand repayment of this public money is inconsistent -

with Commission precedent and sguarely at odds with the plain
language of the statute and regulations, is arbitrary and
capricous, and contrary to law. Failure to approve either of
the two motions completely undermines the integrity of the
Presidential Public Funding system and will place this agency in

an untenable position in trying to enforce the law in future
elections.

III. The Clinton Committee’s Real Entitlement to Public Money.

In their Statement of Reasons, Commissioners McGarry,
McDonald and Thomas make the extraordinary statement that their
votes to block repayment actually "furthers the public financing
concept” (emphasis in original) because it pumps more taxpayer
money into the Clinton campaign than the rules allow. Their
argument is that if public financing is good, then more public
financing must be better. This philosophy, of course, turns
Congress’ limited public financing statutes for the primaries
and the Commission’s audit rules upside down: for in every
Presidential audit, until this one, the Commission has sought to
protect taxpayer funds by requiring Committees prove they were
fully entitled to the matching funds they received.
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We believe that, at a minimum, Congress should be consulted
before the Commission turns a conditional grant of public funds
into a flat entitlement for maximum financing. Ffurthermore,
gsuch a drastic change of course should be subject to the notice
and comment and other protections of a rulemaking. PFinally, it
is grossly improper to adopt such a free-spending standard €or
only one candidate (the current President of the United States),
while every other campaign in the same c¢ycle has been held to a
different and stricter rule. Such a singular and capricious
result is dnappropriate. and. does net "further” the concept. of ..
public financing. Instead,. it destroys the public’'s confidence
that its money will be audited in a non-partisan manner and the.

“‘rules scrupulously followed when it is given to any presidential

campajign. .
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