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I think it is wonderful.

CHAIRMAN MCDONALD: Save some.

MR. KENTON:

•

COMMISSIONER JOSEFIAK: 1 1 m trying to give you -­

you were very helpful to us in trying to give us a feel for

:!..

!,
how you operate.
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(Laughter. )

COMMISSIONER JOSEFIAK: I would like to give you

9 I some impressions of how we operate under this law. For

10

11

12

13

. example, when we get a request like the Gore request, and I

.!
:! think there really is a fundamental difference between the
"

1: concepts that you are brinqinq to us today and the Gore
,..
,. opinion, because What we are dealing with was an
"..

18 " continues to treat fund-raising letters as 100 percent

14 :. advertisement that had, Whether you aqree or disagree, and

15 Ii the majority aqreed, a fund-raising solicitation with the
'i
!I

16 'i ad, a specific, self-contained advertisement.

17 And you were riqht in the past and the Commission

., allocable to this fund-raising exemption, and fund-raising...
it

ACE-FEDERAL REPOR TER~. Isc.

The question that we had:

And the question that the commission faced in

that advisory opinion was:

You have an advertisement. There is no questionI
I'

II. that the advertisement was there for political reasons, to
I.
"iI qet support for the candidate.
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Did • taq line ~t aaka for money somehow].
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• •

I. ~ri9ger a tund-rai.inq exemption?

33

..

3 j1
'I
I

4 H be?,

And it it did, what kind of percentage should it

I,
\I

And we sat and argued, privately and publicly, as

6 II to the percentages and came to the conclusion based on our

"7 I! precedent in other kinds ot situations that if you were
,I

8 I doing two things in an ad, you should be able to take 50/50.

9 II

!i Hopefully, the regulations will clarify that, aa you say.
IO

Whether that will be

Was that totally rigbt? Was that totally wrong?

And we did

So we made a decision.

And we bend over backwards in those situations underthat.

:!
'; We had to make a jUdgment based on a request.

il
(I
"I: the history of our exemptions, and also under the,

Ii limitations of the State by State limits that we discussed
·1

".: earlier.
'I

II
JI
:1
II there for the next Presidential Election? God. only knows.
II

10
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0: 18 We had situation. from the '84 elections where we felt that
I.

19 j' ve plugged up some of theae holes, and we gave some

20 information to potential candidate. regarding telephones, I

21 believe, becau.e that vas a big issue in '84, which

22 . telephone calls had to be attributed to the State and which

23 II to the national overhead costa.
!l

24 II I thought ve handled that. So ve thought ve

II,25 plugged up that problem, and then you raise another problem.
'.
I

•.,

I
:1,.

!I
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to

;' well, wa uaaCS backup frOll that material to go out and

~: better for me aa far aa why we should make thia exception :

-:

34

We're always trying to

Or are you auggesting that every piece of

~'
\~.'~~.

So I ~ink Commisaioner Elliott said that we are ~

Here you are asking us to go beyond that concept

and look at backup material.

The question I have for you is:

Maybe you can explain telemarketing a little

this kind of case.

whether that i. 48 hours. Whether it i. three weeks or six

acmt.ha, ahould there be a c:ut-otf?

And the follow-up question I bave on that:

Based on your experience in the ~elemark.tin9

look a~ the laa~ election and ~rying to adjua~ our

requla~ion. accordingly.

But we've always in the fund-raising exemption

,I

.j

:! .olicit monies atter the fact. Whether it is 24 hours,
I

..
ii area, we're always dealing with one specific piece of

;j
';

i,
II
:'·.,

:1
~ political material .hould be capable of the fund-raising

, exemption a. long a. the campaign comes to us and says,

H .itc~tion in Iowa, when you sent the letter asking for money
i'..
:: based on the phone calls in Iowa, was it just during the·

·I..
I •,. alwaya aort o~ back-peddling here.

material, Whether it is a letter, Whether i~ ia an

:: advertisement.
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And, yet, und.er the language in the reg, in
I'I:

is exempt.

MR. KENTON: Let me try to address those

..
11

I questions it I might, Commissioner, in order.

First ot all, you point out that with respect to

the direct mail, you said -- or the Gore exemption -- that

I you were dealing with one piece of advertisement.

I don't thi~ that ia exactly so. With respect

to direct mail in particular it i. not juat the direct mail

piece that you exempt, but the purchase ot the vendor list
I'

i:

r

That is not just the piece ot advertising -- you

I. could easily go in - the audit team could easily go into a

direct mail operation anet say, okay, the letter is exempt,

but the purchase of the vendor list is not exempt. That is

a ditferant transaction.

So it i. not just the advertisement in the direct

..11 that i. exempt. It is the purchase of the vendor list,

Ii and. that is a totally separate transaction. It could easily

i! be allocated. It could be separated out by the audit team.
"

.: connection with or associated with fund-raising, the
I.

Of..

:j . 35

1",Iova caucuse.? Or cUe! you ~p after the tact and ask for

!f .oney, in other woret., to help pay some other bills?

In other words, was it strictly political trom

I! the Iowa sense, or were you asking tor money atter the Iowa

caucuses were over and after the selection had been made?

0.~J.....~;.:) 01 01
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2 So I don't think that your comment with respect

3 to the unified ad really holds with respect to direct mail.

36
..:,

II

i: ,purchaae of the vendor liat .~. a fund-raising coat.1

~ :) 01 01

BLW/bc

4 COMMISSIONER JOSEFIAK: It is more in line with

5 the Gore Advisory Opinion. And Whether it was subject to

6 the 50 percent rule.

7 The other question is the 100 percent allocation.

a And, certainly, we would, as your statement suggests, we

9 would count in there postage, et cetera.

o

"'"
C
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13

14

15

16

17

la

But I think that you can trace that back to a

tinal combination into one piece. What you're asking us to

do, I think, and I want your comments on this, is to say:

Okay, if I put out a strictly political direct

mail piece, or if I bUy a list strictly tor a piece of

political mail that is not tund-raising at all, that,

somehow, after the fact, I can.say that allot those costs

attributed were tor something else. It was not tund­

raising, because I'm using it atter the fact for fund-

19 raiaing, should be allocated to tund-raising.

20
":i
I And that is where I am trying to -- 1'111 trying to

21 qat your position on that.

22 .. Ara you sayinq that telemarketing is an exception

23 to the general rule?

24 Or, are you saying that anything that i.

25 a••ociated with political material that then ia used in

oi,
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allowed the allocation for the fund-

It is not at all unusual up to the

ACE-FEDERAL RE'POR; ER~. INC.

And people, a. you maybe know, in a lot of

.
'l'he people who had indicated they had

MR. RENTON: The answer is that if -- it seems to

me that -- first of all, I think it'. an area ripe for

regulation.

I'

I continually by mail and by tund-raising - by

telephone/telemarketing.

And 80 it was used on a continuinq basis tor

II

!
"

II fund-raising.
"

\\ these campaigns, people contri})ute four or five or six or

;\.even, eiqht tim...

,limit, sometimes over the limit, if you don't catch it.
:.
:.

:1

i

But, if I were qoinq to try to write a requlation

and I accepted the premise of both the Gore decision and the

direct mail exemption, if you will, you would probably want

!\ to say that if it is reasonably promptly after. the phone

~: call, if the phone call and the mail letter that qoes out
j.
i~ are directly related to each other, if you're tryinq to

write the req, you would probably want to qat into these

:! kincU of areas, that it asked for money.

, And qoing back to your third question, that it

,
" Hampshire.
!!
Ii contributed to Pete, Whether it waa in Iowa, were solicited

,i: was used maybe on a continual basis to ask for money, we

Ii went back to the.e Iowa people until the day after New
I!

It

I~und-rai.ift9 .hould be

I 'rai.inq exemption?
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(Laughter. )

CHAIRMAN MCDONALD: Do you have a list of those?

MR. KENTON: I want to talk about that in a

"

minute. We are being held accountable in another area for

5 some 50 slow repayments of those things. Out of 42,000.

6 They want to fine us for that, too. If you can believe that

7 52, I think is the number, out of 42,000 that we didn't get

8 back within 60 days.

'"\.. . .-,., ...

~ , 01 01
;/

BLW/bc 1 ~.
II

2

3

4

9 " But the point i. that if you had made Mr.

10 I Josefiak -- excuse me.

11 " COMMISSIONER JOSEFrAK: Josefiak. commissioner

12 . Tom is fine.

13 COMMISSIONER MC DONALD: That's why I like (
~

14 McDonald. When you got down to Mr. commissioner, I knew you

15 were in trouble.

16

17

18

19

::, (Laughter. )

MR. KENTON: You have what you might think is an

enormous exemption for direct mail, direct mail into a State

asking for money i. about 90 percent political, about 10

Everybody knows that.20

21

22

23

24

25

~
'.:l percent fund-raising.

And I just don't think that this is any

different. Is that an enormous loophole into the statute?

Is that a slippery slope?

It doesn't seem to me it is because it is,

I: because as a practical matter, the big dollars into Iowa

'\
~
.\ ACE-FEDER ~L REPOR, ER~. I~c.
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You would be tar better tor political reasons to

It you were to quote, "open this up," unquote,

;
I
i
I,

ii

So it seams to m. that what you have got i.

II you've qot the toughest rule right now, or the toughest
II
il potential rule, on the program that probably has the most

~ fun4-raisinq component to it compare<! to the political
I •..
i
I

:,
~; expensive program to run for just political reasons.

,I

:t money as easily, so this is really an expensive operation

that really is targeted to tund-raising more than a direct
I'

il mail piece, which i. dirt cheap compared to this or

television, which i. even cheaper than direct mail as a way
,I,

of communicating.

So this is probably, ot the three types ot

thinq., this kind ot a proqram is probably the most tund­

raising balanced vis-a-vis political ot the three.

j
I .~to the State. are the television dollars.
I

1.

something like this tor something that might be reasonably
!I" prompt atter that, it used on a continual basis, that is a
.'", small quote "loophole", end quote if you will, compared to

;~ the Gore decision, because the big bUcks are in television.
"

" put your money in television. But television doesn't raise

The big bucks are not in this. This is an

expensive program. This is not a program -- this really

it I said 90/10 on direct mail, political versus tund-

:: raising, this is more like 50/50 because this is an

.rlr';. 01',tlVt1
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COMMISSIONER JOSEFIAK: Thank you.

MR. KENTON: And I appreciate the difficulty that

BLW/bc 1

2

3

.!I •
il. ?omponent of the three vehi.clea.
" .
a

40

..

4 the Commission haa. This is just ona of 100 anomalous

S situations in the statutes, in these regs, that the

6 Commission and its Audit Staff try valiantly to deal with,

7 and situations that are anomalous in these regs and these

8 statutes are legion.

'.0
9

10

11

12

13

CO~SSIONER JOSEFIAK: Well, this has been very
.

helpful. Commissioner Thomas and I are involved with our

own regulations committee, so I think your testimony here is

vary helpfUl. You are right.

Please, any help you can give, divine or
.'

14 otherwise, will be appreciated.

16 At least now you know Who to blame.

"

CHAIRMAN MCDONALD: I'm glad you cleared that up.

COMMISSIONER JOSEFIAK: But I am curious because

there are some of us Who feel that even though there are

state by State limits, that the fund-raising exemption at

And instead raise the limits so~I l ...t should be eliminated.

II that you wouldn't have to go through this nonsense and make

lS

17

18

19

20

21

22

23 'II.
24

""

all of these crazy decisio~.

HR.. KENTON: Good worda.

COMMISSIONER JOSEFIAK: I am curious from your

2S :1
j' perspective being representing a candidate that was trying

.\

;!

;1 ACE-FEl1ERAL REPOR ER~. lsc.
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:;. ;0 get in the proce•• without the power ot the incumbency or

I.
without the big name backing.

MR. KEN'l'ON: Or the jet.

COMMISSIONER JOSEFIAK: Or the jet. Well, I

think the Democratic opponent would have more of a problem

than the Republicans with that even as you qot further

alonq. We did even have a request I believe at one point to

see if perhaps Mr. Dukakis could qet the equivalent thereot

and perhaps that should be in the reg, the two nominees qet

government conveyance, at the least.

But that's not the way it is. But, I am curious

from your perspective, c!isreqardinq the horror .how of

dealing with State by State limits, since we have qot you

here --

MR. KENTON: Good word.

COMMISSIONER JOSEFIAK:. Do you think it is an

advantage with someone like Mr. duPont to have a limit, or

is it a disadvantaqe?

In other words, would you find it more difficult

,! to get your message acros. if you knew that, for example,

II that Georqe Bush could spend $20 million in the State of
II

Iowa and the State of New Hampshire?

Or the fact that you may be able to spend $20

million in the State of New Hampshire to use that as

.. something that could challenge the power of an incumbent.

'-it
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,j

j; were to ask me to qo to the core of the whole problem, it
:!
t'

42..

Conqress to eliminate state by State'

I am curioua from your perspective because we

Once you have so much at stake in those two

Stat.., the rest of it just kind of dominoes. So, if you

benetits to rely on.

MR. KENTON: Boy, you are really into it now.

Tho.e are well-taken comments.

The problem once aqain, if you really want to go

to~tba cora of the problem, the problem really is this

procaas Where Iowa and New Hampshire come first. That is

I the real probl...

that they have never had an amendment before them that was

really active, that I think there is a concern that if you

eliminate the limits in the States of Iowa and New Hampshiro

in particular, you're qoinq to have a blood bath and perhaps

people who were tryinq to qet in the process under a public

. financinq system, tryinq to stay within the rules and the

limits, would have even a more difficult time of qettinq

.
,I

I
I ·.it •
,I have always been askinq

" their messaqe across if someone like the incumbent, Vice­

President in this particular case, would have that access

for other reasons; namely, havinq the federal office-holder

limit. because ot the administrative niqhtmare.

But Conqre•• has been reluctant to do that. And

. I think part of the problem has been, other than the fact

~''1
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4 lot of talk about how to deal with that. The outside

5 candidates certainly don't want a national primary on one

6 day, but there have been a lot of other, I think, thouqhtful

7 ways to address this that have been discussed and argued and

8 debated, and a lot has been written about that.

That is the real problem. And there has been a

43 ~
~:-
'lS"

-': ='...
precedents .0

,,, .......
"

3

..
~1 .' 'I would probaD1y be to the ~owa and New Hampshire
;!

2 Precedents, it you will, of the other States.

! 0 01 01
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17

And I think that almost any system is better than

the one we have. But I quess you always think that the

grass is greener.

But the answer is, as a practical matter, it you

were to ask me, given the situation as it is, if I woule

rather deal with the nightmare ot the allocations or let

George Bush spend $10 million in Iowa, I'd rather have the

allocations.

COMMISSIONER JOSEFIAK: Well, I think, the bottom

18

19

20

21

22

23

24

25

line is, and where you have been very helpful, is perhaps

assuming that we are going to have the State by State

'I limits, that maybe the best way to approach it is a more

I simplistic view of the requlation in dealing with this, and
I
I'

try to set down some objective standards in certain areas

~: and people will just have to live by them whether they are

good, bad or indifferent.

And what we try to do -- it is really a case

\11_- Y
~<:F-FFDFR~l REPOI' .ER~. l'ic:



" any other lawyer.

44..
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CHAIRMAN MCDONALD: If he is here an hour, it

COMMISSIONER JOSEFIAK: ae is not from

I have been on the other side. I know What a

nightmare it 1.. It 1. a vary sensitive area.

MR. KENTON: Let ma say that, generally speaking,

it you were to ask for my advice, which is probably worth

about what you're getting ready to pay for it, that

CHAIRMAN MCDONALD: You must be different than

..'

"

"I

ii..

issue, we try to addre.. it ba.ed on what the law and

regulation. say, and how far you can go under that law and

requlation.

And knowing full well that under the Public

Financing scheme, there is a contract between the candidate

that receives the public money and us that are certifying

the public money. We say one thing and we agr.e to do

certain things, and the candidate, by aiqning that

:\

il
lo
I! .ca_ ba.i. when somebody like you come. in and raise. an
ii'
II

i ••u. that we try to address, or Mr. Gore comes in with an

I,
'.

" Washington.

. agreement, says:

By that agreement, we agree to abide by certain

spending limits. And that is our responsibility. And it is

not an easy task. And I know it is not easy from your

.. perspective to come up wit:.h these allocation formulas.

~~
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'j

II ~illl all change.

(Laughter. )

MR. KENTON: The arbitrary allocation numbers are

4 far easier to deal with rather than to have the audit stUff

5 come in after the fact and try to go in and find out how

6 much was allocated to this and how much was allocated to

7 that and try to figure out.

campaiqn staff with this nightmare of a problem of trying to

figure out the accounting on all of this.

JUilt say how much do you expect that you can do?

o
C'

8

9

10

11
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13

14

15

16

17
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19

20

21

22

They have a nightmare of a problem. Things like

the 10 percent, finance exemption, or the 20 percent, other

types of things.

Those things are arbitrary. But at least

understandable, generally speaking. So, if I were to

suggest that you qo any direction, i~ would be to make

reasonable arbitrary decisions, if you will. In other

words, 90 in and set up numbers, set up some formulae that

are easily understood, and not h~ve the audit staff and the

.:
H Pick a number. Tell u. what the number is. And everybody

III can go home.
'.

COMMISSIONER JOSEFIAJt: I thank you. Aa one

(
\

23 ., member of Conqre•• told me way back when, he said to me:

24 "Write a regulation. You may'be wrong, but at

25 ~! least it will be a regulation that people can abide by."
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MR. KENTON: I appreciate your interest •

CHAIRMAN MCDONALD: Thank you, Mr. Josefiak.

A 01 01
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..
Thank you very m~ch.

46

You have been helpful.

4 Okay, now Ooug Patton, on behalf of the House of

5 Representativ...
"

MR. PA'rI'ON: About four questions, Mr. Kenton. I

7 am sort of curious. We are talking about fund-raising in

8 Iowa, which happens to be my home State. So I am sort of
I,

9 curious to -- I do have Republican friends and Republican

10 ~; relatives as well out there, even though I am on the other
;,

11 !l side of the aial••
;'

12 "
13 I,

CHAIRMAN MCDONALD: That' 5 what's happenecl to us.

MR. PA'rl'ON: I am curious. Based upon what you

14 "said, do you have the figures on ac~ually how much money you

"15 "raised out ot Iowa and what percent of that did that

c 16

17

'I
I, comprise overall money that you raised. Percentage-wise.

D. KEN'l'ON: The answer is that we raised -- I
"

18 !. don't have the exact number

19 r MR. PAttON: Ball park, if you can.

20 ~ -f.. '. MR. KENTON: staff maybe has that nUJDber.

ACE-FEDERAL REPOR rER~. lsc.
I

a

21 $'%5,000? I mean, you know, not a lot of money, but not a

22 . little, I would say, per person. I would say this. That
;,

23 ii. per populat.ion w. had more contributors from Iowa than any

24 ;i other state in the nation, except for Delaware, aa a

25 II percentage ot the popUlation. Now those are decimal point

'I
II
II
;\

. .\.



': only for Iowa but, say, it you want further out in the

not sure if he asked this question -- so, I may be re-askinq

it -- was this fund-raising plan part of an overall plan to

raise money?

MR. KENTON: Oh, very much so. If we had been

successful in the succeeding States, we had this computer

capability to call in, target ~. people, find out what they

believed in and mail, mail, mail back to them, phone, phone,

phone, back to them, qet them to contribute two times, th=ee

time., four times.

I! MR. PA'rl'ON: Did the plan realize your bUdget

\1 expectation? Did you have a line item as to what you

thought you would rai.. out of thi. kind of a program? Not

other State in the nation, except for Delaware.

MR. PA'rl'ON: I guess that proves that they plowed

under all of the fields, corn fields. They made law fields

out of them, Field of Dreams.

MR. KENTON: I think the average contribution was

fairly low though compared to Delaware.

MR. PATTON: I think Commissioner Josefiak, I'.

41

MR. KENTON: Oh, yes. Plans we did have, in

distance.

Are you with me on:that?

As a percen'tage of the total population in Iowa,

more people have contributed to the duPont campaign than any

.,
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Wall, ye••

'l'hey wera brought up by our lawyer and ba said

MR. KEN'l'ON:

MR. PATTON: Or the lack ot exception.

MR. KENTON: I am cautious about helping, about

contributors, how much from relative., how much from direct

mail, how much from telemarketing, how much from PAC --

I, taking that bait too quiekly because I don't want to sit
,
\' here and suggest to you that I am an expert on all of the

iI rul.. and regulations of tha things. But I do remember

conversations When wa qot into tha issue••

"

I: zero. Oh, yes. And there were paraqraphs written about
=i"

:'
I

I
l" wr1~1n9. We had a 2so-paqe, campaign plan with probably a

I, '50-page tinance plan tha~ ~etail.d it out in a great deal of

that wa asked him whather the.e thinqs would be allocable
I

~ ~ Iowa, and he said, -I think it is a close call.-

I'
~ Be said, "Tha requla~ions say in connaction with

II or associated with, and I think you've qot a pretty darned
'I,.

it
i!

!j,
"'j

!!

i" your action••
II
!l

i: each of the plans.

MR. PA'l"l'ON: You mentioned this I think in your

opening statement. In your. opinion, did you rely on tha

l' requlations as to no cost associated with -- you said a :
11

ii statement in i remar"'- that -- at least I ha~ theIi your open nq hO a

;! te.linq that you relied on tha regulations a. written for

,: detail, about how much wa would get trom Delaware

I!
ji
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argument."

And so I do remember that discussion, but I can't

3 tell you that I recall sitting down myself and reading the

4 ',regulation, but it was discussed in general terms with our

5 counsel.

6 MR.. PATTON: Final question.

7 Based upon your calculations, if the Commission

8 made a determination that this is a 50 percent following,

I'

16 ,and said it was 50/50 --

lS Haig wouldn't be under if you went to all of the direct mail

What you are saying, following the quidelines of the Gore

Opinion, would this put you under the expenditure

limitation?

I mean, Alexander

I
" "

No, no, nobody would be under.

MR. KEN'I'ON: If you went to the direct mail

incident, it was all 50 percent, too?

9

10

11

12

13

14o

""o

17 MR. PATTON: No, no, I'm just talking about the

18 fund-raising program, per se.

19 MR. KENTON: I'm talking about the direct mail.

20 Are you talkinq about the telemarketing ---

21

22
I
"

MR. PATTON: The telemarketinq segment.

MR. KENTON: If the whole thinq were made -- now
"

23 !: what you bave done is -- assuming they are equal costs -- we
oo

24 admitted were -- we didn't allocate. Excuse me. Two we

2S
I

!I
I allocated to Iowa. There were four left.,
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Does that. take into consideration
MR. PA~N:

The statf gave us.~ne ot the tour, so that is

HR. KENTON: The former comptroller of the

campaign, down here at his own expense today, advises me

that. SO percent of the whole thing we would be under.

HR. PATTON: tt'hank you.

But, if you went back and tried to gobble up

everything, if you put back on the table all of the ones

that are off the table, we would be over.

I~

\iII the 20-4ay exemption then?
..

MayDe --
CHAIRMAN MCDONALD: I think you're. going t.o have

to have a discussion with folks immediat.ely behind you. I

have no idea what the answer is.

three out. of six. So I que•• t.he answer is it would be

about t.he same. They said three out of six. And we are

saying six out. of six. If you t.ook six out. of six and made

them SO percent, I think you would be back to the same

place. My math may be. MayDe there's a proDlem with my

math.

(counsel conferring.)
MR. KENTON: If you provide t.he 50 percent for

the three in question, we would be under. Yes. If you

apply the SO percent for the three in question, we would be

. under.

,I
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interpretation was a broad interpretation of both the

51

--. '. . ' ..-

Thank you, Mr. Kenton •

..
Thank you, Mr. Ch~irman.

~ with the State by State limia.
!!
!:
Ii
il
:! statute and the regulations.

statute and of the regulations there~der.

I think it is my jUdgment that the Commission is

faced with a surely simply stated issue, and that is whether

or not it wishes to give an even broader interpretation, I

quess, to the rules and the statute than it gave under the

The Commission, a. the Chairman noted and others

:1 have noted, has said repeateclly that it is not satisfied

And as we know, the Gore

CHAIRMAN MCDONALD: Thank you.

Thank you, Mr. Patton.

Dave Gartner for the 0.5. Senate.

MR. GARTNER: Thank you for coming. I agree that

it is important to air matters such as this when people have

strong feelings about them.

First of all, let me just say that I think the

Commission's staff, and I am referring to the Office of

General Counsel and the Audit Staff, has done a good job in

coming forward to the commission with its recommendations.

Baving said that, however, I will .hasten to add

that, in my judgment, they have come forward with

" recommendations based on a very strict interpretation of the

4
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7 I want to thank you, a. the other Commissioners

8 "' have, tor coming here and making a very good ca.e tor your

argument was very well-presented.

Thank you, Mr. Chairman.

CHAIRMAN MCDONALD: Thank you, Mr. Gartner.

Let me a.k the witnesa -- would you like a fivr

candidate. I think you did a good job and I think your

3 place the expenditure. under the Iowa limits.

4 I think that the question really betore the

5 Commis.ion is whether or not it wishes to place that broad

6 interpretation on it.
':

9

10

11 .'

12

13

~ o 01 01 r
. 52 ~/':.

F,,.~;

".l: 'BLW/bc 1 ,ii I think they ar~ both written in such a way that.
2 :, they probably could be interpreted to allow or not takeII

14 minute break? You don't want to take a short break?

,- i16 !; Mr. Cha rman.
I

o
........

o

15
.: MR. KENTON: It you would like to take a break,

17

18

19

20

"..
CHAIRMAN MCDONALD: 1 1m in a position Where I can

always take a break.

(Laughter. )

CHAIRMAN MCDONALD: Whether you are here or gone.

21 It'. entirely up to you.

22 MR. KENTON: I would prefer to continue until the

23 bitter end.

24 (Laughter. )

25 II
:1
\I

:l
II

CHAIRMAN MCDONALD: You have been here betore,
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~ terms, aa I recollect, Mr. Noble. It didn't talk about how

. many phones, and it was not that specific. But it did talk

Ial>o\rt. the. general direct mail telephone type of plan. And

thara vaa a number in the budget that I recollect aa to how

'; INch thia waa going to rai.e. I c10n I t remember what the

II number waa..,
it
:1 The number of $200,000 sticks in my brain, or
:1
lj maybe $500,000. Maybe that includes 80me other things.
'I

.1

•

53..

No, air, I haven't.

MR. NOBLE: That'. why they make me nervous.

(Lauqhter. )

MR. NOBLE: You referred to the plan before. Tbe,

MR. KENTON: The written plan, aa I recollect,

talked about a telemarketing direct mail program in general

campaign had a written plan about fund-raising.

Was this specific proqram mentioned in the

written plan?

of ua.

CHAIRMAN MCDONALD: Larry Noble.

MR. NOBLE: '!'hank you, Mr. Chairman•

Thank you, Kr. Kenton.

And also for your kind words. They always make

me nervous, but thank you.

CHAIRMAN MCDONALD: They always surprise the rest

•1

'.

Ii

II
Ii: .k.ven't yOU?'.:1
ij MR. KENTON:

l'..
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I of time.

. be right before -- 24 hours, 48 hours, a reasonable amount

!'
I' really a question of whether we would expand on the Gore

opinion.

I may disagree with you a little about the Gore

opinion. It at least deals with a finite matter. What it

!I if nally came out with is one public advertising.

It should

54

And then

..

I agree with Mr. Gartner. This is

Here what you would be dealing with is a number

And a number of them Which;'\

can you give me an idea of what factors you would

one of thea, you mentioned, was timing.

bringing them all into one fund-raising umbrella.

~is is out of the $7 mi11io~ budqet.

MR. NOBLE: Going back to the Gore Opinion, and I

look at?

of thinq. that 90 to the public.

One of the problema i. to try and find after the

Gore opinion some briqht line or some way that we can figure

out where we would stop on this.

think Mr. Gartner

'I
r,I

'1

;.

:'.:

'(

!I,.
..

I think there would be an argument there that

while we were building up for months to create this list of

.' people we would then later hit for money, do you have any

.1
II suggestions on where we can draw a line at that point?I.
"'I. MR. KENTON: As I say, this is all a slippery

III slope type of thing. In coming back to the limitation

~~

:. did not mention specifically fund-raising.
ii
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And thi. ia a very time-consuming, hardware-

" under the Gore decision. If you're talking, as I say, about

loophole. and the ability to pour dollars through loopholes,

the Gore decision is a far bigger loophole than, it you

55"
.j,
~ i ••u.. of Ma. Aikena, you could draw the line, once aqain

I coming back to Commis.ioner Tom's comments, I don't care

where you draw the line. Draw the line and tell us. Forty­

eight hours is probably too quick. But six month. is

probably too long.

I think that it ought to be reasonably promptly

after the phone call, even if it went out -- it I were to

draw on the requlation, just based on my experience, seven

days, maybe, it might be a reasonable rule if you were

looking at it in the future.

I think another type of test, if you would, is

that it be targeted, it be specifically targeted to

individuals. And that as the telemarketing programs are,

you are saying an extension of the Gore decision.

I think that this really comes just kind ot just

,.

n driven, computer-driven type of an operation which is not as

easy to pour dollars into, although it can be expensive.

" But, certainly, not compared to television.

will, to grant an exception, grant an exception such as this
I'

'I because of the ability to pour millions of dollars into
II
II televi.ion.
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It it vere targeted to individual., that it..
specifically identified issue., if those issue. were then

used within .even day., for example, to follow up and make a

4 'I fund-raisinq appeal based upon the information solicited or

5 elicited from the telephone call, that I just don't see how

6 ': that i. different than purchasinq a vendor list in a direct

7 mail effort.

: 0 01 01 j'
BLW/bc 1 il

1/
2 :1

3

8 MR.. NOBLE: But doesn't that define a Whole

9 campaign? A campaiqn for purpo.e. to qet voter. and getting

10 money? Not necessarily in that order.

11 :1
"

12 ';

13

MR.. KEN"l'ON: Fifty/ fifty.

Goinq back to the Gore rule, I am not suqqesting

to sit here and tell you that this did not have political [

14 benefit., althouqh qivan the vote in Iowa, apparently, not

15 II much.

16 " But, a. I said to one of the other Commissioners,

17 if you look at the Gore situation vith television, and you

18 I look at the direct mail situation, this has more fund-

19 ~; raisinq per buck than any other ones do. If you really want
I

20 to qat it down to the nitty-qritty, this is more of a fund-

21 raising program and va. u.ed for fund-raislnq more and has

22 more fund-raisinq per bUck -- to repeat myself -- than the

23 ~! other one. do. More fund-rai.inq component., le8. political

I mean, the Gore thinq, it i. about 99 percent

24

25

"
il11 component than any of the other one. do.,
"I'

I

II

I
II
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10 slippery slope. I'm'just trying to figure out where we'd

, '

57

I mean, you

Who.e going to Bit e!own and write a check?

But that isn't going to raise a lot of money, so

MR. NOBLE: I think again, I had some problems

with the Gore decision. The biggest problem ia that

II
~! ~clv.rti.inC1 and about 1 perce¥tt fund-raising.
(' .
i~ sane! in money.

4 :\

8

3 You don't know where to send it looking at the thing.

6 'I mail exemption along with purchasing the vendor 1ist, it

7 seems to m. that this certainly falls somewhere in between.

5 given the Gore decision and given the 100 percent direct
II

BLW/bc 1

2

-:tT~~'~~~~~~!,~::~:::~~.;'.. .r .~.,
~ ,.',-

':.

( ..

11

12

13

begin drawing those lines. Maybe the end result of it would

be that SO, of everything is fund-raising in a campaign.

MR. KENTON: That would be real easy to

14 understand.

16 I cause serious problems with the State by State limits as a

17 method of trying to get rid of the State by State limits.

o

"
C

15 MR. NOBLE: But, personally, I think that would

18

19
iI

20 I
21 I
22

,
.1
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23 ii.,
!t•.:

24 I
I..,
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25 ·i.:, -
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MR. KENTON: I don't think these are easy issues.

MR. NOBLE: No they're not.

HR. KENTON: But, as I say, it is no different

t.ha.ft having 150 people live over in Vermont, you know, and

work in New Hampshire.

MR. NOBLE: I don't think that was the intent of

the State by State limit either.

MR. KENTON: There are just a lot ot anomalous

3tl- 57
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MR. lCEN'I'ON: Probably, a dozen, and a lot of them

somebody. I sought some guidance on what was raised totally

, in Iowa.

e··:;·....
~ .>;
1Ii.:-•

(
i ..

:
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Thank you.

And I think that that was about $75,000 •

MR. COSTA: 00 you know offhand how much was

raised on the telemarketinq program itself? Based on

follow-up solicitation. for contributions.

MR. Ja:NTON: I would hesitate to quess.

MR. COSTA: Do you h~ve any idea?

MR. KENTON: But there was a point I made to

somebody else betore. We had more contributors in Iowa as a

MR. COSTA: Ye., just a couple of quick

questions. In relation to the telemarketing program that

, you mentioned earlier, you raised some $75,000 as a result

of the follow-up letters that you had sent out.

MR. KENTON: I think I asked -- I think I asked

CHAIRMAN MCDONALD: Bob costa.

;; atter the Iowa, probably halt ot those after the Iowa
II
~: caucuses were raising money from people who bad indicated

percentage of the popUlation than in any State in America

except tor Delaware.

MR. COSTA: Do you know roughly how many follow­

" up letter. were sent out ba.ed on the telemarketing program?

.'.,

il
!/ .•1tuat1on••

i! MR. NOBLE:
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We then called all of those people. We did not

59..

New Hampshire effort.

Excuse me for a second.

MR. COSTA: 00 you know the total pieces mailed?

MR. KENTON: Total pieces mailed in the whole

MR. COSTA: Telemarketing program directed at

campaiqn?

Iowa.

MR. KENTON: Total pieces mailed. I would say

that if we made -- excuse me for a second.

MR. COSTA: Just a ball park guess.

MR. KENTON: I can get the number of how many

calls we made in the universe. I could then maybe make some

calculations.

(Counsel conferring.)

MR. KENTON: Very rough. I would think that we

started with a universe of about 60,000 people who we

:/
I ~nt.r.st in Pete duPont, to get them to contribute tor the
I .
I

clearly.

i!
.,
"
I'

il

,'. ',;.~ ."

I.

Ii going to change their mind. They were going to vote for

Ii

",

I.

I: send fund-raising letters or any letters to people who were

II staunchly for another candidate. That weeded out about 15
!!
:1 percent maybe, or 20 percent who just said they weren't ever
11,.

,- thought were most likely to contribute. That was basea upon

., qeography, income, those kinds -- voter registration

~~\
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Ball park.

So, probably more than 100,000 pieces

ACE-FEDERAL REPOt< rER~. lsc.

Pat Robertson was more typical, no matter

MR. KENTON:

MR. COSTA:

is a fair guesstimate?

But I want to emphasize it did qo on and we

continued to mail to th... people after the Iowa caucuses

MR. COSTA: One hundred thousand?

:1

I.

Ii four times before the Iowa caucuses and probably three or

four times after the Iowa caucuses, just to give you a ball

" park figure.

..'

t. tor fund-raising purpos.s.
,I

II
Ii!I
II
:~

~I
'I
,I
,I
II

II

"I•.

MR. KENTON: Particularly after the Iowa

caucuses, we narrowed it down. People who had given, you

.. know, once out of -- anybody who gave before was continually

II.George or Bob or

II ';'ha~ happened.

And then we mailed those people probably three or

.
So there was a narrowing and a broadening

depending on how many letters we wanted to send out in the

:' screeninq. Sort of a rank order type of thinq.
!i

- mailed; if they showed that they were with Pe~e on three or

I four issues that he was talking about, they.might continue

., to get mail after that, Iowa caucuses before New Hampshire,j

because they thought that h. really aqreed with them.

And the more they got to know, the more that

1: person might be inclined to contribute.
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I.
:: this information alonq to anyone I see in the campaign

And do it at a time When the climate is not soII

":\

..
II . 61
'I

.
ilII . MR. COSTA: Okay.I •

Ii'
" MR. RENTON: ButI' a qreat many of those after the

her comment wa. that she would urge you to urge the members

of Congress to look at this very closely, as we have done

for a number of year••

I think the reason that I would urge you to pass

l~ proce•• , I wish all of the participanta would get together

" and try to visit with the Congress about this.

Iowa caucuses I would point out in which there was no

.. political benefit mailinq into Iowa. I will never qo on

that bike ride.

CHAIRMAN MCDONALD: You have proven beyond a

shadow what we have all maintained in Conqress for years, is

that if you were good friends of the Governor's before or

Vice-President's or Senator's or anyone else, and you

undertake this task and you are still qood friends after it

t· is over, you are truly a good friend.

The process is pretty demandinq and I don't think

. any of us doubt that.

I have a few questions to try to get to the

specifics of this case for just a minute, and then I might

" say to you, as I think Commissioner Aikens indicated to you

earlier on, that not only is it helpful that you come in but

~,- .
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4 I trying to talk to them in this ligbt because we realize as a

5 practical matter, once you reach a certain stage, there is

6 :, no turning back.

o 01 01

BLW/bc 1

2

3

7

8

9

I.!/I '. 62 ei~,
~:.....

i. ljiifficult. 1991, 1992, it will be impossible, but there is -..j;.·r
jJ ••

il never a better time, in my opinion, than now, to be honest

about it, an~ w. have talke4 to members of congress and are

And so I think Commissioner Aikens' suggestion is

a very good one, and I would only a4d to it that I would

hope that you would pick up others along the way on both

10 sides of the aisle.

11

12

13

Who, by the way, I think, without exception,

share this frustration with the process.

MR. KENTON: I think the Audit Staff, Mr. Costa' f

o

""
C

0'

0:

14 staff and others are in an impo.sible situation, as the

15 Commission is.

16 :, And, you knov, I bave talked to most of those

17 people. All of them are still my friends. And if you asked

18 ,. them to the person what i. the biggest kind of hidden

19 problem, once you have been througb this, that you didn't

20 really focus on -- va. it a negative campaign? Was there

21 difficulty in raising mon.y? -- I .ean to the person, they

22 vill tall you: Thi. proce•• i. the mo.t difficult and

23 \i unforeseen maybe is ~. vord -- maybe not by th. Vice-
I:

24 .. President. Be had bean througb it before•
.!

25 II But, for everyone els., I mean you could be
'\
I

..
I.
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us.

CHAIRMAN MCDONALD: You sit around and talk about

problems.

63..

Ii:: in front of a group that was not about to decide my fate, I

MR. DNTON: It I had the opportunity to testify

(Laughter. )

We weren't talking about some of the other

MR. KENTON: No one is critical. You're tryinq

to do -- you're doing a very good job in a difficult

situation. And we spent $600,000 on this process.

And what do we get back out of it -- $2 million?

Not a bad return, but that is still a lot ot money.

CHAIRMAN MCDONALD: I think in lots of respects

you would have a lot better opportunity of having an impact

on eonqresa than we would. And I think that my two

colleaque. from the COngre.. might share that point of view

.0 because we are in a posture of asking for it from an

~~~inistrative .tandpoint a5 opposed from a practitioner

standpoint, which, again, I think clearly you have an

Ii a(!vantage that we clon' t have.

And I do hope that you will follow Commissioner

Aikens' concerns and take her advice in that area because I

;\ think it would be genuinely very helpful.

II
Il·.•itting having a cup o~ e:o~~•• any plac. and. you sit around.
ii
'! and talk about FEe storie••

~~o 01 01
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" that chance in a difterent context.

We took in 42,000

ACE-FEDER.~L REPOR rERS. b:c.

MR. KENTON: Within 60 clays. This is now once

And half-time people and

64

.ay • lot of thing••.

I could be real candid in tront ot congres., Mr.

volunteers working in the operation.

, and not returning it.

;1 Fifty-two? You gave me a number earlier.

Let me j uat go over a couple of things that I'.
interested in discussing for a minute. And I want to say

.: about the Audit staft, and I appreciate you being very

":t
1:

II

.,

II candid, I think they are in a very, very difficult position
!I
,I with the example that you gave, and I apologize because I
ii
!, don't think that I wrote it down how many did you say?

II
"ii MR. KENTON: We're being held accountable. Once
,I
I

i; you mail to people six, .evan, eight, twenty time., as the

duPont family got mail, you write $100 check, $150 check,

and you're over.

CHAIRMAN MCDONALD: The question was returning it

.' Chairman. I would be happy to do that.
il
II CHAIRMAN MCDONALD: Well, maybe you will have

MR. KENTON: I have a couple of points I want t

:! make at the end, but that is not on this matter, Mr.

11I! McDonalcl. We're beinq held accountable.

i~ CHAIRMAN MCDONALD: I understand.

~•• cou1d

I!

.
: again with a volunteer CPA firm.
I

I
h

II
,,,
I
•
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3 late on S2 of those in the middle of the crunch between Iowa

4 and New Hampshire.

5 Now, the audit statf has goe to enforce the law.

6 .. I'm not being cri~ical.

65....
ii
i~ pontribu~ion. and w. are n~ -- in enforc.m.ne aceion, I.
:0

11 think is whae it's call.d, facinq a po~ential tine tor beinq

BLW/bc 1

2

7 CHAIRMAN MCDONALD: That was goinq ~o be my

8 point. First of all, I think those are staggerin;

o

o

'"
o

9

10

11

12

13

14

lS

16

17

.,

s~a~istics and things tha~ would again help your cas••

MR.. KENTON: I'm surprised they found them.

CHAIRMAN MCDONALD: They are preety good. I

think those are very compellinq numbers. But I did want to

make clear, becauee you had brouqht it up and I knew it

wasn't in the context of eoday's activities, bue aqain that

is the posture you are 1n. And, again, it qoes back to the

briqht line concep~ that Larry Noble asked about earlier.

Ia it 52, or is it 520 or is it 6, or is it

18 1,000?

19 Thos. are the kinds of issues. And I think

"20 I Commissioner Josefiak did the best at outlinin; what we are

21 faced. with and what the procedure is, which I think is

22 ., fairly important to understand as well.

23
,

I',I. And the advisory opinion, and it was a very

I

"

24 heated discussion, I am curioua about it a little bit. I

2S ;; want to 90 back to somethin; Commissioner McGarry said.

ACE-FEDER.4.l REPOK :OER5. l'4c.
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purpose wa••

"
!~ rationale you have employed. In the Gore advisory opinion,
'J if memory serve. me right, they asked for a contribution
,I

" right then. No question about it. It was at the end, and

66... ~~ ..
~.J-.

ua that took the t:heory of the 50 percent rule, and ~.

But I am little bit puzzled in relationship to

this ea.e specifically, saying that the Gore opinion is much

aore of a loophole.

And I qu... that I am puzzled because of the

that we knew that we were forever going to be involved in

these subjective jUdgments.

And we had a conversation in this very room

yesterday over not this kind of a problem but a problem

Where, again, time and its impact are always up for very

subjective views.

That is one of the things that we ~ry to do, is

take the guesswork out of the process.

I don't know Whether a tag commercial is geared

towarc:l votes and/or money. My guess was and is that it

answers both an effective commercial -- that i. what their'

"

..

And I think we could and we did argue for

I' sometime, as Mr. Josefiak pointed out, about the merits of

the percentage; be it 25 percent, 30 percent, I don't know

the answer to that.

IIII' .'Fh0 • e ot
'II' he hit the nail on the head a. far a. I'm concerned, was

! o 01 01
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3 way, we are for this.

!~~ 01 01
~~~ :
\~~-

BLW/bc 1

2

.!

r~oubt if many pooplo would ~op tho TV turned up if6~.
II first thing said was: Gee, we want money. And, oh, by the

I would assume that there was a logical approach

5 to the commercial. Whether it benefitted them or not, I

6 r don't really know. I think the answer overall would be no,

7 I quess, in the final analysis. But, clearly, that is a

8 pretty logical deduction.

9 '!

""

Even you have indicated you made your pitch and

10 II then maybe you were a day or two removed, but that is part

11
,

'1
I! and parcel of the process. But I think Commissioner

12 "Jos.fiak was right on point when he said there is •

13 different set of circumstances, and that is one step

14 removed.

,
:' will have to decide if it wants to go that extra step, I

I, tend to agree more with his analysis than yours only becauseI,

o
f',.

C

15

16

17

18

19

!'

i'
I

And When Dave Gartner tola us that the Commission

I think that there i. another step being added here.

Now I'm not saying it is wrong, I aon't know

20 about that. But we will just have to analyze toclay'.

21 proceeding- and se. where w. all come out.

22 ii But, for example, it you made calls on the day in

23

24

25

t! question and then the next time out, you did a tollow-up, or
,II! I should say you talked to peopl., then you mad. a tollow-
:jII up, the second round was money, I gather, what about those

'I
:1

il
~'I
"
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I'
II

MR. KENTON: Desirable.

so that they would participate in the votinq process?

Did

68

But, as you kind of fell off in your interest,

And so that was the first thinq that happened,

I aqreed with Pete, but I didn't send money.

were asked for money repeatedly.

I've tried to f iqure this out for years, and I u

from a small town myself. And I don't get it. Everyone wbo

wins in Iowa seems to get beat. But that's all right.

You made a call. You did a follow-up in which

.1 you never win the presidency once you win in Iowa.

MR. KENTON: The first thing you did is you got

another letter back that says: Come on. You know, you

really do aqr.e with him. Please send money.

CHAIRMAN MCDONALD: Precious -- I wasn't going to

say desirable. All Iowans are desirable. They qet lots of

attention out there. It is critical to win in Iowa because

I·

"II
I

.,
i: You didn't drop them if they didn't give you

money. They may not have been as --

i!
"
III especially if you aqreed with him on three out of four, you
II

I!
II

II
:1
I

11
'I..

11
the pitch I quess was you agree with Pete, please send

I· money.

!,

I!

1,~op1e that didn't send you ~oney?
II Did you go ahead and pursue tho.e for a certainty

I:
,i I hear from you again?
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,
:. tuna-raising to be charqed to the National Fund-Raisinq

Exemption, the coat of buying vendor lists.

That ia a different step, buying the list. You

could easily, it you wanted to, you probably never thought

aboue it before, but you could easily say:

No, the coat ot buying the list -- because you

" can use the list, and they do use that list for lots of

I! other thinga -- co!Jld be easily separated out from the
I·

l~ direct mail piece. But it isn't.
II
;1 And what we are doing 1. we just have another ....ay.

69

Those may have been new

..

~- G9
ACE-FEDER~L REPOR rERS. Isc.

CHAIRMAN MCDONALD:

!
.\
.1

'.

11
it .you maybe
::

Republica~ that you were getting.

MR. KENTON: One day, we will fix social

security. But, anyway, the answer ia I've tried to be very

candid. I'm not suggesting that this didn't have a

political overtone.

CHAIRMAN MCDONALD: Sure, I understand.

MR. KENTON: Sure we used those people. We

called them on Election Day and tried to get them to go vote

., for Pete. But, if you compare that, Commissioner McDonald,

to the direct mail situation, and the reason I don't think

it is an extra step, I think that you already took that step

perhaps without wittingly knowing it in the direct mail when

you permitted costs in connection with or associated with

~

:-..:~~
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70 .

I'

"

..
10
I'

!I o~ qattinq the tarqet list. .

CHAIRMAN MCDONALD: Let me pursue that a minute.

Because you have used that example on numerous occasions.

It I had a list and, in fact, I am a little bit puzzled by

the arqument in view of what you have just said about your

own fund-raisinq method, and you write a second time and you

say, Oh, come on, if I have the list and I bUy the list for

8 fund-raisinq activities, would you take the opposite poi~t

o 01 01

BLW/bc 1

2

3

4

S

6

7

9

10

11

12

of view, that we shouldn't call that fund-raisinq activity

when, in tact, it is clearly what it is desiqned to do?

You're sayinq that you shouldn't have the list as

a tund-raisinq vehicle?

o

"­
o

13

14

lS

16

17

18

(
I'm not followinq your logic, to be honest about,

it.

MR. KENTON: No, I'm sayinq you should. And I am

sayinq that it that i. a cost whi9h is reasonably associated

with tund-raisinq, which it is -- in my judqment, it would

be -- if you asked for my jUdqment, I think that is the

19 riqht rule.

20

21

I,
:1
I
i
I

I
I,

CHAIRMAN MCDONALD: Sure.

MR. KENTON: And if you permit that to be a non-

22 allocable expense, tund-raisinq expense, and that list, I

23 can assure you, the only thinq you really said that wasn't

24 quite factually accurate, Mr. McDonald, is that when you buy
"

2S ~~ that list, they use it for a lot of other thinq., too. The~

"
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71

I didn't dispute that. That

:

CHAIRMAN MCDONALD:

Just us. it --

..

I'~. don't.

:1

fjj.);
~:.JO 01 01

BLW/bc 1

2

3 isn't What I said, but that'. all right.

contact of the vendor doesn't solicit --

CHAIRMAN MCDONALD: I think that is critical. I

;~ rule.

I contact is not solicit money.

MR. KENTON: That i. correct becau.e the initial

It seems like in this scenario, and I'm not

CHAIRMAN MCDONALD: Even though the initial

MR. KENTON: I'm sorry. The point is that it is

not truly for fund-raising, but I think that i. the right

I
I

I"~
.1
!i

ji saying it i. wrong at all, I'm just trying to think it
il
I~ through and what is really before us, it seems like all of
II

I

!!

And I guess what I am saying here is that, if

that i. the right rule, the spending of $20,000 to buy that

list, that the spending of this kind of money to get this

., list is not that different. And the reason --

It
" think that is critical When we are talking about this

.. process. The initial contact with the vendor, which is not

the voting populist, the initial contact with the vendor is

to get that initial contact for money, supposedly.

I don't argue that there are other -- I don't

know the answer to that. But, Larry Noble asked a question
I

II earlier that I think is kind of the underlying question.
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i ~1a 1a part and. parcel of campaiqninq.
I
il:. I mean, it appears to me not in relationship to

72
..

,~ -

2

1

o 01 01

BLW/bc

3 "you but in relationahip to the overall diacuasion that there

4 ;1 is almost i. not anythinq that campaigns under. Some

5 approaches simply wouldn't tie into this entire umbrella.

6 Would you think that is an accurate statement?

7

8

.i Semi-accurate?

MR. KENTON: Campaiqn. if you bifurcate them

9 :. campaigns, or you can cut the pie different ways. They do

10 .. only two thing.. They try to qet vote. and they try to get

11 .' money. And there is virtually no distinction.

12

13

CHAIRMAN MCDONALD: What about commissioner

Thomas' approach to a 50 percent rule going back to the

14 point made by Commissioner Thomas just across the board,
o

'"
C

15

16 !'

period?

MR. KENTON: I think for the comment thlU=. I made

17 about Commissioner Tom'. comments is that a bold rule like

18 that from an operatioM point of view is much preferr~cl.

-- okay, in this case, I would be in favor of it.

19

20

21

22

23

Whether 50 percent 1s the right rule, but as long as it
ii

(Laughter. )

I would be in favor of it unless it negatively

!l impacted u••

" most candid presentation. wa have ever had..,

.,
24

25

CHAIRMAN MCDONALD: This is probably one of the

:.,
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difference between that and the Gore decision?

:: count ..
And I don't say that that is an unreasonable

73

MR. KENTON: But! aure. I think 50 percent rule.

you open this thinq up on Gore, which you really did open

forget the difference of opinion because I think -- also,

there is a difference of opinion.

CHAIRMAN MCDONALD: Isn't that a fundamental

it up, and I'm not saying incorrectly, it is hard to see how

this doesn't fit under the same rule of 50 percent across

the board. Yes, that is about right.

CHAIRMAN MCDONALD: But you would acknowledge

that at least in terms of -- going back to Commissioner

Josefiak's point -- at least in terms of what the Commission

has traditionally tried to do. You're not suggesting though

that the initial contact was money-raising, at least in the

three letters that we are talking about.

It was a follow-up process. And that is really

the dispute, if you want to call it that, the difference of

opinion that i. really before us.

MR. KENTON: That is correct. And also don't

'I
It
ii position if you apply it across the board and in other

'Il~·
",I:! If

MR. KEN'l'ON: Exactly. That is the fundamental

difference. The Staff has taken the position because these

.' are separate events and not integrated, that it doesn't

:~.~)<~{~y~~~~.~~-·~1~'~' d

.,. ~~
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.. were just

"li evolved to beqin with.

And it bas been since day one, no one knows

The real question, and I think that is what

(Counsel conferring.)

MR. KENTON: If I might just make aure that I

Does anyone else have any other questions?

(Counsel conferring.)

CHAIRMAN MCDONALD: Commissioner Thomas.

COMMISSIONER THOMAS: Just one quiCk question.

MR. KENTON: Excuse me for one moment, please.

It just s._ to me. we ouqht to be uniform.

CHAIRMAN MCDONALD: I understand. Let me ask my

colleagues:

I

ii
ii

1

CHAIRMAN MCDONALD: I understood that. I know I

di4 understand it. We are genuinely not looking to pick at

nuances so that we can figure out a difference.

-I

II
I'
.1

"!: Commissioner Josefiak was talking about, is bow these things

;.

.'

:; didn' t say fund-raising. It was directly related to fund-

raising because we followed up in 24 hours.

I dic1n't want to leave the impression that they

:, understand -- that you understand what I ju.t said.

When you talked about the phone call being

I separate from the follow-up and I said that it wasn't

related to fund-raising, what I meant was that the message

III Pl,_c•••
;1 '
I

1\
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CHAIRMAN MCDONALD: There are differences and

75..

I want to assure you that we take every election

culminated in relationship to the Gore matter is something

that I just wanted to be sure everybody took into account,

particularly vis-a-vi. this because it is like any other

aspect of the law.

I am not a lawyer. Lawyers always kind of take

aQvantaqe of me, b t --

MR. RENTON: I can tell.

"

Let me point out one other thing, an example you

made, because I think it i. important. I think it was Larry

Noble who said, "Well, what would the bright line be?" And

I we were talking about the follow-up to that initial call,

and you thought maybe ••ven claya would be acceptable, Which,

by the way, ia probably as good a. any other certainly.

:1 But I think it demonstrates the problems that you
'.

.! process and try to double back, as the Vice-Chairman pointed

!~ have in this proc••••

1/
~i:. better than Commiaaioner Ai)ten. that. it haa been an evolving
"
, proce••, and alway. will be. But how that process

.. there have to be difference. because if there is not, well,

I don't suppose we would be sitting and you wouldn't be

employed. And now that I find out you give advice for free,

I will be getting with you later on other matters.

Commis.ioner Thomas.
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..

I don't. think it will ever change.regulat.ion.

76 ~J'

were alway. coming up~. and I think that i. just the ~
II/I, out.,

'II
II

!\ nature of

1

2

BLW/bc

! 0 01 01

3 don't. think i~ make. any difference whether it is this

4 agency or any place el.e.

5 But we are always trying to determine those kinds

6 of things. And I can assure you we have some very spirited

7 discussions because seven days is reasonable and i~ is

8 particularly reasonable. And I really appreciate your

9 candor.

10

11

12

13

It is particularly reasonable if it applies to

you. And it is the dispute. It is 14 day. if it applies to

me.

And I didn't qet mine out for whatever reason

14 We did bad in the polla. We didn't. qet the follow-up money
o

'"
C

15

16

17

18

to make the -- to pursue the solicitation, et cetera, et

cetera. And it may be 30 days for somebody else.

And all I am suggesting to you is I think what

you know in this process is that we are always trying to

19 come to grip. with tho.e thing.. And the point that
'j

20 Co..issioner Josefiak wado early on is one that I really do

21 think ia very good.

22
I
;.
" The more ve clear it up for the general public
.1

23 II and practitioners the better off we are. Is a position I
;i

24 ;; have had since day one, I think you do, as Commissioner
,

25 1: McGarry said, you take yourself out of the process, riq~' 'r
I'

.1
" y:r-7b
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1 .~ w=D9. of peop1e perCe1V1"'1~that you have

2 .i And t.hat. wa. the purpo.e, I might. say, at

3 ot view in relat.ion t.o the Gore matt.er.

77

)).come ar))itrary •.

l.a.t in our point

4 !' MR. JI:EN'1'ON: I think you' re right on the money,

5 . Mr. Chairman. My point is, you say it. is seven or 14 days.

6 As long as I am under, it is tine. But., it you knew that it

7 '. was seven, or if you knew it wa. 14 ahead of time, then you

8 could --

9 I'

10

11

12

CHAIRMAN MCDONALD: Absolutely.

MR. KEN'l'ON: You could act accorcUngly.

It wa. a clear rule. It is arbitrary,

nonethele.s. But., a. I said earlier in re.pon8e to

You knew

15 · la.t few months on arquing about $23,000 plus a fine.

13 Commissioner Josetiak, ar))itrary clear rules are far better

14 " than to go through the proce•• I have been through for the
I'o

"c
II

16 I;

17

18

19

CHAIRMAN MCDONALD: I want to thank you for

coming toclay. It ha. been very helpful. It is important

that we have these kinds ot torums.

We urge you to take this issue forward to the

20 congra... And let me point out that you could not do worse

21 than we have done. So, if you get no action at all, you

22 '.! will be even with u.. If you get some action, we will,.
23 i~ torever be in your d.eDt.

,I
.l

24 !: And. if you would have some closing remarks you
Ii

25 :: would like to make, we welcome tho.
"
I

"

'1
'1

Ii, ACE-FEDER,~L REPOR rERS. lsc.
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3 subpoena that we are facing at this moment for cancelled

4 " checu for all of the.e payment. to vendor., plUS all of our

5 " records aqain, because the calculations in here may not be

6 t quite accurate.

And that i. that there'. another

78
..

Very. briefly, I did want to pointMR. REN"I'ON:

other thing.

;t

il

,/.
I '.
iI
:I out· one

1

2

o 01 01

BLW/bc

7 I stipulate to the calculation.. I would ask the

8 Commission if it would not want to consider we don't have

15 " Without asking you, sir, to make a decision today, I would
j.

16 :: ask it there ia some way that so~ebody can't reconsider that

17 to subpoena that is outstandinq.

18 I will stipulate to any number you want me to

19 stipulate to. And -- tor the audit stuff. Don't make me go

20 bac:k and photocopy all of those checks. They are boxed up.

21 '!'bey are gone away.

the money to photocopy all of those cancelled checka. There

is no indication -- they've got our ledger records and our

worksheets. There's been no indication that our cancelled

We are not

...
checks are different than the ledqer records.

that kind ot people.

There has bean no indication that we are.

9

10

11

12

13

14
o
~

C

22 '0
!:.. It will cost thousands and thousands and tens of

23 :1 thousands ot dollars. And I'm not a%'9Uing the numbers.
' .

And so I would like to make that request.

24

25

.'
H They are reasonable numbers.
II
:l

.:

'i...;
I

~ A.cF-FEOER-\L REPOR; ER~. h:c.
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~I understand it.

And

79

.::v - 7)

I understand. I understand.

..

Particularly if you're in the 99\.

-" ,,",,~. -.'

CHAIRMAN MCDONALD:

MR. KENTON:

And, ~ina11y, for members of the Commission, wha~

tried to imply here i. to say that I think this, aa I

I just think that would be really -- I beg you to really

I'.,
·1

~':t have

that.

And I think that you can give us the benefit of

, the doubt, if you will, without locking yourself into

something. If you're going to make a rule on requlation in

the future, and particularly I feel that about a fine,

whatever repayment decision you come to, it i. my

consider that carefUlly.

But, overall, as I say, I think that whether it

CHAIRMAN MCDONALO: Particularly if you I re in the

99 percent.

late, it seems to me if there were another rule,

I, Commissioner Josefiak, it ought to be that if you are 99

percent compliant with everything, you ought to qet a pass.

And somebody ought to have the authority to do

Ii
1\\: We get some news at home.
n
:t

11
'I

I! That is a good rule, 99 percent, you ought to get a pass..

'. said to Ma. Aikens earlier, this is a close call. We

'. understanding there is an automatic fine :that follows.
,
i-
"

.

., is in this 42,000 contributions -- 51 checks back that we're

(i~~~ 0 01 01
~,
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'l'b.1a l.~ 18 ~o coaply with the outstandinq
aubpoena. 1uue4 by the Federal Election Camuss10n to Pate du
PoDt tor Prea1cSent, Inc. aa sucb subpoena has been mocUtied
an4 aaended pursuant to our recent conversation and my letter
of AwJust 1, 1919. W. r.spond to the two outstanding
nquuts. u' tollova:

A 4uc:ri~ioll ot the allocation ot postaqe costs
-...:" . _., far- ~_Ul-.rkat1ncJprograa for Iava an4 an explanation as
-.I ~-".: - .... -. - ~~a..-of' crutaida· ven40ra tor the telaarkating program
'~::::-•.;";-.~;!' ~1a:&'ttMb_ baraVith u Zybjblt A.·
.~~~'~":';"-='''~=:!~~S~-~ .
::s ":.~~·r.~:;:=:·~~~~~I· '11. this 1a responsive. to the 2IO.t· recent

•• _ ••4 ~D&.' aD4 I look forward. to the rulinq ot the Federal
•. _-.~ '~.' D.ec1:i~ c:o-1..1oD with reapec1: to the outat.a.n<Ung i ••ues.

:'.'~ .':.' ".:'lfo-1D.are-:- nad.bUi~ o£ our ruponaa, I ... Federal
.. - bpr-1DcJ an extra copy for arrival in your ottices Monday

'. ~ = - wn:alDg.
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EXHIBIT A..

'1'01

~......,

•

- I

.'- --- ~ ., ..

2. An explanation .. to the ua. of outside veneiors for the
t.lemark.ting proqraa.

OUtside v.ndors v.re not directly used to prepare the mailings
for the telemark.ting proqru. These were desiqned anc! printed in
bouse by campaign staff. How.ver, th.r. were indir.ct co.ts with
rec;arcl to the software chang.. n.cessary to print the packaqes. These
ao~_cb~.. van ..4& by sY.~ service., Inc. (noted a. SSI in

• • w the aad1~1:ua'a· vorkpapen) and th... coats were fully identified
......4~~ndtt..
:.~'':-~.~~ -: _':.'-=~ ~~~:cl1rac:1: ..11 .fforts for the c:upaic;n w.re handled
.:..- _. prbartlr~~t:var.~1na, Ban••n/Hendrix Inc. and th. Richard Norman

. C01Ipany•. Th.... vendors han4led the bulk of our direct mail ettort but
. '. '.' v.re unr.late4 to tb. taluaark.t1nq proq:u. Th.re was on. instance in
-=:'-",:.::-. Wh1dt.. cUrec:t. ..U pi.ce of a political nature va. done in Iowa. It
. . vas not don. aa a telemarket.ing .ffort hc:rvav.r. This mailing was

actually done froa Iowa, ui1e4 froa an Iowa location, anc! all costs
. ~ a••ociatee! with th1s aa111ft; w.ra .al1oc:atecl against the Iowa liaie as a

pare of the Iowa office budg.t'- not t:.h. te1emark.tinc; proc;raa budget.. .

" -: .. .: r .hope that you 'vUl fine! t:.hi. ac!4r..... your qu••tiona reqarcUng our
..:.. :::2 . te1aazJtat1n9 operatiorw in full. If I bav. been incoapleea in
. ~'.,,: . aatiatyiDq your requirements in any vay, ple••• contact .. immeCSiately., ... . .

..... : ..•. '.' . ~,..,r "" """e n :or 'til) l'a~ 3
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FEDERAL ELECTION COMMrSSION
WASHINGTON. D.C 2046l

Glenn C. lenton, Esq.
aichards, Layton' ringer
One Rodney Square
wilaington, Delaware 19899

Dear Mr. lenton:

The Coaai&lion has considered the responses filed on
behalf of Pete du Pont for President, Inc. to the Cosaission's
initial repayaent determination contained in the aeport of the
Audit Division on Pete du Pont for President, Inc. issued on
Rarch 9, 1989. On Deceaber , 1989, the Comaission aade a
final deteraination that Governor Pierre S. du Pont and Pete du
Pont for President, Inc. auat repay $25,775.49 to the United
States Treasury.

Enclosed is a Statement of aeasons in support of the
Coaaission's final deteraination as required by 11 c.r.R.
S 9038.2(c)(4). Judicial review of the Commission's
deter.in.tion is available pursuant to 26 U.S.C. 5 9041.

Please note that, under 11 c.r.a. 5 9038.2(d)(2),
repayaent aust be made within thirty (30) days from the date of
service of this notice. The payaent should be sent to the
Coaaission, but aade payable to the united States Treasury.

Sincerely,

Danny L. McDonald
Chairman

Enclosure
StateaeDt of aeaaons

Proposed Letter
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FEDERAL ELECTION COMM~SION

WASHINCTON. DC 2CM6J

rrank A. Ur.o.ar.o, Trealurer
Pete du Pont for Prelident, Inc •
••0. Box 1988
aockland, Delaware 19732

Dear Mr. Ur.o.ar.o:

The Coaai•• ion haa considered the relponlel filed Oft
behalf of Pete du Pont for Prelident, Inc. to the Coaailaion'a
initial repayaent deter.ination contained in the Report of the
Audit Diviaion on Pete du Pont for President, Inc. i ••ued on
R.rch 9, 1989. On Deceaber , 1989, the Coaailaion·.ade a
fin.l deter.ination that Governor Pierre S. du Pont and .ete d'
Pont for Preaident, Inc••uat repay $25,775.49 to the united ~

State. Tre.aury. -

Incloaed ia • State.ent of aealonl in lupport of the
Coaai.aion'a final deter.ination al required by 11 c.r •••
I 9038.2(c)(4). Judicial review of the Commillion'l
deter.ination ia available purauant to 26 U.S.C. S 9041.

Plea.e note th.t, under 11 c.r.R. 5 9038.2(d)(2),
repayaent .uat be aade within thirty (30) day I fro. the date of
.ervice of thi. notice. The payaent should be sent to the
Coaai •• ion, but aade pay.ble to the United State I Tre••ury.

Sincerely,

Danny L. ~cDonald

Chairaan

£Dclo.ure ;:-
Stat....t of ••••on.

y .' 9' • •

Proposed Letter
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