9 5

6 4

l

R 9 070

& Released Date: 3/9/89

duP2/030989

FEDERAL ELECTION COMMISSION
WASHINCTON, DC 20463

REPORT OF THE AUDIT DIVISION
ON
PETE du PONT FOR PRESIDENT

I. Background

A. Overview

This report is based on an audit of Pete Gu Pont for
President ("the Committee") to determine whether there has been Act
compliance with the provisions of the Federal Election Campaign Ac
of 1971, as amended ("the Act") and the Presidential Primary
Matching Payment Account Act. The audit was conducted pursuant to
26 U.S.C. § 9038(a) which states that "after each ma?chlgg payment
period, the Commission shall conduét a thorough examination and hi
audit of the qualified campaign expenses of every candidate ggd' is
authorized committees who received payments under section 9037.

In addition, 26 U.S.C. § 9039(b) and 11 C.F.R.
§ 9038.1(a)(2) state, in relevant part, that.the Comm1551on.may
conduct other examinations and audits from time to time as it deems
necessary.

The Committee registered with the Federal Election
Commission on June 3, 1986. The Committee maintains its
headquarters in Wilmington, Delaware.

The audit covered the period from the gommityee's ?ncep-
tion, June 3, 1986, through March 31, 1988. During this period,
the Committee reported an opening cash balance of $-0-, total
receipts of $8,806,472.84, total disbursements of.$8,736,410.95,
and a closing cash balance of $70,062.79. 1In addition, certain
financial activity was reviewed through April 30, 1988 for purposes
of determining the Committee's remaining matching fund entitlement
based on its net outstanding campaign obligations. Under 11 C.F.R.
§ 9038.1(e) (4), additional audit work may be conducted and addenda
to this report issued as necessary.

This report is based upon documents and workpapers which
support each of its factual statements. They fogm part of the
record upon which the Commission based its qec151ons on the m?tters
in the report and were available to Commissioners and appropriate
staff for review.

B. Key Personnel

The Treasurer of the Committee during the period reviewed
was Mr. Frank A. Ursomarso.
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c. Scope

. The audit included such tests as verification of total
reported receipts, disbursements and individual transactions;
revievw of required supporting documentation; analysis of Committee
debts and obligations; review of contribution and expenditure
limitations; and such other audit procedures as deemed necessary
under the circumstances.

II. Findings and Recommendations Related to
Title 2 of the United States Code

1
A. Allocation of Expenditures to States

Section 9035(a) of Title 26 of the United States Code
states, in part, that no candidate shall knowingly incur qualified
campaign expenses in excess of the expenditure limitations
applicable under section 44la(b)(1)(a) of Title 2.

Section 9038.2(b)(2) (i) (A) of Title 11 of the Code of
Federal Regulations provides, in part, that the Commission may
determine that amount(s) of any payments made to a candidate from
the matching payment account were used for purposes other than to
defray qualified campaign expenses. Section 9038.2(b)(2) (ii) (A) of
Title 11 of the Code of Federal Regulations states that an example
of a Commission repayment determination under paragraph (b)(2) of
this section includes determinations that a candidate, a
candidate's authorized committee{s) or agents have made
expenditures in excess of the limitations set forth in 11 C.F.R.
§ 9035,

Sections 44la(b) (1) (A) and 44la{c) of Title 2 of the
United States Code provide, in part, that no candidate for the
office of President of the United States who is eligible under
Section 9033 of Title 26 to receive payments from the Secretary of
the Treasury may make expenditures in any one State aggregating in
excess of the greater of 16 cents multiplied by the voting age
population of the State, or $200,000, as adjusted by the change in
the Consumer Price Index.

Section 106.2(a) (1) of Title 11 of the Code of Federal
Regulations states, in part, that expenditures incurred by a
candidate's authorized committee(s) for the purpose of influencing
the nomination of the candidate for the office of the President
with respect to a particular State shall be allocated to that
State. BAn expenditure shall not necessarily be allocated to the
State in which the expenditure is incurred or paid.

Section 110.8(c)(2) of Title 11 of the Code of Federal
Regulations states that for State limitations, expenditures for
fundraising activities targeted at a particular State and occurring
within 28 days before that state's primary election, convention or
caucus shall be presumed to be attributable to the expenditure
limitation for that State,
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. buring fieldwork, the Audit staff identified a project
#¥=> used by the Committee involving a telemarketing and mail program
<o ("the Program®™). Discussions with Committee officials and a review

of Committee records made available indicated that the Program
operated out of the Committee's headquarters in Wilmington,
Delaware primarily from June, 1987 through February, 1988.

The Program was a computer-based system which appears to
have accommodated up to 35 telephone stations. Each station
accessed one of gix predominately used scripts through a CRT screen
linked to an automatic dial feature used in placing calls. The
operator, using a headset, would work through the screen script
inputting responses received from the person contacted. When the
call was completed an in-house mailing was automatically generated,
if needed. The Program appears to have been operated mainly during
evening and weekend hours employing, on a part time basis, two
shifts of operators.

The Audit staff reviewed the Committee's expenditure
files for the vendors that could be identified as part of the

o Program and calculated apparent Program costs totaling $745, 439, 24.
1 Xa) The Audit staff then reviewed the Committee’s allocation
of expenditures to states to determine the extent to which these
ST Program costs were allocated to Iowa. The Budit staff determined
- that $117,606.04%/ in Program costs were allocated to Iowa. The
following table provides a detailed comparison of identified
NoJ Program costs and costs allocated to Iowa by the Committee:
- Total Program Program
Identified Costs Allocated Costs Allocated
= Program Costs by Committee by Audit
P\Telephone $157,833.32 $ 21,378.00 $101,436.29
~Computer & related services X71,792.26 2,880.00 42,747.59
Rent & utilities 28,396.39 —-— 6,708.29
TPayroll 277,371.62 72,243.79 197,858.73
c-Fostage 97,202.18 17,020.78 17,020.78
Wiring installation 8,760.00 —-—— 5,694.00
Miscellaneous**/ ©__4,083.47 4,083.47 4,083.47
Totals $745, 439.24 $117,606. 04 $375,549.15

*/ Committee allocation workpapers indicated that $134,293.95 had been
allocated to Iowa with respect to the Program. However, the Audit
Staff reduced this amount by $16,687.91 which represented an
overallocation made by the Committee in applying the 28 Day Rule. 1t
should be noted that the Committee's overall allocation to Iowa has
been adjusted accordingly.

Based on Committee allocation workpapers and documentation made
available, costs included in this category could not be directly
associated with any of the other categories noted.
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During this review it became apparent to the Audit
staff that the Program focused to a large extent on Iowa. A
March 23, 1987 memorandum from a consultant, directed to
Committee representatives, outlined in a fairly detailed fashion
the consultant's understanding of the "goals and objectives for
the du Pont telemarketing and mail program.® Although Committee
officials did not acknowledge that this plan was the basis of
their telemarketing program, the Audit staff is of the opinion
that the basic components of this plan with respect to the
telemarketing effort directed at Iowa were implemented by the
Committee and indicate a focus on Iowva.

Second, a review of the billings by the long distance
telecommunications company used by the Committee for the Program
indicated that the majority of the calls were to Iowa. During
the period June, 1987 to February, 1988, the Committee incurred
$157,171.32 for the Program's long distance service, or about
$17,500 per month. A review of the bills for the above mentioned
period indicated that the costs of calls made to Iowa comprised
from 48% to 90% of the cost of all calls made. Further analysis
of the cost, the number, and the length of calls; indicates that
the Program was used primarily in the evenings, during which
hours the calls were directed almost exclusively at Iowa.

Finally, the auditors reviewed all scripts considered
for use in the Program by the Committee. Of the 28 scripts
reviewed, at least 11 seemed to be targeted at Iowa. The
Committee provided an explanatory letter dated May 12, 1988,
along with copies of six scripts that according to the Committee
were used almost exclusively in the telemarketing program during
the period 6/87 through 12/87, and copies of lettersig mailed as
a result of the response to each script. One of these scripts
was a poll, four of the scripts appear political in nature with
no appeal for contributions and the final script did contain a
fundraising appeal. 1In all six scripts the text appears
specifically directed at Iowa by virtue of the caucus or debate
in Iowa being mentioned at some point.

The Committee's letter of May 12, 1988 notes that of
these scripts, only two were not fundraising in nature. The
Committee's position with respect to the scripts was that money
could not be raised from people who did not know or support their
issues. The Committee provided, as further support that these
scripts were used extensively, workpapers detailing the days and
number of calls made daily with respect to each of the scripts.
As noted in their May 12, 1988 letter the Committee's position is
that the rent, HVAC (utilities) and computer rental "were
correctly reported as national office overhead, consistent with
the treatment of other computer and office rental within the
campaign headquarters...and...both...were used Monday through
Friday 7 a.m. to 5 p.m. by both the Legal and Accounting

*/ Of the five follow-up letters mailed as a result of the
scripts, three included appeals for contributions.

4
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operation and the Direct Mail and Event Fundraising staffs."
Further, expenses associated with payroll, telephone, postage,
and software were charged directly "to either fundraising, the
Iowa allocation.or Exempt Legal/Accounting as appropriate.”

As noted above, the Audit staff calculated the apparent
cost of the Program to be $745,439.24, while the Committee only
allocated $117,606.04, or about 16% of identified Program costs
to Iowa, although it is apparent that the Program focused on
Iowa. The Audit staff also noted that as of April 30, 1988,
according to the State Allocation Report, FEC Form 3P, page 3,
the Committee had allocated expenditures totaling $616,010.80 to
the Iowa limitation of $775,217.60. The Audit staff's review of
expenditures allocated to Iowa determined this figure to be
materially correct, except as noted with respect to the Program.

Based on the Audit staff's review of the information
and documentation made available, it is our opinion that the .
following Program costs, totaling $375,549.15, require allocation
to Iowa.

e Program Costs Within the 28 Day Rule

The Audit staff reviewed Program costs occuring
within 28 days of the Iowa caucus and determined that $52,709.67
in telephone, rent, utilities, payroll and computer related
services should have been allocated to Iowa. As stated in the
Committee's letter, dated May 12, 1988, for the period subsequent
to January 1, 1988, expenses were allocated 100% against the Iowa
limitation due to the "FEC regulation eliminating the Fundraising
Exemption within 28 days of a primary election.®™ The Audit staff
reviewed Committee allocation workpapers with respect to the
Program and determined, based on the information available, that
the Committee allocated $41,500.04 in salary, phone and
miscellaneous Program costs to Iowa.

o) Program Costs outside the 28 Day Rule

The Audit staff reviewed Program costs occurring
outside of the 28 day rule and determined that $322,839.48 in
telephone, rent, utilities, payroll, computer related services,
postage, wiring and miscellaneous costs should have been
allocated to Iowa. Based upon the scripts and telephone logs
provided as part of the Committee's May 12, 1988 letter, it was
determined that $86,378.48 in long distance telecommunication
charges and $168,339.00 in payroll costs with respect to the
Program should have been allocated to Iowa. With respect to rent
and utilities, the Audit staff determined that, based on the
hours of operation as provided by the Committee in their letter
dated May 12, 1988, $5,713.70 in expenditures should have been
allocated to Iowa. The Audit staff determined that $35,610.05 in
computer related Program costs should have been allocated to
Iowa. Finally, the Audit staff determined that postage totaling
$17,020.78; wiring installation costs of $5,694 and miscellaneous
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costs totaling $4,083.47 should have been allocated to Iowa. The
Audit staff's review of Committee workpapers indicated that
$76,106 in salary, phone, postage, supplies and computer related
costs with respect to the Program were allocated to Iowa.

The following recap and analysis was provided with
respect to the Iowa state expenditure limitation in the interim
audit report:

Telemarketing Program costs allocable
to Iowa per the Audit staff:

Within 28 Day Rule $ 52,709.677
Outside 28 Dpay Rule 322,839.48 $375,549.15

Less Program costs allocated by
the Committee:

Within 28 Day Rule $ 41,500.04
Outside 28 Day Rule 76,106.00 (117,606.04)

Additional Program costs requiring
allocation to Iowa $257,943.11

.Expenditures allocated to Iowa per

Committee FEC Form 3P, page 3, as of

March 31, 1988 616,995.09
Expenditures subject to Iowa limitation $873,953.91

Less: 2 U.S.C. Section 441 (a) State
Spending Limitation (775,217.60)

Total Expenditures in Excess of State
Limitation $ 99,720.60

In the interim audit report the Audit staff recommended
that within 30 calendar days after service of the report the
Committee provide evidence showing that it had not exceeded the
limitation as set forth above. Absent such a showing, the Audit
staff recommended that the Committee adjust its records to reflect
the expenditures allocated in Iowa, and where necessary file
amended reports to reflect the correct amount allocable to Iowa.

In addition, the Audit staff recommended that the
Committee provide a detail listing for all vendors related to the
telemarketing program and an itemization of all associated costs
incurred with respect to each vendor. Such costs include those
incurred with respect to development and implementation of the
telemarketing program.

S.
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Analysis of Committee Response

The Committee filed its response on November 4, 1988.%/ 1In
its response, the Committee stated that it believes the Audit
staff's conclusions are incorrect and offered its reasons in
support of this position. Each of the topical areas addressed by
the Committee are discussed in the following paragraphs.

1. The Telemarketing Effort was a Fundraising Program

The Committee contends that the Program "was conceived
and implemented by the campaign as a significant fundraising
effort.” According to the Committee's response, the Audit staff
mischaracterized the Program for three fundamental reasons: (a)
misplaced reliance on a memorandum from a consultant; (b) a failure
to understand the program's Iowa focus; and (c) a failure to
comprehend modern campaign fundraising.

With respect to (a), the Committee submitted an affidavit
from the deputy campaign manager which specifically stated that the
memorandum from the consultant was not adopted as the campaign's

telemarketing plan and that fundraising was a prime objective of
telemarketing.

In the Audit staff's opinion, the Committee's
contention that "misplaced reliance®™ existed on the part of the
Audit staff is without merit. Although this report refers to the
March 23, 1987 memorandum, our cor:clusion "that the basic
components of this plan with respect to the telemarketing effort
directed at Iowa were implemented by the Committee and indicate a
focus on Iowa"™ (Report, page 4) is based, as stated in the
report, on our review of documentation for expenditures related
to the telemarketing effort. The Committee's contention that the
consultant's proposal was not adopted does not, in the Audit
staff's opinion, change or require revision to the Audit staff's
conclusion that a significant telemarketing effort was directed
at the voting age population in Iowa.

Concerning the Committee's assertion regarding the
Program's Iowa focus (item (b)), the Committee argues that the
Audit staff's position "fails to recognize the uniqueness of
circumstances surrounding an 'underdog' campaign. An unknown
candidate must focus first on lowa, to present his positions, to
become known, and to raise funds to support these efforts.
Momentum from success in Iowa permits the candidate to be a
factor in New Hampshire." The Committee further states that
[since] "Iowa voters could be educated, and would have a stake in
the election because of their participation in the early

caucuses. That stake would .cause them to contribute...once they
knew the candidate."

*/ The Committee requested a 60 day extension in which to
respond to the interim audit report. The Commission granted
a 30 day extension to November 4, 1988.
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The Audit staff does not dispute the Committee's
position that a person is not likely to contribute to a candidate
about whom he or ‘she knows little. Nor does the Audit staff
necessarily disagree with the Committee's statement that the Iowa
caucuses and the New Bampshire primary are the beginning and the
end for most campaigns. Bowever for the Committee to then
conclude "For an unknown like Pete du Pont, it is essential to
raise funds in those states, because those are the states in
which he is becoming known" seems more appropriate in support of
an attempt to influence a candidate's chances of a win or
reputable position in the lowa caucuses or New Hampshire primary
rather than a justification that it is essential to that end to
raise funds in these two states and thus the telemarketing effort
should be viewed as primarily a fundraising program.

The Committee's third point (item (c)) is an attempt to
identify similarities between "sophisticated telemarketing"™ and
"traditional direct mail." The Committee provides as an example
a situation where a phone call is made and, based on the
response/exchange concerning issues without a solicitation being
mentioned, a follow-up solicitation is sent. The Committee made
the decision "to give Iowans multiple opportunities to know the
candidate and the issues, and only then to ask for funds." The
Committee's position is simply that both the phone call and the
follow-up solicitation should be viewed as components of a single
fundraising appeal. The total costs as such would be considered
fundraising and not allocable to a state limit, unless occurring
within 28 days of the election. The Committee states correctly
that the Audit staff viewed the expenses related to the phone
calls as separate and distinct from any follow-up mailings*
which may have occurred. Further, the Audit staff viewed as
fundraising-related phone calls only those calls made outside the
28 days for which the script used actually contained a
solicitation of funds. The Audit staff's position, based on the
information submitted by the Committee, remains unchanged in this
regard.

2. Expenses for Rent, Computer Equipment and Wiring

The Committee contends that the headquarters expenses
for rent, computer expenses, and wiring allocated to Iowa by the
Audit staff are general overhead expenses and not allocable to
Iowa under 11 C.F.R. § 106.2(c)(1) (i) and § 106.2(b) (2) (iv).
These sections, in relevant part, define overhead expenses as
rent, utilities, equipment and telephone service base charges,
and exempt from allocation [such] operating expenditures incurred
for administrative, staff, and overhead expenditures of the
national campaign headquarters.

*/ The costs of any follow-up mailings were not charged to the
Jowa limit outside 28 days before the election.
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Section 106.2(a) of 11 C.F.R. provides the general
authority under which expenditures (including overhead) should be
allocated to States. The Audit staff is of the opinion that the
exemption from State allocation of overhead expenses granted by
11 C.F.R. § 106.2(c) (1) (i) extends to operating expenses of the
national campaign headquarters and does not exempt operating
expenses of a specific program focused on & particular State
simply because it was directed out of the national office. 1In
addition, 11 C.F.R. § 106.2(b) (2) (iv) (B) states that "overhead
expenditures of a committee regional office or any committee
office (emphasis added) with responsibilities in two or more
States shall'be allocated to each state on a reasonable and
uniformly applied basis. An extension of the Committee's
position - that overhead expenses relating to the telemarketing
program are not allocable - would permit campaigns to avoid
allocation of overhead expenses related to focused programs to
any state simply by operating the programs from national
headquarters. The Audit staff is of the opinion that the
exemption from allocation of overhead expenditures by the
national campaign headquarters was not intended to include
allocable expenses of focused programs operated from the
headquarters office. The Audit staff further notes that if the
telemarketing program was performed on the premises of a vendor
or if the vendor rented extra space and/or equipment to perform
the services, then all the charges for space, equipment, and
installation would have been built into the fee charged.
Therefore the Audit staff's position, that all expenses relevant
to the focused extent of the telemarketing program are allocable
expenses, remains unchanged.

3. Payroll

The Committee contends that the Audit staff understated
the payroll expenses already allocated by the Committee by
$7,684. The Audit staff notes that this amount is the difference
between allocable payroll expenses not included in the
Committee's allocation figure and an overallocation of payroll
made by the Committee. Because the overallocation made by the
Committee was adjusted by the Audit staff for the full amount in
the interim audit report (Report p. 3, */ footnote) no further
adjustment should be made.

4. Telephone Charges

The Committee also contends that the Audit staff's
calculation for telephone toll charges to Iowa is incorrect. The
Committee stated that it sampled charges within the time frame
used by the telemarketing program and, based on the sampling
data, determined that an average of $34.18 per day in toll
charges were unrelated to the telemarketing program. The
Committee asserts that the allocation made by the Audit staff is
overstated by $8,372.76. The Committee's allocation figures in
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the Response appear to be derived from the total charges for
night and weekend tolls to all area codes less $34.18 per day
(estimated non-tclemarketing evening and weekend charges).
Furthermore, the Committee 4id not provide the Audit staff the
documentation used in the sampling process.

The Audit staff recognizes the probability that all
calls to Iowa were not telemarketing related. Therefore the
Audit staff has revised the gross amount of calls to Iowa and has
reduced these amounts by credits and a business use (presumed
non-telemarketing) percentage. The Audit staff based the
business use reduction on the percentage of the toll charges made
during business hours relative to the total toll charges. This
percentage reduction was applied only to the calls made to Iowa,
not to the total evening/weekend tolls. The Audit staff applied
an average business use reduction percentage to the Iowa tolls
for the month of February because the Committee acknowledged that
some daytime calling was made during this period. These Audit
staff adjustments have reduced the allocable amount from
$101,436.29 to $81,173.80 This reduction of $20,262.49 is
reflected in the revised telemarketing program costs allocable to
Iowa per the Audit staff. 1In addition, allocation of wiring
installation, based on the allocable percentage of telephone
costs, has been reduced accordingly from $5,694 to $4,667.60.

5. Application of Advisory Opinion 1988-6

In the alternative the Committee suggests that Advisory
Opinion 1988-6 is applicable to the telemarketing program. The
Advisory Opinion allowed 50% of the cost of a television
advertisement to be allocated to exempt fundraising. The
Committee states that "In that opinion, the Commission concluded
that a three-second visual listing, 'Vote - Volunteer -
Contribute,' plus a voice-over giving a phone number for
contributors to call..would permit the allocation of 50% of the
ad's cost to exempt fundraising."™ The Committee further asserts
that a greater percentage of the du Pont telemarketing program
was directed to fundraising than the corresponding fundraising
percentage of time used for fundraising in the television
advertisement.

The Committee contends that "telemarketing fundraising
has multiple components, which combine to produce results...[and]
the audit report treats the phone call and the mailing as two
separate events, rather than two components of a fundraising
package, and considers the phone call not to be part of the
fundraising effort."™ The Audit staff's discussion and rejection
of the Committee's rationale that the telemarketing program was
basically a fundraising program and thereby subject to a
fundraising exemption was discussed under paragraph (1) of this
section.
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o The Audit staff is of the opinion that the Advisory

27 Opinion 1988-6 applies only to a specific factual situation - a
television commercial - and does not extend beyond the specifics
of that case. Both the political issue and solicitation request
was contained within one message, whereas the du Pont
telemarketing program sought political interest first and then
addressed solicitation requests from identified supporters. The
Audit staff notes that it did not allocate the costs of any of
the follow-up letters sent by the Committee to Iowa outside 28
days before the election.

Finally, the Committee presented in its response an
allocation of telemarketing program expenses based on a 50%
exemption for fundraising. The Audit staff notes that certain
figqures used in the Committee's analysis of allocable costs based
on a 50% fundraising exemption are incorrect. 1In one case, the
figure shown d8id not represent total cost, but rather only the
non-fundraising portion as determined by the Audit staff. 1In
another instance, the Committee did not include total costs

T within 28 days of the election. The Audit staff did not perform
a detailed analysis of the Committee's figures because the
° Advisory Opinion exemption does not appear to apply to this
< program.
= Conclusion
/
O Based on the Audit staff's review of the Committee's
- response to the interim audit report and the information and
documentation made available, it is our opinion that the
o following Program costs, totaling $354,260.26 require allocation
to Iowa.
N
Total Program Program
< Identified Costs Allocated Costs Allocated
P Program Costs by Committee by Audit
¢ Telephone $157,833.32 $ 21,378.00 $ 81,173.80
Computer & related services 171,792.26 2,880.00 42,747.59
Rent & utilities 28,396.39 —-— 6,708.29
Payroll 277,371.62 72,243.79 197,858.73
Postage 97,202.18 17,020.78 17,020.78
Wiring installation 8,760.00 —-—- 4,667.60
Miscellaneous 4,083.47 4,083.47 4,083.47
Totals $745,439.24 $117,606.04 $354,260.26
The following recap and analysis, as revised for reduced
telephone toll charges and wiring installation, is provided with
respect to the Iowa state expenditure limitation:
{
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Revised Telemarketing Program costs
allocable to Iowa per the Audit staff:

Within 28 Day Rule $ 50,358.13
Outside 28 Day Rule 303,902.13 $354,260.26

Less Program costs allocated by
the Committee:

Within 28 Day Rule $ 41,500.04
Outside 28 Day Rule 76,106.00 (117,606.04)
1
Additional Program costs requiring
allocation to Iowa $236,654.22

Expenditures allocated to Iowa per
Committee FEC Form 3P, page 3, as of
April 30, 1988 616,010.80

Expenditures subject to Iowa limitation $852,665.02

Less: 2 U.S.C. Section 441 (a) State
Spending Limitation (275,217.60)

Revised Total Expenditures in Excess of State .
Limitation $ 77,447.42%/

Recommendation §1

The Audit staff recommends that within 30 calendar days of
service of this report the Committee provide documentation of all
associated costs related to the telemarketing program. This
documentation will include: (1) a detail listing of all vendors
who provided services toward both the development and
implementation of the telemarketing program; and (2) an
itemization of all associated costs incurred with respect to each
vendor. These vendor costs will include both direct services and
collateral services (such as materials, printing, and
distributive costs) associated with the telemarketing program.
Based on our review of the information provided, the Audit staff

may require access to all supporting documentation such as vendor
invoices and receipted bills.

In addition, the Audit staff recommends that the Committee
adjust its records to reflect the expenditures allocated in Iowa,

and where necessary file amended reports to reflect the correct
amount allocable to Iowa.

*/ Total is based on limited vendor information. The Committee

did not respond to the recommendation that it provide a
detail listing for all vendors related to the Program.
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B. Itemization of Expenditures

Section 434(b) (5) (A) of Title 2 of the United States Code
states that each report shall disclose the name and address of each
person to whom an expenditure in an aggregate amount or value in
excess of $200 within the calendar year is made by the reporting
committee to meet a candidate or committee operating expense,
together with the date, amount, and purpose of such operating
expenditure.

During a review of expenditures, the Audit staff noted
that the Committee failed to itemize on Schedule B-P two expendi-
tures totaling $75,966.38 relative to the 1987 Year-end report.
This amount was included in reported disbursements on the
Committee's Detailed Summary Page, however, a Schedule B-P
disclosing these items was omitted from the 1987 Year-end report.

In addition, the Audit staff determined that for 23
itemized expenditures, totaling $868,943.72, the Committee failed
to itemize all required information.

Finally, the Audit staff noted a discrepancy of
($224,421.55) between the reported total of itemized expenditures
and the calculated total of the itemized expenditures for the
Schedule B-P's provided with the January 1988 report. The
Committee apparently reported payments to a payroll service and the
related payroll checks and tax payments, issued by the payroll
service. The Committee explained that it had inadvertently failed
to annotate as memo entries (non-additive) items totaling
$224,421.55 related to payroll.

During the Exit Conference held on May 6, 1988, Committee
officials seemed receptive to filing amended reports to correct the
discrepancies noted above.

In the interim audit report the Audit staff recommended
that the Committee, within 30 calendar days after service of the
report, file amendments (1) to disclose the two unitemized
expenditures noted, (2) to correct and complete the disclosure on
the 23 items noted, and (3) to disclose correctly the expenditures
to a payroll service on the January 1988 report as memorandum
entries.

The Committee filed amendments on November 7, 1988 and
December 1, 1988%/ correcting the discrepancies noted above.

Recommendation #2

The Audit staff recommends that, despite the untimely filing
of the amendments, no further action be taken on this matter.

*/ The Committee was granted a 30 day extension to November 4,
1988 to respond to the interim audit report.

¢
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C. Itemization of Interest Recelved

Section 434(b) (3) (G) of Title 2 of the United States Code
states that each report shall disclose the identification of each
person who provides any dividend, interest or other receipt to the
reporting committee in an aggregate value or amount in excess of
$200 within the calendar year, together with the date and amount of
any such receipts.

The term "Person" is defined at 2 U.S.C. § 431(11) as an
individual, partnership, committee, association, corporation, labor
organization, or any other organization or group of persons.
Identification is defined at 2 U.S.C. § 431(13)(B) to mean, in the
case of any person, other than an individual, the full name and
address of such person.

The Audit staff's review of interest earned by the
Committee revealed that 12 transactions totaling $19,114.03 were
not itemized on Schedule A-P relative to the 1986 October
Quarterly, 1986 Year-end, 1987 April Quarterly, and 1987 July
Quarterly reports.

At the Exit Conference, the Committee officials agreed to
file amendments to correct the public record.

In the interim audit report the Audit staff recommended
that the Committee, within 30 calendar days after service of the
report, file amendments itemizing the receipts noted above.

The Committee filed amendments, received November 7,
1988, itemizing the interest receipts noted above.

Recommendation $#3

The Audit staff recommends no further action on this matter.

D. Matter Referred to the Office of General Counsel

A certain matter noted during the a2udit has been referred
to the Commission's Office of General Counsel,

I1I. Findings and Recommendations Related to Title 26
of the United States Code

A. Calculation of Repayment Ratio

Sections 9038(b) (2) of Title 26 of the United States Code
states, in part, that if the Commission determines that any amount
of any payment made to a candidate from the matching fund account
was used for purposes other than to defray qualified campaign
expenses, it shall notify such candidate of the amount so used, and

the candidate shall pay to the Secretary an amount equal to such an
amount.

.
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Section 9038.2(b) (2) (1ii) of Title 11 of the Code of
Federal Regulations states that the amount of any repayment sought
under this section shall bear the same ratio to the total amount
determined to have been used for non-qualified campaign expenses as
the amount of matching funds certified to the candidate bears to
the total amount of deposits of contributions and matching funds as
of the candidate's date of ineligibility.

The formula and its application with respect to the
Committee's receipt activity is as follows:

+. Total Matching Funds Certified Through
Date of Ineligibility 2/18/88 =
Numerator + Private Contributions
Received through 2/18/88

$2,298,064.54 = .300266
$7,653,436.93

Thus, the repayment ratio for non-qualified campaign
expenses is 30.0266%.

B. Non-qualified Campaign Expenses - Payments Made in Excess
of Iowa State Limitation

Section 9038(b) (2) of Title 26 of the United States Code
states in relevant part that if the Commission determines that any
amount of any payment made to a candidate from the matching payment
account was used for any purpose other than to defray the qualified
canpaign expenses with respect to which such payment was made, it
shall notify such candidate of the amount so used, and the
candidate shall pay to the Secretary an amount equal to such
amount.

Section 9038.2(b) (2) (i) (A) of Title 11 of the Code of
Pederal Regulations states in part that the Commission may
determine that amounts of any payments made to a candidate from the
matching payment account were used for purposes other than defrayal
of qualified campaign expenses. Section 9038.2(b) (2) (ii) (A) of
this Title further states that Commisssion repayment determinations
include determinations that a candidate has made expenditures in
excess of the limitation for any one State pursuant to
§ 9035.1(a)(1).

As noted in Finding 1I.A., Allocation of Expenditures to
States, the Audit staff determined that the Committee exceeded the
expenditure limitation in Iowa by $77,447.42. These expenditures
represent amounts paid by the Committee. The amount subject to
repayment is calculated below:
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Amount paid in excess of the Iowa State

Expenditure Limitation $77,447.42
Times the Repayment Ratio from III.A. .300266
Repayment Amount $23,254.83%/
Conclusion

On March 9, 1989, the Commission made an initial determination
that the Committee repay $23,254.83 to the U.S. Treasury pursuant
to 26 U.S.C. §9038(b)(2).

C. Statement of Net Outstanding Campaign Obligations

Section 9034.5(a) of Title 11 of the Code of Federal
Regulations requires that the candidate submit a Statement of Net
Outstanding Campaign Obligations ("NOCO Statement") which contains,
among other items, the total of all outstanding obligations for
qualified campaign expenses as of the candidate's date of ineligi-
bility and an estimate of necessary winding down costs within 15
days of the candidate's date of ineligibility.

On Pebruary 18, 1988, Pete du Pont announced that he had
withdrawn from the race for the Republican nomination for President
of the United States. Pursuant to 11 C.F.R. § 9033.5(a), that is
the date Mr. du Pont's candidacy terminated for the purpose of
incurring qualified campaign expenses.

The Committee submitted their original NOCO Statement on
March 3, 1988 and has continued to submit revised NOCO Statements
with each matching fund submission.

The Audit staff reviewed the NOCO Statement dated
February 18, 1988 for financial activity through April 30, 1988.
This review included verification of cash, accounts receivable,
capital assets, other assets, accounts payable for qualified
campaign expenses, and actual and estimated winding down costs.

Presented below is the Audit staff's analysis of the
Committee's NOCO Statement as of February 18, 1988.

*/ This repayment amount is based on limited vendor information.
The Audit staff recommended in Finding II.A. that the
Committee provide documentation of all associated costs
related to the telemarketing program. Adjustments to this
repayment amount may result and will be reflected in the
Commission's final repayment determination.
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Auvdit Analysis of Committes's
NOCO Statement as of Pebruary 18, 1988 8/
as deterained on April 30, 1988

Assets
Cash or. Nand $ 200.00
Cash in Bank 341,052.28
Deposits and Receivables 93,2089.84
Capital Assets 17, 280.00
Total Assets $451,822.12

Obligationg

Accounts payable for
Qualified Canpaign

Expenses $408,832.11
Accounts payable for
contribution refunds 2,962.00
Winddown Costs - Actual
2/19/88 to
4/30/88
Salaries $34,808.24
Miscellaneocus 10,845.78
Operating
non-payroll  159,767.09
205, 421.11
Anount of non-
qualified campaign
expenses (in excess
of Iowa limitation)
included above (61,518.18) b/
Winddown Costs -
Estimated
5/1/88 to
2/28/89%
Salaries $160,783.07
Consulting 21,000.00
Legal fees -
Texas 100,000.00
Occupancy
Operating
Costs 17,460.00
Office
Supplies 2,500.00
Equipment
Rental 8,612.00
Computer/Data
Processing 10,800.00
Ffundraising 15,000.00

336,155.07

Total Obligations $891,852.11
Net Outstanding Campaign
Obligations (Deficit)

as of 2/18/88 $(440,029.99)

a/ Pebruary 18, 1988 is the date determined by the Commission to
be the Candidate's date of ineligibility for purposes of
incurring qualified campaign expenses.

b/ Under 11 C.F.R. § 9034.4(b) (2), an expenditure which is in
excess of any of the limitations under 11 C.F.R. Part 9035
shall not be considered a qualified campaign expense, which

precludes such expenditures from inclusion in the NOCO
presentation as set forth at 11 C.F.R. § 9034.5.
[




0701 6447 |

] 9

18

Shown .helow is an adjustment for private contributions,
interest and matching funds received during the period 2/19/88 to
4/30/88, the most current financial information available at the
close of fieldwork. )

Net Outstanding Campaign
Obligations (Deficit) as

of 2/18/88 - $(440,029.99)
{

Net Private Contributions 177,536.10

Matching Funds Received 238,740.39

Interest Received 3,438.61

Remaining Entitlement as
of April 30, 1988 $( 20,314.89) */

As of April 30, 1988, the Committee has not received
matching fund payments in excess of its entitlement. Additional
fieldwork may be required to assess the impact of future
financial activity on the NOCO deficit.

*/ The Committee received its final matching fund payment of
$11,711.56 on May 26, 1988, and reported $4,663.41 in
individual contributions during May 1988. Therefore, the
Committee appears not to have exceeded its entitlement.

LS
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

MEMORANDUM
January 16, 1990
TO: Fred Eiland
Chief, Press Office (‘Hﬁ/
FROM: Kim L. Bright-Coleman

Special Assistant General Counsel

SUBJECT: Public Issuance of the Statement of Reasons
for the Final Repayment Determination for
Pete duPont for President 1Inc.

Attached please find a copy of the above mentioned
Statement of Reasons which the Commission approved on
December 14, 1989.

Informational copies of the Statement of Reasons have
been received by all parties involved and the document may be
released to the public.

Attachment as stated

FEC Library
Public Disclosure
Reports Analysis Division

9907 01,6447 2

cc: Audit Division V/
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FEDERAL ELECTION COMMISSION
WASHINGTON, D C 20463

December 14, 1989

Frank A. Ursomarso, Treasurer
Pete du Pont for President, Inc.
P.0. Box 1988

Rockland, Delaware 19732

Dear Mr. Ursomarso:

The Commission has considered the responses filed on
behalf of Pete du Pont for President, Inc. to the Commission’s
initial repayment determination contained in the Report of the
Audit Division on Pete du Pont for President, Inc. issued on
March 9, 1989. On December , 1989, the Commission made a
final determination that Governor Pierre S. du Pont and Pete du
Pont for President, Inc. must repay $25,775.49 to the United
States Treasury.

Enclosed is a Statement of Reasons in support of the
Commission’s final determination as required by 11 C.F.R.
§ 9038.2(c)(4). Judicial review of the Commission’s
determination is available pursuant to 26 U.S.C. § 9041.

Please note that, under 11 C.F.R. § 9038.2(d4)(2),
repayment must be made within thirty (30) days from the date of
service of this notice. The payment should be sent to the
Commission, but made payable to the United States Treasury.

Sincerely,

\ /
(. ..

. Cmea, ! N s X
Danny . McDonald
Chairman

Enclosure
Statement of Reasons
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FEDERAL ELECTION COMMISSION
WASHINGTON D C 20463

December 14, 1989

Glenn C. Kenton, Esgq.
Richards, Layton & Finger
One Rodney Sguare
Wilmington, Delaware 19899

Dear Mr. Kenton:

The Commission has considered the responses filed on
behalf of Pete du Pont for President, Inc. to the Commission’s
initial repayment determination contained in the Report of the
Audit Division on Pete du Pont for President, Inc. issued on
March 9, 1989. On December . 1989, the Commission made a
final determination that Governor Pierre S. du Pont and Pete du
Pont for President, Inc. must repay $25,775.49 to the United
States Treasury.

Enclosed is a Statement of Reasons in support of the
Commission’s final determination as required by 11 C.F.R.
§ 9038.2(c)(4). Judicial review of the Commission’s
determination is available pursuant to 26 U.S5.C. § 9041.

Please note that, under 11 C.F.R. § 9038.2(d4)(2),
repayment must be made within thirty (30) days from the date of
service of this notice. The payment should be sent to the
Commission, but made payable to the United States Treasury.

Sincerely,

Vel e
i

FE ] '

- 'r*k:‘ - - ‘ﬁ‘_z)/
Danny L. McDonald
Chairman

Enclosure
Statement of Reasons
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )

Governor Pierre S. du Pont IV and ;

Pete du Pont for President, Inc. )

Final Repayment Determination )

STATEMENT OF REASONS

iG]
~ On December 14, 1989, the Commission made a final
:: determination that Governor Pierre S. du Pont IV, and Pete du Pont
O for President, Inc. (the "Committee") repay $25,775.49 to the
i.‘ United States Treasury pursuant to 26 U.S.C. § 9038(b)(2),
o representing the portion of public funds used by the Committee to
™~ make expenditures in excess of the Iowa state limitation. The
& repayment is based on expenditures related to a telemarketing and
:‘ mail program that the Committee did not properly allocate to its

Iowa expenditure limitation. Therefore, the Committee is ordered

to repay this amount within 30 days of receipt of this

determination pursuant to 11 C.F.R. § 9038.2(d)(2). This
Statement sets forth the legal and factual basis for the
Commission’s determination in accordance with 11 C.F.R.

§ 9038.2 (c)(4).
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I. BACKGROUND

Pete du Pont for President, Inc. (the "Committee™) is the
principal campaign committee of Governor Pierre S.
du Pont IV, a candidate for the Republican presidential nomination
in 1988. The Committee operated a telemarketing and mail program
from its Wilmington, Delaware headquarters from June 1987 through
February 1988. The program costs totaled $745,439.24. The
Committee allocated $117,606.04 in program costs to Iowa. The
Audit Division reviewed the scripts used in the program and the
long distance telephone bills, and concluded that Iowa was a
primary focus of the telemarketing program and that additional
amounts should be allocated to the Committee’s Iowa expenditure
limit.

The issue first arose in the Interim Audit Report which was
approved by the Commission on August 30, 1988. Attachment 1. 1In
the Interim Report, the Audit Division allocated $375,549.15 of
the program costs to Iowa, resulting in expenditures in excess of
the Iowa state limitation totaling $99,720.60. The report
recommended that the Committee provide evidence that it had not
exceeded the limitation or adjust its records and reports to
reflect the correct amount allocable to the Iowa limit. The
Committee was also requested to provide a listing of all vendors
related to the telemarketing program and an itemization of all
expenditures incurred with respect to each vendor. The Interim
Report contained a preliminary calculation of the repayment in the
amount of $29,942.71, based on the amount in excess of the Iowa

state expenditure limitation.
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The Committee responded to the Interim Report on November 4,
1988. Attachment 2. The Committee’s principal argument was that
the program was essentially fundraising in nature. Therefore, the
Committee asserted that no additional amounts were allocable to
the Iowa state expenditure limit as they were exempt fundraising
expenses. In the alternative, the Committee argued that Advisory
Opinion ("AO") 1988-6 applies to the telemarketing program, and
half of its expenses for the program were fundraising costs exempt
from allocation under that opinion. Moreover, the Committee
argued that expenditures for rent, computer expenses, and wiring
allocated to Iowa by the Audit staff are general overhead expenses
which are not allocable to Iowa. The Committee also contended
that the Audit staff understated payroll expenses, and

miscalculated telephone toll charges to Iowa, because certain

telephone calls were not related to the telemarketing program.

The Commission approved the Final Audit Report on the
Committee on March 9, 1989. Attachment 3. The report recommended
that the Committee provide documentation of all associated costs
related to the telemarketing program; adjust its records to

reflect the expenditures allocated in Iowa; and where necessary,

file amended reports to reflect the correct amount allocable to
Iowa. The report rejected the Committee’s contentions that the
program was essentially a fundraising appeal and that AO 1988-6
could be applied to exempt 50% of the costs allocated to the Iowa
expenditure limit by the Audit Division. The report also rejected
the Committee’s contention that certain expenditures were exempt

as national campaign headquarters overhead. However, the Audit
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staff accepted the Committee’s contention that not all calls to
Iowa were related to the program, and accordingly reduced the
telephone and wiring allocations. This reduction was determined
based on credits on telephone bills which had not previously been
included in the allocation, and the application of a business use
percentage for presumed non-telemarketing calls. The Eeport
concluded that $354,260.26 in the program costs should be
allocated to lowa, resulting in expenditures in excess of the Iowa
State expenditure limitation in the amount of $77,447.42.
Therefore the Commission made an initial determination that the
Committee repay $23,254.83 to the United States Treasury purcuant
to 26 U.s.C. § 9038(b)(2).

The Committee responded to the Final Audit Report on
April 21, 1989. Attachment 4. 1In the response, counsel for the
Committee requested the opportunity to address the Commission in
open session regarding the audit report and repayment
determination pursuant to 11 C.F.R. § 9038.2(c)(3). The
Commission granted the Committee’s request for an oral
presentation on May 18, 1989. On June 28, 1989, counsel for the
Committee made an oral presentation before the Commission.
Attachments 5 and 6.

The Commission issued a subpoena on June 2, 1989 for
Committee records relating to the telemarketing program. The
Committee responded to the Commission’s subpoena on August 11,
1989. Attachment 7. The Audit staff reviewed the Committee’s
response to the subpoena, and concluded that the Committee

underallocated postage costs to Iowa. The Committee’s description
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of its postage allocation is inadequate because it did not provide
detailed documentation. While political mail was sent to Iowa as
early as June 11, 1987, and the Committee paid $20,000 for metered
mail between June and August 1987, the Committee did not allocate
metered mail postage to Iowa until September 1987. Therefore the
Commission concludes that the Committee underallocated postage
costs for that period. Moreover, it appears that the Committee
underallocated in-house metered mail costs to Iowa during the
28-day period preceding the Iowa caucus. Between January 14, and
February 1, 1988, the Committee paid $20,600 in metered mail
costs, but only allocated $3,600 to Iowa and $8,605.22 to New
Hampshire. The Commission concludes that the balance of metered
mail costs should be allocated to Iowa. These costs total
$8,394.78, which increases the total expenditures in excess of the
Iowa limitation to $485,842.20, and the repayment amount to
$25,775.49.
I1. THE COMMITTEE’S ARGUMENTS

The Committee’s primary arqument is that the telemarketing
program was a national fundraising effort. Since the Iowa
caucuses and the New Hampshire primary are critical for most
campaigns, the Committee maintains that it is essential for an
unknown candidate such as Pete du Pont to raise funds in those
states, "because those are the states in which he is becoming
known." Attachment 4, page 3. Moreover, the Committee contends
that the program was "a national program that stalled."
Attachment 6, page 24. The Committee further argues that the

program only appears to have been targeted at Iowa because the
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campaign was unsuccessful. Counsel for the Committee stated that
it "would have been a national operation running out of the
headquarters ....the computers that drove this program were set up
so0 that they could be used on a national basis." Attachment 6,
page 23, In the Committee’s responses and the oral presentation,
the Committee made three arguments to justify its allocation of
program costs based on the premise that the program was a national
fundraising effort: 1) the expenditures at issue are exempt
fundraising costs which are not allocable to the Iowa state
expenditure limit; 2) AO 1988-6 applies to the telemarketing
program, and thus, half of the program costs are exempt
fundraising; and 3) certain expenditures were national
headquarters overhead and should not be allocated to Iowa.

The Committee’s main contention is that the program
expenditures were exempt fundraising costs which are not allocable
to the Iowa state limitation under 11 C.F.R. § 106.2(c)(5)(ii).
The Committee states that the program used six scripts, of which
two were purely political. The other four scripts, it argues,
were part of the fundraising program, and should be exempt from
allocation. The Audit staff concluded that only one of the six
scripts was fundraising in nature, and exempted expenditures
related to this script from allocation.

The Committee further arques that the telemarketing program
was analogous to a direct mail fundraising effort. The
Committee’s response to the Final Audit Report states: "All
campaign fundraising activities are comprised of multiple

components." Attachment 4, page 5. The Committee notes that a
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direct mail fundraising scheme involves postage, printing and the
fundraising letter itself, but only the letter contains a
fundraising message. The Committee argues that: "[als with
traditional direct mail, telemarketing fundraising has multiple
components, which combine to produce results, but which
individually are not productive." 1d. at 6. The Committee
believes that to treat the phone call and mailing as separate
events, rather than two related components of a fundraising
package, is similar to treating the postage for a fundraising
letter as » separate non-fundraising expenditure. As an example,
the Committee states that the "debate" script and follow-up letter
are "obviously an integrated fundraising device" in which the
script "sets the stage for a written appeal based on watching the
first candidate debate." 1d. at 7. Therefore, the Committee
contends that the telemarketing program costs related to the three
scripts are related to fundraising activities and should be exempt
from allocation.

Counsel for the Committee elaborated upon this argument
during the oral presentation. Counsel stated that there was a
"very prompt" follow-up fundraising letter after each telephone
call. The fundraising letter was sent "usually within 24 hours
after the call." Attachment 6, page 6. 1Individuals whose names
were obtained through the telephone calls often received several
fundraising solicitations. Counsel argued that the telemarketing
program "created our own vendor list." Id. at 7. Thus, he argued,
"[i]f the purchase of a vendor list for a direct mail is a cost

associated with fund-raising... a targeted telephone call to
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elicit exactly the same thing, which is a list of people who would
be most likely to contribute to the campaign, is also a cost
related to fundraising."™ Id. The telemarketing calls enabled the
Committee to "hone in on the issues that moved people” and create
a list of potential contributors. 1d. at 22.

Moreover, the Committee believes that AO 1988-6 applies to
this situation. 1In that opinion, a three-second fundraising
statement in a 60-second political advertisement supported the
exemption of 50% of the commercial’s cost as fundraising expenses.
The Committee argucs that "far more than one-tenth" of the program
costs had a "clear fundraising purpose." Attachment 4, page B.
Thus, it argues, "even accepting arguendo the audit report’s
conclusion” that program expenditures relate to Iowa, half of the
costs are exempt fundraising. Id. The Committee contends that
this instance "is not materially distinguishable from [AO 1988-6],
and the principle established there may not be ignored."” 1d.
Therefore, the Committee concludes that "under either method" it
has not exceeded the Iowa limit, and no repayment is required.
14.

Finally, the Committee contends that certain program
expenditures for rent, utilities, computer expenses and wiring,
allocated to Iowa in the Final Audit Report, are national
headquarters overhead and thus, not allocable to Iowa. The
Committee argues that these expenditures were general overhead
expenses "which would have been incurred regardless of whether the
telemarketing program ever called Iowa residents.” 1Id. at 6.

Counsel for the Committee stated that the telephones and computers
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used in the program were also used for other national headquarters
functions. Attachment 6, pages 12-13,

I11. LEGAL ANALYSIS

Section 441a(b)(1)(A), Title 2, United States Code
establishes national and state expenditure limitations for
candidates seeking the presidential nomination who receive public
financing. The Commission’s regulations, at 11 C.F.R. § 106.2,
contain rules governing the allocation of expenditures by
publicly-financed primary candidates to particular states.
Generally, expenditures incurred by a candidate’s authorized
committee for the purpose of influencing the nomination of that
candidate with respect to a particular state must be allocated to
that state on a reasonable basis. 11 C.F.R. § 106.2(a)(1).

The Federal Election Campaign Act of 1971, as amended, 2
U.S.C. §§ 431-455 ("FECA") and Commission regulations exclude from
the definition of expenditure any fundraising costs to the extent
that the aggregate of such costs does not exceed 20% of the
expenditure limitation applicable to the candidate. 2 U.S.C.

§ 431(9)(B)(vi); 11 C.F.R. § 100.8(b)(21). Such expenditures are
not allocable to any state. However, under section 110.8(c)(2),
expenditures for fundraising activities targeted at a particular
state, and occurring within 28 days before that state’s primary
election are presumed to be allocable to the expenditure
limitation for that state, the fundraising exemption of section
100.8(b)(21) notwithstanding. A fundraising cost is any cost
incurred in connection with the solicitation of contributions.

2 U.S.C. § 431(9)(B)(vi). Examples of exempt fundraising
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expenditures include printing and postage for solicitations,
airtime for fundraising advertisements, and the cost of
refreshments for fundraising receptions and dinners. 11 C.F.R.

§ 106.2(c)(5)(ii).

The fundraising exemption was the focus of A0 1988-6, which
concerned broadcast media time buys by a presidential campaign
committee. The advertisements at issue were 60-second spots which
included a three-second fundraising message. The Commission
concluded that the committee could allocate 50% of the
advertisement to fundraising, since the presence of the
solicitation in the advertisement indicated that fundraising was
one of the purposes of the advertisement. Thus, the application
of the fundraising exemption did not depend upon the proportion of
time in the advertisement which included the fundraising message,
but upon the fact that a solicitation was present in the
advertisement.

The Committee’s arguments are based upon the assumption that
the telemarketing program was essentially fundraising in nature.
However, the evidence does not support this assumption. Only one
of the scripts used in the telemarketing program contained an
overt fundraising message. The Committee relies on the premise
that a voter contact program with several discrete elements which
may eventually lead to an explicit fundraising appeal should be
considered entirely fundraising in nature. Although the Committee
contends that the telephone calls without any apparent fundraising
message had a fundraising purpose of educating potential

contributors for subsequent fundraising appeals, the absence of a
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fundraising appeal in the calls makes them indistinguishable from
campaign devices intended to educate voters and garner voting
support. The Committee’s contention that the prompt follow-up
letter renders the initial telephone call fundraising is equally
flawed. Proximity in time is insufficient to establish a
connection. For example, two television advertisements broadcast
on the same day are not both exempt for fundraising if only one
contains a fundraising message. The only evidence that there was
a fundraising intention is the Committee’s assertion that the
program was a fundraising effort. This is insufficient. The
limited fundraising exemption was not intended to cover
expenditures with no apparent fundraising message.

Counsel for the Committee contends that the program was a
national operation cut short by the failure of the campaign. He
asserts that the program only appears targeted at Iowa because the
campaign ended before the program expanded to other areas.
However, there is no documentation of the nationwide nature of the
program. There is no evidence of telephone calls or mailings to
Iowa voters after the caucus. Moreover, this argument begs the
guestion. 1In a successful campaign, any program which has proven
useful in the early states could be expanded to other states.
Nevertheless, since the program was in actuality limited to Iowa,
the program cost should be allocated to Iowa.

The Committee’s attempt to analogize the program with the
creation of a list of potential contributors for a direct mail
operation is similarly flawed. The Committee purchased vendor

lists for Iowa, and based the program on a list of 60,000 likely
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contributors. These facts contradict the contention that the
program was used to create a list of potential contributors.
Moreover, the Committee ignores a crucial difference between the
telemarketing program and direct mail. The initial telephone call
had a purely political message, devoid of a fundraising
solicitation. In an exempt direct mail program, each mailing
contains a fundraising message and each contact with the public
consists of one mailing with a fundraising message. Conversely,
the telemarketing program consisted of several contacts with
voters, but only some of these contacts contained ¢ fundraising
message.

Furthermore, the Committee’s reliance on AO 1988-6 is
misplaced. The opinion applied to a specific factual situation
which is distinguishable from the facts at issue here. 1In the
opinion, both the political issue and solicitation request were
contained in one cohesive advertisement, so that the fundraising
message was clearly related to the entire advertisement.
Application of the opinion arquably requires the presence of some
overt fundraising message in a communication as basis for the
exemption. In contrast, the Committee asserts that telephone
calls and mailings which did not contain any fundraising message
should be exempt. The Commission’s decision in A0 1988-6 would
not permit a candidate to exempt as fundraising expenses a

fundraising program which includes several disparate messages and
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contacts with potential voters which do not contain an explicit
fundraising message.

The Committee’s contention that the program costs are exempt
national headquarters overhead is also not tenable. The exemption
for overhead operating expenses of a national campaign
headquarters does not exempt the operating expenses of a specific
program focused on a particular state simply because it was
conducted from the national office. The regulations exempt
operating expenditures of the national campaign headquarters from
allocation to any state. 11 C.F.R. § 106.2(c)(1)(i). Generally,
however, state allocations are based upon whether an expenditure
is intended to influence the nomination of a candidate in a
particular state. Thus, the exemption for general overhead
expenses should not be applied to costs directed toward the Iowa
election, as distinguished from the general costs of running the
national headgquarters.

IV. FINAL REPAYMENT DETERMINATION

Therefore, the Commission has made a final determination
pursuant to 11 C.F.R. § 9038.2(c)(4) that for the foregoing
reasons Governor Pierre S. du Pont IV and Pete du Pont for
President, Inc. must repay $25,775.49 to the United States

Treasury pursuant to 26 U.S.C. § 9038(b)(2).

Staff Assigned: Delanie DeWitt Painter

ATTACHMENTS

1. Interim Audit Report on Pete du Pont for President, Inc.,
approved by the Commission, August 8, 1988.
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Response of Pete du Pont for President, Inc. to the Interim
Report of the Audit pivision, dated November 4, 1988.

Final Audit Report on Pete du Pont for President, Inc.,
approved by the Commission, March 9, 1989.

Response of Pete du Pont for President, Inc. to the Final
Audit Report and Initial Repayment Determination, dated
April 21, 1989.

Memorandum to the commission on the Oral Presentation
of Pete du Pont for President, Inc., dated June 23, 1989.

Ooral Presentation to the commission on Behalf of Pete du Pont
for President, Inc., June 28, 1989,

Response of Pete du pont for President, Inc. to the
Commission’s Subpoenas, dated August 11, 1989.
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DOP1/090288

. FEDERAL ELECTION commssnon = iy
" WASHINCTON, D.C. 20483 “‘J* T

Septemder 2, 1988 ‘Z 'l” /7 | G”

Mr. Prank A. Ursomarso, Treasurer N I‘VJ ‘
Pete du Pont for President, Inc.

P.0. Box 1988
Rockland, Delavare 19732

Deaz Kr., Urscmarsos:

-

This report is to formally advise you of the findings and
recomendations of the Audit sgtaff resulting from the andit of

" Pete du Pont for President, Inec.

" You are requested to comply with the recommendations within -
30 days of receipt ©of this letter. After expiration of the 130
day period and receipt of your response, the Audit staff will
present a final audit report to the Coxmission for approval and
subsequent public release. If the recommendations contained in
*his report are followed, such efforts will be noted in the £inal
mdit report. Bowever, adhersnce to these recommendations will
not necessarily preclude the institution of enforcement
proceedings with regard to apparent violations of the Pederal
Blection Canpaign Act of 1971, as aaended.

I¢ you have any questions regarding these matters, please
contact either Ms. Cornelia Riley or Mr. Alex Boniewicsz at (202)
376-5320 or toll free at (800) 424-9530. -

Sincerely.,
. Robezt J osta

) Assistant Staff Director
- for the Audit Division

Attachnent as stated
cc: Nr. Dan Bwillinger .
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. FEDERAL ELECTION COMMISSION T
WASHINGTON, D.C. 30463 '

-

_INTERIM REPORT OF THE AUDIT DIVISION
ot
PETE Su PONT POR PRESIDENT

p &9 Backg:ouna.

' A Querview
. This report is based on an audit of Pete 4u Pont for .
President ("the Comxiittee”) to determine whether there has been _—

compliance with the provisions of the Federal Election Campaign Act °
of 1971, as amended ("the Act®) and the Presidential Primary

26 U.8.C. § 9038(a) vhich states that "after each matching payment .
pericd, the Conmmission shall conduct a thorough examination and
auvdit of the qualified campaign expenses of every candidate and his
authorised committees who received paysents under section 9037.°

In ldﬂit!ﬂlc 26 v.8.C. $ 9039(d) ang& 11 C.r.R.
§ 90385.1(a)(2) state, in relevant part, that the Comnission may
conduct other examinations and auéits from time to time as it deens
necessary. . ) -

The Committee registered with the Pederal Rlection
Comunission on June 3, 1986. Tha Committees maintains its
headquarters in Wilaington, Delavare.

The audit covered the period from the Committee's incep~
tion, Jume 3, 1986, throogh March 31, 1988. an!ng this period,
the Committee zaportesd an copeaning cash balance of §$-0-, total
receipts of $8,806,472.88, total aisdursements of $8,736,410.08,
and a closing cash balince of $70.,062.79. In addition, ceztain
financial activity was zeviewed thtough April 30, 1988 for purposes
of deternining the Committese's zemaining matching fund entitlement
based on its net outstanding campaign obligations. Under 11 C.F.R.
$ 9038.1(e) (4), additional audit work may be oconducted and addenda
to this rzeport issued as necessary.

) This .zeport is based vpon documents and workpapers which
support each of its factual statements. They fora part of the
record upon which the Commission based its Secisions on the matters
in the report and were available to Coamissiocners and appropriate

stagf for zevievw.

F - 2
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3. Key Personnel
The Treasure: of the Committee during the period reviewed

was Mr. Prank A. Ursomarso.

C. Scope

The audit included such tests as verification of total
reported receipts, disbursements and individual transactions; review
of required supporting documentation; analysis of Committee debts
and obligationsy review of contribution and expenditure limitations;
and such other audit pzocedures as deemed necaessary undez the
circunstances.

. 13. rindin%. and Recommendations Related to
Title 2 of the United States Code

. & Itemiszation of Expenditures

Section 434(b) (5) (A) of Title 2 of the United States Code
states that each report shall disclose the naze and address of each
arson to whom an axpenditure in an aggregate amount or value in

xcess of $200 within the calendar year is made by the reporting
connittes tO meet a candidate or coamittee operating expense,
together with the date, amount, and purpose of such oparating
expanditure. .

; Puring a reviev of expenditures, the Audit staff noted
that the Comaittee failed to itemize on Schedule B-P two expendi-
tures totaling $75,966.38 zelative to the 1987 Year-end report.
This amount was {ncluded in reported disdbursements on the
Coanittee's Detalled Sunmary Page, however, a Schedule B-P
disclosing these items wvas omitted from the 1987 Year-end report.

In addition, the .Audit staff deteranined that for 23

- 1tenihd expenditures, totaling $868,943.72, the Comnittes failed

to itenise all zequirzed inforamation. See Attachment I.

Pinally, the Audit staff noted a discrepancy of
(8224,421.55) between the reported total of itemized expenditures
and the calculated total of the itemized expenditures for the
Schedule B-P's provided with the January 1988 report. The
Committee apparently reported payments to a payroll sezvice and the

" zelated payroll checks and tax payments, issued by the payzoll

service. The Committes ezplained that it bad inadvertently falled
~o annotate as meao entries (non-additive) items totaling
124,421.55 zelated to payroll.

During the Exit Conference held on May 6, 1988, Committee
officials scamed receptive to f£iling amended reports to correct the
discrepancies notsd above.

- . I-S
/ .\
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Recommendation §1

. The Audit staff recomnends that the Comnittee, within 30
calendar Says after service of this report £ile amendments (1) to
disclose the two unitemized expenditures noted, (2) to correct and
complete the disclosure on the 23 items noted, and (3) to correctly
disclose the expenditures to a payroll service on the January 1988
report as memorandum entries.

3. Itemization of Interest Received

Section 43¢(b)(3)(G) of Titie 2 of the United States Code
states that each report shall disclose the identification of each
person vho provides any dividend, interest or other receipt to the
~ f¢ cting committee in an aggregate value or amount in excess of
$200 within the calendar year, together with the date and amount of
any such receipts. ..

The tera "Person® is defined at 2 U.8.C. § 431(11) as an -
individual, partnership, committee, association, corporaticn, labor
organisation, or any other organiszation or group of persons.

I8entification is defined at 2 U.8.C. § 431(13)(B) to mean, in the
case of any person, other than an individual, the full name and
address of such person.

The Aundit staff's reviev of interest earned by the
Comnittees revealed that 12 transactions totaling $19,114.03 were
not itenised on Schedule A-P relative to the 1986 October
Quarterly, 1986 Year-end, 1987 April Quarterly, and 1987 July
Quartecly reports. BSese Attachaent II.

- At the Exit Conference, the Comaittee 0fficials agreed to
Y £1le smendments to correct the pubdlic record.

z!gg!%Fndn;ion §2

The Audit staff recomsends that the Committes, within 30
calendar days after service of this report, f£ile azendments
itenizing the receipts noted adbove.

C. Alloecation of Bxpenditures to States

Sections 441a () (1)(A) and 481a(c) of Title 2 of the
-United States Code provide, in part, that no candidate for the
office of President of the United States who is eligible under
Bection 9033 of Title 26 to recsive payments from the Becretary of
the Treasury may make expenditures in any one State aggregating in
* excess of the greater of 16 cents amultiplied by the voting age
populaticn of the State, or $200,000, as adjusted by the change in
the Consumer Price Index.

s T -4
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l . Sactioa 106.2(a) (1) of Title 11 of the Code of Pederal
Regulaticns states, in parzt, that expenditures incurred by a candie-

l _ data's authorized committee(s) for the Tu:poui of influencing the
noaination of the candidate for the office of the President with
_.zespect to a particular State shall be allocated to that State. An
ufondltu:o shall not necessarily be allocated to the State in

' vhich the expenliture is incurred or pald.

: Section 110.8(c)(2) of Title 11 of the Code of Pederal
_ Regulations states that for State limitations, expenditures for
fundraising activities targeted at a particular State and occurring
vithin 28 days bafore that state‘’s pacy election, convention or
caucus shall be presumed to be attributable to the expenditure
1iaitation for that State.

- . . During £ieldwork, the Audit staff identified a project
I used by the Comaittes involving a telemarketing and mail progras -
¢ (“"the Prograa®). _Discussions with Committee officials and a review
of Comaittees records made available indicated that the Prograa

operated out of the Coanittee's headgquarters in Wilaington,
Delaware primarily from June, 1987 through Pebruary, 1988.

N Yol . The Progran was a computer-based systea which appears to
: ' . bave accomodated uwp o 38 tuoghono stations. Each station
accessed one of 3ix predominately used scripts through a CRT screen
1inked to an automatic dial feature used in ghcing calls. The
operator, using a haadset, would work through the screen seript
h:gutting gesponses received from the person contacted. When the
call was coapleted an in-house mailing vas automatically generated,
42 needed. Prograa appears ¢to bave beern operated mainly during
evening and weeokend hours eaploying, on a part time basis, twe
shifts of cparatoss. :

. The ,&u:ut staff reviewed the Committee's expenditure
£ileg for the vendors that oould be identified as ‘ga:t of the
Prograp and calculated apparent Program ocosts totaling $745,439,24.

The l%ﬁlt_. staZf than reviewsd the Committee's allocation
of expanditures. to states to deteramine the extent to which these
Prograa costs weg allocated tO Jowa. The Audit staff &etermined
that $117:606.0 in Prograz costs were allocated to Iowm. The
Lollowing tabls 7{8as ‘2 dstailed comparison of identified
Prograa costs ocosts allocated to Iowva by the Comaittee:

?/ coanittss’ 2llccation workpapers indicated that $134,293.95 had
" begn allocated to Iowva with respect to-the Prograa. However,
the Andit 8taff reduced this gmount by $16,687.91 which zepre-
"sented an overallocation made the Committee in applying the
28 pay Rule. It sbould be noted that the Comamittee's overall
allocatica to Iowa Das bDeen adjusted accordingly. T-5
) ) l\
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Total Progras Progran

Identified ° Costs Allocated Costs Allocated
Program Costp by Committee by Audit

:lephone . $1%7,833.32 $ 21,378.00 $101,436.29
smputer & related services 171,7%2.2¢ 2,880.00 42,747.59
syzoll ar3,371.62 72,243.79 197,858.73
sstage . 97,202.18 17,020.78 17,020.78
lrin' ‘n.tu1.ti°n. '.7‘0.00 Lt 3,594.00
{scellanecuss/ 4,083.47 4,083.47 4,083.47

Totals $748%,439.24 $117,606.04 $375,%49.18
¥ o During this review it became apparent to the Audit
c staff that the Program focused to a large extent on Iowa. A

MBazch 23, 1987 aemorandun (see Attachment IIXI) from a consultant,
<= directed to Committee representatives, outlined in s fairly
Lr detailed fashicon the consultant's understanding of the "goals and -
>  objectives for the 4u Pont telemarketing and mail program.® .
«w Although Committee officials 418 not acknowledge that this plan
J was the basis of their telemarketing program, the Auvdit stat? is .
- ©f the opinion that the basic components of this plan with

zespect to the telemarketing effort directed at Iowe were

inplensnted by the Committes and indicate a focus on Iova.

Second, a reviev of the dillings dy the long distance
. telecommunications company usef by the Comaittes for the Program
indicated that the majority of the calls were to Iowa. During
the period June, 1987 to Pebruary, 1988, the Cozmittee incurred
$157,171.32 for the Program's long &istance service, or about
. $17,500 per month. A reviewv of the bills for the above mentioned
‘'peziod indicated that the costs of calls made to Iowva comprised
zom 480\ to 908 of the cost ©of all calls made. Purther analysis
* - of thefcost, the nmber, and the length of calls, indicates that
‘ the Program was used primarily inm the evenings, during which
bours the calls were dizected almost exclusively at Iowa.

‘ Pinally, the auditors revieved all scripts considered
for use in the Program by the Committse. Of the 28 scripts
tevieved, at least 11 seemed to be targeted at Iowa. The .
Coanittes provided an explanatory letter Sated May 12, 1988,
1 aleng with copiles of six scripts that according to the Coanittee
" were used almost exclusively in the telemarketing prograa 8uring
‘ the periocd 6/87 through 12/87, .

1 70

Q9

2/ 3ased on Committea allocation workpapars and documentation
made avallable, costs included in this category could not be
directly associated with any of the other categories noted.

p -6
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and coples of letters 2/ mailed as a result of the response to
each script. See Attachment IV. One of these scripts wvas a poll
. (Attachment IV, page 21), four of the scripts appear political in
nature with no al for contributions (Attachment IV, pages -
20) and the £i script 418 contain a fundraising appeal
(Attachment IV, pages 22-23), In all six scripts the text
appeats specifically directed at Iowa by virtue of the caucus or
debate in Iowva being mentioned at some point.

: - The Committee's letter of May 12, 1988 notes that of
thege scripts, only ¢wd were not fundraising im nature
(Attachment IV, pages 3, 16-17, 21}. The Committee's positicn
with respect to the scripts was that money could not de raised
from people who 4id not know or support their issues. The
Cocanittee provideéd, as further support that these scripts were
used extensively, workpapers detaliling the days and number of
calls made dally with respect to each of the scripts.

. As noted in their May 12, 1988 letter the Committee's
_gositxou is that the rent, EVAC (utilities) and computer rental -
were correctly reported as national office overhead, consistent
{th the treatment of other computer and office rental within the
mpalign headguarters...and...both...were used Monday through
— 2ziday 7 a.m. to 5 p.m. Dy both the Legal and Accounting
operation and the Direct Mail and Bvent Fundraising staffs.®
Further, axpenses associated with payroll, telephone, postage,
anéd softvare were charged directly "to either fundraising, the
Zowas allocation or Exexmpt Legal/Accounting as appropriate.”

. As noted above, the Audit staff calculated the apparent
cost of the Program to be §$745,439.24, while the Committee only
allocated $117,606.04, or about 168 of identified Prograa costs
.to Towa, although it {3 apparent that the Program focused on
Jowa. The Audit staff alsc noted that as of March 31, 1988,
‘acoording to the State Allocation Report, FEC Pora 3P, page 3,
tho Ccéhnittee had allocated expenditures totaling $616,995.09 to
the Iowa limitation of $775,217.60. The Avdit staff's review of
axpenditures allocated to Iowa Setermined this figure to de
aaterially corzect, except as noted with respect to the Program.

Pased on the Audit staff's reviev of the information

and documentation made available, it is our cplinion that the
following Program costs, totaling $375,549.15, require allocation
to Iowa. See Attachment V. . . .

2 5
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2/ 0f the five follow-up letters mailed as a result of the
scripts, three included appeals for contributions.

. . (C,\ , T- 7
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-] Program Costs Within the 28 pay Rule

. The Audit staff reviewed Program costs occuring
within 28 Says of the Iowva caucus and determined that $52,709.67
4n telephone, rent, utilities, payroll and coaputer related
services should have been allocated to Iowa. As stated in the
Cozmnittees' letter, dated May 12, 19588, for the period subsegquent
to January 1, 1988, expenses were allocated 1008 against the Iowa
limitation due to the "PEC regulation eliminating the Fundraising
Exeaption vithin 28 days of a primary election.® The Audit statg
revicved Committes allocation wazkgapets vith respect to the
Progran and determined, based on the information availabls, that
the Committee allocated $41,500.04 in salary, phone and :
Riscellancous Program costs to Iowa.

° Program Costs outside the 28 Day Rule

The Audit staff Teviewsd Program costs occurring
outside of the 28 day rule and determined that $322,839.48 in
telephone, zent, ntilities, payroll, computer related services,
,postage, wiring and miscellanecus costs should have been
allocated to Iowa. Based upon the scripts and telephone logs
provided as part of the Committee's May 12, 1988 letter, it wvas
determined that $86,378.48 in long distance telecommunication
charges and $168,339.00 in payroll costs with respect to the
Program should have been allocated to Iowa. With respect to rent
and ntilities, the Audit staff Setermined that, based on the
bours of operation as provided by the Comamittee in their letter
dated May 12, 1988, §5,713.70 in expenditures should have been
allocated to Iowa. The Audit staff determined that $35,610.05 in
cozputer related Program costs should have been allocated to
Iowva. Pinally, the Avdit staff determined that postage totaling
$17,020.78; wiring installation costs of §5,694 and miscellaneous
costs totaling $4083.47 should have been allocated to Iowa., 7The
Audit staff's reviev of Committee workpapers indicated that
$76,105 in salary, phone, postage, supplies ané coaputer related
costs with respect the Prograa wsre allocated to Iowa.

e following recap and analysis is provided with
zespect to the lowa state expenditure limitation:

- ()
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Telemarketing Program costs allocable
to Iowva per the Audit staff; '

within 28 Day Rule $ 52,709.67 -

Outside 28 Day Rule ) 322,839.48 .. $375,549.18

Less Progras costs allocated by
the Committees .

Within 28 Day Rule $ 41,500.04

Outeide 28 Day Rule 76,106.00 (117,606.04)

Additional Program costs requiring

allocation to Iowma $257,943.11

Expenditures allocated to Iowa per

Comaittee F=EC Fora 3P, page & - 616,995.09

Expenditures subject to Towa limitation . $874,938.20
Less: 2 U.8.C. Section 441(a) State '
Spending Limitation (775,217.60)

Total Expenditures in Excess of State '

Linitation $ 99,720.60

.

Recomaendation §3

. The Audit staff reccamends that within 30 calendar &days
after service of this report the Committee provide evidence showing
that it has not exceefed the limitation as set forth above. Absent
such a showing, the Audit staff recomaends that the Committee
adjust its records to reflect the expenditures allocated in lowa,
and wvhere necessary file amended reports to reflect the corzect
anount allocadle to Iow.

Ia addition the Audit staff recomamends that the Committee
provide a detall listing for all vendors related to the
telemarketing progras and an itemization of all associated costs
incurred with raspect to each vendor. Such costs include those
incurrzed with respect to development and implementation of the
telemarketing prograz. Based on our raviev of the documentation
provided, the Auvdit staff may require access to all supporting
documentation. -

Further recomnerndations may be forthcoaming.

. | (%)




De. Refunds of Excessive Contridbutions

Section 441a(a)(1)(A) of Title 2 of the United States
Code states that no person shall make contributions to any
candidate and his autborized political committees with respect to
;gyogéoctlon for Pederal office which, in the aggregate, exceed
[ [ ]

Section 103.3(b) (3) of Title 1l of the Code of

Federal Regulations states in part that contributions which ezcesd

the contribution limits when aggregated with other contributions

from the same contributor may be either deposited into a campaign

depository or returned to the contributor. If deposited, the
wtreasurer may .request raattribution of the contribution by ‘the

contributor. If the reattribution is not obtained, the treasurer
Cshall, within sixty days of the .treasurer's receipt of the contri-
<bution, refund the contribution to the contributor.

- During fleldwork the Audit steff reviewed the
contributions refunded by the Committee and noted that for 41
Cecontributors whose excessive portions totaled $15,541, the
Conmittee 4ié not refund the excessive portions timely. A schedule
“of these contributions was presented to the Committee at the Exit
cConfezence.

~ Subsequent to the conclusion of fieldwork, the
Connittee refunded excessive portions of contributions totaling
87,216 from S0 contridbutors and provided documentation to support
~the reattribution of excessive portions totaling $650 from 2
contridutors. Howaver, ©of these excessive portions, 16 refunds
o totaling $2,972 were not mzde timely.

Thus, the Coanittee 8id not refund in a timely
annnc:‘;xcolsivo portions of contributions totaling $18,513
(818,580 + $2,972) from 57 (41 ¢+ 16) contributors. See Attachment
vi.

Recomrendation §4

The Audit staff zecosmends that the Coamittee, within 30
calendar days after service of this report, provide an explanatien,
including an account of any maitigating circumstances, as to why
these :ognnds were not accceplished in a timely manner.

Purther recommendations may be forthcoming.
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A. GCalculation of Repayment Ratio

Sections 9038(b) (2) of Title 26 of the United States Code
states, in part, that if the Commission determines that any amount
of any paynent made to a candidate from the matching fund account
was used for purposes other than to defray qualified campaign
expenses, it shall notify such candidate of the amount 80 used, and
the candidate shall pay to the Becretary an amount equal to such an
amount. . .

i Section 9038.2(b)(2) (141) of Title 11 of the Code of
Federal Regulations states that the amount of any repayment ecought
™ under this section shall bear the same ratio to the total amount
o Getermined to have been used for non-qualified campaign expenses as
the anount of matching funds certified to the. candidate bears to
< the total amount of deposits of contributions an@ matching funds as -
_rot the candidate's date of ineligibility. -

R -

&b The formula and its application with respect to the
v pmittes's recelipt activity is as follows:

i - Total Matching Punds Certified Through
) Date of Inolifibnitz 2%0[” -
Runerator + Private Contributions

o
N : Received throogh 2/18/88
- ’ :

~ ‘2 0 298,064.54 s .,300266
- e ’ °
o

Thus, the repayment ratie for non-qualified campaign
o:peu.u is 30.02668.

B. QUse of punds for Non-Qualified Campaign Expenses

- Section 9035(a) of Title 26 of the United States Code
states, in part, that no candidate shall knowingly incur qualified
caapaign expenses in excess of the expenditure limitations applicable
under section 441a(d)(1)(A) of Title 2.

section 9038.2(b) (2) (1) (A) of Title 11 of the Code of

Tedezal Regulations provides, in part, that the Coamission may
“ateraine that smount (s) of any payments made to a candidate Zrcm

e matching payment account were used for purposes other than to
-efray qualified campaign expenses. BSection 9038.2(Db) (2) (11) (A) of
Title 11 of the Code of Federal Regulations states that an example
of a Comaission repayment determination under paragzaph (b)(2) of
this section includes deterxinatiocns that a candidate, a candidate's

- : . |
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authorized committee(s) or agents have made expenditures in excess
of the limitations set forth in 11 C.P.R. § 903S.

As noted in Pinding 11.D., the Audit staff determined
that the Coamittee bas exceeded the expeniiture limitation in Iowa
31699.720.60. The amount subject to repayment is calculated

ows

Amount in excess of the Iowa State

Expenditure Limitation $99,720.60
Times the Repayment Ratic from III.A. .30026€

Preliminary Calculation of the Repayment
Amount . .

829,942.7!;./'

.

Recommendation §S
The Audit staff recommends that, within 30 calendar days after

. gezvice 0f this report, the Committee demonstrate that it has not

-
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exceeded the Iowa state expenditure limitation. Absent such a
shoving, the Audit staff will recommend that the Commission make an
initial deteraination that the pro rata portion of $29,9%942.71
($99,720.60 = .300266) de repaid to the U.S8. Treasury.

C. Statement of Wet Outstanding Campaign Obligations

Section 9034.5(a) of Title 11 of the Code of Federal
Regulations requires that the candidate sudmit a Statement of Net
_Outstanding Campaign Obligations ("NOCO Statement®) which contalns,
smong other items, the total of all outstanding obligations for
qualified cazpaign expenses as ©f the candidate's date of ineligi-
bility and an estimate of necessary winding down costs within 15
days oz‘tho candidate's date of ineligibility.

- On February 18, 1988, Pete 4u Pont announced that he had
withdrawvn fzom the race for the Republican noamination for President
of the Un{ted States. Pursuant to 11 C.P.R. § 9033.5(a), that is
the date Mr. &u Pont's candidacy terminated for the purpose of
incursing qualified caapaign expsnses.

The Coanittee submitted thelr original ROCO Statement on
March 3, 1988 and has continued to subait zevised ROCO Statements
with each matching fund subaission.

.2/ <his smount may increase if additional allocable costs are
identified Dased on ouzr review of information provided in
. zesponse to Recoamendation §35.
4
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The Audit staff reviewed the NOCO Statement dated February

18, 1988 for financial activity through April 30, 1988. This review
included verification of cash, accounts-receivable, capital assets,
other assets, accounts pu{ablo for qualified campaign expenses, and
actual and estimated winding down costs.

Presented delow i3 the Audit staff’'s analysis of the
Comnittee's HOCO Stateaent as of February 18, 1988.
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Andit Anglysis of Cemmittes's 5’
MOCO Statement ay. ef Tebruary 38, 1988 8/ .43
as detarniaed ea April 30, 1988

$452,822.13

Acooeunts payadble for

Qualified Caxapaiga

Brpanses $608,832.11
Accounts payadble feoz

coatsidatioa zefunds 2,962.00

winddown Costs = Astsal
2/18/88 o
4/30/88

Salacies $34,808.2¢4

Riscellanecus 160,845.78
qnuth.‘u , *

ade~paytr 239,767, 99
208,421.22

anount ¢f sooe
®alitied cmpim
expenses (ia szxcess
of Iowm limitation)
{iacluded adow

Wiaddowm Costs »
an
*»
A

157,872.12) | 74

m!l::: - ,800.00
ez 100,800.00

Costs 17,460.00
2.300.00
tal 5. 022.99
Froccssing 10,800.00
Fesfraising 1500000
Teisl OMligatises

Pet Ostsatanding Campaigm
&:ruou (betieit)
a8 3/18/88 R

€125,492.18

(443,672,090

8/ Fuebraary 18, 1988 {s the Gats detarnined by Che Cemalssion to

. be the Candidate's date of ineligibllity fs: purposes of
isowrring gualified smpaign expenses.

)  Pader 31 C.7.1. § 9030.4(3) (D), a3 expenditsre which i3 ia

s exoess of :: st t:o rﬁuutm:‘:‘su n‘e.t.a. Part ::::.

shall soas s 288 1 -
ynelnm suck npg:gugngz.r;- iam-ia.m nco'
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Shown below is an adjustment for private contributions,
intezest and matching funds received during the period 2/19/88 to
4/30/88, the most current financial information available at the
close of f£ieldwork.

et Outstanding Campaign
Obligations (Dgzicig? ::

of 2/18/88 . .. e $(443,671.06) .
Net Private Contributions ' 177,%36.10
Hatching Punds Recelved 238,740.39
Intezest Received . 3,438.61

Remaining Entitlenment as
of april 30, 1988 $(_23,955.96)

As of April 30, 1988, the Committee has not received
matching fund payments in excess of its entitlement. Additional
f£ieldwork may be regquired to sssess the impact of future
‘inancial activity on the ROCO deficit.
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AEFORE THE
FEDERAL ELECTION COMMISSION
' WASHINGTON, D.C. 20463

RESPONSE OF
PETE DU PORT FOR PRESIDENT
TO THE INTERIM REPORT OF THE AUDIT DIVISION

. IRTRODUCTION

Pete du Pont for President, the principal campaign committee
of Pete Au Pont, candidate for the 1988 Republican nomination,
£iles this response to the Audit Division’s Interim Audit Report,
dated September 2, 1988.

This response will follow the format of the audit report,
and respond to each of the recoxmmendations therein.

IX. TITLE 2 FINDINGS AND RECOMMENDATIONS

A. & B, Itemizagion
The committee has no cdbjection to recommendations 1 and 2,

calling for the amendrment of coxmittee reports to more accurately
reflect certain cxp.cndituru and interest receipts. The amend-
asnts vill be filed with the Commission under separate cover.
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l1. Introductien

The central issue raised by the audit report is the alloca-
tion of the costs of a telemarketing program, among headquarters
overhead, fundraising costs and the Iowa expenditure limit.

The audit staff’s view is that an additional $258,000 in
telenmarketing costs should be allocated to the Iowa limit, which
would cause the committee to exceed the $775,000 limit by more
than $99,000. The committee believes that the staff’s conclusion

5

is incorrect, and will so demongtrate that the expenditures are

N

exexpt fundraising costs which are not allocable tc state expen-
diture limits. '

6 4

The additional $258,000 proposed by the audit staff is the
result of a differing view of the allocation of the costs of a

3

fundraising telemarketing progranm.
The committee used six different gcripts to contact voters
and to raisce money. Two of the scripts are political in nature:

the committee allocated those costs to the Iowa limit. The audit

2B 9INnN70

staff agreed that one script, which contained words of solicita-

tion, was a fundraising device, and therefore exempt from the
Iowa limit.
The committse believes that the other three scripts were

also part of a fundraising program, and the costs associated with
them are alsco exexpt from allocation to the limit.




2. Telemarketing -- a Fundraising. Progras
Contrary €0 the audit staff’s view, the telemarketing

program was conceived and implemented by the campaign as a
significant fundraising effort. The audit staff mischaracterized

the program for three fundamental reasons: (a) misplaced reli-

ance on a2 meporandur from a consultant (Attachment III to the
audit report): (b) a failure to understand the program’s Iowa
focus; and (¢) a Zfailure ¢to comprehend =modern campaign
fundraising. The audit report also includes in the Iowa alloca-
tion certain overhsad expanses which should have remained as
overhead expenses. In addition, expenses for payroll and toll
charges vers incorrectly treated as telemarketing costs, when, in
fact, they vere part cof general overhead.

(a) The Templeton mamo.

This document vas received in responss to the campaign
managezent’s reguest for a proposal memorandum outlining the
establishment of a telephone telemarketing, pregram, i.e. what
telecommunications and computer equipnment was needed to run a
telenarketing program. The response considerably exceeded the
scope of the information raquested, and represented a consider-
able expansion of the consultant’s task (presumadbly in the
consultant’s hope that he would be hired to do the larger job).

The attached affidavit of Robert W. Perkins (see Attachment
B), the deputy caxpaign manager, specifically states that the
Texpleton memo was not adopted as the caxpaign’s telemarketing
plan. It further states that fundraising vas a prime objective

3 IT - 3
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C-- of telemarketing, a fact vhich the Tunp}.ton pemnorandun .fails to
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address. .
The audit staff ignored both the .statcnonts of campaign

managenent, as vell as the memo itself, to arrive at its conclu-

sion.

(®) The Iowa Focus.

The audit staff indicated, both in the field audit exit
conference and in the report itself (see p. 5), that tha cam=-
paign’s lack of a national focus, and its particular focus on
Iova, vas & keystone of its conclusions regarding the allocation
of telemarketing expenses, i.e., that these costs wers political
rather than fundraising in nature.

This position fails to recognize the uniqueness of circum-~
stances surrounding an "underdog® campaign. An unknown candidate
must focus first on Iowa, to present his positions, to become
xnovn, and to raise funds to support these efforts. Momentum
froem success in Iowa permits the candidate .to be a factor in New
Hampshirs. Pete du Pont was not known naticnally, and he was not
xnowvn in Iowa. A nationwide contributor base would be under-
standadbly reluctant to cecntribute to a candidate whom they did
not know. To reach and to educate a national audience was beyond
the resources of the campaign. Indeed, each effort to do na-
tional direct mail "prospecting® fundraising lost money == the
cost of the lists, the printing and the postage exceeded the

Tevenue.
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Hovever, Iowa voters could be educated, and would have a
stake in thq election because of their ﬁitticipation in the early
caucuses. "mt stake would cause thex 'ﬁo contribute =-- once they
knev the candidate.

By contrast, more traditional fundraising was carried out in
Nev Haxpshire, vhere Gov. du Pont was better known, and where he
had the support of the state’s largest newspaper.

The audit staff’s conclusion regarding the lack of a na-~
tional effort and a focus on Iowa seems to ignors tha reality of
nodern Presidential campaigns: the Iowa caucuses and the New
Haxpshire primary are the beginning and the end for no;t cam-
paigns. If a candidate is not successful in both, the candidacy
is over, as it wvas for almost all of the Democratic and Republi-
can candidates in 1588. For an unknown like Pete du Pont, it is
essantial to raise funds in those states, because those are the

states in wvhich he is becoming xnown.

(c) Campaign PFundraising.

All campaign fundraising activities are comprised of multi-
Ple ccmponents. A traditicnal direct mail effort requires
renting a list; creating a mailing "package," with a letter, and
other inserts; printing the package; affixing postage:; mailing
the piece; and processing the rsturns. Only one of the compo-
nents -~ the letter =-- actually contains words of solicitation.
Yet the Commission has consistently treated all of the expenses
associated with direct mail as an exexmpt fundraising cost.

(W]




Scphisticated telemarketing is a relatively nev method of

"raising campaign funds. Rather than renting a mailing list,

Mividull-l,.x‘ called from lists of phone numbaers obtained from
various sources == local election héards, commercial lists
covering neighborhoods with certain demographic characteristics;
political party membership 1lists, etc. As with traditional
direct mail, telemarketing fundraising has multiple components,
vhich combine to produse results, but which individually are not
productive.

For example, a phone call asking for a contribution even
from a du Pont supporter will produce no response unless a
follow-up letter asks for the xoney, and provides a reply card
and envelops. A "cold™ call to an Jlowa voter who knows nothing
about Pste du Pont will produce no revenue; somecne who identi-
fiez himself as a supporter as the result of the telephone
message is xuch more 1likely to give money when a follow-up
mailing is recaived.

This approach is espscially important hers since Gov. du
Pont ran an issues-based campaign; the iu;zn vere complex; the
decision wvas made to give Iowans multiple opportunities to know
the candidate and the issues, and only then to ask for funds.

The audit nport treats the phone call and the mailing as
tve separate events, rather than tvo components of a fundraising
package, and considers the phone call not to be part of the
fundraising effort. Following that logic could lead to the

. conclusion that the cost of the list rental for a traditional

direct mail piece is not a fundraising cost.

6 - X -6
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The campaign used six basic scripts for the telemarketing @

Nl

prograa /(see Audit Report Attachment IV, p. 3). Two of these
vere clearly not fundraising. The campaign has never claimed
them to be exexpt, and their costs vere allocated against the
Iova limit. The committee believes that the other four scripts
vere components of a fundraising program, and along with list
costs, follow-up mailings, etc., the wvages, toll charges, and
computer services relatad to the use of those scripts are exempt
fundraising costs, and should not be allocated to the Iowa limit.
The audit staff treated as fundraising only one ©of these four =--
the one which contained words of solicitation.

For example, the "debate" script and follov-up letter
containing a "debate scorecard" are obviously an integrated
fundraising device. The script does not ask for funds, but
rather sets the stage for a written appeal based on watching the
first candidate debate. Each of the other scripts operates in
similar fashion.

The audit report, however, considers as exempt only the
costs surrounding the script which itself asks for a contribu-
tion. The committee believes that the three additiocnal scripts
and surrounding costs are exexmpt as part of a fundraising pro-

gram.

(d) Other Expenses.
The Commission’s regulations, 11 CFR 106.2(c)(1)(i) and
106.2(b) (iv), state that headquarters expanses for rent, office

) 1=
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equipment, etc., are national overhead. The audit report in-
cludes gz.zn.u in rent, computer expenses and wiring as
allocable ¢to Iowa, even though these ars general overhead ex-
penses. To the committee’s knowledge, the Commission has never
allocated to the Jowa limit the office rent for the headquarters
staff person who works full-time on Iowa. Neither should it
allocate these cverhead costs.

The committese also disputes the accuracy of the audit
staff’s calculation of expenses allocable to the telemarketing
program. The committee believes thers should be adjustments to
the audit staff’s calculation of telemarketing expenses for
payreoll and talephone teoll charges.

'rn. audit report increases "allocable Iowa expenses"™ by the
dit!anx:xcc betwvean the expenses the audit staff purports are
allocable and the expenses allocated by the committee. 1In doing
so for payroll expenses, the audit staff understated the payroll
cxpcns.n already allocated by ¢the committee by $7,684.00.
Attachzment D details the payroll expenses originally allocated by
the committee. The committee requests that the "program costs
allocated by the Committee®™ for payroll be increased by this
amount, which would reduced the proposed "additional program
costs requiring allocation to Iowa®™ accordingly.

Pinally, the committes believes the methodology used by the
audit staff significantly overstates the telemarketing costs
allocable to the telemarketing program. The coxmittee has, and
has offered to present, dJdocumented evidence (in the form of
payroll time cards) of the hours of operation of the

IO -7
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telemarkating program. This prograr was utilized oxclusiv‘ly
during th. evening and veekend callin.q periods.

The committes based its tclopiianc toll charge allocation
mesthod on long Aistance charges occurring within this peried.
The committee also sampled to deterzine what portion of calls
within thiz time period were unrelated to the telemarketing
program. It determined an average of $34.18 per day in evening
and wveekend toll charges wvere due to calls unrelated to the
telexarketing program. The vorkpapers in Attachment C detail
vhat the cozmmittes believes is a reasonable calculation of
telephone charges related to the telemarketing program. Assuming
the audit staff’s proration percentages of 76% ocutside the 28 day
rule and 1008 within 28 days of the primary, this would reduce
the "program costs allocated by audit"™ for telephone toll charges
to $93,063.53. Once again there would be a corresponding reduc-
tion in the "additional program costs requiring allocation to
Iowa®" of $8,372.76.

The cumulative impact of these con:cctionn in the method of
calculating telemarketing expenses result in a reduction of
$16,056.76 to the audit staff’s recommendation with respect to
the Iowa limit.

3. gonclusion
(a) The committee’s original allocation to the Iowa limit

telemarketing program costs is the appropriate allocation. It

9 .ﬂ'?
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recognizes that two of the telemarketing scripts were not pari‘ot
a fundraising program. It further rcéognizu that the other four
vers part of a fundraising program.

The Federal Election Campaign Act of 1971, as amended, at 2
U.5.C. Sec. 431(9) (B) (vi), provides that “any costs incurred by a
e o o [Presidential candidate] in _connection with the solicita-
tion of contributions on behalf of" the candidate ars excluded
from state expenditure limits. [Ezphasis added.)

The Commission’s regulations interpreting the statute define
the fundraising exclusion to mean "any cost ;g;ggnghlg_;gln;gﬁ
to" or "agsociated with™ the solicitation of contributions. 11
CFR 100.8(b) (21) (1i), 106.2(1)(5)(ii). [Emphasis added.)

The committee has amply demonstrated that the telemarketing
program costs related to the three scripts in dispute are "in
connection with," "associated with," and "reasonably related to"
fundraising activities. They are therefore n.ot allocable to the

Iowva expenditure, but rather are exempt fundraising expenses.

10 IIT - 10
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The committee would therefors revise the calculation on page
8 of the report: -

Telezarketing Program costs allocable to Iowa:

Within 28~day rule $52,709.67

Outside 28-day rule $76,106.99 128,815.67
less costs allocated by the committee: 117,606.00
Additional program costs requiring

allocation to Iowa: 11,209.67
Expenditures allocated to Iowa by committee: €16,995.09
Expenditures subject to Iowa limit: 639,414,43
lass Iowa limit: 775,217.60
Axncunt under Iowa limit: 135,803.17

(b) In the alternative the committee suggests that the
Commission’s holding in Advisory Opinion 1588-6 (CCH Paragraph
5811), that 50% of the cost of a television advertisement for
Sen. Albert Gore may be allocated to exexpt fundraising, also
applies to this situatien.

In that opinion, the Commission concluded that a <three-
second visual listing, "Vote - Volunteer - Contribute,® plus a
voice-over giving a phone number for contributors to call, as
part of a 30-second issue cazmpaign advertisement, would permit
the allocation of 50t of the ad’s cost to exempt fundraising.

Given the clear fundraising purpose of far nmore than one-
tenth of the du Pont telemarketing program, the committes subnits
that, even accepting arguende the audit report’s conclusion that

11
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$322,839.48 of the tslemarketing costs outside 28 days relats to
Iowva, half of the costs ars exexpt fundraising.

Audit staff conclusions: $322,839.48
lass Committee allocation: =26.106,00
Additional allocation to Iowa: 246,733.48
Lass 50% per AO 1988-6: 123,366.74
Committee allocation to Iova: +616,995,09
Total allocated to Jowa: 740,361.83

This total is $35,000 under the Iowva limit.

The committee therefore concludes that under either method,
it has not exceeded the Iowa limit. The audit report’s reconm-
mendations, and repayment calculations, should therefore be
modified to so reflect this conclusion.

12
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D.__contribution Refunds

In response to recommendation ) #4 of the interizm audit
£indings, ti;o cozmittes acknowledges that the specified refunds
vers not made within 60 days of receipt. There vere, howvever,
nitigating circumstances with respect to the majority of these
instances.

The du Pont campaign expended considerable resources to
assure that adequate systenms wvere in place to screen for poten-
tial excessive contributions. This included a combination of
thorocugh manual screening procedures and contractual data pro-
cessing support from a third party vendor.

Attachment A details the circumstances surrounding the delay
in refunding specific contributions or groups or contributions.
In 37 separate instances the delay in identifying an excess
contribution is directly traced to the creation of a second or
third contributor record for a prior contributor, due to a
discrepancy in the name, title, suffix or address of the indi-
vidual.

There were two pericds in which the refunds vere delayed due
to the difficulty in coping with unusually heavy volumes of work.
The first of these was due to a massive direct mail effort in
Kovexmber 1987. Many of these refunds ware not identified until
the end of January or the first week of February 1588. The last
occurred subsequent to the candidate’s withdrawal when the
dexmands of multiple NOCO statements and monthly report prepara-

'tion: svamped the remaining skeleton statf.

|

13

- 13




w

b

u,b‘q

f‘f

AT

.

h*Y)

The du Pont campaign had total private contributions in
excess of $6.25 amillion from some .42.000 contributors. The
cozmittes il convinced that the bul;'din imposed by the sheer
volume of transactions, compounded by the lack of a truly unique
identifier (such as Social Security number), makes 100% compli-
ance with such tight time guidelines virtually impossible.

Given the minimal dollar value of the refunds in question
(0.000295 of total private receipts), and the stability of the
caxpaign’s finances, thers was clearly no material cash flow
advantage. The committee strongly believes that the number of
occurrences (0.001357 of contributors) in light of the volume of
activity supports the existence of exemplary efforts to comply
with FEC guidelines. Accordingly, the Committee urges that no

penalties or sanctions are appropriate in this case.

Respectfully submitted,

Pete du Pont for President

FRovexmber 4, 1988

4 I - 14
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WASHINGTON, D.C. 30443

March 10, 1989

Prank A. Uzsckarso, Treasurer
Pete du Pont for President
P.0. Box 1988

Rockland, DE 19732

Dear Mz. Ursomarso:

Attached please £ind the Pinal Audit Report on Pete du Pont

ig:s?zcsident. The Commission approved the report on March 9,

In accordance with 11 C.P.R. §59038.2(c) (1) and (4)(1), the !
Commission has made an initial determination that the Candidate )
is to repay to the Secretary of the Treasury $23,254.83 within 90
days after service of this report (June 11, 1989). Should the
Candidate dispute the Commission's determination that a repayment
is required, Commission regulations at 11 C.F.R. $§9038.2(c) (2)
provide the Candidate with an opportunity to submit in wziting,
within 30 calendar days after service of the Commission's notice
(April 12, 1989), legal and factual materials to denonstrate that
Nno repayzent, or a lesser repayment, is required. The Commission
will consider any written legal and factual materials submitted
by the Candidate within this 30 day periocd in making a final
cepaynent determination. Such materials may be subdbmitted by
counsel if the Candidate so eslects. If the Candidate does not
dispute this initial determination within the 30 day period
provided, it will be considered final.

The reccanendation for Pinding IXI.A., Allocation of
Expenditures tc States, also recomnzends that the Committee
provide documentation of all associated costs related to the
telemarketing program within the 30 day period noted above. 1In

addition, the Audit staff recommends that the Committee amend its
reports to reflect the correct aaount allocable to Iowa.

The Commission approved copy of the Final Audit Report will
be placed on the public record within approximately 24 hours.
Should you have any questions regarding the public release of
this report, please contact Mr. Pred S. Eiland of the
Comxission's Press Office at (202) 376-3155 or toll free at (800)
424-9530. Any questions you may have related to matters covered

L F .
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prank A. Ursomarso, Treisures
Pete 4u Pont for President

<P Page 2

S
s

N
auring thé audit ‘or in the report should be directed to Cornelia
Riley of the Audit Division at (202) 376-5320 or toll free at
(800) 424-9530.
gincerely,
' ﬁt 3. é
Assistant Staff Director
of the Audit Division
ccs Daniel J. Swillinger
Attachment as stated
o
e
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FEDERAL ELECTION COMMISSION
WASHINCTON. D.C. 20443 K

REPORT OF THE AUDIT DIVISION
ON
PETE du PONT FOR PRESIDENT

I. Background
A. Overvievw

This report is based on an audit of Pete du Pont for
President ("the Committee") to determine whether there has been
cozpliance with the provisions of the Federal Election Campaign Act
of 1971, as amended ("the Act") and the Presidential Primary
Matching Payment Account Act. The audit was conducted pursuant to
26 U.S.C. § 5038(a) which states that "after each matching payment
period, the Cammission shall conduct a thorough examination and

audit of the qualified campaign expenses of every candidate and his
authorized committees who received payments under section 9037.°

In addition, 26 U.S.C. § 9035(b) and 11 C.P.R.
§ 9038.1(a) (2) state, in relevant part, that the Commission may

conduct other exazinations and audits from time to time as it deenms
necessary. .

The Comnittee registered with the Federal Election
Commission on June 3, 1986. The Coumittee maintains its
headquarters in Wilmington, Delaware.

The audit covered the period from the Committee's incep-
tion, June 3, 1986, through March 31, 1988. During this period,
the Committee reported an opening cash balance of $§-0-, total
receipts of $8,806,472.84, total disbursements of $8,736,410.05,
and a closing cash balance of $70,062.79. 1In addition, certain
financial activity vas reviewed through April 30, 1988 for purposes
of determining the Committee's remaining matching fund entitlement
based on its net outstanding campaign obligations. Under 11l C.P.R.
§ 9038.1(e) (4), additional audit work may be conducted and addenda
to this report issued as necessary.

This report is based upon documents and vorkpapers which
support each of its factual statements. They form part of the
record upon which the Commission based its decisions on the matters
in the report and vere available to Commissioners and appropriate
staff for revievw.

B. Key Personnel

The Treasurer of the Committee during the period reviewed
was Mr. Frank A. Ursomarso.

o ﬂT’z
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cC. Scope -

. .The audit included such tests as verification of total
reported :oeoifts. disbursements and individual transactions;
reviev of required supporting documentation; analysis of Committee
debts and obligations; review of contribution and expenditure
limitations; and such other audit procedures as deemed necessary
under the circumstances.

II. Pindings and Recommendations Related to
Title 2 of the United States Code
1
A. Allocation of Expenditures to States

Section 9035(a) of Title 26 of the United States Ccde
states, in part, that no candidate shall knowingly incur qualified
canmpaign expenses in excess of the expenditure limitations
applicable under section 44la(d) (1) (A) of Title 2.

Section 9038.2(b)(2) {1)(A) of Title 11 of the Code of
Tederal Regulations provides, in part, that the Commission may
deterrine that amount(s) of any payments made to a candidate from
the matching payment account were used for purposes other than to
Sefray qualified campaign expenses. Section 9038.2(b)(2) (ii)(A) of
Title 11 of the Code of Federal Regulations states that an example
of a Commigsion repayment determination under paragraph (b)(2) of
this section includes determinations that a candidate, a
candidate's authorized committee(s) or agents have made
expenditures in excess of the limitations set forth in 11 C.P.R.
§ 9013S.

Sections 44la(d) (1) (A) and 44la(c) of Title 2 of the
Tnited States Code provide, in part, that no candidate for the
office of President of the United States who is eligible under
Section 9033 of Title 26 to receive payments from the Secretary of
the Treasury may make expenditures in any one State aggregating in
excess ©f the greater of 16 cents multiplied by the voting age
population of the State, or $200,000, as adjusted by the change in
the Consumer Price Index.

Section 106.2(a) (1) of Title 11 of the Code of Federal
Regulations states, in part, that expenditures incurred by a
candidate’'s authorized committee(s) for the purpose of influencing
the nomination of the candidate for the office of the President
with respect to a particular State shall be allocated to that
State. An expenditure shall not necessarily be allocated to the
State in which the expenditure is incurred or paid.

Section 110.8(c) (2) of Title 11 of the Code of Federal

‘Regulations states that for State limitations, expenditures for

fundraising activities targeted at a particular State and occurring
within 28 days before that state's primary election, convention or
caucus shall be presumed to be attributable to the expenditure
limitation for that State. Y
T -
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During f£ieldwork, the Audit gtaff ildentified a project -
used by the Committee involving a telemarketing and mail program g
("the Program®). Discussions with Committee officials and a review -
of Committee records made available indicated that the Program
opsrated but of the Committee's headquarters in Wilmington,

Delavare primarily from June, 1987 through Pebruary, 1988.

The Program was a computer-based system which appears to
have acconmodated up to 35 telephone stations. Each station
accessed one of six predominately used scripts through a CRT screen
linked to &n automatic dial feature used in placing calls. The
operator, using a headset, would work through the screen script
inputting responses received from the person contacted. When the
call wvas completed an in-house mailing was automatically generated,
if needed. The Program appears to have been operated mainly during

evening and veekend hours employing, on a part time basis, two
shifts of operators.

The Audit staff reviewed the Committee's expenditure
£iles for the vendors that could be identified as part of the
Program and calculated apparent Program costs totaling $745,439,24.

The Audit staff then reviewed the Committee's allocation
of expenditures to states to determine the extent to which these
Program costs wvere allocated to Iowa. The Audit staff. determined
that $117,606.04%/ in Program costs were allocated to Iowa. The
following table provides a detailed comparison of identified

| Program costs and costs allocated to Iowa by the Committee: ’
Total Program Progranm
Identified Costs Allocated Costs Allocated
Program Costs by Committee by Auvdit
Telephone $157,833.32 $ 21,378.00 $101,436.29
Computer & related services 171,792.26 2,880.00 42,747.5%
Rent & utilities 28,396.39 ——- 6,708.29
Payroll 277,371.62 72,243.79 197,858.73
Postage 97,202.18 17,020.78 17,020.78
Wiring installation 8,760.00 ——— 5,6594.00
Miscellaneous?®/ +__4,083.47 _4,083.47 __4,083.47
Totals ) $745,439.24 $117,606.04 $375,549.15

Committee allocation workpapers indicated that $134,293.95 had been
allocated to Iova with respect to the Prograa. Bowever, the Audit
Staff reduced this amount by $16,687.91 which represented an
overallocation made by the Committee in applying the 28 Day Rule. It
should be noted that the Committee's overall allocation to Iowa has
been adjusted accordingly.

Based on Committee allocation workpapers and documentation made
available, costs included in this category could not be directly
associated with any of the other categories noted.
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£ During this reviewv it became apparent to the Audit
«££ that the Program focused to a large extent on Iowa. A
March 23, 1987 memorandum from a consultant, directed to
Committee representatives, outlined in a fairly detailed fashion
the consultant's understanding of the "goals and objectives for
the du Pont telemarketing and mail program.® Although Committee
officials did not acknowledge that this plan was the basis of
their telemarketing program, the Audit staff is of the opinion
that the basic components of this plan with respect to the
telemarketing effort directed at Iowa were implemented by the
Coamittee and indicate a focus on Iowa.

Setond, a review of the billings by the long distance
telecommunications company used by the Committee for the Program
indicated that the majority of the calls were to Iowa. During
the period June, 1987 to Pebruary, 1588, the Committee incurred
$157,171.32 for the Program's long distance service, or about
$17,500 per month. A review of the bills for the above mentioned
period indicated that the costs of calls made to Iowa comprised

wwfrom 4B% to 90% of the cost of all calls made. Purther analysis
of the cost, the number, and the length of calls, indicates that

Vthe Program was used primarily in the evenings, during which

Lphouzl the calls were directed almost exclusively at Iowa.

<5 Pinally, the avditors reviewed all scripts considered
/ ~ use in the Program by the Committee. Of the 28 scripts
O .eved, at least 1l seened to be targeted at Iowa. The
Cwamittee provided an explanatory letter dated May 12, 1988,
—along with copies of six scripts that according to the Committee
cvere used almost exclusively in the telemarketing p:o?:an during
the period 6/87 through 12/87, and copies of lettersl/ mailed as
~Na result of the response to each script. One of these scripts
vas a poll, four of the scripts appear political in nature with
T no appeal for contributions and the final script d4id contain a
fundraising appeal. 1In all six scripts the text appears
specifically directed at Iowa by virtue of the caucus or debate
i aoin Iowa being mentioned at some point.

The Comnittee's letter of May 12, 1988 notes that of
these scripts, only twvo were not fundraising in nature. The
Committee's position with :osrect to the scripts was that money
could not be raised from people who did not know or support their
issues. The Comaittee provided, as further support that these
scripts were used extensively, workpapers detailing the days and
number of calls made daily with respect to each of the scripts.
As noted in their May 12, 1988 letter the Committee's position is
that the rent, BVAC (utilities) and computer rental “were
correctly reported as national office overhead, consistent with
the treatment of other computer and office rental within the
r-wpaign headquarters...and...both...vere used Monday through

Say 7 a.n. to 5 p.n. by both the Legal and Accounting

*/ 0Of the five follow-up letters mailed as a result of the
scripts, three included appeals for contributions.
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operation and the Direct Mail and Event Pundraising staffs."
Purther, expenses associated with payzoll, telephone, postage,
and software were charged directly "to either fundraising, the
Jowa allotation .or Zxempt Legal/Accounting as appropriate.®

As noted above, the Audit staff calculated the apparent
cost of the Program to be $745,439.24, vhile the Committee only
allocated $117,606.04, or about 168 of identified Program costs
to Iowa, although it is apparent that the Program focused on
Iowa. The Audit staff also noted that as of April 30, 1988,
according to the State Allocation Report, FEC Porm 3P, page 3,
the Committee had allocated expenditures totaling $616,010.80 to
the Iowa limitation of $775,217.60. The Audit staff's review of
expenditures allocated to lIowa determined this figure to be
naterially correct, except as noted with respect to the Proaram.

Based on the Audit staff's review of the information
and documentation made available, it is our opinion that the
following Program costs, totaling $375,549.15, require allocation
to Iowa.

- Program Costs Within the 28 Day Rule

The Audit staff reviewed Program costs occuring
within 28 days of the Iowa caucus and determined that $52,709.67
in telephone, rent, utilities, payroll and computer related
services should have been allocated to Iowa. As stated in the
Committee's letter, dated May 12, 1988, for the period subsequent
to January 1, 1988, expenses were allocated 100% against the Iowa
limitation due to the "FEC regulation eliminating the Pundraising
Exemption within 28 days of a primary election.® The Audit staff
revieved Committee allocation workpapers with respect to the
Progran and determined, based on the information available, that
the Committee allocated $41,500.04 in salary, phone and
miscellaneocus Program costs to Iowa.

o Program Costs outside the 28 Day Rule

The Audit staff reviewed Program costs occurring
outside of the 28 day rule and determined that "$322,839.48 in
telephone, rent, utilities, payroll, computer related services,
postage, wiring and miscellaneous costs should have been
allocated to Iowa. Based upon the scripts and telephone logs
provided as part of the Comnittee's May 12, 1988 letter, it vas
determined that $86,378.48 in long distance telecommunication
charges and $168,339.00 in payroll costs with respect to the
Prograr should have been allocated to Iowa. With respect to rent
and utilities, the Audit staff determined that, based on the
hours of operation as provided by the Committee in their letter
dated May 12, 1988, $5,713.70 in expenditures should have been
allocated to Iowa. The Audit staff determined that $35,610.05 in
ccaputer related Program costs should have been allocated to
Towa. Pinally, the Audit staff determined that postage totaling
$17,020.78; wiring installation costs of $5,694 and miscellaneous
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costs totaling $4,083.47 should have been allocated to Iowa. The
Audit staff's reviev of Committee workpapers indicated that
$76,106 in salaryv, phone, postage, supplies and computer related
costs with respect to the Program were allocated to lowva.

The following recap and analysis wvas provided with
Tespect to the Iowa state expenditure limitation in the interinm
audit report:

Telemarketing Program costs allocable
to Iowa per the Audit staff:

Within 28 Day Rule $ 52,709.67
Outsida 28 Day Rule 322,839.48 $375,549.18

Less Program costs allocated by
the Committee:

Within 28 Day Rule $ 41,500.04
Outside 28 Day Rule 76,106.00 (117,606.04)

Additional Program costs requiring
allocation to lowa $257,943.11

Zxpenditures allocated to Iowa per
Conmittee FEC Form 3P, page 3, as of

March 31, 1988 . 616,995.09
Zxpenditures subject to Iowa limitation $873,953.91

Less: 2 U.S.C. Section 441 (a) State
Spending Limitation - (775,217.60)

Total Expenditures in Excess of State
Limitation $_99,720.60

In the interim audit report the Audit staff recommended
that within 30 calendar days after service of the report the
Comnmittee provide evidence showing that it had not exceeded the
limitation as set forth above. Absent such a showing, the Audit
staff recommended that the Committee adjust its records to reflect
the expenditures allocated in Iowa, and where necessary file
aznended reports to reflect the correct amount allocable to Iowa.

In addition, the Audit staff recommended that the
Coxmittee provide a detall listing for all vendors related to the
telemarketing program and an itemization of all associated costs
incurred with respect to each vendor. Such costs include those
incurred with respect to development and implementation of the
telemarketing program.
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Analysis of Comnittee Response

The Committee filed its response on November 4, 1988.%/ 1In
its response, the Conmittee stated that it believes the Audit
staff's conclusions are incorrect and offered its reasons in
support of this position. PRach of the tofical areas addressed by
the Committee are discussed in the following paragraphs.

1. The Telemarketing Effort was a Fundraising Prograz u

:

|

:
The Committee contends that the Program "was conceived -

and implexented by the campaign as a significant fundraising -

effort.® According to the Committee's response, the Audit staff _!

mischaracterized the Program for three fundamental reasons: (a) -

misplaced reliance on a memorandum from a consultant; (b) a failure

to understand the program's Iowa focus; and (c) a failure to

camprehend modern campaign fundraising.

5 With respect to (a), the Committee submitted an affidavit
from the deputy campaign manager which specifically stated that the
~Zenorandum from the consultant was not adopted as the campaign's

telexmarketing plan and that fundraising was a prime objective of
irtelemarketing.

= In the Audit staff's opinion, the Committee's
ocontention that "misplaced reliance® existed on the part of the
Audit staff is without merit. Although this report refers to the
—~March 23, 1987 memorandum, our conclusion "that the basic
conponents of this plan with respect to the telemarketing effort
Cdirected at Iova were implemented by the Committee and indicate a
~focus on Iowa®" (Report, page d4) is based, as stated in the
report, on our review of documentation for expenditures related
—to the telemarketing effort. The Committee's contention that the
consultant's proposal was not adopted does not, in the Audit
Crstaff's opinion, change or require revision to the Audit staff's
or,conclusion that a significant telemarketing effort was directed
-“at the voting age population in Iowa.

Concerning the Committee's assertion regarding the
Program's Iowa focus (item (b)), the Committee argues that the
Audit staff's position "fails to recognize the uniqueness of
circumstances surrounding an 'underdog' campaign. An unknown
candidate must focus first on Iowa, to present his positions, to
become known, and to raise funds to support these efforts.
Momentua from success in Iowa permits the candidate to be a
factor in New Bampshire.® The Committee further states that
[since] "Iowa voters could be educated, and would have a stake in
the election because of their participation in the early
caucuses. That stake would .cause them to contribute...once they
knew the candidate.®

2/ The Committee requested a 60 day extension in which to
respond to the interim audit report. The Commission granted
a 30 day extension to November 4, 19588. ?'
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The Audit staff dces not dispute the Committee's

) position that a person is not likely to contribute to a candidate

about whom he Orshe knows little. Nor does the Auvdit staff
necessarily disagree with the Comnittee's statement that the Iowa
caucuses and the New Hampshire primary are the beginning and the
end for most campaigns. However for the Committee to then
conclude "For an unknown like Pete 4u Pont, it is essential to
raise funds in those states, because those are the states in
which he is becoming known" seems more appropriate in support of
an attempt to influence a candidate's chances of a win or
reputable position in the Iowa caucuses or New Hampshire primary
rather than a justification that it is essential to that end to
raise funds in these two states and thus the telemarketing effort
should be vieved as primarily a fundraising program.

The Committee's third point (item (c)) is an attempt to
identify similarities between "sophisticated telemarketing” and
“traditional direct mail.® The Committee provides as an example
8 situation vhere a phone call is made and, based on the
response/exchange concerning issues without a solicitation being
mentioned, a follow-up solicitation is sent. The Committee made
the decision "to give lowans multiple opportunities to know the
candidate and the issues, and only then to ask for funds.® The
Committee's position is simply that doth the phone call and the
follow-up solicitation should be viewed as components of a single

. fundraising appeal. The total costs as such would be considered

fundraising and not allocable to a state limit, unless occurring
within 28 days of the election. The Committee states correctly
that the Audit staff viewed the expenses related to the pho7e
calls as separate and distinct from any follow-up mailingsZ
wvhich may have occurred. Purther, the Audit staff vieved as
fundraising-related phone calls only those calls made outside the
28 days for which the script used actually contained a
solicitation of funds. The Audit staff's position, based on the
information submitted by the Coomittee, remains unchanged in this
regacd.

2. Expenses for Rent, Computer Equipment and Wiring

The Committee contends that the headquarters expenses
for rent, computer expenses, and wiring allocated to Iowa by the
Audit staff are general overhead expenses and not allocable to
Iowa under 11 C.P.R. § 106.2(c) (1) (i) and § 106.2(b) (2) (iv).
These sections, in relevant part, define overhead expenses as
rent, utilities, equipment and telephone service base charges,
and exempt from allocation [such] operating expenditures incurred
for adninistrative, staff, and overhead expenditures of the
national campaign headgquarters.

2/ The costs of any follow-up mailings were not charged to the
Iowa limit outside 28 days before the election.

T - 10
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Section 106.2(a) of 11 C.F.R.- provides the general
authority under which expenditures (including overhead) should be
allocated to States. The Audit staff is of the opinion that the
exenption £rom SiLate allocation of overhead expenses granted by
11 C.P.R. § 106.2(c) (1) (1) extends to operating expenses of the
national cazpaign headquarters and does not exempt operating
expenses of a specific program focused on a particular State
sinply because it was directed out of the national office. In
addition, 11 C.F.R. § 106.2(b)(2) (iv) (B) states that "overhead
expenditures of a committee regional office or any committee
office (emphasis added) with responsibilities In two or more
States shall'be allocated to each state on a reasonable and
uniformly applied basis. An extension of the Committee's
position - that overhead expenses relating to the telemarketing
progran are not allocable - would permit campaigns to avoid
allocation of overhead expenses related to focused programs to
any state simply by operating the programs from national
headquarters. The Audit staff is of the opinion that the
exemption from allocation of overhead expenditures by the
national campaign headquarters vas not intended to include
allocable expenses of focused programs operated from the
headquarters office. The Audit staff further notes that {f the
telemarketing prograz was performed on the premises of a vendor
or if the vendor rented extra space and/or equipment to perform
the services, then all the charges for space, equipment, and
installation would have been built into the fee charged.
Therefore the Audit staff's position, that all expenses relevant
to the focused extent of the telemarketing program are allocable
expenses, remains unchanged.

3. Payroll

The Committee contends that the Audit staff understated
the payroll expenses already allocated by the Committee by
$7,684. The Audit staff notes that this amount is the difference
between allocable payroll expenses not included in the
Committee's allocation figure and an overallocation of payroll
nade by the Committee. Because the overallocation made by the
Comnittee was adjusted by the Audit staff for the full amount in
the interim audit report (Report p. 3, 2/ footnote) no further
adjustment should be made.

4. Telephone Charges

The Committee also contends that the Audit staff's
calculation for telephone toll charges to Iowa is incorrect. The
Committee stated that it sampled charges within the time frame
used by the telemarketing program and, based on the sampling
data, determined that an average of $34.18 per day in toll
charges vere unrelated to the telemarketing program. The
Committee asserts that the allocation made by the Audit staff is
overstated by $8,372.76. The Committee's allocation figures in

g -\
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the Response appear to bs derived from the total charges for
night and weekend tolls to all area codes less $34.18 per day
(estimated non-tulemarketing evening and weekend charges).
Purthernore, the Committee 414 not provide the Audit staff the
documentation used in the sampling process.

The Audit staff recognizes the probability that all
calls to Iowa were not telemarketing related. Therefore the
Auvdit staff has revised the gross amount of calls to lowa and has
reduced these amounts by credits and a business use (presumed
non-telexmarketing) rcentage. The Audit staff based the
business use reduction on the percentage of the toll charges made
during business hours relative to the total toll charges. This
percentage reduction was applied only to the calls made to lowa,
not to the total evening/weekend tolls. The Audit staff applied
an average business use reduction percentage to the Iowa tolls
for the month of February because the Committee acknowledged that
scme daytime calling was made during this period. These Audit
staff adjustments have reduced the allocable amount from
$101,436.29 to $81,173.80 This reduction of $20,262.49 is
zeflected in the revised telemarketing program costs allocable to
Iowva per the Audit staff. In addition, allocation of wiring
installation, based on the allocable percentage of telephone
costs, has been reduced accordingly from $5,694 to $4,667.60.

S. Application of Advisory Opinion 1988-6

In the alternative the Committes suggests that Advisory
Opinion 1988-6 is applicable to the telemarketing program. The
Advisory Opinion allowed 508 of the cost of a television
advertisement to be allocated to exempt fundraising. The
Committee states that "In that opinion, the Commission concluded
that a three-second visual listing, 'Vote -~ Volunteer -
Contribute,' plus a voice-over giving a phone number for
contributors to call..would permit the allocation of 50% of the
ad's cost to exempt fundraising.®" The Committee further asserts
that a greater percentage of the du Pont telemarketing program
vas directed to fundraising than the corresponding fundraising
percentage of time used for fundraising in the television
advertisenent.

The Committee contends that "telemarketing fundraising
has multiple components, which combine to produce results...(and]
the audit report treats the phone call and the mailing as two
separate events, rather than two components of a fundraising
package, and considers the phone call not to be part of the
fundraising effort.®” The Audit staff's discussion and rejection
of the Committee's rationale that the telemarketing program was
basically a fundraising program and thereby subject to a
£und§1131n9 exemption was discussed under paragraph (1) of this
section.

I -




11

The Aundit staff is of the opinion that the Advisory éj i
Opinion 1988~6 applies only to a specific factual situation - a
television commercial - and doces not extend beyond the specifics
of that case. Both the political issue and solicitation request
was contalned within one message, whereas the du Pont
telenarketing program sought political interest first and then
addressed solicitation requests from identified supporters. The
Audit staff notes that it 4id not allocate the costs of any of
the follow-up letters sent by the Committee to Iowa outside 28
days before the election.

Pinally, the Committee presented in its response an
allocation of telemarketing program expenses based on a 508
exenption for fundraising. The Audit staff notes that certain
figures used in the Cocanmittee’s analysis of allocable costs based
on a 508 fundraising exemption are incorrect. 3In one case, the
figure shown did not represent total cost, but rather only the
non-fundraising portion as determined by the Audit staff. 1In

< another instance, the Committee did not include total costs
~ within 28 days of the election. The Audit staff 8id not perform
a detailed analysis of the Committee's figures because the
e Advisory Opinion exemption does not appear to apply to this
prograa.
<
o Conclusion
- Based on the Audit staff's review of the Committee's
response to the interim audit report and the information and
o docunentation made available, it is our opinion that the
following Program costs, totaling $354,260.26 require allocation
~ to Iowa.
N Total Program Program
o Identified Costs Allocated Costs Allocated
o Program Costs by Committee by Audit
elephone $157,833.32 $ 21,378.00 $ 81,173.80
xmputer & related services 171,792.26 2,880.00 42,747.59
ent & utilities 28,396.39 o= 6,708.29
ayroll 277,371.62 72,243.79 197,858.73
‘ostage 97,202.18 17,020.78 17,020.78
‘iring installation 8,760.00 - 4,667.60
tiscellaneocus 4,083.47 4,083.47 4,083.47
Totals $745,439.24  $117,606.04 $254,260.26

The following recap and analysis, as revised for reduced
telephone toll charges and wiring installation, is provided with
respact to the Iowa state expenditure limitation:
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': ~2devised Telemarketing Program costs Y .
" allocable to Iowa per the Audit staff:
within 28 Diy Rule $ 'S0,358.13
Outside 28 Day Rule 303,902.13 $354,260.26

Less Program costs allocated by
the Committee:s

within 28 Day Rule $ 41,500.04 ‘3
Outside 28 Day Rule 76,106.00 (117, 606.04) ;
L]
Additional Program costs requiring .
allocation to lIowa $236,654.22

Expenditures allocated to lowa per
Conmittee FEC Porm 3P, page 3, as of
April 30, 1988 616,010.80

Expenditures subject to Iowa limitation $852,665.02

I

Less: 2 U.S.C. Section 441 (a) State
Spending Limitation (775,217.60)
Revised Total Expenditures in Excess of State

»imitation $_77,447.42%/

Vb4 S 3

Recommendation §1

The Audit staff recommends that within 30 calendar days of
service of this report the Committee provide. documentation of all
associated costs related to the telemarketing program. This
documentation will include: (1) a detail listing of all vendors
who provided services toward both the development and
implexentation of the telemarketing program; and (2) an
itemization of all associated costs incurred with respect to each
vendor. These vendor costs will include both direct services and
collateral services (such as materials, printing, and
distributive costs) associated with the telemarketing program.
Based on our zeview of the information provided, the Audit staff
may require access to all supporting docunmentation such as vendor
invoices and receipted bills.

@ 31079

In addition, the Audit staff recommends that the Committee
adjust its records to reflect the expenditures allocated in Iowa,
and wvhere necessary file amended reports to reflect the correct
azount allocable to Iowa.

*/ Total is based on limited vendor information. The Committee
d4id not respond to the recommendation that it provide a
detail listing for all vendors related to the Program.
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B. Itemization of Expenditures .

Section 434(Db) (5) (A) of Title 2 of the United States Code
states that each repozt shall disclose the name and address of each
person to whoa an expenditure in an aggregate amount or value in
excess of $200 within the calendar year is made by the reporting
committee to meet a candidate or committee operating expense,
together with the date, amount, and purpose of such operating
expenditure.

pDuring a review of expenditures, the Audit staff noted
that the Committee falled to itemize on Schedule B-P two expendi-
tures totaling $75,966.38 relative to the 1987 Year-end report.
This amount was included in reported disbursements on the
Connpittee's Detailed Summary Page, however, a Schedule B-P
digsclosing these items was omitted from the 1987 Year-end report.

In addition, the Audit staff determined that for 23

itenized expenditures, totaling $868,943.72, the Comnittee failed
to itemize all required information. .

Finally, the Audit staff noted a discrepancy of
($224,421.55) between the reported total of itemized expenditures
and the calculated total of the itemized expenditures for the
Schedule B-P's provided with the January 1988 report. The

OCommittee apparently reported payments to a payroll service and the

related payroll checks and tax payments, issued by the payroll

~ service. The Commjittee explained that it had inadvertently falled

o

n 7

a 9

to annotate as me=o entries (non-additive) items totaling
$224,421.5%5 related to payroll.

During the Exit Conference held on May 6, 1988, Committee
officials seemed receptive to £iling azended réports to correct the
discrepancies noted above.

In the interim audit report the Audit staff recommended
that the Committee, within 30 calendar days after service of the
report, file amendments (1) to disclose the two unitemized
expenditures noted, (2) to correct and complete the disclosure on
the 23 items noted, and (3) to disclose correctly the expenditures
to a payroll service on the January 1988 report as memorandum
entries.

The C {ttee filed amendments on Rovember 7, 1988 and
December 1, 1988*%/ correcting the discrepancies noted above.

Recommendation §2

The Audit staff recommends that, despite the untimely £iling
of the amendments, no further action be taken on this matter.

2/ The Committee was granted a 30 day extension to November 4,
1988 to respond to the interim audit report.
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C. Itenization of Interest Recelved
Section 434(b) (3) (G) of Title 2 of the United States Code

" states that each.zTeport shall &isclose the identification of each

1

-6 45 3 4
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person who provifes any dividend, interest or other receipt to the
reporting committee in an aggregate value or amount in excess of
$200 within the calendar year, together with the date and amount of
any such receipts.

The term "Person” is defined at 2 U.S5.C. § 431(11) as an
individual, partnership, committee, association, corporation, labor
organization, or any other organization or group of persons.
Identification is defined at 2 U.S.C. § 431(13)(B) to mean, in the
case of any person, other than an individual, the full name and
address of such person.

The Audit staff's reviev of interest earned by the
Committee revealed that 12 transactions totaling $19,114.03 were
not itemized on Schedule A-P relative to the 1986 October
Quarterly, 1986 Year-end, 1987 April Quarterly, and 1987 July
Quarterly reports.

At the Exit Conference, the Committee officials agreed to
Zile anendments to correct the public record.

In the interim audit report the Auvdit staff recommended
that the Comnittee, within 30 calendar days after service of the
report, file amendments itemizing the receipts noted above.

The Committee f£iled amendments, received Rovember 7,
1988, itemizing the interest receipts noted above.

Recommendation §3

The Audit staff recommends no further action on this matter.

D. Matter Referred to the Office of General Counsel

A certain matter noted during the audit has been referred
to the Commission's Office of General Counsel.

3111. Pindings and Recommendations Related to Title 26
of the Unlited States Code

A. Cajculation of Repayment Ratio

Sections 9038(b)(2) of Title 26 of the United States Code
states, in part, that if the Commission determines that any amount
of any payment made to a candidate from the matching fund account
was used for purposes other than to defray qualified campaign
expenses, it shall notify such candidate of the amount so used, and
the candidate shall pay to the Secretary an amount equal to such an

aaount.
- 16
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Section 9038.2(b) (2) (111) of Title 11 of the Code of
Pederal Regulations states that the amount of any repayment sought
under this section shall bear the same ratio to the total amount
determined to hsve been used for non-qualified campaign expenses as
the amount of matching funds certified to the candidate bears to
the total amount of deposits of contributions and matching funds as
of the candidate's date of ineligibility.

The formula and its application with respect to the
Conmittee's receipt activity is as follows:

1. Total Matching Punds Certified Through
Date of Ineliﬁibilitx 2418488 =
Numerator + Private Contributions

Received through 2/18/88

$2,298,064.54 = 300266
$7,653,436.93

Thus, the repayment ratio for non-qualified campaign

= expenses is 30.0266%.

6 45
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ents Made in Excess

B. Non-qualified Campai
Oof Iowa State Limitation

Section 9038(b) (2) of Title 26 of the United States Code
states in relevant part that {f the Commission determines that any
anount of any payment made to a candidate from the matching payment
account was used for any purpose other than to defray the qualified
canpajign expenses with respect to wvhich such payment was made, it
shall notify such candidate of the amount sc used, and the
candidate shall pay to the Secretary an amount equal to such
Zaount. -

Section 9038.2(b) (2) ({)(A) of Title 1l of the Code of
Federal Regulations states in part that the Commission may
deternine that amounts of any payments made to a candidate from the
matching payment account were used for purposes other than defrayal
of qualified campaign expenses. Section 9038.2(b) (2) (i1) (A) of
this Title further states that Commisssion repayment determinations
include determinations that a candidate has made expenditures in
excess of the limitation for any one State pursuant to
§ 5035.1(a)(1).

As noted in Pinding II.A., Allocation of Expenditures to
States, the Audit staff determined that the COamEttec exceeded the
expenditure limitation in Iowa by $77,447.42. These expenditures
represent smounts paid by the Committee. The amount subject to

repaynent is calculated below:

- \ 1
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Amount paid in excess of the Iowa State
Expenditute Limitation )

Times the Repayment Ratio from III.A.
Repayment Amount

$77,447.42
. 300266

$23,254.83%/

Conclusion

On March 9, 1989, the Commission made an initial determination
that the Committee repay $23,254.83 to the U.S. Treasury pursuant
to 26 U.S.C. §9038(b)(2).

C. Statement of Wet Outstanding Campaiqn Obligations

Section 9034.5(a) of Title 11 of the Code of Pederal
Regulations requires that the candidate submit a Statement of Net
Outstanding Campaign Obligations ("NOCO Statement®) which contains,
aneng other items, the total of all outstanding obligations for
qualified campaign expenses as of the candidate's date of ineligi-
bility and an estimate of necessary winding down costs-within 15
days of the candidate's date of ineligibilicy.

On Pebruary 18, 1988, Pete du Pont announced that he had
withdrawn from the race for the Republican nomination for President
of the United States. Pursuant to 11 C.P.R. § 9033.5(a), that is
the date Mr. du Pont's candidacy terminated for the purpose of
incurring qualified canpaign expenses.

The Committee submitted their original NOCO Statement on
March 3, 1988 and has continued to submit revised NOCO Statements
with each matching fund submission.

The Audit staff reviewed the ROCO Statement dated
Pebruary 18, 1988 for financial activity through April 30, 1988.
This review included verification of cash, accounts receivable,
capital assets, other assets, accounts payable for qualified
cazpaign expenses, and actual and estimated winding down costs.

Presented below is the Audit staff's analysis of the
Coamittee's ROCO Statement as of February 18, 1988.

*/ This repayment amount is based on limited vendor information.
The Audit staff recommended in Pinding II.A. that the
Committee provide documentation of all associated costs
related to the telemarketing progran. Adjustments to this
repayment amount may result and will be reflected in the
Commission's final repayment determination. _Ul '8
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Audit Analysis of Committee's .
WOCO Statement as of "“""o“' 1988 8/ .

as deternined en April 30, 1988 Pt
- s N
.m
" cash oc Nand $  200.00
Cash in Bank 341,0%52.28
Deposits and Receivadles 93,289.84
Capital Assets 7,290.00
Total Assets $451,822.12
obligations
Accounts payable for
Qualified Campaign
xpenses $408,832.11
Acsounts payable for
econtribution refunds 2,962.00
winddown Costs -~ Actual
2/1%/88 ¢o
4/30/%88
Salarcies $34,008.2¢4
O Miscellaneous 10,945.78
sy 11 9,9767.0
non=payre 139, .09
™M 208,421.11
L Amcunt of non-
quslified campaign
T expenses (in excess
of lows limitation)
O incloded above (61,518.18) /
— winddown Costs «
Estinated
S/1/88 to
a/28/89
Salaries $160,783.07
Consulting 21,000.00
Legal fees - . -
Texas 1°°'°°°-°° M
occupancy
Operating
Costs 17,460.00
Office
supplies 2.500.00
paeng
Rental 8,612.00
Computer/Data
R
raisin .
’ 336,183.07
Total Obligations $991,852.11
Xet Outstanding Campaign .
Obligations (Deficit)
as of 2/18/88 $(440,029.99)

8/ Pebruary 18, 1988 is the date deternined by the Commission to
be the Candidate’s date of ineligidility for purposes of
incurzing qualified campaign expenses.

b/ Onder 11 C.P.R. § 9034.4(b)(2), an expenditure which is in
excess of any of the limitations under 11 C.F.R. Part 903S
shall not be considered a qualified campaign expense, which
precludes such expenditures fros inclusion in the WOCO

presentation as set forth at 11 C.F.R. § 9034.8. m - l9
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S 2 18 -
§bovn.ﬁelou is an adjustaent'to: private contributions,
interest and matching funds received during the period 2/19/88 to
4/30/88, the most current financial information available at the
close of fieldwork.
¥et Outstanding Campaign
Obligations (Deficit) as
of 2/18/88 - $(440,029.99)
Net Private Contributions 177,536.10
Matching Punds Received 238,740.39
Interest Recelved 3,438.61
Reaaining Entitlement as
~ of April 30, 1988 $(_20,214.89) 2/
- .
As of April 30, 1988, the Committee has not received
" matching fund payments in excess of its entitlement. Additional
fieldwork may be required to assess the impact of future
¥ financial activity on the NOCO deficit.
No]
AN
o
~
o
o
o

*/ The Committee received its final matching fund payment of
$11,711.56 on May 26, 1988, and reported $4,663.41 in
ind{vidual contributions during May 1988. Therefore, the
Committee appears not to have exceeded its entitlement.

IT - 20
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A Dear Mr. Costa:
0 Attached are the original and two cccies of Pete du Pon* r
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. FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463l .. CiviSivid

RESPONSE OF
PETE DU PONT FOR PRESIDENT
TO THE FINAL AUDIT REPORT
AND INITIAL REPAYMENT DETERMINATION

1. INTRODUCTION

Pete du Pont for President, the principal campaign committee
of Pete du Pont, candidate for the 1988 Republican nomination,

files this response to the Commission Final Audit Report,

approved March 9, 1988.

This response will ¢follow the outline of the final audit

report, and respond to the conclusions therein.

IXI. TITLE 2 FINDINGS AND RECOMMENDATIONS

A. Allecation of Expenditures to States

1. Introduction

The central issue raised by the audit report is the alloca-

tion of the costs of a telemarketing program, among headquarters

AV -2
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overhead, fundraising costs and the Iowa expenditure limit. ﬁ%:‘

The Commission’s conclusion is that an additional $23s,000

in telemarketing costs should be allocated to the Iowa limit,

which would cause the Committee to exceed the $775,000 limit by

more than $77,000. The Committee believes that this conclusion
J

is incorrect, and that the expenditures are exempt fundraising

—————

costs which ars not allocable to state expenditure limits.

The additional $236,000 allocation to the Iowa limit is the
result of a differing view of the allocation of the costs of a

fundraising telemarketing progran.

The Committee used six different scripts to contact voters
and to raise money. Two of the scripts are political in nature:
the committee allocated those costs to the Iowa limit. The audis
staff agreed that one script, which contained words of solicita-
tion, was a fundraising device, and therefore exempt from the

Iowva limit.

The Committee believes that the other three scripts vwvere
also part of a fundraising program, and the costs associated with
then are also exempt from allocation to the limit. The
Commission concluded that these costs were not fundraising and

therefore allocable to the Iowa limit.

X}
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2. Telemarketing as Fundraiging

The telemarketing program was conceived and implemented by
the campaign as a significant fundraising effort. The audis
report mischaracterizes the program because it fails to
understand modern campaign fundraising. The audit report also
includes in the Iowa allocation certain overhead expenses which
should have remained as overhead expenses. In addition, expenses
for payroll and toll charges were incorrectly <treated as
telemarketing costs, when, in fact, they were part of general

overhead.

The campaign’s particular focus on Iowa was a Kkeystone of
the Commission’s conclusions regarding the allocation of
telemarketing expenses, i.e., that these costs were political
rather than fundraising in nature.

The conclusion regarding the lack of a national effort and a
focus on lowa seems to ignore the reality of modern Presidentia:l
campaigns: the Iowa caucuses and the New Hampshire primary are
the beginning and the end for most campaigns. If a candidate 1s
not successful in both, the candidacy is over, as it was for
almost all of the Democratic and Republican candidates in 198s8.
For an unknown like Pete du Pont, it is essential to raise funds

in those states, because those are the states in which he 1s

becoming known.

3 Iy -
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All campaign fundraising activities are comprised of ﬁulti-;ﬁ?‘
Ple components. A traditional “direct mail effort requires(if
rentiég & list; creating a mailiné "package," with a letter, and:.
other inserts:; printing the package; affixing postage; mailing
the piece; and processing the returns. Only one of the compo-
nents =-- the letter =~-- actually contains words of solicitation.
Yet the Commission has consistently treated all of the expenses

associated with direct mail as an exempt fundraising cost.

Sophisticated telemarketing is a relatively new method of
raising campaign funds. Rather than renting a mailing list,
individuals are called from lists of phone numbers obtained fro=
various sources -- local election boards, commercial lists
covering neighborhoods with certain demographic characteristics
political party membership 1lists, etc. As with traditionai

direct mail, telemarketing fundraising has multiple components,

which combine to produce results, but which individually are nc:

productive.

For example, a phone call asking for a contribution even

from a du Pont supporter will produce no response unless a

follow-up letter asks for the money, and provides a reply carcd
and envelope. A "cold" call to an Iowa voter who knows noth:ing
about Pete du Pont will produce no revenus; someone who ident:-
fies himself as a supporter as the result of the telephcne

message is much more likely to give money when a follow=-ur

mailing is received.

. VAR




fne
£

-

9,

‘-~
Al
o

-
-
R
»

The audit report treats the ‘phoi\. call and the mailixig as
twvo separate events, rather than t.wo components of a fundraising
packag;; and considers the phonc"call not to be part of cthe -
fundraising effort. Following that 1logic could lead to the
conclusion that the cost of the mailing list rental or postage

for a traditional direct mail piece is not a fundraising cost.

The campaign used six basic scripts for the telemarketing
program. Two of <these were claarly not fundraising. The
campaign has never claimed them to be exempt, 2nd their costs
were allocated against the Iowa limit. The c::mnit'tec believes
that the other four scripts were components of a fundraising
program, and along with list costs, follow-up mailings, etc., the
wages, toll charges, and computer services related to the use of
those scripts are exempt fundraising costs, and should not be
allocated to the 1Iowa linmit. The audit staff treated as
fundraising only one of these four -- the one which contained

words of solicitation. -

For example, the "debate"™ script and follow-up letter
containing a "debate scorecard™ are obviously an integrated
fundraising device. The script does not ask for funds, but
rather sets the stage for a written appeal based on watching the
first candidate debate. Each of the other scripts operates 1in

similar fashion.

Iz - ¢




The Commission considers as ° exempt only the ‘éosts £

. (A
surrounding the script which itself asks for a contribution. The '~
Committae believes that the three additional scripts and .-

surrounding costs are exempt as part of a fundraising program,

The Commission’s regulations, 11 CFR 106.2(c)(1l)(i) and
106.2(b) (iv), state that headquarters expenses for rent, office
equipment, etc., are national overhead. The audit report in-
cludes over $54,000 in rent and utilities, computer expenses and

wiring as allocable to Iowa, even though these are general

I overhead expenses which would have been incurred regardless of

~ vhether the telemarketing program ever called Iowa residents. To

e the Committee’s knowledge, the Commission has never allocated to

zi the Iowa limit the office rent for the headquarters staff perscon -
- who works full-time on Iowa. Neither should it allocate these

o overhead costs.

~N

= The Committee’s original allocation to the Iowa limit

:: telemarketing program costs is the appropriate allocation. It

recognizes that two of the telémarketing scripts were not part of
a fundraising program. It further recognizes that the other four

vere part of a fundraising program.

The Federal Election Campaign Act of 1971, as amended, at 2

U.s.c.'sec. 431(9) (B) (vi), provides that "any costs incurred by a
. . . [Presidential candidate] in _connection with the

v -
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solicitation of contributions on_ behalf of" the candidat; are

excluded from state expenditure limits. (Emphasis added.)

The Commission’s regulations interpreting the statute define
the fundraising exclusion to mean "any cost reasonably related
to" or "associated with™ the solicitation of contributions. 11
CFR 100.8(b) (21) (ii), 106.2(i)(5)(ii). [Emphasis added.)

The Committee has amply demonstrated that the telemarketing
program costs related to the three scripts in dispute are "in
connection with," "associated with,™ and "reasonably related to"
fundraising activities. They are therefore not allocable to the

Iowa expenditure, but rather are exempt fundraising expenses.

B. applicability of A0 1988-6

The Committee believes that the Commission’s holding in
Advisory Opinion 1988-6 (CCH Paragraph S811), that 50% of <che
cost of a television advertisement for Sen. Albert Gore may te

allocated to exempt fundraising, also applies to this situation.

In that opinion, the Commission concluded <that a three-
second visual listing, "Vote - Volunteer - Contribute,"” plus a
voice-over giving a phone number for contributors to call, as
part of a 30-second issue campaign advertisement, would permit

the allocatiocn of S0% of the ad’s cost to exempt fundraising.

IV -
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Given the clear tundraising_purposc of far more than‘one- é?rg

¢ 2

tenth of the du Pont tclcmarkotinq. program, the Committee submits
that, even accepting arguendo the audit report’s conclusion that
$303,903.13 of the telemarketing costs outside 28 days relate %o

Iowa, half of the costs are exempt fundraising.

The report asserts that A0 1988-6 applies only to television
commercials, as if it established no principle regarding
allocation of fund raising costs. The matter at hand is not
materially distinguishable from the Gore situation, and the

principle established there may not be ignored.
C. gconclusion

The Committee therefore concludes that under either method,
it has not exceeded the Iowa limit, and that no repayment is

required.
III. VENDOR LIST

The report recommends that the Committee provide a list of
all vendors, and a 1list of all costs, associated with the

telemarketing progran.

The Committee made this information available to the stafe
during the fieldwork nearly a year ago. As stated in the

attached affidavit of Peter Nellius, Committee controller, the

8 XV -7
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A audit staff told the Committee that it had compiled all‘ot the

ﬁ;ié’ rocord.:' it needed regarding ) the telemarketing prograc.
(Parlf;C). Relying on that adviéc, all Committee records we:é.
placed in storage. Retrieval of the specific documents ncw
requested would entail considerable expense to the Committee, and

constitutes an unreasonable burden. (Para. 5).

Mr. Nellius also states that the vendor and associated costs
listed in the audit report include all costs associated with the

telenmarketing program. (Para. 3).

7

The Committee believes it is unreasonable to ask the

4

Committee to produce information which the audit staff possesses.

IV. ORAL PRESENTATION

I ~6~n4 5

Pursuant to 11 CFR §9038.2(c) (3), the Committee requests the
opportunity to address the Commission in open session regardinrg

the audit report and repayment determination.

R399 70

Respectfully submitted,

nsel fotr Pete du Pont for President

April 21, 1989

017DJS1.3D
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AFFADAVIT OF R

. PETER C. NELLIUS
state of Delaware
County of New Castle, ss: .

Peter C. Nellius, being duly sworn, states as follows:

1. My name is Peter C. Nellius. 1 am a U.S. citizen over 21 years
cf age.
2. 1 served as Controller of the Pete du Pont for President

Committee from July 1967 to the present. As such, I was responsible tor
the Committee's ¢financial activity, including the preparation for ana
conduct of, the Committee's compliance with the audit provisions of the
Federal Election Campaign Act.

3. During the course of the PFederal Election Commission's audit
staff field audit, the Committee made availadle to the auditors all j
information in the Committee's files regarding the telemarketing program,
including information on all vendors and related expenditures.

4. At the conclusion of the audit, 1 was told by Cornelia Ri. of
the audit staff, (at my inquiry)., that - since my review of related adudit
workpapers provided the Committee indicated that they had identified. ir}
detail, all costs associated with the telemarketing program - it would not
be necessary to provide a separate 1list which simply duplicatec¢]
information which the audit staff had already been given.

S. Based on that conclusion, C&i&ittco records were placed i
stocage. The telemarketing documents were not segregated. Finding thes.
docuzents at this point would require enormous time and expense.

Purther affiant sayeth not.

subscribed and sworn before me this 24__ day of April 1989.

Habiltinil,

:I:;Z -l
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- FEDERAL ELECTION COMMISSION
WASHINGTON. D C 20463 '

June 23, 1989

0: The Commission

TEROUGH: John C. Surina
Staff Director

FROM Lavrence M. Noble %/
Gonctal.COunsel

Kin L. Bright~-Coleman \
Special Assistant General Counsel

SUBJECT: Oral Presentation--Pete du Pont for President, Inc.
(LRA $299) )

On March 9, 1989, the Commission made an initial
deternination that Pete du Pont for President, Inc. (the
*Committee®) repay $23,254.83 to the United States Treasury,
representing the portion of public funds used by the Committee to
make expenditures in excess of the Iowa state limitation. The
repaynent is based on expenditures related to a telemarketing and
mail progras that the Comaittee did not properly allocate to

Iowa.

The Commission approved the Pinal Audit Report containing
the initial repayment determination on March 9, 1989.
Attachaent 3. The Committee responded to the report on April 21,
1989. Attachment 4. In the response, counsel for the Committee
requested the opportunity to address the Commission in open
session regarding the audit report and repayment determination
pursuant to 11 C.P.R. § 9038.2(c)(3). The Commission granted the
Committee's reQuest for an oral presentation on May 18, 1989, and
set the date of Wednesday, June 28, 1989 for the oral
presentation. A letter notifying the Committee of this decision
vas mailed to the Committee's counsel on May 22, 1989.

Attachnent 6.

The following menorandum is the General Counsel's analysis
of the major issues raised by the allocation of the telemarketing
program expenses and the primary argquments presented by the
Cozmmittee in response to the initial repayment determination.

SRR SR SR -
ATTACEMENT 5
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Memorandum to the Commission
Oral Presentation--Pete 4du Pont
for President, Inec.

Page £

I. BACKGROUND

The allocation of the telemarketing program costs is the
basis of the Commission's initial repayment determination. The
Committee operated a telemarketing and mail program from its -
Wilmington, Delaware headgquarters from June 1987 through Pebruary
1988. The program costs totalled $745,439.24. The Conmmittee
allocated $117,606.04 in program costs to Iowa. The Audit
Divigion reviewed the scripts used in the program and the long
distance telephone bills, and concluded that Iowa was a primary
focus of the telemarketing program and that additional amounts
should be allocated to the Committee's Iowa expenditure limit.

The issue first arose in the Interim Audit report, which was
approved by the Commission on August 30, 1988. Attachment l. 1In
the Interim report, the Audit Division allocated $375,549.15 of
the program costs to lowa, resulting in expenditures in excess of
the Iowa state limitation totalling $98,736.31. The report
recomzended that the Committee provide evidence that it has not
exceeded the limitation or adjust its records and reports to
reflect the correct amount allocable to Iowa. It also requestec
that the Committee provide a listing of all vendors related to
the telemarketing program and an itemization of all expenditures
incurred with respect to each vendor. The Interim Report .
contained a preliminary calculation of the repayment in the
amount of $29,942.71, based on the amount in excess of the Iowa
state expenditure limitation. .

The Committee responded to the Interim Report on November ¢,
1988. Attachment 2. The Committee's principal arguments in the
response focused on the fundraising exemption of 11 C.F.R.

§ 106.2(c)(5). Section 106.2(c)(5) provides that an amount equal
to 10% of the salaries and overhead expenditures in a particular
state may be exempted from allocation as fundraising
expenditures. ZExempt fundraising expenditures are those expenses
associated with the solicitation of contributions, and include
printing and postage for solicitations, airtime for fundraising
advertisements, and the cost of meals for fundraising receptions
and dinners. 11 C.P.R. § 106.2(c)(S)(ii). See also 11 C.F.R.

§ 100.8(b) (21). The Committee contended that the program was
essentially fundraising in nature, and therefore not allocable to
the Iowva state expenditure limit because it was an exempt
fundraising expense. To support this contention, the Committee
subaitted an affidavit froz the deputy campaign manager that
states that fundraising was a prime objective of the program.

V-2
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the alternative, the Committee argued that Advisory Opinion
("AO") 1988-6 applies to the telemarketing program, and half of
its expenses for the program are exempt fundraising costs under
that opinion.

Purthermore, the Committee argued that expenditures for
rent, computer expenses, and wiring allocated to Iowa by the
Audit staff are general overhead expenses which are not allocable
to Iowa under 11 C.P.R. §§ 106.2(c) (1) (i) and 106.2(b) (2) (iv).
The regulations provide that expenditures for administrative,
staff and overhead expenses of the national campaign headquarters
are exenpt from allocation to any state. 1l C.P.R.

§ 106.2(c) (1) (1). Overhead expenditures include rent, utilities,
office equipment, furniture, supplies and telephone service base
charges. 11 C.P.R. § 106.2(b)(2)(iv). The Committee also
contended that the Audit staff understated payroll expenses, and
miscalculated telephone toll charges to Iowa, because certain
telephone calls were not related to the telemarketing program.

The Commission approved the Pinal Audit Report on the
Comnmittee on March 9, 1989. The report recommended that the
Committee provide documentation of all associated costs related
to the telemarketing program; adjust its records to reflect the
expenditures allocated in Iowa; and where necessary, file amended
reports to reflect the correct amount allocable to Iowa. The
report rejected the Conmittee's contentions that the program was
essentially a fundraising appeal and that AO 1988-6 could be
applied to exempt 50% of the costs allocated to the Iowa
expenditure limit by the Audit Division. The report also
rejected the Committee's contention that certain expenditures
vere exempt as national campaign headgquarters overhead. However,
Audit staff accepted the Committee's contention that not all
calls to lowa were related to the program, and accordingly
reduced the telephone and wiring allocations. This reduction was
deternined based on credits on telephone bills which had not
previously been included i{in the allocation, and the application
of a business use percentage for presumed non-telemarketing
calls. The report concluded that $354,260.26 in the program
costs should be allocated to Iowa, resulting in expenditures in
excess of the Iowva State expenditure limitation in the amount of
$77,447.42. Therefore, the Commission made an initial
detersination that the Committee repay $23,254.83 to the United
States Treasury pursuant to 26 U.S.C. § 9038(b) (2).

-3
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II. THE COMNITTER'S RESPONSE

In its responses to the Interim and Pinal Audit Reports, the
Committee made three arguments: 1) the expenditures are exempt
fundraising costs which are not allocable to the Iowa state
expenditure limit; 2) certain expenditures were national
headquarters overhead and should not be allocated to Iowa; and
3) AO 1988-6 applies to the telemarketing program, and thus, half
of the program costs are exempt fundraising.

The Committee's primary argument is that the program
expenditures vere exempt fundraising costs which are not
allocable to the Iowa State limitation under 11 C.P.R.

§ 106.2(c)(5)(i1). The Committee states that the program used
six scripts, of which two were purely political. The other four
scripts, it argues, were part of the fundraising program, and
should be exempt from allocation. The Audit staff concluded
that only one of the six scripts was fundraising in nature, and
exempted expenditures related to this script from allocation.

The Committee contends that the telemarketing program was
“conceived and implemented by the campaign as a significant
fundraising effort.® The Committee argues that the audit report
*mischaracterizes the program because it fails to understand
modern campaign fundraising." The Audit Division's conclusion
that Iowa was a primary focus of the program "seeas to ignore the
reality of modern Presidential campaigns." Sirce the Iowa
caucuses and the New Hampshire primary-are critical for most
campaigns, the Commjttee maintains that it is essential for an
unknown candidate such as Pete du Pont to raise funds in those
states, "because those are the states in which he is becoming
known."*

The Committee further argues that the telemarketing program
vas analogous to a direct mail fundraising effort. The response
states: °*All campaign fundraising activities are comprised of
aultiple components.® A direct mail fundraising scheme involves
postage, printing and the fundraising letter itself, but only the
letter contains a fundraising message. The Committee argues
that: ©"[a)s with traditional direct mail, telemarketing
fundraising has nultiple components, vhich combine to produce
results, but which individually are not productive.® The
Committee believes that to treat the phone call amd mailing as
separate events, rather than two related components of a
fundraising package, is similar to treating the postage for a
fundraising letter as a separate non-fundraising expenditure. Aas

~7 -4
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an example, the Committee states that the “"debate®” script and
follow~up letter are “"obviously an integrated fundraising device®
in which the script “"sets the stage for a written appeal based on
watching the first candidate debate." Therefore, the Committee
contends that the telemarketing program costs related to the
three scripts are related to fundraising activities and should be
exempt from allocation.

Moreover, the Committee believes that Advisory
Opinion 1988-6 applies to this situation. In that opinion, a
three second fundraising statement in a 30-second political
advertisenent supported the allocation of 50% of the commercial's
cost to exempt fundraising. The Committee argues that "far more
than one-tenth® of the program costs had a "clear fundraising
purpose.* Thus, it argues, "even accepting arquendo the audit
report's conclusion® that prograx expenditures relate to Iowa,
half of the costs are exempt fundraising. The Committee contends
that this instance "is not materially distinguishable from the
Gore situation, and the principle established there may not be
ignored.* Therefore, the Committee concludes that "under either
method® it has not exceeded the Jowa limit, and no repayment is
required.

Pinally, the Cozmittee contends that certain program
expenditures for rent, utilities, computer expenses and wiring,
allocated to lowa by the Audit Report, are national headquarters
overhead and thus, not allocable to Iowva. The Committee argues
that these expenditures were general overhead expenses “"which
would have been incurred regardless of whether the telemarketing
program ever called Iowa residents.®

III. ANALYSIS OF RESPONSE

The Committee's arguments are based upon the assumption that
the telemazketing program was essentially fundraising in nature.
The evidence does not support this assuaption. Only one of the
scripts usad in the telemarketing prograa contained an overt
fundraising message. The Committee relies on the premise that a
voter contact program with several discrete elements which may
eventually lead to an explicit fundraising appeal should be
considered entirely fundraising in nature. Although the
Committee contends that the telephone calls without any apparent
fundraising message had a fundraising purpose of educating
potential contributors for subsequent fundraising appeals, the
absence of a fundraising appeal in the calls xmakes thea
indistinguishable from campaign devices intended to educate

V-5
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voters and garner voting support. If the Committee's position
vere accepted, virtually any method used to educate potential
voters could arguably have a fundraising purpose. The only
evidence that there was a fundraising intention is the
Committee's assertion that the prograz was a fundraising effort.
™is is insufficient. The limited fundraising exemption was not
intended to cover expenditures with no apparent fundraising
message.

Moreover, the Committee's reliance on AO 1988-6 is
aisplaced. 1In AO 1988-6, the Commission permitted the Gore
campaign to exempt 50% of the cost of an advertisement under the
fundraising exemption of sections 100.8(b) (21) and 106.2(c) (S).
The opinion applied to a specific factual situation which is
distinguishable from the facts at issue here. 1In the opinion, .
both the political issue and solicitation request were contained
in one cohesive advertisement, so that the fundraising message
vas Clearly related to the entire advertisement. Application of
the opinion arguably requires the presence of some overt
fundraising message in a communication as a basis for the
exesption. 1In contrast, the Comaittee asserts that telephone
calls anéd mailings which 4id not contain any fundraising message
should be exempt. The Commission's decision in AO 1988-6 would
not permit a candidate to exempt as fundraising expenses a long-
range fundraising program which includes several disparate
messages and contacts with potential voters which do not contain
an explicit fundraising message. However, even if 508 of the
telemarketing program expenditures were considered exempt
fundraising expenditures, the Committee would have exceeded the
Iowa expenditure limitation. The Audit staff has also noted that
the Comnittee's allocations based on their application of AO
1988-6 contain a number of errors; in particular, the Committee
used figures developed by the Audit staff which had already been
reduced to account for the fundraising exemption.

Pinally, the exemption for overhead operating expenses of a
national campaign headquarters does not exempt the operating
expenses of a specific program focused on a particular state
simply because it was directed out of the national office. The
regulations exempt operating expenditures of the national
campaign headquarters from allocation to any state. 11 C.F.R.

§ 106.2(c) (1) (i). Generally, however, state allocations are
based upon whether an expenditure is intended to influence the
nomination of a candidate in a particular state. Thus, the
exemption for general overhead expenses should not be applied to
coste directed tovard the Iowa election, as distinguished from
the general costs of running the national headquarters.

v -G
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IV. COWCLUSION

The Office of General Counsel concludes that the Committee's
argunents are without merit. The telemarketing program focused
on Iowa, and the allocation of the program expenditures should
reflect this focus. The telemarketing program expenditures were
not exempt fundraising expenditures, or national headquarters
overhead. The Audit Division's allocation has taken the
fundraising purpose of one script into account, and the other
scripts provide no evidence of a fundraising message or purpose.
Moreover, AO 1988-6 is inapplicable to the scripts that lack a
fundraising message. Therefore, we conclude that the allocation
and initial repayment determination of $23,254.83 is correct.

The oral presentation will allow the Committee to present -
its argurents in response to the initial determination, which i¢
Lr has set forth in its written response. The oral presentation

also provides an opportunity for Commissioners and staff to
¥ discuss the issues involved, and to ask questions of the
Committee's counsel in order to clarify the issues. Pollowing
the presentation, the Office of General Counsel will analyze the
Coamittee's oral and written responses in preparing the draft
Statement of Reasons for the Commission to make a final

determination in this matter.

-6
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l" PROCEEDINGS
l (10:05 a.m.)
. CHAIRMAN MCDONALD: Good morning. The special
“ open meeting on June 28, 1989 of the Federal Election
. Commission will please come to order.
| On the agenda for today special open session is
an oral presentation on bshalf of the Pete duPont For '

i President Committee, Governor duPont's principal campaign
. committee for the 1988 Republican Presidential Nomination.

The committee has requested the opportunity to
address the Commission in open session concerning the
' Commission's initial repayment determination.

On March 9, 1989, the Commission made an initial
deternination that the duPont For President Committee must

| repay $23,254.83 to the United States Treasury. This amount

. represents the portions of the fund used by the committee to
make expanditures in excess of Iowa State expenditure

I limitations.
The repaynment is based on expenditures related to

tslomarketing and mail program that the committee operated
from its national headquarters.

: Upon reviewing the expenditures related to the
ilprogran, the audit division determined that the committee
, had not properly allocated the expenses to its Iowa
;;prcnditurc limitation.

|
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BLW/be 1 ; - The committee responded to the initial repayment
2 |l determination on April 21, 1989, and requested an '
3 g oppertunity to address the Commission in open session.
4 h The Commission granted this request.
5 We are here today to hear the committee's oral
6 ; presentation. The sole purpose of this meeting is to give
7 . the committee an opportunity to address the Commission and
8 . to demonstrate that no repayment, or a lesser repayment is
9 ; required. ' ,
© 10 i This is not an advaersarial or a trial type ;
i: 11 i hearing. The committee's representative, Mr. Glenn Kenton,
- 12 g will have 30 minutes to make his remarks.
«;. 13 ; At the conclusion of his presentation, each
-~ 14 ; Commissioner and ex-officio representative will have an
© 15 ﬁ opportunity to ask questions.
™~ 16 g; I will then ask the General Counsel and the Audit
Zi 17 Division if they have any questions.
o

18 After this hearing, the committee will have an
19  opportunity to submit additional materials for the

20 Commigssion's consideration. And then the Commission will

21 make a final determination and issue a statement of reasons
22 || in support of that determination.
23 Kr.- K‘ntonn ¢

24

k 25
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ORAL PRESENTATION .

BY MR. KENTON:

MR. KENTON: Thank you, Mr. Chairman, and members
of the Commission. My name is Glenn Kenton. I am a lawyer
vith the lav firm in Wilmington, Delaware of Richards,
ILayton and Finger, and more particularly, I am the chairman
of the Pete duPont For President Campaign.

And I wish to speak to you today more as the
chairman of the campaign than as a lawyer, because it is not
the intent -~ it is not zy intent today to spend a lot of
tize arguing a lot of details, but to try to argue, or at
least explain to you our view of what I might call the
larger issues involved.

First, I wvould like to take a moment just to
thank the staff of the Commission, Mr. Chairman =-- Mr.
Noble's office, Ms. Bright-Coleman, and the Audit Office.

! They have been terrific to work with, helpful, courteous,

thoughtful, prompt, although a little tooc careful.
(Laughter.)
-% And ve do appreciate working with thexm.
And I would like to say that for the record. To

: begin with, I think what I would like to do, Mr. Chairman,

and members of the staff, is try to beil this down to two
issues. Let me say that with respect to the numbers and the

calculations, Mr. Chairman, and Ms. Vice-Chairman, in the

vi- 9
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- numbers are either all in or all out. And it's not my

!
1

1
.
Ll
.
[}
bt
B
b
¢
1

|, audit report, the final report, it is not my purpose today
I to dispute those numbers, specifically their method of

. national headgquarters of which two, the staff and the staff

S

calculation or any details.

I would like to argue today generally that

purpose here today to suggest that $23,000 ought to be
$26,000 or $22,000 or some other number on the allocation.
We will quibble forever on a few thousand dollars of the
allocation.

So, if thers is such a thing as a ;iipulation,
Mr. Chairman, I would be happy to stipulate, that if you
Mr. Chairman, that the numbers are accurate.

It is the law that I would like to argue today,
or at least discuss.

The issue really boils down to the telemarketing
progran that the Pete duPont For President Campaign

Committee ran out of its National headquarters. There were

in a sense, in essence, six phone calls made into Iowa from

of the campaign agreed were, quote, "clearly political."
End quote. In that they did not inveclve a very prompt

financial follow=-up or request for funds.

Thers wvere four other calls made and one of those
vas alloved by the staff to be a fund-raising call because
it specifically, in the call, we asked for money.

M-8
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The issue and the question here are the rcmainin;
three calls. None of those three calls, did the callers or:
did our committee ask for money directly.

But what happened in those calls is there was a
very prompt follow-up, usually within 24 hours after the
call, to the targeted person using the information we got on
the telsphona for financial follow-up into Iowa.

And, therefore, it is our contention that these
are fund-raising costs -- the cost of the ca;la are
fundraising costs. I think the term of the statute,
although I don't want to getting te quibbling over the
statute is, quote, "in connection with or associated with."
I think the reg says "fund-raising". {.

If they are fund-raising calls, they are not
subject to the Iowa limit and, therefore, under that
circumstance, the committee voq;d owe no money, if they were
fund-raising calls.

And I guess I would like to argue basically
only...or suggest, not argue...two points.

v Number one, that the language in the regulations
is quite broad. It says costs associated with or in
connection with fund-raising.

And I would like to maybe draw an analogy.

Direct mail costs that are related to fund-raising, that ask

for money through the mail, are costs that are fund-raisi

Xi-6
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costs and would not be allocable to Iowa or to any other
State.

In that situation, the costs associated with or

‘ in connection with that are fund-raising costs, for example,

this would include the buying or purchasing of vendor lists,

« vendor lists for direct mail purposes.

And, essentially, what we have in the
telemarketing program is, rather than purchase a vendor list
from the New Republic -- heaven forbid, the New Republic -~
or Human Events, for example, or scmething like that, we

! have, in effect, created our own vendor list.

We have used the telemarketing to create a vendor
list, a list of names. And after we understand what those
pecple's issues are, and if they are the same issues and of
the same concerns as our candidate's concerns, we then hit
ther immediately with the follow-up letter.

If the purchase of a vendor list for a direct

mail is a cost associated with fund-raising, it seems to ne

. that a targeted telephone call to elicit exactly the same

thing, which is a list of people who would be most likely to
contribute to the campaign, is also a cost related to fund-
raising.

Now I'm not going to sit here and suggest to you

' that the telemarketing calls into Iowa didn't have political

import or political impact. Of course they did.

Ace-FeperaL REPOR fERs. Inc,. XTI~ 1
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”2 But so does dirggt mail. A direct mail letter
would be two or three pages long, talking about ev°rytn1ng"

“ in the world. And at the end it says, "And by the way,

l please send money.®

L That is a fund-raising cost, all of it allocable

| to fund-raising, none of it allocable to politics or to

f pelitical and, therefore, not to the Iowa, New Banpshife, as

1 the case may be, limit.

b So it seems to me that if the Commission is going

' to and has alloved all of the costs associated with direct

" mail, including purchase of vended vendor lists to be part

i of the costs in connection with or associated with fund-

ﬁ raising even though they also have political impact as wel:

|l it seems to me that the same thing ocught to be done here.

ﬂ Now, the Commission points out that this is a

slippery slope, o;o I would poigt out of many slippery

" slopes in the regs. That if you allow this to happen, well,

h my heavens, everybody's going to set up telemarketing

' programs and phone into Iowa and New Hampshire, (the only
Places, by the way, that a person whose been down this road
can tell you, the only places whers the limits make any
difference at all), and that everybody's going to be doing

telenmarketing.
I don't think that is really the case.
First of all, I think that there is a much bi-

b e = o et ¢ e o
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loophole, if you would call it that, in the Senator Gore

ﬂ ruling that you all made, tho advisory ruling which

basically says you can put three seconds on a television
spot and allocate that 50 percent to fund-raising.

I think that is much more of a slippery slope
 than this. You already are on the slippery slope, it seems
to me, because of the direct mail exception. You can nmail
into Iowa or New Hampshire and ask for money and say

anything political you want and it is a fund-raising
expense.

i And so I would say to you that I just don't think

. that it's that much of a slippery slope if you're talking
_ about targeted calls, to named individuals, followed very

' promptly, in our case 24 or 48 hours, by a fund-raising

. follow up and that fund-raising follow up is directly

connected to that telephone call. I just don't see that

. there is that much difference and that much potential for

7 abuse between that and the direct mail program into Iowa or

, New Hampshire.
And let me alsc say, and I'll say this with
respect to my second point that I would like to make, that I

" think it's a close call. I mean I don't think the staff's

i position is quote "unrsasonable" end quote, or an abuse of

discretion or anything like that. I think it's a close
! call, and I see how the argument could go either way. And I

i vi- 7
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‘guess that one of the points I'd like to make here today is .

that for a committee that has done its very best to comply
with the statute and the laws, who has spent $600,000 out of
a $7,000,000 campaign in FEC compliance, that was run,

" unlike the Vice President's campaign and the majority leader

of the Senate's campaign or minority leader, by basically by

© volunteers from a home statas, we've gotten really good

reviews by this staff and by these pecple for how careful we
were. We had terrific matching funds reports as I've been
led to relieve by my staff and the Counsel's siaft.

And so, what I'm basically saying is that if you

. think this telemarketing is going to be an abuse in the

r
future, pass a regulation in the future to deal with it. { .

Give us the benefit of the doubt. I mean I think it's a
clese call and I'm not going to sit here and tell you'd be

unreasonable or wicked. And I'm not going to appeal this to

. the United States Court of Appeals; I couldn't afford to if

I wanted to.
And so what I am saying is that wa really did the

best that we could and it wasn't an amateur effort either.
But our accounting firm who did it was a good accounting
firm. They did a terrific job. They worked as volunteers,
a couple of the people, except for expenses. So I guess
what I would say is that I don't think that if you give us
the close call heres There will be a problem. And if -

vI- 10
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really think that you really need to if you will let direct

11

vant to stop this kind of stuff in the future -- and I don't |

mail go on I don't know why you don't let telemarketing go
on if you follow up quickly.

If you do think that it is just across the line,
pass a regulation to stop it for the next time. I don't
think there's any need to hammer us for $23,000 and the
potential fine, I might point out, for a call that is this
close.

And the second point I would like to'makc, to

summarize it the same way, is that almost all of the $77,000

o . o mom—— e o o 8"

(about $53,000) would go away if you did not accept the
staff's position that certain parts of our overhead back in
the campaign headgquarters, the national headquarters, were
allocable to Iowa.

Now, what the staff has said is that their view
is that, if there is a very speciﬁl program run out of the

national headquarters, targeted to a special State like Iowa
or New Hampshire, that the costs, the overhead costs that
are reasonably associated with that are to be allocable to

the State.

We say no. There is a specific exemption for

.national overhead that says I think, roughly translated,

"gtaff costs, associated costs and overhead costs that are

in the national headquarters are not allocable to a State."

i -\
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BLW/bc 1 l.’ Now, the staff basically says:
2 " "Well, if it is a targeted program, they should
3 " ba.®
i
4 ! I will make the same argument. If that is going
L] E to be the position of the Commission in the future, fine.
6 i Pagss a requlation saying that a targeted program run out of
7 | the national headquarters is going to be allocable to that
8 .« State.
~N S But the regulation basically doesn't say except
O 10 } for special programs run to a spacific State. It says:
Lo 11 ﬂ National overhead. Overhead, and staff expenses
A 12 ﬁ at the national level shall not be allocabl; to a State.
0 13 § The reason for that exception is very simple.
;; 14 E This phone-bank, if you will, this telemarketing program, we
~ 15 g used it lots of other times during the day.
< 16 E The program into Iowa ran only from 7-9 at night.
o 17 ﬁ We had phones sitting there that were doing lots of other
* 18 y things during the day. They were calling volunteers, for

19 ¢ example, to come in and work. They were calling volunteers

20 to go on buses to New Hampshire and Iowa. They were calling

21 other people -- following up fund-raising events in New York

22 and places like that.

23 ‘! If you are going to start trying to segregate in
I

24 the national headquarters all of the expenses that are

25 | allocable to Iowa or New Hampshire or the other States,

| Vi-12
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u particularly the early Statos, you are going to get into a .

: nightmare of a problem, whether it is the Bush campaign or

! the Dole campaign or any of the other cnes. There are lots

w of people working and lots of efforts at the national
headquarters that are working on Iowa.

) And the Commission in its wisdom saw fit to
exempt national expenses because it is just too hard to

. segregate out I presume, one of the reascns, is that people

r are doing .lots of different things and the resources are

+ used for lots of different things.

i And it seems to me that the staff basically is

i saying that if it is really a special program and it is

. really targeted, you should have to allocate it to Iowa.

K And I will make the same argument that I did

y befores.

I Okay. If you really believe that, let's argue

» about it. Sit down and decide what requlations should say,

» decide how you're going to allocate all of those funds, how
you're going to go into the Bush National Headgquarters and

figure out who was working in there on a targeted program in

Iowa and who wasn't. It's pretty easy for us because we
didn't have many people to count.

| But I think that is going to be a nightmare of a

I problem. I think the regulation is right the way it is, but

if you want to change it in the future and you want to set

VI -3
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BLW/bc b} Lg’°" guidelines for what a targeted program out of the
2 L national headquarters is, pass the regulation, say what a
3 * targeted program is, give the next campaigns notice.
4 But, don't make us pay back $23,000, which, by
L) the way, we don't have. And hold us subject to a fine.
6 And let me say kind of in summary that we were in
7 this campaign as a balanced budget. It is the only way the
8 . Governor would run it. And we finished with a $100,000
o 9 " reserve for lawyers and accounting fees. That was the only
< 10 ' mistake in judgment we made in this campaign, that was
i~ 11 wvoefully inadequate. We are now a year and a gquarter later.
A 12 One of the reasons I am here in addition to being
0 13 the chairman of the campaign is that I couldn't in good f-
o 14 conscience ask for lawyers to keep coming here without )
:i 15 | getting paid. We've gone through that $100,000 reserve. It
- 16 I is a year and a quarter later. We still have additional
o 17  legal and accounting fees. And this is from a clean
< 18  campaign. Nobody's suggesting we did anything illicit.
19 These are close calls in both of these cases.
20 They are close calls and I acknowledge that they are close
21 calls.
22 ¢ But at some point this thing has got to come to
23 i an end. And the campaign has zero balance at this point.
24 ﬁ It has paid all of its vendors.
25 u The only person potentially that owes now is th

! YT -
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e And it seems to ic that enough is enough. and g
3 ; that if you really think that these things go over the line
4 i for the future, go through your regulatory process, your
5 : rule-making process, and argue about how you're going to
6 ; allocate national headquarters costs. And not do it, in my
7 : judgment, ex post facto.
8 ) The statute says:
9 ! Overhead costs are exempt. Period.
< 10 § It doesn't say: Overhead costs ar; exempt unless
i: 11 g they are targeted for specific programs.
< 12 So I think that is generally about what I need to
b 13 ; say. And, once again, I want to thank the staff and the
- 14 : members of the Commission and everyone else for being very
= ' 15 ! helpful to us all the way through. And I've tried to be as
~ 16 ? candid as I could today and to tell you a little bit about
z: 17 i what we are thinking and why I am here.
o 18 E It is that I just think that we really did our

19 - very, very best and got credit for doing a good job in

20 | complying with the guidelines. And to have to be dragged
21 out here a year and a guarter later to pay back $23,000,
22 which we don't have, and the potential fine strikes me as

23 being unfair.
24 Thank you.
25 I CHAIRMAN MCDONALD: Thank you, Mr. Kenton.

i ﬂotS
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. . Just a few brief remarks and then I'll turn to my

colleagues.

One is that it is evident by at least in the
initial doctermination that you did, certainly by all
measure, have a clean campaign. I don't really think that
is up for debates.

I would say to you that =-- I don't know how
comforting it is, but two things. Oneé isc that we have for

years made recommendations to do away with the State by

; State limits because we do know their problems. And I

couldn't help but think wvhen you were talking about, gees,
you ought to sit down and think about these matters and be
prepared for the next time, some of us think that that is
all we do.

It is a very difficult procedure and frustrating.
It is not any easier for the auditors, I might add, than it
is the Presidential candidates. They are asked to perform a
pretty difficult task.

And as counsel's office, everyone wants to see
these matters be resolved as quickly as possible. We have
had a number of candidates who were out much longer than a
year and a quarter, I aust say, which is a problem as well.

I'm going to start by giving you some aid and
comfort bacause I'm going to start with Commissioner Aikens,
who has a theory about the advisory opinion.
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will be anxious to discuss that with you in a little detail.

when it gets to be my turn, which is somewhere down the
road.

But, as a general overview, the Commission has
been concerned about that. We have taken the posture that
is clearly a public posture that we have had forever, which
is one that we would like to see those limits done away
with, because they are very difficult.

And by the same token, they have not been done
avay with. And as long as they are not done away with,
obviously, we are put in a position that ve don't have any
choice but to try to make our best judgment on what needs
be done.

Commissioner Aikens.

COMMISSIONER AIKENS: Thank you, Mr. Chairman.

Mr. Kenton, we thank you for coming today. And I
hope, as the Chairman has indicated, you will express your
concern about the State limits to the members of our
oversight committee, so that maybe we can get some action on
this.

MR. RENTON: It is just ludicrous, ma'an.

COMMISSIONER AIKENS: It is absolutely
ridiculous.

MR. KENTON: The Bush people had hundreds of

hv. Sd N
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! biggest job the Audit Divisien has to do, is to try to

it is a close call and I don't know how I'm going to vote on

: difficult. As the Chairman indicated, I did not agree with

18
peopla living across the sgato Line in Rapid city, in
Vermont, going in for thre; days and coming out for three-:
days because of the four-day rule¢. It is just == the hoops
you have to jump through, it is just ludicrous.

COMMISSIONER AIKENS: It is an absolute
nightmare. I couldn't agree more. We have been going

through it since '76 every four years. And it is the

satisfy -- .
MR. KENTON: I don't know how we do it.
COMMISSIONER AIKENS: I don't know either. It is

the 886 Gore Opinion because of the State limits.
I think that the Congress passed them and we have

to de our best to enforce them. I do have great sympathy

for your position.

I appreciate the fact that you are admitting that

it as yet. But I really do have sompe pity for you.

And I think that you have presented a very good
argument. I think, in light of the Gore decision, we are
going to have to consider it very, very carefully. I think
you have presented your picture very clearly, and I don't

have any specific questions.
But I do appreciate your coming and giving us

- 1%
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your presentation. .

MR. KENTON: I appreciate it, Ms. Aikens.

The Gore Opinion, if you're going to allow that,
then tc hold us accountable for this $23,000, it is just
ludicrous in my humble judgment. I'm not saying the Gore
Opinion is wrong.

(Laughter.)

COMMISSIONER AIKENS: Well, I was.

CHAIRMAN MCDONALD: You would be hard-pressed,
given the scenario you have painted.

MR. KENTON: But, to hold us accountable for
$23,000 and then fine us wvhatever you are thinking of fining
us, I don't think it is fair. !

COMMISSIONER AIKENS: I tend to agree with you.
And that's why I say I don't know how I'm going to vote yet.

MR. KENTON: Thank you.

COMMISSIONER AIKENS: Thank you, Mr. Chairman.

CHAIRMAN MCDONALD: Thank you.

Commissioner McGarry.

COMMISSIONER MCGARRY: Well, I feel much the sanme
vay. I did vote for the Gore advisory opinion. And one of

1 the problems that we face and the reason why I voted for it,

among other reascns, was I was trying to make it simplistic
and make it a mathematical formula. And try to remove some

of the subjectivity.

ﬂ—|9
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But you make, H:{ Kenton, the very best argument,
in my opinion, that anyone could make for your client. And,:
believe me, I have total sympathy with the situation, and
you couldn't have stated it better.

And I really cannot tell you how I'm going -to
come out on this, but I really appreciate your appearing
here. And I certainly will give it every consideration.

MR. KENTON: Thank you, sir.

CHAIRMAN MCDONALD: Thank you, Commissioner
McGarry. .

Vice-Chairman Elliott.

VICE-CHAIRMAN ELLIOTT: Thank you, Mr. Kenton.

I cannot tell you, words cannot express how
important and how helpful it is to me to hear from people
who are on the firing line, who are trying so hard to
adninister our laws.

I think it gives us éreat insight and I thank you
for requesting this opportunity. And we would, as a group,
I think, like to hear even more from others who are
participating, particularly when we request rule-making
comments. Because, hearing hov things are applied and how
they affect different campaigns is always helpful.

And I am sure that you recognize that our
regulations always are behind the practice. So we only help

things along or hurt things in our requlatory vein after the

T -0
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fact.

But I can understand your frustration when your
three phone calls at issue would have been not befors us,
not under guestion, if you had added to those register, vote
and contribute. It would have all been over.

But I have a practical question for you.

You are claiming and making the peint that tﬁe
calls that you made were to solicit, in effect, the
prospecting list for fund-raising.

) Now let me ask you:

Did every phone call get a fund-raising letter ot

some sort?

In other words, I am trying to determine whether{

if someone had expressed interest in the environment, did
they get an environment letter? And that. Or did everybody
get something? )
MR. KENTON: The answer is yes to both questions.
If they said they were going to vote for George
Bush and nobody else, they didn't get a letter.
VICE-CHAIRMAN ELLIOTT: Okay.
MR. KENTON: Practically everybody else got a

letter, but the letter was targeted to the issues that Pete

| was campaigning on. If they said they were interested in

getting a new road built outside of where they lived, we
tried to press them in the call with respect to issues that

-2
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Pete wvas talking about, suqh as social security, such as
drug testing and some of the other issues. We tried to see -
where their heads were in that area.

And then the computer system is fascinating.

¢ Then what we could do is you could punch in Pete's position
; in those issues. And the next day, actually, the letters
i went later that night, all the through the night, and that

« person would get a letter saying:

_ Thanks for talking to one of my people on the

k telephone last night, Mrs. Elliott. In particular, I anm

. glad that you share my views on the social security issue.

; And let me tell you a little bit more about those. And if

; you agree with me on social security, we need your financial

; help. We need you to vote. Please send money.

And we really did assume by this kind of

. prospecting, if we could really hone in on the issues that
, moved people and try to match then to the issues that Pete

| was talking about, what better possibility was there to

collect $25 or $50.

VICE-CHAIRMAN ELLIOTT: After you had that
prospecting list and whether they responded or not, was that
list used for any other purposes in your campaign?

MR. KENTON: Excuse me a nmomnent.

VICE-CHAIRMAN ELLIOTT: Yes.

(Counsel conferring).

ﬂ-;{?\
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' MR. KENTON: The answer is yes. We called them

ﬂ again for money.

VICE-CHAIRMAN ELLIOTT: That's what I wanted to
; know. Okay.
MR. KENTON: Several times we called them for
money.
And I'm not going to suggest that there weren't
political benefits to that; I am not going to sit here and
" try to suggest that. Of course there were political
. benefits. But we really did believe that if we could get
these people to believe on the same issues and really target
them, as Pete did, that they were the most likely people to
contribute to the duPont campaign, other than his relative{-
of which there were many. )
VICE=-CHAIRMAN ELLIOTT: I have one other
~ question. And I don't think I'y going to be able to ask the
question well.
u I assume that this was planned as a nationwide
canpaign in anticipation of this being used virtually in
I every State making Mr. duPont the candidate of his party,
and the incumbent in the White House.
l MR. KENTON: I missed an argument. You are
| exactly right.
VICE-CHAIRMAN ELLIOTT: Explain to me how that

affected what happened to you in this process.

<A - 23
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MR. KENTON: All right. I did omit one of my

arguments, and let me make that point. One of the points

the Staff makes is that this was targeted to one or two
States. The only reason it was targeted to one or two
States is because that is all the longer we were alive.

If we had -- if the election in New Hampshire had
happened three days earlier, I am profoundly convinced to
this day that things would be far different than they are
today and we would, I think, if we could figure out a way to
have gotten Jack Kemp out of the race and it/if/if, which
wvas the fundamental strategy of the campaign to begin with,
this would have been a national operation running out of the
headquarters.

We would have used it for more fund-raising in
Alabama, Georgia, Florida and South Carolina. We would have
used the fund bank for volunteers. As a matter of fact, we
set this whole program up, the'computers that drove this
program were set up so that they could be used on a national
basis.

I remember one time the campaign manager, Mr.
Hubbard, came to my office and he said -- we were putting
the computers in, and we had a choice of going through small
computer, middle-sized computer, large computer system --

and he says:
"You know, I think we'll have to put them in -- I

¢ - 24
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think we ought to plan this. campaign in planning to win."

And he said, "I'm going to spend an extra..." I
think it was a couple of hundred thousand dollars in
computers, so that if New Hampshire had turned out
differently and the Vice-President had stumbled badly (then
Vice-President, now President), then we would have been
ready to go South.

The fact that it was only a two-State effort had
a lot more to do with the voters in New Hampshire's views
than ours.

Is that answver responsive to your question?

VICE-CHAIRMAN ELLIOTT: Yes, it is.

Thank you very nmuch.

MR. KENTON: It was a national program that just
stalled permanently.

VICE-CHAIRMAN ELLIOTT: Thank -u very much I
appreciate your coming to us.

CHAIRMAN MCDONALD: Thank you, .ice-Chairman

. Elliott.

[ R —— N A — L P
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Commigsioner Thonmas.

COMMISSIONER THOMAS: Again Mr. Kenton thank you.
It is helpful to hear first hand the exasperating moments
that people go through in the campaigns. I had a couple of
questions. I wanted to focus first on the argument about

the national overhead argument, national overhead expense

.ﬂ’ 25
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“BLW/bc 1 |, argument. _
2 Tell me why you ihink that these overhead
3 ' expenses that the Audit Division has indicated, that the
4 g Commission heretofore has indicated it should be allocable,
5 % or should not be in fact so allocated.
6 5 I am interested in your arguments in terms of
7 ' whether these are expenses that would have been incurred
8 | anyway, whether there was any sort of incramental add on
9 ; costs that can be asgsociated with these or not.
- 10 ﬁ Why you feel that they are sort of intertwined
« 11 ﬁ with that national overhead costs and shouldn't be separated
:; 12 ' out.
{E: 3 MR. KENTON: First of all, I hate to make now
—_ 14 2 legalistic arguments here, but my first reason is because I
o 18 : don't see any support in the regs, and perhaps Mr. Noble
~ 16 g might disagree, for the fact that anything can be singled
< 17 | out. )
o b
o 18 ﬁ I'm not saying that would be an unreasonable
19 - position, but I don't think the regs say that. The regs
20 just say overhead costs, period. It doesn't say "except for
2l those overhead costs directed toward a specific State."
22 b If it had said that, then we would have been on
23 notice. So that it is the first point I want to make.
24 . But, the more second and more subgtantive point
25 r is that this fund bank and this telemarketing computer

- 26
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W/bc 1 program were doing lots of different things. The Icwa -
2 h program was only running two hours a night, two or three
3 ; hours a night.
4 ﬁ The computers were set up to do direct mail
5 ; without regard to the telemarketing into Iowa and into other
6 é places, direct mail to other contributors.
7 § This was a centralized computer system that was I
8 ; doing lots of other things. The telephones were doing lots %
~ S 5 of other things. And if the campaign had continued, it i
« 10 E would have been doing far more general cazmpaign management i
Lo 11 :, types of things. |
N 2 We were polling from these telephones, doing f
j? 13 § nation-wide polling on issues. We were just doing lots of /
o 14 % things with the computers and the printers and the '
N 15 ' telephones and the wiring and all of those things, of which
c 16 F Iowa was only a part and ve were using volunteers, a lot of
o 17 ; volunteers.
« 18 & And so it seams to me that the whole purpose of

19 | this national overhead exemption, if you will, is to say,

20 okay, if it is running out of the headquarters, you're using
21 our people, you're using it for lots of different things,

22 || even though any auditor could go into any of these programs
23 and try to whack them up in slices of the pie and say what

24 | percentage was used for this and what percentage was used

|! gy - 27
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BLW/bc 1 I assume the purpose for the reg -- I'm going
2 } back to my notice provision.-- we assumed that that was'thé'
3 purpose of the reg, and I think that we did it in good
4 | faith, was to say:
5 Okay, it's all in the national headquarters and
6 we're using it for lots of different things. It is too
7 ; complicated to go in and allocate it to all of these States.
8 . And, therefore, we grant what I read as practically a
9 - blanket exemption.
: 10 Now if you are saying that maybe a blanket
Lo 11 5 exemption goes too far, we would like to consider that, I
T 12 ¢ don't think that is an unreasonable position. Although I
4(/ 13 think once you start trying to allocate costs at the
- 14 % national headquarters and try to al%ocate thea by States, I
© 15 E think you are into a morass. I can give you examples of
t: 16 é other campaigns, maybe other things we were doing, that you
:: 17 & would never figure out. )
o< 18 - And I presume the purpose of the regulation is

19 | that it is just too complicated. It is not that big of a

20 deal.
21 And so we will just grant a blanket exception.
22 That's the best argument I can make, and I guess

23 § the best argument that I can make in my own mind is that's

24 | what we believed. And I think with good reason.

25 I And I am a little concerned here, as I say, about

i vy -2 <
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the ex post facto nature of this.

COMMISSIONER THOMAS: 1 was really scratching a

" 1ittle bit at the factual setting here, whether you could

" also add the argument that there was no add-on. There was

no incremental add-on costs for, say, Yyour rent, for your

i computer charges and for these other costs which we have so

- gar identified as costs that you should nonetheless have

' allocated a portion of as being for Iowa.

MR. KENTON: Well, I guess it would be easy to

. say there was no add-on cost == I don't think I can, in

candor, say that there were no add-on costs. And I think

! the Audit Staff is trying to figure out what the add-on

+ costs were.

But, generally speaking, we would have had a

! phone bank and we would have had a computer system and we

; would have had laser printers doing all of the traditional

' £hings that modern campaigns do, whether we had been phoning

v into lowa or not.

And if the campaign had gone on, we would have
been using them for far more things than we used them for to

begin with.
So, if you had known that the campaign was only

! going to go to two States in the beginning and it is,

1 therefore, easy to say that this is a big program for Iowa,

! you had all of these computers up there, they wers all

- 29
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SLG}bC 1 thu-.d into Iowa. But if ép%s campaign had gone on for six
2 L months or eight months and the Governor had been the
3 ; noninee, this Iowa thing, if you tried to figure out what
4 ? percentage of the phone operation and headquarters operation
S i was allocable to Iowa, you couldn't have found it; it would
6 p have been like looking for a needle in a haystack.
7 J So we were a little bit caught into the marginal
8 ; or the extra incremental costs, if you will, because of when :
f " 9 ) the campaign stopped. i
f « 10 § COMMISSIONER THOMAS: I also wanted to sort of i
Lo 11 | make the point that you have noted that the advisory opinion ‘
T 12 . we issued creates an advantage for people who put out 1
“éi 13 | television ads and put a tag line on the end asking for
— 14 % money. ;
e 15 g We have said that those kinds of things should be
2; 16 % allocated 50/50. In the advisory opinion, I am just
o 17  wondering, it sort of raises for me the question of whether
< 18 g we are -- to be consistent, what we should be doing at the
19 - agency is dealing with all of the various kinds of fund-
20 raising letters and programs that all of the campaigns
21 engage in.
22 i I assume that you had a fairly large direct mail

23 " fund-raising program that could -- or perhaps should
24 likewise be treated as an allocable kind of activity.
MR. KENTON: Pick it.

¥ -3°
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COMMISSIONER THOMAS: That would be a great

e —.
-

! disadvantage to treat all of those expenses which heretoféra

have been treated as fund-raising 100 percent as 50/50
i allocable.
MR. KENTON: Right.
; COMMISSIONER THOMAS: But it would perhaps add an
. element of consistency.
MR. KENTON: As I think I tried to say earlier, I
do not disagree with that fundamental theory. What we have
' here is you have the televigion which is 50/56, the direct
; mail which is 100 percent non-allocable, zero allocable.
. And this situation is mixed in between.
And it doesn't seem to me -- certainly, there’
: not much logic to all of that, particularly like the Gore
) decision, and particularly on the ex post facto basis, if
I you will. .
' I am just troubled by it.
éé COMMISSIONER THOMAS: I have no other points at
# this ;in..
Thank you again.
CHAIRMAN MCDONALD: Thank you, Mr. Thomas.
E' Commissioner Josefiak.
5 COMMISSIONER JOSEFIAK: Thank you, Mr. Chairman.
i

i Mr. Kenton, I probably should do a little

a defending of tha Gore Opinion before getting into some ¢
{ _ >
! NI -3
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v MR. KENTON: I think it is wonderful.
: COMMISSIONER JOSEFIAK: I'm trying to give you --
il  you were very helpful to us in trying to give us a feel for
" how you operate.
! CHAIRMAN MCDONALD: Save some.

(Laughter.)

COMMISSIONER JOSEFIAK: I would like to give you
' some impressions of how we operate under this law. For
) example, when we get a request like the Gore request, and I
f think there really is a fundamental difference between the
ﬁ concepts that you are bringing to us today and the Gore
; opinion, because what we are dealing with was an
i advertisement that had, whether you agree or disagree, and

f the majority agreed, a fund-raising solicitation with the

2 ad, a specific, self-contained advertisement.

. And you were right in the past and the Commission

é continues to treat fund-raising letters as 100 percent

+ allocable to this fund-raising exemption, and fund-raising.
And the question that the Commission faced in

that advisory opinion was:

\ You have an advertisement. There is no question

|.that the advertisement was there for political reasons, to
i get support for the candidate.
! The question that we had:

| hva AETS
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. 33
' DPid a tag line that asks for money somehow
trigger a fund-raising exemption?

And if it aid, what kind of percentage should it

And we sat and argued, privately and publicly, as
to the percentages and came to the conclusion based on our
precedent in other kinds of situations that if you were'
doing two things in an ad, you should be able to take 50/50.

Was that totally right? Was that totally wrong?
We had to make a judgment based on a request. And we did
that. And ve bend over backwards in those situations under
the history of our exemptions, and also under the
limitations of the State by State limits that we discussed
earlier.

So we made a decision. Whether that will be
there for the next Presidential Election? God only knows.

Hopefully, the regulations will clarify that, as you say.

i We had situations from the '84 elections where wve felt that

1 we plugged up some of these holes, and we gave some

information to potential candidates regarding telephones, I
believe, because that was a big issue in '84, which

| telephone calls had to be attributed to the State and which

to the national overhead costs.
I thought we handled that. So we thought we
plugged up that problem, and then you raise another problem.

vY -33
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TR
S0 I think Commissioner Elliott said that we a:r:.)"i :

- always sort of back-peddling here. We're always trying to

look at the last election and trying to adjust our
regulations accordingly.

But we've always in the fund-raising exemption
area, we're always dealing with one specific piece of

material, whether it is a letter, whether it is an

. advertisement.

Here you are asking us to go besyond that concept
and look at backup material. . )

The question I have for you is:

Maybe you can explain telemarketing a little
better for me as far as why we should make this exception :
this kind of case.

Or are you suggesting that every piece of
pelitical material should be capable of the fund-raising

exemption as long as the campaign comes to us and says,

wvell, we used backup from that material to go out and

i golicit monies after the fact. Whether it is 24 hours,

whether that is 48 hours. Whether it is three weeks or six
months, should there be a cut-off?

And the follow-up question I have on that:

Based on your experience in the telemarketing
gsitvation in Iowa, when you sent the letter asking for money

based on the phone calls in Iowa, was it just during the

5
- 34
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i
| money, in other words, to help pay some other bills?

L.Iawa caucuses? Or did you go after the fact and ask for

In other words, was it strictly political from
« the Iowa sense, or wers you asking for money after the Iowa
. Caucuses were over and after the selection had been made?
MR. KENTON: Let me try to address those
' gquestions if I might, Commissioner, in order.
First of all, you point out that with respect to
the direct mail, you said -- or the Gore exemption -- that
: you were dealing with one piece of advertisemeht.
; I don't think that is exactly so. With respect
. to direct mail in particular it is not just the direct mail
_ piece that you exempt, but the purchase of the vendor list

: is exempt.

) That is not just the pieée of advertising -- you
| could easily go in -- the audit team could eagily go into a
direct mail operation and say,.okay, the letter is exempt,
but the purchase of the vendor list is not exempt. That is

a different transaction.
So it is not just the advertisement in the direct
mail that is exempt. It is the purchase of the vendor list,
" and that is a totally separate transaction. It could easily
g be allocated. It could be separated out by the audit team.

L And, yet, under the language in the reg, in

h connection with or associated with fund-raising, the

': YU - 35
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i, purchase of the vendor list is a fund-raising cost.

So I don't think that your comment with respect-
to the unified ad really holds with respect to direct mail.

COMMISSIONER JOSEFIAK: It 1s more in line with
the Gore Advisory Opinion. And whether it was subject to
the 50 percent rule.

The other question is the 100 percent allocation.
And, certainly, we would, as your statement suggests, we
would count in there postage, et cetera.

But I think that you can trace that'back to a
final combination into one piece. What you're asking us to
do, I think, and I want your comments on this, is to say:

Okay, if I put out a strictly political direct -
mail piece, or if I buy a list strictly for a piece of
political mail that is not fund-raising at all, that,
somehow, after the fact, I can say that all of those costs
attributed were for scmething else. It was not fund-
raising, because I'm using it after the fact for fund-
raising, should be allocated to fund-raising.

And that is where I am trying to -- I'm trying to
get your peosition on that.

Are you saying that telemarketing is an exception

" to the general rule?

Or, are you saying that anything that is

: associated with political material that then is used in

w-
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fund-raising should be allowed the allocation for the fund-
raising exemption?

MR. KENTON: The answer is that if -- it seems to

me that -- first of all, I think it's an area ripe for

" regulation.

But, if I were going to try to write a requlation

‘' and I accepted the premise of both the Gore decision and the

" direct mail exemption, if you will, you would probably want

to say that if it is reasonably promptly after the phone
call, if the phone call and the mail letter that goes out
are directly related to each other, if you're trying to

. write the reg, you would probably want to get into these

kinds of areas, that it asked for money.

. And going back to your t@ird question, that it
was used maybe on a continual basis to ask for money, we
went back to these lIowa peocple until the day after New
Hampshire. The people who had indicated they had
contributed to Pete, whether it was in Iowa, were solicited
continually by mail and by fund-raising - by
telephone/telemarketing.

And so it was used on a continuing basis for
tund-raising. And people, as you maybe know, in a lot of
these campaigns, people contribute four or five or six or
seven, eight times. It is not at all unusual up to the
limit, sometimes over the limit, if you don't catch it.

- 271
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2 CHAIRMAN MCDONALD: Do you have a list of thosefi
3 MR. KENTON: I want to talk about that in a
4 minute. We are being held accountable in ancther area for
5 some 50 slow repayments of those things. Out of 42,000.
[ They want to fine us for that, too. If you can believe that
7 52, I think is the number, out of 42,000 that we didn't get
8 back within 60 days.
- 9 But the point is that if you had made Mr.
o 10 " Josefiak -- excuse me.
Lo 11 COMMISSIONER JOSEFIAK: Josefiak. Commissioner
<r 12 ' Tom is fine.
e 13 COMMISSIONER MC DONALD: That's why I like !
- 14 McDonald. When you got down to Mr. Commissioner, I knew you
:i 15 were in trouble.
- 16 ¢ (Laughter.) )
o 17 MR. KENTON: You have what you might think is an
«< 18  enormous exemption for direct mail, direct mail into a State

19 asking for money is about 90 percent political, about 10

20 | percent fund-raising. Everybody knows that.

21 And I just don't think that this is any
22 ! different. Is that an enormous loophole into the statute?
23 : Is that a slippery slope?

24 ; It doesn't seen to me it is because it is,

25 E because as a practical matter, the big dollars into Iowa :

-3
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{nto the States are the television dollars.

If you were to quote, "open this up," unquote,
something like this for something that might be reasonably
prompt after that, if used on a continual basis, that is a
spall guote "loophole®™, end quote if you will, compared to
the Gore decision, because the big bucks are in television.

The big bucks are not in this. This is an

_ expensive program. This is not a program -- this really --

if I said 90/10 on direct mail, political versus fund-
raising, this is more like 50/50 because this is an
expensive program to run for just political reasons.

You would be far better for political reasons to

' put your money in television. But television doesn't raise

money as easily, so this is really an expensive operation

* that really is targeted to fund-raising more than a direct

mail piece, which is dirt cheap compared to this or
television, which is even cheaper-than direct mail as a way
of communicating.

So this is probably, of the three types of
thingl,.this kind of a program is probably the most fund-
raising balanced vis-a-vis political of the three.

So it seens to me that what you have got is
you've got the toughest rule right now, or the toughest
potential rule, on the program that probably has the most
fund-raising component to it compared to the political

yr -3
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COMMISSIONER JOSEFIAK: Thank you.

MR. KENTON: And I appreciate the difficulty that
the Commission has. This is just one of 100 anomalous
situations in the statutes, in these regs, that the
Commission and its Audit Staff try valiantly to deal with,

and situations that are anomalous in these regs and thase

. statutes are legion.

COMMISSIONER JOSEFIAK: Well, this has been very
helpful. Commissioner Thomas and I are invol#?d with our

own regulations committee, so I think your testimony here is

_ very helpful. You are right.

Please, any help you can give, divine or
otherwise, will be appreciated.

CHAIRMAN MCDONALD: 1I'm glad you cleared that up.

" At least now you know who to blame.

COMMISSIONER JOSEFIAK; But I am curious because
there are some of us who feel that even though there are
State by State limits, that the fund-raising exemption at
least should be eliminated. And instead raise the limits so
that you wouldn't have to go through this nonsense and make

- all of these crazy decisions.

MR. KENTON: Good words.
COMMISSIONER JOSEFIAK: I am curious from your

perspective being representing a candidate that was trying

YT - 40
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BLW/bc 1 f-;o get in the process without the power of the incumbency or
2 : without the big name backing. '
3 MR. KENTON: Or the jet.
4 COMMISSIONER JOSEFIAK: Or the jet. Well, I
S think the Democratic opponent would have more of a problem
6 than the Republicans with that even as you got further
7 along. We did even have a request I believe at one poiﬁt to
8 see if perhaps Mr. Dukakis could get the equivalent thereof
0 9 and perhaps that should be in the reg, the two nominees get '
o 10 government conveyance, at the least. . .
Ln 11 But that's not the way it is. But, I am curious
N 12 from your perspective, disregarding the horror show of
© 13 dealing with State by State limits, since we have got you
; 14 here =--
N 15 MR. KENTON: Good word.
o 16 COMMISSIONER JOSEFIAK: Do you think it is an
o 17 advantage with someone like Mr. duPont to have a limit, or
« 18 is it a disadvantage?
19 In other words, would you find it more difficult
20 ? to get your message across if you knew that, for example,

21 ﬂ that George Bush could spend $20 million in the State of
22 Iowa and the State of New Hampshire?

23 or the fact that you may be able to spend $20
24 miliion in the State of New Hampshire to use that as

25 " something that could challenge the power of an incumbent.

-
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[., I am curious from your perspective because we

i
J

+

have always been asking Congress to eliminate State by stat;x
limits because of the administrative nightmare.

But Congress has been reluctant to do that. And
I think part of the problem has been, other than the fact
that they have never had an amendment before them that was
really active, that I think there is a concern that if you
eliminate the limits in the States of Iowa and New Hampshire
in particular, you're going to have a blood bath and perhaps
peocple who were trying to get in the process under a public

' financing system, trying to stay within the rules and the

limits, would have even a more difficult time of getting

- their message across if someone like the incumbent, Vice-

]
.
\
o
i3

3

. s
Cere = -

- e tm

President in this particular case, would have that access
for other reasons; namely, having the federal office-holder
benefits to rely on.

MR. KENTON: Boy, yoﬁ are really into it now.
Those are well-taken comments.

The problem once again, if you really want to go
to:the core of the problem, the problem really is this
process vhere Iowa and New Hampshire come first. That is
the real probles.

Once you have so much at stake in those two
States, the rest of it just kind of dominces. So, if you

were to ask me to go to the core of the whole problem, it

Y1 -4
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,; woulQd probably be to the Iowa and New Hampshire pracedcnt;:
" Precedents, if you will, of the other States. :

That is the real problem. And there has been a
lot of talk about how to deal with that. The outside
candidates certainly don't want a national primary on one
day, but there have been a lot of other, I think, thoughtful
ways to address this that have been discussed and argued and
debated, and a lot has been written about that.

And I think that almost any systenm is better than
the one we have. But I guess you always think that the
grass is greener.

But the answer is, as a practical matter, if you
were to ask me, given the situation as it is, if I woulé
" rather deal with the nightmare of the allocations or let
George Bush spend $10 million in Iowa, I'd rather have the
allocations. .

COMMISSIONER JOSEFIAK: Well, I think, the bottom
line is, and where you have been very helpful, is perhaps
_ assuming that we are going to have the State by State
. limits, that maybe the best way to approach it is a more
simplistic view of the regulation in dealing with this, and
try to set down some objective standards in certain areas
% and people will just have to live by them whether they are
good, bad or indifferent.

And what we try to do -~ it is really a case

[}
V-4
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BLW/bec b g,can. basis when somebody like you comes in and raises an
2 " igsue that we try to address, or Mr. Gore comes in with an
3 issue, we try to address it based on what the law and
4 regulations say, and how far you can go under that law and
5 regulation.
6 And knowing full well that under the Public
q 7 Financing scheme, there is a contract between the candidate
8 that receives the public money and us that are certifying
. 9 the public money. We say one thing and we agree to do
o 10 certain things, and the candidate, by signing that
n 11 . agreement, says:
v 12 By that agreement, we agree to abide by certain
*ij 13 spending limits. And that is our responsibility. And it is
- 14 not an easy task. And I know it is not easy from your
:? 15 . perspective to come up with these allocation formulas.
o 16 I have been on the other side. I know what a
o 17 nightmare it is. It is a very sensitive area.
o 18 MR. KENTON: Let me say that, generally speaking,
19 if you were to ask for my advice, which is probably worth
20 about vhat you're getting ready to pay for it, that --
21, CHAIRMAN MCDONALD: You must be different than
22 ; any other lawyer.
23 COMMISSIONER JOSEFIAK: He is not from
24 . Washington.
25 ﬁ . CHAIRMAN MCDONALD: If he is here an hour, it

-4y
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" ¢ill all change.

(Laughter.)

MR. KENTON: The arbitrary allocation numbers are
far easier to deal with rather than to have the audit stufs
come in after the fact and try to go in and find out how
much was allocated to this and how much was allocated to
that and try to figure out. .

They have a nightmare of a problem. Things like
the 10 percent, finance exemption, or the 20 percent, other
types of things.

Those things are arbitrary. But at least
understandable, generally speaking. So, it.I were to
suggest that you go any direction, i* would be to make :
reasogable arbitrary decisions, if you will. 1In other
words, go in and set up numbers, set up some formulae that
are easily understood, and not have the audit staff and the
campaign staff with this nightmare of a problem of trying to
figqure out the accounting on all of this.

Just say how much do you expect that you can do?
Pick a number. Tell us what the number is. And everybody
can go home.

COMMISSIONER JOSEFIAK: I thank you. As one
member of Congress told me way back when, he said to me:

"Write a regulation. You may be wrong, but at

* least it will be a regulation that people can abide by."

Vi-45
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. Thank you very muph. You have been helpful.
MR. KENTON: I appreciate your interest.
CHAIRMAN MCDONALD: Thank you, Mr. Josefiak.

Okay, now Doug Patton, on behalf of the House of

' Representatives.

MR. PATTON: About four questions, Mr. Kenton. I
am sort of curious. We are talking about fund-raisiné in
Iowa, which happens to be my home State. So I am sort of
curious to == I do have Republican friends and Republican
relatives as well out there, even though I am on the other
side of the aisle.

CHAIRMAN MCDONALD: That's what's happened to us.

MR. PATTON: I am curious. Based upon what you

said, do you have the figures on actually how much money you

: raised out of Iowa and what percent of that did that

- B

comprise overall money that you raised. Percentage-vise.
MR. KENTON: The ans;er is that we raised --1I
don't have the exact number --
MR. PATTON: Ball park, if you can.
-« . . MR. KENTON: Staff maybe has that number.
$75,000? I mean, you know, not a lot of money, but not a

little, I would say, per person. I would say this. That

. per population we had more contributors from Iowa than any

other State in the nation, except for Delaware, as a
percentage of the population. Now those are decimal point

V- 46
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numbers. Are you with me on-that? ™
As & percentage of the total population in Iowa,'
more people have contributed to the duPont campaign than any
other State in the nation, except for Delaware.
MR. PATTON: I guess that proves that they plowved
under all of the fields, corn fields. They made law fields
out of them, Field of Dreams.

MR. KENTON: I think the average contribution was

- fairly low though compared to Delaware.

MR. PATTON: I think Commissioner Josefiak, I'm

- not sure if he asked this question -- so, I may be re-asking

it -- was this fund-raising plan part of an overall plan to
raise money?

MR. KENTON: Oh, very much so. If we had been
successful in the succeeding States, we had this computer
capability to call in, target the people, find out what they
believed in and mail, mail, mail back to them, phone, phone,
phone, back to them, get them to contribute two times, three
times, four times.

. MR. PATTON: Did the plan realize your budget
expectation? Did you have a line item as to what you

thought you would raise out of this kind of a program? Not

i only for Iowa but, say, if you vent further out in the

distance.
MR. KENTON: Oh, yes. Plans we did have, in

T4

Ace-Feperal RePO- ERN. INC




el
(‘; 01 01

BLW/bc

B907016460n g

W B 9 WM e W N e

NN e B H M
W & W N e O VW B Y O s W N M O

o, R

.
J
L

48

writing. We had a 250-page campaign plan with probably a ]
S0=-page finance plan that detailed it out in a great deal o;

. detail, about how much we would get from Delaware

contributors, how much from relatives, how much from direct
mail, how much from telemarketing, how much from PAC --
zero. ©Oh, yes. And there were paragraphs written about

each of the plans.
MR. PATTON: You mentioned this I think in your

" opening statement. In your opinion, did you rely on the

regulations as to no cost associated with =- &ou said a -
statement in your opening remarks that ~- at least I had the
feeling that you relied on the regulations as written for
your actions.

MR. KENTON: Well, ves.

MR. PATTON: Or the lack of exception.

MR. KENTON: I am cautious about helping, about
taking that bait too quickly beéauae I don't want to sit

here and suggest to you that I am an expert on all of the

, rules and regulations of the things. But I do remember

conversations when we got into the issues.
R They were brought up by our lawyer and he said
that -- we asked hiz whether these things would be allocable

' €0 Iowa, and he said, *I think it is a close call."

He said, "The regulations say in connection with

or associated with, and I think you've got a pretty darned

- 49
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_ Opinion, would this put you under the expenditure
" limitation?

good argument.®

And so I do remember that discussion, but I caﬁ't
tell you that I recall sitting down myself and reading the
regulation, but it was discussed in general terms with our
counsel.

MR. PATTON: Final question.

Based upon your calculations, if the Commission
made a determination that this is a 50 percent following,

what you are saying, following the guidelines of the Gore

MR. KENTON: If you went to the direct mail
incident, it was all 50 percent, too? (u
No, no, nobody would be under. I mean, Alexander

Haig wouldn't be under if you went to all of the direct mail

and said it was 50/50 -~ .
MR. PATTON: No, no, I'm just talking about the

fund-raising program, per se.
MR. KENTON: I'm talking about the direct mail.

Are you talking about the telemarketing =---

MR. PATTON: The telemarketing segment.

MR. KENTON: If the whole thing were made -- now
what you ﬁave done is ~- assuming they are equal costs -- we
adnmitted were -- we didn't allocate. Excuse me. Two we

allocated to Iowa. There were four left.

1 - 47

Acr-Feperat REPOR-ERS. INC.




o

£
s:f 01 01

BLW/bc

5

l.-6.4 6 0

RO N 7 0

.l S 50
|
P The staff gave us, one of the four, 8O that is

three out of six. So I guess the answer is it would be
about the same. They said three out of six. And we are
saying six out of six. If you took six out of six and made
them 50 percent, I think you would be back to the sanme
place. My math may be. Maybe there's a problem with nmy
math.

Maybe ==

CHAIRMAN MCDONALD: 1 think you're.goinq to have
to have a discussion with folks immediately pehind you. I
have no idea what the answver is.

(Counsel conferring.)

MR. KENTON: If you provide the s0 percent for
the three in question, we would be under. Yes. If you
apply the 50 percent for the three in question, we would be
under.

But, if fou went back and tried to gobble up
everything, if you put back on the table all of the ones
that are off the table, we would be over.

! MR. PATTON: Does that take into consideration

| the 20-day exemption then?

| MR. KENTON: The forner comptroller of the

. campaign, down here at his own expense today, advises nme
that 50 percent of the whole thing we would be under.

MR. PATTON: Thank you.

YT - 50
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¢, - Thank you, Mr. Chqi?man. Thank you, Mr. Kenton.
CHAIRMAN MCDONALD: Thank you.
Thank you, Mr. Patton.
Dave Gartner for the U.S. Senate.

MR. GARTNER: Thank you for coming. I agree that

, it is important to air matters such as this when people have

strong feelings about them.
First of all, let me just say that I think the

. Commission's staff, and I am referring to the Office of

: General Counsel and the Audit Staff, has done a good job in

| coming forward to the Commission with its recommendations.

Having said that, however, I will hasten to add
that, in my judgment, they have come forward with

recommendations based on a very strict interpretation of the

' gtatute and of the regulations there ynder.

I think it is my judgment that the Commission is
faced with a surely simply stated.issue, and that is whether
or not it wishes to give an even broader interpretation, I
guess, to the rules and the statute than it gave under the
Gore AO.

The Commission, as the Chairman noted and others
have noted, has said repeatedly that it is not satisfied
with the State by State limits. And as we know, the Gore
interpretation was a broad interpretation of both the

statute and the regulations.

vi- Sl
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BLW/bc b § .l I think they are both written in such a wvay thag.'~
2 % they probably could be int;rpretcd to allow or not take .
3 | place the expenditures under the Iowa limits.
4 I think that the gquestion really before the
5 Commission is whether or not it wishes to place that broad
6 ; interpretation on it.
7 I want to thank you, as the other Commissioners
8 . have, for coming here and making a very good case for your
~ 9 ! candidate. I think you did a good job and I’think your
o 10  argqument was very well-presented.
<O 11 . Thank you, Mr. Chairman.
= 12 : CHATIRMAN MCDONALD: Thank you, Mr. Gartner.
0 i3 Let me ask the witness -- would you like a fivr
- 14 minute break? You don't want to take a short break?
: 15 ¢ MR. KENTON: If you would like to take a break,
. 16 % Mr. Chairman. -
o 7 CHAIRMAN MCDONALD: I'm in a position where I can
< 18 glalvays take a break.
19 . (Laughter.)
20 CHAIRMAN MCDONALD: Whether you are here or gone.
21 It's entirely up to you.
2 MR. KENTON: I would prefer to continue until the
23 {ibittcr end.
24 ;i (Laughter.)
25 {l CHAIRMAN MCDONALD: You have been here before,

| i-52
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f%pavcn't you?

KENTON: No, sir, I havaen't.

CHAIRMAN MCDONALD: Larry Noble.

i MR.

p MR. NOBLE: Thank you, Mr. Chairman.
Thank you, Mr. Kenton.

And also for your kind words. They always make
me nervous, but thank you. '

CHAIRMAN MCDONALD: They always surprise the rest

of us.
MR. NOBLE: That's why they make me nervous.
(Laughter.)

. MR. NOBLE: You referred to the plan before. Thc.

campaign had a written plan about fund-raising.
Was this specific program mentioned in the
" written plan?
MR.

KENTON: The written plan, as I recollect,

talked about a telemarketing direct mail program in general

terns, as I recollect, Mr. Noble. It didn't talk about how

many phones, and it was not that specific. But it did talk

about the general direct mail telephone type of plan. And

there was a number in the budget that I recollect as to how

+ much this was going to raise. I don't remember what the

| number was.
The nhumber of $200,000 sticks in my brain, or

§ maybe $500,000. Maybe that includes some other things.

o -
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This is out of the $7 million budget.

MR. NOBLE: Going back to the Gore Opinion, and I
think Mr. Gartner -- I agree with Mr. Gartner. This is
really a question of whether we would expand on the Gore
Opinion.

One of the problems is to try and find after the
Gore Opinion some bright line or some way that we can figure
out where we would stop on this.

I may disagree with you a little about the Gore
opinion. It at least deals with a finite matter. What it
finally came out with is one public advertising.

Here what you would be dealing with is a number

. of things that go to the public. And a number of them which

 did not mention specifically fund-raising. And then

S aswes

bringing them all into one fund-raising umbrella.

Can you give me an idea of what factors you would
loock at? One of them, you mentioned, was timing. It should
be right before =~ 24 hours, 48 hours, a reasonable amount
of time.

I think there would be an argument there that
vhile we were building up for months to create this list of
people we would then later hit for money, do you have any
suggestions on where we can draw a line at that point?

MR. KENTON: As I say, this is all a slippery
slope type of thing. 1In coming back to the limitation

¥T -5
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.is-u.. of Ms. Aikens, you could draw the line, once again
coming back to Commissioner Tom's comments, I don't care
where you draw the line. Draw the line and tell us. Forty-
eight hours is probably too quick. But six months is
probably too long.

I think that it ought to be reasonably promptly
after the phone call, even if it went out -- if I were to
draw on the regulaticn, just based on my experience, seven
days, maybe, it night be a reasonable rule if you were
looking at it in the future. '

I think another type of test, if you would, is
that it be targeted, it be specifically targeted to
individuals. And that as the telemarketing programs are,
you are saying an extension of the Gore decision.

I think that this really comes just kind of just
under the Gore decision. If you're talking, as I say, about
loopholes and the ability to poﬁr dollars through loopholes,
the Gore decision is a far bigger loophole than, if you
will, to grant an exception, grant an exception such as this
because of the ability to pour millions of dollars into
television.

And this is a very time-consuming, hardware-
driven, computer~-driven type of an operation which is not as

easy to pour deollars into, although it can be expensive.

But, certainly, not compared to television.

Vi -55
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R If it wvere targeted to individuals, that it
specifically identified issues, if those issues were then
used within seven days, for example, to follow up and make a

fund-raising appeal based upon the information solicited or

elicited from the telephone call, that I just don't see how

that is different than purchasing a vendor list in a direct
mail effort.
MR. NOBLE: But doesn't that define a whole

- campaign? A campaign for purposes toc get voters and getting

money? Not necessarily in that order.

MR. KENTON: Fifty/fifey.

Going back to the Gore rule, I am not suggesting
to sit here and tell you that this did not have political ¢
benefits, although given the vote in Iowa, apparently, not
much.

But, as I said to ono-of the other Commissioners,
if you look at the Gore situation with television, and you
look at the direct mail situation, this has more fund-
raising per buck than any other ones do. If you really want
to get it down to the nitty-gritty, this is more of a fund-
raising program and was used for fund-raising more and has
more fund-raising per buck == to repeat myself -- than the
other ones do. More fund-raising components, less political
component than any of the other ones do.

I mean, the Gore thing, it is about 99 percent

vi-5¢
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ﬁpvortisinq and about 1 percent fund-raising. I mean, you

send in money. Whose going to sit down and write a check?
You don't know where to send it looking at the thing.

But that isn't going to raise a lot of money, so

. given the Gore decision and given the 100 percent direct

mail exemption along with purchasing the vendor list, it
seems to me that this certainly falls somewhere in between.
MR. NOBLE: I think again, I had some problems
with the Gore decision. The biggest problem is that
slippery slope. I'm just trying to figure out where we'd

+ begin drawing those lines. Maybe the end result of it would

be that 50% of everything is fund-raising in a campaign.

MR. KENTON: That would be real easy to
understand.

MR. NOBLE: But, personally, I think that would
cause serious problems with the State by State limits as a
method of trying to get rid of éhc State by State limits.

MR. KENTON: I don't think these are easy issues.

MR. NOBLE: No they're not.

MR. KENTON: But, as I say, it is no different
than having 150 people live over in Vermont, you Kknow, and
work in New Hampshire.

MR. NOBLE: I don't think that was the intent of

the State by State limit either.
MR. KENTON: There are just a lot of anomalous

prafa i
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situations.

MR. NOBLE: Thank you.

CHAIRMAN MCDONALD: Bob Costa.

MR. COSTA: Yes, just a couple of quick
questions. 1In relation to the telemarketing program that
you mentioned earlier, you raised some $75,000 as a result
of the follow-up letters that you had sent out.

MR. KENTON: I think I asked =-- I think I asked
somebody. I sought some guidance on what was raised totally
in Iowa. . -

And I think that that was about $75,000.

MR. COSTA: Do you know offhand how much was
raised on the telemarketing program itself? Based on
follow-up solicitations for contributions.

MR. KENTON: I would hesitate to guess.

MR. COSTA: Do you have any idea?

MR. KENTON: But there was a point I made to
somebody else before. We had more contributors in Iowa as a
percentage of the population than in any State in America

except for Delawares.

MR. COSTA: Do you know roughly how many follow-

" up letters were sent out based on the telemarketing program?

MR. KENTON: Probably, a dozen, and a lot of them
after the Iowa, probably half of those after the Iowa

caucuses were raising money from people who had indicated

Y1 - 59
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BLW/bc 1 dinterest in Pete duPont, to get them to contribute for the
2 New Hampshire effort.
3 MR. COSTA: Do you know the total pieces mailed?
4 ) MR. KENTON: Total pieces mailed in the whole
5 campaign?
6 MR. COSTA: Telemarketing program directed at
7 Iowa. .
8 MR. KENTON: Total pieces mailed. I would say
9 that if we made -- excuse me for a second. .
f 10 MR. COSTA: Just a ball park guess. E
o & S MR. KENTON: I can get the number of how many
I 12 calls we made in the universe. I could then maybe make some l
6 13 . calculations.
- 14 { Excuse me for a second.
© 15 ! (Counsel conferring.)
: 16 :' MR. KENTON: Very rou.qh. I would think that we
o 17 started with a universe of about 60,000 people who we
o 18 ‘ thought were most likely to contribute. That was based upon
15 geography, income, those kinds =-- voter registration
20 clearly.
2l We then called all of those people. We did not
22 ! send fund-raising letters or any letters to people who were
23 ﬂ staunchly for another candidate. That weeded out about 15
24 § percent maybe, or 20 percent who just said they weren't ever
‘\ 25 é. going to change their mind. They were going to vote for

ix Y1 -5 %
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' caucuses, we narrowed it down. People who had given, you

" know, once out of -- anybody who gave before was continually

60

'Gcotqo or Bob or Pat Robarpson wvas more typical, no matter ~

i

(]

-~

¢

&hat happened.

And then vwe mailed those people probably three or
four times before the Iowa caucuses and probably three or
four times after the Iowa caucuses, just to give you a ball
park figure.

MR. COSTA: One hundred thousand?

MR. KENTON: Particularly after the Iowa

mailed; if they showed that they were with Pete on three or
four issues that he was talking about, they.might continue

; to get mail after that, Iowa caucuses before New Hampshire,,

because they thought that he really agreed with them.
And the more they got to know, the more that
person might ba inclined to contribute.
So there vas a narrowing and a broadening

depending on how many letters we wanted to send out in the

" gcreening. Sort of a rank order type of thing.

But I want to emphasize it did go on and ve
continued to mail to these people after the Iowa caucuses

for fund-raising purposaes.
MR. COSTA: So, probably more than 100,000 pieces

is a fair guesstimate?
MR. KENTON: Ball park.

N1 -6
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. 61
MR. COSTA: Okay.
MR. KENTON: But a great many of those after the ]
Iowa caucuses I would point out in which there was no
political benefit mailing into Iowa. I will never go on
that bike ride.

CHAIRMAN MCDONALD: You have proven beyond a
shadow what we have all maintained in Congress for years, is
that if you were good friaends of the Governor's before or
Vice-President's or Senator's or anyone else, and you
undertake this task and you are still good tri;nds after it
is over, you are truly a good friend.

The process is pretty demanding and I don't think

- any of us doubt that.

I have a few gquestions to try to get to the

specifics of this case for just a minute, and then I might

' say to you, as I think Commissioner Aikens indicated to you

i

i

earlier on, that not only is it helpful that you come in but
her comment was that she would urge you to urge the members
of Congress to look at this very closely, as we have done
for a number of years.

I think the reason that I would urge you to pass
this information along to anyone I see in the campaign

process, I wish all of the participants would get together

" and try to visit with the Congress about this.

e me ela &

And do it at a time when the climate is not so

v -ef
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!'difficult. 1991, 1992, it will be impossible, but there is &t

‘ .
! never a better time, in my opinion, than now, to be honest

about it, and we have talked to members of Congress and are
. trying to talk to them in this light because we realize as a
practical matter, once you reach a certain stage, there is
; no turning back.
And so I think Commissioner Aikens' suggestion is
a very good one, and I would only add to it that I would
hope that you would pick up others along the way on both

sides of the aisle.

- —— -

Who, by the way, I think, without exception,
share this frustration with the process.
MR. KENTON: I think the Audit Staff, Mr. Costa's
staff and others are in an impossible situation, as the o
Commission is.
H And, you know, I have talked to most of those
pecple. All of thenm are still mf friends. And if you asked
" them to the person what is the biggest kind of hidden
- problem, once you have been through this, that you didn't
] really focus on -- was it a negative campaign? Was there
difficulty in raising money? ==~ I mean to the person, they
: will tell you: This process is the most difficult and
ﬁ unforeseen maybe is the word -- maybe not by the Vice-
: Praesident. He had besn through it before.

i But, for everyone else, I mean you could be

i YT - GZ
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sitting having a cup of coffee any place and you sit around .

" and talk about FEC stories.

(Laughtaer.)

We weren't talking about some of the other
problenms.

CHAIRMAN MCDONALD: You sit around and talk about
us.

MR. KENTON: No one is critical. You're trying
to do -- you're doing a very good job in a difficult
situation. And we spent $600,000 on this process.

And what do we get back out of it -~ $2 million?
Not a bad return, but that is still a lot of money.

CHAIRMAN MCDONALD: I think in lots of respects
you would have a lot better opportunity of having an impact
on Congress than we would. and I think that my two
colleagues from the Congress might share that point of view
- bacause we are in a posture of asking for it from an
séministrative standpoint as opposed from a practitioner
standpoint, which, again, I think clearly you have an
advantage that we don't have.

- And I do hope that you will follow Commissioner

Aikens' concerns and take her advice in that area because I

# think it would be genuinely very helpful.
@ MR. KENTON: If I had the opportunity to testify

g in front of a group that was not about to decide my fate, I

YT -63
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" interested in discussing for a minute. And I want to say

.could say a lot of things..

g 64 £x
v

I could be real candid in front of Congress, urf‘
Chairman. I would be happy to do that.

CHAIRMAN MCDONALD: Well, maybe you will have
that chance in a different context.

Let me just go over a couple of things that I'm

about the Audit Staff, and I appreciate you being very
candid, I think they are in a very, very difficult position
with the example that you gave, and I apologize because I
don't think that I wrote it down =-- how many did you say?
Fifty-two? You gave me a number earlier.

MR. KENTON: I have a couple of points I want t-
make at the end, but that is not on this matter, Mr.

McDonald. We're being held accountable.

CHAIRMAN MCDONALD: -I understand.

MR. KENTON: We're being held accountable. Once
you mail to pecple six, seven, eight, twenty times, as the
duPont family got mail, you write $100 check, $150 check,
and you're over.

CHAIRMAN MCDONALD: The gquestion was returning it

| and not returning it.

MR. KENTON: Within 60 days. This is now once
again with a volunteer CPA firm. And half-time people and

volunteers working in the operation. We took in 42,000

1 -6GH
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1
2 1 think is what it's called, facing a potential fine for being-
3

late on 52 of those in the middle of the crunch between Iowa

4 and New Hampshire.
5 Now, the audit staff has got to enforce the law.
6 ~ I'm not being critical.
7 CHAIRMAN MCDONALD: That was going to be my
8 point. First of all, I think those are staggering
9 - statistics and things that would again help your case.
o 10 MR. KENTON: 1I'm surprised they touﬁd then.
O 11 CHAIRMAN MCDONALD: They are pretty good. I
‘T 12 - think those are very compelling numbers. But I did want to
gﬁ 13 make clear, because you had brought it up and I knew it
o 14 . wasn't in the context of today's activities, but again that
i? 15 is the posture you are in. And, again, it goes back to the
o 16 ° bright line concept that lLarry Noble asked about earlier.
o 17 - Is it 52, or is it 526 or is it 6, or is it
« 18 1,0007?

i Those are the kinds of issues. And I think
20 || Commissioner Josefiak did the best at outlining what we are
21 faced with and what the procedure is, which I think is

22 fairly important to understand as well.

23 | And the advisory opinion, and it was a very
24 % heated discussion, I am curious about it a little bit. I

; . 25  want to go back to something Commissioner McGarry said.

165
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,,yhoso of us that took the theory of the S0 percent rule, and*
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he hit the nail on the head as far as I'm concerned, was
that we knew that we were forever going to be involved in
these subjective judgments.

And we had a conversation in this very room
yesterday over not this kind of a problem but a problem
where, again, time and its impact are always up for very
subjective views.

That is one of the things that we try to do, is
take the guesswork out of the process. '

I don't know whether a tag commercial is geared
toward votes and/or money. My guess was and is that it
answers both an effective commercial -- that is what their-
purpose was.

And I think we could and we did argue for
sometime, as Mr. Josefiak pointed out, about the merits of
the percentage; be it 25 percené, 30 percent, I don't know
the answer to that.

But I am little bit puzzled in relationship to

this case specifically, saying that the Gore opinion is much

more of a loophole.

And I guess that I am puzzled because of the
rationale you have employed. In the Gore advisory opinion,
if memory serves me right, they asked for a contribution

right then. No question about it. It was at the end, and °

¥1-66
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,Qoubt if many people would keep the TV turned up if the
first thing said was: Gee, we want money. And, coh, by the

_ way, we are for this.

I would assume that there was a logical approach

, to the commercial. Whether it benefitted them or not, I
- don't really know. I think the answer overall would be no,

.+ I guess, in the final analysis. But, clearly, that is a

pretty logical deduction.

Even you have indicated you made your pitch and

. then maybe you were a day or two removed, but that is part
r and parcel of the process. But I think Commissioner

;. Josefiak was right on point when he said there is a

different set of circumstances, and that is one step
removed.

aAnd when Dave Gartner told us that the Commission

' will have to decide if it wants to go that extra step, I

? tend to agree more with his analysis than yours only because

I think that there is another step being added here.
Now I'm not saying it is wrong, I don't know
about that. But we will just have to analyze today's
proceedings and see where we all come out.
But, for example, if you made calls on the day in
question and then the next time out, you did a follow-up, or
I should say you talked to people, then you made a follow-

up, the second round was money, I gather, what about those

T -6
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‘people that didn't send you money?

Did you go ahead and pursue those for a cortainty‘
so that they would participate in the voting process?

You didn't drop them if they didn't give you

" money. They may not have been as =--

MR. KENTON: Desirable.
CHAIRMAN MCDONALD: Precious -- I wasn't going to

. say desirable. All Iowans are desirable. They get lots of

¥ attention out there. It is critical to win iq Iowa because

. wins in Iowa seems to get beat. But that's all right. '

-
$ L X 13 NUSpeLE

T2

you never win the Presidency once you win in Iowa.

I've tried to figure this out for years, and I am
from a small town myself. And I don't get it. Everyone who

You made a call. You did a follow=-up in which
the pitch I guess was you agree with Pete, please send
money.

I agreed with Pete, but I didn't send money. Did
I hear from you again?

MR. KENTON: The first thing you did is you got
ancther letter back that says: Come on. You know, you
really do agree with him. Please send money.

And so that was the first thing that happened,
especially if you agreed with him on three out of four, you

were asked for money repeatedly.

But, as you kind of fell off in your interest,

YI-(%
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CHAIRMAN MCDONALD: Those may have been new
Republicans that you were getting.

MR. KENTON: One day, we will fix social
security. But, anyway, the answer is I've tried to be very

candid. I'm not suggesting that this didn't have a

political overtone.

CHAIRMAN MCDONALD: Sure, I understand.

MR. KENTON: Sure we used those people. We
called them on Election Day and tried to get éhcn to go vote

" for Pete. But, if you compare that, Commissioner McDonald,

to the direct mail situation, and the reason I don't think

it is an extra step, I think that you already took that step

perhaps without wittingly knowing it in the direct mail when

" you permitted costs in connection with or associated with

+ fund-raising to be charged to the National Fund-Raising

Exemption, the cost of buying vendor lists.

4

That is a different step, buying the list. You

, could easily, if you wanted to, you probably never thought

i

P tmmdmimeed

| about it before, but you could easily say:

No, the cost of buying the list -- because you

. can use the list, and they do use that list for lots of

other things -- could be easily separated out from the
direct mail piece. But it isn't.

And what we are doing is we just have another way

yi- ¢’
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of getting the target list.
CHAIRMAN MCDONALD: Let me pursue that a minute,
Because you have used that example on numerous occasions.
If I had a list and, in fact, I am a little bit puzzled by
the argument in view of what you have just said about your
own fund-raising method, and you write a second time and you
say, Oh, come on, if I have the list and I buy the list for
fund-raising activities, would you take the opposite poi-t
of view, that we shouldn't call that fund-raising activity i
when, in fact, it is clearly what it is designed to do? :
You're saying that you shouldn't have the list as
a fund-raising vehicle? .
I'm not following your logic, to be honest about (

it.

MR. KENTON: No, I'm saying you should. And I am
saying that if that is a cost which is reasonably associated
with fund-raising, which it is ~-- in my judgment, it would
be -- if you asked for my judgment, I think that is the

right rule.

CHAIRMAN MCDONALD: Sure.
MR. KENTON: And if you permit that to be a non-

allocable expense, fund-raising expense, and that list, I
. can assure you, the only thing you really said that wasn't
quite factually accurate, Mr. McDonald, is that when you buy

" that list, they use it for a lot of other things, too. They

" _"10
: Y1
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F don't. Just use it -~

CHAIRMAN MCDONALD: I didn't dispute that. That
isn't what I said, but that's all right.
MR. KENTON: 1I'm sorry. The point is that it is

. not truly for fund-raising, but I think that is the right

. rule.

And I guess what I am saying here is that, if

* that is the right rule, the spending of $20,000 to buy that

list, that the spending of this kind of money to get this

) list is not that different. And the reason ==

CHAIRMAN MCDONALD: Even though the initial
contact is not solicit money.

MR. KENTON: That is correct because the initial
contact of the vendor doesn't solicit ==

CHAIRMAN MCDONALD: I think that is critical. 1I

+ think that is critical when we are talking about this
- process. The initial contact with the vendor, which is not

" the voting populist, the initial contact with the vendor is

to get that initial contact for money, supposedly.
I don't argue that there are other -- I don't

knov the answver to that. But, Larry Noble asked a question

| earlier that I think is kind of the underlying gquestion.

It seems like in this scenario, and I'm not

: saying it is wrong at all, I'm just trying to think it

: through and what is really before us, it seems like all of

yi- T
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Fhin is part and parcel of campaigning. f
I mean, it appears to me not in relationship to a
you but in relationship to the overall discussion that there
is almost is not anything that campaigns under. Some
approaches simply wouldn't tie into this entire umbrella.
Would you think that is an accurate statenent?
Semi-accurate?

MR. KENTON: Campaigns if you bifurcate them
campaigns, or you can cut the pie different ways. They do

" only two things. They try to get votes and they try to get

* money. And there is virtually no distinction.

i

|

CHAIRMAN MCDONALD: What about Commissioner
Thomas' approach to a 50 percent rule going back to the
point made by Commissioner Thomas just across the board,
period?

MR. KENTON: I think for the comment that I made
about Commissioner Tom's comments is that a bold rule like
that from an operations point of view is much preferread.
Whether 50 percent is the right rule, but as long as it
impacts -- okay, in this case, I would be in favor of it.

(Laughter.)

I would be in favor of it unless it negatively
impacted us.

CHAIRMAN MCDONALD: This is probably one of the

most candid presentations we have ever had.

1 -4
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. MR. KENTON: But, sure. I think 50 percent rula.

.t e

If you open this thing up on Gore, which you really diad opeh
it up, and I'm not saying incorrectly, it is hard to éee how
this doesn't fit under the same rule of 50 percent across
the board. Yes, that is about right.

CHAIRMAN MCDONALD: But you would acknowledge
that at least in terms of -~ going back to Commissioner
Josefiak's point -- at least in terms of what the Commission
has traditionally tried to do. You're not suggesting though
that the initial contact was money-raising, at least in the
three letters that we are talking about.

It was a follow=up process. And'that is really
the dispute, if you want to call it that, the difference of
opinion that is really before us.

MR. KENTON: That is correct. And also don't
forget the difference of opinion because I think -- also,
there is a difference of opinién.

CHAIRMAN MCDONALD: 1Isn't that a fundamental
difference between that and the Gore decision?

MR. KENTON: Exactly. That is the fundamental

difference. The Staff has taken the position because these

4 emm——————— o p— et o

are separate events and not integrated, that it doesn't

i count.

t

" And I don't say that that is an unreasonable
2 position if you apply it across the board and in other

; vI -3
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places. It just seems to me we ought to be uniform.
CHAIRMAN MCDONALD: I understand. Let me ask my
colleagues: |
Does anyone else have any other questions?
(Counsel conferring.)
CHAIRMAN MCDONALD: Commissioner Thomas.
COMMISSIONER THOMAS: Just one quick questio&.
MR. KENTON: Excuse me for one moment, pleasa.
(Counsel conferring.)

MR. KENTON: 1If I might just make sure that I

" understand -- that you understand what I just said.

When you talked about the phone call being
separate from the follow=-up and I said that it wvasn't

related to fund-raising, what I meant was that the message

“ didn't say fund-raising. It was directly related to fund-

. raising because we followed up in 24 hours.

I didn't want to leave the impression that they

- Wwere just --

CHAIRMAN MCDONALD: I understood that. I know I
did understand it. We are genuinely not looking to pick at
nuances so that we can figure out a difference.

The real question, and I think that is what
Commissioner Josefiak was talking about, is how these things

evolved to begin with.

And it has been since day one, no one knows

X1 -74
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u  better than Commissioner Aikens that it has been an evolving

Proc.a., and always will be. But how that process

culminated in relationship to the Gore matter is something

_ that I just wanted to be sure everybody took into account,

particularly vis-a-vis this because it is like any other
aspect of the law.

I am not a lawyer. LlLawyers always kind of take
advantage of me, b t =~

MR. KENTON: I can tell.

CHAIRMAN MCDONALD: There are dirt;rences and

“ there have to be differences because if there is not, well,

I don't suppose we would be sitting and you wouldn't be
enployed. And now that I find out you give advice for free,
I will be getting with you later on other matters.
Commissioner Thomas.
lLet me point out one other thing, an example you
made, because I think it is impbrtant. I think it was lLarry
Noble who gaid, "Well, what would the bright line be?" Ang

' we were talking about the follow-up to that initial call,

[ and you thought maybe seven days would be acceptable, which,

by the way, is probably as good as any other certainly.
d But I think it demonstrates the problems that you

! have in this process.
' I want to assure you that we take every election

.
by

i process and try to double back, as the Vice-Chairman pointed

¥1 -5
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* out, wers always coming up,. and I think that is just the

nature of regulation. I don't think it will ever change. T
don't think it makes any difference whether it is this
agency or any place ealse.

But we are always trying to determine those kinds
of things. And I can assure you we have some very spirited
discussions because seven days is reasonable and it is
particularly reasonable. And I really appreciate your
candor.

It is particularly reasonable if it'applies te

" you. And it is the dispute. It is 14 days if it applies to

me.
And I didn't get mine out for whatever reason
We did bad in the polls. We didn't get the follow-up money
to make the -- to pursue the solicitation, et cetera, et
cetera. And it may be 30 dayg for somebody else.
And all I am suggesting to you is I think what

" you know in this process is that we are always trying to

come to grips with those things. And the point that
Commissioner Josefiak made early on is one that I really do
think is very good.

The more ve clear it up for the general public
and practitioners the better off we are. 1Is a position I
have had since day one, I think you do, as Commissioner

McGarry said, you take yourself out of the process, righ’ -~r

YI1-76
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,q wrong, of people perceiving that you have become arbitraryt.
& And that was the purpose, I might say, at least in our poiﬁt
of viev in relation to the Gore matter.
4 MR. KENTON: I think you're right on the money,
* Mr. Chairman. My point is, you say it is seven or 14 days.
~ As long as I am under, it is fine. But, if you knew that it
" was seven, or if you knew it was 14 ahead of time, then you
could -~
r CHAIRMAN MCDONALD: Absolutely.
MR. KENTON: You could act accordingly. You knew
. the rule. It was a clear rule. It is arbitrary,
. nonetheless. But, as I said earlier in response to
Commissioner Josefiak, arbitrary clear rules are far better
" than to go through the process I have been through for the
" last few months on arguing about $23,000 plus a fine.
L CHAIRMAN MCDONALD: I want to thank you for
coning today. It has been voéy helpful. It is important
* that we have these kinds of forums.
We urge you to take this issue forward to the
Congress. And let me point out that you could not do worse

than ve have done. So, if you get no action at all, you

Il will be even with us. If you get some action, we will

L forever be in your debt.

o ek

4 And if you would have some closing remarks you

i would like to make, we welcome them.

:3 Y177
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MR. KENTON: Very briefly, I did want to point
ocut- one other thing. And that is that there's another
subpoena that we are facing at this moment for cancelled

checks for all of these payments to vendors, plus all of our

. records again, because the calculations in here may not be

quite accurate.
I stipulate to the calculations. I would ask the
Commission if it would not want to consider we don't have

the money to photocopy all of those cancelled checks. There

- 18 no indication -~ they've got our ledger records and our

TIY JURSLIS 3.4

worksheets. There's been no indication that our cancelled
checks are different than the ledger records. We are not
that kind of pecple. .

There has been no indication that we are.

Without asking you, sir, to make a decision today, I would
ask if there is some way that somebody can't reconsider that
subpoena that is outstanding.

I will stipulate to any number you want me to
stipulate to. And =-- for the audit stuff. Don't make me go
back and photocopy all of those checks. They are boxed up.
They are gone away.

It will cost thousands and thousands and tens of
thousands of dollars. And I'm not arguing the numbers.
They ars reasonable numbers.

And Qo I would like to make that request.

YI-7%
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. And, finally, for members of the Commission, what
I have tried to imply here is to say that I think this, as 1

. said to Ms. Aikens earlier, this is a close call. We
) understand it.
And I think that you can give us the benefit of
: the doubt, if you will, without locking yourself into
something. If you're going to make a rule on regulation in
the future, and particularly I feel that about a fine,
whatever repayment decision you come to, it is my
understanding there is an automatic fine that follows. And
by I just think that would be really -- I beg you to really
consider that carefully.
. But, overall, as I say, I think that whether it
" is in this 42,000 contributions -- 51 checks back that we're
late, it seems to me if there were another rule,
N Commissioner Josefiak, it ought to be that if you are 99
" percent compliant with everything, you ought to get a pass.
And somebody ought to have the authority to do

that.

HI

CHAIRMAN MCDONALD: Particularly if you're in the
99 percent.

’l

|

MR. KENTON: Particularly if you're in the 99%.

ﬂ That is a good ruls, 99 percent, you ought to get a pass.

|

i CHAIRMAN MCDONALD: I understand. I understand.
1]
|}

We get scme news at hone.

; v B
1
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adjourned.)

. ms Thank you for your attention.

= 5D

CHAISS(S NCDOWALD: The meeting is

adjourned.

(Whereupon, at 11:48 a.B., the mesting vas

-m—go

Ace-FeperaL REPORERS. INC.




- o R o o
. '."‘.-". QJ' oo

R‘\‘.sl-'cs
.J:.‘:;.-g'-’-"?:.-', A . . . $eOECAL z%% ‘.c'!!.z s
- RicHARDS, LAYTON & FINGER - et

e @ atnang
, 2. UAS & s . .
T c-n-:~m Oueg RooNEY Souane 39 Aus 'k m--.-“
PR Eete Pt g o % K . YOBLI 4 SOGman
€. NOhAn A0
ks . nax S ORL. M -~ 3= . - .. P.O. Box 394 e » souees
- . EMABE o RS- e . TP L2 mm‘m
g Samss o w--;q oL WLMNGTON, DeLavwane 19899 Samts & tncomace
ST memese -'-'-."". T, TELEPHONE (30T] 658-884 e o —— .
S Sy W TRARRLIS QAT P ST - T, - TELACOMGA 30 658-6848 m?mm-
"r!_ BANTED & LUBMABIPDS " == ., ,. . SAlm 4. GIPITWE
AT et O LTS unpe vl | VWRTEW § DT Ou, Musosn- CANT™ B HEALD
WY wEDeM.. rENTeN- DR - DNy G HONTOR
-t o SN SR YERANERA, M . T NS C. S SO LB
I LN e, -, - - - . Cremua B sasen
reeia .- WENANR G SAGDNY.. - T - " - ; i NOBEAT 4 aRLES
R Y el R I - R . 302-651-7726 .. nes & YOt A
e S T BRI g T - . : - . e
< = GMNGL LSS | . STOEN 1. MaLER
o w.%_; . e e . i o -.u:nv.-a-
,‘S‘. 3 WAty AW, AT e e T L - T C A
FK veomallt amanap 5 ST YT L August 11, 1989 Lt mare e s -
Vo IS ST, C 0 Fo - L . . - ° owem € moarwn.
¥r  SANUCL & uBLEW-. - - - : ’ AOBENT & SrsIueage
-. DiONAS A ouED JOBEM & STy, IR
T aNeROaY S aniieng "> SORMS SPatn T
. - o= o .~ - R . JAastS C. STV
fz’?‘i‘ . m@c“ e et . i Ve © . - DA S SOSENT . SVeCESL. 4
P - AR T Y s e R e
- - g et . > e . - - - . e 1 . o
T ™ T aE — - - IR e - Y e et WD s Tom
o - - - Cae*™eD = Gy
° ’ .f‘:",-u.g 7 <Se. TS ~a e '?;..’ LS T e, -’:-‘.' = ....—"E‘: T - R
it been] ey Raaul B F L T ISR SR - e
™ Kl Lo Beight-Colemarr, = - P S v
Special Assistant Generak counsed. .+ T T Ze s /I T RGTD
- - ... ™~ - L4 Nad
e 3 Fedarsk Election Commissiom. -~ = SO = Y
< - 99 B Street, M.Woilr —»- - i - o T T cn Rty L SR OXT
£ < Sulte 657= SO Tl T e
Ny . Washingtonr, D.C. 320463 . - T v
- - . . .
- -+ tt.ocr- RE: Pete du Font for President. Inc. S
-. -
p N (2,
- Dear Kim: N
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This lettsr is to comply with the outstanding
subpoena issued by the Federal Election Commission to Pete du
Poat for President, Inc. as such subpcena has been modified
and amended pursuant to our recent conversation and my letter
of August 1, 15989. We respond ¢to the ¢two outstanding
requests as follovws:

. A description of the allcoccation of postage costs
~ - . far> theg telemarketing program for Icwva and an explanation as
s Tl Tal - tox thewuse-of outside vendors for the telsmarketing program
G5 et o i attached hersvith as Exhibit A..

~ s r s ke 0TS CT hope this is responsive to the most- recent

'ee . _-_ .. subposnz-and I look forwvard to the ruling of the Federal

- =< + _.Kection Commnission vith respect ts the ocutstanding issues.

e 2o UPg.—ingure- readability of our response, I aw Federal
< .  Expressing an extra copy for arrival in your offices Monday

id >z - -
- - .
-t ee s .
.. < - s
- ¢ -l .
- ’-
- .
~. -~ ] -

- - ATTACHMENT .7, -y 7




o Kim L. Bright-Coleman, Esq. -3- August 11, 1989
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= i"éﬁa'ngain, vish to ‘thank you and the members of
your staff for your contimu.m courtecus, professional and
.+ _ - helpful assistance in this matter. -

L o . Very truly yeur!u
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EXHIBIT A

Auqust 10, 1989

. Kim. Bright-Coleman, Esquire
. ~w :Special Assistant General Counsel
7t Federal Rlection Cozmission
__ 999 E Street, N.W.
. %Y Washington, DC 20463

i, *.FROMs. .. Peter C. Nellius, Con 4 ‘/ >

S-2™TLY 1T Y pete du Pont for Prasid < —
S - A . i L .

L e REE_ Response to amend

’A:»;%'z'::-sg e 'o ubpoena g |

- IS The  following:'is-im response to your request for subpoenaed informatiom
-+ .’ as amended by your telephone conversation with Glenn Kenton on August 1
.= ana recounted in his letter to you of that same date:

A L e NN . .

-~

CXERY T
=

ea

-

¢ Description. of the allocation of postage costs ‘for the :t'clua:xitix'wg. -
- progras for Iova. . -

m%,“!—iﬁ“bom expenses: relating to. the tslemarketing program vere- =~ ~ 4
U F=Cincurred® on the canmpaign’s postage meter (vendor RMRSY. The supervisor -
< “«7 ~of.the tslemarketing program rsported total counts: of letters sent on a-
o 7_Cs.-,,RONtALY basis. These-counts vers multiplied by the appropriate postage
(-3~ rate to datermine the amount tso ba zllocated against the Ioww - -
o ~- limitation.. Attached are examples of the vorkpapers used by our

‘ " accounting staff to prepare the talemarketing allocation.. While the-

... vorkpapers for soms months vers ruined by water damage, our methodology

-~ was. consistent for each period and ve believe you may already have

o copies of these workpapers in your files.

N

~ 2. An explanation as to the use of outside vendors for the
L telemarketing program. -

-

Outside vendors were not directly used to prepare the mailings
for the telemarketing program. These vere designed and printed in
house by campaign staff. However, there were indirect costs with
regard to the softwvare changes necessary to print the packages. These
softvare changes vers made by Systams Services, Inc. (noted as SSI in
the audit team’s  wvorkpapers) and these costs wers fully identified

. during: the audir..

o o 2w Therdther’direct mail efforts for the campaign wers handled
‘prisarily-bypitver. £iras, Hansen/Bendrix Inc. and the Richard Norman
Company. .- These vendors handled the bulk of our direct mail effort but

. . were unrelated to the telemarketing program. There was one instance in _
=<+ whick & direct mail piece of a pelitical nature wvas done in Iowa.

It
wvas not done as a telemarketing effort however. This mailing was
actually done from Iowa, mailed from an Icva location, and all costs

"~ associated with this mailing were allocated against the Iowa limit as a

part of the Iowa office budget, not the telemarketing program budget.

.- I'hopo that you-will £ind this addresses your questions regarding our
>.=" telemarketing operations in full.

If I have been incomplete in

. satisfying your requirements in any vay, please contact me immediately.

Addrheent T, Page 3

—e——




6.4 4 3 9

89070

N B R a—— g RS "
- " ST D gt e -
. R U 4
R
. TS
4
et /

. L]
.

e BARARL
. Wm//aﬂ' Evor fwscord [of 2

'-r-—r——f“’=f====1—=1—=-r~q

t *

Z2 Hpcatsom

%
4

- . i
. Aecoenrrid ﬂcﬁwg@,’& e/, /o - ,?(' -
g—zﬂm /éﬁwm 9/ 7 ,9&/’.

5274‘# M&’M

odind) 7 il @ /, Fofexans P
sasdnigld) . 2 A @2 ’5’/»"- 2 cs:‘:g 455

a =

o .-." m ‘r‘."/ ';ga
H Fren @ 0005 /180, /%

| GEref fmec | smid

7e A,A..‘ o VSR,

" 4 s L v - - ] K
il == - - g S5 T T X o
e I P " om— —_—— = .-L- e o
2R SVrpeeg o Tw e o o meep ” = =
b e "’mf .-‘.“'n
RS ..g: I :‘zt:::-.; =
A el fcmagd- r 1-1<~- 1 ~ - ’
v
it b
RREN P
-t N
- : T Attacheent M1 page 4 1.
L |l. | l - P... - M g M " lli a2
— - | RIS . | ..T I'H'f‘ B a
d .o - ! Ml - - -
L ! ! ! —ﬁ e




il | ,
RN p 4+
N ] - e
Q w_ — -
) 1 K % ; " - “WL l,”
o A u .--l. 13
. =2 - 11 T
ﬂm EREEN =EERNE
u i X ...m. B 7 ....LH
iy 2 m i M

A-":M/ * .

by

/E7
4

& Vot Adn.-‘v.--_,

r

b

| 3 . - | w irvs DWORT"
ﬁl.m\i ncm._#_ro._nw hl/ﬁ- " &
i Al A L4
RS R m —F
DI g i S .I._ 4.f\» Pﬂwnn.
- hd e - 1
s AN Pam B
..Mkm _ :
N 95 .
N7 <

T AtCrent I Fage S

> I-n—:Ef—"
il
il

nm




13

__ ﬁ 1= 1 — 11 —
- - — - p—vy 1 -
u - A o o e o o Sy ot -
., a==E - s EARTE E LT jou o e
] SRR .
[s]s ) i -

311l

‘1‘ n — e — Grm—
D) | —]  — -~
“ - .r
A ] '
| ) i
N L
N R s - .1 - - -1 -+ .
) u o
- - - - IA" v e .

-
ol

VA

i
o
PR

Attech went W prae ©

4

.---PM e
» Panm * Y- ] o

P
B o'
———
-

.
- esew

\
lo o~

s v 97| G £ G 6y




FEDERAL ELECTION COMMISSION
WASHINGTON, D.C 20463

Glenn C. Kenton, Esq.
Richards, Layton & Finger
One Rodney Square
Wilmington, Delaware 19899

Dear Mr. Kenton:

The Commission has congidered the responsesg filed on
behalf of Pete du Pont for President, Inc. to the Commission’s
initial repayment determination contained in the Report of the
Audit Division on Pete du Pont for President, Inc. issued on
March 9, 1989. On December . 1989, the Commission made a
Zinal determination that Governor Pierre S. du Pont and Pete du
Pont for President, Inc. must repay $25,775.49 to the United
States Treasury.

P

Enclosed is a Statement of Reasons in support of the
Coamission’s final determination as required by 11 C.F.R.
§ 9038.2(c)(4). Judicial review of the Commission’s
determination is available pursuant to 26 U.S.C. § 9041.

644 4

|

Please note that, under 11 C.F.R. § 9038.2(4)(2),
repayment must be made within thirty (30) days from the date of
service of this notice. The payment should be sent to the
Commission, but made payable to the United States Treasury.

3070

Sincerely,

29

Danny L. McDonald
Chairman

Enclosure
Statement of Reasons

Proposed Letter

e |
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™\~ FEDERAL ELECTION COMMISSION
WASHINCTON, D C 20483

Frank A. Ursomarso, Treasurer
Pete du Pont for President, Inc.
P.0. Box 1988

Rockland, Delaware 19732

Dear Mr. Ursomarso:

The Commission has considered the responses filed on
behalf of Pete du Pont for President, Inc. to the Commission’s
initial repayment determination contained in the Report of the
Audit Division on Pete du Pont for President, Inc. issued on
March 9, 1989. On December ,» 1989, the Commission made a =
final determination that Governor Pierre S. du Pont and Pete dy
Pont for President, Inc. must repay $25,77%5.49 to the United
States Treasury. -

Enclosed is a Statement of Reasons in support of the
Commission’s final determination as required by 11 C.F.R.
$ 9038.2(c)(4). Judicial review of the Commission’s
determination is available pursuant to 26 U.S.C. § 9041.

Please note that, under 11 C.F.R. § 9038.2(d)(2),
repayment must be made within thirty (30) days from the date of
service of this notice. The payment should be sent to the
Commission, but made payable to the United States Treasury.

Sincerely,

Danny L. KcDonald
Chairman

Enclosure:”
Statement of Reasons

AR R X

- Proposed Letter
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