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we're talking about before we can make a decision, whether

something is a qualified campaign expense.

Thank you, ttr. Chairman.

CHAIRUAN UC GARRY: Thank you, Mr. Josefiak.

The Chair recognizes Cornnissioner Harris.

COl-mISSIONER HARRIS: One thing that ma~' not have

been made sufficiently clear here is that all we're talking

about is \"hether senator l1~overn could pa:' hir.lself a salary

out of public funds while running fo~ nonination for

Presiden~. If it were paid out of private contributions I

think there is no problem.

What we're saying is that it does have to be so

L;aid. I have a little trouble follmdng your line-of

argul";\ent, ?ir. Quinn. As yO'.1 knO\'l, Section 3007 requires

that after each election the Co~ission conduct a thorough

eXaI'1inatioL and audit of the can~~)aign. One of the specif ied

~urposes o~ this audit, which is detailed, expensive and

lengthy, is to ascertain whether the disbursenents were

entirely for ~ualified campaign expenses.

It seems to me rather odd to suggest tha~ the·car.Fai~~

has such total discretion in its use of noney as to make

the audit in effect meaningless.

1ffi. QUINN: I'rn not suggesting that at all, but

clearly, there are non-quali:i~c ca~?aign cxpenscs---

co!'rn SSIONER HARRIS: The onl:' non-l1Ua1if ied
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CO:Ull SSIONER HARRIS.. ~';':;:l, I an suggesting to ~'o~

that we list all of the th1ngs that they can do, it's qui~e

that a c~aign nay see fit to make. If it's a suggestio~

that we cannor. ?ossibly foresee every type of disbursene:::.

I
.~&

.....
~--

it ~as not occurred to any !

'n.: _ :;·7:u-:1i5Sio:-. has to liveI \vould.

would you care to c~~ent - ~ ~ha~?

11R. QUINn:

u:1realistic.

the rules it writes, and the r~,~z~o~ --

irn?ecunious than Senator ~1cGovern.

The Commission has allowed candidates wide

we've had these matching pa}~ents in effect in '76, '80 and

Now, you have also suggested that the Commission

ca..,didates 0: all kinds, ma:lY of them s'J.rely r.lo!:e

other candidate to pav hinself a salary, so we have had lots

'84 and no other candidate has

every type of disbursement rhat a candidate might make.

to you that it is impossible for tt.e Conrnission to foresee

ought to have co~ducted a rulenaking proceeding. I s~gges~

discretion. About all that I can recall we disall~~ed was

Lyndon LaRouche's personal living expenses.

seem to give effect to, like parking fines.

qualified campaign expense, but it is the only part that you

incurring or payment constitutes a violation of law. That,

of course, is only a small part of tt.e definition of

campaign expense you have suggested is one where the34 1
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MR. OUINN: Well,it's also quite unfair to set out

rules and tell all the potential candidates out there that

you don't feel free to live by th~~ you don't-feel otligated

to live by the~ and you'll change them if a~ expenditure is

made that you find personally offensive.

COtlllISSIONER HA.~RIS: Are you aware that there's a

provision in the Act for advisory opinions, and that if made

d~ri~g the course of a campaign the C~~ission is re~uired

to give an answer ~n·20.days?

~-1R. Qt; Im~ : ! 'n aHare of that.

You don't need to re~eat

Nhen y::>u sa~' "they," \'iho a:-e

And senator Uc(;overn could

I'n aware of that, but I believe theyQUINn:

COH.'1ISSIONER HARRI S:

CO!-~lIS SIONER HARRI S:

CO:n-1!SSIONER HARRIS:

The Connission --

aRe

"

11 il
!:

12 !j
II have gotten an answer within 20 days as to whether this was
Ii

13 Ii a qualified c~paign expense?

14 I
15 ,I

" concl~ded at the time that the law was clear -- I don't thir.~
I

16 II there \.;as an anbiguity here. I dO:1' t think there was

17 t;ncertainty.
II..

18 II

19 !l
I'

20 II!,il .....e t aJ.king about?

21 I,

! !irt. QUIN~: The Committee. The Cor:unission, aca::-:,

11 ,I has wri~te" rules defining qualified canpaign expense __
:1

~3 !I
- i·d

II
I!

24!! yo~rself endlessly. You've said that repeatedly. It's

25 Ii" : ust -- on this '1~est i on of doubt you state in your let te:-
I!
'J
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on page 2 that senator McGovern was advised informally by

the FEC staff to cancel speeches for which he would have been

paid substantial honoraria.

~~o was this conversation between, Senator

McGovern himself?

MR. QUINN: No, George Cunningham, who was working

for him, made a call to someone in the General Counsel's

office.

CO~U1ISSIONER HARRIS: who was he talking to?

:fi<.. QU INX: :i: can't te ~ 1 you that. ! don't knot-:

the a~swer to that.

CC*U1ISSIONER HARRIS: A gentleMan in the General

13 I Counsel's office that he was talking to sa~'s he didn't tell

14 hi~ any such thing, that he tole him about the ~ossibility

--- ---.... "

he was advised.

honoraria are not contributions.

COI1!'!! SSIONER HARRI S: \'Ell, the statement here is

\~ll, Co~~issioner Harris, I canHR. QU!N~:

e5 :x e5 Group. .ftd - Couft cR~poftns
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te:l you what the Senator was advised and what he told ~e

431: 3) ~ b) (14)? ':'hat' s the !"rov ision that sa~'s that

HR. QUI~: \'fall, I can onl:: tell ~'ou what I lias

co:::.r ib"Jtions. A=e you aware 0: the r.>rovision in Sectio::

tha~ he was told that the honoraria might be regarded as

told, sir.

0: aski~g for an advisory o?inion.15
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So, it would not be true that the Senator was in a

situa':io~, Conmissioner Reiche asked you, do you think that

ar.y pa:~ent to then could be regarded as a contribution and

unique position, even if he were told what is here assertej,

t:-,e,,

data with us, are we going to re:y on the ethics repor~s,

a salary? A=e we going to ask them to file detailed fir.anc~~:

situaticn 0: each candidate who undertakes to pay himself

we a=e su?~osed to inquire into the personal fin~ncial

~ow, o~ the question of his ~ersonal financial

COt-St-lISSIONER HARRIS: This Ur. Cunningham, you

39

COI~1!SS!ONER HARRIS: That this is what

HR. QtT INN: Ye s .

C~~1ISSICNER HARRIS: Well, it seems highl~

cS 9< cS Group. .ftd. - Couft cRtpotttfS
(21'2) 789·0818

l{R. QUINN: Well, I was told this by the Senator.

v]hic~ I do not for O:1e minute believe.

subject to the ceiling.

\"e:' 2., as yO',l prob anI:: kno\\' we ha\'e had problems of

atto=neys have quite ofter. asked for advisory or-inions on

at ,:orneys running :or off ice and the question has cone U'!1 as '

to '-lhether their firns may continue to pay the!!',. These

unique i~ having had to forego his usual sou=ce of incone.

i~~robable. You also say that the Senator nay thus be

·subject, and i~ some circ~stances their firms have been tc:~

Mr. Cunningham was told?

mean?

'I
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38 1

2

or what, and if you regard his personal financial situation

as relevant to the propriety of his !laying himself a salary,

3

•
surely you must intend that we look into his personal

financial situation.

here is \:hether this expenditure Kas a qualif ied can?aign

proper role of the Commission at all.

at his ethics reports, then, or what?

COMIlISSIONER HARRIS:

I
I
I
I

The issue I
I

I don't think that's the

l~ll, do you think we look

Yes, that is ano~her matter.

Not at all.MR. QUINN:

HR. QUINN:

8

9

5

6

7

10

11 expense.

12 COHIUSSIONER HARRIS: \-Jell, ~70U have sugges~ed tha-t

13 it's qualified because he \:~~ldn't otherwise be able to run,

c

so that certainly becones a part of the definition of

whether it is a qualified campaign eX?ense, the way you

presented it.

NO\l, \vhen did the -- when did Senator HcGovern

18

19

regis-ter as a candidate, do you know?

11R. QUINN: I don It. I was --

20 COHHISSIONER HARRIS: It was Septenber the 26th,

21 1983. The first pa~~ent that he received, of S35,COO, was

22 on Harch the 9th. He was througr: as a cGo: ~idate on narch : 5,

23 six days later.

24 So, when you say it was in?ossible for hin to

25 becone a candidate without these ~a~~ents, he had been a

cS 9< cS Group. .£td. - Court cRep0'lte'lS
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39 1 candidate for months without these payments. He got the

first one only just before he ~ithdrew. Is that not so?

3

4

5

6

rm. QUINN: That's what the record shows.

CO~~lISSIONER HARRIS: I have no other questions.

CH2\IR!'1AN rIC GARRY: Thank you, Commissioner Harris.

Commissioner McDonald.

COZ.UlISSIONER liC DONALD: Thank yOu' Mr. Chairman.

Well, .I will ,be brief.. I clearly understand the

9 distinctions that you made on nunerous occasions this

10 morning about what you think is at issue here. I dor-'t

11 'vholeheartedly sup?ort, nor do I \-1holeheartedly disniss

11 what you have said, but there are a f~\ol t~i:".Cl::; -,of gre?lt inJ.;:.eres-.:

13 to me about your logic.

c

14

15

You have spent a great deal of time lecturing us

about our logic, so I thought po£sibly we'would just put the~

side by side and see what ,.;e've got.

You've indicated that you think it would be a bad

move, in f act you sa':'d, I think. initially in ~lour o!,eninc

statement that we would be amending the law in this area.

You made several cites which were not furnished to us,

11 but I certainly have no 9roblen w':'th acce~tinq them, at

1S

11

:\
I

II

least for the tine being.

The question I have is that, are you not asking us

to do the very thing you are accusing us of? You are sayi:-.c

that in essence, if '-Ie didn't provide a salary to senator

cS :x cS Group. ..etd - Court cR~POft~1
(202) 789·0818



.~. ';".:~-~~~='-..,....,-:-:..,."ho:-'".. ·""""~'.""'··.""':',7; '~;.""'.!r-',.,,,":,<"'"~...-.-.....-.,.,....----~- __---------_--_

42

40 1 McGovern or other candidates, we would in fact, if I follow

your logic correctly, be saying that that is bad for the

3 process, therefore, it shouldn't be construed the way the

Comr:tission has.

5 I would agree with you, going back to a state~ent

6 you ~ade earlier, that the Co~~ission -- and I would assume

this would apply to yo~rself as well -- may think certain

things about any

I
\

area, whether it is U".is C.rea or a!1~' other, ;,:::t

9 that in fact what we're faced with is interpreting the law

c

as \.;e see it.

Are you not r.:aybe asking us the sane thing, to

amend the :aw because it would be bad, because individuals

should not or could not run :'f they did b.)t have 'these

salaries? Wi~hout questioning the ~erit 0: i~, and that

~ay be the most meritorious thing in the world, I'm not sure

that that's not right. I'm not sure that I don't agree wit~

it, but that's a problem.

But where I'm having a proble~, witho~t ~oin~

into the Wallace example .which I see virtuall~',. '.

absolutely no corollary at all between that and this

21 question here, even tho"lgh it's cited at SOMe length, I ha':e

that it is obvious t~3:'

that has perceived the la~ in the met~oi

And no',,, you're

that I'm aware of,

that you do.

I,

I
, a problem unders-:.anding the logic that you're corning to.

There's not been a candidate in the histor~ Qf the Act,,I
II
\iII
II

24

25

22

23
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think there are many we don'.t fotesee ...

I would say to you, since you saw fit earlier on

probler:,,_

perceive it that ~'ay but that t s cert.ai::ly no~ ny ?osture

. : the problem is that we don't allow

this particular circumstance, which I

is to anend the law because we dc~'t like it. You nay

exce~~io~ to anyor:e saying that t~e CO~"':lission's attitude

cS :J< cS Group, ..rtd Couft CR~POft~'lj

(202) 719·0818

I ~ight say to you in ~he s~rongest terns

::,ossible -- I can't speak for ny colleagues -- I tak e dee:-:

la\,: the ot:ter way, \-lhich you fail to bring up when you are

forth, we nay be i~ a ?osition, of co~=se, of anending the

here is the very thing -- we take the ~os~ure that you ~ut

trouble with your logic. I think what you're suggesting

So, l'n sure you,as a la"~er ,can appreciate the

indicated that that's a problen as well, and it is a

giving us advice on wha~ we should do. You haven't

grapple with those matters. But I would only -- I'm having

kind of proble~ that we get into when we're tr~ing to

do~'~ ci~e e~ough exa~?les.

of course, are •. '.':

co~plain~ is that the problem with the Cornnission is, they

more discre't-ion. So then you allo\i r.lore discretion and the

it did not foresee

I
I
I
i

to give us sone advice, your advice is probably accurate. Bu~1

i
I

each time we set out nunerous details, the corn~laints we get,;
!
i

the Commission is clearly trying to amend the law because41 1
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and I don't think it's any of my colleagues' posture.

You and I may have an honest difference of opinion

about the law, but I want to say to y~u in the very plainest

terms that I know ho", that that is sioply not the case,

in my o~inion, of either myself or any of my colleagu~~.

We took the postu=e, right or wrong, that we felt like we

were trying to be fair about the matter.

'~en yo~ co~e befo~e this Con~ission ana i~dicate

that we've decided ~o rewrite the law because we don't

agree \·...it~ it., i~ is ~o~ rea:"ly accurate. I t!1ir.i< i:. does

a li~t:e b~~ 0: disservice tc ~he ~rocess. If you a~d I

disagree about the law, tha~'s o~e tting. If you tell ne,

on the o~her hand, that you thi:lk in s-pi te .of. ttle fact~_'~ha~ the:-e ~

an advisory o!,inion ?rocess that \-.las not sought, by the

fact tha~ yo~ say i~'s clear on its face, eve~ though this

has ne"~er been dO:1e !'re\Yiously, tr ~y knc;.i~~dge, it's the

his~ory of the Act that it. is ::>lai:1 and sinple and it's a

shame we do~' t. understand i ":., ! thir:k nay not be ent.irely

correct. •

I t.ti~k o~e of the ?roblens I'~ having with yo~r

log ic ,_ qui te :rankly,-· is -::: t:~ir:k naybe you want us to -amer.C:

the law the o~her way based C:1 ~~a~ yo~ ~ersonally thi~% ~~e

law ought to be. A~d yo~ nay be r~0~:, I d~~'t k~o~. !~

may be that all people .should be c:1titlcd to some sor~ c:

salary I cOI':lpensat iO:1, or -- ~~1ese te::.-!':".s ha\·e bee:1 used

cS 9< cS Gtoup. .ftd - Court cR~pottet~
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interchangeably. toclay •. I don'.t ~now.•.. J ~ean, that may b.e t ue.

I just simply have not seen in the history of the Act where

that's the case •

Are you asking us to amend the law in your favor?

~ffi. QUI~N: I certainly think not. I think I've

made clear that I think the statute is clear, and I thihk

that the Commission set up rules for people to live by.

If you've amended the law, if you're right and I want to

anend the la~ that way, nobody's hurt.

':'he proble::: is that you have an obligatio~ to 9 :se

people no~ice and i: I' n right and you're anending the 1a'·; ,

then you've done so retroactively. There is a difference

th~re.

COIU1ISSIONER HC DONALD: Are you s~ggesting tha~

we can give notice 0:1 ever~' conceivable question that niS'ht

cone before the Connission or that might later come before

the Cornnission?

!'1.~. QGI~l~\: You have to give reasonable notice as

to what's permit~ed and what's no~ permitted.

CO:lllISSIOKSR !1C DOK;\LD: I don't think there' 5 a

dis?ute about reasonab:e no":. ice . You and ! certainly

don't differ on that score. That's not what I asked yo~.

I said, are you of the opinio~ that we ca:1 give

notice on every conceivable, possible thing t~at might cc~e

before this Co~~issio~. Ca~ you d~ that "i":.~ a clie~~?

cS :x cS G'loup. .ftd. - Couff cR~pott~'u
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Aikens.

ago, Co~~ssioner Harris and Bob Costa and a fe~ others i~

COnI:10:i t:;read, that you ca!'l:1ot later ho2.d soneone to have

quali: ie::~he roo~ will recall that we atten~ted to define

exhaus~~ve, that we finally gave u~. We realized we could

we found the list so eXha~stive, and yet not

not ever list everyt~ing t~at would be a~alified.

i1r. Quinn, ,.,hen ·.\'e first were SHorn i:1 ten y~ars

cmUH SSIONER AIKEN S: Thank you, r1r. Chairnan.

disDute again. I won't inquire further.

CHAIRHA..~ l-lC GA..l:ffiY: The Chair recognizes Conmissio:1e::-

ir:1?roper agency action.

in co~~o!'l with the four about which y(U warned. That is

COHHISSIONER l1C DONP.LD: ~-Je' have just the 'sane

list fo~r things wtich are not permissible, and they have a

v iolated your la\~' for doing a fifth thing which has nothing

that's being realistic about the process.

None of us \~ould differ around the .t~ble•. I W(>Uldn'r­

I
differ with you _at'-~ll about trying to give reasonable _n()tic~.

• think that.is exactly right:. I dcn'thave a.problem with 1Ia:.
!1..~. QUINN: What I submit to you is that if you !

!

take? If you can, I want to hire you, because I don't think

fallout that they may have on a given position that they

Can you foresee -- can you tell the client every conceivable44 1
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I

1m. QUINN: Or not qualified.

CO~1ISSIONER AIKENS: Or not qualified. So, we

I
set the general ruleS. I don't think it was ever contemPlate,

by the Congress in drafting this law, or by the C~i.sion I
I

in the ten years we've interpreted it, or tried to interpret I
Iit, that a candidate would make money from public ~inancing.

And that's where I have the problem. Legally or

not, I don't think it was ever contemplated, and I don't

think the public would like very much to have their mone~

useJ tha:: \·:ay. I think that' 5 the basis of the h'hole thing,

it's the public financing.

H..~. QUINN: May I respond?

C011HISSIONER AIKEHS: As Cor:II'lissio:1er Harris said,

if it was private fund~ that would be a different natter.

HR. QUINN: !1aybe it would, but this is the

similarity with the ";allace case. I1aybe the la,., never

c
contenp~ated that.

~he problen facing all of us is that the law never

prohibited it, and you never prohibited it. You may wan::

to prohibit i:: in ::he future, but it is not proper :or a~

age:1cy to pror.ibi t ~ t retroactive ::. after the la\~ s!,oke

nothing about i::.

COi·r:ISSIONER AIKENS: senator l1cGovern aside,

can you envision what would ha~pe:1 to ?ublic financing

cS 9< e5 G'lOup. ..ftd - Court cRtpo1.te·u
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46 1 be paid a salary out of pUblic funds?

2 MR. QUINN: . Commissioner Aikens, I may agree with

3 you and just as the Commission said in 1975, George Wallace

.. receiving royalties may be offensive, we may not like that,

5 but the statute didn't prohibit it and your regulations

6 didll' t pr:.)hibit it. And if you '...ant to change the rules of

7 the game, change them, but you're not permitted to change

8 them retroact~vely.

9

10 Ii
I

11 .

COI·l1USSIONER AIKENS: I don't think we are changing

then.

Thank you, Mr. Chairman.

here, it wo~ld have been offensive to me .. 1 1 m afraid I'd

your logic, but I must say to you of course that the

difference there was fairly substantial. It was not a

CH..i\IRMA,.1Ij nc GARRY: Conmissioner f1cDonald.

the sane place as the Co~,ission.

mentioned earlier. It \vas a question of hirr,

But there were certainly a different set of

cS 9< cS Group. ..ftd. - Couft cR~POft~'u
(202) 789·0818
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COHtUSSIONER HC DONP.LD: The only other point I made;

I

about the Wallace matter that you cited, and I understand

Harris

circunstances. It wasn't a questio~ of him deriving ?ubl~2

deriving benefits, which I nigh~ sa:", I certainly 'laSn't

what Commissioner Aikens has alluded to and Cornnissioner

come out

questio~ of the candidate receiving pUblic monies, wt.ich is

monies. "~at happened was exactly the o~posite, and • t~:~~
.~ ------.........
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Cm1!nSSIONER HC DONALD: That's right, \vhich I

~L~. QUIKK: I understand that differe~ce. The

We may not agree what the end result overall of it

illegal we can't make it illegal.

you oay not like it but if it's notsaying,.; .........

and someone benefiting froD royalties.

poir.t is very simply that, that advisory o~inion was

righ':

opposed to a candidate receiving pUblic ~oney for a salary,

may be, but there were certai~ly two different aspects as

think we would probably agree nn that.

I didn't mean to offend you, but I was having a great deal

cer~ainly two very different phenoDena involved here, and I

of trouble under&tanding the logic because they are

when I said earlier -- I didn't, if I did I didn't mean to,47 1
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CHAIR!IA."'J !'1C GAR.-1.Y: lIr. Patton.

cO::L~or.ly call the blood, S\-leat and tears.

of opinion there.

knowledge of his background, he's not only a la~~'er

}L~. PATTO~: To welcome !tt. Quinn here today, having

some

f~r.ancing bills ~n the ho~per both in the House and Se~ate.

are rnar.y public financing bills and have been many rublic

cS ::x cS Group. Ltd. - COU'lt cR~po'lt~'U
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b~~ ~e's beer. in po:itical ca~paigns for reany years so he

I thini<, 11=. Quinr., you're probably a'oJare of, there

k~O\\'s sor::ething 0= -- should knmoJ sonething of ,·:hat we

don't agree with. You and I wouldn't have a difference
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in light of that quasi-intent -- here again, it was private

How do you respond, on \~·hat they specifically did

agree .... ith ne that "e can't render i:leca: ~~ ~~e ~ast

But for those

we're getting into the

1 .... 0·... :0. hope that Henbers of CO:1gress wouldB" ..... ...

The House side under 439a

context.

~L~. PATTO~: I bet you ~ave a gu~ feeling, thou~h?

contributions. Again, we are not in the pUblic financing

HR. QUIN:,: He:l, I can't di\.·ine how Member~ cf Cor:qress

candidates for publi= office cannot personally ~rofit fron

1m. QUI~~: !\o, I genuine:'y don't. '~e do -- you':-e

quite right, Congress on at least ~hat occasion said that

if Senator !]cGovern ceu Id indeed get a sal~y, and. obvious 1:'

would respond to th~s situation.

think they would respond?

have to amend that fer this particular matter. How do you

I'm sure he has paid taxes on it. Prior to filing, he may

;n 1979 as ,to ir.tent?.. ,

monies as opposed to, w~at we have here is public monies,

I
I

~~d I guess my question is, how would you think I
the Members of the House of Representatives or their candidates,

!,

excess campaign funds to personal use.

Members elected prior to January 8th, 1980 could convert

question of intent here -- in the 1979 Amendment said that

I-1embers elected after that ti~e, they could not do that.
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17 , that makes reference in the definition of qualified c~?aig~
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what we didn't say was going to be illegal, and that if, if

this situation is one that deserves the attention of

Congress or the attention of this Commission, Congress

should act or ~is Commissiqn ~hQuld-ac~, and it~should do s

so prospectively.

CHAIR~ Me GARRY: Anything further, rtt. Patton?

The Chair recognizes Comnissioner Reiche.

COHHISSIONER REICHE: Very briefly, r1r. Quinn,

yo~ have emphasized throughout your presentation that we

cust be wary, ?rirnarily, of situations in which such

paynents would be illegal for one reason or another.

You also, in your colloquy with Connis~ioner ~cDonal= ~~

wi~h o~hers, myself included, have referred to the fact that

you think we are acending either the statute or the

regulations.

As ! examine Reg. 9032.9(a){2), please note that

ca::1paign for no.'7lination." And this is stated in the

conjunctive, so you've got to be ab:e to satisf~ that.

there's more to this discussion than trying to apply som~

is a matter for interpre~ation by the Co~ission.

local, and sayingstandard of la~, be it federal, state,

expense to "expenses made in connection with his or her

cS 'J< cS GfOUp. .ltd. - Couff cRepOffef4
(202) 789·0813

that, ~ell, perha?s it's illegal. This, I submit to you,
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That is not to suggest that our interpretati0~S

will always be perfect in your eyes or anyone else's, but

that's what we have to grapple with, and-by way of

supporting the statement made by Commissioner McDonald, I

firmly do not believe that there is a soul sitting at this

table who is seeking to amend either the statute or the

regulations.

To the contrary, we're trying to give an

interpretation based on intent as we know it, based on

corr~o~ se~se, and thela~ as it is given to us.

CHAIR~AN MC GARRY: Thank you, Mr. Reiche.

Commissioner Elliott.

COMMISSIONER ELLIORRR: Mr. Quinn, please believe

me, m~ remark is facetious and I'm not trying to make your

arg~~ent for you, b~t it just dawned on me, there were

quite a r.umber of candidates who were receiving public funds

for salaries curing the campaign. They are called Senators

and Presidents and any number of other things,so my rema=k

was just facetious, but there are people who are paying the~r

bills with public funds.

COt-1MISSIONER MC Dm;AL~: COI:".nissioners. (Inaudit-:e. I

CHAIR1~AN Me GARRY: YE:S. Anything further?

~~. PATTON: Just a cc~~ent_ It doesn't deserve

an answer but I think Mr. Ju:n~ should be aware of it.

I think the Cor.~issicn is sensitive to the

cS 9( cS GfOUp. ..ftd - Couft cR~POft~f~
(202) 789-0818
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COmr.'l.issioner Aikens really nade my case \,Then she said that

I'm struck by the impression that there's just no limit to

a very narrow definition of nor.-qualified ca~?ai9n eX?ense

CQ1o!;HSSIONER AIKENS: I did not say narrow, by t.he

- -,

MR•.QUIID;: -::.'YJe'l+,. did you guess?

I think just about everything has been said,

CRA IRAAN He GARRY: Anything further?

that, he should be aware of the .~en$itiyjty_

up i~s hands and gave up, ar.d as a result it tailored

ter. years ago the CO!nr.'l.ission considered and tried and threh'

and Oile that does not inc lude payments of the tind at

HR. QUINN: Yes, I appreciate that. I think

way. _ said a broad def i.ni. tio:-.. \.;e tr ied to encompas s

issue here.

Do you have any co~ent?

and I really think it's not realistic to think that the

continlJency.

regulatory process could possibly cover every possible

what you \-1ould allmv, and n0 cutof f, as long as it \-las legal

~camp~ign. expenditure. But, without asking for an answer to

~tr. Quinn. You have made your position rather clear.

J.posi ti:on ':today on. :~riterpretation 'of '\Y'hat 'is quali~eo

df. they"had their drUthers,:wo\rl:d ·not'_.1.ike.~to·.be' ,--i'n' this

Argument that it likes to give very broad discretion to
.

candidates, and it doesn't -- I' frankly feel. as though probab'y
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what we thought would fit into that.

MR. QUINN: I m\an a narrow definition of

non-qualified campaign expenses, and you're right, quite a

broad definition of qualified expenses.

CP~IPJ~~ r-1C GARRY: I dontt want to extend it any

further because I think we all understand one another and

I don't want to break the house up in laughter, but'it is a

serio~s ~atter but there could be .a-lot of contin~encies;thati
1

as ~ resul~ of the no-limit proposition that you advanced,

that wo~ld rea:ly be quite ludicro~s, a~d you really, i~

effect -- O~ the basis of the argunent that you advance,

and certainly I'm not foreclosing or prejudging, I will

examine everything rather carefully.

You did make some rather cogent points. There's

no que5~ion about it. It's a very difficult issue. But I

think the bot.ton line is that you really hTould render the

entire mandatory audit of candidates and their conrnittees

that receive pUblic funding a nullity, it. really \vould be

nea~i~gless and I don't think i~ was meant to be at all.

I rea:~v want to thank you ~or tak~ng your tine,

you ar~d !1s. Cu.:-tin 1 and the pa~ience. I ca:-. assure you tha:.

i~'s something that we don't do f=ivolcusly or

co~~e~?~~o_s~y 0= without a hig~ regard for everyone and

everything in the process .

\.;e have given it. a grea~ deal 0: t:-io-..Jght ar. .1

e5 9< cS Group. .ftd. - Court cR~po'tt~t~

(202) 789·0818
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we will have further delibera~io~s and consideratio~an~

reasonable period within which to submit an~' additional

Senator HcGovern or the CO!nr.\i ttee, or you of course, \"o'.lld

feel are relevant, and after that the Conrnission will take

I
fruitful.l

I
I
1

I
i

There may be many points that I can't

There are some that I think were rather

CHAIRMA..~ liC GARRY: So, if_ there's' nc ot-jectio:: fro:T

So, the way we will close this matter out,

colleagues, the Chair would like to allow until the close I

,~ will have the benefit of this transcri~t of t~~~

a~y and all documentation ~~ ~his case.

transpired, including what took place here this morning,

at tohe co"clusiO:1 0: tha::. we ....;ill eithe.::- a::irn or r.:odi:~·

of business May 10th, 1985, a ~eriod within which former

cS ::x cS Group. Ltd.. - Cou'Ct cR~poft~f~
(202) 719·0Bl!

oral presentation, and on ~he basis 0: everything that has

Do you still feel that would be a reasonable time?

have \-lithin which to subnit a::y additional naterials you

H...q. QUIN~: Yes, that's fine.

m••• :r

opening of this hearing, a date of the close of business,

a~d I think you and I discussed inmediately prior to the

!'1ay 10th, 1985.

written information you care, that yO;J feel is relevant,

meaningful and cogent, but I think the exchange was

agree with you on.

to hear from you.

!1r. Quinn, is to -- the Chair wants to alloH you a

deliberation, and I personally think it's been very helpful53 1

2

3

4

S

6

'1

8 'I
91

.1
,J

10 it
Ii

11 II
I,

12 II
I

13

I
14 ;

·1
IS I

I
I

16 II
II

17 II
'Il,

18 Ii
i:

1911
l!
i'

20
I'

II

"

21 Ii
22 II

"

23
Ii
:1

24 !I
Ii
i

25 i

I
I
!

c



S4 1

2

3

4

5

8

9

10 II
11 II
12

13

14

15
11

16

17

18

19
I

II
20 i

I
21

22

23

24

25

,.
56

our determination, our final repayment determination which

has been made.

So, if there's nothing further, that would seem

to conclude our business for today. Once again, thank you

very much.

(Whereupon, the hearing in the above-entitled

matter was adjourned at 11:25 a.m.}
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'1'0:
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SUBJECT:

FEDERAL ELECTION COMMISSION
WASHINGTON, 0 C. 20463

March 3, 1986

FRED EILAND
PRESS OFFICER

ROBERT J. COSTA ~~
ASSISTANT STAFF DI~~
AUDIT DIVISION

PUBLIC ISSUANCE OF ADDENDUM TO THE PINAL
AUDIT REPORT - FRIENDS OF GEORGE MCGOVERN

.~

•
Attached please find the Addendum to the Final Audit Report

on Priends of George McGovern which was approved by the
Commission on February 19, 1986.

Informational copies of the report have been received by all
parties involved and the Addendum may be released to the public.

~ Attachment as stated

CC: FEC Library
fY" RAD

~lic Record
~ Office of General Counsel
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• FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 204&3
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•

ADDENDUM TO THE
FINAL REPORT OF THE AUDIT DIVISION

ON
FRIENDS OF GEORGE MCGOVERN

I. Background

A. Overview

On February 11, 1985, the Federal Election Commission
("the Commission") released the final audit report on Friends of
George McGovern (Wthe Committee"). That report was based on an
audit of the Committee conducted pursuant to 26 U.S.C. S 9038(a)
and included the Commission's initial determination regarding
repayment to the U.S. Treasury. The audit covered the period
September 13, 1983 through July 26, 1984 •

The final audit report, Finding III.A. addressed
the Commission's initial determination that the Committee made
disbursements totaling $92,642.79 for non-qualified campaign
expenses: $15,125.11 for disbursements related to the National
Democratic Nominating Convention; $27,517.68 for undocumented
disbursements; and $50,000 for salary payments to the Candidate.
The Commission determined that the pro-rata portion, $25,104.99
is repayable to the U.S. Treasury.

On June 13, 1985, the Commission made a final
determination reaffirming its initial determination. A Statement
of Reasons in support of the Commission's final determination was
issued as required by 11 C.F.R. S 9038.2(c) (4). On July 10,
1985, a check in the amount of $25,104.99 was received from the
Committee.

This addendum is based on the follow-up fieldwork of
the Committee conducted pursuant to 11 C.F.R. S 9038.l(b) (3)
which states that the Commission staff may conduct additional
fieldwork after completion of the fieldwork conducted pursuant to
paragraph (b) (1) and (2) of this section.

In addition, 11 C.F.R. § 9038.1(e) (4) states, in part,
that addenda to the audit report may be issued from time to time
as circumstances warrant and additional information becomes
available. Such addenda may be based, in part, on follow-up
fieldwork conducted under paragraph (b) (3) of this section.
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The follow-up fieldwork covered the period July 27,
1984 through April 30, 1985, the last day covered by the most
recent report filed with the Commission at the time of the
follow-up fieldwork.

This addendum is based upon documents and working
papers which support each of its factual statements. They form
part of the record upon which the Commission based its decisions
on the matters in the addendum and were available to
Commissioners and appropriate staff for review.

B. Key Personnel

The Treasurers of the Committee during the period
reviewed were:

C.

Ms. Paula M. Kowalczuk

Ms. Mary T. Curtin

Scope

7/27/84 - 1/14/85

1/14/85 - 4/30/85

A.

c

•

The fieldwork included an examination of required
supporting documentation for receipts and disbursements, analysis
of Committee debts and obligations (including winding down costs)
and such other procedures as deemed necessary under the
circumstances to determine whether the Committee received any
matching fund payments in excess of the amount to which it was
entitled and whether any amount of any payment made from the
matching payment account was used for any purpose other than to
defray the qualified campaign expenses of the Committee.

II. Findings and Recommendations

Determination of Net Outstanding Campaign
Obligations (NOCO)

Section 9034.5(a) of Title 11, Code of Federal
Regulations requires that the candidate submit a Statement of Net
Outstanding Campaign Obligations ("NOCO") which contains, among
other items, the total of all outstanding obligations for
qualified campaign expenses and an estimate of necessary winding
down costs within 15 days of the candidate's date of
ineligibility.

Further, 11 C.F.R. § 9034.5(d) requires that a
candidate submit a revised Statement of Net Outstanding Campaign
Obligations with each submission for matching funds payments
filed after the candidate's date of ineligibility, reflecting the
financial status of the campaign as of the close of business on
the last business day preceding the date of submission for
matching funds.
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Section 9038(b) (1) of Title 26, United States Code
states that if the Commission determines that any portion of
payments made to a candidate from the matching payment account
was in excess of the aggregate amount of payments to which such
candidate was entitled under section 9034, it shall notify the
candidate, and the candidate shall pay to the Secretary an amount
equal to the amount of the excess payments.

Finding III.B. of the final audit report addressed the
Committee's financial position with respect to the Candidate's
entitlement to the receipt of matching funds. The Audit staff
verified the Committee's June 15, 1984 NOCO and determined that
the Committee had net outstanding campaign obligations of
$68,467.77 on that date.

An addendum to the final audit report (forwarded to the
Committee on September 25, 1985) contained the results of the
Audit staff's review of the Committee's financial activity
through April 30, 1985, and contained an update of the
Committee's June 15, 1984, NOCO statement using actual expenses
paid in lieu of the estimated winding down costs presented in the
final audit report •

In response to that Addendum, the Committee submitted
additional documentation which resulted in changes to the amounts
contained in the NOCO statement and the Apparent Non-Qualified
Campaign Expenses presented at Finding II.B. Specifically, the
Committee submitted documentation for additional winding down
costs beyond April 30, 1985 as well as adequate support for a
disbursement which was previously undocumented.

In addition, disclosure reports were reviewed through
October 31, 1985 to determine whether the Committee reported any
disbursements which could be includable as additional winding
down costs.

An amended NOCO statement reflecting the changes noted
above appears below•
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Friends of George McGovern
Statement of Net Outstanding Campaign Obligations

as of June 15, 1984
(Prepared by Audit staff)

':;:r

VI'

•

Assets
Cash in Bank

Accounts Receivable

Non-qualified campaign
expenses 3/16-6/15/84

. Total Assets

Liabilities
Accounts Payable for
Qualified Campaign Expenses

Winding Down Costs 6/16/84­
10/31/85 (Salaries, Overhead,
Supplies, Legal Fees, etc.)

Fundraising Expenses through
9/11/84

Total Liabilities

Net Outstanding Campaign
Obligations-Deficit

($ 5,899.08)

64,610.65 ~/

29,387.39 R/

$85,250.24 9./

55,911.18 g,/

33,815.97 !A/

$ 88,098.96

(174,977.39)

( 86,878.43)

• 5#./

~/ This amount is comprised of a $48,269.00 matching fund
certification of 7/6/84, offsets to operating expenditures
totaling $16,187.34 and interest of $154.31.

B/ This amount is included to ensure that only the amount of
post-ineligibility qualified campaign expenses is used to
calcul~te the candidate's remaining entitlement to matching
funds.

£/ This amount does not include $18,020.35 in non-qualified
campaign expenses paid by the Committee from 6/16 - 9/11/84.
A pro-rata repayment is requested for the amount paid from
7/27 - 9/11/84. (see Finding II.B.) The Commission's
Statement of Reasons requested repayment for the amount paid
from 6/16 - 7/26/84.

~/ This amount does not contain any estimate for post 10/31/85
winding down costs. Any estimate provided by the Committee
will be considered in the calculation of the Candidate's
remaining entitlement •

The Committee made fundraising disbursements totaling
$23,979.69 after 9/11/84. However, these were not included
as winding down costs because the incurrence of these costs
was not necessary to satisfy debts for qualified campaign
expenses.



•

,.,..

- ---- -------~----

5

Our review of the Committee's deposits indicated that
for the period June 16 through August 7, 1984 the Committee
received $50,044.23 in contributions from individuals and
interest income. After applying the 8/7/84 matching fund payment
of $16,699.01, and the individual contributions and interest
noted above, the Committee had a remaining entitlement of
$20,135.19. In addition, for the period August 8, through
September 11, 1984 (the date of receipt of the matching fund
payment certified on September 6, 1984) the Committee received
$17,917.97 in contributions from individuals and interest income.
Therefore, it appears that the Candidate had entitlement to
matching funds of only $2,217.22 of the $24,960.08 payment
received on September 11, 1984 and had no entitlement to matching
fund payments received subsequent to September 11, 1985.

The amount of matching fund payments in excess of the
amounts to which the Committee was entitled are:

•
Date Paid

September 11, 1984
October 9, 1984
November 2, 1984
December 11, 1984

Total

Amount in Excess
Entitlement

$22,742.86 1/
8,665.00
3,722.99
5,310.00

$40,440.85

•

Based on our review of the Committee's financial activity
through October 31, 1985, it is the opinion of the Audit staff
that the Committee received $40,440.85 in matching fund payments
in excess of the amount to which it was entitled.

Conclusion

On February 19, 1986, the Commission made an initial
determination that $40,440.85 be repaid to the U.S. Treasury
within 90 calendar days of receipt of this addendum in accordance
with 11 C.F.R. § 9038.2(d) (1).

B. Apparent Non-Qualified Campaign Expenses

Section 9038(b) (2) (A) of Title 26, United States Code
states that if the Commission determines that any amount of any
payment made to a candidate from the matching payment account was
used for any purpose other than to defray the qualified campaign
expenses with respect to which such payment was made, i~ shall
notify such candidate of the amount so used, and the candidate
shall pay to the Secretary an amount equal to such amount •

1/ This is the amount received ($24,960.08) minus the amount to
which the Committee was entitled ($2,217.22).
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The Commission, in a Notice of Proposed Rulemaking
published in the Federal RtXigter on June 28, 1984, set forth a
pro-rata formula whIch wou ase repayments for non-qualified
campaign expenses on the proportion of federal funds to total
funds received by the candidate. The text of the regulation and
the Explanation and Justification were published in the Federal
Register on August 22, 1984 and transmitted to Congress. On
March 5, 1985 revised regulations were resubmitted for
publication. The proposed regulations were before the Congress
for 30 legislative days as of May 20, 1985, and approved by the
Commission for publication in final form on June 11, 1985.

The formula and the appropriate calculation with
respect to the Committee's receipt activity is as follows:

Total Matching Funds Certified Through Date of Ineligibility (3/15/84)2/
Numerator + Private Contributions Received Through 3/15/84

•

·n
$ 209,337.38 ~.270987

($209,337.38 + $563,161.69)

Thus, the repayment ratio for non-qualified campaign
expenses is 27.0987'.

Section 9032(9) of Title 26, United States Code
defines a qualified campaign expense as a purchase, payment,
distribution, loan, advance, deposit or gift of money or anything
of value incurred by a candidate, or by his authorized committee,
in connection with his campaign for nomination for election and
neither the incurring nor payment of which constitutes a
violation of any law of the United States or of the State in
which the expense is incurred or paid (emphasis added).

Section 9033.11(a) of Title 11, Code of Federal
Regulations states that each candidate shall have the burden of
proving that disbursements made by the candidate or his or her
authorized committee(s) or persons authorized to make
expenditures on behalf of the candidate or committee(s) are
qualified campaign expenses as defined in 11 C.F.R. § 9032.9.

In addition, the Commission's Regulations under 11
C.F.R. S 9033.11(b) contain the documentation requirements
regarding qualified campaign expenses.

•
On March 23, 1984, the Commission determined that toe date
of ineligibility under 11 C.F.R. § 9033.5(a) for Senator
George McGovern was March 15, 1984 •



•

./"

•
r

•

7

A review of the Committee's disbursements made
from July 27, 1984 through September 11, 1984 disclosed that the
Committee made $6,934.61 in additional disbursements for
convention-related expenses. In addition, adequate supporting
documentation was not present in the Committee's records for
$2,612.54 in disbursements made during the period.

As noted above, the Committee's response to the
September 25, 1985 Addendum included documentation to support one
disbursement for $1,500.00 which was previously undocumented. No
documentation was presented concerning the convention-related
expenses or to support the remaining undocumented disbursement of
$1,112.54. 1/

Conclusion

On February 19, 1986, the Commission made an initial
determination that the amount, $6,934.61 of convention-related
disbursements and $1,112.54 of undocumented disbursements, be
viewed as non-qualified campaign expenses and the pro-rata
portion, $2,180.67 ($6,934.61 + $1,112.54 x .270987 be repaid to
the u.s. Treasury within 90 calendar days of receipt of this
addendum in accordance with 11 C.F.R. § 9038.2(d) (1) •

1/ The Committee maintained only a cancelled check. No
additional information was made available to document the
disbursement, and thus establish whether the disbursement
was made "in connection with" the Candidate's campaign for
nomination •




