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WASHINGTON, D.C. 20463

MEMORANDUM
TO: Rosemary Smith
Acting Associate General Counsel
FROM: Office of the Commission Sccretary ZL/",@
DATE: July 9, 2003

SUBJECT:  Ex Parte Communication regarding
Advisory Opinion 2003-17

Attached 1s an email received by Chair Ellen Weintraub from Christopher J.
Christie, United States Attorngy, District of New Jersey.
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July 9, 2003
Ms. Blen Weintranb
Cratreian
Federd) Blection Commission
YOy B Street, MW,
Washington, D.C. 20403

Re: Draft Advisory Opinion 2003-17
Dear Madome Chairwoman:

I'his letter represents a comment on the above Draft Advisory Opiriion, issued by the
Federal Election Conmmission ("F.E.C.") on July 3, 2003, This Draft Opinion w as {ssucd in
response o a request by counsel for James Treffinger for an interpretation of 2 US.C. 44304, to
determine whether he may use surplus campaign funds Lo pay for bis legal defensein a federal -
corruption case brought in New Jersey. Mr. Treffinger has pled guilty to conspiring to hinder a
fcderal investigation into his conduct as Essex County Executive and 1o commission of maik
fraud to defraud the County of Essex and its citizens of money, property and the h_nneét services
o "M Treffinger and two Essex County employees, R

The Draft Opiniou correctly concluded that Mr. Treffinger's legal fees arg personal
cxpenses, incurred irrespective of his campaign, because his crivunal acts were r:on-umm.dm his
capacity as County Executive and constituted an abuse of that position of public trust, In making
this determination, the FEC observed that "legal expeuses” are not a per se personal useof
campaign (inds, but must be examined on a case by case basis to detenmine whether t_t_lé'kxpmsc
arose irrespective of the candidate’s election campaign. The FEC nightly determ inmﬂht@t—th:: '
charges against Mr. Treffinger arose from his wrongdoing as a county official, or from uetivities
mterlwined with such wrongdoing. Abseat his abuse of that position, the fraud and extértion
eould not have occurred. '

This determination is entirely consistent with the FEC's prior decisions regarding legal
cxpenses and with the statutory language of 2 U.S.C. § 439a. Prior advisory opmiuns'_ﬁév_ﬁ_ only
srdressed payment of legal fees resulting from civil or public relations matters that dirécily arose
(rom the candidate's campaign. See Advisory Opinion 1995-23 (dealing with a $3,000 {&gal bill
for resolving a civil dispute over removal of signs during a campai gn); Advisory Opinion 19%7-
12 (addressing bills for legal and public relations work necessitated by the indictment of an office
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. bt ldef\giosaﬁ':cnd) “Advisocy Opinion 1998-1 (addressing legal bills for crafting responses (o
© mediv allégations arid s House Ethics Inquiry into the improptiety of a congressman's offictal

- nductfs Ceramlysths Virrespective” standard has never been applied to permit a former
cendid 19 surplus campaign fonds to pay for legal representation of that candidale in a
gmggjp "¢‘é¢:1iﬁg';ﬁ'ln_en't11e proceeding established both the cardidate's malfeasance in local

B pubiic: dfﬁc

aid the illegality of certain of the surplus campaign funds in question,

.

Hogn ‘this application of the "irrespective test” i5 sound public policy. It tracks the
sty g;,tifbn hetween criminal and civil charges, Civil charges may be brought by

uil; and s niay be an appropriate way to resolve disputes over campaign activities
ting of sipgns and the accuracy of campajgn materials. In contrast, criminal charges
Y brought by the government, and such charges are subject 1o 4 high standard of proof,
K -é;iti_’_\ﬁ? Beced arily involve a publie/societal victim. Any view that such charges are part of

i1

‘the ordingn .jiqﬁiﬁéé{,process or are otherwise politically motivated is ektremely cynical, at best.

. Heed ;
e

fost impértanily, the foundation of any eriminal charge 1z that an Individual 1s not

- angage:s ;_r;;_;ﬁéi_ig'yx.} adtjvity but in 1llegal aclivity. Attempting to characterize criminal activity
L asmootivdled Dya campaign or in furtherance of a campaign does not make it campaign activity.
Addsougt ‘Praffingers actions vividly illustrates this principle, it would be true regardless of

rcnm \hl'j'é;hargcs alleged. Candidates should never expect to provide for their

e énse by alleging that they acted in furtherance of their political campaigns.

L iR My, fundrdising and reporting violations are fundamentally different from extortion

7 nd frang: THe 1ogal expenses of any individual who engages in such activities must be personal.
7 necording to his plea, conspiring to hinder federal investigation and commission of mail fraud
Coavere B Mr. Treffinger's modus operandi in thal position, and constitnied criminal

- wierelic hiz:dotics to Fssex County for which he would have been legally accountable

o epandle is'fedéral campaign. Therefore, the F E.C. correctly concluded that Mr. Treffinger
- schouldinpt be peet itted o use his campaign funds in defense of these charges, and we

o reapectuil redfiest that the Advisory Opinion be issued without amendment.

Very truly yours,

CHRISTOPHER J. CHRISTIE
Unitgd States Atterney
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By: CAROLINE A. SADLOWSKI
Agsistant U.S. Attomey

Of Counsel: CRAIG DOCNSANTO
Director, Elections Crimes Branch
Public Integrity Section
Criminal Division
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