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Acting Associate Genera! Counsel
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Assistant General Counsel Ll

SUBJECT:  Bauer for President 2000, Inc. Submission (Lﬁ%&%@)

L. Background

Om May 22, 2002, Bauer for President 2000, Inc., (“Committee™) submitted a
document for the Comrnission’s consideration during its Open Session Meeting on May
23,2002. Attachment 1. The Committee casts the document not as an intention to
submit additional factual evidence, but as an effort to respond to material that is presently
in the record,

A committee has 60 days from the date that it receives the Preliminary Audit
Report to submit a response for the Commission’s consideration, 11 C.E.R.
§ 9038.1(c)(2). The response may include lega! and factual materials disputing or
commenting on the proposed findings in the Preliminary Audit Report. 1d ltis
important that a committee file all materials and comments during thus 60-day period
because there are no provisions in the regulations that permit a committee to submit
additional materials (or comments on the materials in the record) after the 60-day period,
but prior to the Commission’s consideration of the Audit Report. The Commission will
consider legal and factual materials that are timely submitted, 11 C.E.R. § 9038.1(d)(1).

Bauer for President 2000, Inc., had 60 days to respond to the Preliminary Audit
Report. In fact, the Committee used 75 days to respend 1o the Preliminary Audit Report
because it was granted an extension of time of the regulatory maximum of 15 days to
respond. 11 C.F.R § 9038.4(c). Although the Commission-approved Audit Report raay
include issues that were not addressed in the Preliminary Audit Repert, 11 C.F.R.

§ 9038.1{d)(1), the findings in the Committee’s Audit Report are the same findings
included in the Committee’s Preliminary Audit Report. Therefore, the Committee has
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had ample opportunity to address the issues. Considering the Committee’s response at
this stage of the process is unfair to the other committees that were able to frame the
issues and submit their comments within the 60-day time frame. Accordingly, the Office
of {eneral Counsel recommends that the Commission not consider the Committes's
document submitied on May 22, 2002,

11. Recommendations

The Office of General Counsel recommends that the Commission:

1} Not consider the Bauer for President, Inc., response submirtted on May 22,
2002; and

2) Approve the appropriate letter notifying the Committee.

! The audit report does not include any repayment determinations. Therefore, the Committee
cannot submit any additional responses in the audit context, If any matters arising out of the audit are
referred to the Office of General Counsel for enforcement, the Commities may submil a response in that
context. 11 CER 511116,
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Re:  Bauer for President 2000, Inc. = 3
=3

Dear Mr. Mason:
I am writing to respond to questions raised by scveral Cormmissioners duning the

consideration of the abuve releicnued uatter at the span meoting on May 16, 2002. 1 da not
intend to submit additicnal factuzl evidence, but to respond on the basis of material presently in

the record.

Donor List (List Exchanpe)

The Audii Staff argues that the list exchange between Cwr and the Comminee did not
meet the requiremems of AO 1981-44, which approved list exchanges between political

commuirtess. This is incorrect.

AD 1581-46 addressed a wide range of list exchanges.

Two commerciatly acceptable ways of paying for the use of
another organization's mailing list are 1) for the user 10 pay the list
owrler a fee determined by the market's view of the value of the
list; and 2} for the user to exchange names of corresponding value

with the list owner. The cachange may be s direct exchange of the
same number of names, a multiple vse of a smaller number of

names or seme other variation which the parties believe is an

exchange of equal value.

Al 1981-46 specifically approved the type of exchange in which CWF and the
Committee engaged. !
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The Commission concludes, based on its réspanse to your first
question, that a current usc of names in exchange for a futurg yse
of the names of another political commitiee does not resuit in a
contribution within the defininon of 2 U.5.C. 55 43 {8 A).

The Audit Staff contends that CWF made a contribution 1o the Comminee because “as of
Vay 2001™ the Committec had used CWF's list more umes than C'WF had used the
Committee’s list. The Audit Staff's analysis has several flaws,

As the Committee noted iz its response to the preliminary wudil 1eport, saleulation of the
commercial reasonableness of the exchange must be judged at the time of the exchange. Arthe
time of the exchange CWF gave the Committes ils cxisting Het for unlimitad pse during a limjted
period of ime and the Committee promised CWF the list the Committee would develop during
the campaign for unlimited use, in perpetuity. CWF gave the Committee a list of 87,013 names
that rented for $115 per thousand names, and CWF and the Committee expected CWF 10 receive
an equal if not greater number of names with an equal or greater value. CWF and the Commiitee
estimated the potential value of the names correctly because, according to the Audit Dvision,
the Committee’s list rents far more than CWF’s list; however, because of the candidate’s lack of
success, the number of names fell below the number CWF and the Committee expected the
Committee to provide. The Audit Staff concludes that * the exchange was not of equal value
according to industry standards™ but the failure of the Committee to generate during the
campaign the number of names the parties expacted it to generate does not show that the
exchange was not commercially reasonable when it took place, i.e. when the gxchange
apresment was made.

In the Final Audit Report, the Audit Staff rejects the Committee’s contention that the
question of the commercial reasonsahleness of the exchange must be evaluated as of the tithe of
the exchange:

Counsel is correct in stating that the Audit staff made no effort to
determine the “value™ of the "future™ use of the names cxpected to
be generated by the Commirntee Such an effort could never
produce a reliable result... The Audit staff analyzed only the facts
as they existed and concluded the sxchanpge between the
Committee and CWF was not equal and resulted in an excessive
contribution.

But the facts analyzed by the Audit staff are not the facts that existed at the time the
exchange was made. They are the facts that existcd after the campaign had snded. They do not
answer the question that the |aw requires the Commission to answer: Was the exchange

! AD 1981-46 makes clear that “future use” includes names that are not on the list now,
but will be developad in the future.” Assuming the exchange of names, gither current or future,
represents the normal and usual charge for such use, it is permissible for the Commirtes 1o
exchanpe names...”

3. ATTACHMFNT
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commercially reasonable at the lime it was made? AQ 19581 46 supports the Commitiee’s
analysis. 1t anticipales that an expected “future use” may nol ascur, but it does not conclude, as
does the Audit staff, that a failure to develop the expected pumber of names to exchange must
inevitably result in a conmbution.

“If that future use daes not oceur for any reason a contribution may
result depending on the circumstances of the particular situarion”
(emphasis supplied).

The Audit staff’s approach produces an unsupportable resulr. Persons exchanging a list
for the future use of another list, regardless of the commercial reasonableness of the exchange at
{he time it 35 made, will have made ot received a contribution unless the nuntber of names on the
future list is exactly equal to the names and uses of the exchanged ist. Had the Committee had
greater suceess and made available to CWF for use in perpetuity a list of 100,000 names, the
‘Audit ctaff would under its approach have had to charge the Commutiee with a contribution 1w
CWE and sought repayment of the federal portion of the funds contributed. :

The Audit staff also fails, in assessing the alleged “contribution” between CWF and the
Committee, to take into consideration the difference in value between the Comminee’s right to
CWE’s list for a limited time and CWF's right to the Committee’s list in perperuity, a point
noted by the Commission at the Open Meeting. The Audit staff stopped counting CWF"s use of
the Committee's list an May, 2001.

Rental of Dogor List

As with the prior issue, the Committee's activity here was approved explicitly by the
Commission in an Advisory Opinion. The Audit sta{f concedes that the Commission allows
political committess to Tent their mailing list if the list was developed by the political committee
in the norma) course of its operations primanily for its own use rather than as an item to be sold
{0 others as part of a campaign fundraising activity. The Audits staff s objection to the
Lransaction herc is its contention that the donor fils was nnt developed for the Committee’s own
ase, but rather as an item to be sold 10 others as a campaign fundraising activity.

The Audit staff nates in the Final Audit Report that on the same day the Committee
received $70,000 from Lukens it received $1,969,127 in its first matching funds payment. Te
obtain this amount of matching funds, the Committee had raiced at least that amount from
contributors, primarily, if not exciusively, by the use of its mailing list. The Audit staff'
conclusion that the Commnittee’s primary reason for developing the mailing list was not to obtain
millions of dollars of contributions through direct mail, but to “sell” the list once for $70,000 is,
to put it mildly, unreasonable.

ATTRCTIZNT
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If you have any questions concerning this matter, please do not hesitate to contact the
undersigned.
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cc.  Mr. Lawrence Norton N _/ v/ \ _
Mr. Karl I. Sandsttom \
Mr. Danny L. McDonald
Mr. Bradley A. Smith
Mr. Scent E. Thomas
Mr, Michael E. Toner
Mr. Robert J. Costa
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