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The Audit staff agrees with Counsel that the regnlation does not make a
distinction between jointly held bank accounts and other types of jointly held assets.
However, rather than looking to other precedents, we have concluded that ne distinction
1s mtended for the purpose of defining personal funds that a candidate may use in his
campaign. The 1981 agenda document was primarily a discussion of the problem of
loans made to the candidate where the lending institution requires the spouse’s signature
cither because the collateral is jointly owned or for other reasons. Under the regulation at
the time. such a signaturc requirement could have been read to create a contribution from
the spouse even 1l the candidate’s interest in the coilateral was less than or equal to the
amount borrowed. The agenda document recommended that a rule making be instituted.
The result of the ensuing rule making was some changes to the then existing 11 CFR
116.10¢{b} and the addition of section (b)(3) that lays out the rule for jointly held assets.
That regulation was promulgated in 1983,

Neither the Regulation nor the Explanation and Justification (E&J)' (Attached)
makcs any mention of treating assets in the form of balances held in joint bank accounts
any differently than any other jointly held asset. The lack of any distinction in the
regulatory history Jeads the Audit staff to conclude that no such distinction was intended.
Finally, although it does not carry any regulatory weight, the Campaign Guide Jor
Candidates and Commitiees not only does not suggesi any such distinction, it provides as
an example of a jointly held asset, a checking account.

Making the suggested distinction also appears to complicate g situation that on its
face is very straightforward. Under the plain wording of the Regulatton all jointly held
assels are treated consistently. By creating different classes of jointly held assets, the
issuc of conversion of one type of asset to another comes into play. For example, jointly
held real estate that is sold and the procecds placed in a jointly held bank account. The
asset may well have been jointly owned at the time the candidate began his campaign, but
only 5% of the value would be available to the candidate when the asset was real estate.
Once converted to cash and placed in a joint account, under the suggested interpretation,
106)%% of the value would be avatlable to the candidate.

The two enforcement matters cited by the General Counsel both reference Agenda
Document #81-181 and werc before the Commission February 1988 and March 1995,
respectively,

In light of the forgoing discussion, the suggestion put forth in the legal analysis
has not been incorporated into the audit report pending Commission consideration of the
1S5UC,

The Explanaiion and Justificanon (48 FR 19021, April 27, 1983) mentions three situations that
prompled revisions w the regulations; onc involved the drawing of funds from assets such as Jointly
held bank accounts. What resulted was a revision that added subsection (3} to the “persanal funds®
definition at 11 CFR §110.10{b). Subsection {3) permics a candidate to use the full value of his or her
share ol assets jointly owned with a spouse without the spouse being considered a contributor. 1f there
5 0o ustrument of conveyance indicating the candidate’s nwnership share, then the 0% rule prevails.




Recommendation

The Audit staff recommends the feport be approved as proposed by the Audit
Division,

Tt is requested that this matter be placed on the Open Session agenda for May 186,
2000. If you have any questions, please contract Brenda Wheeler or Thomas Murthen at
extension 1204,

Attachimoents:

Proposed Audit Report on Bauer for President 2000, Inc.

Legal Analysis, dated May 6, 2002

Agenda Document #81-181

Explanation and Justification for 11CFR 110.10 (b} (48 FR 19021, April 27, 1983)
Coemmitiee's Response to the Preliminary Audit Report




FEDERAL ELECTION COMMISSION

WWOARLNEITO N, T 0 20406

REPORT OF THE AUDIT DIVISION
ON
BAUER FOR PRESIDENT 2000, INC.

1. BACKGROUND

A AUDIT AUTHORITY

This report is based on an audit of Bauer for President 2000, Inc. (the
Committee). The audit is mandated by Section 9038(a) of Title 26 of the United States
Code. That section states that “After each matching payment period, the Commission
shall conduct 4 thorough examination and audit of the qualified campaign expenses of
every candidate and his authorized committees who received payments under section
90377 Also, Section 903%b) of the United States Code and Section 9038.1 (a)(2) of the
Commission’s Regulations state (hat the Commission may conduct other examinations
and audits from (ime to time, as it deems necessary.

In addition to examining the receipt and use of Federal funds, the audit
seeks to determine 1f the campaign has materially complied with the limitations,
prohibitions, and disclosure requirements of the Federal Election Campaign Act of 1971
{the Aet), as amended.

B. AUDIT COVERAGE

The audit covered the period from the Committee’s inception, February 4
1999 through May 31, 2000. The Committee reported an opening cash balance of $-0-;
totail receipts of 516,374,904 total disbursements of $16,027,417: and a closing cash
balance of 540,207, In addition. a limited review of the Committee’s disciosure TepOrts
filed through December 31, 2001 was conducted for purposes of detlermining the
Committee’s matching fund entitlement based on its financial position.

C, CAaMPAIGN ORGANIZATION

The Commitles maintains its headquarters in Arlington, VA. The
Treasurer was Constance G. Mackey from February 4, 1999 until May 19, 1999, The
current Treasurer, Francis P. Cannon, was designated May 20, 1999,




The Committee registered with the Federal Election Commission {the
Commission) on February 4, 1999 ay the pnncipal campaign committee for Gary L.
Baucr. candidate for the Republican Party’s nomination for the office of President of the
United States. During the audit period, the Committec maintained depositories in
California, Towa, Louisiana, New Hampshire, Virginia and Washington, D.C. To handle
its financial activity the Committee utilized 13 bank accounts. From these accounts the
Commiitlee made approxitnately 3,974 disbursements. In addrtion, the Committee
received approximately 147 000 contributions from 39,000 contributors. These
contributions totaled approximately $7,510,000,

Mr. Bauer was determined el gible to receive matching funds on May 27,
1999, The Cornmittce made 20 requests for matching funds and received $5,052,748
from the United States Treasury. This amount represents 30% of the $16,890,000
maximum cniitlement that any candidate could receive. For matching fund purposes, the
Commission determined that Mr. Bauer's candidacy ended on F ebruary 4, 2000, the date
he publicly announced hjs withdrawal. On March 1, 2001, the Committee received 115
final matching fund payment 1o defray qualified campaign expenses and to help defray
the cost of winding down the Camparyn,

D. AUDIT SCOPE AND PROCEDURES

n addition (o a review of expenditures made by the Committee to
determine if they were qualified or nan-gualified campaign expenses, the audit covered
the following general categories:

L. the receipt of contributions from prohibited sources, such as those
from comporations or labor organizations (see Finding ILA.2. and
Finding ILE.);

Fd

the receipt of comributions or loans in excess of the statutory
limttations {see Finding ILA1.. 3. and 4.;

3. proper disclosure of contributions from individuals, political
committees and other entities, 1o include the itemization of
contributions when required, as well as, the completeness and accuracy
of the informatien disclosed {see Finding I1.C.),

4. proper disclosure of disbursements ncluding the itemization of
disbursements when required, as well as, the completeness and
accuracy of the information disclosed (see Fmding I1.D.);

5. proper disclosure of campaign debts and obligations (See Finding
I.Cy,

6. the accuracy of total reported reeeipts, disbursements and cash
balunces as compared to campaign bank records (sce Finding 1L.B.};




7. adcquate recordkeeping for campaign transachions;

8. accuracy of the Stalement of Net Qutstanding Campaign Obligations
filed by the Committee to disclose its financial condition and to
cstablish continuing matching fund entitlement {see Finding OL.A.);

9. the Committee’s comphance with spending limitations; and,

1G. other audit proccdures that were deemed necessary in the situation (see
Finding ITL.B.)

As part of the Commission’s standard andit process, an inventory of
campaign records was conducted prior to the audit fieldwork. The inventory was to
determine il the Committec’s records were materially complete and in an auditable state.
Based on a review of the rceords, fleldwork commenced immediately,

Unless specifically discussed below, no material non-compliance was
detected. 1t should be noted that the Commission may pursue further any of the matters
discussed in this report in an enforcement action.

IL ALDIT FINDINGS AND RECOMMENDATIONS — NON-REPAYMENT
MATTERS

A. APPAREXNT IMPERMISSIBLE CONTRIBUTIONS

Seetion 431(8){ AN} of Title 2 of the United States Code states in part,
that a contribution includes a gift, subscription, loan, advance, or deposit of money or
anything of valuc for the purposc of influencing a Federal election.

Section 441a(a)(1)(A) of Title 2 of the United States Code states, in part,
no person shall make contributions to any candidate and his authorized committees with
respect 1o any election for Federal office which, in the aggregate, exceed $1,000.

Section 441a(a)(2)(A) of Title 2 of the United States Code states, in part,
no multicandidate political committee shall make contributions to any candidate and his
authonzed conmmittees with respect to any election for Federal office which, in the
agygrepate, exceed §5,000.

Section 100.7{a)(1)i}A) and (B} of Title 11 of the Code of Federal
Regulations states in part, that a loan, which exceeds the contribution limitations, shall be
unlawful whether or not it is repaid. A loan is a contribution at the time it is made and is
a contribution (o the extent that it remains unpaid. The aggregate amount loaned to a
candidale or commitiee by a contributor, when added to other contributions from that

individual to that candidate or committee, shall not exceed the contribution limitations set
forth at 11 CFR part 110.




Section 100.7(a){ 1 )it} A) and {B) of Title 11 of the Code of Federal
Regulations provides, in part, any poods or services without charge or at a charge which
15 less than the usual and normal charge for such goods or services is a contribution. If
goods or services are provided at less than the usual and normal charge, the amount of the
in-kind contribution is the difference between the nsual and normal charge for the good
and services at the time of the contribution and the amount charged the political
commitiee. Usual and normai charge for goods or services means the price of those
goods in the market frorm which they ordinarily would have been purchased at the time of
the contribution.

Section 100.7(a}(2) of Title 11 of the Code ol Federal Regulations stales
the entire amount paid to attend a fundraiser ot other political event and the entire amount
paid as the purchasc price for a fundraising item sold by a political committes is a
contribution,

Scetion 110.10(b) 1) and (3) of Title 1] of the Code of Federal
Regulations defines persanal funds of the Candidate e mean any assets which, under
applicable state law, at the time he or she beeame a candidate, the candidate had legal
night of access 1o or conlrol over, and with respect to which the candidate had either legal
and rightful title or an equitabie interest. A candidate may use a portion of assets jointly
owned with his or her spouse as personal funds. The portion of the Jointly owned assets
that shall be considered as personal funds of the candidate shall be that portion which is
the candidate's share under the mstrument(s) of conveyance or ownership. If no specific
share is indicated by an instrument of conveyance or ownership, the value of one-half of
the property used shail be considered as personal funds of the candidaie,

Sections 9035.2(a)(1) and {c) of Title 11 of the Code of Federal
Regulations state. no candidate wha has accepted matching funds shall knowingly make
expenditures from his or her personal funds, or funds of his or her immediate family, in
connection with his or her campaign for nomination for election to the office of President
which exceed $50,000, in the ageregate. This section shall not operate to prohibit any
member of the candidate's immediate family from contributing his or her personal funds
to the candidate, subject to the limitations of 11 CER part 110, The provisions of this
section also shall not limit the candidate's hability for, nor the candidate's ability to pay,
any repayments required under 11 CFR part 9038. If the candidate or his or her
committee knowingly incurs cxpenditures in excess of the himitations of 11 CFR
110.8(a), the Commission may seek civil penalties under 11 CFR part 111 in addition 10
any repayment detcrminations made on the basis of such excessive expenditures. For
purposes of this section. personal funds have the same meaning as specified in 11 CFR
11020,

Section 441b{a) of Title 2 of the United States Code states, in part, that it
is unlawful for any corporation to make a contribution or expenditure in connection with
any clection to federal office and that it is unlawful for any candidate, political committee
or any other person knowingly to accept or receive any centribution prohibited by this
section,




l Donor List

The Candidate formed Campaign for Working Families PAC
(CWF) in 1996. CWF registered as a political committes with the Commission in
November 1996 and qualified for multicandidate status in August 1997, During the 2000
election cycle, CWF reported 52,728,839 in receipts. CWF maintains a donor list and
markets the list in the SRDS Direcr Marketing List Source, According to the December
1998 through December 1999 issues, CWF’s donor list, which consists of 137,120 doners
and responders, rents for $115 per 1.000 names with a minimum order of 5,000 names.
The publication identifies the list manager as Pinnacle List Company.

On January 3, 2000, the Committee received $70.000 from The
Lukens Cook Company {Lukens).! A written agreement, dated December 30, 1999,
signed by representatives of the Committee and Lukens stipulated that for compensation
of $70,000 Lukens had “exclusive rights to market, rent or exchange the complete Baver
for President donor file either in part or in otal,” for a period of & 1/2 months starting
January 13, 2000 through Qctober 1, 2000. The complete file, according to the
agreement, consisted of 63,281 donors and 20,000 non-donors. The agreement also
granted CWF (through the Committee) “five full uses™ of the donor file duning a specific
time period to “fulfill its exchange obligation to Campaign for Working Famities.”
(Emphasis added).

The agreement, at item 6, references a prior agreement. It states,
“'per prior agrecment, at the termination of this agreement, on October 1, 2000, Lukens
shall retain 2 permanent joint ownecrship right to that portion of the Bauer for President
donor filc that did not originate as donors to Campaign for Working Families.”
(Emphasis added). This language indicates that the Commirtee had access o a CWF
donor file.

Other than a payment representing the purchase of campaign
materials and equipment?, the Committee did not make any additional payments to CWF.
Further, the Committee has not reported any debt owed to CWF refative to this
transachion even though it is apparent from the language in the agreement that an

obligation extsted at some point in time,

On November 15, 2000, the Audit staff issued a written Tequest for
mformation and documentation concerning the Committee’s “exchange obligation™ to
CWF. The Committec did not respond (o this mnquiry. The matter was then addressed at
the exil conference. Committee representatives stated they were contmuing to gather
information and werc not prepared to respond. Further, the Committee did not submit

I.nkens also served as one of the Committee's dircet mail vendors, During the andit period, the
Commines paid Lukens $258,699 for direct mail service,

A donar list was not part of this purchase.




any documentation during the response period subsequent to the exit conference.” Asa
resuli, on March 8. 2001, the Audit staff requested subpoenas and mterrogatories be
1ssued to the Committee, CWF, Lukens and the Pinnacle List Company (Pinnacle). The
Commission approved the subpoenas and interrogalories on April 5, 2001,

The entities were asked to preduce documentation and/or answer
questions relative to the CWF mailing list made available to the Commitice. In response,
the Commitiee and CWF provided an exchange agreement. Under the agreement
Pinnacle coordinated use of CWF's file {by the Committee) and kept the exchange
hstory. The Committee received a complete copy of CWF’s donor (87,013) and non-
donor (51,507} files. The first use oceurred on Febriary 5, 1999, In exchange, the
Committec would provide CWF with a complete copy of its donor and non-donor files at
the end of the campaign. When the Committee wanted to use the CWF files, it submitted
a “request to mail form™ accompanied by a copy of the mailing. Upon approval by CWF,
the Commitice pulied “selects™ from its copy of the CWF files and provided the output
counts to Pinnacle. Finally, all CWF names remained the sole property of CWF, any and
all Commiittee names remained the property of the Committee,

The provision of a maiiing list al less than the usual and normal
charge is an in-kind comiribution within the meaning of 11 CFR §100.7¢a)1 )i} A).
Furthermore. in Advisory Opinion 1981-46 the (ommission addressed iist exchanges and
determined. “if the exchange of names is of equal “vaiue’ according to accepted industry
practice, the exchange would be considered full consideration for services rendered,
Thus, no contribution or cxpenditure would result and the transaction would not be
reportable under the Act.™ The Commission also took the position that, “when the
Committee provides names to another political commitiee in exchange for its own future
us¢ of a corresponding number of names which are of equal value, that this constitutes an
arms (sic) length business transaction between the committees and is not a reportable
contribution under the Act”

According lo Pinnacle, the list ranager for both the Committee
and CWF, the Committes used the CWF files 22 times during the period February 5,
1499 through February 28, 2000, for an aggregaie mailing of 957,338 names. Therefore,
in erder for the exchange to be considered equal and not result in a contribution by CWF,
the Commiltee would have to make available (to CWF) use of “pure” Committee donor
fiie names (i.c., names not inciuded in CWF's donor and non-donor files at the time
CWF's list was obtained by the Committce) that, based on the number of CWTF uses, in
the aggregate, had value equal to the value of the 957,338 names uscd by the Committee.

CWF provided documentation that demonstrated “in exchange” it
used the Committee's donor file, consisting of 25,547 names, atotal of 8 times during the

Committees arc provided fen business days subsequent to an exit conference to provide
documentation relative t potential audrt findings, The Commitiee did not avail itsclf this
UpROTtunity 1o respond to any maner discussed af the exit conference.

Selects are characteristics that identity sepments or subgroups within a list,
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period June 2000 1o February 2001 for an aggregate mailing of 174,501 names. As of
May 2001, the Commitiee’s exchange obligation to CWF was 782,837 names {957,338 -
174.501).

According 1o industry sources, CWF rents its mailing list for $115
per 1,000 names (minimum of 5,000 names). The Committee rents its mailing list for
$130 per 1,000 names. Therefore, the fair market value that an entity would pay for the
use 0f 957.338 names from CWF's donor files would be $110,094 {957,338/ 1,000 x
$115). Likewisc, the fair market vatue that an entity would pay for the use of 174,501
names from the Commitiee’s donor fles would be $22,685.

The preliminary audit report stated that it was the opinion of the
Audit staff that the “exchange™ between CWTF and the Committee did not represent an
arm’s length transaction according to industry standards. As a result, CWF made and the
Committec received an apparent excessive in-kind contribution of $87,400 {$110,094 -
522,685). The Audit staff recommended the Committee provide evidence that CWF did
not make and the Committee did not accept an cxcessive in-kind contribution of 387,409,
Such evidence was to deronstrate that the exchange was of equal value according to
industry standards. Absent such evidence, a refund $87,409 was to be made to CWF and
evidence provided. If funds were not available to make the refund, the Commiitee was to
disclose on Schedule D {Debis and Obligations) as debt owed to CWF until such time
that funds become availabie.

In response to the preliminary audit report, the Committee’s
Counsel asserted:

“[the} Audit Staff makes ne effort to determine the
‘value’ of the *future’ use of the names expected to
be generated by the Committee at the time the
exchange agreement was made. Instead, its analysis
Tests on a comparison of CWFs ‘actual use’ of the
Committee’s list versus the Committee’s actual use
of CWF's list. What CWF chose to do during the
term of the agreement, however, does not establish
the value of its ight to the ‘future use’ of the
potential Committee’s list, at the time of the
exchange agreement, which is the relevant time for
the valuation of the exchange. The Committee
submits that, judged by industry standards, CWF's
night to use the potentially very large number of new
names that the parties anticipated that the
Committee would generate more than equaled the
value of the nght to use the names CWF proposed
to provide to the Committee. Moreover, use of the
itst by the Committee added value to the CWTF list.”




Counsel is correet in stating that the Audit staff made no effort to
determinc the “value™ of the “future” use of the names expected to be generated by the
Committee. Such an effort could never produce a reliable resuit. Counsel appears to be
saying that had the campaign been more successful, its fundraising efforts would have
generated more names to exchange with CWF, resulting in an equal exchange of names
between the Committee and CWF. The Audit staff analyzed only the facts as they existed
and concluded the exchange between the Committee and CWF was not equal and resulted
I an excessive contribution.

AS previousiy stated, the Commission, in AQ 1981-46, recognized
two acceptable industry standards of list exchange: first, if the exchange of names is of
equal “value” according to accepted industry practice; and, second, when a commitiee
provides names to another political cormmittee in exchange for its own future use of a
corresponding number of names which are of equal value. Counsel offers no evidence
that the exchange of names between the Committes and CWF was of equal value,
Counsel merely suggests that had the Committee generated more names, the exchange
wotlld have been in accordance with industry standards. The fact remains the exchange
was not equal. As a result, the Committee has not demonstrated that CWTF did not make
and the Commitiee did not accept an excessive in-kind contribution of $87,400,

2 Rental of Donor Fist

As previously stated in Seetion ILA. 1., Lukens rented the
Committee’s complete donor file for the perod Janvary 15, 2000 through October 1,
2000 for $70,000. Lukens paid the Committee on J anuary 3, 2000. At that time of this
payment, the Candidate was actively campai gning and received his first maiching fund
payment of $1 669,167, alse on January 3. 2000. In accordance with 11 CFR
§100.7{a)(2}). the entire amount paid as the purchase price for 3 fundraising item seld by a
political committee is a contribution. However, the Commission has published a number
of advisory opinions relative to the sale or rental of commitiee assets. In those advisory
opinions, the Commission generally has viewed such ventures by ON-going committees
simply as another form of fundraising for political purposes in which the proceeds result
In contributions subject to the Act {Advisory Opinions 1983-2, 1981-7, 1980-70, 1980-
34, 198019, 1979-76, and 1979-1 7). The Commission also has recognized a narrow,
limited exception, where the asset involved was a political committee’s mailing or
contnbuter list that had a unique quality and was developed by the political committee in
the normal course of its operations pnimarily for its own use, rather than as an item to be
sold to others as part of a campaign fundraising activity {Advisory Opinions 1982-41,
1981-53, 1981-46 and 1979-18),

The rental of the Committee’s complete donor file to Lukens does
nat appear to fall under the narrow, limited exception described in the four advisory
opinions cited above. It appears questionable that this donor file can be considered
developed by the Committee in the normal coursc of its operations. Of the 63,281 donors
and 20,000 non-donors rented o Lukens, only 25.547 names {31%) were not names
obtained from CWF. F urthermore, at the time the donor file was rented to Lukens




(January 2000}, the Committee had still not paid CWF and the exchange process did not
begin until June 2000, approximately 6 months after the list was rented to Lukens.

Meore importantly, the rental to Lukens fails to meet the aperative
language contained in the exception that the donor file was “primarily for its own use,
rathcr than s an item to be sold (o others as part of a campaign fundraising activity.” As
previously stated. in January 2000, the Committec was siill active and raising funds. The
same day the Committee received $70,000 from Lukens {J anuary 3'd], it received its first
matching fund payment of $1.965,127. No stale primary ot caucys had occurred.

It 15 the opinion of the Audit staff that the funds received from
Lukens are subject to the prohibitions and limitations of the Act. As a result, Lukens
made and the Committee received a prohibited contribution of $70,000.5

Int the prelmminary audit report, the Audit staff recommended that
the Committee provide evidence that Lukens did not make and the Committee did not
accept a prohibited contribution of $70,000. Such evidence was to demonstrate that
Lukens s not a corporation and that the $70,000 payment by Lukens did not result in a
contribution to the Commitiee. For example, documentation was to demonstrate that
Lukens used or marketed the list during the rental period. Further, the documentation
was Lo show that the Committee’s donor file was developed in the normal course of its
operations and primarily for its own use, rather than as an item to be sold to others or for
use 1m a campaign fundraising activity, Absent such evidence, it was recommended that
the Committee disgorge $70,000 to the United States Treasury.

In response, the Committee's Counsel neither submitted any
documentation requested nor made a payment to the United States Treasury.
Rather the response maintains:

“The Audit Staff’s conclusion that the Committee’s list was
not “developed for its own use,’ but rather as a fundraising
item, is unsupportable in light of Mr, Bauer's active
candidacy m the 2000 Presidential election. Moreover, the
Audit Staff has rmsconstrucd the arrangement between
Lukens and the Comrittee with respect to the rental of
names. In any event, the Audit Stafl"s suggestion that
names obiained initially from third parties do not qualify
‘as developed” by the Committee is contrary to industry
practice, a practice that has not been questioned previously
by the Commission.”

Counsel offered no evidence that the Comimittee’s list was

Accarding to Dun & Bradstreet, Lukens incorporated in the Stete of Virginia on July 27, 1987,
According to the Corporation Division of the Virginia Secretary of State’s Office, Lukeus is not
listed as a corporation. However, its current business license was issued by the City of Alexandria,
The narme on the business ficense is The Lukens Cook Campany, Inc.
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“developed for its own use,” rather than as a fundraising item. Nor did Counsel offer any
documentation to support its own statement that the Audit staff “misconstrued the
arrangement between Lukens and the Commirtee with respect to the rental of names.”

Factually, this transaction and the agreement between Lukens and
the Comtmnittec demonsirates that an asset of the Committee that is normally used to
solicit contmibutions, was placed with a vender to be marketed to all interested parties. As
a result, the proceeds from this specific transaction represent a contribution to the
Committce, subject to the limitations and prohibitions of the Acl. As a resuli, the
Committee has not demonstrated that Lukens did not make and it did not receive and
prohibited contributions of $70,000,

3 Purchase of Assets

The Committee purchased office equipment, furniture, supplies
and printed materials from CWF for $15.372 on June 28, 1999. The Bill of Sale,
although not dated, was annotated “prepared by CWF 3/16/99” and faxed to the
Commutiee on June 28, 1999,

Since the Commitiee did not pay CWF until June 28, 1999, CWF
made a contribution to the Commirtee equal to the value {$15,372) of the assets for the
period March 16, 1904, through June 28, 1990 ° Consequently, an excessive contribution
of $14.372 (315,372 [value of assets) - $3,000 [limit] + $4.000 [contribution on 1/29/99])
occurred as a result of this transaction,

In the preliminary audit report, the Audit staff recommended that
the Committee provide evidence to demonstrate that CWF did not ntake an excossive
contntbution of $14,372. Addiionally, the Audi staff requested the terms of the
agrecment between the two parties, if any, and the date that the Committee took
possession of the asscls.

In response, the Committee disputed the Audit staff"s conchusion.
The Committec’s Counsel asserted that it, “has not yct located additional documentation,
although ciforts to do so have been made and will continue to be made. The material will
be supplied promptly upon receipt.”

To date, the Committee has not provided evidence or
documentation demonstrating that CWF did not make an excessive contribution of
$14,372. Nor has the Commiittee provided documentation regarding the terms of any
agreemcnl berween the parties or the date the Commitice taok possession of the assets.
As a tesult, the Audit s1afl"s position that CWF made and the Committee accepted an
exXcessive contribution of $14,372 remains unchanged.

4. Personai Loan

-

Aldthouph requested. the Commiittee did nor provide documentation dernonstratng the exact date it
ook possession of the above items.
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On October 15, 1999, the Candidate loaned the Committee
$43,000. The “loan memorandum” signed by the Candidate and by the treasurer of the
Committee stated the loan was due and payable upon demand. The loan issued by check
{number 3095}, signed by the Candidate, was drawn on an account titled Gary L. Bauer
and Carol Bauer. The Committee repaid the loan on January 11, 2000. Absent evidence
to the contrary. in order for the loan to be considered entirely from the Candidate, the
account from which the loan originated must have an unspent fund balance of at least
390,000 on the date the loan was made.

Using bank records made available, the Andit staff caleulated that
the maximurn amount of unspent funds in the aceount on October 15, 1999 was $63,128.
Therefore, the Candidate’s cquitable share was $31,564 (303,128 / 2). The difference
between the amount of the loan and the Candidate’s equitable share Tepresents a
contnbution from Mrs. Bauer in the amount of $13,436 ($45,000 - $31,564).
Consequently, Mrs. Bauer's contribution exceeded the limitation by $12,436 (313,436 -
$1,000).

1t should be noted that six checks apparently written prior to the
check that transmitted the loan had not cleared the account. The value of these checks
wili reduce the amount of unspent funds in the account as well as the Candidate’s
equitable share and, therefore, increase the amount of the excessive contribution
attributed to Mrs. Bauer.

This matter was discussed with the Committee at the exit
confercnee held subsequent to fieldwork. Workpapers detailing the Aundit staff's analysis
were given to Comimitiee represcntatives.

In the preliminary audit report, the Audit staff recommended that
the Commitiee provide evidence that demonstrated an cxcessive contribution of $12,436
from Mrs. Bauer did not result from the $45,000 oan. Such documentation should have
mciluded a copy of an jnstrument of conveyance or ownership showing that the
Candrdate’s share is more than one-half, Further, within the same 60 day period, the
Audit staff recommended that the Commiitee make available copies of canceled checks,
numbered 3081 to 3083, 3085, 3086 and 3094 as well as copies of bank statement(s) that
indicated these checks had cleared the bank. Any increase to the amount of the
excessive contnibution would be determined subsequent 1o our review of the above
canceled checks.

In response the Committee’s Counsel cited Section 110.1 O(b) 1 )i}
of the Code of Federal Regulations which, “provides that personal funds means any
asscts which, under applicable state law, the candidate had legal right to access or
control and to which the candidale had legal and nghtful title. Under State Jaw, Mr.
Bauer had a legal right to all the funds in the account.” Counsel further argued that;
“Mr. Bauer also had a right to the full amount of assets under the agreement with the
bank governing the account, the *instrument of ownership’.” Finally, Counsel asserted,
“Mr. Baver's act — drawing a check on a joint account — cannot cause Mrs. Bauer to




violate the contribution limitation.”

The Audit staff does not disagree with Counsel’s interpretaiion of
IECER T10.10(b)1)(i}. However, Counsel’s response ignores section (b)(3) that
addresses jointly owned asscts and that portion that is the candidate’s share under the
mstrument of conveyance or ownership. The Explanation and Justification for
11 10(b) 3}, (Federal Register, Vol, 48, No 82 Wednesday Apri] 27, 1583) states in
order 1o address the concept of “personal funds” in joint ownership situations, these new
provisions perniit a candidate to use the fall value of his or her share of assets jointiy
owned with a spouse without the spouse being considered a contributor. As mirrored in
the body of Regulations for section 1101 0(b)(3), the Explanation and Justification
states, it there is no written instrument indicating the candidate’s ownership share of the
property. the candidate will be considered to own one-half of the value of the property
under these rules.” The Explanation and Justi fication further states this 50% rule would
apply In community property states, as well as in RON-community property states.

The Committec has not provided evidence that demonsirated (he
Candidate's ownership share of the funds in the account exceeded 50%. Nor has the
Committce provide copies the requested canceled checks and respective bank
Statementis. As a resuolt, the Audil stafls position remains unchanged; Mrs. Bauer made
an excessive eontribution of at lcasi S12,436.

B, MISSTATEMENT OF F INANCIAL ACTIVITY

Section 434(h)(1), (2) and (4) of Title 2 of the Umted States Code states,
in relevant part, that each report shall disclose the amount of cash on hand at the
beginning of each reporting period and the total amount of all receipts and all
dishursements for the reporting period and the calendar year.

Section 104.18(0) of Title 11 of the Code of Federal Regulations states, in
part, il 2 committec files an amendment to a report that was filed electronically, it shall
alse submit the amendment in an clectronic formal. The commitiee shail submit a
complete version of the report as amended, rather than just those partions of the report
that are being amended,

The Audit staff"s reconciliation of the Committee’s reported activity to its
bank activity revealed material misstatements with respect to reponied disbursements in
calendar year 1999 and reported receipts and disburserments in 2000,

For calendar year 1999 reported disbursements were understated $633,113.
This understatement was due primarily to Committee not reporting payroll, payroll taxes
and 201 (k) payments {$364.647) 7, transactions from state accounts ($72,252), vendor
payments including wire transfers | $98,746) and interest expense and bank fees
($62,866).

T The Comnrittes failed o report FayToll for an entire pay period and did not report any 4G 1{k)

P& ¥Tnens
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For calendar year 2000 reported receipts were understated $223,653. This
net understatement was due primarily to the Committee reporting errors with respect to
matching fund receipts (5138,334) and offsels to expenditures and interest income
(580,838). Duning the same petiod reperted disbursements were understated 51527152,
duc primarily to the Committee not reporting various payments totaling $106,292 and
other miscellaneous reporting errors.

Although the Committee did not provide workpapers detailing how the
dollar amounts shown on its disclosure reports were caleulated, our analysis of the
Committee’s reporting processes and procedures appear to indicate that these
irregularities resulted from the lack of intermal reconciliations.

In the prefiminary audit report, the Audit staff recommended that the
Committee file amended electronic reports for calendar vears 1999 and 2000 to correct
the misstatements.

In response, the Committee submitted amended electronic reporis that
matenally resolved the misstatements.

. ITEMIZATION OF RECEIPTS

Scetion 104.3(d) 1) and (3) of Titie 11 of the Code of Federal Regulations
states, in part, that when a political committce obtains a loan from, or establishes a line of
credit at a lending institution, it shall disclose in the next due report information on
Schedule C-P-1. Additionally, political committees shall file in the nexi report a
Schedule C-P-1 cach time a draw is made on a line of credit, and each time a loan or line
of credit is restructured Lo change the terms of repayment.

Section 104.3(a}4)(iv) of Title 11 of the Code of Federal Regulations
requires that the reporting commitice disclose each person who makes a loan to the
reporting committee during the reporting period, together with the identification of any
endorser or guarantor of such loan, the date such loan was made and the amount or value
of such joan.

Section 104.3(a){(4)(v) of Title 11 of the Code of Federal Regulations
requires that the reporting committee disclose each person who provides a rebate, refund
or other offsel 1o operating expendilures where the aggregate amount or value is in excess
of $200 within the calendar year, together with the date and amount of any such receipt.

Section 104.18(f) of Title 11 of the Code of Federal Regulations states, in
parl, if a committee files an amendment to a report that was filed electrenically, it shall
also submit the arnendment in an electronic format. The committee shall submit a
complete version of the report as amended. rather than just those portions of the report
that are being amended

I Loans
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Candidate loans and other loans, includmg draws on lines of credit,
are required to be reported on Form 3P, page 2 (Delailed Summary of Receipts and
Dishursements} for lines 19(a} (Loans Received from or Guaranteed by Candidate) and
19(b) {Other Loans); and, itemized on Schedule A-P {Itemized Receipts) for each
respective ine number. In addition, outstanding loans and each draw on a line of credit
should be disclosed on Schedules C-P {Loans) and C-P-1 {Loans and Lines of Credit
from Lending Institutions).

The Committee received a $45.000 loan from the Candidate and
established a $3.000.000 line of credit at a iending institution. The Committee made nine
draws on the line of credit totaiing $4.396.756." Although the loan and line of credit
were reported on Schedule C-P and Form 3P, page 2, the Committee did not itemize the
loan or the nine draws on the line of cradit on Schedule A-P for lines 19(a) and 19(b), as
required. Further, three of the 9 draws on the line of credit ($1,901,000) were not
disclosed on Schedule C-P-1 for the 1999 Year-End reporting period.

2. Offsets lo Expenditures

Durning the audit period, the Committee received offsets to
expenditures totaling $166,977. However., it failed (o itemize offsets totaling $88 034 on
Schedule A-P for line 20({a) (Offsets to Expenditures - Operating). The majonty of the
ofisets In question were received during the latter part ol 1999 through January 2000.

In the preliminary audit report, the Audit staff recommended that
the Comnuittee, for the reporting periods affected, file complete electronic reports
itentizing the Candidate loan (545,000), draws of the line of credit (54.396,756) and
offsels to expenditures {$88.034) on Schedules A-P for the appropriate line and the three
draws on the |ine of credit {31,901,000) on Schedule C-P-1 as required.

In response, the Committee filed amended electronic reports,
which correctly disclosed the Candidate loan, the draws on the line of credit and the
olfsets to expenditures,

D. ITEMIZAMION OF DISBURSEMENTS

Section 434(b)(5)A) of Title 2 of the United States Code states, in part,
that each report under this section shall disclose the name and address of each person to
whom an expenditure in an aggregate amount or value in excess of $200 within a
catendar year is made by the Teporting commitles 1o meet a candidate or committes
operating expense. together with the date, amount, and purpose of such eperating
expenditure.

Section 104.18(f) of Title 2 Title 11 of the Code of Federal Regulations
states. in part. that if a committee files an amendment to a report that was filed
clectronically. it shall also submit the amendment in an clectronic format. The committee

¥ At notime did the amoant owed an the line of credit excesd §3.000.000.




shall submit 2 compiete version of the report as amended, rather than just those portions
of the report that are being amended.

The Audit staff conducted a sample review of disbursements and
determined that in a material number of instances disbursements requiring itemization
were not discloscd on Schedules B-P (Ttemized Disbursements). A majority of the
exceptions related to disbursements from the operating and state bank accounts.

In the pretiminary audit report, the Audit staff recommended that the
Committec, for the reporting periods affected, file complete amended electronic reports
hsclosing all dishursements that required itemization,

In response, the Cominittee submitted amended electronic reports that
materiallv disclosed the above disbursements.

E. APPARENT PROHIBITED CONTRIBUTIONS RESULTING FROM
EXTENSIONS OF CREDIT BY COMMERCIAL VENDORS

Section 441a(a)}{ 1} A} of Title 2 of the United States Code siates that no
person shall make contributions to any candidate and his authorized political committee
with respect to any election for Federal office which, in the aggregate, exceed $1,000.

Section 441b{a} of Title 2 of the United States Code states, in part, that 1t
is unlawfia] for any corporation to make a contribution in connection with any election at
which presidential and vice presidential electors are 1o be voted for, or for any candidate,
political committee, or other person knowingly to accept or receive any contribution
protubited by this section,

Sections 116.3{a) and (b} of Title 11 of the Code of Federal Regulations
state, in relevant part, that a commercial vendor that is not a corporation, and a
corporalion 1n its capacity as a commercial vendor may extend credit to a candidate or
political committee. An cxtension of credit will not be considered a contribution to the
candidate or political committce provided that the credit is extended in the ordinary
course of the commercial vendor’s business and the terms are substantially similar to
extensions of credit to nonpolitical debtors that are of similar risk and size of obligation,

Section 116.3(c) of Title 11 of the Code of Federal Reguiations states that
in determining whether credit was extended in the ordinary course of business, the
Comnission will consider:

1. Whether the cornmercial vendor follewed its established
procedures and its pasi practice in approving the extension of
credit;

2. Whether the commercial vendor received prompt payment in fall
if it previously extended credit to the same candidate or political
commnitiee; and,
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3. Whether the extension of credit conformed to the ysual and
normal practice in the commercial vendor's trade or Ingdustry.

l. Amenca Dircet, Inc.

Amenca Direct, Inc. served as 2 direct mail vendor for the
Committee. The Audit staff reviewed 22 invoices totaling $748,032 and noted the
following with respect to eight of the invoices.

Five invotces, totaling $108,071, dated between February 17, 1599
and Apnl 1, 1999 werc paid by a single check on J uly 26, 1999, Prior (o payment, the
mvoices were outstanding 117 to 160 days.

Two invotces in the amounts of $62,579 and $31,328 were dated
December 6. 1999, The Committee paid the first invoice ($62,579) in two installments.
The first payment of $33,000 was made on May 31, 2000 or 177 days subsequent to the
date of the invoice. The final payment of $29,579 was made on July 24, 2000 or 231
days subscquent to the date on the invoice. The second invoice ($31,328) was not paid
untii Aprit 19, 2000 or 135 days subsequent to the date ol the invoice.

The final invoice from this vendor was dated December 28, 1999,
i the amount of $57,884 and not paid until June 30, 2600 or 185 days subsequent to the
date of the invoice.

The terms noted on the invoices were either “due on receipt” or
“net 30.” Based un records niade available and discussions with Commutiee
representatives, it does not appear that the vendor sent subsequent invoices or made
additional attempts to collect the amounts due. The Committee did report the amounts
due as debts owed by the Committee on Schedules D-P. {Debts and Obligations),

Bascd upon the above, it is the Audil staff's apinion tiat the
extension of credit by America Direet, Inc. was not in the erdinary course of business and
results in a prohibited contribution of $259,862 for the periad the invoices remained
outstanding.

z. Meoore Response Marketing Services

Moore Response Marketing Scrvices, a corporation, also provided
the Committee with direct mail services. The Audit staff reviewed nine invoices totaling
3611,773 dated berween July 1999 and Noventber 1999, [¢ appears that two of the
invoices were not paid timely.

According to a memorandum sent to the Commuittee on November
3, 1999, the vendor was to print, personalize and mail 1,200,000 copies of a booklet
entitled, “Why Bauer.” On November | 1, 1999, the vendor invoiced the Committes
$408.001 for services described as “print, personalize and mail “Why Bauer’ package
(5380,401) and design 3 print versions copy design, graphic art (527,600.00),”




17

The Committee made four payments, totaling $293,956, in a timely
manner. leaving a balance due of $114,045. The Committee made additional payments of
330,600 and 320,000 on May 23, 2000 and July 3, 2000 respectively. However, these
payments were between 194 and 235 days subsequent to the date of the invoice. Asof
end of fieldwork. the Committee had not paid the remaining balance of $64,045, but did
disclosc this amount duc the vendor as a debt owed by the Committee on Schedule D-P.

The second invoice from this vendor was dated August 4, 1999 in
the amount of $11.713. The Committee’s initial payment of $1,669 was made timely.
However, the Committee did not pay the remaining balance of $10,044 until February 14,
2000, or 194 days subsequent to the date of the invoice. The terms noted on both
Invoices were “payable upon receipt.” Based on records made available and discussions
with Commitice representatives, it does not appear that the vendor sent subsequent
invoices or made additional attempts to collect the amounts due.

Based upon the above, it is the opinion of the Audit staff that
Moore Response Marketing Services’ extension of credit was not in the crdinary course
of business and resulted in a prohibited contribution of $124,089 (3114,045 + $10,044)
for the peniod the invoices remained outstanding,

3. R5T Marketing Associates, Inc. (RST)

RST also direct mail vendor, billed the Committee $1,149,315.
Twelve invoices totaling $342,613 were not paid timely.

Seven inveices in amounts ranging from $1,500 to $12.,000
remained outstanding between 134 to 164 days, The remaining five inveices in amounts
between 340,000 and $93.000 remained outstanding between 103 and 195 days.

According to the terms noted on the invoices, payment was “due in
30 days.” Based on records made available and discussions with Committee
representatives, 1l does not appear that the vendor sent subsequent invoices or made
additional atiempts to collect the amounts due. The Committee did report the amounts as
debts owed by the Committee on Schedules D-P, (Debts and Obli gations).

Based upon the above, it is the opinion of the Audit staff that
R3T’s extension of credil was not in the ordinary coutse of business and resulied in a
prohibited contribution of $342,613 for the period the invoices remained outstanding.

In the preliminary audit report, the Audit staff recommended that the
Committee provide additional documentation, which was to include statements from the
vendors that demonstrated the credits extended were in the normal course of the vender's
business and did not represent a prohibited contribution by the vendors. The information
provided was to include examples of other non-political customers and clients of similar
siz¢ and risk for which similar services have been provided and similar billing
arrangerments have been used. Tt was also recommended that the Committee provide
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information concerning the vendor's billing policies for similar nonpolitical clients and
work, advance payment policies, debt collection policies, and billing cyeles.

In its response the Committee stated that it:

“disputes the contention that it received an in-kind
contribution from any of the listed vendors or that it
received credit other than in the ordinary course of
business. The Committee has sought to obtain the
docunientation indicated by the Commmuission, but has not
yet been able to do s0. The Committec will submit such
documentation promptly upon receipt. The Committee
notes, however, that the Andil staff’s conclusion that the
extensions of credit of the nature noted here are not in the
ordinary course of these businesses conflicts with thirty-
years of information in the Commission’s files conceming
Presidential committees and vendors.”

The Committee has not demonstrated that any of the vendors made
commercially reasonable attempts to collect pavment from the Committee, Furthermore,
the Committee did not present evidence from the vendors that demonstrated the credits
extended were in the normal course of the vendors' business; as well as, evidence
regarding the vendors® billing policies for similar non-polhitical ciients, advance payment
policies or debt collection policics. The above extensions of credit represent
contributions to the Committee.
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Hl.  AUDIT FINDINGS AND RECOMMENDATIONS — AMOUNTS DUE
TO THE UNITED STATES. TREASURY

A. DETERMINATION OF NET QUTSTANDING CAMPAIGYS OBLIGATIONS

Section 9034.5(a) of Tiile 11 of the Code of Federal Regulations requires
that within 15 calendar days after the candidate’s date of inel; gibility, the candidate shall
submit a statement of net outstanding campaign obli gations which reflects the total of all
autstanding obligations for qualified campaign expenses, pius estimated necessary
winding down costs.

In addition, Scction 9034, I{b} of Title 11 of the Cade of Federal
Regulations states. in part, that if on the date of meligibility a candidate has net
outstanding campaign obligations as defined under 11 CFR 9034 3, that candidate may
continue to receive matching payments provided that on the date of payment there are
remarning net outstanding campaign obligations.

Mr. Bauer’s date of ineligibility was February 4, 2000, The Audit staff reviewed
the Committee’s financial activity through May 31, 2000, reviewed disclosure reports through
December 31, 2001, analyzed winding down costs, and prepared the Staternent of Net
Outstanding Campaign Obligations that appears below,
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BAUER FOR PRESIDENT 2000, INC.
STATEMENT OF NET QUTSTANDING CAMPAIGN OBLIGATIONS

As of February 4, 2000
As Deternmined December 31, 2000

ASSETS
Cash in Bank $217,234 {a)
Depasits to Vendors 210,639
Captal Assets 79,777
Tatal Assets $507,650
OBLIGATIONS
Accounts Payable for Qualified Campaign Expenses $1,899 642
Loans Payable 1,810,303
Refund of Excessive Contribution {5ec Section ILA.1.) 87,409
Amount Payabie to U. S, Treasury
Frohibited Conicbution {see Section TLA.2} 70,000
Stale-dated Checks (see Section ML.B.) 3,784
Actual Wind Down Costs (February 5. 2000 - December 31, 20013 1,176,565
Total Obligations ($5.047.703)
Net Qutstanding Campaign Obligations ($4,540,053)
FOOTNOTE TO NOCO

(a) Outstanding checks issued prior to the date of incligibility and determined to be
stalc-dated have been added back (o the Cash in Bank fi Elre.
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Shown below are adjustments for funds received after February 4, 2000,
based on the most current financtal information available:

Net Qutstanding Campaign ($4,540,053)
Obhgations (Defieit) as of 2/4/00

Net Private Contributions 715,716
Recerved 2/5/00 10 12/31/00

Other Receipts/Income Received 42,246
2/5400 1o 123100

Matching Funds Reccived 2,909,763
24500 to 12:31/00

SUBTOTAL: Remaining Net ($872,328)
CJutstanding Campaign Obligations
{Deficit) @ 12/31/00

Net Pnivate Contnibutions Received 42,146
1/1/01 to 3/1/01

Matching Funds Received 1/2/01 58,863

Matching Funds Received 3/1/01 98,0608

Remaining Net Outstanding Campaign ($672.651)
Obligations {Deficit)

As presented above, the Committee has not recejved matching fund
payments n excess of its entitlement,

B. STALE-DATED COMMITTEE CHECRS

Section 9038.6 of Title 11 of the Code of Federal Regulations states that if
the committec has checks outstanding o creditors or contributors that have not been
cashed. the committee shall notify the Commission. The committee shall inform the
Commission of its efforts 1o locatc the payecs, if such efforts have been necessary, and iis
efforts to encourage the payces 1o cash the outstandmp checks. The committee shall also
submil a check for the total amount of such outstanding checks, payable to the United
States Treasury.

Qur bank reconciliation identified 23 checks made payable 1o contributors
totaling $3,784 that had not been negotiated by the payees. As a result, the value of stale-
dated checks is payable to the United States Treasury,
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In the preliminary audit report, the Audit staff recommended that the
Committee provide evidence that the checks were cither not outstanding or that they were
voided and no obligation existed. If the checks were not outstanding, the evidence
provided should have included copics of the front and back of the negotiated checks. if
the checks were voided, the cvidence should have included statements from the vendors
acknowiedging that they have been paid in full, or an account reconciliation showing that
all billings have been paid. Absent the submission of such evidence, the Audit staff
recomnendced that the Commission determine that stale-dated checks, totaling $3,784, are
payable 1o the Umited States Treasury.

In response to the preliminary audit report, the Commities issued a check
to the United Stales Treasury in the amount of the $3,784. This check was delivered to
the United States Treasury on January 3, 2002,

I¥V.  SUMMARY OF AMOUNTS DUE TG THE UNITED STATES TREASURY

Finding 1ILB.  Stale-dated Committee Checks § 3,784°
Finding ILA.2.  Apparent Impermissible Contribution 70,000
Total $73,784

k-

As nated in Finding TILB.. this amount has been paid to the UL 8. Treasury.
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SUBJECT: Bauer for President 2000, Inc.-Proposed Audit Report (LRA #543)

L INTRODUCTION

The Office of General Counsel reviewed the proposed Audit Report (“Report™) on
Bauwer for President 2000, Inc. {“the Comrmittee™) submitted to this Office on March 25,
2002. The iollowing memorandum summarizes our comments on the proposed Report.!
We concur with the findings in the proposed Report that are not discussed in the
following memorandum. if you have any questions, please contact Susan Kay, the
attorney assigned to this audit.

! The Office of General Counse] recommends that the Comemission consider this document in open

s¢ssi0m since the Report does not include marers exempt lrom public disclosure. See 11 CF.R. § 2.4,
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II. APPARENT IMPERMISSIBLE CONTRIBUTIONS (Finding I1.A.)
A Donors List

Thc Audit Division concludes that the Committee received an excessive in-kind
contnibution from Campaign for Working Families PAC (“CWF") when it failed to
properly compensate C'WF for a donor list. Pursuant to an agreement between CWF and
the Committee, the Committee received a complete copy of CWF’s donor and non-donor
files (137,120 narnes). In exchange, the Committee agreed to provide CWF with a
complete copy of its donor and non-donor files at the end of the campaign. The
Committee used CWTF’s files 22 times during the period from February 5, 1999 through
December 24, 1999 for an aggregate use of 957,338 names. CWF provided
documentation showing that it used the Committees denor file, consisting of 25,547
names 2 total of 8 times from June 2000 to February 2001 for an aggregate use of 174,501
names. Accordingly, the Audit staff concludes that the Committee’s exchange obiigation
to CWTF was equal to 782.837 names {957.338-174,501). According to the Audit
Division, based on industry sources, CWF rents its mailing list for $115 per 1000 names.
The Committee renis its mailing list for $130 per 1,000 names. As aresult, CWT made,
and the Committee received, an excessive in-kind contribution of $87.409.°

In response to the Preliminary Audit Report, the Committee asserts that it
participated in a list exchange with CWF of equal value. According to the Committee,
the Committee and CWF anticipated that the Commiitee would generale a very large
number of new names. The Committee argues that the value of the future use of the
potential names the Committee expected (o generate for CWF's use should be considered
at the tume of the agreement. Thus, even though the exchange did not include a
coresponding number of names, the Committee argues that, judged by industry
standards, the exchange was of equal value. The Committee also atgues that its use of the
CWTF list added value 1o the CWF Jst.

Goods or services provided at less than the usual or normal charge constitute an
in-kind contribution. 11 CF.R. § LOL @) 1)iii}A). The “usual and normal charge” for
goods means the price of those goods in the market from which they ordinanly would
have been purchased at the time of the contribution....™ 1] C.ER. § 100.7(a}1 i {R).
The Commission has taken the position that when a committee provides names to another
political committee in exchange for its own future use of a corresponding number of
names, which are of equal value, this constitutes an atms length business transaction
between the committees and is not a reportable contribution. See Advisory Opinion
(“AO"} 1981-46. However, this conclusion assumes the fact that the future use will

i

The fair market value that an entity would pay for the use of 957,338 names from CWE donor files
would be 3110094 (9573381000 x $115 ). The fair market value that an entity would pay for the use of
174,501 names form the Comenittee's donar files would be $22,685, Therefore, the excessive contribution
by OWF to the Commitier 1s S87,409 (81 10,084-822 6835,
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occur. fd. If that future use does not occur for any reason, a contribution may result
depending on the circumstances of the particular situation and the status of any person
who does not provide or obtain the promised future use. /¢ The Commission has also
mdcated that the purchase price at a “usual and normal charge™ for mailing lists and
other goods in the market place must be reasonably capable of objective verification. AO
1989-4. In addition, the Commission views lists as a unique type of committee asset in
that each list’s value, at Icast in part, is determined on the basis of the committee’s
poiitical fundraising efforts or other political use of the list. AQ 1983-2.

The Office of General Counsel believes that CWF made an excessive in-kind
contribution to the Committee. The exchange agreement was not for a comresponding
number of names. See AO 1981-46. Furthermore, the names were not of equal value.

Id. CWF provided the Committee with significantly more names than the Committee
provided 1o CWF, The Committee argued that the examination of the exchange
agreement should account for potential use at the time of the agreement. In hght of the
fact that contracting parties can agree to exchange intangible items, the Office of General
Counsel believes that factors other than the actual number of names exchanged may be
appropnate to consider. However, a factor such as the potential use of names that may be
generated 1s not reasonably capable of objective verification. See AD 1989-4. Although
the Committee asserts that the exchange at issue was of equal value according to industry
standards, the Commitiee has not provided any verifiable support for this assertion. The
exchange agreement does not refer to any quantifiable number of names the Committee
expecied 1o be generated. In addition, the Cormmittee argues that its use of CWF's list
added value to CWF's list. However, the Committes has not provided any objectively
venfiable support for added value based on the Commiitee’s use of the ljst.

B. Rental of Donors List

The Audit Division conciudes that the Lukens Cook Company (“Lukens™) made a
$70,000 contribution to the Committee. Lukens entered into an agreement with the
Committee for the rental and exchange rights for the Committee’s donor file. Pursuant
to the agrecment, Lukens could exercise the rights 1o the file between January 15, 2000
and October 1, 2000. The agreement defines rental and exchange nights as the exclusive
tight to market, rent or exchange the Committee’s complete donor file, either in part or
total. Under the agreement, the Committee reserved the right to exclude 400 donor
names. In addition, during the period of time that Lukens was granted the rental and
exchange rights to the Commitiee’s donor file, the Committee could not sell, rent,
exchange, barter, or broker the list to any other oreganization.

Generally, a Committee’s sale or commercial use of its assets is fundraising for
political pumoses which results in contributions subyect to the limitations and
prohibitions of the Federai Election Campaign Act of 1971, as amended (“the Act”™). See
AOs 1990-26, 1989-4, 1988-12, 1983-2, 1981-7, 1980-70, 1980-34, 1980-19, 1979-76,
and 1979-17. However, the Commission has allowed isolated sales of committee assets
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without inherent contribution consequences when those assets were purchased or
developed for the committee’s own particular use and when the asset had an
ascertainable market value. See AOs 1989-4 and 1986-14. Further, the Commissien has
specifically recognized that where the asset in question was a political comumittee's
matling or eontributor list which has 2 usique quality and was developed by the political
comnuuee in the normal course of its operations and primarily for it own use, rather than
as an item to be sold to others or for use in campaign fundraising activity, the sale would
not constitute a contribution. See AQs 1986-14, 1982-41, 1981-53, 1981-46 and 1979-
18. The Commussion developed this mailing and contributor list exception because the
Commission views such lists as a unique type of asset of the committees involved in that
each list’s value, at least in part, is determined on the basis of the committee’s political
fundraising efforts or ather political use of the list. AO 1983.2,

In the Preliminary Audit Repott, the Audit staff requested additional information
from the Committee in order to establisk whether the Committee’s donor file was
developed in the normal course of the Committee's operations and pnimarily for ils own
use, rather as an item to be sold to others or for use in campaign fundraising activity. In
its response to the Preliminary Audit Report. the Commiftee argues that the list in
questron was developed for its own use, not as a fundraising item, and uses Mr. Baver's
candidacy in the 2000 Presidential election as support for its argument. In addition, the
Committee argues that the fact that the names were mitially obtained from a third party
does not disqualify them as names developed by the Commirttee. Further, the Committee
argues that the Audit staff misconstrued the arrangement between Lukens and the
Committee with respect to the rental of names.’

The Committee’s response to the Preliminary Audit Report and the information
from the audit do not conclusively establish that (he list was developed pnmarily for the
Commttee’s own use in the normal course of its operations. The facts show that the
Committee rented the list at a lime when the Candidate should have been achively
campaigming for the Republican Party nomination. The Committee received the $70,000
from Lukens for the list on January 3, 2000. This is the same date that the Committee
received s first payment of public funds. Since public funds could ontly be used for the
purpose of secking the nomination, 11 C.F.R. 29 9032.9(a)(1), (2) and 9034.4{a) 1), the
Candidate should have been actively campaigning for that cause at the same time that the
Committee received the $70.000 from Lukens.* The fact that the Commitiee rented the
list during what is presumed to have been its-active campaign indicates that the list may

? The Comrmutice does not explain how the Audit staff may have misconstrued the arrangement

between Lukens and the Committee.
* At this ime, the Commission had not deciared the Candidate inactive and, therefore, no longer
eligible for public funds for the purpese of seeking the Repubiican Party nomination. 11 C.E.R.

§ 0033 &{a). The candidate was declared incligible when he announced his withdrawa! from the CarmpalEn
on February 4, 20{H}.
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not have been developed for its own use.’ However, these same facts may suggest that
the Committee’s iransfer of the list was a part of its normal course of operations. The
Committee’s campaign strategy may have shifted prior to the transfer of the list to
Lukens. For example, the Committee may have anticipated an early withdrawal from the
campaign. Thus, the Committee may no longer have needed to use the list. Therefore,
the facts are not sufficient in the context of the audit to draw a definite conclusion about
the Commuttee’s transaction with Lukens. Nevertheless, given the questions that are
raised in this matter, we believe that it is appropriate to maintain this issue as a finding in
the proposed Audit Report.

C. Personal Loan

The Candidate used an account that was jointly held with Mrs. Bauer to make a
loan of 345,000 to the Committee. The Audit staff concludes Mrs. Bauer made an
excessive contnibution as a result of the Candidate's loan to the Committee. According to
the Audit Division, the maximum amount of unspent funds in the account on the date of
the loan was $63,128. Therefore, the Audit Division concludes that since the Candidate
owned half of the funds in the account {331,564}, the difference between the Candidate’s
share in the account and the amount of the loan represents a contribution from Mrs. Bauer
of $13,436 (545,000 - $31,564). Thus, Mrs. Bauer made an excessive contribution in the
amount of $12,436 (513,436 - $1,000).

An mdividual, other than the candidate, 15 limited to contributions aggregating
31,000 per election to a Federal candidate and his authorized political committees.
2US.C. § 441a(a){1)(A). However, a publicly financed presidential candidate may
contribute personal funds in connection with his or her nomination up to $30,000. See
11 C.F.R. § 9035.2(a)(1). Personal funds of a candidate are defined, in part, as any assets
which, under applicable state law, at the time he or she became a candidate, the candidate
had legal right of access 1o or control over, and with respect to which the candidale had
either: (i} legal and rightful title, or {ii) an equitable interest. 11 C.F.R. § 110.10(b}{1).
However, pursuant to 11 C.F.R. § 110.10(b}{3), a candidate may use¢ 4 portion of assets
jointly owned with his or her spouse as personal funds. The portion of the jointly owned
assets that shall be considered as persenal funds of the candidate shall be that portion
which is the candidate’s share under the instrument of convevance or ownership. 11
C.FR. § 110.10(b}3}. I no specific share is indicated by an instrument of convevance or
ownership, the value of one-half of the property shall be considered as personal funds of
the candidate. 11 C.F.R. § 110.10(b){3}; see Explanation and Justification for
110.10(b)(3), 48 Fed. Reg. 19020 (April 27, 1983).

The Committee argues that section 110.10(b)13{i) governs the transaction at
1ssue. The Cornmittee contends that under state law Mr. Bauer had 2 legal right to all of
the funds in the account. The Commites further argues that even under section

’ The Comminee could legalty use the list after the sale. However, the information does not indicate

whether the Committes contiued to use its own 1ist after the rental to Lukens.
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110.10{b}{3), the result would be the same because Mr. Bauer also had a right to the ful]
amount of assets under the agresment with the bank govemning the account, the
“instrument of ownership.” Finally, the Committee argues that Mr. Bauer's act of
drawing a check on a joint account cannot cause Mrs. Bauer to violate the contribution
himitation. The Committee argues that the Act and the Fifth Amendment to the United
States Constitution require an act by the party charged with a violation.

Generally, whether a spousal contribution will result from the candidate’s use of
Jountly held property is determined by the instrument of conveyance or ownership or by
the one-half-interest rule. 11 CF.R. § 110 1O(b)(3); see also AD 1991-10.° The
Commission’s regulations regarding jointly heid property do nat specifically address joint
bank accounts. See 1] C.F.R. § 110.10{(b}3). In 2 memorandum te the Commission
dated October 30, 1981, proposing revisions to section 1 10,14, the Office of General
{ounscl noted a distinetion between jointly held bank accounts and other Jointly heid
property. See Agenda document #81-181, page 7, footnote 3. The memorandum noted
that with a joint bank account, where joint tenancy is established, each party has access
and control over the entire bank account, as either spouse can withdraw any part, or the
entire amount of funds from such account. The regulations were never changed to
address a distinction berween joint bank accounts and other Jointly beld property. See 11
C.F.R § 110.10{b){3}. However, subsequent enforcement matters, addressing the issue
of joint bank accounts foilowed this distinction. See MURs 2292 and 3505. Thus, the
Commission treated joint bank accounts as an exception to the one-half interest rule
under section 110.10{b){3} because each account holder has access and control over the
whole. /4. This Office notes that the bank staternent for the account at issue includes
both the names of Mr. Gary Bauer and Mrs. Carol Bauer followed by JTHROS indicating
that the account is a joint account with the right of survivorship. In addition, only Mr,
Bauer’s signature was needed to withdraw funds from the account indicating he had
access and control over the whole account. Thercfore, the Office of Genera! Counsei
recomnmends that the Audit Division revise the proposed Audit Report in accordance with
these enforcement matiers,

¢ In AO 199110, a candidate and Spouse jointly held assels in 2 Kidder Peabody Investor Account.

The azcount required the signatures of both pariics for withdrawals, thereby indicating that the candidata
did not have lepal right of access to or conrral ovet the account, without the benefit of a spousal signanire.
However, the candudate only sought to withdraw 50% of the assets in the account and since there s an
exception lor the use of jeintly owned assets with g spouse, under the Commission regulations, the
candidate could use up o one-half of the account for his campaign and thercfore make the withdrawal, See
11 CER § 110.10{b)3),
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i
MEMORANDUM TQ: The Commission

FROM ; Charles N, Steje%/
General Counse }
S5UBJECT: Revision of Regulations Pertaining to

Candidate's Use of Property in Which
Spouse Has an Interest

I. SUMMARY OF Issur AND RECOMMENDATION

The iscye presented deals with situations in
4 candidate gives funds to his or her campaign when
Such funds are dcquired on the pasis of property which isg
Jeintly owned with the SpoUse ar i
of the spouse 2PPears on a loan |

based on Jointly owned Property,
i of funds from f

a Jeint bank account or the sale and use of Proceeds of

iointly owned stock, an eéxample of the latt

martgaging of a family home ip Crder to abtain gz campaiqgn
loan,

which

reality nis or her

iP. The cCanhgidate
Attempting to draw funds from Jointly held a5sets may

have difficulty in interpretlng 11 C.F.R. & 110.1uv(b},
Furthermore,

2 candioate attempting to use Froceegsg r

by Jointly held as5sets will have difficu

those funds lawfully becayse the lending

Téquire the signature 9f the spouse an the Sequrity instryment

for che collateral Or on the promissory note ffop the repay-

ment of the ipan. Under tne act and present e€gulatiens, tpig

Signature would constitura g contrioution whi&h, depenuing

on the Circumstances, "3y De in excess of the Contri=-
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Because of these difficulties, the General Counsel's
Gfrice recommends that the Commiusian lssue a notice of -
proposed rulemaking clarifying the isspe of the candidate's
use of jointly held assets with a view toward easing the
restrictions on a candidate's ability to alienate his or her
owWn interest in such pProperty for the purpose of contributing
te his or her own campalgn. For example, in the #&rea of
candidate loans, it would seem advisable to provide by regulaticn
that, if the candidate has an interest in the cullateral
for the loan which equals or exceeds tha amngunt of the loan,
then no contribution from the Spouse wnose signatyre appears

on the loan instrument would result if a bank tequitred sych
a signature,

1I. BACKGROUND AND SUPPORT FOR RECOMMENDATIONS

A. Applicable Statutes and Re;ulatioqg

Section 44lafa)il)(a) prohibits contributiens to any
canoidate and his authgrized political committees with
respect to any election for tederal offjice which, in the
aygregate, exceed 51,000, Section 431(8){A}(1) states
that the term “contribution" includes a loan, Segtion
43L15){A}{vii) states that a loan of money by certhin
iending institutions "made in accordance with applicable
law and in the Qrdinary course of business™ is not a
contribution but that Such a loan

shall be considered a loan by each
endorser or guarantor, in that Eroportion
of the unpaid palance that each endorser
Or guarantor bears to the E2tal huymber

of endorsers or guarantors.

g

L U.5.C, & 421{8)(A)(vii)(I), Sectian 10v.7ta)(l3(i) of
the Reyulations states that the term "loan™ includes a
"yuarantee, endorsement, or any other form of SECUrity."
Sectian lou.7{al{i1){i}{C) of the Regulations states that

"2 loan is a contribution by each endotser or guarantor,"
that "|elach endorser or guarantor shall he deemeg to have
contributedg that portion of the total amount of the Ioan
for which ne or she agreed to be liacle in a written agree=-
ment,® and that, "[(ijn the e€vent that such agreement does
not stipuliate the portion of the loan tor which each endorser
Or yuarantor is liable, the loan shall be considered a loan
LY each endorser or guaranter in the same proportion to the
unpaid palance that each endorser or guarantor bears to the
total numver of endorsers or yuarancors, ",
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According to 11 C.F.R. ¥ 1lu,luta) a candidate for
tegeral ofrfice, othepr than a Presidential or Vice~-Presidential
candidate Ceceiving publie financing, "may make unlimited
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expenditures from personal funds."” pPersonal funds are
defined in » 116.10(h) as '

(1} Any asvets to which at the time o
he or she became a candidate the can- oo
didate had lagal and rightfyl title,

under applicable State law, ang which

the candidate haqg legal right of accesg

Lo or control over, including fynds

from immediate family members; and

(4} Salary and Cther earned income from

bona fide employment; dividends and

Proceeds from the sale of the cangidate's
Stocks or other investments: bequests to

the cangidate; lncome trom trusts established
before candidacy; income from Lrusts established
by beguest afrep candidacy of which the
candidate is the beneficiary: gifts of a

See alsp 11 C.F.R. & JULD2.21e) 13y,

B. Problems Arising Pram Application of the
Statutes ang Aegulationsg

l. Probleme Relating to 11 C.EP.R, & llu.lU{b}[lj,
the Definitian of "Personal Funds® o

AS mentioned above, a candidate for federgl office,
other than a Presicdential orp Vice—Pres1dential candidare
receiving public financing, May spend without limit From
Als or her personal funds. Section 11u.10¢(b) of the
Regulations defines fersonal funds, pys the wording¥of
section llﬂ.lﬂibl{lj 2ppears to nave Legn misinterpreted

of "personal fungs, = l,e., "legal ang cightful title,"

"right aof beneficial fnjoyment,” and "legal right of access

Lo or control over." Interpretation of the regulationsg

has also created the undesirabje resule of disparate Ereatment
of canaidates ip 4 community Property state asg comparead

te candidates in a Non-community Property state.

a. 1l C.F.m. 5 Huui.ztc}{EI{i} is inconsistant
Wita 1l C.F,.R. & l1iv.idio)(I7.

EVidence of Mlsinterpretation ¢f the intenued Structure
of the regulation May be found in tne Conmissicn'sg Promulgatciaon

during 1%su of 4 regulation in the section an "General tlection ,




7 N 4

‘1

¥

5 10

]

B

".',-“r . iy I a . .

Tl

ol TR BRI P M AN

Financiny" defining "personal funds," whereas section ..
llu.l0fe}(l) is structured =o that "legal right of accessg. .
to or control over™ must bLe coupled with "legal ang rightfyl
title"™ in the same way that it must be coupled with the
"right of beneficial enjoyment,” the general elaction
regulacion does not maintain this structure. Instead,
"personal funds" are defined as:

(A) Funds to which, a2t the time the
candidate bLecame a candidate, he or
she had legal and rightful title; or
(B} Funds to which, under applicable
State law, at the timge the candidate
became a candidate, ne or she had the
right of benefical enjoyment and had
either a legal right of ACCESE Or
control gver.

tb} {1} For purposes of this section, "personal
funds" means

{1} any assets to which at the time he or she
became a candidate the cangidate has legal and rightful
Eitle, or with respect to which the candidate has the

and
{11} which the candidate has legal right of access
te or control over, incluging funds from inmediate
family members,
See Commission Memcrandum No. 64s (Fuly 1, 1976), Thuys,
a4 cangigate who had leyal or rightful title, as well
a5 a candidate having the right of beneficial enjoyment
neéeded access Lo or control over the B3sets. This is can-

to 1lbv U.5.C. § euH Pertaining to the limitations on expen-
ditures by a candidate ©f personal funds. The Conference
Report's language, which was cited with approval by the
Supreme Court in Buckley v. Valeo, 424 U.S8, 1 at 31, 52,
n.s7 {l47&), statea:

If a candidate for cffice ©f ZSenator, for
example, already is in a position to exercise
control over funds of a member of his imnediate
itamily verore he beconpes 4 candigate, then he
coulg araw upan these funds up to the limit
OL %3%,0UU. |Former U.8.C. » oB{a) limited
the expenditures of a candidate "from his

right of beneficial énjoyment, under applicable state law

. -
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Perscnal funas, gp the personal funds of his
immediate Eamily,™| If, however, the candidate
did not have ACcuns to or control over such
funds at the time he became a candidats, the

-

drant access or control to the candidate ip

amounts up to $43,U00, if the immediate family r
member intends that Such amounts are tgo be used

in the campaign of the candidats, The immediate
family member would be permitted merely to make
centributiong tg the candigate ip AMOURts no

dreater than 51,000 for each election involved,

S C‘Jﬂf; REP& ND. 93"123?; pl SH {lg?qjl

Thus, the Conference Report emphasizeq the concept of "access to

Or cantrol over® as the criterion to determine whether gr not asseta
WEre part aof g candidate's bPersonal funds, The Commission added the
criterian of "legyal aor righcfuol tieplen Cr in the alter ative =
of benefical enjovnent™ ag a means of further clarify‘
"personal rundg® in terms of ap CWnership interes: . j
eguitable citle, The General Electian Firancing regu
90 naot presently retain the Structure contemplated for the original
regulations dgealing with "perscnal funds, "

B, 1l ¢,P.R. 4 llﬂ.lﬂ{b]{ll has been
ditficult to interEret: dnd unegual
treatment nas been accorden candidates
fro

m ncn—community Broperty sta;gg.

ihe existence ang the significance of the problems noted
ibave, 1.e., the miainterpretaticn of the discrete ®
tunas® criteria and interpretations leading to a dis
O treatnent between candidates in community propert
candidates ip non=community dates, may be illustrate
the Commission's treatment of communij
In thar matter, ehe Ofrice of Genera] Counsel considered the issye
©L whether or not funds from a bank account in' the name of Jane Fonda
and procseds trrom loans made to MIS. Fonda based on future income
which were then transferred to the Principal campaign ¢ommittee of
her husvand, Tom Hayaen, were community assetsg, After resolving that
they were, OGC stated in its legal analysis that tne community
Property laws of California Yave Mr, Hayden 4CCess L0 or control
Gver all of Ms, Fonda's Woney. Citing the language of footnote 57

1n Eucxley{ OGC concluded that the funds wera all Tom tiaydenlsg
"personal Iunds."

Y States and

6L supplemented this analysis oy viewing this
tne context of § llu,]g 1/. After cor

2 or contrel overp® had to be ¢cupled with either legal t1

that the regulation was Not promulyateg until atcer the trans=
4Ctions in question weres nade,
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benerficial enjoyment, OGC, in its closing report, asserred
that Mr. Hayden had beneficial enjoyment of his spoysgetlg
funds by virtue of Community property law and stated that
this “beneficial enioyment"® "appears to subsume the concept
of 'legal...access to or control over',"®

A teview of the closing report raises a Question as to
QUC's use of the term "beneficial 2hjoyment” and uGC's
application of community property law. As mentioned above,
the regulation appears to have pbeen framed so that the "personal
funds” concept would have an ownership interest meaning limited
not merely to leyal title, but alse including equitanla title
through the use of the term “benefical enjoyment."™ gguitable

in trusts Or stock owned by a person but held in the name of
4 brokerage nouse. OGC's use of the term "beneficial enjoy-
ment™ in MUR 149 in the context of property actually held in
legal ticle appears o have peen incorrect, Secondly, under
Community property laws, the Spouse does not have legal or
rigntful title over op beneficial enjoyment of the whole of
the community property; each spguse is considered to be a
leyal owner of an equal interest in ehe Property, i.e., a
“ene—nalf-to-the-husband, cne-half~to=the-wife aApproach.,*

J. R rinobet, Principles of the Law of Propert 92 (z2nd ed,
1975}. 2/ Moresover, by ASSerting that Mr. Hayden's beneficial
enjoynent "subsumed® the concept of “leyal accesﬂ'to Qr cantrol
over,” the General Counsel's analysis appears inéonsistent

"legal and rightrul title," "beneficial eénjoyment" and,
“leyal right of access to or contrel over,”

The Office of General Counsel acknowledged in its
¢losing report in MUR 14y tnat itg analysis and conclusion
would lead to a disparicy of treatment of candigates in
COMMUnitY property stateg and cancidates in nonf=community
Property states bacayse of the reguirement in the Tegulation
Lo define “"leyal and Tiyhtful ticie” op "right o beneficial
enjoyment" in accordance with "applicable state law."”
unlike community PToperty as interpreted by UGC in MUR 149

ownership would not in its ehntirety come yunder the 5 Ll0,104e)(1)
definition aof "personal funds,"™ A Lenant in common would have
legal title to nalf ang ACcess to or control over that halg,

Fy In dealing with states where community Broperty principles
are 1n etfect, the Commission must Le caretful to ascertain
whetner Qr not Property owned by either Spouse 1is part of the
Marital community, Counsel ror a Tespondent nay wish to assart
that certain property is community Property wnen in faet it ig
tne separata PTOperty of the canalaate’s Suouse,
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A Joint tenant would have legal title to the whole and access -
Lo Oor caontrol aover cnly half. 3/ A tenant by the entireties
would have leyal title to the whole but access to or cantrol
Qver none of it without the signature of thae spouse

©. Resclution of problems relating to
the definition of "personal funds, ™
In light of the Froblems bresented, it is recommended
that the Offigce of General Counsel he althorized tg Prepare
4 natice of proposed rulemaking to amend 5y lIU.lu:bJ{1} and
JUR3.2(c)i3) to achieve the following goalg: {l) define or
clarify, where dpprapriate, the meaning and relatinnship Qf
the terms "legal and rightful title, "beneficial €njoyment,"
anc/or “access to op control over,* and (£} detine "rersonal

funds® in suwch a way that there would be No dispariey of
treatment of candigates rrom ditferent states,

2. Problems Presented By the Application of
£ ULS,C. » 431{&]{5][?11}{11 and 11 C,F R,
5 luu.7 1n the Context of Landidate [oans

2. Signature by the Spouse may result
1n the spouse Being a contributor.

hay decide to obtaip funds from a lending institution which

e nr she then centriovtes to hie Or her committee, For
Yarious reasons, the SPOuUsSe may be a Party to the loan
transaction as a Signatory on one Gr the loan instrumenes,

The spopse'sy fignatyre may appear on the Fromissory note

for repayment of the loan as Juarantor, Bhaorser, or co~maker,
iYhe spouse'sg signature may also appear on a SECurity instrumenpt
tor the loan, such 4% a deed of trust or A4 nortgage, fTnig

May ne as a result of the spoyse's interest in the Property
used as security, By asking the candigate's Spouse to pledge ,
his or her interest 1n the Jecured praoperty, tpe lending ?

3/ In this context there is a disparity within the parameters
af jaine tenancy. If '
tenants, then each spouse hasg ACCeSS Lo Or control over half,
l.e., each spouse €&h alienate nis half interesgt in the

counle owns a bank account as joint tenants, eacp spouge,
Raving crawing rishts on thae @ntirety of the funds in the
J4nK agcount, can he considered to flave access to gr contraol
GVer ine whole. Tnus, even thougn the Ownership of the land
andg cne Cwnersnlp of the Cank account are held lo the same
t¥pe of common law estate, » llu.luin:{li would reqguire
Qitferent treatnent of the assets,
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institution isg 2ssuming that, in the evan: of default, it
will be able to foreclose on the property, free of the claimg
CiL other co=owners or interest holders (e.g,, inchoate dower
interest holders). whether by signing on the Promisscry note
or signing on a Security instrument, the Spause technically
becomes a contributor by providing a "guarantee, endorsement,
Qr... other form of security,® see 11 C.F, K. ¥ 100.7{a){1)(i},
to the extent provided for under 1l C,F.R & 10u.7{a}(ly (i) (C).

L, Banks Ray reguire Spouse’s signature
On Securlty instrument.

There are various T£ASONS [Or the appearance of the spouse's
signature on & loan lnstrument, If a married candidate obtaing

4 loan and uses nisg ar her Property to secure it, the pbank

may ask for the signature of the spouse on the mortgaye or
deed Of trust $o that the oDank can protect itself against the
spouse’s assertion of a dower Or curtesy intereet in the event
that the candiuate dies, ir

fany states require that tne wife j0in in a nortgage
or geed of Froperty 1f that Property is partially protecteg
from the nusband's Creditors by the hHomesteag laws. 5/
NO convevance may oCcuUr without the wife's siynature’

4/ Dower is the interest (usually cne-third] of the real
€state owned by the huspand during marrciage which the law

In many states gives ta the wideow to provide ner with a
Means AL SUpPOrt artter her husband's deatn. During the
husvand's lifetime, "the wife's rights consist meraly af

the possioilicy that she Ray become entitled to aower ana,
thus, tne right i1s inchoate. R. Kratovil & ®r, J, Werner,
Feal Estate Law 3 51g (7th ed. ly79}, LpPon tne nusband's
death, the dower becomes "consummate® and the widow acquires
a lire estate in the land assiyned to her ang she may ocgupy
tne land or rent it to a tanant, 1d.far s 515. cCurtesy

15 an analoyous interest of the nusband in tne wife's propercy,

by a ranily that is exempt rrom execution ror general depts
Gr the head of the family. In other WOLds, tne states, by
Sreating homestead exXenpticns, intended to Llace Property

designated as a homestead Qut of the reach of general creditors

aic thus insure that, regardless of whetper Or not the nead
QL tne Zfamily s sglvent or ingsolvent, the Zamily will always
ave a nome ror itselr, 4y Am. Jur, 2d gomestead 3 494 [lYbyy,

Fegulring that tne wife S1l3n a meortgage Lastrument Lo the homa,

3/ The nomestead is that interest ip land ownea and dccupied ¥

by

the stace 1s 1nsuring tnat the wire 1$ coynizant of any attempt
*O Convey property that, 1f not conveyeu, would serve as a pro=-

‘Ttectlon ayalinst the total rorzeiture Of the assets of the neag

QI cthe Iaptily.

1

i




n . B P . . - .
LT i : oo ) e

e s

Fl o

AR Y BN

Tnis reyuirement exists to protect the wife against "tha
IMprovidence of the nusband.™ R, Kratovil and H. J, werner,
Heal Kstate Law § 532 (7th HEd. 1v7y),

L

Lendiny institutions will also often reguire a
Siynature on a SeCurity instrument of those other persens
WhG are Co-tenants With the candidate 45 Lo property used
LS secure the loan, l.e., Joint Lenants, tenantsg by the
entireties, tenants in COmmon, or co=owners of community

Froperty. b/

Joint tenants are tenants who nave "gne and the same
lnterest [in Propertyl, acguired by one and the same deed,
commencinyg at one and the same time," and helg "Dy cne
and the same yndivided bossession," Kratovil and Wernar,
2L b 4¥b. In characterizing a Joint tenant'sg ownership
interest, eVery tenant may be said Lo own "the unoivided
whole Gf the pPropercty,” not a "fractional interest,"

" C. H. Smitn and g, E. boyer, Survey of the Law of Property
58 tind ed. 14971). However, far DUrposes of making a
conveyance or other rorm of hon=testamentary aisposition,

. 4nY ©ne of the joint tenants may convey only that share in
the J0int tenancy which would be his or hers 1L the tenancy

* were divided inta egual sharesg, Thus, if the candidate weres
to sigyn a Se€Curity instrument based SN property owned in Joint
tenancy with another, the pank, in the event of default
On itne 1oan, would take the property as a tenant in common
wWith the other Joint tenant, TIf the bank wishes tgo inspre

' that it will take tpe Property free of tne interests of ..
the other co-tenant, the bank will want to have the signature
S tne other Co=tehant on the Security instrument

2/ In compliance matters and referrals fron RAD, the

\ L3sue of common Ownership ang Signatures by cthers nost
©oiten arises in a nusband and wife Situation. of course,
bProolems nave arisen and may arise involving common Swnership
DY 4 candidate and other immediace family members or even
COmmon ownersnip Dy a candidate ang noh-family memuers:
ANd signatures py Persons other than a Spouse have peen
noted., However, problems Presented 1n sityatians involving
CCmmon ownership by spouses angd Siynatures LY spouses
are more acute, 1In dadition to the fact that sighature
and common Ownership prohlems mosge Otften arise ip husband-wife
Sltuatiuns, the aspects of gower ang curtesy, nonestead .
righes, tenancy oy tne entireties, ang communi ey property
FegUulre that tne husoand and wife Situation pe yiven the
SE€Clal consideration tnat thisg nemerandun proviges, At
thils Juncture, Lheretfore, OGC igs nas hasing recommehuations
Wlth respect to Other common OWnersnip situyations, The
“ommission coyld Lalse these issuyes ag well 10 a notice
CL proposag rulemaking,

- -
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Tenants by the entireties hold propecty in the same manner :
as Joint tenants, but only husband and wife may be tenants by :

the entireties,

A husband and a wife as a unit own the wheole
of the property.

Because they are a unit, neither spouse g

may convey or otherwise dispose of any interest in the property .. ’?N“

without the signature of the other spouse. Thusg, banks will ;
insigst on the signature of both Spouses on an instrument Securing
a loan based on property held in a tenancy by tne entirsties,

Co-owners who are not jeint tenants, tenants by the entireties,
QL owners of community Property are tenants in Sommen,
Ln common share the possession angd rents of the whole property.
However, unlika jeint tenancy, ktheir ownership interest pneed not
be equal, e.gy., one tenant may own three-fourths of the Property *
and the otner tenant Mmay own cne=fourth of the Property. “Except
for their sharing ¢f possession and fents,... the situation is i
almost as if each tenant in common owned a s5eparate piece of _
real estate. Each tenant in common may convey or mortgage his
Share, and the share of each tenant in common isg sunject to the
lien e¢f judgments against him." Kratovil and wWerner, at & 494,
Thus, if a vank wishes to insure that it will take the property
fréee of the interegts of the other Co=tenants, 1t will want

to have the siynatures of the other ceo-tenants on the security
instrument.zx

Community property is that Property acguired during
marriage by tne efforts of the husband and the wife (when not

acquired as the separate Property of either). The principle
of community property is that

the husband is ag much entitleg to share
equally in acguisitions By the wire

Tenants g

through her industry as she is entitled to :ﬁL
snare equally in acyuisitions by tne i
lusuana and each spouse owns one-half of :ﬁg
all that 1s earned or gained, even thouyh 2
one earned or gained more than the othep -
or actually earned or gained nothing, “ﬂ
Kratovil and werner, at s 52% ‘%
There are eight states in which husoand and wire may hold E
community property, 1In two of these stateg, Nevada and T

Texas, the husband may convey community proparty withour

the wife's signature, except if the conveyed BProperty 1is

the home. 1In othar states, the wife must join ip the geed,
Thus, if the candidate wishes to secure a lpan with community

PIOPErty, tne lencer may insist on the spouse's signature
CGh the security instrument,

i/ 1f a candidate is a LEnant i1n common wirtn cthers,

the bBank way, in sarisfaction of a Gent secured by the
Property, Lecome a tenant in common #1l1th the other owners,
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c. Banks may sgek spousa's signature
8N a4 promissory note.

r
the bank may rautinely ask that tne spouse's signatyre appear

an the promissory note as well. 1This makes the Spouse personally
liable for the payment of the dewt, and not nerely subject ip

the loss of the Secured property in the event of default, Thus,

the bank will often ask Lor the spouse's sigynature 23 a co-maker,
Jeintly and severally liable on the note, Morecver, asg to

jointly owned by the huspand and wife, the ;igngture of tn

@5 that half owned by the candigate in the evenk of cerfault.
Finally, the bank realizes that, in the event of the candidate.
spouse’s death, much of Lhe property of the fandidate wil] 1
Pa55 to the spouse by will, by dower or Curtesy right, or by

the right to take the intestate share, The vank will stil} want
tC be able to draw on that property which, at one time, belonged

4. Resolution eof proclems Presenteg py
the application or 2 U.s.cC. 431y

{B)iv1i) (I} "ana 11 C.F.R., & 1uUu.7,

Mpaign and a resultant
contrivution Ly thne 5pouse to the candidate, However,

Lhera are sgme situations wheps Such a conclusion would

LE unwarranted, in the Leneral Coungellsg view. Far example,
It & candidate cbtaineg a 5luv,uyu loan Lrom a bank for

Lhe cenefit of the campaign, tne bank Secured the loan

With a deed of trust ©n the 200,000 home owned by the
candigate and the candidate’s spouse in Jeint tenancy,

ana the spouyse CO-signed the Sécuriiy instrument angd

the note, tnere woulg be litele, if any, bpasis for arguing

¥
a/ Cf course, the lncurring of ; personal obligaticn by a
¢andicate spouse anp & promisscry rote could resuit, in Some
lnstances, in the Bank obtaining Payment of the dept by goiny
49a1iNst tne FeErsonal Lroperty of thne Spouse, However, where
d Specific price of Froperty is ysed as collateral, a pank
LUust orainarily seek satisfaction Sy obtaining 1t, Thus,
1L the bank reéguires the signature of the SPOUsSe on the
HIOML1SSOry noce, the Commission could consider the signature

2S werely incident to the SpPouses regquired Slgnature on the
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that the spouse nad made a contribution under these circum——:
Stances bLecause only 5100,U000 went to the campaign and the
candidate's own obligation on the note and intereat in the
pProperty securing the note was sufficient to insure repayment
of this amount. Accordingly, the Ganeral Coupsal [eCoOmmends
that the Commission Promulgate regulations to allow a4 candidate
Lo more easily alienate his or ner share of property without
the risk of a violation of § 44la by the spouse and by the
recipient campaign committee, Such regulations would state
that if a candidate's share in collateral or in listed proparcty
Serving as a basis for the loan equaled or exceeded the

amount 2f loan proceeds going to the candidate's committean,
such proceeds would pe considered as coming from the candidate
and not from the Spouse who may have co=signed on the nore

©T SeqQurity instrument. 5y

In order to implement this policy, the instructions on
the back of Hchedule C should brobably be amended so tnat
lt is made clear to the principal Campalgn committes exactly
Winat details are required in Teporting the terms of such candigata
loans. 1In additicn to requiring the name of the original .
lender, the interest rate, the fact that the loan was secured, e
4nq the due ocate or amortization schedule, the instructions :
should require a brief gescription of the collateral used,
€-9., 4 parcel of land, the cwners of the collateral or the
Property used as a basis for the loan, the type of cwnership
(e.9., tenants oy the entireties, tenants in common, etc.),
Lthe percentage of such Property owned oy each owner, the valuyse
©f the property, the names of all signatories on both the

e o i

EY Admittealy, the statute itsell, at 2 U.s,.C. 4315 )(H)
{¥i1)(I), states that a loan Ly a lenoing institution "sphall
Le considered a2 loan LY each enuorser or guarantor® (emphasis
agaed), and » 43l{vl{a)i{1) States that a loan is a contri-
bution. ucwever, the General Counsel believes that the
Commlssicn ¢oula bromulygate a regyulation defininy "personal
funds® which would construe the statute 1n a way alleowing
the result contemplated abcve.

It 15 established Judicial precedent that "the interpre-~
taticn ygiven the statute by the ocificers or agency Ghargyed
with its administration” is given "great deference,” Udall
¥. Tallman, 300 U.5. i, 16 {(lywvs;. See alsc National Conserva-
tive Polltical Acticon Committee v, Federal Election Cammission,

407 U.5. 3vb, +Un (1wel). Moreover, the Comnmissicn's regulations

2 Fed, Eiec. Camp, Fin. Gulde at 30,913, n, 7 {losg),

'Particularly is this respect due when the administrative pracrtice
at stake 'involves a Contemporanecus Constructicn of a statute

tuy [those| charged with the responsibility of setting itg machinery
in motion; of making the parts work efficiently ana shootinlygwhile
they are yet untried and pew," Udall, supra, at ls, citing '

rower Reactor Uevelouing Ca, v. International Union of Electricians,

4re SuD}eCt to approwval by pooth nousesg gf congress, see 2 U.s.C,
¥ 4JB{aJ, ana thus shoulg e accorded even yreater geference.

s
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Security instrument and the commercial note, and the capacity
in which each Signatory signed €¢ither agreement, 0/
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The General Counsel notesg that there are several matterg
that the Reports Aralysis Division either has referred or wishes

to refer to the

Cifice of General counse) dealing with the igsue

ot loans based on Property Jointly owned by spouses. These include
the Billy Tauzin Committee {Log » D=8lb}, the petep Windrem for
Conyress Committen ({Log ¢ Bla=1), Friends or Congressman Dougherty
(Log ¢ BUG-7, D-ule), and 30me other matters which we uncer=-

stand have not yet been referred. The General Counge] intends

tc analyze thesa referral items 2lONg the lineg Set torth in

this memorandum

The analysi

to determine whether any action ls warranted

S above presents several issues concerning

how the Commission should treat tne Situations 1n which
a candidate yives Property which isg jointly owneg With a
SEOUsSE Lo his gr her campaign or vbtaine loan proceeds using
the signature of the spouse. To deal with thesge issues, the

General Counsel
with "“personal £

Yécommends revision 0f the regqulations dealing
unds® to clarify when the drawing on property

S5hould be deemed to re=yit in a contribution by the spousa,

It ig Fecommenda

d that the discrete terms characterizing "personal

Lungs® be defined or ClLariried and that the disparity in the

treatment of canp

didates in different States ba eliminated, . It

is alsgo Fécommencea tpat the Conmission brenulyate regulat{ons

stating tnat, if

d that the instructiuns on the back orf Schedule ¢

L€ amenged in orger Lo enacle the fommission o have the necegsary

infoermation to o
this regulation,
General Counsel
Broposeg rulemak

etermine whether op QR there is compliance with

should pe duthorized to Prepare a notice of
ing for commission 4pproval,

iu/ Presently
and encorsersg,
may reasonaoly §

"iloan" inclucey
or security,” th
and tnose provig
instrument,

the formsg reguire g listing of all guarantors
Under normal commercial usaye, a committea
nterpert this ae TeQUiring it to lige enly those
45 yuarantors gr €ndorsers on rne commercial

as 1l C,F.R, S lov.7ra)(l) brovices tnat a

"a Yuarantee, enacrsenent, apg any other rorm

¢ 10rm should LTeguire tpe listinyg of co~makers
ing Security by a siynature on 4 Security
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IV. RECOMMENDATIONS

1.
of proposed rulemaking,

4.

not obtained a loan in excess uof his
of property used as collateral or as

Authorize the tGeneral Counsel to

rake no further action in co
candicates, spouses, or their commite

prepare & notice

mplisance matters againg:
ees where a candidate has
or her intetest in a Piece
a basis for the loan,




Explanation and Justification for Regulations
on Candidate's Use of Property in which Spouse
has an Interest

Effective Date: July 1, 1983

Federz]l Register notice: 48 FR Igozp
{April 27, 1983}
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FEDERAL ELECTION COMMISSION
11 CFR Parts 100, 110, and 2003

Candidate’s Use of Property in Which
Spouss Has an Interesl

AGENCY: Federn] Election Commission
acTorc Fingl rule; Tranamiital of
Regulations to Congress.

EUMMARY: The Commission has
tranamiited regulations o Congress to
govers the application af the Federal
Election Campalgn Act of 1971, an
amended (2 US.C 431 argag ) toa
federn! candidate's use of property io
which hin or her spouse haw an interest.
The regulations address the definitions
of *eontribution™ and of “peracnal
Funds™ of » candidaie.

2 U.S.C. 438[d] regquires thal any rule
or regulelion proposed by the
Comminsion te implement Chapter 14 of
Title 2 Uniled Siatep Code be
tranamitied 1o the Speaker of the House
angd the President of the Senate prior to
fina) promulgstion. If neither House of
Congreas disapproves ibe regulstion
wilhin 30 legislotive days after ita
transmdital, the Commianion may finally
prescribe the regulstions in questian,
The following regulations were
transmlitted to Congreas on April 22,
1843,

IEﬂZﬂlt Federal Regisier [ Vol

EFFeCTVE DaATE Furlber action
inchuding the snnouncement of an
effective date will be laken after Lhe
regulations have heen before Congress
30 leginlstive duys in accordance with 2
U.5.C. 438{d).

FOR FURTHER IMFORMATION CONTACT;
Susan E Propper. Assistant Genera
Counsel 1325 K Strest NW.
Washington. D.C. 204583, [202] 523-4143
or |300) 4249530

BUPFLEMENTARY INFORMATION: Om Juty
20, 1542 the Commission published &
Notice of Proposed Rulemaking
amending and adding o the regulationy
periaining to & candidate’s con of
property in which the apouse has an
intereat {47 FR 31390 July 20, 1882] No
public comments were received during
the thirty day comment peried.

Explapstion and Justification of
Regulatioos Coocerning & Candidate”
Lise of Property in Which Spouss bas
Interest

The revisions primarily address two
wituations involving loans obtained by
the candidate for use tn & campaign. In
the fire! situation, the loan W neguined
on the basia of property owned jointly
wilk the candidate's spouse. In the
second situation, the signeture of the
spoyse is required on the loan
instrument lo waive some itatutory non-
ownership inleswst such as dower o7
curteny. A third sitvation coversd by
these revisions Lovolves the drawing of
funds from zesets such a3 joictly beld
bank wccounta or the proceeds from
Yquidating jointly bheld siock.

The revisione carve oul 4 DAMTOw ares
to allow Sor the use of property e which
the candidate’s spouse bay an Interest or

46, No. B2 [ Wednesday, April 27, 1983 [ Rules end Regulations

vo nitow [or spousal signeture cn a loan
without violating the contribution Hmila.
Thiv is Implemented in 11 CFR
100.7[aH1)(1) by sdding & new
subsection [D) which sisien that a
pignatory spouse will nat be considered
a conttibutor If the value of the
candidate’s share of the property used
as collaterst or an u basis for the loan
equals or excerdn the amount of the
loan to be ured for the candidate’s
campaign. In addition, ibe stendard set
putl in subsection (D7 ir applied as an
exceplion 1o those parte of

$§ 100.7{b){11) and 100.8(4}{12} which
clussify endorser and guareniors as
contribulors,

175

The revisions alsc clarify the
definition of "personal funds™ of &
candidate nx nel put in §¥ 135.10{k:] and
9002.2{c](3). By changing the Lerm “right
of beneficial enjoyment”™ 10 "equitable
inleres!™ the Commiskion is uning & lerm
which more specifically spplisn 10 an
ownership or pecuniary inlerest thal ls
not one of legal title. By reordering the
crileria defining “personal Fundy.” it la
made clear thai the criteria of “legal and
Hghtful tile™ and “equitablie inferest™
must each be linkad with "legal right of
sccenn 1o or control over.” The lailer
criterion is the standard et out in the

legislative hislory of the 1974 .

Amendments te 18 U.5.C BOR periwining
to the limitations of expenditures of
personal Funde by & cundidaie, also
cited In Bockley v. Voles, 424 .51, 51,
5. n.57,

Finally, ize revisiony add a subsection
{3] 1c the "personal hunds™ defnition in
11 CFR 110.10{b) and & subsection [iii] o
the “petwonal funds™ definition in
§ 0003 2(c](3) in order to address the
concepl of "persenal funds™ in poinl
ownership situntions. These new
provisions parmit a candidate to use the
full value of his or ker share of asseu
jointly owned with u spouse withoul the
spouse being considered » contributez. I
there is Do wrillen instryment indicating
the candidate’s ownership share of the
property. the candidate will be
considered 10 own one-balf of the valus
of the property under these rules. This
0% rule would apply in communlrty

property states, ax well as in non-

fotfauhity property dlaled,
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January 2, 2002

Via Hand Delivery

Mr. David Mason

Chatrman

Federal Election Commission
099 E Street, N W,
Washinglon, D.C. 20463

Re: Bauer for President 2000, Inc.
Drear Mr, Muason

Bauer for President 2000, Tnc. (the "Committee™}. by its attorneys, hereby submits its

response (o the Preliminary Report of the Audit Division.

IT, Audit Findings And Recommendations - Non-Repavment Matters
A, Apparent Impermissible Contributions

1. Donor 1.ist

The Committee disagrecs with the Audit Siaff's conclusion that the list exchange
bctween the Campatign for Working Fumilies PAC {"CWF"} and the Commiltee was not of

“equal value” according to accepted mdustry practice. g the lime the exchanee asreement was

cntered into by the parties. Indeed. the Audit Staff makes no effort to determine the “value™ of
the “future™ use of the names expected 1o be generaled by the Committee a1 the time the
exchange ugreecment was made, Instead. its analysis rests on a companson of CWF's “uctual
use” of the Commutice’s list versus the Commitiee's actial use of CWF's list. What CWF chose
to do during the term of the agreement. however, does not establish the value of jis fight to the
“future use™ of the polential Committee’s list, at the time of the exchange sgreement, which is

the refevant time for the valuation of the exchange. The Commitee submits that, judged by

WASHINGTON PHOENIX LOS ANGELES LONDON




Mr. Dravid Mason
Tanuary 2. 2002
Page 2

industry standards. CWF's right 1o use the potentially very large numbers of new names that the
parties anticipated that the Committes would generate more than equaled the valuc of the right 10
use the names CWF proposed to provide to the Committee. Moreover, use of the list by the

Committee added vaive 1o the CWT Hst

2. Rental of Donor List

The Committee objects to the conclusion that the Committee’s sale of its list 1o the
Lukens Cook Company (“Lukens™) resulted in a contnibution-in-kind. The Audit Staff's
conclusion that the Committee s list was not “developed for its own usge.” but rather as a
fundraising item, is unsupportable in light of Mr. Bauer's active candidacy in the 2000
Presidential clection. Moreover, the Audit Staff has misconstrued the arrangement berween
Lukens and the Commilttee with respect to the rental of names. In any event, the Audit Staff's
suggestion that names obtained initially from third parties do not qualify “as developed™ by the
Committce is contrary to industry practice, 3 Practice that has not been questioned previousty by

the Commission,
3 Purchase of Assets

The Commitiee disputes this conclusion. The Committee has not yet located addirional
dacumentation. although cfforts to do so have been made and wilt continue to be made. The

matenial will be supplied promptly UpOn receipt.
4. Personal Loan

The Committee strongly objects to this conclusion. which is deficient in both fact and
law. The Audit Staff contends that Mrs. Bauer, the candidate’s wife, made an illegal
contribution. because Mr. Bauer, the candidate. toaned the Committee $45.000, using 4 check
drawn on a joint checking account. entitled "Gary L. Bauer und Carol Bauer.” Since the account
had only $63,128 in unspent funds. the Audit Staff reasoned that “the condidate’s equitable share
was $31.3647 and that the difference between the amount of the loan and the candidaie’s

equitable share represented a contribution from Mrs. Bauer.




Mr. David Mason
January 2, 2002
Page 3

Section 110.10(b){1)(i} provides that personal funds means any assets which, under
applicable State law, the candidate had legal right to access or control and to which the candidate
had legal and rightful title. This describes exactly Mr. Bauer's interest in the funds in the bank
account on which the loan check was drawn. Under State law, Mr. Bager had a legal right to all

of the funds in the account,

In our view, Section | 10.10(b) 1 Xi} governs this transaction, but even under Section
HOIB(bX3), on which the Audit Staff appears to rely, the result would be the same. Mr. Bauer
also had 4 right to the full amount of assets under the agreement with the bank governing the

account, the “mstrument of ownership.™

Finally, Mr. Bauer's act - drawing a check on a joint account — cannot cause Mrs. Bauer
to violate the contribution limitation. The Federal Election Campaign Act of 1971, as amended,
and the Fiflth Amendment to the United States Constitution, require an act by the party charged
with 4 violation. Mrs. Bauer did nothing. Indeed. the Commission has itself required the
signature of 4 participant in a “joint™ account before 4 contnbution can be attributed 1o him/her,

See 11 CFR § 110.1(k) 1), !

S
B. Misstatement Of Financial Actjvity

—=atnTnem A P nancial Aclivity
On December 31, 2001, the Committee filed armnended reports as requested.

C. ltemization OF Receipts

On December 31, 2001 the Committee filed amended reports as requested.
D. Itemization OF Dishursements
~—=lleaton 1 7 Lishursernents

On December 31, 200!, the Committec filed umended reports as requested.

E. Apparent Prohibited Contributions Resubt
Commercial Vendors

The Committce disputes the contention that it received an in-kind contribution from an v

of the Tisted vendors or that it reccived credit oher than in the ordinary course of business., The
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Committee has sought to obtain the documentation indicated by the Commission, but has not vl
been able to do so. The Committee will submit such documentation promptly upon receipt, The
Committee notes, however. that the Audit Siaff's conclusion that the extensions of credit of the

nalure noted here are not in the ordinary course of these businesses conflicts with thirty-vears of

information in the Commission's files conceming Presidential cornminees and vendors.

I11.

Audit Findings And Recommendations — Amounts Due To The US, Treasur

R, Stale-Dated Committee Checks

On December 31, 2001, the Committee submitted 1o the Commission a check in the

amount of $3.784 with respect 1o the staie-dated checks,

If you have any questions concerning this maner, please don't hesitate to contact the

undersiened.
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