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SUBJECT: Solt Moncy Rules: Draft Notice of Proposed Rulemaking

Attached is a drafi Notice of Proposed Rulemaking (“NPRM") addressing issucs
rased 1 Title T of the Bipartisan Campaizm Reform Act of 2002, entitled “Reductron of
Special Interest Influence.™ Under § 402 of BORA., these rules must be promuleated no
later than June 235, 2002




Please note that the NPRM makes a couple of changes 1o 1he ruleriaking schedule
presented on Apml F], 2002, First, the deadline for comments and requests L testify on

this NPRM would be May 29, 2002, The public hearing oo sofl money would be extended
1o two days, Junc 4 and 5. 2002,

Recommendation

The Oilice of General Counsel recommends What the Commission:

1. Approve the attached Notice of Proposed Rulemaking for publication in the

Fedeved Regrister, and

e} Schedule a public hearing on this NPRM for June 4 and 5. 2000

Attachment
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FEDERAL ELECTION COMMISSION

11 CYR Parts 100, 102, 104, 106, 108, 110, 114, 300, and 9034

[Notice 2002 - =]

Prohibited and Excessive Contributions; Now-Federal Funds or Soft Money

AGENCY:

ACTION:

SUNMMARY:

Federal Election Commussion.

Nottee of Proposed Rulemaking,

The Federal Flection Commission secks commients on proposcd
changes 1o 15 rules relating to funds raised, received. and spenl by
panty committecs under the Federal Election Campaign Act of
1971, as amended ("FECA” orthe "Act).  The proposcd rules are
based on the Bipartisan Campaign Reform Act of 20072 {("TICRA™),
which adds to the Act new restrictions and prohibitions on the
recetpt, solicttation, and use of centain tvpes of non-Federal Tunds.
which arc commonly referred o as “solt money.” BURA and the
proposed rules prohubit national partics and Federal candidates and
ufficeholders from raising non-Federal Funds. They also zenerally
require State, district, and local party committees o fund “Federal
vlection activity,” including voler revistration and get-oul-the-vate
{"GOTV" ) drives, with money raised pursuant 1o the limitations,
prohibitions, and reporting requirements of the Act, or with a
combtnation of funds subject 1o various requirements of the Act

and BCRA. They alse address fundraising by Federal and non-
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Federal candidutes and officcholders on behalf of political party
commuttecs, other candidutes, and non-profit orpanizations.
BCORAs general effective date is November 6, 2002, the
day following the November 2002 gensral clection. although
national parly commitiees that received soll MOncy prior 1o that
date may use these funds for eeriain purposes before Tanuary |,
2003, The changes to the Act's contribution limits take cilcet on
Jangary 1, 2003,
Further information ts contained in the supplermientary
[nformation that follows. Pleasc note that the Comimission has nol
made a fimal decision on any of these proposals.

DATES; Comments must be received on or before May 29 2002, The
Commission wifl hold a hearing on these proposed rules on June 4
and 3, 2002, at 9:30 am. Commenters wishing o testify at the
hearing mwst so indicate in their written or electronic comments.

ADDRESSES: Alt comments should be addressed to Ms. Rosemary O Smith,
Assistant General Counsel, and must be submilted in cither
electronic or written form. Electronic mail comments should be
sent 1o BCRAsolimong@ifee. gov and must include the full name,
¢lectronic mail address, and postal service address of the
commenter. Electronic mail comnients that do not contain the full
name, ¢lectronic mail address, and postal service address of the

commenter will not be considered. Faxed comments should he
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sent to (202) 2193923, with printed copy follow-up to cnsure
legihility. Wrilten comments and prinied copies of faxcd
comments should be sent to the Federal Flection Commission, 96U
E Street, NW., Washington, D.C. 20463, Commentors are
strongly encouraged to submil comments clectronically 1o ensure
timely receipt and consideration. The hearing will be held in the
Commission’s minth floor meeting room, 999 K §t, N.W
Washington, T2.(

FOR FURTHER

INFORMATION

CONTACT: Ms. Rosemary C. Smith, Assistant General Counsel, or Atlomeys
Ruth Heilizer (definitions), Jonathan M. Levin {office buildings).
Dawn Odrowski {national parties and lax-cxempt arganizations),
Rita A. Reimer (Federal and State candidutes), John C. Vergell
{Levin lunds). or Anne A. Weissenbom { partics), 999 E Street
NW._ Washington, DC 20463, {202) 694-1650 or {800} 424-953(

SLPPLEMENTARY

INFORMATION:  The Bipartisan Campaign Reform Act of 2602 {("BOCRA™), Puh. L.
T07-155, 116 Stat. 81 (March 27, 2002), contains extensive and detailed amendments to
the I‘ederal Flection Campaign Act of 1971, as amended (“FECA™ or the Aot
21.5.C 431 et seq. This is the first ol a series of Notices of Proposed Rulemakings
("INPRM™) the Commission will publish over the next several months 1o order 1o meet the
tuicmaking deadhines set out in BORA.

This NPRM addresses BCRA's now limitations on party, candidate, and

officeholder solicttation and use of non-Federa] funds. Section 402 of BORA cstablishes
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a H)-day deadline for the Commission to pronuluate these rules. Since BORA was
signed 1nto law on March 27, 2002, the ik-day deadling is June 25, 2002,

Future NPRMs will address: {1} clectioneering communications and tssue ads:
(2] coordinated and independent expenditures; (3} the so-called “millionaire’s
amendment,” which inercases contribution limits for congressional candidales facing
self-linunced candidates on a sliding scale, hased on the amount of personal funds the
opponent contributes o his ur her campaign; (4) the increase in contribution limits; and
(5) other new and amended provisions, including contribution prohibitioms and reporting,
This last NPRM wil] address contributions by miners, foreign nationals, and 1).5.
nationals; inaugural commitiees; fraudulent selicitations: disclaimers; persanal use of
campaign funds; and civil penalties. BCRA's deadline for promulgation of these
remaining rules is 270 days aller the date of enactment, or December 22, 2002 The
Commission also plans to address BCRA's impact on national nenlinating convenlions in
a separate rulemaking,

RBecausc of the extremely tight deadline for promulgating these rules, the
Commission must adhere o a sherter-than-usual timeline for Teceiving and considering
public mput on the proposed rules that follow, This schedule wil] be stnctly adhered (o,
Comments on this NPRM nwust be received no laler than May 29,2002 Commenters
who wish to lestify at the June 4 and 5, 2002 public hearing must so indicate in their

comments, also by May 29, 2002,
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Introducrion

The Act imits the amount that individuals can contribute to candidates, political
committees. and political parties for use in Federal elections, 2 U.S.C. 4d1a. The Act
also prohibits corporations and laber erganizations from contributing their general
treasury funds for these purposes. 2 1U1.5.C. 441h, Contributions from nationad banks,
21LS.C 441 bia); government contractors, 2 11.5.C. 4dic; foreipn nationals, 2 1.5.C.
441Le; and minors, new 2 11.5.C. 441k, as enacted by BCRA: as well as contributions
made m the name of anather, 2 U.S.C. 4411: are also prohibited. These strictures regulate
what 15 oiten referred 10 as “hard moncey,” or Federal funds,

Some donalions that do not meet the FECA hard money requirements, lor
example, corporale and labor organization general treasury confributions, may not be
used for Federal clections, and are referred to as non-Federal funds.! Non-Federal funds
may not be usced {or the purpose of influencing any election for Federal office, Funds
raised that are used by State or local partics or State or local candidates wholly on non-
Federal clections may be governed by State or local law.  Prior (o BCRA s revisions,
the FECA permitted national party committives, Federa] candidates, and officeholders w
raise money not subject to some of the Act's source iimitations and prohibitions.

Beginming November 6, 2002, under BORA., national parly committess “mayv nol solicit,

Becuuse the Ten-n “soft money™ 15 used by dilferent people w refe; 16 a wide varely of finds uoder
difterent circurnstances. the Commussion has decided to use the term “"non-Federal funds™ in the rules
rather than the wem “soft money.” BORA iself does ool ose the term excepd i the headinge o Title 1 of
BORA - Sume donations that do nol meet the Agt's hard Mgy requiretients, o exarnple, these from

{oreign nationals, national banks. and Federal corporationg, may not be used at all,
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receive, or direct 1o another person a contribution, donation, or transfer of funds or any
uther thing of value, or spend any funds, that are nol subject 1o the limitations.
profubitions, and reporting requirements of this Act.” 2 11.5.C. 441i{a).

BCRA also provides (hat State. district. and local political party committecs musl
pay for “Federal election activities,” which is a new term introduced and defined by
BCRA, 2 TLS.C 431(20), 44Ti(b)( 1), with entirely Federal funds or. in somc cuases, 1
mxture of Federal funds and a new type of non-Federal funds, which the proposed rules
call “Levin funds.”™ These two provisions are related in that the latter is intended to
prevent cvasion ol the former, A national political party committee tay not evade the
restctions in BCRA by mercly transferring its spending for Federal election activily 1o
State, district, or local party committees. The State, district, and local party comnutters
must spend Federal funds on these activities. See 148 Cong. Ree. Ha08-409 {daily ed.
Feb. T3, 2002) (statement of Rep. Shays).

The "Levin Amendment” (named afier Sen. Levin of Michi gan who offered 1t)
provides an exception or refinement 1o the requirement (hat State, district, and iocal party
comntittces must spend only hard money for Federal election activities. The Levin
Amendment provides that State, district. and local political parly committecs m ay UsC
funds that do not mecet all of the Act’s limitations, prohibitions, and reparting
requircments for a portion of certain Federal clection activities if certain conditions arc
satishied. See 2 ULS.C 441i(b)2){A). The proposed regulations refer to these funds,
which are a subset of non-Federal [unds. as “Levin funds,”™ a term which would be

defined in the proposed regulations. BORA does not permit national party commiliees,




I candidate committees, separate segregated [unds, or nonconected commitlees to raise or

ot

spend Levin funds,
3 A Slate, district, or local political party committee may spend under the Levin
4 Amendment i the expenditure or dishursemient is allocated between Federal funds and
5 Levin [unds. BCRA contemplates that the Commission wiil adopt regulations
6 prescribing the allocation requirements, 2 1U.8.C. 441i(b)2)( A} Sec below.
Under BCRA, Federal candidates and officeholders may not solicit or receive non-
&  Federal funds in connection with a Federal election, and may raise only himited amounts
9 1 conncetion with non-Federal clections. 2 U.S.C. 441ifcH 1y and {2). These far-
10 reaching amendments affeet many other aspects of the Act and the Commission’s rules,
11 For example. the prohibition on Federal candidate and officcholder solicitation of non-
12 l'ederal funds, and national party committees’ solicitation or receipt of non-lederal
13 funds, applies to convention committess, which are cstahlished by national commilless

t4 under 17 CFR 9008.3(a). These statutory changes could apply 1o other entitics as well,

15 Bec 2U.S.C.441ia)2). As noted ahove, BOCRAs impact on national nominating

16 conventions will be addressed in a separate rulemaking. it also will be necessary to
rewrite the Commission’s allocation rules at 11 CFR Part 106, See below,

18 The proposed rules are described and explained below. 1n several sections the
19 Commission has identificd specific questions. issucs, or altermatives for which it seeks
20 comments. In addition, the Commission welenmes commenis that address jssucs not

21 raised in this NPRM.
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Scope, Effective Date, and Organization

The Commission proposes 1o prescribe new rules for non-Federal funds of
petitcal party comtmittees. The bulk of these rules would be in 11 CIR part 300
Proposed 11 CFR 300.1 addresses the scope of new part 300, sets forth the effective date
of the provisions contained in the new part, and outlines the organization of the new par,
Specifically, proposed paragraph (a) of section 3001 states that proposed new part 300
would implement changes to the FECA, enacted by Title T of BORA. 11 also noles thal
nothing in part 300 is intended to alter the definitions, restrictions, labilitics, and
obligations imposed by sections 431-455 of Title 2 of the United States Code or in the
regulations prescribed thereunder in 11 CER parts 100-116.

The effecitve date of BCRA, except where otherwise stated. is November 6. 2002,
sce 2 LS. 431 note, scetion 402(a). Paragraph (12} of proposed scetion 300.1 states
that part 300 would take effect on November &, 2002, cxcept for the following: (1) where
otherwise stated in part 300; {2) subpart B of part 300 relating 1o State, district, and local
party commitiecs will not apply with respeet to runofT efections. recounts, or election
contests resulting fron clections held prior to November 6, 2002; (3} the inerease in
mdividual contributions limits to State party committees as set forth in proposed 11 CFR
110 1(e)(5) will apply to contributions made on or after January 1, 2003, and (4} national
parties must spend any remaining non-Federal funds received before November 6 and in
their possession on that date before January 1. 2003, subject to the transition rules set

fonth in proposed 11 CFR 306,12,
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Finally, puragraph {c) of scction 306001 indicates that part 300 waould be organized
into five subparts, with cach subpart addressing a specific category of persons affected by
BORA. Specifically, subpart A of part 300 prescribes rules peraining t national party
committees; subpart B prescribes rules pertaining o State, district, and local party
committecs and organizations; subpart C addresses rules affecting certain tax-ex emp
organizations: subpart [ prescribes rules peraining to Federal candidates and IFederal
officeholders; and subpart E prescribes rules pertaining 1o State and local candidates.
BURA also requires changes in these paris of Title |1 of the Code of Federal

Regulations, which are alse addressed in this rulemaking,

Definitinns

The proposed rules would amend an cxisting defimition and add several new ones.

Some of the new definitions would be added to current 11 CFR part 104 becayse they

would have gencral applicability in Title 11 of the Code of Federal Reeulations. The

remaimng new definitions would be added to proposed new 11 CFR part 300, The

definitions are explained below.

1. Proposed 11 CFR 100,24 Definition of “Federal election activily”

BURA amends 2 1L1.S.C. 43 by adding a new term, “Federal election aclivity,”
which consists of certain activities thal State and local commitioes of palitical parties
must pay lor with cither Federal funds or a combination of Federal funds and Levin

iunds. As stated above, Levin funds are funds which are exempl {ron the restrictions and
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profubitions of the Act, but which arc limited, under BCRA. to S10,000 per donor and
which nwst comply with State law,

The proposcd definition of Federal election activity, which would be mearporated
into proposed new 11 CFR 100.24, tracks BCRA by including in Federal clection activity
the following activilies when they occur in close proximity o a Federal clection: voter
registration; voter identification; GOTVY drives; and public conmtmunications that refer to
clearly identificd Federal candidates, cven if candidates for State and local offices are
also mentioned. (“Generic campaign activities™ arc discussed below.)

With respect to “voler registration activity,” which is addressed in Proposed
1T CFR 100.24(a)(1), “special elections™ are cxeluded, pursuant to BCRA. [However,
with regard 1o proposed 11 CFR 100.24{a)(2), which addresses ather activitios conducted
In conncetion with an election, such as voter identification and GOTY activitics, BURA
docs not exclude “special elections.” Therelore, under proposed 11 CFR 100.24(3)(2),
voter identification and GOTY activities would constitule Federal election act; vity if
conducted 1n conncetion with special elections.

Proposed 11 CFR 100.24{a){2)(i) would set {orth examples of “voter
identification.” such as activities designed to determine registered voters, Hkely volers, or
voters ndicating & preference for a candidate or political party. The Cammission sceks
comments as to whether those are appropriate examples of voter identification, or
whether they arc too broad or too narrow. Do efforts o identd fy potential voters for State
or local candidates, without any mention of a Federal candidate, constitute Federal
clection activity? Should there be a de minimis level of voter identification activitios

related to iederal elections that would nonctheless not render cortain achvitics “Federal
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clection activitics” under BCRA?  For example. would a State commitiee™s purchise of a
Fist of voters from a vendor for the purpose of Slate fundraising canstitule “Fedcrat
clection activity™? Should “voter identification™ be read in conjunction with “GOTV™ 1o
reach only those activitics intended o identify voters for GOTV purposes? Should there
be a defined time period that dislinguishes “voter identification™ from GOTY activities”
For example. is an activity designed w identify supporters of a gubernatonial candidatc
“voler identification™ if conducted several weeks or months before an glection, but
“GOTV" if conducted within a week of the election”  What other examples of “voter
identification” should be included in the regulations?

The Commission also notes that some examples of “voter identification,” such as
activitics designed to determine registered voters or hikely volers, may sometimes be
conducted on a nonpartisan basis, Nonpartisan activitics inlended o ENCoUrage
individuals to vole or to register to vole appear to come within the definition of “Federal
election activity™ under BCRA.  Nevertheless, should non-partisan GOTY drives be
exctuded from the definition of “liederal election activity™ in 11 CFR 106,247 See 2
LS. CO43H9)BMIX).  Is it appropriale to treat certain party or candidate-inttiated or
501{c) activities as nonpartisan voter drives? [f so, under what conditions?

Proposed 11 CFR 100.24(a) 2)(1ii) contains the following examples of GOTV
QetivIlies: transporting voters ta the polls: contacting voters on cleetion day or shortly
before to encourage voting, but without refetring to any clearly identified candidate for
Federal office: and distributing printed slate cards, sample ballots, palm cards, or other
printed listing(s) of three or more candidates for any public office. The Commission

seeks comments #s to whether there shoubd be a de minimis level of GOTV activities
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related to 'ederal etections that would nonctheless not render these activitics “Federal
clection activities™ under BCRA.

In addition, the Commission secks comments conceming additional examples of
CGOTY activity for possible inclusion in the final version of this proposed rule. The
Commission also seeks comments an whether printed slate cards, sample ballots, and
palm cards shouid properly be constdered GOTV activities or “public communications.™

The Commission notes that, although slate cards, sampie hallots, and printed
listings of three or more candidates are exempted from the Act’s definitions of
“contribution™ and “cxpenditure,” fsee 2 U S.C. 431(8)(hHv) and (Rhiiv)), they could
be viewed as falling within the tenm “Federal election activitics™ under BCRA. Should
they'?

The Comnussion also hotes that voter identification, GOTY. and BCOCTIC campaivn
aclivity are only "Federal election activities" under RCRA when they are conducted in
conncetion with an election in which a candidate for Federal office appears on the ballot
{regardless of whether a candidate for State of local office atso appeurs on the balla)
The Commission seeks comments on how this requirement should be construed and
mplemenled - specifically, during what period{s) of ime should a I'ederal candidate be
deemed to be oo the ballot? Congress clearly intended to cstablish cortain periods of time
in which a Federal candidate is not deemed to be on the baliot. 1low should the
Commission procceed in effectuating Conaress’ intent'?

The Commission notes that there are a variety of ways in which Federal
candidates may qualify to have their names placed on the hallots of (heir States and that

these processes are governed by State law, In addition, the methad by which a candidate
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lor Federal oilice ohains a position oo the hallot is hikely to differ for pricvaries and
wencral clections. In some cases, one State political party may choose its candidate for
Federal office before other State political partics chonse their candidates. Should the
Comnussion construe the stafutory language "on the baljot™ (o encotmpass the period of
ume beginning on the carliest date that any Federal candidate could qualify for a position
un the ballot according to the time periods specified in the applicable Starc law or should
the time period begin on the day the filing period for federal offices closes under State
law? In ihe alternative, does this time period begin on January | of any Federal election
year, that 1s each even-numbcered vear? Or should the time perod begin on the date that
any tndividual has become a Federal candidate under the Act? Sec 2 U.S.C. 431(2) and
11 CFR HKL3(a) 1) through {4) regarding the defimition of "candidate” for FECA
PUIPOSEEs.

Proposed 11 CIR 100, 24(a)3) follows new 2 11.5.C. A31(20) by providing that a
public communication that refers 10 a clearly identificd candidate for Federal office
would constitute “lederal election activity” that must he paid [or with Federal {unds if
the communication promeates, supports. attacks. or opposes any candidate for that Federal
affice. This is true even if a candidate for State or local office is also mentioned or
identified. However, public communications that do not promote, support, altack, or
oppose any Federal candidate, as well as certain contributions to State or local
candidates, the costs of State. district, or local political conventions or similar mectings
and conferences, and prasstoots materials that refer only to non-Federal candidates would

be specifically excluded [rom the definition of “Federal clection activity.”
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“Public communicalion” iz defined in proposed 1F CFR 1060.26, discussed helow,
Thus, the definition of "Federal election activity™ in proposed 11 CFR 100.24 and BCRA
would extend bevond communications cxpressly advocating a vole for or aEainst 4
candidate.  Note that a proposed definition of “promote or support or attack or oppose™ i
set forth 1o proposed 11 CFR 300.2¢1), which is discussed helow.

BURA also crafted 2 UJ.8.C. 431(20) to exempt from the definition of “Federal
election activity” certatn expenditures or disbursements by State, district, or local
committees of political parties for certain activities which may be paid tor with non-
Federal funds. These activities are: public communications thal refer to a clearly
identified candidate for State or local office, provided that the public communications do
not promaotic, support, altzck. or oppose any candidate for Federal oflice {proposed 1i
CFR 100.24(b} 1)), contributions to candidates for State or local offtce, provided that the
contnbutions are not for Federal election activitics (proposed 11 CFR 100.24{b}2)}; the
costs of State, district, or local political conventions, meetings or conferences (proposcd
LI CFR 100.24(b}(3}}: the costs of grasstoots campaign maltenals, including buttons,
bumper stickers, handbills. brochures, posters and vard signs. that name or depict no
Federal candidate for State or local office (proposcd 11 CFR 100240k 4 voter
registration activity before or after the dates dumng which this activity becomes Federal
clection activity {proposed 11 CFR 100.24(0)(5)); and GOTY and voter identification
activities in clections in which no candidate for Federal office appears on the ballot
{proposced 11 CEFR 100.24(b){6)). The Commission also sceks comments concerning

additional examples of “prassroots”™ activities,
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2. Proposed 11 CFR_100.25 Definition of “gencric campaien activity™

Proposed scetion 100.25 containg the new slatutary definition of “gencric
campaign aclivity,” which is campaign activity that promotes a pohitical party, and not a
candidate for Federal office or for non-Federal office. The proposed rules would add to
the statutory definition thuse activities that oppose a political party without opposing
specific candidates. Activities in opposition to a particular party or candidate may he
construed as a form of promoting the other party or other candidates. Unlike “voler
registration activity,” as deseribed in 11 CFR 100.24¢a) 1), the Commission is proposing
to inlcrpret “generic campaign activity” to apply 1o special elections. In addition. the
Commission secks conument on the cxtent. if any. to which the exclusions for cxempt
activities in 1§ CFR TGO {b)S), (15), (17} and 100.8(h)(8). {10}, and {16}, should apply

to the definition of “yeneric campaign activity,

3. Propgsed 11 CFR 160.26 Definition of “public communication”

BCRA amends 2 U.8.C. 431 by adding a new definition for the term “puhlic
commumication.” BCRA defines “public communication™ to include communication by
broadeast, cable, satellite, newspaper, magazine, outdoor advertising facility, mass
matling or telephone bank to the general public, or any other form of gencral public
political advertising. [n proposed 11 CFR 100.26, the Commission has not included the
Internct as a form of “gencral public political advertising” because this provision of
RCRA does not refer to the Internet. Lowever, the Commission seeks comments as to
whether the definition of “public communication™ in proposcd 11 CER 100.26 should

include or exclude communications provided through the use of World Wide Wb sites
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available o the public, widelv distributed electronic mail, or other uses of the Internet,
such as “Wehcasts™ or (he transtmission of high-quality voice, graphics, or video
advertisements.

A letler sent by Chairman Mason and Commissioner Smith requcsied Lhat
Comgress clarify whether the wrm “public comnunication” was intended to ENCOMPAss
commumcations sent over the Internet. The Jetter noted that the definition included tany
ather form of gencral public political advertising,” and stated: “The Commission has
treated Intemct web pages available to the public and widel y-distributed e-mail as forms
of *general public political communication.” Thus, the new definition combined with the
Commission’s established interpretation of the FECA could command regilation of
Internet and ¢-mail communications.™ Sec 148 Cong. Rec. 52340 (daily ed, March 232,

2002). Congress did not express agrecment or disagreement with this interpretation,

4. Propesed 11 CFR 100.27  Definjtion of “mass mailing”

BCURA amends 2 U.S.C. 431 by adding a new definition of the term rass
mailing™ This new definition, which is set out in proposed 11 CFR 100027, would
include any mailing by United States mail or facsimile of more than 50H) pieces of mail
malter of an 1dentical or substantially similar nature within any 30-day period.

The term “substantially similar™ is also used in the Conumnission’s disclaimer
regulations at 11 CFR 110 11{a)3). When these rules werce adopted 1n 1995, the
Commission explained that tcchnological advances now permit what is basically the
same communication to be personalized 1o include the recipient™s name, occupation,

peographic location, and stmilar variables. Communications are considerad
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“subslantially similar™ for purposes of the disclaimer rules 1f they would be the same bul
for such individualization. See Explanation and JTustification for Repulations on
Communications Disclaimer Requirements, 60 Fed. Register 52069, 532070 (Oct, 5,
1995}, The Comumission is proposing that the term “substantially similar” as used in
proposed LI CFR 100.27 have the identical meaning, and is including Janguage 1o this
cifect in the lext of the rule. However, it welcomes comments as 1o whether somie other

defittion of “substantially similar” would be more appropriate in this conlext.

3. Proposed 11 CFR 10028 Definition al *lelephone bank™

BURA amends 2 [1.5.C. 431 by adding a new definition of the term “telephone
bank.™ This new definition, which is set out in proposed 11 CIFR 100.28, would include
more than 300 telephone calls of an identical or substantial] ¥ similar naturc within any
30-day penod. The Commission is also proposing to address the meaning of
“substantiaily similar™ in the text of the rujes. See discussion of proposed 11 CFR

10027 above.

6. Proposed 11 CFR 30602 Drefinitions

T proposed new section 300.2, the Commission seeks comments on dratt
definitions for the foilowing terms: “501{c)h organization that makes expenditures or
disbursements in connection with a Federal election™ “agent”™; “directly or indircetly
cstablish, finance, maintain, or contre]™ “disbursement™; “donation™; “Federal account™

“Federal funds™; “Levin account™ “levin funds”; "non-liederal account™ “non-Federal
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funds™; “promote, support, attack, or oppose”; and “to solicit or direct.”™ Scveral of these
terms are adapted from extsting rules.

Several key terms are discussed in further detail helow. In addition, the
Commission notes thal proposed 11 CFR 300.2 defines several phrases. such as “direct]y
ot Indirectly establish, finance, maintain, or control,” “to solicit or direct,” and “proniote
of suppart or attack or oppose,” rather than attempting to define the individual words in
vach phrasc. Comments are sought on this approach, and on the clarity and scope of
these definitions.

A, Defininon ol “avent™

With respect to the definition of “agent,” the Commission seeks comments as 1o
when an agent 15 acting “on behall of” a principal. Addittonally. the Commission sceks
comments as to the circumstances under which a principal, such as a party commitlee or a
501{c} oryantzation, would be held Hable for the actions of an agent, such as an
individual seliciting funds on behalf of the committee or 201{c) organization. For
example, must such an individual be a paid employee of the principal (1.e., the candidate
or officcholder) in order to gualify as an agent or would a vendor or independent
contractor hired hy a candidate or political committee quahfy as an agent? Could a
principal be held responsible for the actions of a velunteer who solicited impermissible
funds if the voluniver was making solicitations pursuant 1o general wrilten or oral
instructions from the principal? Would a volunteer yualify as an agent if a principal had
knowledge that a volunteer was making impermissible solicitations using the candidate’s
name without being specifically directed by the principal to do so? In addition, should a

principal only be held liable if an agent has actual, as upposed to apparent, authority 1o
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engage in the alleged actions at issuc? Similarly, should a principal be held liable it an
agent has express, rather than implied. actual authority (o act? Or should the Commission
not attempt to define agency concepts in Lhis part ol the regulations. but instead leave the
concepts undetined for purposes of BURA and rely on common law definitions? Please
note that the atter approach would depart from the approach taken regarding the
definition of agency in the current independent expenditure ruics. See 11 CFR

L T{h)YS).

B. _Defimtion of "direct]y or indireetly establish, finance, maintain, or controd™

Proposed 11 CFR 300.2{¢) would define “directly or mdireedy establish, [inance,
maintain, or control.” # term that s used in several provisions of BCRA. (The phrase
“established, Ninanced, maintained, or controlled™ alrcady appears in the Commission’s
“affiliation™ regulation. See 2 11.8.C. 44 1afa)5), 11 CFR 100L5(g)). The term appears in
BCRA in the context of State, district, and local political parly committees (see,e.g., 2
LLS.Co441i(h) 2 W B 1i1)) and of Federal candidates and officeholders {see, e, 2 US.C.
441i(e) 1)).

in BOR A, “directly or indirectly establish, hinance, maintain, or contral™ is ysed
n one conlext which seems 1o he akin to the current aftiliation rule, that 1s, determining
when ostensibly separate entities share a contribution Ll See2 USC.
44Ti(bH2)B)(tii). This usage would suuvest that the existing affiliation regulation is
helptul in understanding what is meant by “directly or indirectly establish, finance,
maintaity, or control.”™ The term, “direct]ly or indirectly establish, finance, rnaintait, or
contrel,”™ however, is also used in what scems 1o be a shightly different manner, too. For

example, a State, district, or local committee of 4 political parly must ool use as “Levin
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funds™ (a term thal would also be defined in this section) any funds transterced o it fron,
among other persons, “any other State, local, or district commitiee of any State panty, . ..
or ... any eolity directly or indirectly cstublished, financed, maintained. or conteolled [bry

the State party comnittee|.” 2 US.C441i(b} 20 BWivKD, (1V): see also 2 L1.5.C,

d41i(cifl). Tlus latter usage sugeests a different purpese, namely preventing the
proliferation of commitices or organizations as a means of cvading the Levin Amendment
transfer prohibition, as well as other BCRA prohibitions.

The definition in proposed 11 CFR 300.2(¢) would accommodate both of the
usages of the term “directly or indirectly establish, finance, maintain, or control.”
Proposed paragraph (¢l 1) would begin by enumcraung the persons to whom the
regulation would apply. and would employ the shorthand “sponsor to refer to these
persons. Alse in proposed puragraph (e)(1), the statutory concept of “indirect™
establishment, nancing, maintenance. or control would be addressed by inciuding
actions taken by a sponsor’s agents, and those taken on behalf of the sponsor, or at the
sponsor's behest, within the definiton.

Proposcd paragraph {€){1)i) would provide that u spansor “direct]y or indirect]y
establishes, tinances, maintains, or contrels™ an entity if the sponsor and the entity would
he considered affiliated under 11 CFR 100, 55

Ciiven that the term, “directly or indirectly establish, finance, maintain, and
control.” seems also to have a somewhat broader meaning in other conlexts, proposed
paragraphs te K111} through (e} 1 vi) would go on to state other conditions in which a

sponsar would “directly or indirectly cstablish. finance, maintain, or contral™ an entity,
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The Commission seeks comment on whether this term should be interpreted W extend
beyond the current alfiliation standard,

Froposed paragraph {c)( 1)1} would focus on the establishment of catities by
sponsors, and would extend to the conversion of an existing entity, Note that the
proposed phrase, “alone or in combination with athers.” would extend this provision to
circumstances in which  sponser {or its agent) was not salely responsible {or the
establishment of the entity, but waorked with one or mote other persons to eslablish the
entity. The Commission seeks comment on whether this proposed paragraph should
apply only to entitics established by sponsor after a given date (perhaps Navember 6,
2002, which is the efTective date of BCRA), provided that the sponsor and the entity arc
not atfiliated and do not satisiy the conditions in proposed paragraphs {c){1){1i1) through
(¥1). In the allemative, should there be a rebuttable presumption that entitics organized
before a given date are not directly or indirectly established hy a sponsor, provided that
the sponsor and the entity are not affiliated and do not satisfy the conditions in proposed
paragraphs () 13(u1) through {(vi)?

Proposcd paragraph (e) 1 )iil) would address financing of an entity by a spunsor.
Tt would state that providing a “significant amount of the enhity’s funding at any potnt™
wolld suffice to constitute *Minanctng.™ The proposed paragraph wouold enumerate three
factors to be used in gauging the “significance™ of funding. These factors would go to
the magnitude, frequency, and duration of funding, and to how recently or distantly {in
time) the funding has been provided. Yor example, a sponsar that had provided a sizable,

Pt one-time contribution to an entity many years carlier would be able to assert that the
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one-time naure of the contribution. combined with its remoteness in time. make 1his
tunding not “significant,” as the term is used here.

Proposed paragraph {c){ 1 }iv) would address the maintenance of an entity by i
sponsor. [t would state that providing certain services to an entity would constitute
“maintsimng” the entity. The Commission sceks comment on whether there should be &
de minumis exception to this provision. lior cxample, if a party committee provides a de
miminiis amount of adoinistrative services 1o a party-related orgamization, such as a
2OVEmor’s associatton, should this activity be included in this provision?

Proposed paragraphs (c)(1)(v} and (¢} 1)(vi) would 2o 1o control of an cntity by a
sponsor. Proposed paragraph (¢)(1)(v) would focus on control, whether fortmal or
tnformal, by the sponsor of solicitation of contributions and donations, and of making
experulitures or disbursement, by the entity, Proposed paragraph (¢)(1}vi) would focus
on more formal or structural decision-making relationships between the sponsor and the
entity,

The Commission sceks comment on seversl aspeets of these conditions. In
proposcd paragraph (¢ 1)1}, a sponsor would “direct] y or indircetly establish, finance,
maintain, or control” an entity if the sponsor provided “any funding” for the formation or
orgamzation of the entity. The Commission seeks comment as to whether there should
be a de minimis exception o the proposed “any funding” rule. Proposed paragraph
(e} 13(uny would provide that a sponsor would “directly or indirectly establish, finance,
maintain, and control™ an entity if the sponsor “provides a significant amount of the

entity’s funding at any point in the entily’s cxistence.” The Commission seeks comimet
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about whether “at any point™ should be replaced with a temporal it (e g, “within the
past § yeais™).

Proposed paragraph {¢)(2) would provide a mechanism for a SPONSOT or an enbity
o request a detemunation by the Commission through the advisory epinion process that
the sponsor is no longer deemed to Mnance, maintain, or control 20 entity, even (f it
cstablished the entity,

L. Definiton of “donation™

BCRA uses but does not define the tenm “donation.” The Commission propuses
to define a “donation™ in 11 CFR 300.2(¢) as a payment, grft. subsenption, loan, advance,
deposit, of anything of value piven to a non-Federal candidate of parly committeg, but not
including a contribution or transfer. Comments are soupht on specifically excluding from
“denation” some of the exemptions to “contribution™ set forth in cxisting 11 CCFR
100.77(b). Under this approach, the tollowing would not be donations: funds received
solely for the purpose of determining whether an individual should become a Federal
candidate (cxisting 11 CFR T00.7(b) 1)(i)); any cost incurred in covering or carrying a
news story, commientary, or editorial by any hroadeasting station, NCWSPRPET, Magarine,
or other peniadical publisher (existing 11 CIR T 7(b W20 individual volunteer services
provided withoul compensation to Federal candidates and political committees (existing
1T CFR 100.7{b)(3)): the costs of providing the usc of restdential premises or of church
or communily rooms in the course of volunteering personal services to candidates or
political parties {existing 11 CFR 100, 7¢b W4} and {3}, the cost of invitations, tood, and
beverages in accordance with existing 11 CFR O Fb)(6); unreimbursed transportation

and subsistence costs under existing 11 CFR TEF(bKT): and the staging of candidate
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debates in uccordance with existing 11 CFR LOHEZ(BYI20) and €213 The Cormmission
seeks commients concerning whether sach o these activities should he expressly
exempted from the definition of “donation.”™ What, i any, additional cxpenses should he
exeluded from the definition of “donation™?

D Definitions of *Levin funds™ and “Levin accounts”

As explained ahove, BCRA's Levin Amendment provides that State, district, and
local political party committees may spend certain non-Federal funds for Federal election
activitics if those funds comply with certain prohibitions. Jimitations, and reporting
requircments added to the Act by BCRA. 2 10.8.C. 441 IEXW2)(ANIL). Thus, these funds
are unhke Federal funds, which are fully subject to the Act's requirements, and unlike
“regular” non-Federal funds because they are subjcet to certain additional requitements
under BCRA. Proposed paragraph (i) of proposed 11 CFR 300.2 would define thesc
funds as "Levin funds,” with the intention that "Levin funds® beeome a defimite,
unambiguous reference 1o such funds. Note that the proposed dehinition contemplates
that a State, distriet, or local political party commiltee would be permitted to spend Levin
tunds on non-Federal activity or Federal election activily. As cxplained more thoroughly
betow in the discussion of proposed 11 CFR 300.32, the Commission seeks comment as
te whether the Levin Amendment (2 11.5.0 44 11(b)2j} should be interpreted 1o permit
the spending of Levin funds for any purpose other than Federal clection activity.

The Commission is considering requiring State, district, and local politicai party
comimittees to set up a separate account to handle Levin funds if they raise and spend
such funds. Proposed paragraph (hy of proposed 11 CFR 300.2 would define "Levin

account” as these separate accounts for handling Levin funds, which would he ostablished




ted

B |

3

]
A

under proposed £ CFR 300.30. Again, the intention is that the term would become an
unambiguows reference 1o such accounts. The Conunission secks comment as 1o whether
a requirement for mandatory Levin accounts would be more o less burdensome than the
alternative of allowing party committees to deposit and spend Levin funds from any non-
Federal account. The alternative approach would include a requirement that the
comumitiee must be able to show by a reasonable accountin £ method that the non-Federal
portion of an expenditure for lederal election activities under the Levin Amendment {sce
2 LS 44102 A)Y) was comprised of lawTul Levin funds.

E. Definition of “promote or support or attack or opposc™

BCRA uses the tenms, “promote,” support,” “attack,” and “oppose” In both the
Levin Amendment and elsewhere. but does not define these terms, The proposed rules at
11 CFR 300.2(1) inelude a definition, which incorporates the concept of “unmistakably
anid unambiguously™ encouraging actions to eleet or defeat a clear] v identilicd candidate.
CF. Buckley v. Valco, 424 11.5. 1, 43-44 (1976} {restricting the reach of the Act to
“eommunications that included an explicit and unambiguous relerence to « candidate.™)
The Commission has also included language in section 300.2(1} from its £X15tiNg cxpress
advocacy repulations, 11 CFR 1043.22¢a) and (b}, but has broadened the scope of these
provisions in order to effcetuate BCRA's intention of enlarging the scope of regulated
commumications. The Commissien seeks comments as o whether its proposed definition
is tow broad or too narrow, and why, Specifically. the Commission seeks comnients as 1o

what definition 1s most likely to survive Constitutional serutiny,
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F. Defimition of "o solicit or diregt”

Lastly, proposed 11 CI'R 20012{m} contains a definitien of “'to solicit or direct™ 4
contribution or donation. The draft definition would include a requcsl, Sugecstion, or
recaommendation to make a contribution or donation, mctuding those made through a
conduit or intermediury. However, the definilion does not consirue advice or guidance as
Lo applicable laws 1o constitule a “solicitation.” The Commission sceks comments as to
how the concept of *solicitation™ should be apphed to a series ol conversations which,
taken logether. constilute a request for contributions or denations. but which de not do so
individually, Conument is also soughl as to whether the proposed definition is too broad
or narrow, as well as whether the term “dircet™ in BCRA should he interpreted to follow
the carmarking rules regarding contributions directed through a conduit or intermediary
under 2 US.C d41ata)®). Comment is also sought as to whether the passive providing
of mformation in response 1o an unsolictted request for information should be specifically

cxcluded from this definition.

National Party Committees

BCRA prohibits national party committees from raisin g and spending non-Federal
funds, that is, funds that are not subject 1o the prohibitions. limitations, and reporting
requirements of the Act. Sec 2 LLS.C. 441 i{a}. In explaining the purpose of this
prohibition. BCRA ce-sponsor, Congressman Shays. stated: “"The purpose of these
Provisions is simple: (o put the national parties cotirely out of the soft money business.”

According 1o Congressman Shays, the corrupting dangers of funds raised outside the
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Act’s prohibitions. limitations, and reporiing requirentents is present in the funding of
nalionat parties given that they operate at the national ievel and “arc mextricably
intertwined with Federal officeholders and candidates, wha raise moncy for them. . .”
148 Cong. Rec. 11408-40Y (daily ed. February 13, 2002} (statement of Rep. Shays).

The Commission is proposing 1o place the regulations that address this prohibition
in a new part of the Code of Federal Regulations, 11 CI'R part 300, subpart A. In
addition to proposing this new subpart, the Commission is also proposing 1o amend
current 11 CFR 102,35 to conform with BCRA’s prohibition on national party conumittees

and Federal candidates and officeholders from raising and spending non-Federal funds,

I. Proposed 11 CFR 300.10 General Prohihitions

The proposed rules at 11 CFR 300110 track the language of BCRA in prohibiting
national party comtitices from soliciting, receiving, or directing to another person “a
contribution, donation, or transicr of funds or any other thing of value,” or spending
funds that are not subject Lo the Act's prohibitions, linlitations, and reporting
requircments.  Accordingly, national party committees would no longer be able to accept
funds from corporations or labor organizations or funds from individuals and others that
excced the lunitations of the Act. Further, all expenditures and disbursements made by a
nationul party commiltee, including donations 10 State and local candidates and donations
or transfers to Statc parties, would be made with Federal funds.

The national party ban on raising and spending non-Federal funds has widcspread
application. BCRA expressly provides that the prohibition on rai sing and spending nen-

Federal funds also appiics o the national party congressional commitrecs (currently, the
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Democratic Senatorial Campaign Committee, the National Republican Senatorial
Committee, the Democratic Congressional Campaiga Committee. and the National
Republican Congressional Committee), to officers and agents acting on behalf of a
national party committee or a national party congressional conmiitice. and ta any enlities
directly or indirectly cstabiished, financed, maintained, or controlled by cither. 2 LS.
4dlifa) 1) and {2). “The provision is intended to be comprehensive at the nattonal party
ievel. Simpiy put, the national parties and anvone operating on behalf of them are not 1o
raise or spend nor {sic| o direct or contral sofi meney.” 148 Cong. Rec. H408-409 (daily
cd. February 13, 2002) {statcmemt of Rep. Shays).

The proposed rules track the statutory language. See proposed 11 CFR 300, 10(a)
atud {c). Consequently, Federal candidates or Federal officeholders, or anyone else acting
on behalf of a national party commitiee would not be able 1o raise or spend non-Federal
funds or direct them 1o other persons. Similarly, party-crealed entities such as convention
commitiees, which arc established by a naticnal party committee in accordance with
11 CFR 9008 3(a){2) to conduct the daily operations of a party’s national nominating
convention, would not be able o raise or spend, or direct to other persons, funds from
corporations or labor organizations, or funds from individuals or other cntities in amounts
that exeeed the Act’s contribution limitations. Tn a subscguent rulemaking, the
Comnussion will seck comment on whether BOCRA bans national panv comnutters, and
their officers and agents, from directing non-Federal funds 1o 4 host committee in light of
the statulory language that they are not permitted to direct non-Federal [unds to other

persons. see 2 108500 § 44100 ax ).
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The proposed rules also make clear that national parties cannot raise. spend, or
direct to another person Levin funds. See proposed 11 CFR 300, 10(a)(3). The
Commission seeks comments en whether the rules should contait specific examples of
“enlities dircetly or indirectly established, maintained, financed, or controiled by a

national party committee,” and if so, what entities should be included.

2. Proposed 1] CFR 300.1t  Prohibition on National Party Fundraising for Certain Tax-

Excmpt Oreanizations.

I addition to prohibiting national partics from ratsing and spending non-Federal
funds, BCRA prohibits national party committees, their officers and agents, and entitics
directly or indirectly cstablished, financed, maintained, ar controlled by them from
raisng {unds for, or making or directing donations to. certain lax-exempt organizations.
2UL5.C441(d) 1), BCRA's prohihition on this type of donor and fundraising activity
cxtends only o fax-excmpt organizations with a political purpose or that conduct
selivities in connection with a Federal election.

Specifically, the party fundraising ban extends ta organizations exempt from
taxation under 26 17.5.C. 501(c) that "make(s] cxpenditures or disbursements in
conneclion with an election for Federal office (including expenditures or disburscrents
for I'ederal election activity).” 2 U.S.C, 441y 1y {Organizations formed under
26 LLS.C. 501 (c) are referred 1o as =501 (¢) organizations” below.) "The ban alse extends
to political orgamizations exempt from taxation under 26 U.8.0. 527, These entities are
defined i the Intemnal Revenue Code as parlies, commillees, associations, funds, or other

organizations organized and operated primarity 1o dircctly or indircetly accept
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contributions and make expenditures for the “exenipl function™ of influencing or
attempting o influence the selection. namination, election or appointment of an
individual to a Federal. State, or local public office, political organization office, or
clection of Presidential and Vice Presidential electors, 26 U.S.07 52%7(ed 1) and (2).
BCRA excludes certain section 527 organizations from the prohibition: political
comrmtlees, State, district, and local party committces and the authorized commiitees of
state and tocal candidates,

Again, the proposed rules track the statute. See proposed 11 CFR 300.11. A
section 501 (¢} organization that “makes expenditures or dishursements in connection
with a Federal clection” is defined as an organization that operates, supports. finances, or
controls a political committee, as defined under the Act, makes expenditures and
disbursements in conncetion with Federal cleetion activily, finances voter resistration at
any time, or finances voter puides, candidate surveys and candidale guestionnaires that
refer 1o one or more Federal candidares, See proposed 11 CFR 3000.2{a). As explained
above, the definition of “Federal election activity” would gencrally follow the statutory
definition of that term. See proposed 11 CFR 100.24. This ban on party fundrasing for
CCTLAIN tax-cxemp!t orpanivations would ensure that nationa party committees could not
dircet non-licderal funds they formerly raised themselves 1o other organizations that
engage in election activity that could directly or indirectly support Federal candidates.

The Commission requests comment on whether any other (ypes of disbursements
and expenditures by 501{c) organizations should bring those organizations within the
propused 11 CFR 300,12 prohibition and whether the prohibition should contain a

temparal requirement. For example, should the prohibition encompass a 501 fe)
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organization that has made disbursements and expenditures in conneclion with a Federal
election at any Umoe in the past, within the past three election cveles, within the past three
years, or wilhin some other time frame? The Commission also seeks comments on
whether the rules should include additivnal guidance as 1o how a national party
committce, or anyone else, could determine whether a particular 501{g) organization falls
within the prohibition,

Comments are also sought as to whether a safe harbor provision should he
provided for a national party commitlee that takes certain actions before 1 undraising {or.
or donating to, a S01{c) organization to determine that the organization does not engage
m the cleetion activily described? Examples of such actions could include: {1} a national
party obtains a 501(¢) organizalion’s publicly available application for lax-excmpt status
or annual Form 990 tax returns and determines from that information that the
organization has not reported making, or indicated plans to make, expenditures or
disbursements in connection with a Federal eicction: or {2) with respect to future activity
by a 301{c} organization or an organization that has applied for, but not yet obtained, tax-
eXcempl status, obtans a eertification from the organization indicating that it does not
cngage i or plan 1o engage in the type of election activity described,

Finally, the Commission secks comment on what it means tor a natjonz] party 1o
“drrect denations.” Pursuant to proposed 11 CFR 300.2(m), “to dircet™ a donation would
mean 1o requcsl. sugpest, or recominend that another person donate something of value to
a seetion 501(e} or section 527 arganization. $o construed. could a national party
committee or jts agent respond w an ensolicited request for information about

organizations that shure a party’s political, social, or philosophical goals?
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Plcase nate that the proposed section 300,11 prohibition on natieoul party
fundraising for, and donating 1o, certain tax exempt organizations would extend 1o a
broader group than the prohibition in proposed section 300.10 on non-Federal fundraising
by national party committees. Both 300,10 and 300.1] apply to natiomal party and
national congressional commitiees, officers and agents acting on behalf of them, and
entities indirectly or dircetly established, financed, maintatned, or controlled by them. In
aceordance with the statute, the 300.11 prohibition would atso apply to officers and
agents acting on behalf of entities dircetly or indirectly established. financed. maintained,
or controlled by national party and national conyressional campaign commitlees, and to
entities directly or tndircetly established, financed, maintathed, or controlled by an agent
of national party or congressional campaign committees. As is the case for the proposed
1T CFR 300.1G prohibition, the Commission sceks comments on whether the final rules
should provide examples of entities direet] y or indirectly established, financed,
maintained. or controlled hy an agent of national party or congressional campaign
commitices, as well as examples of officers and agents acting on behall of them and of
entities directly or indirectly established, financed, maintained, or controlled b an agent

of national party commitlee or congressional campaign committees.

3. Proposed 11 CFR 300.12  Transition Rules

BURAs prohibitions on non-Federal funds raised and spent by national parties
become cffective on November 6. 2002 Accordingly, through Navember 5, 2002, a
national party can usc funds in non-Federal accounts in any way permissible under

current law. Beginning on November 6, 2002, national partics can no longer accept non-
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Federal funds, Non-Federal funds that remain in a national pary’s possession after the
November 5, 2002 ceneral clection arc covered by BCRAs transition rules. Sce

2 L5043 note, section 402(b )23, Under these rules, non-Federal funds received by a
national party before November 6, 2002 must be used before January 1, 2003 solely o
{1) reure outstanding non-Federal debis or non-Federal obligations incurred solely in
conneetion with an election held before November 6, 2002 or {2) 10 pay non-Federal
CXpenses or relite autstanding non-Federal debts or ohligations incurred solely in
commection with any run-off clection, recount, or clection contest resuiting {rom an
election held prior to November 6, 2002, See 2 1.S.C. 431 note, section 402(h}N2BKi)
and (1), These remaining non-Federal funds could not be used for butlding fund
expenses or for oulluys that would qualify as “expenditures” under the Act, Non-Federal
funds contained in national party building fund accounts are treated separately and are
deseribed below. Non-Federal funds of State and loeal party commitlees would be
covered by proposed 11 CFR part 300, subpart B,

The proposed transition rules governing the use of non-lFederal finds Temainin

s

in a national party™s posscssion, other than non-Feders] fands contuined in building
funds. are set forth in 11 CIR 300.12¢a) through (), The proposed riles track the
statutory language. In addition, the proposed rules would also indicate (hal current
allocation regulations applicable to national party non-Fedcral accounts will remain in
clfect during the transition period. See proposed 11 CFR 300.12¢d).

BCRA appears to restrict the use of excess non-Federa! funds by national party
committees to the specific purposes described above. 1t dacs not address what happens if

nattonal party commitiees have any non-tederal funds remaining after they have
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disbursed funds for those purposes.  The Commission sceks conments as to whelher any
lunds remaining may be disgorged to the United States Treasury or 1o a charitable
organization or whether they may be vsed in any other way.

BCRA treats non-Federal lunds contained in national party butlding fund
accounts more siringently. Under cutrent law, funds in a national party building [und
account can be used only for the purchase or construction of the national party
committees” office building or facility. Beginning November 6, 2002, however, any
funds remaining in a national party building fund account cannet be used for any bailding
fund purposes. See 2 17.5.C. 431 note, (DI(2)ii). Hence, the proposed 11 CFR
300.12¢e) would requirc any funds on deposit in such accounts on November fr, 2002 1o
be either disgorged to the United States Treasury or denated to an arganization described

in 26 ULS.C. 1700c) no later than Decentber 31,2002,

4. Proposed 11 CFR 300,13 Reporting

BURA requires national party committees, including national congressional
campaign committees, and any suberdinate committee of either, to report all receipts and
disbursements during a reporting period. 2 UUS.C. 434{e). The proposed rules track the
statutory language. Sce proposed 11 CFR 300.13(a). The Commission sceks comments
on whether this provision is intended to require reporting by cxisting entilics that
currently are not required to report, and il so, the identification of such entities,

The proposed rules would alse require national party commitices to file
terrmination reports for their non-Federal accounts to disclose the disposttion of all non-

Fuderal funds. See proposed 11 CFR 300.13(bY. Proposed 11 CFR 3041.13(c) identifies
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the current reporting regulations applicable w non-Federal accounts, mclodmg building

funds. which will remain in effeet 1o accomiplish this,

5. Fffect on Joint 'undraising Rules

The ban on national party non-Federal fundraising would affcet the Commission’s
joint fundraising rules, found at 11 CFR 102,17 (FECA) and 11 CIFR 9034 8 (Presidential
Prmary Matching Payment Act). The Commission is, therefore, proposing 1o add
introductory language to each of these sections, advising readers that “[n]othing in this
section shall permit any person to solicit, receive, direct, transfer, or spend™ any non-

Federal funds prohibited under 11 CFR part 300,

State, District, and L.oecai Party Committec, and Organizations

While BCRA completely prohibits national party committees from recetving,
soliciting, using, and transfernng non-Fedceral funds alter November 3, 2002, State,
district, and local party committees and organizaltons may continue to selicit and use
non-Federal funds, consistent with State law, for certain purposes, 2 ULS.C. 4415(b).
Proposed 11 CFR part 300, subpart B, which is cxplained in more detail below, would
implement the new slatutory provisions govermng these non-Federal funds that apply o
State. district, and lacal party committees and party oreanizations that arc not political

commiltees under the FEO AL
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1. Proposed Revisions to 11 CFR 10014 State. District. or Local Commitice o a

Political Pany

The Levin Amendment, as sct out in 2 U.S.C. 441i(b)H2), refers to "State, district,
and local committees of a political party." The Commission's regulations already define
“State committee” and “subordinate committee,” and “party committee.” 11 CFR
100 b4, 100.5(e)d); see also 2 U S.C. 431(15). The pro'pused rules that follow would
amend section 100,14 to conform with the Levin Amendment, and to harmonize scetion
11 CFR 10013 and 100.5¢e3(4),

In proposcd paragraph (a). status as a State committee would be determined by
reference to the party by-laws or State law, with an eve to binuting the definition to
organtzations that are part of “the afficial party structure.” This change would create a
paralict with the current 11 CFR 100.5(e)4), and would allow the proposed amcnded
regulation to cover those States in which party committee status is a matter ol State law
and those in which it is a matter of party by-laws, There would also be a grammatical
correction.

[n proposed paragraph (b}, there would be, in addition to a grammatical
correction, the same change with regard to “official party structure™ as in proposed
paragraph (a). and the addition of the phrase, "as determined by the Comimission." to the
end of the paragraph. This added language would standardize the treatment of "State
commitiges” and "subordinale commitices” in the section {existing paragraph (a) already
mcludes this statutory phrase). The added language would also give the Commission the
necessary authority and flexibility to ensure that district and local commitiees are treated

consistently and fairly.
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Proposed paragraph (¢} would be a new provision defining “district or local
commitice.” This proposed definition would paratle| proposed paragraph (a) but for
pelitical subdivisions below the State level, and would cneompass those political panty
cotnmitiees that do not necessarily operate fonmally under the “control or direction” of
the State party committee, The key criterion for detenmining status as a district or local
party committee would again be “the oilicial parly structure,” whether that 1s a matter of

Statc law or the party’s by-laws.

2. Proposed Revisions to 11 CFR 106.5

The creation ol a new part 300 to cover all aspects of parly commitiee activity has
rendered considerabic portions of present section 106.5 either outdated or duplicative. As
presently constituted, the proposed revision of this section will state in broad terms the
general principles that after December 31, 2002, ¢ 1} national party committees are no
longer permilted to raise and spend non-Federal funds, and thus arc unable to allocate
cxpenses between Federal and non-Federal accounts, and (2) that State. district, and local
party committecs that make expenditures and dishursements in connection with both
Fed;:ral and non-Federal eleclions must either usc on ly Federal funds for these pumoses
or niust establish separate accounts and allocate expenditures between or ameong those
accounts pursuant to the requircments of part 300, References to Levin activities and
accounts have been added and references (o specific sub-sections of part 300 arc inciuded
in the dralt revisions.

Although all references to "exempt activities™ have heen dropped from section

L06.3, comments are solicited with regard to the relationship of such activitics, as defined
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by 1T CFR 100.7{by(%), {15y and {17y and 11 CFR 1008010, (167 and {1 ) to the
concept of “Tederal election activity™ in BCRA. Do these exempt activities remain
separate allocable categorics of State, district, and local pany cxpenditures, or are they
subsumed within “voter registration.” “veter 1dentification,” “get-out-the vate,” and
“generic campaign activities” now included in what arce termed “Levin activities™ in the
proposed regulations?  Would voter registration activity outside the time frame of 120 or
less days before an election be an example of remaining “exempt activity? Would
solely volunteer participation in the distribution of campai gm materials take such activity
out ol “[evin activity” for purposes of the kinds of funds that would he permissible to
make such expenditures?

As discussed below. allocation accounts might be retained as thev appear at

present section 106.5.

3. Proposed 11 CFR 300.30  Accounts

The Commission is considering whether or not to require State, district, and local
party commiltees 1o maintain three separate accounts. These would include z Federal
account o be used for both Federal and mixed Federa) and non-Federal aclivitics; a
second account, known as a Levin account, 10 be used to meet Levin activilies, i.c.,
certain costs of voter registration within a fixed time period, voter identification. GOTV,
and generic campaign aclivity pursuant to proposed 1 CFR 300.32: and a third account
t0 be used for State, district, andqor local activities, The perceived need for these three

separate accounts is based upon BCRA's apparent separation of State, district, and local
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party campaign activity into three dislinet categories for which there arc three distinet
sels of conditions as 10 the funds that may be used to pay for each type of activity.

Consequently, the proposed rules in this seetion have been written 1o require that
State, district, and jocal party committees maintain these three separate accounls.
Comments are spught, however, as to whethet, in the alternative, accounting procedures
designed 1o track Levin receipts, expenditures, and disburscments could be adequate for
purposes of enforcing BCRA witi1 respect 1o these types of Federal election activities.
Comments are also sought as to whether the requirement of a third account would serve
45 an unnecessary admintstrative burden or would it in fact create an accounting aid for
the committees affected? Would it be morc appropriate to leave to each committee the
decision of whether or not to set up a separate Levin account? Would it be reasonable 1o
reguire State party committees to maintain a separate Levin account, but only to
recommend that district and local party committees do the same? Would three separate
accounts promole greater transparcney”?

The proposed regulations in section 300.30(a){4) require that, in order for
contributions to be deposited into a State, districl, or Jocal cotnmitiee’s Federal account,
either the solicitation of the contributions must expressly state the committee's intent to
use the contributions for Federal elections, or the solicitation must expressty state that
only permissible contributions can be aceepted into the Federal account, or the
conlributor must expressly designate the contribution for use in Federal elections. The
Commission would presume that all contributions that meet these requirements, and are
within the contribution limitations and prohibitions of the Act, may be deposited into the

Federal account.
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The proposcd regulations in section 300.300a)8) state that Federal funds may be
used for non-Federal eleetion activities, provided that the contributors of the Federal
funds have been informed that their contributions would be subjeet 10 the limitations and
prohibitions of the Act and provided that the disbursements are reported pursuant to
section 300,36, (See, ¢, Advisory Opinion 2000-24 in which the Commissian found
the usc of a non-Federal account to be pLOmIsstve, ot mandatory. Scc also the
Explanation and Justification for revisions of the Commission’s allocation regulations at
33 Ied. Register 26058 (Junc 26, 1990Y and at 57 Fed. Ecuister 8990, 8991 (March 13,
14921

The proposcd regulations at section 300.30(b) provide that a State, distriet, and
local committee would be permitted to deposit into its Levin account only thase
donations soliciled and reeeived for that account pursuant to proposed 11 CI'R 300.3].
and would have 1o usc this account to make disbursements and expenditures only for the
actevthies permitted by proposed 11 CFR 300.372 or far other, non-Federal activity
permitted by State law. Comments are sought on whether this penmission 1o use Loevin
funds for non-Federal activitics is in keeping with the intent of BCR A

In order for donations to be placed in the Levin account, either the solicitations
for the donations would have to expressly state that donations will be subject 1o the
special limitations and prohibitians of section 300.31, or there would have to be an
express designation by the donors to the Levin sccount,

The proposed regulations in 11 CFR A00.30(c) would clarify that State, district,
and local party committecs would also be able to maintain a non-Federal account to he

used for State, district, or local election activities.
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The proposed regalations in scetion 300.3002)(0) wauld continue the
Commission’s well-cstablished requirement that State, district, and local party
committees make all allocable expenditures and disbursements from their Federal
accounts. Transfers into the Federal account from a non-Federal account of the non-
Federal portions of aliocable disbursements and expendiiures would be permitted only
within a specified period of time which is set out in 11 CFR 3060.34. The same approach
and time frame are being proposed for Levin activities with regard to the payment of non-
Federal portions of Levin expenses.

Ag an alternative to using the Federal account for all Fedoral and mixed
expenditures, the Commission could also continue to permit, but nol reguire, Statc,
district, and local party conimitiees to establish separate allocation accounts for purposes
of making allocated cxpenditures for administrative andior Levin expenses. Comments
arc sought on whether allocation accounts should still be permitted and whether there
should be a second, separate Levin allocation account for usc in financing levin

activities,

4. Proposed 11 CFR 300.31 Receipt of evin Funds

BCURA places several restrictions on how State, district. and local political party
committees raise Levin funds. Proposed 11 CFR 300.31 would implement these
restrictions. Proposed paragraph (a) would state as a general proposition a key point in
the statute: a State, district, or local political party committee that spends Levin funds

must raisc those funds solely by itself. 2 U.8.C. A4TibH 23 B)(iv).
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Proposcd 3001.31(b) would elaborale on the statutory requirement that Levin funds
musl be raised from donations that comply with the laws of the State in which the State,
district, or local panty committee is organized, 2 11.8.C. 441 1{bI2H BY1n1). Morc
speeilically, proposed paragraph () would clarify the status of donations from sourccs
that are permitted under State law, but prohibited by the Act. A prime cxample is
donations from corporations and labor organizations. Under Scction 4415 of the Act,
“[1jtis undawful . . . for any corporation whatever, or any labor erganization, to make a
contnbution or expenditure in connection with any clection” for Federal office. 2 U S.C.
441b{a). Under the campaign finance laws of several States, however, donations by
corporations or labor organizations to political party comniittees are legal. Proposcd
300.31{c) would clarify that in such States, a political party conunittce may solicit and
aceept donations of Levin funds from comorations and Tabor arganizations, subject to the
other conditions of the Act. (OFf course, if donations from comporations or tabhor
oTganizations o a political party committee are illcgal in a State. political party
comnlittees in that State would not be able 1o accept Levin fund donations from those
SOUFCCS. )

Proposed paragraph (d) would address amount limitations on donations of | 2vin
funds w a State, district. or local party committce. The Levin Amendment places a
310,000 per calendar vear per donor limitation on donations to a State, district, and local
political party committee intended for use as Levin funds, 2 U.S.C 4411 {by 2K ).
Proposed paragraph (d){1) would clarilv that this is an aggregate limit per recipient
commuittee (i.c., the aggregate limit applies separately 10 each party committee), See

discussion of proposed 11 CFR 300.31{d)3). below. The amoutt limitation applies o a
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person, mcluding “any person established, financed, maintained, or controlled by such
person.” The Commission secks comment on whether its current “affiliation™ regulation
{11 CFR 100.5(2}) would appropriately determine whether a person is “established.
fmanced. maimtamed, or controlled,” within the meaning of this proposed paragraph.

Proposcd paragraph (d)(2} would address those cases where Stale law renerally
IMpPoscs an amount limitation on donations to a State, disirict, or local Parly committee
that difters from the amount limitation in 2 1,.S.C, 4411(b) 2 B)(1ii) and proposed
paragraph (d){1). Proposed paragraph ()2} would attempt to strike a balance between
respect for State law and protecting the integrity of the Levin Amendment amount
limitation. it would make clear that lower State law amount limitations control over the
amount lemitation in the Levin Amendment, but that the Levin Amendment amount
limitation would control where State law amount limitations exceed the limitation in
proposed paragraph {d)(1).

A guestion may arisc as to whether State, district, and local committees of the
same political party would be affiliated for purposes of applying the donation amoun
limitation in proposed paragraph (d)(1). Sce penerally 11 CFR 11003, Proposcd
paragraph (d)}3) addresses this issuc. The proposed paragraph would clarify that such
committees are not considered affiliated only for the purpose of determining compliance
with proposed paragraph (d)(1). Scc 148 Cong. Rec. H410 (daily ed. Feb. 13, 2002)
{statemment of Rep. Shavs).

The Levin Amendment restricts the manner in which State, district, and iocal
political party commitlees may raise Levin funds, Proposed paragraph {¢) would restate

these restnictions, clarifying that the Commission's joint fundraising regulation, 11 CFR
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1217, does not otherwise sanction this activity, Proposed paragrapii {{} would operate
similarty in implementing the Levin Amendment's prohibition agamst joint fundraising of
Levin Tunds by more than one State, district, or lacal committee ol a politica] party,
including such parties from more than one State, The final sentence of proposed
paragraph {f) would clanity that the mere use of common vendors by two or more Statc,
district, or local political party commitiees would not in and of itsclf constitute joint

fundraising within the meaning of the proposed paragrapl.

5. Proposcd 11 CFR 300032 Expenditures and Dishursements

Proposed 11 CEFR part 300, subpart B would cncompass political party commitiee
expenditures and dishurscments of Federal funds and of Levin funds. Proposed 11 CFR
300.32 would address both kinds of spending, and would clarily that BCRA does not
affect spending of non-Federal funds for State or local political activity.

Proposed paragraph (a)(1) would clarify that spending by a State, district. or local
political party committee "for the purpose of mflucncing” a Federal clection {sec 11 CFR
100.8) must usc Federal {unds; that is, nothing in BCRA changes the existing
requirements for that type of spending. See 148 Cong. Rec. H409 (daity ed. February 13,
2002) {statement of Rep, Shays). In addition, this proposed paragraph would require that
an associalion or similar group of candidates for State or local office. or an association of
State or tocal ofticcholders. would have to make expenditures for Federal election
activity solcly with Federat fimds. Comments are sought about whether or not this term
should be further defined in the proposed regulations, and if 50, about examples ol such

ASSOCIALONS OF proups to include in the regulations. Propased paragraph (a)t2) would
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make clear that the general rule in BCRA ts that a State. disirict, or local political party
committee spending on Federal election activity must use Federal funds for that
spending, cxcept as provided in the Tevin Amendment. 2 U S0 441 b1y

Propused paragraphs (a3) and {a)(4) would address the costs of fundraising,
providing that a State, district, or local committee of a political party must use
cxclusively Federal funds to payv for all costs of raising funds for its IF'ederal account and
is Levin account. Sce 2 U.S.C. 441i(c). The Commission sceks comimenl on this
terpretation of section 441i(¢) with regard to Levin funds. Tn particular, the
Commission scecks commenlt on (1) whether proposed paragraph (aj4) could he lmited
1o the direct costs (see current 1] CFR TG S5{a)(2)0i1)) of raising Levin funds: and (2}
whether the costs of fundraising for Levin funds could be allocated between a party
committee’s Federal and non-Federal accounts under the “funds received” method. See
current 11 CFR 106.5(f). Comments are also sought as 1o whother, generally, greater
specificity should be provided in proposed section 300.32 as (o the nature of fundraising
costs in this section.

Proposed paragraph (b) would list the types of activities for which a State. district,
or local political party committee may spend Levin funds in accordance with this
preposed part. Proposcd paragraph (b} 1) would spell out expressly the two kinds of
Federal eleetion activity for which Levin funds may be spent, see 2 U.S.C. 441i(bi(2)f A),
and provide that such spending must be made subjcet (o the conditions set out in
proposed paragraph (c}. Proposcd paragraph (h{2) would provide that a State, district. or
local political party committee may also spend Levin funds for any purposc that is lawful

under State {aw, and that such spending need not comply with proposed paragraph (c).
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{See below.) The Commission seeks comment on proposed paragraph (b 2), specifically
whether this broader use of Levin funds is within the intended scope of 2 080
441i(h ) 2y A).

Whilc the Levin Amendment would permit the spending of Tevin funds as sct out
im proposcd paragraph {b), it places restrictions and conditions on that spending when it 15
for Federal cleetion activity. Froposcd paragraph (¢) would set oul in onc place
important restrictions and conditions that are stated in different seetions of BCRA
Proposed paragraph (e} 1) would implement the resiriction that the Federal election
activity paid for partly with Levin funds must not refer to a clearly identificd Federal
candidate. Sce 2 U.5.C, HN(bY2ZHBHI). Proposed paragraph (c)(2) would implement
the restriction that the Federal clection activity paid for partly with Levin funds must not
b {ur any broadcasting, cable, or satellite commutlications, other than a communication
that refers solely (o a clearly identified candidate for Stute or local office. See 2 USC
421i(bK2)B(i). Proposed paragraph {¢}(4) would implement the Levin Amendment's
requirement that spending under its authonty musi be allocated between Federal funds
and |.evin funds pursuant 1o the proposed regulation covering aliocation, Sce 2 11.5.C.
A41UBH 2N AN (i1); see proposed 11 CFR 300.33. below, Finally, proposcd paragraph
(€3} would tic together the provisiens of this proposed regulation with proposcd
I'T CFR 300,31 on raising Levin funds, above.

Proposed paragraph (d) would serve as a clarifying reminder that spending of
non-Federal funds by a State, district, or local political party commiltes for State or local
political activity, including the raising of salely non-Federal funds, remains a matier of

State law. The proposed final sentence would clarify that a disbursement of non-Federal
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funds made under State law by a State, district, or local political party commitiee that is
not dirceted by the disbursing committes for the purpose ol in{lueneing a Federal clection
or for Federal election activity shall not be an expenditure under 11 CFR 100.8 or an

expenditure or disbursement for Federal clection aclivity.

6. Proposed 11 CFR 300.33  Allocation of Expenses

Section 4413(B) 1) of Title 2. United States Code, states that State, district, and
local party committees must make all disbursements and ex penditures {or Federal
clection activity from their Federal accounts. This requirement holds cven when the
expenses imvolved are also related to non-Federal ¢lection activily. Generally, the costs
of mixed Federal and non-Federal election activitics cannot be allocatod between Federal
and non-Federal accounts. The onty exception to the rule against the use of non-Federal
funds in connection with Federal election achivity involves activitics to be funded from a
Levin account, pursuant to Section 441i0h(2),

Section 441ib) 21 A) permits State, district, and local parly commiltees. under
certain conditions, to use 1.evin funds for particular categories ol activity, including voter
registration, voler identification, GOTYV, and generic campaign activities, in conncetion
with Federal and non-Federal elections. These funds must have been received pursuant
to specific requirements, are to be used o meet cxpenses related to voter registration
activity within 120 days of a Federal elcction andfor expenses related to voter
identification, GOTV activities, and genchic campaiyn activities when a Federal
candidate appears on thu ballot, and must be used in situations in which disbursements

and cxpenditures for the permitted activities are allocated between a committec's Federal
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and Levin accounts, Scetion 44113 2)(AY permits the use of Levin funds for these
purposcs ™o the extent that” the costs of the activities are allvested. Thus, if 3 committee
wishes (o usc other than Federal funds for such costs, it must allocate a portion to its
Federal account.

Comments arc sought with regard to the relationships between the activitics for
which Levin funds may be used and “exempt activities™ a5 defined by 11 CFR
LOD.T(bHD, (15) and (17Yand 11 CFR LO0.8(b)( 10, (16} and {18). In particular,
infomiation 1s requested on whether there remain exempt activitics that should not be
deemed “Federal election activity.” For example, would voter registration activity
outside the timu frante of 120 or less davs before an election be an cxample of remainting
“exempt activity” that would be allocable between Federal and non-Federal accounts {as
opposed to Federal and Levin aceounts), but that would not count as an “expenditure” for
purposcs of political committee status? In the altemative, should voter registration
activity outside the 120-day time frame be considered 100% non-Federal activity?

With the exception of salaries, BCRA does not address adrministrative COStS
directly, cither as a category of cxpenditures and disbursements or as allocable
expenditures. BCRA defines “Federa) ¢lection activity™ at 2 US.C. 431{b)H 20 as
including specificd cateporics of activity that do not include administrative costs,

With regard to salaries, BCRA, for pumoses ol defining “Federal clection
activity,” distinguishes between salaries paid those whao spend more than 25% of their
compensated time in any given month on activitics in conncction with Federal cleetions,
wha must be paid only with Federal funds. and those who do not spend that amount of

ttme on these activities. Therefore, proposed scetion 300,33 would require State, district,
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and local committecs 1o use only Federal funds ta pay the salaries of those employees
who spend more that 25% of their time in a particular month on activities in connection
with Federal election activity. The proposed regulations also require that the salarics of
those empioyees who spend 23% or tess of their time in a given month on activities in
connection with a Federal clection be allocated between the commiltee’s Federal and
nont-Federal accounts. Salaries of those employvees who spend no time in a given month
o activities in connection with a Federal clection could be paid solely from the non-
Federal account,

Comments are sought as to whether State, district, and local party committces
should be permitted to pay the salaries of employees who spend 25% or Iess of their time
on Federal clection activity with non-Federal lunds, rather than be required to allocate
those payments. The 100% non-Federal alternative is not set out in the proposed rules.
IFor purposcs of administering the 25% rule for salary payments, comments arc sought as
to whether the proposed regulations should require that any of the following three
allemative methods be used by State, district, and local pany committecs o document
deeisions as to the accounts from which all or portions of emplovees’ salaries have been
pud. Virst, employces could be required to keep contemporary time logs documenti ng
their Federal and non-Federal activitics, Secondly, employees could be required at the
end of each month to certify in wrting the percentage or amount of time spent on Federal
clection activity, Or, thirdly, a responsible party official could keep a monthly tally shect
for the all cmployees. Please note that nane of these options appear in the proposcd rules

that Follow,
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Io Tiew of requiring 100% Federal pavments for certain other administrative costs,
the proposed rules would continue the Commiission’s policy ol permitting the allocation
ot those costs hetween the Federal and non-licderal accounts of State, district, and local
party comntiees, unless such expenses are directly attributable to a Federal candidate, in
which case they would have to be paid only with Federal funds, Allocable administrative
costs would melude rent. office cquipment (calculators, computers, copicrs, facsimile
machines, fumiture), office supplics, postage for other than mass mailings, and utilitics.
Other allocable administrative costs would include routine building maintenance, upkeep
and repairs.

Comments ure requested regarding whether the Commission should conlinue
requiring allocation of administrative costs other than certain salanes, if a committee
desires to use some non-Federal funds for these purposes, BOCRA requires cortain Federal
election aclivities, fundraising costs and centain salaries to be paid with Federal funds.

As a result. significant amounts of activily that were ance allocable will have Lo be paid
for exclusively with Federal funds. BCRA also delincates which Federal clection
activities may be altocated between Federal funds and Levin funds. The ¢ OMIMIRSIon
secks comments on whether adninistrative expenses that are not identified in BCORA
have a significant enough impact on Federal elections to reguire continued allocation of
such expenscs, or whether a State, district, or Jocal committee should be able to pay
administrative expenscs, other than certain salaries, with 100% non-Federal funds,
depending upon applicable State law.

The proposed rules address the issue of appropriate minimum amounts of Federal

funds to be required both for administrative expenscs, wien allocable, and for the Federal
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portions of costs ol the specificd Levin activitics for which the use of non-Federal funds
15 also permitted. One goal of the alloeation regulations are to assure that activitics
deemed allocable are not paid for with a disproportionate amount of non-Federal or Levin
funds. Anotber goal is to simplify the allocation process, 1 particular by establishing
formulas that do not vary from State to State and that do not requite measurements of
time or space. Therefore, the proposed rules establish a fived formula for all States thut
would vary only in terms of whether or not a Presidential campaign and/or a Senate
campaign s to be held in a particular election year.

The following formuias have been derived by taking averages of the hallot
composition-based aliocation percentages reported by State party commitlees in lour
groupings of States selected for their diversitics of size and geographic location and for
the particular elections held in each state in 2000 and 2002. The groupings were: {1) six
states {Alabama, Colorado, Illinpis, New tlampshire, Oklahoma, and {regon) in which
there was a Presidential but no Senate campaiun in 2000; {23 140 states (California,
Delaware, Georgia, Florida, Michigan, New York, North Dakots, Toxas, v cimont, and
Wyoming) in which there were hoth a Presidential campalgn and a Scnale campaign in
2000; (3) six states {Delaware, Georgia, Michigan, Oklahoma, Texas and Wyonting) in
which there will be a Senate campaign in 2002; and {4) six states (Cahifornia, Florida,
New York, North Dakota, Vermont and Washington) in which there will be no Senate
campaign in 2002,

In 2000, the Federal percentages for the two partics in six States with only a
Presidenttal campaign ranged from 200 - 33.33%. with an average of 28%, while the

Federal percentages for the two parties in ten Staivs which held both Presidential and
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Senate campaign that vear ranged from 30% 1o 43%, with an average of 36%G, In 20402,
the Federal percentages for the two parties in six Slates with a Senate campatgn ranged
from 20% to 25%, with an average of 21%. while the Fedoral percentages for the two
partics in six States with no Senate campaign ranged from 11.11% to 16.67, with an
average ol 15%,

The proposed rules would apply the Averdge pereentages in each of the four
groupings of States to all 50 states, resulting in the [otlowing proposcd minimum
percentages for Federal shares of administrative costs and for Federal shares of costs of
the voter registration, voter identification, COTY, and gencric campaui gn activilies
permitted to be paid in part with Levin funds, pursuant to 2 1U.5.C. 4411{b}2):

{1} Presidential only election vear 28% of costs

(m} Presidential and Scnale election vear  36% of costs

{11} Scnate only election vear  21% of costs

(v} Non-Presidential and Non-Senate election vear - 13% ol costs,

Comments are solicited as to whether a set pereentage approach to allocation of
both administrative and Levin expenses is preferable to a State-by-State ballot
composition ratio approach, and as to whether the formula proposed by the Commission
serves the purposes of the Act.

Woler registration activities undertaken 120 days or less before an election and no
later than the election itself are included ameny the activities for which Levin funds may
be used by State. district, and local party committees, The proposed regulations assume
that activity outside this time frame would fall outside the seneral provisions of 2 US.C,

4411(b 1), which prohibits the usc of non-Federal funds for Federal election activitics,
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including activities that arc wholly or in part in connection with a Federal election,
Therefore, the propased regulations in 1] CFR 300.33(b)3) state that the expenses of
voter registration activity outside the 120.day time frame could be paid entirely with non-
tederal funds or they could be allocated between Federal and non-Federal accounts.

In the alternative., the regulations could state that, because voter registration
activities underiaken more than 120 days before an election would be outside the time
irame for the use of Levin funds, the expenses for such activities would fall within the
general provisions of 2 U.S.C, 441i(h)i), which prohibits the use of non-Federal funds
for Federal election activitics. including activities that are whelly or in part in connection
with a Federal clection. Under this approach, expenses for voler registration activily
outside the 120-day time frame would have to be paid entirely with Federal funds.

Comments are solicited as to which of these allernative approaches to expenses
for voter registration activities morc than 120 days before an election would most closely
track the intent of BCRA.

The proposed regulations in 11 CFR 300.33¢c) sets out the categories ol costs that
may not be allocated.  These include the costs of activities that refar 1o clearly identificd
Federal candidates, the costs of activities thal refer to both lederal and State or local
elections and ceriain fundratsing costs.

Comments are soughl as to whether fundraising costs would include a portion of 4
committee’s overhead or only direct costs such as telephone banks, postage, printing,
catering. banquet hall rental. and other such expenses related to a particular fundraising
program. Comments are also sought as to whether costs related to raising {unds only for

non-tederal activity may be paid entirely from a non-Federal account.
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The proposed regulutions at 11 CFR 300.33(d) address the issue of transiers from
a State, district, or Jocal party committee’s non-Federa) account to cover the non-Federal
portion of allocated administrative costs, and transfers from the commities’s Levin
account to mect that account’s portion of the costs of allocated expenditures made
pursuant to 2 TL5.C. 4414(b)(2). The proposed regulations employ the language of the
present regulations at 11 CFR LO6.5(g)( 13(i) and {2} B}, which requirc the use of (he
party committee’s Federal account to pay the entire amounts of allocable expenscs, with
subsequent reimbursemnent by other accounts, and the limitation of such reimbursements
1o a set time frame of 10 days before and 60 days aficr the pavment from the Federal
account, unless a vendor requires an advance pavinent and the payviment is based on a
reasohable esttmate. The proposed regulation continues the present rule’s admonition at
LT CFR 106, 5(2) 23(B){iii) that any paynient outside this ume frame. absent the need for
a advance payment of a reasonably cstimated amount, would result in the presumption of

a loan of non-Lederal funds to the Federal account and a violation of the Act.

7. Conformuing Amendments to |1 CFR 104,10 and 106.1

A, Allocation of Expenses Amony Candidates and Activitics

Current section 104,10 addresses the reporting of cxpenses that are allocated
among more than one ¢learly identilied candidate (paragraph (a)} and expenses that arc
allocated among spectfic types of mixed Federal/non-Federal activities by political party
commuttees and by separale segregated funds and nonconnected committess {paragraph
(b)), However, BCRA has defined diiferent categones of altocable expenses, including

some of those areas falling within Federal clection activity. Some ol the aliocabic
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activily arcas set out in current 11 CFR 106.5 (allocation of mixed Federalmon-Federul
acU¥INCs by party committces) arc now subsumed by Federal election activity, [n
addition, under BCRA, mixed lundraising activity must he done with Federal funds, and
the use of non-Federal funds by national party commitiee has been eliminated. Hence,
the Commission proposed to divide the rules for reparting of allocable expenses into
three sections: 11 CFR104.10 would apply o political committees that are separate
scgregated funds or nonconnected committees: new [ 1 CEFR 10417 would address
administrative expenses and some other activitjes by political committecs that are State,
district, or local parly committees; and new 11 CFR 306,36 wolld cover reporting of
payments allocated between Federal funds and Levin funds.

BCRA had no impact on the support by separate scgrepated funds and
nonconnected commilttees of one or more cleatly identifted Federal and non-Federal
candidates or such committess’ allocation of speeific calegories of mixed Federal! non-
Federal activities. Thus, revised section 104, 10{a), which addresscs payments cntailing
combined expenditures and disbursements on behalf of more than one clearly identified
Federal and non-Federal candidates, would he chainged very lutle. It would be armended
to clanfy the type of committee subject to this section and would delete refercnces
current section 106.3(g) which uddresses Federal to Federal transfers made by party
comtatttees for the purpose of mixed payments.

I revised scetion 104.10(b), the references to the Scnate and House campaign
commitlees of a political party would be delered. 1 the discussion of itemization of
allocated dishursements for administrative and generic voter drive cxpenscs al proposcd

paragraph (b 13{11}, the specific reference 1o the types of committees using the funds
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expended method would be deleted because all committees addressed in this regulation
would use the funds expended method for those two allocation categorics. References to
exempt achivitics would be deleted because separate segregated funds and nonconnected
committees do not engage in those activities. Refersnces to various paragraphs in

I'T CFR 106.5, which currently pertains 1o party commitiees, would also be deleted.

B. Allocation of Expenses Between Candidates

Current section 106.1 addresses the allocation of EXPENSCs anleng more than one
candidate. Paragraph (a){ 1) scts out the general rule for allocation of an expenditure
made on behalf of one or more clearly identified Federal candidare. It also addresses
allocation of a payment involving beth an expendilure made on behalf of one or more
clearly identified Federal candidates and a disbursement on behalf of OnC oF UHre non-
lederal candidates. Tn view of the lan guage of newly proposed section 300.33(c)() ), new
language would be added 10 section 106 1 (a} 1) making it clear that a party committee
must oty use Federal funds in both types of situations. Sce also newly proposed section
100.24(2)(3). Comments arc requested as to whether the requirement that a State,
district, or local party committee use only Federal funds for il payments made on hehalf
of both clearly identified Federal and clearly identificd non-Federal candjdates is
appropriate under BCRA. {Sec alse the narraiive for newly proposed scetion 104.17
which addresses reporting of such aclivity by party commitiees. )

In view of the rearrangement and renuniberin g of the ailocation reporting
regulations. paragraph {a}2) would be amended 1o con form to different section citations.
It would also deletc the citation to party comiitlee transfer procedures in the cvent of g

payment on behalf of clearly identified Federal and non-Federsl candidates.
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Paragraph {c) refers 1o allocation of activities that entail specific ypes of mixed
Federal/mon-Federal activity, other than payments on behall of clearly identificd
carulidates. The paragraph would he amended to conform o the new allocation

categarics and new aliocation citation.

8. Proposed 11 CFR 300,34, Transfers

As explained abave, the Levin Amendment permits spending on certain Federal
clection activity subject to certain restrictions and conditions, one of which is that the
spending must be allocated between 1evin funds and Federal funds. 2 17.8.C.
44Ti(bY 2 A K1Y, (i1). The Tevin Amendment also requires that a State, district, or loca]
commuttec must ruise solely by itself all money spent under the Levin Amendment.

2 LL8.C 44 2HB) V). By the plain lunguage of the last-cited provision, this
restriction extends to the Federal funds component of the expenditure or disbursement
allocated between Levin funds and Federal funds. See 148 Cong. Rec. H410 {daity cil.
February 13, 2002} {Rep. Shays).

Thas provision of the Levin Amendment could cause confusion given the existing
rule that parly committecs of the same political party may transler Federal funds among
themsclves without timit on amount. see 11 CFR 102.6{a) 1 Xii). Propesed paragraph
{a) ol proposed scetion 300,34 would malke clear that 11 CFR 102.6(a)( 1 1) dows nat
overnde the Levin Amendment as to transfers of Federal funds. Specifically, the
commrtes must not use such transferred Federal funds 1o pay the Federal portion of
Federal clection activity that may be funded with a mixtare of Federal funds and Levin

funds under proposed [1 CFR 300.32 and 30013 The Commission emphasizes that
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tevisions Lo section 1{12.6(a) regarding transfers may be forthcoming in a future
rulemaking to implement changes to 2 U.5.C. 441a(d) made by BCRA. The present
discussion and this rulemaking extend only o Title [ of BCRA. Pub L [07-155, March
2T.2002. The proposed final sentence would state as u positive requirement that a State,
district, or local palitical party committe that spends Levin funds tust raise the Federal
funds component of those funds by itself. As alrcady mentioned above, the Levin
Amendment imposes this fundraising requirement. 2 1.S.C 4415(bY( 20 B iv).

In the same provision, the Levin Amendment speeifically forbids certain transfors
oi Levin funds; that is, a State, district, or local party committce mav nol use as ! evin
funds any funds transforred to it by certain persons, 2 U.5.C. 441i(bI2HBHivHI)
through (TV). Proposed 11 CFR 300.34{b)( 1) and (b}2) would implement these transfer

prohtbtiions by expressly identifying these persons.

9. Proposed 11 CFR 300135 Office Buildings

BCRA repealed the provision at 2 U.S.0 A3T(8)Bi(viii) exempling from the
definition of contribution any donation of mency or anything ol value, or loan, to a
national or State party committee that |s specifically designated to “defray any cost for
construction or purchase of any office facility not acquired for the purpase al influencing
the election of any candidate in any particular election for Federal office.” In the
lechnical amendments, however, Congress provided for the use of funds that were nol
subject 1o the limitations and prohibitions of the Act tor the purchasc or construction of a
State or local party cormmitice office building. This provisien, which is an addition to the

5¢CHion on preemplion at 2 LS. €. 453, states: “Notwilhstanding any other provision of
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this Act, 1 State aor loca committee of a political parly may. subject (o State law, tse
cxclustvely funds that are nog suhjeel 1o the profubitions, limitations, and repoiting
requirements of the Act for the purchase or construction of an otfice building for sueh
State or local commijttes. ™ 2118, 453¢h),

The current text of 11 CFR AT 2)ix) follows the repealed statutory
provision and would be deleled and replaced with an annotated cross-reference o
proposed new 11 CFR 300.35. The texts of the regulations cutrently at 11 CFR
100.7{(bX 12) and LOGLBIBI13), which are similar o the current text of scetian
B4 1(a¥ 2 i), would be defleted in a separale rulemaking that the Commission is
publishing concurrently with this rulemaking, The receipt and usc of funds for the
purchase or construction of 5 national party committee's office building would be
addressed tn proposcd section 300,10, which would ailow only hard money to be used for
such purpose,

Proposed new section 300,35 would address four areas in implementing 2 U5 (.
453(bY1). First, it would provide for the application of State law to the activities. and
would provide that gencrally Federal Taw wiil not Preempt the application of State law,
Sceond, it would explain the meaning of “purchase or construction of a party office
butlding.” Third, it would provide thal, i the funds are not used for the purpose as
defined, they are to be treated as disbursements for other purposes and Federal law would
apply. Finally, it would address the transitional requirements for the current State party

office facility funds established under the repealed statutory scction.
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A Application of State Law

Senator McConnell, the principal speaker in support of the technical amendments
after thetr introduction in the Senate, described the party office buiiding provision as
“[rlespecting the primacy of State law in financing State and local party buildings.”

148 Cong. Rec. 82329 (daily cd. March 22. 2002 {statement of Sen. MceConnell).
During floor debate prior 10 Senate passase of the main bill, in anticipation of the
adoption of technical amendments, Senator Feingold described the proposal as providing
that Federal taw would ne longer allow a State or local Ity committce 1o receive nom-
Federal donations to purchase or construct an office butlding where such donations
violated State law, that Stalc law govemns the receipt and disbursement of non-Federa]
donations by State or local parties {or such purpose, and that there is no “required match
consisting of Federal contributions.”™ 148 Cong. Ree. §2143-2144 (daily ed. March 20,
2002} {statement of Sen. Feingold).

Paragraph (a) of proposed section 300.35 would set out the basic provision that
funds raised outside the limits and prefubitions of the Act may be used, and that State Jaw
would govern whether they may be raised and used for the purchiase or construction of a
Slate or local party office building. Paragraph (a2} would also incorporate languape from
the repcaled statule and deleted regulations to the effect that the exemplions from Federal
limits and prehibitions are premised on the idea that the butlding is not purchased or
constructed for the purpose of any particular Federal candidacy. The building is heing
purchased or constructed for the functioning of the party, which entails the support of
most ot all ol the party's candidates over a number of years; this concept did not change

with the repeal of 2 11.8.C. 4318} B} viil) and the cnactment of 2 U S.C, 453{b). The
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purchase or construction of the building for a particular Federal candidacy would entail
the usc ol impermissible funds in a manner contrary to the basic purposc of the Federal
law,

Paragraph (b) of scetion 300.35 would explain the coverage of State jaw.
Paragraph (b)(1) would provide that Federal law wili not preempl State law as to the non-
Federal account activity, except where the 1) unding does not fit the definition of the
purchase or construction of an office huilding and would be another type of
disbursement, Commission advisory opinions have addresscd the question of whether the
repealed contribution exemption, which penmitted donations to a building fund from such
Federally impermissibic sources as corporations, preempted State law prohibitions on the
use of such funds for campaign purposcs. Advisory Opinions 2001-12, 1998-8, 1908-7,
1997-14, 19939, 19915, and 19R6-40 The Comimission stated in these opinions that
Congress decided not to place restrictions on the sithject cven though it could have
determined that the purchasc of the facility was for the purpose of influencing a Federal
clection, that Congress ook the affitmative step of deleting the receipt and disbursement
of funds for such activity from the proscriptions ol the Act, and that there was no
mdication that Congress intended to limit the precmptive effeet 1o some allocable portion
of the purchasc costs. Proposed new section 300.35, in effect, would supersede these
Commission decisions as to Federal preemplion with respect to the purchase or
construction of an office huilding. Corporate donations and donations that would be
excessive under Federal law may be used for the purchase or construction of 4 State party
office building where State luw permits fand this has been cxpanded to Jocal party office

buildings), but if the State law forbids comporate donations and donations in excoss of a
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particular amount, Federal law would not preempt that law and such denations coutd not
be madu for that purpose.

Paragraph (h)2) would provide that funds contributed o 4 Federal account that
are then used to purchasc or construct a State or iocal party odfice building must still
comply with the limits and prohibitions of the Act. The committecs’ reports filed with
the Conimission would disclose the Federal account's receipts and dishursements (hat
were used for the building purchase or construction as contributions received and
disbursements macde,  Although this proposed section would address the use of Federai
account funds, State law is the primary determinant as to the financing of these buiidings
and would still control whether such funds may be used. Thus, the Federal law would not
preempt a State regulatory attempt to determine, using a reasonable accounting method,
whether the Federal account funds used for the purchase or construction originated from
contributions that would be impermissible or excessive under State law. Consistent with
this State coverage, a State would be able 1o requite the committecs to file reports
disclosing the Federal account's receipts and disbursements of (unds used for the buildmg
purchase or construction. This would not entail a replication of the Federal reports; it
would mercly entaii the dishursements [or the activily covered by this section and the
contributions that. under a reasonable accounting methed, were the source of such
dishurscments.

Although receipts and dishursements from the non-Federal accoumts would have
to be m compliance with Statc law, and both Federal and State law would apply to the
permissibility of receipis and disbursements from the Federal account, proposed new

scetion 300035 would not contemplate a Commission enforcement action against 3 party
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commitiee for violating State law. Such an action. which wouold mterpret and apply State
law, would be the State's responsibility. Morcover, althoy ult the new provision wauld
not require tie establishment of 4 separate bank account or book account for the receipt
aid dishursement of funds for purchase or construction of the office building, Federal law
would not precmpt a State law requirement lo cstablish such an 4CCount.

Under paragraph (b)(3), Levin funds would be usable for the purchase or
construction of an ofiice building provided that State law permmits the use of such funds.

In accordance with these Provisions as to the application of State law, current
section 108, 7(c), which lists rypes of State laws that are not superseded by the Act and
the regulations, would be amended to include the application of State law 10 the purchase
or construction of a State or local party otfice building in accordance with proposed

section 30035

B._Definition of “purchase or constructiom of an office building™

In view of the Commission’s prior advisory opinions Interpreting the scope of the
repedled cxception, it is necessary to delincate more precisely the scope of the activity
covered under the new exception. In order to cxplain the scope of aetivitics under which
the funds would not be subject to the limitations and prehtbitions of the Act {except [or
contributions to Federal accounts) and would be subject to State law, the proposcd rules
wolld deline three terms: office bulding, purchase, and construction.

Scetion 435(h) of FECA refers 1o the purchase or construction of an “office
building” rather than an “office faciltiy™ as found in the repealed scetion, The term
“huilding™ is a narrower term that indicates a more restricted ran ge of covered expenses.

In recent advisory opinions applying the repealed section, the Commission has stated that
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expenses that would be considered capital expenditures under the Internal Revenye Code
would be payable from the building fund. See Advisory Opintons 2001-12, 2001-01, and

1998-7; see also 26 CI'R 1.263(a)-(1) and [.263(a}-(2). This has been interpreted by

some to mean that the building fund may pay [or the purchase of office machinery,
equipment, and fumiture. See Advisory Opinton 2001-12. The proposed rules mterpret
the use of the term “building™ instead of “lacility™ as a basis for cnsuring that thys
proposed scetion would not include what arc more appropriately adminisirative expenscs
for the operation of the party, rather than the purchase or construction of an office
building,

Specifically, proposed paragraph (c)( 1) would ensure that ftems such as office
equipment, machinery, and furiture would not be considercd a part of the building and
that the exemption afforded by this section would not extend 1o such payments; such
paymcents would instead be aliocable administrative cxpenscs. The definition of
“butlding” would extend oniy to the building itself and accompanying land, but this
deflimbion would not be meant to exclude a portion of the building, such as an office suite
or one or more floors of a building, that a committes may purchase instead ol an entire
building.  Although structural components and certain other fixtures, as deserbed in
proposed paragraph (¢){1), would not by themselves constitute a butlding, they would
appear in the proposed regulation to convey the idea of what would be part of the
building's structure, as opposed to the office equipment and machinery and similar jitems,
The term “structural component” would be derived from the tax regulations, at
26 CFR 1.148-11 it would apply to such lcatures as intorior walls, floars, ceilings.

windows, doars, stairwells and elcvalors, central air conditioning or heating systems,




(3

i

110

11

1%

1

20

2l

43

sprinkler systems, plumbing and plumbing fixtures, and electrical and data transmission
winny and lighting fixtures. There may be other fixtures that are net strictly “structural
components™ that are essential to the operation or appearance of the building, (See the
discussion below as to when the installation of a significant number of structural
componetits as part of a major restoration or renovation will qualify as construction of an
office butlding. )

One particularly relevant illustration of the distinetion between & structural
component and an item that would not be part of the butiding pertains to audio-visual
production faciiities. Although a studio with special lighting, acoustical pancling, and
special wiring in the walls may be built during the general construction of the building
and would be considered part of the building, equipment such as recording equipment
and camoras that are placed in the studio would not he part of the building's siructure for
the purposes of the proposed regulation,

The Commission seeks comment on whether the proposcd definition of
“building” should include, rather than expheitly cxelude, items such as affice cquiprnhent,
machimnery, or furiture, More generaily, the Commission seeks comiment on whether
BURA's use of the term “building™ instead of “facility” contemplated a narrowing of the
range of expenscs falling within ihe excmpltion,

Proposed paragraph (¢)(1) would also refer to the purpose of the party’s use of the
building, which is solely for its own party administration and elcetion campaign supporl
purposes. A party oflice building would not include floors or offices within the buiiding
or pertions of the underlying land that are not used, or set aside for use, for party

commitiee purposes. A party would be able o purchase a portion of a building such as a
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Noor or suile to be its office building, but a party owimy an entire building would not be
able to rent or sell space in the building o athers. The Commission seeks comment an
whether a Slate or local party committee should he permitted to purchase an entire
building and leasc parts of it at fair market rates in order to generate income. In addition.
the Comnuission secks comment on whether the sources of the funds used to purchase or
construct the office building should govern ar guide the Commission i1 the determination
ol the lawflul uses of such income. For example. would the purchase of a building with
non-l'cderal funds require that the rental income 2enerated be deposited in o non-Federal
account and only used for non-Federal pumposes? Would the purchasc of the buiiding
with Federal funds allow rental income to be depaosited in a Federal account and used for
Federal purposes? What approach should be taken when revenue is generated from a
building that was purchased with procceds trom a building fund that contains hoth
Federal and non-Federal funds?

In the definition of “purchase™ at proposed paragraph (c}2), the pavment 1o
acquire the sole legal title would, of course, nclude down pavments and mortgage
payments. The proposed rule would draw from advisory opinions that limited the kinds
of payments that would fal] within the repealed exception. Thesc opinians excluded
payments for ongoing “operating expenses”™ such as property taxes and assessments
{Advisory Opinion 1983-8) or administrative expenses such as rent, building
mainienance, utilities, and “office cquipment expenses.” Advisory Opimions 20407-12,
20010-01 and 1988-12,

In defining “construction,” proposed paragraph {c}3) would distinguish between

expenses that constitute the erection of the huilding or the extensive renovation ol a
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butlding on one hand, and costs {or the upkeep, repair. or tmore piccemeal replacement of
structural components, This distinction is derived from Advi sory Opinion 1998-7 where
the Commission, drawing Irom the tax code, distj nguished the cost of incidental repairs
that do not materially add to the property’s value nor appreciably prolong its life, but
“keep it in an ordinary efficient eperating condition™ from “repair work fthat] reaches u
level to constitute wholesale restoration or renovation of a structure.” The distinction
muy be illustrated by the following examples:
Example A — Expansion of the size of the bui lding (i-e, chunging the size or position of
the outer perimeter of the structure) would constitute “construction,”
Example B - A singte large scalc projeet fwith a specific time deadline) entailing the
replacement of a number of varous structural components throughout the building to
improve the building's habttability and function; for cxample, expanding, contracting, or
altering the configuration of a significant number of rooms within the building coupled
with replacements of a significant number of other structural components throughour the
building such as instaltation of new clectrical wiring throughout the building, and new
climate control and plumbing systerns would also constitute “construction,”
Example C —The replacement on a penodic basis of structural components where such
replacement is not part of a single large scale renovation project with a specific time
deadiine would not constitute “construction™ under this scetion.

The defimitions in proposed paragraph (¢) may not include ali of the possibilities
for cxpenses for the puichase or construction of a puarty olfice building. In seeking
conuments on this proposcd regulation, the Commission asks whether more exarmpies

should be ineluded in what is or is not included in the particular sub-definitions, or
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whether the advisory opinion process would best serve that purpose, For example,
should payirients for & long-term lease with an aption to purchase the rented huilding he
meluded within the definition of purchase? More senerally, the Commission seeks
comment on what constitules the purchase or construction of a party office butlding,

{.._Office Building-Related Expenses Not Oualifving Under Proposcd

Paragraph (¢}

An expense that is not included within the definition of the purchase or
construction of an office building would most likely be an administrative expense of the
parly. Depending on the circumstances, such an expense may be support for a particular
candidate or in some other category, rather than an admuustrative expense. I the
expense 15 an administrative expense, it would be allocable under proposcd 11 CFR
300.33 and a sufficient amount of Federal account funds would have to be used for the
expense. In addition, the provisions of the Act would apply to the sources that are
properly used for allocable cxpense purpescs. The Comimission notes that the porlion of
this NPRM deseribing the allocation rules at proposed scetion 300.33 asks for commoents
on whether administrative expenscs shouid be allocable betwecn Federal and non-Federal
accounts. or whether such funds should be considered as entirel ¥ Federal or entircly non-
Federal.

D. Transitional Previsions for State Party Building or Fucility Account

Up to and including November 3, 2002, the funds in 2 State parly office facility
account ean be used only for the purchase or construction of g State party offtee facilily,
Starting on November 6, those Tunds, if used for the purchase or construction of the

office building. would be subject 10 $tate law, and State law may delermine that the funds
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may not be used for that purpose, as would be provided in proposed new section 300,35,

The proposed rule would alse state what the funds may not be used for.

10 Proposed 11 CFR 300,36 Reportimg Federal Election Activity: Recordbeening

BCRA esablishes certain reportin g requirements for State, district, and local
commutices that finunce Federal clection activilies, See 21S.C 434{e)2). This
reguiremnent extends gencrally to all receipts and disbursements for Federal eleetion
activitics if the aggregate amount of receipis and disbursements for such activity 1s
$5.00( or more per calendar year, 2 U.8.C. 434c)2)(A), and specifically extends to
receipts and disbursements of Levin funds. 2 US.C 434(e)(2)(B). Because spending
under the Levin Amendment is allocated between Federal tunds and non-Federal (unds
hot otherwise subject to the Act's prohibitions, limitation, and reporting requircments
(Le.. Levin funds}, Congress has specifically required Federal disclosure of eertain
otherwisc non-Fe .ral receipts and dishburserments of State, district, and local comniittees
{i.e, the Levin funds),.

Proposcd paragraph (a) of this section wouid apply 1o State, district, and locai
polttical party committees that have not qualified as political comniittees ynder 1] CFR
105, Although such an organization would not have repotting requirements under
BCRA (sce 2 U.S.C. 434(e)(2)), it would be required under propused paragraph {aif1} to
demonstrate through a reasonable accounting method that it had sufficient Federal funds
on hand to pay the required Federal pertien of the costs of Federal election activity under

proposed 11 CFR 300.32 and 300,33, Proposed paragraph (a)( 1) would also requirc such
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3 paity organtzation 1o keep records of Federal recelpts and disbursements and to make
those records available to the Commission upon TEQUESE.

Froposed paragraph (a)2) would clari fy that a payment of Federal funds for the
costs of Federal election activity, or for the Federally allocated portion of (he costs of
Federal election activity, would censtitute an expenditure, within 1he meaning of 11 CFR
1008, unless an exclusion from the definition of cxpenditure tn !l CFR 100.8(b) applies.
Thus, such pavments would constiiute expenditures for purposes ol determining whether
ur 1ot a State, district, or local political party commitice becomes a political commitiee,
under 11 CFR 106.5. Proposcd paragraph {a}{2) would also stale that a pavment of
Federal funds for the costs of Federal election activity. or for the Federally allocated
portion of the costs of Federal election activily, that meets the definition of “exempl
activitics™ (see 11 CFR 100.8(h)10), {16}, and (18)} would be treated as cxenpt
activiltes in accordance with applicable provisions of the current {1.e., pre-BCRA)
Tegulations.

Proposed paragraph (b} of propesed section 300.36 would apply to State, distriet,
and local political party committees that have quahfied as political committees under
11 CFR 100.5. Proposed paragraph (b)(1) would provide that such committecs st
report all receipts and disbursements of Federal funds for all or part of the costs of
Federal election activiry, Proposed paragraph (b){(1) would 2o on Lo state that this
requirement holds cven if the committee has less than 35,000 of aggregate receipts and
disbursements for Federal election activity, See 2 U.S.C. 434(cH2)A). The fina]
sentence of proposcd paragraph (b 1) would provide that a dishursement of Federal

funds for the costs of. or for the Federally allocated portion of the costs of, Federal
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¢lection activity s reportable as an expenditure, unless an exelusion in 11 CFR 10L&
applics.

Froposed paragraph (b2 would implement the broader reporting provisions of
2USC 434 e 20 A) and (BY. The proposcd first sentence would state the basic rule
that all receipts and disbursements for Federal election activity must be reported if the
poiitical committec has had an aggregate of 35,000 or more of such reccipts and
disbursements in a calendar year. The proposed second sentence would make it clear that
this basic reporting rule extends to the otherwise non-Federa funds spent for Federal
election activity under the Levin Amendment (that iz, to the Levin funds),

Proposed paragraph (b)(2)(i) would spell out the requirements for reporting
payments for the costs of Federal election activity that are allocated between Federal
funds and Levin funds. It would dentify certain information, such as natne, address,
amount, and descriplion of purpose, which must b provided for cach repartable
payment. Proposcd paragraph (b)(2)i) would require activity-by-activity itemirzation of a
reportable payment that covers the costs of more than ane Federal election activity,
Proposed paragraph (b)(2)ii) would implement BCRA s ilemization provision for
reccipts and disbursenients to or from any person of more than $2000 in a calendar year,
dee 2 ULE.C. 434l 3).

Proposed paragraph (b)(3) is intended to alert the reader to the rules for reporting
payments allocated between liederal funds and non-Federal funds that arc not covered in
proposed paragraph (h}2). As explained above, proposed paragraph (b)(2) would apply
only to payments for Federal election activity allocated between Federal funds and Levin

funds under proposed 11 CFR 300.33. The reporling regulation for other payments
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allocated between Federal funds and non-Federal funds would he contained n proposcd
new LT CFR 10417, For example. section 104,17 would address reporting of
administrative cxpenscs and salaries of emplovess who spend 25% of their time, or luss,
on Federal elections.

Proposed paragraph (¢} would implement BCRA's new requirement for monthly
filing by party committces that come under new section 434(e) of the Act. This would he
accomplished by referting to the Commission’s existing regulation spocifying monthly
reporting, 1.e., 11 CFR 104.5(c)(3). The Commission sveks comments on the
applicability of the $50,000 annual threshold for ¢lectronic filing 1o receipts and
disbursements for Federal election activities. See 11 CFR 10418,

Finally. proposed paragraph {d} would support the disclosure provisions outlined
above by adding a recordkeeping requircment, This would be accomplished by referring
to the Commission's existing regulation on recordkeeping, 11 CFR 104.14. This
requircment is necessary to ensure that sufficient documentation exists 1o ensure
compliance with the disclosure provisions of BCRA.

With regard 1o reporting and recordkeeping. the Commission seeks comments
about what, if any, reporting requirements an association or similar group of candidates
for. or holders of, State and local office (sce 2 US.Co441i(b) 1)) that is not a palitical

comnittee has under 2 1J.5.0. 4342,

11. Proposed 104.17 Reporting of Allocable Expenses by Party Committees

As indicated in the deseription of seetion 10414}, the proposed rules would divide

the present regulations at that section into several regulations 1o cover reporting of
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specific allocation arcas hy specific types of reporting cntities, New scetion 104,17,
which Is currently reserved space, would address reporting by party committees of
allocable cxpenses.  Reporting requirements with regard to activity allocated hetween
Federal and Levin accounts pursuant 1o 11 CFR 260,30 and 11 CFR 300,33 are also
addressed in 11 CIFR 300136,

Proposed 11 CFR 104.17(a) would address payments on behalf of more than one
clearly identified candidate, including non-Federal candidates. Current section 104.10
provides for allocated Federalnon-Federal spending when a combined payment is made
on hehalf of both Federal and non-Federal clearly identified candidates. Under BORA
and as provided in the proposed revisions of section 1061 {a} however, it appears that al]
such payments must be made entirely from Federal funds, Henee, proposed 11 CFR
104.17(a) would provide for the reportin g of all allocations hetween or among clearly
identified Federal and non-Fedcral candidates as Federal activity, Comments arc
solicited as to whether this requirement that State, district and loeal committees of
poltiical parties use Federal funds for activity on behalf of clearly identified lederal and
clearly identified non-Federal candidates is appropriate under BCRA. (8ee also 11 CFR
300.30).

Proposed 11 CFR 104.17(b)( 1) would require explanations of the percentages
used 1o allocate pavments for specific calegories of State, district and local party activity,
The Commission is also contenmplating requiring the assignment of unigue identifying
cades o serme allocable activities as i requived in current 11 CFR 104 [bX2). (For
cxample, the reporting of exempt costs now requites such identifiers.) Comments are

sought as to whether such unique identifying codes for activities would be of utility in
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tracking any of the allocable expenditures for activitics. Also, should activitics that have
been included under exempt costs {now apparently subsumed by other categories) require
such 1dentificrs?

Proposed 11 CFR 104.17{b¥2) would address the reporting of transfers between
State, district and local party accounts for allocable ¢xpenses, while proposed 11 CFR
104.17(b}3) would set out the details required in the reporting ol disbursements for

allocable activity by State, district and local comniittees of political parties,

12. Propased 11 CFR 300,37 Prohihitions on Fundraiging for and Donating 1o Certain

Tax Exempt Oreanizations

Tust as it prohibits natienal parties from fundraising for, or making or dircetng
donations to, certain tax excmipt organizations, BCRA also prohthits State, district, and
local party committces, their officers and agents acting on their behalf, and entitics
direcy or indirectly established, maintained, financ - or controlled by them from doeing
so. 2 U.S.C 441i(d)i). Thus, the prapased rules at 11 CFR 300 37 relating to State,
district, and |ocal party committees would mirror the proposed rules at 11 CFR 3011
relating to national party comniitices. See discussion above,

The Commission sceks comments on one component of the proposed rules as they
apply 1o State, district, and loeal party commitiees. Proposed 11 CFR IO037(aN3), like
preposed 11 CFR 300.11(a}3). would mirror 2 UU.S.C 441i{d) i extending the
prohibition on fundraising for, or donating to. Section 527 organizations “cxcept lor a
political committee; a State, district, or local committec of a political party; or the

authorized campaign committce of a State or local candidate.” The proposed rules would
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mierpret “political commitice™ as it is cumventy defined in 11 CFR 160.5. Linder this
construction, State, district, and Incal party committees could fundrajse for, or donate 1o,
a section 527 organization that is a Federal palitical committee under the Aet, but they
could not do so for a section 527 orpanization that is a State-registered political action
committee (“PACT) that supports only non-Federal candidates. The Commission sccks
comment as 1o wheiher another interpretation of “political committee™ is warranted lhat
would permit State, district. and local party committees 1o donate Lo this type of Stute-

registered section 527 oreanization.

Tax-exempt Organizations

For the convenicnee of readers interested in locati ng rules pertaining 1o
lundraising and donations 1o tax-exempt organizations, subpart C of new part 300 would
combing in a single place the prohibitions on national, State, district, and local party
committce donaiions to, and Tundraising for, certain 501(¢) and 527 tax-exempt
organizations and the rules govemning fundraising by Federal candidates and
officebolders for 30 (c) organizations. Proposed 11 CFR 300.50 would mirror proposed
rule 11 CFR 300.11. Propesed 11 CFR 300,51 would mifror proposed rule 30037
Proposed 11 CFR 300,52 would mirror propased 11 CFR 300.65. Sec the discussion in

proposed 11 CFR 300.11 and 300.37 ahove and 300.65 below.
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Federal Candidates and Officeholders

BCRA places limits on the armounts and types of funds that can be raised hy
Federal candidates and officeholders for both Federal and State candidates, Sce 2 US.C
441i{e). The Commission is proposmg to place the regulations that address these

bmitations in 11 CFR Part 360, subpart D.

1. Creneral Prohibitions

The restrictions apply to Federal candidates and officcholders, their agents, and
entities directly or indirectly cstablished, maintained, or controlled by, or acting on behalf
of, any such candidate(s) or ofhceholder(s). As defined in 2 US.CC. 431(3) and cxisting
[T CFR 100 4. “Federal office™ means (he oflice of President or Vice President of the
United States, Scnator or Representative i n, or Delegale or Resident Commissioncr to,
the Congress ol the United States. There is a simjlar definition of “Federal officcholder”
i 11 CFR 113.1(c). Pleasc note that thesc restrictions cncompass candidate PACs and
leadership PACs. Persons covered by thesc restrictions may not “solicit, reccive, dircel,
transfer or spend” non-Federal funds unless certain requirements are satisfied,

BCRA prohibits any Federal candidatc or officeholder. his or her agent, or any
etitily deseribed above, from raising non-Federal funds in conncetion with an clection for
Federal, State, or local office, 2 U.S.C. 43 1i{ed 1 0A) and (B): proposed 11 CFR 300.61.
These prohibitions ENCOMPass raising moncy for section 527 organizations, whether or
not such organizations are Federal political committees. With limited exceptions, such

persons may raise and spend Federal money in connection with a non-Federal election
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only in amounts and from sources that are consistenl with Staie law, and that do not
exceed the Act’s contribution limits or come from prohibited sources under the Agt.
2 LS. 441X 1 HBY, proposed 11 CFR 300.62.

The prohibitions in 1T CFR 300.61 and 300.62 encompass “leadership” and
“candidate™ PACs since these PACS are entitics ircetly or indircetly established,
financed, maintained, or controlled by, Federal candidates andior officcholders.
Specitfically, leadership PACs and candidate PACS are political urganizations set up hy
congressional leaders and other Federal candidates and officcholders as a way o support
other candidates’ campaigns. In 2001, af least 110 members of Congress had leadership
PACs.

As Semator McCain explained in the Senate debate. “A Federal officeholder or
candidate is prohibited from soliciting contributions for a Leaderstip PAC that do not
conply with the Federal hard moncy source and amount limitations,” sce 148 Cong.
Rec. 82140 (Iaily ed. March 20, 2002) (staterment of Sen, McCarnd, Conscquently,
under proposed 11 CI'R 300.61, licderal cundidates, Federal officeholders, and their
leadcrship PACSs and candidate PACS cannaot solicit, receive, direet, transfer, or spend
funds for a Federal account of 4 leadership or candidate PAC unless the funds arc subject
to the prohibitions, limitations, and reporting requirements of the Act. Similarly, Federal
candidates, Federal officeholders, and their lcadership PACSs and candidate PACS cannat
solicit, receive, direct, transfer, or spend funds for a non-Federal account of a leadership
PAC or candidate PAC unless the funds arc subject to the prahibitions and limitations of
the Act. Thus, neither the Federal nor non-Federal accounts of 3 Federal candidate's

icadership PAC or candidate PAC could receive or spend corporale treasury or labor




[}

7H

organizatiom funds or funds from individuals and political commirtees that execcd the
linitations of the Act, Additionally. funds in the non-Federal account of these PACS
nst not be used for Federal clection activities or in connection with a Federal election,

Sec 148 Cong. Rec, $2140 (Daily ed. March 20, 20029 (statement of Sen. MeCain).

2. Exceptions for State and Local Candidates and for Fundraisine Evenis

An exception applies when a Federal candidate or Federal officeholder is also a
candidate for State or local office. Such candidates may raisc and spend non-Federal
funds for their State campaign, as lony as their activities arc consistent with State law and
refer only to their status as a State or ivcal candidate, to other candidates lor that same
office, orboth. 2 US.C. 441i(e)(2); proposed 11 CFR 300.63. Please nole that il a State
of local candidate is simultaneously a candidate for Federu] office. he or she must raise
and spend onty Federal funds in connection with the licderat campaign,

BCRA contains a further cxemption, for Federal candidates and officcholders
who attend, speak, or appear as a featured guest at a State, district, or local party
commiltee fundraising event. Sec 2 U.S.(. 441i{c) 3y, proposed 11 CFR 300.64. The
Commission sceks comment on how it should construe and implement this provision,
particularly in light of the scparate general prohibition on Federal candidates and
officcholders from soliciting non-Federal funds in conncction with an election for
Federal, State, or local office.

Sen. MeCain explained in the Senate debate that “[tjhe ruie here s simple:
Federal candidates and officeholders cannot solicit sofi money funds, lunds that do not

comply with Federal contribution lHmits and source profhibitions, for any party
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committee —national, State, or local.”™ 148 (Cong. Rec. 82139 (daily ed. March 20,2002
(statemient of Sen. MeCain). Thos, under the proposed rules, while such individuals may
attend, speak, or be a featured gucst at a State or local party fundraising event, they
cannot sohicit funds at any such event.

However, the Commission secks cominents on whether the fundraising event
provision is a lotal cxemption fram the general solicilation ban, whereby Federal
candidates and officcholders and their agents may attend and speak freely at such events
without restriction or regulation. In addition, the Commission secks comrments on how it
should construe BCRA's phrase permitting I'ederal candidates and officeholders i}
“atrend, speak, or be a featured guest” al a lundraising evenr, Specifically, the phrase
“featured guest” strongly su goests that State, district, or local party commiltees may
publicize in advance that a Federal candidate or officeholder will be attending and
speaking at an event. 13ocs this mean that Federal candidates and officeholders may b
referred to in invitation materials for the event? May they appear as members of a host
commuttec of an event? May they be honored at the event? Should the general
solicitation bar be construed to mean that Federal candidates and officeholders are strictly
prohibited from daing anything that would constitute a “soliciation™ undcr the Internal

Revenue Code that would tngger IRS disclaimer obli galions?

3. Exception for Taux-cxempt Crgantzations

BCRA also addresses solicitations on behalf of 301{c) organizations that are madde
by Federal candidates. Federal officcholders, and mdividuals who are agents of ¢ither.

2US.CO441ie)4). BCRA mukes clear that these individuals may make general
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solicitations un behalf of 301 (¢} organisations, without regard to the souree or amaunt
solicited, as long as the solicitation does not specify how the funds will or should be
spent and 4s long as the solicitation is not for a e} organization whose principal
purpose is to conduct certain Federal election activity as deseribed in 11 CFR 300.2(a).
such us voter registration. voter identification, GOTY activities, or generic campaign
activity. BURA prohibits these individuals from specifically saliciting funds for the
above-described Federal eicetion activity, or for $01{c} organizations whose principal
purpose is to conduct those Federa! election activities, imless the solicitation is made to
an individual and the amount solicited does not excecd $20,000 per year, No solicitations
may be made on behalf of 301 (c) organirations for funds to use for public
communications thal refer 1o a clearly identified Federal candidate and that promote,
support, attack, or oppose the candidate. See 148 Cong. Rec. 408 {Daily ed. February
13, 2002) (statement of Rep. Shays). Thus, for exarple, a Federal candidate may nake a
general solicitation to a corporation or labor urganization on behalf of the Red Cross, but
may not solicit a corporation or lahor organization for GOTY activities conducted by a
S01{eN4) organization. Thesc provisions also apply to organizations that have applied
for 501(c) tax exempt status, where the apphication is still pending. The proposed rules
track these provisions. See 11 CFR 300,65

The BCRA provision relating to candwdatc/ofticeholder solicitations on behalf of
301{¢) organtzations specifically applies only (o individuals described n2 s
31ite ). Section 441ife) 1y of FECA applies to Federal candidates, mdividual holding
Federal office, their ugents, and cntities directly or indirectly established, financed,

maintained. or controlled by, or actin & on behalf of cither Federal candidates and Federal
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officcholders. Thus, the proposed rules construe BORA to permit only individuals to
make the solicitations — that 1s, Federal candidates, Federal officeholders, and individuals
acting as their agents, An entity acting as 3 candidate’s agent or an entity directly or
indirectly established, ftrnumced, matitained, or controlled by a candidate could not make
thesc general or specific solicitations on behalf of 2 J0I(e) orgamzation. 1lowever. the
Commission secks comments as 1o whether another interpretation is warranted,

The Commission aiso notes thal the language encompassing an “agent” of Federal
candidates and officcholders in Scetion 441 ie)(1), unlike the “agent™ language in
Sections 441i{a)(2) and 441i(d). does not include the limiting phrase, “agent acting on
behalf of ™ The Commission seeks comment as 1o whether Seclion 341i{e)} i) should he
similarly construed as applying to an agent acting on behalf of a Federal candidate or
officcholder or whether the ahsence of this limittng language was intended to confer a
different meaning on the use of the term “agenl™ in this provision.

The Commission aiso seeks comments on whether the proposed rules should
address how to identify organizations whose principal purpose is to conduct the described
Federal election activity. Should a 501 (¢} orgamization’s major activitics, s identificd in
publicly available information such as its application for tax-exempt status or annual
Form 990 tax returns, be used to determine whether an organization’s pnneipal purpose is
to conduct Federal election activity?  Although those publicly available tax forms would
reveal the past major activities of an organizalion or the major activities planncd by the
organization at the time it applied for tax cxempt status, additional information would he
needed to determine the principa purpose of an organization (hat has applied for, but not

yet obtained, tax cxempt status, and to ascertain the CUFrCnt major activitics of a 501(¢)
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orgamzation. Thus, should Federal candidates and ofticeholders he required to obtain a
cerlification from an organization on whose behalf the candidate or ofiiceholder wants to
salicit funds that its principai purpesc is not 1o conduet the described Federal election
actvity'! Should the rules include a knowledge standard prohibiting solicitations for
unhmited funds from any source if a Federal candidate, F cderal ofliceholder, or
individual acting on their behalf has knowledge that an organization is planming io
conduct the described Federal election activity?

Finally, the Commission secks commients on whether the niles should further
address a Federal candidate’s or Federal officcholders respensibility when specifically
soliciting individuals for funds for a 301{c) organmization to use in conducting Federal
eleetion activity, For example, if a Federal candidato is soliciting a donation of $20.000
from an individual who serves as the CEO of a major corporation, should the candidate
be required to inform the individual that persenal funds are being solicited and not funds

from the individuai's corporation?

Communications by Statc and Local Candidates

Proposed Subpart E waould i mplement two provisions of BURA regarding State
and local candidates. BCRA prohibits State and local candidates and officcholders from

funding certain public communications with non-Federal funds. Sce? U.S.C. 441N,

proposed 11 CFR 300L71. They may, however, use Federal funds for these
communications. ‘The prohibition on usc of non-Federal funds enconipasses

communications that refer to a clearly identified candidate for Federal office. if the
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communication promotes. supports, attacks, ar opposcs any candidate for that Federa)
uffice, regardless of whether the communication expressly advocates voting for or against
any candidate,

T addition, BCRA contains an exception that permuts State and local candidates
o use non-Federal funds for communications that mercly refer to Federal candidates in
another context. 2 US.C, H416(f)(2); proposed 11 CFR 300.72. For example. State and
local candidates may note that they have been endorsed by Federal candidates, or that
they agree or disagrec with a Federal candidaie’s position oo & cerlain issue. Seg 148
Cong. Rec. 82142-43 (dailv ed. March 20, 2002) (staterment of Sen. Feingold). They
wolld also be able to use non-Federal funds to refer to 1 bil] or faw by its popular name
where that name happens to include the name of 1 Federal candrdate. These examples are
included in proposed 11 CFR 300.2(I)(11), the definition of “promuote, support, allack, or
oppasc,” which is cross-referenced in proposed 11 CFR 300.72.

A State or local candidate or officeholder may also use non-Federal funds for
communicalions made in connection with an election for State or local affice, that refer
only to the sponsoring individual or to any other candidate for the State or local office

held or sought by that individual, or both. 1d.

Certification of No Effect Pursuant to 5 L.S,C. a05{h)

[Regulatory Flexibility Act|

The Commission certifies that the attached proposed rules, if promulgated, will

not have a significant cconomi tmpact on a substantial hember of stall cniities, The




54

i hasis for this certification is that the nalional, State, and local party committees ol the two
2 major political parlies are not small entities under 5 L.5.C 601, and the number of viber

3 small entities o which the rules would apply 15 not substantial,

5  List of Subjects

& 11 CFR Part 10D

e |

Eiections
8 11 CFR Pan 102
9 Political commiltees and parties, reporting and recordkeeping requirements.
10 11 CIR Part 104
11 Campaign funds, political committees and parles, reporting and recordkeeping
12 requirements.

13 11 CFR Part 106

14 Campaign funds, political committees and parties, political candidates.

I5 11 CFR Part 10§

16 Elections, reporting and recordkeeping.

17 11 CFR Part 116}

18 Campaigns, political parties and committecs,

19 11 CFR Pan 11

20 Business and industry, elections. labor.

21 11 CFR Part 300

22 Campaign funds, nonprofit organizations, polilical commitiees and parties,

23 political candidates, reporttng and recordkecping requircments,




L2

11 CFR Part 9034

Campaigm funds, reporting and recondkeeping reguircrnents,




|2

10

11

12

i3

14

16

17

18

9

20

g

For reasons set out in the preamble. Subchapters A and F ol Chapter 1 of title 11

of the Code of Federal Regulations would he amended to read as follows:

PART 100 - SCOPE AND DEFINITIONS (2 U.8.C. 431)
1. The authority citation for 11 CFR pan 106 would continue to read as follows:
Authority: 2 UL.S.C. 431; 434(a)11), 438{a)(8).
2. Section 00,14 would be amended by revising paragraphs {a} and (h), and
adding paragraph (¢) to read as follows:
510014 State committee, subordinate committee, disirict, or local committec
(2 L.8.C. 431(15)).

{a) State committec means the organization whieh that by virtue of the bylaws ol a

political party or the operation of state law s part of the official party structure,ang is

responsible for the day-to-day operation of the political party at the State ievel, including

au enlity that is dircedy or indirectly established, financed, maintained, or controlied by
that organization, as determined by the Commission.

{b}  Subordinate committee of a State commitiee means any orgamyation whick that is

part of the official party structure, and is responsible for the day-to-day operation of the
political party al the level of city, county, neighborhood, ward, district. precinct, or any
other subdivision of a Statc or any organization under the control or direction of the State
committee, as determined by the Commission.

fc) District or local commitice means any organization that by virtue of the bylaws of

a political party or the operalion of State law is part of the official party structure, and 15

responsible, under State law, for the day-to-day operation of the palitical party at the.
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level of city, county, neighborhood, ward, district, precinet, or any other subdivision ofa

State, including an entity that is directly or indircetly established, financed, muintained,

or controlled by the district or local comrmitige, as determined by the Commissign.

3. Section 100.24 would be added to read as foliows:

§ 100.24

Federal election activity (2 U.5.C. 43142000,

fa} Fedegral election activity means—

(1)

(2)

Voter registration activity during the period that begins on the date that is
120 calendar davs before the date that a regularly scheduled Federal
election is held and ends on the date of the clection. For purposes ol voter
registration aclivity, the term “election” does not jnclude any special
election;

The following activities conducted in connection with an election in which

one or more candidates for Federal office appears on the ballot (regardless

ot whether one or more candidates for State or local office also appears un
the ballot):

(i} Voter identification, including surveys, and other activilies
desigmed to determine registered voters, likely volers, or vaters
mdicating a prefercnce for a specific candidate or political party; or

{ii} Gencric campaign activity, as defined in 11 CFR 100.25;

{lil)  Get-oul-the-vote activity. Lxamples of get-out-the-vote activity
include transporting voters to the polls. contacting voters on
election day or shortly befare to encourage voling but without

referning to any clearly identified candidate for Federal office, and
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distributing printed slate cards. sample ballots, palm cards. or other

printed tisting(s) of threc or more candidates for any puhlic office:
A public commumication that refers to a clearly identified candidate for
Federal office, regardless of whether a candidate for State or local election
15 also mentioned or identified and that promotes, supports, altacks, or
opposes any candidate for Federsi office. This paragraph applies
regardless of whether the communication expressly advocates a vote for or
against a Federul candidate; or
Services provided during any month by an emplovee of a State, district. or
local committee of a political party who spends more than 25 percent of
that individual's compensaied time during that month on activities in

connection with a Federal election.

{h) Lxceptions. Fedgral election activity does not include any amount cxpended or

disbursed by a State, district, or local commiltee ol a political party for:

{1

(2)

A public communication that refers to one or more clearly identificd
candidates for State or focal officc, if the public comniunication does not
proniote, support, attack, or oppose any candidate for Federal office;

A contribution 1o a candidate for State or local office, provided the
contribution is not destgnated 1o pay for voter registration activity, voter
identification, gencric campaign activity, get-out-the-vote activity, or a
public communication as sct forth in paragraphs (a)(1) through (4) of this

scction,
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£3) The costs of a State, district, or local political cenvention or other similar
meeting or comfarence;

(4) The costs of grassroots campaign materiuls, including buitens, bumper
stickers, handbills, brochures, pesters and yard si ens, that nante or depict
only candidates for State or local office;

{3} Voter registration activity at any time other than the pertod of ime that is
120 days before the date that a regularly scheduled Federal election is held
through the date of the cleetion: and

o) Get-out-the-vote and voter identification activities in elections in which o
candidate for Federal office appears on the ballot.

4. Section 11,25 would be added to read as tollows:

§100.25 (reneric campaign activity (2 U.5.C. 431021.

Generic campaign activity means a campaign activity that promoies or OPpOses a

polttical party and does not promote or oppose a Federal candidate or a non-Iederal
candidate.

5. Section 100.26 would be added to read as follows:
£ 10026 Public communication (2 U.8.C. 431(22)).

Public communication means a commumication by means of any broadcast, cable

or satellite communication, newspaper, magarine, ouldoor advertising facility, mass
mailing or telephone bank to the gencral public. or any ether form of general public

political advertising,
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6. Scction 10027 would be added 10 read as follows:
§ 100,27 Mass mailing (2 U.S.C. 431(23)).

ass mailing means a mailing by United States mail or facsimile of more thag

—_—r

30 picces of mail matter of an identical or substantialiy similar nature within any 30-day

peniod. For purposes of this section, substantially simiiar means comnunications that

have been personalized to include the recipient's hame, occupation, geographic location,
or similar types of individualization.

7. Section 100.28 would be added 1o read as follows:
§ 10028 Telephone bank (2 U.S.C. 431(24)).

Telephene bank means more than 500 telephone calls of an identical or

substantially similar nature within any 30-day period. For purposes of this section,

substantially similar means cormmumications that have been personalized to include the

recipient’s name, eccupation, geographic location, or similar lypes of individualization,
8. Seetions 104129 through 100.50 would he added and reserved.
9. Sections 100.1 through 100.50 would be des; 2nated as subpart 4 - General

Definilions,

FART 102 - REGISTRATION, ORGANIZATION, AND RECORDKEEPING BY
POLITICAL COMMITTEES {(2US5.C. 433
10. The authority citation for part 102 would continuc 1o read as follows;

Authority: 2 U.S.C. 432, 433, 434(a)(11), 438(a}(8). 441d.




11

[2

13

14

15

i6

17

15

19

20

1

11, Section 102.5 would be revised to read as follows:

§ 102.5

Organizations financing political activity in connection with Federal

and non-Federal elections, other than through transfers and jeint fundraisers,

{ar) Organizations that arc political commitiees under the Act, othor than Nationai

Parly commitiegs.

(1)

Fach erganization, including a State, disirigt, or local party committee,

that finances political activity in connection with hoth Federal and nomn-

Federal elections and that qualifies as a political committes under 11 CFR

10,5 shall cither:

(i)

Establish a separate Federal account in a depository n accordance
with 11 CFR part 103. Such account shall be treated as g separatc
Federal political commiittec which shail comply with the
requirements of the Act including the registration and reporting
requirements of 11 CFR part 102 and 104. Only lunds subject to
the prohibittons and limitations of the Act shall he deposited in
such separate Federal account, All disbursements. contn butions,
expenditures, and transfers by the commilttee in connection with
any Federal election shall be made from its Federal account, cxcept
as otherwisc permilted for State, distriet, and local party
commutiees by 11 CFR part 300. No transfers may be made 1o
such Federal account from any other account(s) mamntained by
such organization for the purpose of hnancing activity in

connection with non-Federal elections, cxcept as provided by
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11 CFR H6542) 300.34 and 106 .6{¢). Administrative CXPEenses
for political commitlees other than parly commitiges shall be
allocated pursuant to 11 CFR part 106 between such Federa]
aecount and any other account maintained by such committee for
the purpose of financing activity in connection with non-Federal

clections. Administrative expenscs for State, district, and local

party cominitices are subject to 11 CFR part 300; or

{11} Establish a political committec which shall reccive only
contributions subject to the prohibitions and limitations of the Act,
regardless of whether such contributions are for use in connection
with Federal or non-Federal elections. Such organization shall
register as a political commiltee and comply with the requirements
of the Act.

Oniy contribulions meeting the conditions set forth in paragraphs {a){2){i},

{11), or (11} of this section may be deposited in a Federal account

established under 11 CFR 102.5{a)(1)(i) or may be reccived by a political

committee established under 11 CEFR FO2 S{aM 1))

{1} Contributions designated for the Federal account;

{i0) Contributions that result from a solicitation wiich expressly statcs
that the contribution will be used in connection with 1 F ederal

clection; or
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{3}

(i} Contributions from contributors who are informed that all
comtributions arc subject 1o the prohibitions and limitations of the
Act.
Any party committee solicitation that makes reference 1o a Federal
candidate or a Federal clection shall be presumed 1o be for the purpose of
milueneing a Federal election, and contributions resulting from that
solicilation shall be subject to the prohibitions and iimitations of the Act.
This presumption may be rehutted by demonstrating (o the Commission
that the funds were solicited with €Xpress notice that they would not be

uscd for Federal election purposes.

(b Oruanizations that are not political committees under the Act. Any organivation

that makcs contributions or expenditures but does not qualify as a political committee

under 11 CFR 100.5, and including anv State, district, or local party organization that

makes cantrthutions, expenditures and cxempted payments under 11 CFR 100 7(0h)(9),

{(15yand {1 7Yand 11 CFR HELE{b)(10), {16) and {18), or payments for cemain Federal

glection activities under 1| CER 300 32(b), shall either;

oy

Establish a separate accounts to which only {unds subject to the
profubitions and limitations of the Act, and only funds solicited for
activities undertaken pursuant to 11 CFR 3 00,32, shall be deposited and

from which contributions, expenditures, cxempled payments, and

payments for certain Federal activities shall be made. Such organization

shall keep records of deposits to and disburscments from such accoumts
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l and. upen request, shall make such records available for cxamination hy

2 the Commussion; or

3 {2 Demonstrate through a reasonable aceounting method that whenever such
4 orgamization makes a contribution, expenditure, cxempted payment or

5 payment for certain Federal eleetion activities, that organization has

6 received sulficient funds subject to the limitations and prohibitions of the
7 _ Act or to the requitements of 11 CFR 304,31 to make such contri bution,

8 expenditure or payment. Such organization shait keep reconds of amounts
9 received or expended under this subscetion and. upon request, shall make
10 such records available for examination by the Commission.

1
12 {c) INational party committees. National party committces are prohibited from

13 raising and spending non-Federa) funds. Therefore, these committees are not included in
14 this section.

15 12. Section 102.17 would be amended by adding introductory language to

16 paragraph (a) to rcad as follows:

17 §102,17 Joint fundraising by committees other than separate segregated funds,

I8 {a} General. Nothing in this scetion shall permit any person to selicit, receive, direct,

19 transfer, or spend any non-Federal funds prohibited under 11 CFR part 300.

2U & H # #* *

21
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PART 104 —- REFORTS BY POLITICAL COMMITTEES (2 L.8.C. 434)
13. The authority citation for part 104 would continue to read as foliows:
Authority: 2 T.S.CL431{1), 431(8), 431(9), 432(i). 434, 438(a}B). 438(h). 43%a.

14, Section 104.8 would be amended by revising paragraphs (c) and (f) to read

as fallows:
§104.8 Uniform reporting of receipts.

" * " # *

{e} For reports covering aclivity on or before December 31, 2002, national party
commitiees shall disclose in a memo Schedule A information about each individual,
committee, corporation, laboer organization, or other cntity that donates an aggregate
amount in excess of $200 in a calendar year to the commitiee’s non-Federal account{s).
This information shall include the donating individual’s or entity's name, mailing address,
occypation or type of business, and the date of receipt and anount of any such donation.
Ifa donor's name is known to have changed since an earlier donation reported dunng the
calendar year, the exact name or address previously wsed shall be noted with the first
reported donation from that denor subsequent (o the name change. The memo entry shall
also wnclude, where applicable, the information required by paragraphs (b} through (d) of

this section.

(F} For reports covering activity on or betore December 31, 2002, national party

commitices shall also disclose in a memo Schedule A information abou each individual,
commitiee, cotporation, labor organization. or other entity that donates an aggregate

amount in excess of $200 in a calendar vear 1o the committec's bwlding fund account(s).
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This mformation shall include the donating individual's or entity's name, mailing address,
occupation or type of business, and the date of receipt and amount of any such donation.
1f a donor's name is known to have changed sinee an earlicr donation reperted during the
calendar year, the exact name or address previously used shall be noted with the first
repuried donation from that denor subsequent ta the name change. The memo entry shail
also melude, where applicable, the information required by paragraphs (b) through (d} of
this section.

15, Section 104 9 would be amended by revising paragraphs {c), (d), and (e} 1o
rcad as follows:
§104.9 Uniform reporting of disbursements.
* * * # "
(¢} Forreporis covering activity on or before December 31, 2002, national party
commitrees shall report in a memio Schedule B the full name and mailing address of cach
persen to whom a disbursement in an aggregate amount or value in excess of $200 within
the calendar year is made from the commitrec's non-Federal account(s). logether with the
date, anlount und purpose of such disbursement, in accordance with 11 CFR 104.9(b). As
used 1 11 CFR 104.9, putpose means a brief statement or description as to the reasons
for the disbursement. See 11 CFR 104 3(B)3XDIA).
(d)  Eurreports coveriny activity on or before December 31, 2002, national party
committees shall report in 2 memo Schedule B the full name and mailing address of each
person o wiom a disbursement in an aggregate amount or value in excess of S200 within
the calendar vear is made from the commiitee's buildi ng fund account(s), logether with

the date, amount and purposc of such disbursement, in accordance with 1] CFR 104, 9(h),
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Asused in 11 CFR 104.9, purpose mcans a brict statement or description as to the
reasons for the disbursement. See 11 CFR 104 3(bH3WIAL

{e) For reports covering activily on or befarg December 31, 2002, national party

committecs shall report in a menio Schedule B each transfor fraom their non-Federal
account{s} to the non-Federal account(s) of a State or local barly commiltee.

16. Section 104,10 would be revised 1o read as follows:
§ 104.10 Reporting by separate segregated funds and nonconnegted committees of
expenses allocated among candidates and activities.

{a) Expenses allocated among candidates. A political committee that is a scparate

segrcoated ﬂj_nﬁrm_cqmieﬂmm_ej making an expenditure on behall of nore
than one clearly identified candidate for Federal office shall allocate the expenditure
among the candidates pursuant to 11 CFR 106.1. Payments involving both expenditures
on behall of onc or more clearly identified Federal candidates and disburscments en
behalf of one or more clearly identified non-Federal candidates shall also be allocated
pursuant to 11 CFR 106.1. For allocated expenditures, the committce shall report the
amount of cach in-kind contribution, independent expenditure, or coordinated
expenditure attributed to cach Federal candidate, |f a payment also includes amounts
attributable to one or more non-Federal candidates, and is made by a political conmmittee
with separatc Federal and non-Federal accounts, Lhen the payment shall be made
according te the procedures sct forth in 11 CFR H6-5(e} 106.6(e), as appropriate, but
shall be reported pursuant to paragraphs (a)(1) through {a}4), as follows:

(1} Reporting of allocation of expenses atiributable to specific Iederal and

non-Federal candidates. In cach report disclosing a payvment that includes
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{3)

8

both expenditures on behalf of one or more Federal candidates and
disbursements on behall of one or more non-Federal candidates, the
committee shall assign a unique identifying title or code to each program
or activity conducted on behalf of such candicates, shall state the
allocation ratio caleulated for the program or activity, and shall cxplain the
manner in which the ratio was derived. The committee shali also
summarize lhe total amounts attibuted to cach candidate, to date, for each
Joint program or activity.

Reporting of transfers between accounts for the pumose of paving

expenscs attnbutable to specific Federal and non-Federal candidates. A

political committec that pays allocable expenses in accordance with

1T CIR J06-5¢gt-or 106.6(c) shall report each transfer of funds from its
non-Iederal account to its Federal account or (o its scparate allocation
account for the purpose of paying such expenses. In the report covering
the period in which each transfer occurred, the commirtee shall explain in
4 memo cniry the allocable cxpenses to which the transfer relates and the
date on which the transfer was made. If the transfer includes funds for the
allocable costs of mare than one program or activity, the committee shal
itemize the transfer, showing the amounts designaled for cach program or
activity conducted on behalf of one or niore clearly identified Federal
candidates and one or more clearly ideniified non-Federal candidates,

Reporung of allocated dishursements attributable 1o specific Federai and

non-Federal candidates. A political committee that pavs allocable
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cxpenses n accordance with 11 CFR H6542 -0+ 106.6(c) shall also repor
cach disbursement from its Federal account or 1ts separate allocation
account in paynient for a program or activity conducted on behalf of one
or morc clearly tdentified Federal candidates and ene or more ¢learly
identified non-Federal candidates. 1n the report covering the period in
which the dishursement vecurred, the commitree shall state the full name
and address of each person to whom the dishursement was made, and the
date, amount, and purpose of cach such disbursement. If the disbursenient
includes pavment for the allocable costs of more than one program or
activity. the committec shall ilemize the dishursement, showing the
amounts desigmated for payment of cach program or activity conducted on
hehalf of one or more clearly identified Federal candidates and one or
more clearly identified non-Federal candidates, The commmittee shall also
report the amount of each in-kind contribution, independent expenditure,
or coordinated expenditure attributed 10 each Federal candidate, and the
total amount attributed to the non-Federal candidate(s). In addition, the
committee shall report the tolal amount expended by the commitiee that
yedr, to date, for each joint program or act; vity,

Recordkecping, The treasurer shall retain al documents supporting the
cammitiec’s aliocation on behalf of specific Federal and non-F cderal

candidates. in accordance with 11 CFR 104,14,

Expcnses allucated among activitics. A political committee that s g separate

segrogated fund or a nonconnected committee and that has established SCparate
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Federal and non-Federa] accounts under 11 CFR 102.5¢a% 1367) shall allocate

hetween (hose accounts its administrative expenses and its costs for fundraising

exemptacivities and generic voter drives according 1o 11 CFR 36501 106.6, as

appropriate, and shall report those atlocations according to paragraphs (b) (1)

through {5), as follows:

{1} Reporting of allocation of administrative expenses and costs of Erneric

voler drives.

{1}

(11}

In the first report in a calendar vear disclosing a disbursement for
administrative expenses or gencric voter drives, as described in 11
CER 106-3{a)2)or 106.6(b), the committee shal] state the
allocation ratio to be applied to these catcgones of activity
according to 11 CFR Hoe-5-thr{erortdror 106.6(c), and the
manner 111 which it was derived. The-Senate-and House campaion-
In each subsequent report in the calendar year itemizing an
allocated disbursement for administrative CXPENSES Or generic
voter dnves:
(A} The committee shall state the category of activity for which
cach allocated disbursement was tnade, and shalj
summarize the total amount spent by the Federal and non-

Federal accounts that year, to date, for each such catcgory.
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(13} The commitiees separate segresated funds: and Sepate-and
as-desertbediaH-CERIB6-5 (e} BorHi6-6{c)-shall also
repoTt in a memo entry the total amounts expended in
donattons and direct disbursements on behalf of specific
State and local candidates, to date, in that calendar vear.

Beporting of allocation of the direct costs of fundratsing and-costsof

exempactiviies. In each report disclosing a disbursement for the dircct

costs of a fundraising program eran-exemptaetisily, as deseribed in 11
CEFR 18630 2y0r 106.6(b), the committee shall assi EN 2 unique
identitying title or code to each such program or activily, shall state the
allocation ratio calculated for the program or acuvity according to H-CFR
Hio3terand-Her 106.6(d), and shall ¢xplain the manner in which the
ratio was derived. The committee shall also summarize the total amounts
spent by the Federal and non-Federal accounts that vear, to date, for each
such program or activity.

Reporting of transfers between accounts for the purpose of paving

allocable expenses. A political commitiee that pays allocable expenses in

accordance with 11 CFR H36.5(z}or 106.6(c) shall report each transfer of
funds from its non-Federal account to its Federal account or to 1ls separale
allocation account for the purpose of paying such expenses. In the report

covering the period in which each transfer cccurred, the committee shall
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explain 1 a memo cotry the allocable expenses to which the transfer
relates and the date on which the transfer was made. If the transfor
includes fiinds for the allocable costs of more than one activity, the
commttee shall itemize the transfer, showing the amounts tlesignated for
administrative expenses and generic voter drives. and for cach fundraisin g
program or-exemptactivily, as described in 11 CFR 4865420 o+
106.6(b).

Reporting of allocaied disbursements. A political commitiee that pays

allocable expenses in accordance with 11 CFR 065 {gter 1006.6(c) shall
also report each disbursement trom its Federal account or its separatc
allocation account in payment for a joint Federal and non-Federal cxpense
or activity. In the report covering the period in which the disbursement
oceurred, the committee shall state the full name and address of each
person to whom the disbursement was made, and the date, amoumi, and
purpose of cach such disbursement. If the disbursement includes payment
for the allocable costs of more than one activity, the commitiee shall
itemize the disbursement, showing the amounts desi enated for payment of
administrative expenses and generic voter drives, and for each fundraising
program er-exemptactviy, as described in 11 CFR 16652 -or
H6.6(b). The committec shall also report the total amount cxpended by
the commillee that year, to date, for each category of activity.

Recordkeeping. The treasurer shall retain all documents supporting the

committee's allocated dishursements for three years, in accordance with
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11 CI'R 104,14,
7. Part 104 would be amended by adding section 104,17 o read s fallows:
§ H4.17 Reporting of allocable expenscs by party committees.

{a) Expenses allocated among candidates. A national party comrmttee making an

expenditure on behalf of more than one clearly identificd candidate for Federal office
must report the allocation hetween or among the named candidates pursuant to 11 CFR
106.1. A national party committee making expenditures and disbursements on behalf of
one or marce clearly identified Federal candidates and on behalf of one of more ¢learly
identified non-Federal candidates must report the allocation among all numed candidates
pursuant 1o 1l CFR 106.1, A State, district or local party commities making
expendilures and disbursements for Federal election activity as defined at 11 CFR 100,24
on behalf of one or more clearly identified Federal and ope or more clearly identified
non-kederal candidates must make the payments from its Federal account and muyst repott
the allocation among all named candidates. For allocated expenditures, the committee
must report the amount of each in-kind contribution, independcent expenditure, or
coordinated cxpenditure attributed to each candidate.

(1) Reporting of allocation of cxpenses artributable to specific Federal and

non-Federal candidates, It each report disclosing an cxpenditure andsor

disbursement that reflects payaients on behalf of one or niore Federal
candidates and‘or on behalt ol one or more non-Federal candidates, the
committce must assign a unique dentifying title or code to each program
or activity conducted on behalf of such candidates, and shall state and

explam the manner in which the pereentage of costs applied to each
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candidate was derived pursuant o 11 CFR 106.1.  The commitice must
also summarize the total amounts attributed 1o each candidate, to date, for
each program or activity.

(2} Regordkeeping. The treasurer must retain all documents supporting the
commmttec’s allocations on behalf of specific Federal and non-Federal
candidates, in accordance with 11 CFR 104.14.

{h} Expenses allocated among activities. A State, district ot local cotiimillee of a

political party that has established scparate Federal and Levin accounts under 11 CEFR
300.30 must report, pursuant to 11 CFR 300.36, al] paymenis that are allocable hetween
these accounts pursuant to the allocation rules ai 11 CFR 300.33(ay and (b). A State.
district or local committee of a political party thal has cstablished separate Federal and
non-Federal accounts under 1t CFR 102.5 and 11 CFR 300.30 must report all payments
that are allocable between these accounts pursuant Lo the ailocation rules at 11 CFR
300.33(a) and (b}.

{13 Reporting of allocations of expenses for activities.

(1) In the first report in a calendar year disclosing a disbursement
allocable pursuant 10 11 CFR 300.33, a State, district or local
committee must state and cxplain the allocation percentage to be
applied to cach category of activity (e.g., 36% Federal/64% non-
Federal in Presidential and Senate election years) pursuant to 11
CFR 3(1.33(b).

{1) In each subsequent report in the catendar year iemizing an

aliocated disbursement, the Slate, district or local party comniittee
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105

must state the category of activity for which cach allocated
dishursement was made. and nust summarize the total amounts
expended by the Federal and non-Federal accounts that year, lo
date, for each such category.

(1} In each report disclosing disbursements for allocable activity as
described in 11 CFR 300,33, the State, district or local party
commitiee must assign a unique identifyin g codc to each such
activity.

Reporting of transfers between the accounts of State, district and Jocal

party comititiees for allocable expenses. A Slate, district or local

camimittee of a political party that pays allocable Cxpenses in accordance
with 11 CFR 300.33{d} musi repon each transfer ol funds from its non-
Federal account or its Levin account to its Federal account for the PUTPOSC
of payment such expenses. In the report covenng ihe period in which each
transier occurred, the committee must explain in a memo entry the
illocable expenses to which the transfer relates and the date on which the
transfer was made. If the transfer includes funds for the allocable costs of
morc than once activity, the committee must itemize the transfer, showing
the amounts designated for cach catcgory of expense, as described in 11
CFR 300.33(b}.

Reporting of allocated disburscments. A State, district or local committee

of a political party that pavs allocahle CXpenses 1n accordance with 11

CFR 300.33(d) must report each allocable disbursement from its Vederal
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ACTIVITIES

106

account (sce 11 CIFR 300.36). Lo the report covering the period in which
the disbursement occurred, the commities niust state the full name and
address of each individual or vendor 1o which the disbursement was niadce,
the date, amount and purpose of each such disbursement, and the amounts
allocated between Federal and Levin accounts or Federal and non-Federal
accounts. If the disbursenent includes pavment for the allocable costs of
more than one activity, the commiitee shall itemize the disbursement,
showing the amounts designated for payments of certain salunies, ol other
administrative costs and of costs for voter registration outside 120 days
before an clection, as described in 11 CFR 300.33. The commiltee must
also report the total amount expended by the committec that vear, to date,
for each category of activity,

Recordkeeping. The treasurer must retain all documents supporting the
commiittee’s allocations of expenditures and disbursements for the costs
and activitics cited at paragraph (b)(1) of this section. in accordance with

1T CFR 104,14,

PART 106 — ALLOCATIONS OF CANDIDATF AND COMMITTEE

18. The authority citation for part 106 would continue to read as follows:

Authority: 2 T.8.C.438(a)(8), 44 1laib), 44 1afg).

1%, Section 104.1 wouid be amended by revising paragraphs {a)( 1), fa)2), and

() to read as follows:
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§ 106.1 Allocation ol expenses between candidates.

EY Creneral rule.

(1}

{

5

)

Expenditurcs. including in-kind contributions, indcpendent cxpenditures,
anid coordinated cxpenditurcs made on behalf of more than one clearly
identified Federal candidate shall be attributed to cach such candidate
accarding to the benefil reasonably expected to be derived. For example,
in the case of a publication or broadcast communication, the attribution
shall be determined by the proportion of space or time devated to each
candidate as compared to the total space or time devoted to all candidates,
In the case of a fundraising program or event where funds are coliceied by
one comimittee for more than one clearly identificd candidate, the
atiribution shall be determined by (he proportion of funds received by each
cundidate as compared to the total receipts by all candidates. These
methods shall also be used to ailocate paymenls invalving both
expendilures on behalf of one or more clearly identificd Federal
candidates and disbursements on behalf of onc or more clearly identificd
non-Federal candidates. Party committees musi use only Federal funds for

such payments. See 11 CFR 100.24(a)(5).

An expenditure made on behalf of more than one clearly identified Federal
candidaie shall be reported pursuant to 11 CFR 104, 10(a} or 104.17(a), as
appropriate. A payment by a separale searegated lund or a nencennected
committee that also includes amaounts altributable to one or moTE Non-

Federal candidates. and that is made by a political committee with scparatc
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Federal and non-Federal accounts, shall be made according to the
procedures set forth in 11 CFR 106.6(g), but shal! be reported pursuant o
11 CFR 104 10¢a).
* * e * *
(2) Party cominittces, separate segrewated funds, and nonconneeled comntittees that
make disbursements for certain salaries, other administrative expenses, fundraising,
generic voler drives, Levin aclivities, or certain voter regisiralion activilies, in connection
with both Federal and non-Federal elections, shall ailocate their CXxpenscs in accordance
with 11 CFR 18650 106.6 or 300,33, as appropnate,
20. Scction 106.5 would be revised to read as follows:
§ 106.5 Allocation of expenses between Federal and non-Federal activities by
party committees,
(a) National party committess are prohibited from raising or spending non-Fedcral
funds. Thereiore, these commitlees shall not allocate expenditures and disbursements
between Federal and non-Federal aceounts, Only Federal accounts may be used.
{b} tate, district, and local party committees that make cxpenditures and
disbursements in connection with Federal and non-Federal eleetions shall make those
cxpenditures and disbursements entirely from funds subject to the prohibitions and
limitations of the Act, or from accounts established pursuant to 11 CFR 1025 and.
L1 CI'R 300.30. Political committees that have established separatc Federal, Levin
andfor non-Federal accounts under 11 CFR 12.5{a} 1 )(1) and |1 CFR 300.30 shall

allocate expenses batwesn-those-aceounts according 1o 11 CFR 300.33. Party

organizations that are not poiitical committees bul have established scparate Federal,
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Levin and/or non-Federal accounts under 11 CFR 102.5(b)} 1M1y and 11 CFR 300.30. or

that make Federal and non-Federal disbursements from a single account under 11 CFR

L2 5(bY K1) and any Levin_payinents from a sgparate account. shall also allocate their

Federal and non-1'ederal expenses accordin gto 11 CFR 30033

PART 108 — FILING COPIES OF REPORTS AND STATEMENTS WITH STATF

OFFICERS (2 U.5.C. 439)

21. The authority citaticn for part 108 would continge to read as follows:

Authority: 2 11.S.C. 434(a)2), 438(a)(8). 439, 453,

22, Section 108.7 would be amended by revising paragraphs (cj(4} and (c)(5) and

adding paragraph (c)(6) to read as follows:

§ 108.7

ey *
(4)
(3}
(6)

Effect on State law (2 1.5.C. 453).

* * +

Prohibition of falsc registratian, voting fraud, thett of ballots, and similar
offcnses; e
Candidatc's personal financial disclosure; or

Application of State law to the funds used for the purchase or constnection

of a State or local party office building to the cxtent described in 1 1 CFR
300.35.
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PART 11— CONTFRIBUTION AND} EXPENDITURE LIMITATIONS AND
PROHIBITIONS
23. "The authority eitation for part 110 would continue 1o be read as follows-
Authority: 2 T.8.C. 431(8), 431(9), 432(c)2), 437d{a)(8), 438(a)R), 441a, 441b,
441d, 441e. 4411, 4412, 441h,
24 Seetion 110.1 would be amended by adding new paragraph {(c}(5) to read as
[ollows;
§ 11061 Contributions by persons other than multicandidate political
committees (2 1.8.C, 441a{a)(1)).
L4 L L * =*
(c) * * *
(5)  Onoralter January 1, 2003, no person shall make contributions to a
political committee established and maintained by a State committec of a

political party in any calendar year that, in the aggrepale, excced $10,000.

L * +* * *

PART 114 - CORPORATE AND LABOR ORRGANIZATION ACTIVITY
25. The authority citation for part 114 would continue to read as follows:
Authority: 2 U.8.0C 431(8)B), 431(9)(BY, 432, 4340aj 11}, 437d{a) ), 438(a} ).
441h.
26. Section 114.1 would be amended by revising paragraph (2)(2}ix) to read as

follows:
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§114.1 Definitions,
ll‘ﬂ] = # *
{2} ] * *
(1ix)  Donations to a State or locat party committee used for the purchasc
or construction of its office building are subject 1o 11 CFR 300.35.
No exception applics 1o contributions or donations to a national
party committee that are niade or used for the purchase or

construction of any office building or facility; or

* " * " *

27. Part 300 would be added 1o read as follows:
PART 300 - NON-FEDERAIL FUNDS
Sec.
3Ok Scope, clfective date, and organization.
300.2 Delinitions.
Subpart A — National Party Committecs
30010 General prohibitions on raisin g and spending non-Federal funds.
30011 Prohibition on fundraising for and donating to certain tax-exempt
oTganizations,
300,12 Transition rules.

30013 Reporting.
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Subpart B - State., District, and Local Party Committees and Organizations

300.30
300,31
300,32
30033
30034
304135
300,36

30037

Accounts.

Receipt of Levin funds.

Expenditures and dishursements.

Allocation.

Transicrs.

Office buildings.

Reporting Federal election activity, recordikceping,

Prohibitions on fundraising for and donating 1o certain fax-exempt

orgamzations.

Subpart C - Tax-exempt Orgagizations

30054}

300.51

30052

Prohibited fundraising by national party committees {2 U.S.C. 441i{d)).
Prohibited fundraising by State, district, and local party commiltees

(2 US.C Hhdy.

Fundraising by Federal candidates and Federal of] ficehoiders

(2 U.S.C. 441ife)4)).

Subpart D — Federal Candidates and Officeholders

300.60

36l

300,62

30{L63

Scope.
Federal elections.
MNon-Federal elections.

Fxception for State party candidates
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300.64 Exemption for attending or speaking at fundraistng events.

300.65 Lxceptions [or certain tax-exempt organizations.

Subpart E — State and Local Candidates

303,70 Scope.

Jon T Federal funds required for certain public communications
{2 UL5.C. 441D Dy

30072 Federal funds not required for certain communications (2 US.C 441002,

Authonty: 2 LL.5.C, 434(e), 438(a)(8), 441a(a)(i), 4413, 453,

§ 300.1 Scope and effective date, and organization,
{(a) Introduction. This part implements changes to the Federal Election Campaign
Actof 1971, as aumended (“FECA™ or the “Act”), enacted by Title ! of the Bipartisan
Campaign Vinance Reform Act of 2002 {"BCRA™). Pub. L. 107-155. Unless cxpressly
stated to the contrary, nothing in this part alters the definitions, restrictions, liabilities,
and obhigations imposed by sections 431-455 of Title 2, Uniled States Code, or
regulations preseribed thereunder (11 CFR parts 100-116),
(b} Efiective dates.

(1) Except as otherwise specifically provided in this part, this part shall take

effect on November 6, 2002; however, subpart B of this part shail not

apply with respect to runoff elections, recounts. or election contests
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resitlting from clections held prior to such date, See 1T CFR 300,12 for
transition rules applicable (o subpart A of this parl.

The increasc in individual contribution limits to State commitices of
political parties, as deseribed in 11 CFR 1 1 1 {e ) 5), shall apply o

contributions made on or after January 1, 2003,

{) Organization of part. Part 300, which generally addresses non-Federal funds and

closely rclated topics, is organized inte five subparts. Each subpart is oriented to the

perspective of a category of persons facing issues related to non-Federal funds.

{1

(3)

Subpart A of this part prescribes ruies pertaining to national party
committees, including gencral non-Federa)l funds prohibitions,
fundratsing, and donation prohibitions with regard to cortain tax-exempt
organizations, transition rules as BCRA takes el tect, and reporting,
Subpart B of this part pertains to State, district, and local political party
cammuttecs and organizations. Subpart B of this part focuses on the so-
called “Levin Amendment™ 1o BCRA, “hutlding fund™ issues, and
fundraising and donation prohibitions with regard to ceriain tax-exempt
organizations.

Subpart C of this part addresses non-Federal funds jssues from the
perspective of tax-exempt organizations, setting out rulcs ahout prohibited
fundraising for certain tax-cxempt organizations by national party
commitiees, State, distnct, and locai party committees, and Federal
candidates and officehelders,

Subpart D of this part includes regulations about non-Federal funds issues
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§300.2
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facing Federal candidates and officeholders in Federal and non-Federal
clections, and exceptions for those who are also State candidates, for
attending and speaking at fundraising events, and with regard to certain
tax-cxempt organizations.

Subpart E of this part focuses on State and local candidates, including
regudations about the Federal funds for certain public communications,
and exceptions for entirely nun-Federal communications.

For rules pertaining to convention and host committees, sec 11 CFR
part 3008,

Drefinitions.

{u} A 301 (¢} erganization that makes expenditures or disbursements in conncelion

with a Federul glection includes an organization that:

(1)

(2}
(3)

(4}

Estabhishes. finances, maintains, supports, or conirols a political
committec;

Makes expenditures or disbursements for Federal clection activity,
Finances voter registration at any time; or

Finances voter guides, candidate questionnaires, or candidate surveys that

refer to one or more candidates for Federal office.

{b} Agent means any person who has actual express oral or written authority to act on

hehall of a candidate, or a national conimitiee of a political party, or a State, district or

local committec of a political party, or an entity directly or indircetly established,

linanced, maintained, or controlled by a party committee. An agent has actual authority
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il be or she has instructions, either oral or wrilten, from the candidatc or a commitlee

allicial,

() Dircelly or indirect]y cstablish, maintain, finance, or contral, This paragraph

applies to Stule. district, er local commitiees of a political party, candidates, and holders

of Federal office, which shall be reterred to as “sponsors” in this paragraph.

{1

A sponsor directly or indirceUy establishes, finances, maintaing, or

conlrols an entity if one or more of the following conditions are satisfied

as a result of actions taken by the sponser, or by an officer, emplovee, or

agent of the sponsor aeting on behalf of the sponsor or at the Sponsor’s

behest;
{1)
(1}

(ifi)

The sponsor and the entity are affiliated under 11 CFR 104).5(2),
The sponsor. alone or in combination with other persons, forms,
organizes, or otherwise creaies the cntity, including providing any
of the funds used to form, organize or create the cntity. As used in
this paragraph, “{forms, organizes., or otherwisc creates” includes
the conversion, reorganization, or redirection of 2 pre-cxisting
Cntity,

The sponsor provides a significant amount of the entity’s funding
at any point in the entity’s existence, whether by contribution
(including in-kind contribution), donation {including n-kind
donation), transfer, or other means. In determining whether or not
this condition is satisficd, one or more of the following factors, any

one of which may be disposilive, may be considercd:-
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(iv)

)

(v1}
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{A)  The pereentage of the entityv's (otal funding 10 a given
calendar year represented by the amount of funding
provided by the sponsar,

(B)  Whether the sponsor provided tfunding 1o the cntity on a
ane-time basis or more systematically over a period of
time, tncluding the frequency, regularity, and duration of
funding,

(Y The amount of ime that has clapsed since the sponsor last
provided funding to the entity,

The sponsor provides or has provided legal, accounting,

consulting, administrative, or other serviees 1o the enti by,

The sponsor, alone or in combination with other persons, sets or

has set policies for soliciting contributions or donations to the

entily or for (he making of cxpenditures or Tsements by the

Critity.

The same person or persons has or has had deciston-making

authority over the management of both the sponsor and the entity.

Determinations by the Commission.

(1}

A sponsor or entity may request an advisory opinion of the
Comnussion to determine whether the sponsor is no longer dircetly
or indirectly financing, maintaining, or controlling the entity for
purposes of this part. The request for such an advisory opinion

must meet the requirements of 11 CFR part 112.
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(i) Netwithstanding the fact that a sponsor may have established an

entity within the meaning of paragraph (¢} 1371} of this section, the

committce or the enlity may request an advisory opinion of the

Commission determining that the relationship between the SPONSOT

and the entity has been severed. The request for such an advisory
apinion must meet the requirements of 11 CFR part 112, and must
specifically include a complete description of all facts relevant to
showing that all connections betwcen the sponsor and the ehlity
have been severcd for at least five years,
{d) Disbursement means any purchasc or payment madc by a political committee or
organization that is not a political commitice.
ie) For pumposes of part 300, donation means a payment, gilt, subscription, Joan,
advance, depesit, or anything of value given to a non-Federal candidate or a parly
committee, but does not include contributions or transicrs.

() Federal account means an account at a financial depositery institution or other

account that contains finds to be used in connection with a Federal election.

i2) Federal funds mean funds that comply with the limitations, prohibitions, and
reporing reguirerents of the Act,

{h) Levin account means an account established by a State, district, or local
committee of a political party pursuant ta 11 CFR 300,30 for purposes of making
expenditures or disbursements for Federal election activity or non-Federat activity

{subjeet 1o State law) under 11 CFR 306,32,
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Levit funds mean non-Federal funds that comply with the limitations,

prohibitions, and reporting requirements set out in subpart B of this part, which are or

will be disbursed by a Suate, district, or local committee of 2 polittcal pariy for Federal

clection activity or non-Federal activity {subject to State law) under 11 CFR 300,32

{i}

Non-Federal account means an account at a {inancial depository institution or

other account which contains funds to be used in connection with a Staic or local

election.

(k)

Won-Federal tunds mean funds that are not subject 1o the limitations and

prohibitions of the Act.

()

Promole, support, attack. or oppose.

(1)

(2)

A commumcation promotes. supports, attacks. or opposes a candidate if,

when taken as a whole and with limited relerence to external events, such

as the proximity w the election, the communication:

{1) Expressly advocates the election or defeat of that clearly identified
candidate; or

{ii)  Unmistakably and unambiguously encourages action to elect or
defeat a clearly identified candidate, even il it also encourages
sonie other kind of action.

For purposes of paragraph (1{1), a communication does not promote,

support, attack, or oppose a candidate for Federal office if:

{1} The communication is made in conneetion with an election for
State or [ocal olTice, and does not refer to any candidate for

Federal office: or
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{1} The communication refers to a candidate for Federal oifice but the
reference to the Federal candidate consists anly of:

{A)  The fact that the Federal candidate endorsed another
Federal, State, or local candidate:

(B} The faci that another Federal, State, or local candidate
agrees or disagrees with the Federal candidate's position on
an issuc or on legtslation; or

{C)  Avreference 1o a bill or law by i popular name where that
nanie includes the name of the Federal candidate,

(m}  To solicit or dircet means to request or sugeest or recommend that another person

make a contribution or donation, including through a conduit or intermediary, 1o a
candidale, a political committee, or a political orgarization described in 26 US.C. 327 or
4 tax-cxempt organization described in 26 U.S.C. 501(c). A solicilation does not includc

merely providing information or guidance as to the requitements of applicable Iaw.

Subpart A — National Party Committces
& 300,10 General prohibitions on raising and spending non-Federal funds
(2 L.8.C. 441{ix)a) and (c)).
fa) Prohibitions. A national committee of a political party, including a national party
congressional campaign committee, must not:
{1 Solicit, receive, or direct to another person a conttibution, donation, or
transfer of funds. or any other thing of value that are not subject to the

prohibitions, limitations and reperting requirements of the Act, or
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Spend any funds that are not subject (o the prohibitions, linutations., and
reporting requircments of the Act; or

Solicit, receive, direct or transfer to another person, of spend, Levin funds,

Fundraising ¢osts. A national commiltee ol a pelitical party, including a national

parly congressional campaign commtittes, must use only Federal funds to raise funds that

are used, in whole or in part, for expenditures and disbursements for Federal election

activity,

(c)

Applcation. This scclion also applies to:

{1

{2)

§ 300.11

An officer or agent acting on behalf of a national party committee or a
national party congressional campaign committee; and

An entity that is directly or indirect]y cstahlished. financed, maintained, or
contrelled by a national party committee ar a national COTIEIessiongl

campaign committec.

Prohibitions on fundraising for and donating to certain fax-exempt

organizations (2 U.S.C. § 441i(d)).

{a)

Prohibitions. A national committee of a political party, including a national party

congressional campaign committec, must not solicit any funds for. or make or direct any

donations o the following organizations:

(1}

An organization that is described in 26 U.S.C. § 5Hic) and exempt from
taxation under section 26 U.S.C. § 501(a) and that takes expenditures or
disbursements in connection with an election for Federal office, including

cxpenditures for ederal election activity;
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{2)

(3)

132

An orgamization that has submitied an application for tax-cxempt stalus
under section 26 U.S.C. § S01{c) and that makes expenditures or
disbursements in connection with an election for Federal office, including
cxpenditures for Federal clection activity: or

An organization described in 26 1.8.C. § 527, except for a political
commitiee; a State, district, or local committee of a political party; or the

authonzed campaign committee of a State or local candidate.

{b) Application. This section also applies to:

(1}

(2)

(3)

§ 300,12

An ofticer or agent acting on behalf of a national party committee,
inciuding a national party congressional commiitee;

An enlity that is directly or indircetly established, fnanced, mainiained, or
conirolied by a national party committee, including a national party
congressional committee, or an officer or agent acting on behaif of such
cntity; and

An cntity thal is directly or indirectly established, financed, maintained, or
controlled by an agent of a national commiltec of a political party,
including a national party congressional committee,

Transition ruales,

(2) Permissible uses of excess non-Federal funds, Non-Federal {unds received before

November 6, 2002, by a national committce of 2 political party, including a national party

congressional campaign committee, must be used before | anuary 1, 2003, Subjcet 1o the

restriclions in paragraphs {b) and (&) of this scction, such funds may be used only as

follows:
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(1}

{2
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To relire outstanding debts or obiigations that were incurred solelv in
connection with an clection held prior to November 6, 2002; or

To pay cxpenses, retire outstanding debts, or pay for ohligations incurred
solely in connection with any run-off election, recount, or eleotion contest

resulting from an clection held prior to November 6, 2007,

{b} Prohibited uses of non-Federal funds. Non-Federal funds reccived by a national

cornmitiee of & political party, including a national party con gressional campaign

cominitlee, before November 6, 2002, and in its possession on that date, may not he used

for the following purposes:

(1)
{2)

{3)

To pay any expenditure as defined in 2 U.S.C, 43 1{9}.

To retirc outstanding debts or obligations that were incurred for any
cxpenditure; or

To defray the costs of the construction or purchase of any office building

ar facility.

() Application, This section also applies ta:

{1

An officer or agent acting on behalf of a natianal party commnilittee or a
national party conyressional campaign committee; and

An entity that is directly or ndircctly established, financed, maintatned, or
controlled by a national parly commitiee or a national congressional

campaign comntitice.

{d) Treatment of Federal and non-Federal accounts during transition peried. The

following previsions applicable to the allocation of, and payment for, expenses between

Federal and non-Federal accounts of national party committees shall remain in ¢ffect
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between November 6 and December 31, 2002 11 CFR 16 50a), 16.5(h), 106.5(c).
106.5(f) and 106.5{g}.

=y National parly committee office building or facilitv accounts. Before November

0, 2002, the national commitie of a political party, including a national party
congressional campaiyn commitles, may accept funds into its party office building or
lacility account, established pursuant to repealed §431(8)B)(viii), and may use the funds
in the account only for the construction or purchase of an office building or facility,
After November 5, 2002, the national commitlees may no Jonger accept funds into such
aiL account and must not use such funds for the purchase or construction of a national
party office building or facility. Funds on deposit in any party office building or facility
account on November 6, 2002, must be either di sgorged to the United States Treasury or
donated to an organization described in 26 U.S.C. §170(c) no later than December 31,
2002,

§300.13 Reporting (2 U.S.C. §§ 431 note and 434{e)).

{a) In general. The national committee of a politica party, a national party campaign
comnuttee, and any subordinate committee of either, shall report all receipts and
disbursements during the reporting period.

it Temmination report lor non-Federal accounts. Each committee described in

paragraph (a) of this scetion shall file a termination report disclosing the dispesition of all

funds in all non-Federal accounts and building fund accounts by Janoary 31, 2003.
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i) Transitional reporting rules.

{1}

(2}

(3)

The reporting requirements in 11 CFR 104.9{¢) for national party
committce non-Federal aceounts shail remain in effect for the report
covenng activity between November 6 and December 31, 2002,

The reporting requirements in |1 CFR 104.8(e) for national party
committee non-Federal accounts shall remain in effeet for the report
covering activity between Novemnber 6 and December 31 , 2002,

The reporting requirements in |l CFR 104.8(f) and 104.9{d} for national
party commitles building fund aceounts shall remain in effect for the

TepoTt covenny activity between November 6 and December 31, 2002,

Subpart B — State, District, and Local Party Committees and Organizations

£ 300.30 Accounts,
(a) Federal Account.
{1} Each State, district, and local party organization that qualifies as a political

committee under 11 CFR 100.5 and that finances political activity in
connection with both Federal and non-Federal elections shali-
(1] Establish a Federal account in a depository, in accordance with
11 CFR part 103, which shall be treated as a separatc political
comimitiee and be required o comply with the requircments of the
Act including the registration and reporting requirements of
11 CFR Part 1412 and Part 164; or

{1i) Establish a separatc Federal political committee that shal] rogister
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As a political committee and comply with the requirements of the
Act.

Each State. district, and local parly organization that does not gqualify as a

political commuittee under 11 CFR 100.5 and that finances political activity

in connection with bath Federal and non-Federal eleetions shall -

{i} Establish a Federul account in a depository; or

fii) Demonsirate by a reasonuble accounting methed that whenever
such arganization makes a contdbution or cexpenditure, that
orgamzation has reccived sufficient funds tiat are permissible
under the Act to make such contribution or expendilure, Such
organtzation shall keep records of amounts received or
expenditures under this subscetion and, upon request, shall make
such records available for examination by the Commission.

Only contributions that arc permissible pursuant to the limitations and

prohibitions of the Act shall be deposited into any Federal account

established pursuant to paragraphs (a)(1) or { 2) of this section, regardless

of whether such contributions are for use in connection with I'ederal and

non-l'ederal elections.

Unly contributions solicited and received pursuant to the following

conditions may be deposited in a Federal account established under

paragraph (ad 1) or {2} of this section:

(1 Contributions must be designated by the contributors for the

Federal account;
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(5}

(8)
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{ii) The soltcitation must expressly state that contributions nay by
used wholly or in part in connection with a Federal ciection: or

(i} The solicitation niust expressly state that all contributions are
subject to the prohibitions and limitations of the Act.

All disbursements, contributions, and expenditures by a State, district, or

local party committec made wholly or in part in conneetion with a Federal

election nust be made from the committee's Federal account, CxXCept as

permitied by 11 CFR 300,32,

Expenditures and dishursements for costs that are allocable pursuant Lo

1T CFR 300.33 must be made from the Federal account in their entircty,

with the shares of a non-Federal account or ol a Levin account being then

transferred to the Federal account pursuant to 171 CFR 300,34,

No transfers may be made to such Federal account from any other

account{s} rmaintained by a State, district, or lacal party commitice or frem

any other party committee at any level for the purpose of financing

activily in connection with Federa] clections, excepl as provided by

11 CFR 300.33 and 11 CFR 300.24,

State, district, and local party committees may choose 1o make non-

Iedera] dishursements from the Federal account, provided thal such

disbursements are reported pursuant to 11 CFR 300,36 and provided that

contributors of the Federal funds so used were notified that their

contnbutions were subject to the limitations and prohibitions of the Act.
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(2}

(3}

Any State, district, or local party committee, whether or not it qualifies as
a political committes under the Act and including any organization that is
directly ot indirectly established, financed, maintained, or controtled by a
State, district, or local committee of a political party and any officer or
agent of such a commuittee or arganization, that intends to en 2age in voter
Tegistration. voter identification, get-out-the-vote activity, and‘or generic
campaign acivity pursuant to 11 CFR 300,32 must maintain a scparate
account in a depository for this purpose. This account shal] be known as a
Levin account.
Only donations solicited and received pursuant to the following conditions
mlay be deposited in a Levin account established under paragraph (b 1) of
this scetion;
(1) Donations must be designated by the denors for the Levin
account; or
(i} Donors have been informed that donations will be subject to the
special donation limitations and prohibitions of 2 L.S.C.
43411(b}2)(B) and 11 CFR 300.31(c) and (d).
A State, district, or local party commitlees may use its Levin account to
make expenditures or dishursements for the calegories of activities
described at 11 CFR 300,32 or for other, non-Federal activitics

pernussible under State Jaw,
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A State, district, or local party comniittee may use its Levin account 1o
makc expenditures or disbursements only if all of the following conditions
arc met:

{1} The expenditure or dishursement does not pay for an activity that
refers to a clearly identified candidate for Federal office;

(ii}  The expenditure or disburscment does not pay for any part of the
costs of any broadceasting, cable, or satellite communication, other
than a communication that refers solely to a clearly identified
candidate for State or local office: or

(iii}  The Levin funds used for the expenditure or disbursement have
been solicited, denated, received, and deposited in accordance with

this part.

{c) MNon-Federal account.

{1

(2}

§ 300.31

Any State, distnict, or local party commitiee that makes disbursements
solely in connection with State or local clections must establish a scparate
non-Federal account in 2 depository. The funds depostited into this
account may be gavermed by State law,

Disbursements, contributions, and expenditures made wholly or in part in
conncction with Federal clections must not be nmade from any non-Federal
account, except as penmitted by 11 CFR 300.33 and 11 CFR 300.34.

Receipt of Levin funds.

{a) General rule, Levin funds expended or disbursed hy any State, district, or local

commiltes must be raised solely by the committee that ¢xpends or dishurscs them,
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Compliance with State law. Each donation of Levin funds solicited or accepted

by 4 State, district, or local committee of a political party must be lawful under the laws

of the State in which the committes is organized.

{c)

Donations from sources penmitted by State law but prohibited by the Act. IFthe

laws of the State in which a State, district, or local committee of a political party is

organized permil donations to the commitice from a source prohibited by the Act and this

chapter, the committece may solicit and accept donations of Levin funds from that source,

subject to paragraph (d) of this section.

(d})

Donation amount limitation,

(1)

(2)

Cieneral rule. A State, district, or local commirtee of a political party musit
nat solicit or accept from any person (including any person established,
financed, maintained, or controlled by such person} onc or niore donations
al Levin funds aggregating to more than $10,000 in a calendar Veur.

Effect of diffcrent State limitations. 1f the laws of the State in which a

State, disirict, or local committee of a political party 1s organized limit
donattons to that commitiee to less than the amount specified in paragraph
{d) 1) of this scction, then the Siate law amount himitations shall control,
If the laws of the State in which a State, district, or local committee of a
political party is organized permit donations to that commuittee in amounts
greatey than the amount specified in paragraph (d) 1} of this seetion, then
the amount limitations in paragraph (d)1) of this section shall coniral.

No afftliation of commitlees for purposes of this paragraph. For PUTPOSLS

of detenmining compliance with paragraph (d} of this section only, State,
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district, and local committees of the same political party shall not be
considered affiliated. A person {including any person cstablished.
ftnanced. maintained, or controlled by such person} may donate up to
$10.000 per calendar year to cach State, district, and local committee of

political party.

(&) No Levin (unds from a national party committee or 2 Federal candidate or

officeholder. A State. district, or local committes of g political party disbursing Levin

funds pursuant to 11 CFR 300.32 must not accepl or use for these purposcs any donations

or other funds that arc solicited, received, directed, transforred, or spent by or in the name

of any of the following persons:

(1)

(2}

A national committee of a political party {imcluding a national
congressional campaign commitlee of a political party). Notwithstanding
1L CFR 10217, a State, district, or local commiltes of a political party
must nol raise Levin funds by means of joint fundraising with « national
cominitice of a political party.

A Federal candidate, individual holding Federal office, or an entily
dircetly or indirectly cstablished, financed, maintained, or contro]led by or
acting on behalf of one or more candidates or individuals holding Federal
office. Nowwithstanding 11 CFR 10217, a State, district, or local
comunittee of a political party must not raise Levin funds by means of joini
fundraising with a Federat candidate, mdividual holdin g Federal office, or
an entity directly or indireetly established, financed, maintained, or

controlled by or acting on behalf of one or more candidates or individuals
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holding Federal office. A Federal eandidate or individual holding Federal
office may attend. speak, or be u featured guest at a fundraising event for a
State. dhstrict, or local committec of a political party at which Levin funds

are rajsed. See 11 CFR 300.64.

(f) Certain joint fundraising prohibited. Notwithstanding 1T CFR 102,17, a State,

district, or local committee of a political party must not raise Levin funds by means of

Joint fundraising with any other State, district, or local committee of any political party.

or the agent of such a commiltee, This prohibitien includes State, district, and local

committees ol a political party organized in another State. The use of 4 common vendor

for fundraising by more than one State, district, or local committee of a political party, or

the agent of such a committee, shall not, by itsell, be deemed joint fundraising for

purpoeses of this paragraph.

§ 300,32

Expenditures and dishursements,

{(a2) Federal funds.

{1)

A Slale, district, or Yocal committee of a political party that makes an
expenditure or disbursement for the purpuse of influencing a Federal
election must use Federal funds for the cxpenditure, subjeci to the
provisions of this chapter. An association or similar group of candidates
for State or local office, or an association or similar group of individuals
holding State or local office, must make any expenditurcs or
disburscments for Federal election wetivity sulely with Federal funds.
Except as provided in this part, a State, district, or local conmittee of a

political party that makes expenditures or dishurscments for Fedoral
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election activity musi use Federal funds for that purpose, subject 1o the

pravisions of this chapter.

{3) State. district, and local party committecs thal engape n fundraising for
Federal activities must pay all costs related to such fundraising only with
Federal [unds.

{4 Slate, district, and local party committees that cngage in fundratsing for a
Tevin account must pay all costs related to raising such funds only with
Federal funds,

{t Levin funds. A State, district, or local committee of a palitical party may spend
Levin funds in accordance with this part on the following types of activity:

{1} Subject to the conditions set out in paragrapii {c) of this scclion, the
followmg types of Federal eleetion activity:

(i} Voter registration activity during the period that begins on the date
that 15 120 days before the date a regularly scheduled Federal
clection is held and ends on the date of the cleetion; and,

{ii)  Voter identification, get-out-the-vote activity, or generic campaign
activity conducted in connection with an election in which a
candidate for Federal office appears on the ballot (regardless of
whether a candidate for State of local office also appears on the
hallot).

(2} Any usc that is lawlul under the laws of the State in which the commiltee

is organized. A disbursement of Levin funds under this paragraph necd
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not comply with paragraph (¢) of this section, cxcept as required by State
law.

{ch Conditions and restrictions on spending Levin funds for Federal election activity.

(1 The Federal election activity for which the expenditure or disbursement is
made must not refer to a clearly identified candidate for Federal office.

{2) The expenditure or disbursement miust not pay for any patt of the costs of
any broadcasting, cable, or satellite communication, other than a
commutication that refers solely 1o a clearly identified candidate for State
or local office.

{3 The expenditure or dishursement must be made from funds raised in
accordance with 11 CFR 300131,

{4) The expenditure or disbursement must be allocated hetween Federal funds

and Levin funds according o 11 CFR 30033,

{d) Non-Federal funds. A State, district, or local committee of a pelitical party that
makes disbursements for non-Federa) activity may make those disbursements from its
Federal or non-Federal funds, subject to the laws of the State in which 1t is organized. A
Statc, district, or local party committee that engages in fundraising for solely non-Federal
funds may payv the costs related 1o such [undraising fron1 any account, subject to State
law, including a Federal account. A dishbursement of non-Federal funds made under State
law by a State, district, ar local committee of a pelitical party that is not directed by the
thsbursing commitiee for the purpose of influgncing a Federal clection or for Federal
election activity shall not be un expenditure under 11 CFR 100.8 or an cxpenditure or

dishurscment for Federal election activity.




1 §300.33 Allacation.

2 () Costs allocable by State, district. and local party committecs.

Ted

{1 Salaries. State, district, and local party committees may allocate the

4 salarics of employces who spend 25% or less of their time in any given
5 motith on Federal election activity between the committee’s Federal and
) non-Federal accounts. The salaries of those emplovecs who spend more

b |

than 23% of their time in any given month on Federal clection activity

8 must be paid only with Federal funds.

i {2) Adminsstrative costs. State, district, and local party commutiees may
10 allocate administrative costs, including rent, utilities. office equipment,
1i office supplies, postage for other than mass mailings, and routine building
12 maintenance, upkeep and repair, between their Federal and non-Federal
i3 dccounts, except that any such expenses directly attributable 1o a clearly
14 identified Federal candidate must be pad only from the Federal account.
15 (3) Costs of voter registration within a certain time penod, voter
la identification, pet-out-the-vote, and gencric campaiym activity. Statc,

17 district, and local party commitices that have established a Federal account
1% and a separate Levin account pursuant to 11 CFR 300.30{b), must allocate
19 disbursements or expenditures between these two accounts for
20 (i) Voter registration activity during the peried that bepins on the date
21 that 1s [20 days before the date of a regularly seheduled Federal
22 clection and that ends on the date of the clection, provided that the

23 activity does not clearly identify a Federal candidate: and
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{ii)  Voler identification, gel-out-the-vote activity, or generic campaiyn
actrvitics conducted in connection with an election in which a

candidate for Federal office 15 on the ballat,

{b} Allgcation percentaves, ratios and record-keeping.

(1}

{2)

Salarics. Committees must keep time records for all emplovees for
purposes of determining the percentage of time spent on activities in
connection with a Federal election.  Allocations of salaries will
undertalien as follows:

(i Salaries of emplovees whoe spend more than 25% of their
compensated time tn a given month on activilies in connection
with a Federal election must be paid 100% from the Federal
aceownt.

(n) Salaries of employees who spend 25% or less of their compensated
hime in a given month on activitics in connection with a Federal
election shall be allocated between the committee’s Federal and
non-lI'ederal account.

{in)  Salanes of employees who spend no time in a given month on
aclivities in connection with a Federal election may be paid solely
from the non-Federal account.

Administrative costs. State, district, and local party committees that

choose to allocate administrative expenses may do so subject Lo the
following requirements:

(i) Presidential election vears. In any vear in which a Presidentjal
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(3)

candidate, but no Scnate candidate appears an the ballat, Stawe,
district, and local party committees must allocate at least 28 % of
administrative expenses 1o their Federal accounts.

(i) Presidential and Senate election year. In any vear 1 which a

Presidential candidate and a Senate candidaie appear on the ballot,
State, district, and local party comumittees must allocate at least

36 % of administrative cxpenses to their Federal accounts.

(1} Senate election vear. In any year in which a Senate candidate, but
no Presidential candidate, appears on the ballot, State, district and
lacal party comimittees must allocate at least 21% of administrative
expenscs to their Federal account.

{(iv)  Non-Pregsidential and non-Senate year. In any year in which

neither a Presidential nor a Senate candidate appears on the hallot,
State, district and local party commiltee must allocate at least 15%
of administrative expenses to their Federal account.

Levin activities . Voler repistration, voter wlentification, get-oul-the-vote,

and genenic campaign activity, State, district, and Jocal party committces

that choosc to make expenditures and disbursements in connection with
activities desenbed in paragraph (a)(3) of this section must aliocate such
cxpenditures and disbursements between their Federal and Levin accouns.
The allocation must result in the following minimum pereentages to their
Fedcral accounts:

{1} Presidential clection years. In any vear in which a Presidential
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candidate, but no Senate candidate appears on the ballot, State,
district, and local party commitiees must ullocate at least 28 % of
cxpenses for activitics described in paragraph (a)((2) of this section
to their FFederal aceount.

(1) Presidential and Scnate efeetion vear. In any vear in which a

Presidential candidate and a Senatc candidate appeat on the ballot,
State, district, and local party commiittecs must allocate at least
36% of expenses for activities deseribed in paragraph (a)(2) of this
section to their Federal account,

f1ii)  Senate election vear. In any year in which a Senate candidate, but

no Presidential candidate, appears on the ballot, State, distnct, and
local party committees must allocate at least 21% of expenses for
activities described in paragraph (a)(2) of this scetion to their
Federal account.

{iv)  Non- Presidential and non-Senale vear. In any year in which

neither a Presidentiai nor a Senaie candidate appcurs on the hallot,
Slate, district, and local party commitree must allocate at Jeast 13%
ol expenses for activities described in paragraph {a)}2) of this
section to their Federal account,

{4) Other voler registration activities. Expenses for voter registralion

activities undenaken by a State, district. or jocal party comimittee outside

the peried beginning 120 days before an election and ending on the date of
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the clection may be paid with 1001% non-Federal funds, or they may be
allocated between the committee's Federal and non-Federal accounts.

Other_get-out-the-vote activitics when no Federal candidate is on the

ballot. Expenses for voter regisiration activities undertaken by a State,
district, or local party committee may be paid with 1060% non-Federal
funds, or they may be allocated between the commiitice™s Federal and nogl-

Federal accounts.

(o) Costs not allgcable by State district, and local party committecs. The following

costs incurred by State, district, and Jocal party commitiees shall be paid only with

Federal funds:

(1)

(2}

Activities that refer to clearly identificd Federal candidates.

Disbursements by State, district, and local party conimittee for activities
that reter 1o a clearly identifted candidate for Federal office must not bo
allocated between or among Federal, non-Federal and Levin accounts,
Unly Federal funds may be used.

Activities that refer to Federal and to State and/or local clections. With

the exception of activities described in paragraph (a}(3) of this section,
disbursements by State, district, and local parly commiitee for activities
that do not refer to a clearly identified Fedetal candidate, but that are
wholly or in part in connection with Federal elections, must not be
allocated between or amony Federal, non-Federal and Levin accounts,

Only Federal funds may be used.
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Fundraising costs. Disbursements for fundraising costs ineurred by State,

district, and local party committees for funds to be used, in whole or in
part, for Federal clection activity. including the activities described at
paragraph (a)(3) of this scction, must not be allocated between or amony
Federal, non-Federal and Levin accounts. Only Federal funds may he
uscd. However, if such disbursements are for solely non-Federal

fundraising costs, non-Federal funds may be used.

Iransfers between accounts to cover allocabie cxpenses. State, distriet. and

locai party committees may iransfer funds from their non-Federal or Levin accounts to

their Federal accounts salely o meet allocable expenscs and only pursuant to the

followiny requircments:

{1}

{2)

Payments from Federal accounts. State, disirict, and local party

committees must pay the entire amount of an allocable expenses from

their Federal accounts and must transfer funds from their non-Federal

account to the Federal account for administrative cxpenses or from their

Levin account for expenses related to activities identified in paragraph

{2){2) of this section.

Timing.

{1} Statc, district, and local pary committees must transfer funds from
their non-Federal or Levin accounts to their Federal accounts to
meet allocable expenses no more than 10 days before and no more
than 64 days after the payments for which they are desi gnated arc

made from a Federal account, except that transfers may be made
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more than 10 days before a payment is made from the ederal
account il advance payment is required by the vendorfs) and if
such payment is based on a reasonable cstimate of the activity’s
hnal eosts as determined by the commitiee and the vendor(s)
frvolved,

fii} Any portion of a transfer from a commitice’s non-Federal accoun
to its Federal account that does not meet the requirement of
paragraph (d)2)(1) of this section shall be presumed to be a loan or
contribution from the non-Federal account or the Levin account to
the Federal account, in violation of the Act

§ 300.34 Transfers.
{a) Federal funds. Notwithstanding 11 CFR 102.6(a)(1}(i1), a State, district, ar local

commuttee of a political party must not use any Federal funds transferred 10 i1 from, or
otherwise accepted by it from, any of the persons cnumerated i paragraphs (b)(1) and
()2} of this seetion as the Federal component of an expendilure for Federal clection
activity under 11 CFR 300.32. A State, district, or local committce of a political party
must ntself raise the Federal component of an expenditure allocated between Federal
funds and Levin funds under 11 CFR 300.32 and 300.33.
{h} Levin funds, Levin funds must be raised solely by the State, district, or local
committee of a polilical party that cxpends or dishurses the funds. A State, district, or
local committee of a political party must not use as Levin funds any funds transferred or
otherwise provided to the committec by:

{1 Any other State, district, or local committee of any political party, any

officer or agent acting on behalf of such a committee, or any entity
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directly or indirectly cstablished, financed, maintained or contrailed by
such a commiltes; or,

{2) The national commitice of any political party (including a national
congressional campaign committe of a political party), any officer or
agent acting on behall of such a committec, or any entity directly or
indircetly established, inanced, maintained or controlled by such a
committee.

(c] Allocanon transfers. ‘Transfers of Levin funds between the acceunts of a Slale,

district, or local committee of a political party for allocation purposcs must comply with
11 CFR 300.33,
§ 300.35 Office buildings.

{a)  Cieneral provision. A State or local party committee may raise and spend funds

for the purchase or construction of its office buwilding, and such funds are not subject to
the limitations, prohibitions, and disclosure provisions of the Acl. Funds raised and spent
for the purchase or construction of an office building are subjcet to State law. An office
building must not be purchased or constructed for the purpose of influencing the election
of any candidate in any particular election for Federal office. For purposcs of this

section, the term local party committee shall include a district party comimittec.

(b)  Application of State law. Amounts raised and spent by a State or local party

committee for the purchase or construction of its office building arc subject to State law
as set {orth in paragraphs (b} 1) and (b)(2) of this section.

{1} Non-lederal account. If a State or local party committee uses non-Federa]

funds, Federal law docs not preempt or supersede State law as (o the
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source of funds used, the permissibility of the disbursements, or the
reporting of the receipt and disbursement of such funds., excepl as
provided in paragraph (d} of this section.

Federal account. If a State or local partv committee uses funds from its

accounts containing only Federal funds, Federal law does not supersede or
preempt State law as to ihe permissibility of the disbursements, cxcept as
provided in paragraph (d) of this section. Federal law also docs not
precmpt or supersede any State law that purports to prohibit or limit the
source of the funds, as ascertained by application of a reasonable
accounting method preseribed under State law.

Levin funds. Levin funds may be used for the purchase or construction of

a State or Jocal parly commiltee affice building, 1f permitied by State jaw.,

{fc)  Defimition of “purchase or construction of an office building.™

(1}

{2)

Cffice building means a structure and the jand underlying the structure,
comprised of structural components and fixtures essential to the operation
or appcarance of the building, and that is lawiully occupied and uscd by a
State or local party committee solely for its own party administration and
election campaig support purposes. The term does not include office
turnishings, fummiture, equipment and machinery {such as computers, file
cabinets, photocopiers ar audio-visual production equipment).

Purchasc means any payment to acquirc the sole legal title 1o the building,
mctuding fees directly related to the acquisition of the building, such as

sales commissions and real estate closing or settlement fecs. Purchase
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does not include payments ior the rent or leasing of an office buildiny,
property taxes and similar asscssments, building maintenance, utility
services, and officc equipment.

(3 Construction includes the desi gn and erection of the structure o’ a
building. Construction dees not include the maintenance or repatr of the
building or its structural companents, unless the repair work reaches a
level to constitute major restoration or renovation of the building,.

{d) Allocation of cxpenses nol within the definition of “purchase or construction of an

office building ™ If funds raised by a State or local party committec are used for an
expense for its office buiiding and the expense does not fall within the definitions in
paragraph (c) of this section, the expense is an allocable administratjve expense unless it
falls within another category, such as support lor a Federal or non-Federal candidate. If
the expense is an allocable administrative expense, 17 CFR 300.33 applics, and the
adrministrative expense is subject to the imitations and prohibitions of the Act,

e} Transitional Pravisions for State Party Building or Facility Account. Up 10 and

mcluding November 3, 2002, the State committee of a political party may accept funds
Into its party office building or facilitv account, established pursuant to repealed 2 U.S.C,
A31(8W B viin), and use the funds in the account on ly for the construction or purchase of
an office building or fucility. Starting on November 0, 2002, the funds in the accoum
will be subject to the provisions of paragraphs (2) through {c) of this section if used for a
State parly office building, They may not be used for Federal account, .evin account, or

other soft money putposcs.
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Reporting Federal election activity; recordkeeping,

{a) Regquirements for a State, district, or local committee of a political party thal is not

4 political committee,

{1}

E’J

A State, district. or local committee of a political party that is not a
political committee (sce 11 CFR 100.5) must demaonstrate through a
reasonable accounting method that whenever it makes a payment of
Federal funds for Federal clection activity {see 11 CFR 300.32 and
300.33) 1L has reeeived sufficient funds subject to the limitations and
prohibitions of the Act to muake the payment.  Such an organization must
keep records of amounts received or expended under this paragraph and,
upon request. shail make such records available for examination hy the
Commission,

A payment of Federal funds for Federal election act] vity shall constitute
an expenditure for purposes of determining whether a State, district, or
local committee of a politicai party qualifies as a political committes
under 1 CFR 1005, unless the payment is excluded from the definition of
expenditure under 11 CFR 100.8. A pavment of Federal funds for Federal
election activity that mcets the criteria of 100.8(b) 1{1), (16), or (18)

(exempi activities) shall be treated as a payment lor exempt aclivity in

accordance with all applicable provisions of this chapter, including, but

not limited to, 11 CFR 100.5(c),
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th) Requirements {or a State, district, or local committee of a political party that is g

political commutiee,

{1)

Reporting disbursements of Federal (unds for Federal clection activily. A

State, district, of local committee of a political party that is a political
committee (see 11 CFR 100.5) must report all disbursements of Federat
funds for Federal clection activity, including the Federallv allocated
portion of’ a pavment for Federal cleetion activity, This requircment
applies whether or not the committee’s aggregate total reccipis and
dishursements for Federal election activity 1s $5,000 or more during the
calendar year. For purposes of this paragraph, a disbursement of Federal
funds for Federal election activity (see 11 CFR 300.32 and 30033 by a
State, district, or iocal committee of a political parly that is a political
committec shall be deemed an expenditure and reported as such, unless the
dishursement is excluded from the definition of expenditure under 11 CFR
100.8.

Reporting all receipts and disbursements for Federal election activity;

threshold, In addition to the requirements of paragraph (b)(1) of this
section, a State, distriet, or local committee of a political party that 1s a
political committee must report all reccipts and dishursements made for
Federal election activity if the aggregate amount of such receipts and
disbursements is $5,000 or more dunng the calendar year. The disclosure

requirced by tihis paragraph must include Teccipts and disbursements of
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Federal funds and of [ evin funds used for Federal election activity,

notwithstanding the otherwise non-Federal nature of the Levin funds,

(i)

(i1)

Ecporting of pavments for Federal election activily allocated

between Federal funds and Levin funds. A State, district, or local

commuttee of & political party that makes a payment for Federal
election activity that is allocated between Federal funds and [.evin
funds (se 11 CFR 30(.33) must report {or each such payment the
full name and address of each person to whom the payment was
made, the date of the payment, amount and purpose of the
payment, and the amount of and cxplanation for the altocation
percentage used for the payment, as provided in 11 CFR 104.17(b).
If the payment is for the allocable costs of more than one Federal
clection activity, the committee must itemize the payment,
showing the amounts designated for each Federal election activity.
The committee must also report the total amount paid for Federal
election activity that calendar vear, (o date, for each Federal
clection activity,

[termization. The disclosurs required by paragraph (b)(2) of this
seclion must include, in addition to any other applicable reporting
requirement of this chapter, the itemized disclosure of reccipts and
disbursements of $200 or mere to or from any person for Federal

clection activitics, as provided in part 104,
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(3 Reporting of other payments allocated between Federal funds and non-

Federal funds. A State, distriet, or local commitice of a political party that
makes a payment for costs allocable between Federal and non-Federa
funds, other than the costs of Federal election activity that is allocated
between Federal funds and Levin funds under 11 CFR 3003 3, must
comply with 11 CFR 104.17.

(c}  Eithng Schedule. A State, district. or local committee of 2 political party that must

file reports under paragraph (b) of this scction must comply with the monthly filing
schedule in 11 CFR 104.5(c3(3 ).

() Recordkeeping. A State, district, or local committee of 2 political party that must
file reports under paragraph (b) of this section must comply with the requirements of

11 CFR 104.14.

§ 300.37 Prohibitions on fundraising for and donating to certain tax-exempt
organizations (2 U.S.C., § 441i{d)).

{a) Prohibitions. A State, district. or local committee of a political party must not
solicit any funds for, or make or direet any donatton to:

{13 An organization that is described in 26 U.S.C. 50 li¢) and exempt from
taxation undcr section 26 U.S.C. 501fa) and that makes expenditures or
disbursements in conncetion with an clection for Fedoral office, including
expendilures tor Federal election activity;

{2} An organization that has submitted an application for tax exempt status

under 26 11.5.C. 501{c) and that makes expenditures or disbursements in
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conneetion with an election for Federal office, including cxpenditures for
Iederal election activity; or

(3} An organization described in 26 1.8.C. 527 except for a political
committes; a State, district. or local commiltee of a political party; or the
authorized campaign committec of a state or local candidate.

{b) Appheation. This scetion also applies (o;

{1 An officer or agent acting on behalf of a State, dislrict or local committee
of a political party;

{2) An entity that is dircetly or indirectly established, financed, maintained ar
controiled by a State, district or local commitiee of a palitical party or an
officer or agent acting on hehall of such entity; and

(3} An entily that s directly or indirectiy estabiished, financed, maintained or
controlled by an agent of a State, district or local commities of a poiitical

party.

Subpart C - Tax-exempt Organizations
§ 300.50 Prohibited fundraising by national party committees (2 1,5.C.
441i(d)).

(a) Prohbitions on fundraising and donations. A national committee of a pohtical

party, including 2 national party congressional campaign committee, must not solicit any
funds for, or make or dircet any donations 1o
(1) An organizalion that is described in 26 U.S.C 501 (c} and exempt from

taxation under section 26 U.S.C. 51 (a) and that makes expenditures or
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disburscments in connection with an clection for Federal olfice, including
expenditures for Federal clection activity;

An organization that has submitted an application for lax-exempt status
under 26 U.S.C. 50t(c) and that makcs expenditures or dishbursements in
connection with an election for Federal office, including expenditures for
Federal election activity; or

A orgamization described in 26 U.S.C. 527, except for 4 political
committee; a State, district, or local committee of a political party; or the

authonzed campatgn committee of a State or local candidate.

{b)  Application. This scetion also applies to:

()

(2}

(3)

§300.51

An officer or agent acting on behalf of a national party committec,
ineluding a national party congressional commilteg;

An entity that s dircetly or indirectly estabiished, financed, maintained or
controlled by a national party commitiee, including a national party
congressional committee, or an officer or agent acting on behalf of such an
chtily; oF

An entity that is directly or indirectly cstablished. financed, maintained, or
controlled by an agent of a national cormmittec of a pelitical party,
including a national parly congressional committee.

Prohibited fundraising by State, district, and lncal party committees

(2 U.S.C. 4ati(d)).

{a) Prohibitions. A State, district, or local committee of a political party must not

solicit any funds for, or make or direct any denation 1o
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An organization that is described in 26 U S.C. 301te) and exempt from
taxation under section 26 U.S.C. 501(a) and that makes cxpenditures or
dishursements in connection with an election for Federal office, ineluding
expenditures for Federal clection activity;

An organization that has submitted an application for tax-cxempt status
under 26 LLS.C. S0F(e) and that makes expenditures or disbursements in
connection with an ¢lection fur Federal office, including expenditures for
Federal clection activity; or

An organization described in 26 U.$.C. $27. cacept for a political
committee; a State, district, or local committec of a political party; or the

authonized campaign commitlee of a State or local candidate.

Application. This section also applies to:

(1)

(2}

An officer or agent acting on behalf of a Statc, district, or local commiltec
of a political party;

An entity that is directly or indirectly cstablished, financed, maintained or
controlled by a State, district, or local commitice of a political party or an
oificer or agent acting on behalf of such an entily; and

An entity that is directly or indirectly cstablished, financed, maintained or
controlled by an agent of a State, district. or lucal committce of a political

party,
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§300.52 Fundraising by Federal candidates and Federal officeholders

(2 U.S.C. 4dli(e)(4)).

{a) General solieitations. A Vederal candidate, an individuai holding Federal office,
and an individual who is an agent of either may make a gencrul solicitation of {unds on
behalf of any organization described in 26 U.S.C. 501 fc} and exempt fronl taxation under
26 U1.5.C. 501(a), or an organization that has submitted an application for determination
ol tax-exempt status under 26 U.5.C. 50] {c}h without regard to the source or amount of’
funds, only if all of the following conditions apply:

(1) The solicitation does not specity how the funds will or should be SpCnl,

{2} The solicitation is not for a 501{c) organization whose principal purpose is

to comduct:

{1} Voler registration activity during the period that begins on the date
that 1s 120 days before the date a regularly scheduled Federal
clection 1s held and ends on the date of the election: or

f1i} Voter identification, pet-out-the-vote achivity or generic campaign
achivity conducted in connection with an election in which a
Federal candidate appcars on the ballol even if a candidate for
State or local office also appears on the ballot: and

{3} The solicitation is not for the activities described in paragraph {a){2) of
this scetion,

{b} Specific solicilations.

(1 A Federal candidate, an individual holding Federal office, and an

individual who is an agent of either may make 4 solicitation explicitly to
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obtain funds to carry out the activities described in paragraph {a)2) of this

section, only if the Bollowing conditions are met:

i The solicitation is made only to individuals: and

{11} The amount solicited from any individual durin g any calendar year
does not exceed $20,000.

23 A Federal candidate, an individuat holding Federal office, and an
individual who is an agent of either may make a solicitution exphcitly for
an entity whosc princtpal purpose is 1o conduet any of the activities
described in paragraph (a)(2) of this section, only if the following
condilions are met:

(1} Thc solicitation is made only to individuals; and
fii) The amount solicited from any individual during any calendar vear

docs not exceed $20,000.

Subpart I} — Federal Candidates and Officeholders

§ 300.60 Scope (2 U.S.C. 441i(e)1)).

{a)
(b}
(e}
(d)

This subpart applies to:

Federal candidates,

Individuals holding Federal office.

Agents of a Federal candidate or individual holding Federal office, and

Entities that are directly or indirectly established, financed, mamtaned, or

controlied by, or acting on behalf of, one or more Federal candidates or individuals

iolding Federal office.
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§ I00.61 Federat clections (2 U.S.C. 441i(e)(1)}(A}).

No person deseribed in 11 CER 300,60 shall solicit, receive, direct, (runsfer, or
spend funds in connection with an election for Federal office, including funds for any
Federal election activity as defined in 11 CFR 1024, unless the amounts consist of
Federal funds (hat are subject to the limitations, prohibitions, and reporting requiremcnts
of'the Act.

§ 30062 Non-Federal elections (2 U.S.C, 441 i{c)(1HBY).

No person described in 11 CFR 300.60 shall solicit, receive, direct, transfer, or
spend ar disburse funds in connection with any non-Federal clection, unless the amounts
consist of Federal funds that are subject 1o the limitations and prohibitions of the Act.

§ 30.63 Exception for State party candidates (2 U.5.C. 4d1ie)(2)).

Section 300,62 shall not apply to a Federal candidate or individual holding
Federal office who s a eandidate for State or Jocal office, if the solicitation, receipt or
spending of funds is permitted under State law: and refors only to that Stale or local
candidate. to any other candidatc for that same State or local office, or both. 1fan
individual is simultaneously running for both Federal and State or local office, the
individual must raise, accept, and spend only Federal funds for the Federal election.

§ 30064 Exemption for attending or speaking at fundraising events (2 U.S.C.
441ite)(3)).

Notwithstanding the provisions of 11 CFR 100.24, 300,61 and 300.62, a Federa]
candidate or individual holding Federal office may attend, speak, or be a featured guest at
a fundraising event for a State. district, ar local committee of a political party. including a

fundraising event at which Levin funds are raised, or at which non-F ederal funds are
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raised. Such candidate or individuaj holding Federal oifice shali not solicit, receive,
direct. transfer, or spend funds or participate in any other fundraising aspeet of any such
BVENL.

% 300,65 Exceptions for certain tax-cxempt organizations.

() Geneval solicitations. A Federal candidate, an individual holding Federal office,

and an individual who is an agent of either may make a general solicitation of funds on
behalf of any organization described in 26 U.5.C. § 501{c) and exempt from taxation
under 26 ULS.C. § 501(a}, or an organization that has submitted an application for
determination of tax-cxenpt status under 26 U.S.C. § 501{c), without regard to the source
or amount of funds, only if all of the following conditions apply:

{1} The solicitation dees nat specify how the funds will or should be spent;

{(2) The solicitation is not for a $01(c) organization whose principal purpose is

to conduct:

(1) Voter registralion activity during the period that begins on the date
that is 120 days before the date a regulariy scheduled Fedcral
election 1s held and ends on the date of the election; ar

(1) Voter identification, pci-out-the-vate aclivity or generic canipaign
activity conducted in conncetion with an eleetion in which a
Federat candidate appears on the ballot even if a candidate for
State or local office also appears on the ballot; and

{3 The solicitation is not for the activities described in paragraph {a)2) of

this scetion,
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Specific solicitations.

(1)

A Federal candidate, an individual holding Vederal office, and an

mndividual who is an agent of either may make a solicitation exphcitly to

obtain funds to carry out the activilies described in paragraph (a){2) of this

section, unly if:

(i) The solicitation is made only to individuals; and

(ii}  The amount solicited from any individual during any calendar vear
does not exceed $20,000.

A Federal candidate, an individual holding liederal office, and an

individual whe is an agent of either may makc a solicitation explicitly for

an entity whose principal purpose is to conduct any of the activities

described 1n paragraph {a)(2) of this section only if:

(i) The solicitation is made only to individuals; and

(i) The amount solicited from any individual durning any calendar vear

does not cxeead S20 000,

Subpart E — State and Local Candidates

§ 300,70

Scape (2 ULS.C. 441i{DH{1)).

This subpart applies to any candidate for State or jocal oftice, individual holding

State or local office, or an agent of any such candidate or individual, For exanple, this

subpart appiies to an individual holding Federal office who is a candidate for State or

local office. "This subpart does not apply to an association or sirmilar group of candidates

for State or local office or of individuals holding State or local office.
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§ 300,71 Federal funds reguired for certain public communications {2 U.S.C,
441i{H1y.

No individual described in 11 CFR 300,70 shall spend any amounts for a public
communication that refers to a clearly identified candidate for Federal office {regardless
of whether a candidate for State or local office is also mentioned or wdentificd), and that
PIOMOLEs or supports any candidate for (hat Federal office. or attacks or Qpposes any
candidate for that Federal office {regardless of whether the communication expressly
advocates a vole for or against a candidate) unless the amounts consist of Federal funds
that are subjeet to the limitations. prohibitions, and TepOIting requirements of the Act.

See definilion of public communication at 11 CFR 100,26,

% 300.72 Federal funds net required for certain communications 2L5.C
441i(HH 1)),

The requirements of section 11 CFR 300.71 shall not apply if the communication:
{a) Is 10 conncetion with an election for State or local office, and refers to one or
mare candidates for State or local office or to a State or local officeholder bu does not
promole, support, attack, or oppese any candidate for Federal office; or

(h Comes wilhin the scope of 11 CFR IR 2301).

PART 9034 - ENTITLEMENTS
28. The authorily citation for Part 9034 would continue to read as follows:
Authority: 26 U.5.C. 9034 and 5039(b}.
2%, Section 9034.8 would he amended by adding introductory language to

paragrapi {(a) to read as follows:
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I §9034.8 Joint fundraising.
2 {ua) General. Nothing in this section shall permit any person 1o solicit. receive, direct,

3 transfer, or spend any non-Federa! funds prohibited under 11 CFR Part 300,

4 * * > :u *

? —
5 David, M, Mason
9 Chairman
10 Federal Election Commission

13 DATED: _
14 BILLING CODE:  67153-01-P
15




