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SUBJECT: Final Rules and Explanation and Justification on Independent Expenditure
Reporting

In accordance with the Regulations Commitiee direction on February 13, 2002,
the Office of General Counsel has prepared for Commission consideration the attached
draft final rules on independent expenditure reporting and an accompanying Explanation
and Justification. The document is identical to the draft circulated to the Regulations
Committee on December 27, 2001, with the exception of lines 18 through 20 on page 7.
These lings have been revised to clarify that the new provisions on seif-verification of the
independence of the expenditures will apply to all reports of independent expenditures
and not just 24-hour reports filed shortly before the election. All additions {o and
deletions and changes from the text of the current rules have been indicated by double
underlining and strikethroughs.

This Office notes that the campaign finance reform legislation that passed the
Senate and the House of Representatives would make a number of modifications to
2U.S.C. § 434, including a new provision regarding independent expenditure reporting.
H.R. 2356, which contains an effective date of Nov, 6, 2002, specifies that-

1} Reports must be filed when a person “makes or contracts to make independent
expenditures™;



2

2) 48-hour reports are required for independent expenditures aggregatmg 310,000 or
more made at any time up to the 20" day before the election;

3} Any independent expenditure report is to be filed with the Commission; and

4) The contents of the report “shall contain the information required by subsection
(b)(6)(B)(i11) including the name of each candidate whom an expenditure is
intended to support or oppose.”™ :

Recommendation

The Office of General Counse! recommends that the Commission approve the
attached final rules and Explanation and Justification for publication in the Federal
Kegister and transmittal to Congress,

Attachment
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AGENCY:

ACTION:

SUMMARY:

DATES:

FEDERAL ELECTION COMMISSION
11 CFR Parts 100, 104, and 109

[NOTICE 2002->]

INDEPENDENT EXPENDITURE REPORTING

Federal Election Commission,

Final Rules and Transmittal of Regulations to Congress.

The Federal Election Comumission is revising its regulations to
implement statutory changes to the deadlines for filing certain reports
of independent expenditures. Under the new law, reports of last minute
independent expenditures (“24-hour reports™ must be actually received
by the Commission or the Secretary of the Senate’s office within 24
hours of the time the independent expenditure was made. To assist
those who must meet this new reporting deadline, the revised rules
allow reports of last minute independent expenditures to be filed by
facsimile machine or electronic mail, unless the filer participates in the
Commission’s electronic filing program. Electronic filers must
continue to file all reports of independent expenditures {24-hour reports
as well as reguiarly scheduled reports) using the Commission’s
electronic filing system. Further information is previded in the
supplementary information that follows.

Further action, including the announcement of an effective date, will be

taken after these regulations have been before Congress for 30
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legislative days. 2 U.8.C. 438(d). A document announcing the

effective date will be published in the Federal Register.

FOR FURTHER

INFORMATION

CONTACT: Ms. Resemary C. Smith, Assistant General Counsel, or Ms. Cheryl
Fowle, Attomey, 999 E Street, N.W., Washington, D.C. 20463, {202)
694-1650 or (800) 424-953(),

SUPPLEMENTARY

INFORMATION: The Commission is issuing revised regulations at 11 CFR 1003.19, 104.4,
104.5, 104.14, 104.18, 109.1 and 109.2. These revised rules implement Public Law 106-346
(Department of Transportation and Related Agencies Appropriations Act, 2001, 114 Stat. 1356
(2000)), which amended the Federal Election Campaign Act of 1971, 2 US.C. 431 et seq., (“the
Act” or “FECA™). Paragraphs (b) and (¢) of 2 U.8.C. 434 requite political committees and other
persons making independent expenditures to file reports or statements if their independent
expenditures exceed $250. In addition, if independent expenditures of $i,l’]ﬂl’] of more are made
less than twenty (20) days but more than twenty-four (24) hours before the day of an election, an
additional statement must be filed within 24 hours. Public Law 106-346 required, inter aliz, the
Commission to issue rules requiring that reports of independent expenditures made less than
twenty (20) days but more than twenty-four (24) hours before an election (“24-hour reports™) be
received by the Commission or the Secretary of the Senate, as appropriate,’ within 24 hours of

the time the independent expenditure was made. The statatory change permits those who must

' The Secretary of the United States Senate Office of Public Records is the proper recipient of

reports of independent expenditures that either support or oppose only candidates for the United

States Senate. 11 CFR 104.4(c)(2).



file 24-hour reports 16 do so using facsimile machines or electronic mail, except for those
required to file electronically {see 11 CFR 104.18). In addition to their 24-hour reports, persons
other than political committess may file by fax or e-maii other reports of independent
expenditures in accordance with the regular filing schedule (sge 11 CFR 104.5). Public Law
106-346 also requires the Commission to provide methods of verification of documents (other
than requiring a signature on the document) for all purposes, including submission under penalty
of perjury. These new filing methods are intended ta speed up disclosure and to provide political
committees and other filers with more flexibility in choosing methods of compliance with
reporting requirements. The new jaw requires these methoeds to be in place for elections
occurring after January 1, 2001, subject to regulations to be promulgated by the Commission.

In addition to the amendments regarding independent expenditures, the new law also requires
the Commission to amend its regulations to exclude from the definition of “contribution” loans
that candidates receive from brokerage accounts, lines of credit, ar other credit instruments as
long as the loans were made under commercially reasonable terms and were from a source that
provides such loans in the normal course of business. That topic is being addressed in a separate
rulemaking. See Notice of Proposed Rulemaking, 65 Federal Register 38576 (Wednesday, July
25, 2001}.

Before final promulgation of any rules or regulations to carry out the provisions of Title 2 of
the United States Code, the Comamission transmits the rules or regulations to the Speaker of the
House of Representatives and the President of the Senate for a thirty legislative day review
peried. 2 U.8.C. 438(d). These rules on independent expenditure reporting were transmitted to

Congress on March >, 2002,



Explanation and Justification

The Commission published a Notice of Proposed Ruiemaking (“NPRM”) in the Federal
Register on May 9, 2001, 65 FR 23628 {(May 9, 2001). The NPRM contained proposed rules at
11 CFR 100.19, 104.4, 104.5, 104.15, 105.1 and 1092 regarding, inter alia, when 24-hour
reports are considered filed, the filing of 24-hour reports by facsimile machine or electronic mail,
and a definition of when an independent expenditure is made. Additionally, the NPRM
explicitly recognized that authorized committees may file reports of last-minute contributions
{48-hour notices) using facsimile machines or the Commission’s web site.

The comment period ended on June &, 2001. The Commission received oge written

comment from the James Madison Center for Free Speech (“Madison Center™),

Seetion 100.19 File, filed or filing (2 U.S.C. 434{a))

The Commission’s regulations at 11 CFR 100.19 define hle, filed, and filing, The
introductery text of this section states that a document is considered filed if it is: {a) delivered to
the appropriate filing office of the appropriate office, (b) sent by registered or certified mail and
postmarked by midnight of the prescribed filling date - except for pre-election reports, or (¢}
electronically filed, and received and validated by the Commission’s electronic filing system on
or before 11:59 p.m. eastern time on the presenbed filing date. For ¢larification, the Commission
has added a definition of “document” which mirrors the definition in the electronic filing
regulations (11 CFR 104.18). A docunient is any report, statement, notice or designation
required by the Act to be filed with the Commission o the Secretary of the Senate,

Paragraph (a) of this section states that a document js timely filed upon delivery to the

Commission or Secretary of the Senate, as apptopriate, by the close of the prescribed filing date.



As explained below, revised paragraph {a} clarifies that the definition of “timely filed” is
different for paper filers and electronic filers,

Under paragraph (b} of section 100.19 of the previous regulations, 24-hour reports were
considered timely filed if they were deposited at a Post Office and were postmarked for certified
or registered mai] within 24 hours of the time the independent expenditure was made. Under
Public Law 106-346 and the revised regulations at paragraph {b), 24-hour reports will only be
considered timely filed if they are received by the Commission or Secretary of the Senate within
24 hours of the titne the expenditure was made. Thus, sending 24-hour reports by mail will no
longer be a viable option because it is unlikely that these reports will be received by the
Commission within 24 hours of the making of the expenditure,

New paragraph (d} of section 100,19 defines “timely filed” with regard to 24-hour reports of
independent expenditures. The new paragraph states that such reports are timely filed when they
are received by the Commission or the Secretary of the Senate within 24 hours of the time the
independent expenditure is made. The new paragraph also states that such 24-hour reports may
be filed by facsimile machine or electronic mail, in addition to other permissibie means of filing
{e.g., hand delivery or overnight courier),

New paragraph (e) expressly incorporates the Commission’s practice of allowing authorized
commitiees to file their reports of contributions of $1,000 or more made less than twenty (20}
days but more than forty-eight {48) hours before the day of an election {48-hour reports) using 2
fax machine or the Commission’s web site. This change does not stem from P.L. 106-346,
Rather, the Commission has for some time allowed authorized cormmittees (if they are not
electronic filers) to file these reports by facsimile machine in addition to other petmissible fiiing

methods. See Advisory Opinion (“AQ”} 1988-32. Tn the fall of 2000, the Commission began
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allowing all authorized committees who file with the Commission (including electronic filers) to
file 48-hour reports on-line through the Commission’s web site. Note that 48-hour reports filed
with the Secretary of the Senate cannot be filed using the on-line program at the Commission’s
web site. They can, however be filed by fax to the Secretary of the Senate. New paragraph (e} of
11 CFR 100.19 specifically incorporates those filing methods in the regulations, The
Commission received no cotnments on this section.

Note, that the final rules differ from the rule propesed in the NPRM with regard to the web
based filing of 48-hour reports. The proposed rule stated that only those who do not file
electronically could use the Wab based filing system implemented in the autumn of 2000. The
Commission currently allows electronic filers to file 48 hour reports using either the electronic
filing program or on the Commission’s web site. Thus the final rules allow all authorized
committees (including those who participate in the electronic filing program) to file their 48-hour
notices using the Cemmission’s web site,

Section 104.4 Independent expenditures by political committees (2 U.S.C. 434{¢)).

The Commission’s regulations at 11 CFR 104.4 set forth the requirements for political
committees reporting independent expenditures. Paragraph (b) of this section js being revised in
three respects. First, this paragraph is being revised to state that 24-hour reports must be
received by the appropriate officers (the Commission or Secretary of the Senate) within 24 hours
of the time the independent expenditure is made. Such reports were previously timely if they
were postmarked as certified or registered mail within 24 hours of the making of the independent

expenditure,



Second, 10 enable filers te meet the new deadline, amended paragraph (b} of section 104.4
permits political committees to file 24-hour reports by facsimile machine or electronic mail, as
long as the filer is not part of the electronic filing program under 11 CFR 104.18.

Third, section 104.4(b) is being modified to make it easier for political committees to certify
the independence of the expenditures falling under this paragraph. Schedule E contains a
notarized certification under penalty of perjury as to whether the commitiee’s expenditures were
“coordinated” with any candidate, authorized committee or agent thereof, and, if the independent
expenditures were made by a corporation, that the maker is a qualified nonprofit corporation (see
11 CFR 114.10). No other campaign finance reports filed with the Commission or the Secretary
of the Senate need to be notarized.

Public Law 106-346 at §502(a) requires the Commission fo create methods, other than by
requiring a signature on the document, of verifying the independent expenditure certification on
24-hour reports for all purposes, inciuding penalties of perfjury. Consequently, the revised
regulations allow the 24-hour .l‘e]:)l:ll't filer to verify the report using self-verification. This means
that Scheduie E no longer needs io be notarized. Instead, the political committee must sell~verify
the document using either a bandwritten signature of the treasurer on a paper docusment or by
typing the treasurer’s name on e-mailed documents. The Commission intends to make the
appropriate conforming amendments to Schedule E after the promulgation of these rules. This
will extend self-verification to all reports of independent expenditures, including those made
before the 20' day before the election and those that exceed 3250 but are under $1004).

New paragraphs (b)(1) and (2) of 11 CFR 104.4 set forth two methods for verifying 24-hour
reports of independent expenditures. Paper reports (.g., filed by hand delivery or fax maching),

must be verified by the filer’s signature under the certification of independence. Reports filed by



11}

11

12

13

14

15

2

3|

electrenic mail must be verified by the filer typing his or her name under the certification.

As an alternative to self-verification, the NPRM sought comments on retaining the
notarization requirement for faxed reports and requining electronic nutaﬁzatir:-fi’s for e-matled
repoits. Additionally, the Commission sought comments on using digital signatures verified by a
“Trusted Third Party” for e-mailed reports. Digital signatures utilize a Public Key Infrastructure.
That structure uses Public and Private Keys to encode a message and to provide a method of
positively identifying the sender. The Commission received no comments addressing this topic
or offering other possible methods of verification.

The revised regulations remove the notarization requirement for several reasons. First, the
statute simply requires verification, not notarization. Second, no other reports filed with the
Commission require notarization. Third, the statement that the filer must sign carries the penalty
for perjury if falsely made.

The Commission decided not to institute electronic notarization or digital signatures becanse
they, as relatively new technologies, are not widespread enough to ensure acce;s to everyone who
might make an independent expenditure. For example, only a handfu! of states have electronic
notarization statutes, effectively leaving citizens of other states without means of venification.
Digital signatures must be purchasad and, generally, require the purchaser to have a computer on
which the private key (a computer generated string of digits) resides, The Commission is
concerned that such a requirement would unduly burden the making or reporting of independent

expenditures by those who do not have access to these means of verification.



Section 104.5 Filing dates (2 U.5.C. 434(a)(2)). -

Section 104.5 sets forth the required filing dates for each type of political committee and
other individuals. The Commission is revising paragraph (f) of this section to 't'"i::lluw new
paragraph (e) of 11 CFR 100,19 discussed above. |

Revised paragraph (g} of 11 CFR 104.5 states that 24-hour reports of independent
expenditures must be received by the appropriate officers within 24 hours of the making of the
indepenident expenditure. Previously, 24-hour reports were considered timely filed when they
were postmarked to be sent by registered or certified mail. This change conforms to the
améendments to 11 CFR 100.19 and 104.4(b} discussed above.

The Commission received no comments on the amendments to this section.

Section 104.14 Formal requirements regarding reports and statements.

Under 11 CFR 104,14, reports and statements must be signed. Two conforming amendments
are being made to paragraph (a) of this section. First, new paragraph (a){1} pro-vides that repors
or statements of independent expenditures filed by facsimile machine ot ¢lectronic mail under
11 CFR 104.4(b) or 11 CFR 109.2 must be verified i accordance with those se_-ctions. Secondly,
new paragraph (a)(2) states that reponts, designations or statements filed ¢lectronically under
11 CFR 104.18 must follow the signature requirements of 11 CFR 104.18(g). The Commission
received no comments on this section.

Section 104,18 Electronic filing of reports (2 U.5.C. 432(d) and 434(a)(11)).

Under the previons regulations at 11 CFR 104.18(h}, those participating in the Commission’s
electronic filing program (either mandatory or voluntary) were required to file FEC Form 5 or

Schedule E electronically accompanied by a paper copy in order to file a notarized document.
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Public Law 106-346 does not allow electronic filers to use fax machines or electronic mail to
file therr independent expenditures reports. [n order to afford all elecironic filers the ability to
comply with the new requirement that 24-hour reports be received by the appropriate office
within 24 hours, the Commission is removing Schedule E and FEC Form 5 from the list in
paragraph (h) of reports that require a paper follow-up. Instead, the revised nules reguire those in
the electronic filing program to verify all reports of independent expenditures using the same
process they use in filing any other report. Paragraph (h) is being reorganized to clarify which
Ppaper documents must accompany electronically filed reports, and whv:_:n those paper copies must
be filed,

The Commission’s electronic filing software, FECFile, currently creates Schedule E for
electronic filing by political committess. The Commission’s elestronic filing system accepts
FEC Form 5 if created by another entity using the Commission’s specifications (available on the
FEC web site, www fec.gov), but FECFile does not currently create Form 5. The Commission
intends to make FEC Form 5 available in the FECFile software package. Note that this software
15 available for free from the Commission,

Further, the Commission is ﬂding to the list of electronic filings that require paper follow-up
Schedule C-P-1, used by Presidential candidates to report loans and lines of credit from lending
institutions. Like Schedule C-1 (used by non-Presidential committees), Schedule C-P-] requires
the lending institution agent’s signature.

On July 25, 2001, the Commission published in the Federal Register a Notice of Preposed

Rulemaking on Brokerage Loans and Lines of Credit (65 FR 38576 (July 25, 2001)) which
sought comments on further revisions to 11 CFR 104.18¢{h}. Thus, additional changes to this

section may be promulgated at g later time as part of that separate rulemaking.



Section 109.1 Definitions (2 U.S.C. 432(17).

Section 109.1 of the Commission’s regulations contains definitions relevant 1o independent
expenditures, Public Law 106-346 and the revised regulations at 11 CFR 100.19(d), 104.4(b),
164.5(g), and 109.2(b} require 24-hour reports to be received by the Commission or the Secretary
of the Senate within 24 hours of the time the independent expenditure is made.

The NPRM sought comments on a three-pronged definition of when an independent

expenditure is made that would apply to al? independent expenditures, not just those reported on

a 24-hour basis. That definition was taken from the statutory and regulatory definiticns of
“independent expenditure™ (2 U.S.C. 43 1{17)and 11 C.F.R. 100.8(a)(2)) and “expenditure”
(ZU.8.C. 431(9)A) and 11 C.F.R. 105.1). Proposed new paragraph (f) of 11 CFR 109.1 stated
that an independent expenditure is made at the earliest of three possible times: 1) The date on
which 2 written contract, including a media contract, promise or agreement to make an

independent expenditure is executed; 2) the first date on which the communication is printed,

broadcast, or otherwise publicly disseminated; or 3) the date on which the person making the

independent expenditure pays for it.

The sole commenter on this rulemaking objects to proposad paragraph (1) for several reasons.
First, the commenter argues that the definition is a substantive change to the current provisions of
the FECA and is, therefore, outside the Commission’s regulatory authority. The commenter also
asserts that the definition is illogical and that an independent expenditure is not made until the
commiunication is disseminated to the public. Thus, the commenter argues, prong number one of
the definition is incorrect,

The Commission believes that a legal basis arguably would exist for the first prong of its

definition of “made”. Language in the FECA states that an “independent expenditure is an



expenditure” (2 U.S.C. 431{17)). An expenditure includes a “written contract, promise, or
agreemeni to make an expenditure™ {2 U.S.C. §431 (9)(A)ii)}. Thus, independent expenditures
necessarily include written contracts, promises or agreements to make an expenditure for a
cominunication. Nonetheiess, here the Commission is called upon to define when an
independent expenditure should be considered “made” for purposes of reporting. Some practical
and policy considerations come into play.

The Commission is dropping from the final rules the first prong of the test (the date on which
a written contract, including a media contract, promise or agreement to make an independent
expenditure, is executed). This will simplify the reporting rules, address the practical problem of
reporting such transactions as independent expenditures and ensure that the relatively detailed
rules on reporting debts at 11 CFR 104.11 apply only to political committees, Those latter rules
require a debt (which includes a written contract debt) to be reported only if it exceeds $500 or is
for any amouni that has been outstanding for more than 60 days.

The commenter also objects to the second prong of the proposed rule at 11 CFR 106.1(£){2},
which stated that an independent expenditure wonld be made “on the first date on which the
communication is printed, broadcast or otherwise publicly disseminated.” The commenter
objects to the ward “printed” on the grounds that fliers could be printed and sit in a garage for
months, and thus not being publicly disseminated. The Commission }s changing the word
“printed” to “published” in the final rules to remove any confusion as to when a cormmmunication
for an independent expenditure is made.

The commenter further objects to what it believes to be a consequence of the revised
regulation which would, in some instances, require disclosure befare publication of the

communication, The commenter expresses concern that this could lead to mischievous
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interference with communications from opposing campaigns. The commenter argues that such
disclosure would allow incumbents the advantage of knowing when independent expenditures
have been made en behalf of their opponents, thus giving them the opportunity to convince
broadcasters not to run the advertisements in question. First, even if this practice were followed
more often on the part of incumbents, it would not override the Commission’s need to follow the
most obvious legal interpretation of when an independent expenditure is made. Second, the
Commission notes that the statutory change for 24-hour reporis reflects Congressional intent to
speed up timely disclosure of independent expenditures. The revised rules are consistent with
this goal to the extent they would require disclosure when payment is made before publication,

New paragraph {f) of the final regulations states that an independent expenditure is made on
the earlier of: (1) the first date on which the communication is published, broadcast or otherwise
pubiicly disseminated, or (2) the date on which any payment is made for the production or
dissemination of the communication, provided that the person making the payment knows the
payment constitutes an independent expenditure. The condition attached to the second prong of
the rules stems from the fact that in some cases a pﬁ}nnent to a vendor may be made for
production work or advertising time or space without knowing whether the communication will
qualify as an independent expenditure,

Examples for Pelitical Commitiees:

In most situations, the political committee paying for the communication wil! know before
the end of that reporting period that the communication will constitute an independent
expenditure. In these cases, the committee will simply report the independent expenditure on

Schedule E.
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in some situations, a political committes making a payment for a communication may not
know by the end of that reporting period that the disbursement is for an independent expenditure
{e.g., purchasing air time before determining which specific candidate will be featured in the ad
that will run). In this case, the committee reports the purchase as a dishursement on Schedule B
for Operating Expenditures. When, in a subsequent reporting period, the committee determines
that the disbursement was for an independent expenditure it must file a Schedule E for the
mdependent expenditure referencing the earlier Schedule B transaction. The committes must
also report the dishursement for the independent expenditure as a negative entry on Schedule B
so the total disbursements are not inflated.

If the obligation is incurred but not yet paid and is a reportable debt, the committee reports it
on Schedule D. When, in a subsequent reporting period, the committee determines that the
communication will be an independent expenditure and makes a paymegnt on the debt, it must file
a Schedule E showing the payment as an independent expenditure and referencing the debt on
Schedule D, and it musi continue to report the debt on Schedule D (and any payment on it on
Schedule E), until the debt is extinguished. If the committee that has reported only debt on
Schedule D determines in a subsequent reporting period that the communication will be an
independent expenditure, but does not make any payment on it, it need only continue to report
the debt on Schedule D, identifying the candidate’s name in the nature of debt (purpose) field.

Example 1: Committee A makes a $10,000 payment on October 5 for a newspaper ad urging
the defeat of Candidate X it knows will be run on the 10% day before the November general
¢lection (i.e., during the 24 hour reporting period), The committes reports the payment on
Scheduie E for its pre-general election report. No further report need be filed when the ad

actually runs-during the 24-hour reporting period.
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Example 2: In March, Committee B, a quarterly filer, pays $10,000 for airtime in late
September, but does not know whether it will run ads cppesing candidate X or candidate Y.
Committee B reports the payment on Schedule B for Operating Expenditures in its first quarter
report. In early September (within the third quarter reporting period), the committee determines
that it will use the airtime for an independent expenditure targeting candidate X, The
nonconnected committee reports the independent expenditure on Schedule E on its third quarter
report referencing the previous Schedule B transaction. Additionally, in the third quarter report,
in order to not understate the committee’s cash on hand, the committee backs out the previously
reporied Operating Expenditure disbursement by reporting a negative entry on Schedule B with a
reference of the originally reported transaction.

Example 3: Committee C, a monthly filer, pays $10,000 for airtime in March. The airtime
is on October 31 (within the 24-hour reporting peried), and the committee does not decide unti]
that date that the ad will be an independent expenditure attacking candidate Y, As in the
previous example, the comrmittee reports the expenditure in the report covering March as a
Schedule B item. The committee reports the independent expenditure on a Memo Schedule E
referencing the earlier Schedule B transaction, and files it in time to be received by the
Commission within 24 hours of the time the committee determined the ad to be an independent
expenditure (which here coincides with the time the ad first was broadcast). Then, in the post-
general glection report, the committee reports the independent expenditure on Schedule E, again
referencing the original disbursement previously reported on Schedule B in March, and repoerts a
negative Schedule B entry referencing the same March disbursement to assure accurate totals.

Example 4: In September, Committee D, a quarterly filer, contracts, but does not pay, for

handbiils mntainiﬁg an independent expenditure supporting candidate X. The cost of the
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handbills is $450. Because the debt is less than $500 and has been outstanding for less than 60
days it {s not reportahle on Schedule D of the committee’s third quarter report. The handbills are
distributed on October 5 (during the pre-general reporting period). The committee reports the

independent expenditure on a 12-day pre-general election report as a Meme Schedule E using

_October 5 as the date. Payment is made on November 1, No 24-hour report is needed, since the

pre-general report disclosed the making of this independent expenditure. On the post-general
election report, the commitiee reports the payment as a positive entry on Schedule E and includes
a cross-reference to the Memo Schedule E entry on the 12-day pre-general report.

Example 5: Committee E, a monthly filer, contracts in August for airtime to begin on
October 31, five days before the November 5 general election. The costs of producing the ads
and the airtime will exceed $500, but no payment is actually during the Angust, September, or
pre-general reporting periods., These obligations are reportable on Schedule D of these reports,
The ads run from October 31 through November 2. Payment is thade on November 1. The
commiittee must file a 24-hour report of independent expenditures on Memo Schedule E to be
received by the Commission or the Secretary of the Senate, as appropriate, within 24 hours of the
first time the ad ran on October 31. This Mestno Schedule E uses October 31 as the date of the
independent expenditure and uses the committee’s best estimate of the total cost as the amourit.
{In this case, the exaet amount wouid be known as of November 1.) The committee, on its post-
general glection report, shows the November | payment to extmguish the debt on Schedule D
and also reports the independent expenditure payment as a positive disbursement on Schedule E

so the line totals on the Detailed Summary Page will be accurate.
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Examples for Individuals and Other Entities

Individuals and other entities that are not political committees have simpler reporting
requirements for independent expenditures. These persons report their independent expenditures
on FEC Form 5 or by letter in some cases. Consequently, they will be required to report only at
the earliest of 1) the date on which any payment is made for the production or dissemination of
the communication, ptovided the person making the payment knows the payment constitutes an
independent expenditure, or 2) the first date on which the communication is published, broadcast
or otherwise publicly disseminated. No memo entries need appear on Form 5 and no other
schedules, such as Schedule D's for debt reporting, need be filed.

Example 6: In August, Citizen X contracts, but does not pay, for $1,000 of newspaper space
1o run an independent expenditure ad three days before the November general election. Citizen
X pays for the ad in September (during the third quarter reporting period). He reports the
independent expenditure on FEC Form § (or by letter, if applicable} at the end of the third quarter
reporting period. No further reporting is required when the ad actually runs.

Example 7. In August, Citizen Y contracts, but does not pay, for airtime to broadcast an
independent expenditure ad three days before the general election (during the 24-hour reporting
period). Citizen Y does not pay for the ad until two days after the ad runs. Y must file FEC
Form 5 (or a letter, if appropriate), which must be recejved by the Commission within 24 hours
of the time the ad was first broadcast. Y must use the date the ad ran (three days before the
general election) as the date of the ad, and must use his best estimate as the amount), Y may file
Form 5 using a fax machine, e-mail or the Commission’s web site,

Example 8: In June 2002, Qualified Nonprofit Corporation (“QNC”) Z cotitracts, but does

not pay, for airtime in early Qctober (which falls within the pre-general reporting period), QNC
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Z does not know in June the specific contents of the ad. The cost of airtime is greater than $500
but, because it is not a political committee, QNC Z has no obligation to report the debt. QNC Z
pays for the airtime in July (which falls within the third quarter reporting periad) but does not
decide which of several communications it will air until the day it airs in early ﬁctﬂher. QNC Z
reports the independent expenditure on FEC Form 5 (or by letter, if appropriate) at anytime
before the due date of the 12 day pre-general election report.

Example 9: Using the previous example, suppose that QNC Z pays for the airtime in July
and knows at that time that the ad will be an independent expenditure supporting candidate X,
QNC Z reports the independent expenditure on FEC Form 5 {or by letter, if appropriate) anytime
before the October 15 deadline for 37 quarter reports.

Section 109.2 Reporting of independent expenditures by persons other than a political

committee (2 U.S.C. 434(¢c)).

Section 109.2 of the Commission’s regulations requires persons other than-pulitical
committees to report their independent expenditures on gither FEC Form 5 or in a signed
statement containing cerlain information about the person who made the h]dep_endent
expenditure and about the nature of the expenditure itself. Under the previous regulations,
regardless of whether the filer reported the independent expenditure on Form 5 or in a signed
statement, the report had to be notarized. As discussed in the Explanation and Justification for
11 CFR 104.4 above, the revised regulations no longer require notarization of reports of
independent expenditures, but do require filers to self-verify their reports. Accordingly, the
introductory text of paragraphs (a) and {a)(1) of section 109.2 i5 being revised to change the
signature requirement on reports of independent expenditures to the verification of reports of

independent expenditures. To implement the self-verification, the amendments to 11 CFR
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109.2(a)(1)(¥) require that persons other than political committees continue to include a
prescribed statement of certification as to the independence of the expenditure. The Commission
mtends to make conforming amendments to FEC Form § at a later point.

The NPRM proposed adding new paragraph (a)(1)(vi) to section 109.2 (and renumbering
paragraph {a){1){vi) as (a){l}(vii]}. Proposed paragraph {a)(1)(vi) would have raquired those who
file a statement instead of FEC Form: 5 to certify that the expenditure was not made to finance,
disseminate, distribute or republish campaign materials prepared by a candidate or a candidate’s
agent or authorized cormmittee. This statement is in addition to the statement of independence
required in 11 CFR 109.2(a)(1}(v), discussed above. While this “republication statement™ has
long been included in the certification on FEC Form $ {and on Schedule E, filed by political
committees}, it has not been required of those who file by letter, The NPRM further noted, that,
on the other hand, the statutory certifications required by 2 U.S,C. 434(b}6)(BKiii} and (2} A)
do not address distribution of candidate-prepared materials, Consequently, comments were
requested on not adding the certification statement to paragraph (a)(1}{vi} and removing that part
of the certification from FEC Form 5 and Schedule E. The commenter did not address this issue.

The Commission has decided to add the “republication statement” to 11 CFR 109.2{(a)(1){vi)
for those filing by letter and to leave the statement on Form 35 and Schedule E. This decision is
supported by the legisiative history of the FECA. The Conference Report to the 1976 FECA
explained that “any expenditure to finance publication of any campaign broadcast or any other
campaign materials prepared by a candidate shall be considered to be a contribution to that
candidate.” H.R. Report No, 94-1057 at 55 (1976). Hence, such expenditures are considered in-

kind contributions rather than independent expendituras,
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Conforming changes are being made to paragraph (b) of section 109.2 to indicate that 24-
bour reports must received within 24 hours of the time the independent expenditure is made.

New paragraph {c) of 11 CFR 109.2 sets forth the acceptable methods of verification for bath
e-mailed and paper reports. Note that faxed reports are considered to be filed on paper and must
contain the certification statement required by 11 CFR 109.2(a)(i} and new paragraph (a){vi)
foliowed by the signature of the filer. Electronically mailed reports must contain the certification
statements and information required by 11 CFR 109.2(a)(i) through (a)(vii) followed by the
typewritten name of the filer. The Commission received no comments on these amendments,
Certification of No Effect Pursuant to 5 U.5.C. 605(b) (Regulatory Flexibility Act)

The Comrission certifies that these final rules will not have a significant economic mpact
on 4 substantial number of small entities. The basis of this certification is that the Commission is
providing most filers with less than $50,000 of activity with additional means of complying with

the law, thereby increasing the filers® flexibility by allowing them to choose the most convenient

" and cost effective filing method. These additiona] filing methods will likely reduce costs for

smail entities.

List of Subjects

11 CFR Part 100
Elections.

11 CFR Part 104

- Campaign funds, Political committees and parties, Reporting and recordkeeping

requirements.

11 CFR Part 109

Elections, Reporting and recordKeeping requirements.
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For the reasons set out in the preamble, Subchapter A of chapter ! of title 11 of the Code

of Federal Regulations is amended to read as follows:

PART 100--SCOPE AND DEFINITIONS (2 U.S.C. 431)

1. The authority citation for part 100 is revised to read as follows:
 Authority: 2 U.S.C. 431, 434(a)(11), 434(c) and 438(a)(8).
2. Section 100.19 is revised to read as follows:

§ 100.19 File, flled or filing (2 U.S.C. 434(a)).
With respect to repotis,-state ;

ionsdocyments required to be
filed under 11 CFR parts 101, 102 104, 105, 107, 108 and 109, and any modifications or

amendments thereto, the terms file, filed, and filing meaneither-ong of the fellewing actions get

or the Secretary of the Sgnate.
(a) Except for docyments ¢lectronjcally filed under paragraph (c) of this section, Aa document is

timely filed upon delivery to the Federal Election Commission, 999 E Street, NW., Washington,
DC 20463; or the Secretary of the United States Senate, Office of Public Records, 119 D Street
NE., Washington, DC 20510 as required by 11 CFR part 103, by the close of business on the

prescribed filing date.

(b) A document other than a 24-hour report of ap independent expenditure under 11 CFR

104.4(b} or 109.2(c} is timely filed upon deposit as registered or certified mail in an established
U.S. Post Office and postmarked no later than midnight of the day of the filing date, except that
pre-election reports so mailed must be postmarked no later than midnight of the fifteenth day

before the date of the election, Documents sent by first class mail must be received by the close

of business on efthe prescribed filing date to be timely filed.
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(c) For electronic filing purposes, a document is timely filed when it is received and
validated by the Federal Election Commission at or before 11:59 p.m., Eastern Standard/Daylight

Time, on the filing date.

machines, All aunthorized commitiees that file with the Compission, {ncluding electrapic filers,

may use the Comimission’s web site’s on-line program to file 48-hoyy notifications of
contributions. See 11 CFR 104.5(f).

PART 104 -- REPORTS BY POLITICAL COMMITTEES (2 U.8.C. 434)

3. The authority citation for part 104 continues to read as follows:
Authority: 2 U.S.C, 431(1), 431(8), 431(9), 432(i), 434, 438(a}(8) and (b) and 4392,
4, Section 104.4 is amended by revising paragraph (b) te read as follows:

§ 104.4 Independent expenditures by political committees (2 U.5.C. 434(c)).

* ok koW

(b) 24-hour reports. Reports of aAny independent expenditures aggregating $1,000 or more

made zfter the 20th day, but more than 24 hours, before 12:0] a.m. of the day of the election,

shall must be repested recejved by the appropriate officers listed in paragraph {c) of thig section

within 24 hours after such independent expenditure is made. Such report shall be-flad with the-
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appropriate-officers listed-in-11 CER104.4(s)-and shail contain the information required by

11 CFR 104.3(b){3)(vii) indicating whether the independent expenditure is made in support of, or

in opposition to, the candidate involved. In addition to ot emmissible means of filing, a 24-

hour report may be filed using a facsimile machine or glectronig mail if the filer i$ not required to
file glectronically in accordance with 1] CFR 104.18. such report shall be verified by ong of the

anner as a do cnt verified by sicnature.
i For reports filed on paper . b d delj . Mail o facsimjle

all be

immediately followed by the handwritten signature of the ireasurer of the political

cormmittee that made the independent expepditure and who certifies, under
penalty of perjury, jts independenge.

treagurer of the political commitiee that nade the independen; expenditure gnd
who certifies, under penalty of perjury, its independence.

¥ ok oah ooy

5. Section 104.5 is amended by revising paragraphs (f) and (g) to read as follows:

§ 104.5 Filing dates (2 U.S.C. 434(2)(2)).

* ook ok

(f 48-hour notification of contributions. Tf any contribution of $1,000 or more s received by

any authorized committee of a candidate after the 20th day, but more than 48 hours, before 12:01
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a.m. of the day of the election, the principal campaign commities of that candidate shall notify
the Commission, the Secretary of the Senate and the Secretary of State, as appropriate, within 48
hours of receipt of the contribution. The notification shall be in writing and shall include the
name of the candidate and office sought by the candidate, the identification of the contributor,
and the date of receipt and amount of the contribution. The notification shall be filed in
accordance with 11 CER 100,19, The notification shall be in addition to the reporting of these
contributions on the post-election report.

{g) 24-hour report of independent expenditures. Statements discigsing aAny independent

expenditures aggregating $1,000 or more made after the 20th day, but more than 24 hours, before

12:01 a.m. of the day of the election, shatl-must be reperted-feceived by the appropriate afficers

listed in 11 CFR 104 4(c) within 24 hours after such independent expenditure is made. Such

statement rep

coniain the information required by 11 CFR 104.3(b}{(3)(vii) indicating whether the independent
expenditure is made in support of, or in opposition to, the candidate involved.

DR

6. Section 104.14 js amended by revising paragraph (a) to read as follows:

§ 104.14 Formal requirements regarding reports and statements.

{a) Each individual having the responsibility to file a designation, report or statement

required under this subchapter shall sign the original designation, report or statemen. except

electronic mail under 11 CFER 104 4(b) or 11 CER_109.2 must be verified jn
accordance with those sections: and
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must follow the gignature requirements of 1] CFR 104.18(g).

* ko w

7. Section 104,18 is amended by revising paragraph (h) to read as follows:

§ 104.18 Electronic filing of reports (2 U.S.C. 432(d) and 434(a)(11)).

LE B B N

(h) Schedules and forms with special reguirements. The-following list-oLschedules.

f13 The following are schedules and forms that reguire the filing of additional

documents and that have special signature Tequjremens:

chedules C-1 and C-P-1 ans agd Lines of it From Lendin

Institutions {see 1 CFR 104,3(d}); and

oI ehi Setil nt P gsee ]l 11 e}].
2 If a on files a reparn eleg 1call submitting a diskette to the Commission

and is required to file any of the schedules or & s listed in paragraph (h)(1
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1 this section, the person shall file 3 paper copy of the required schedule or form

4
5

i

7 ' vergion of the required s¢hedule or form by the closg of business gn the prescribed
8 ing date.

4] LA N B

10 PART 109 — INDEPENDENT EXPENDITURES (2 US.C. 431(17), 434(c))

1n 8. The authority for part 109 continues 1o read as follows:
12 Authority: 2 U.S.C. 431(17), 434(a)(11) and (c), 438(a)(8), and 441d.
13 9 Section 109.1 is amended by adding new paragraph {f} to read as follows:

14 §109.1 Definitions (2 U.5.C. 431(17)).

15 LI

16 (f) An independent expendityre is made on the garliest of -
17 (1) The first date on which the communicatjon 15 publighed, broadcast or ptherwise

18 publicly disseminated; or

19 {2} The date on which any payment js made for the production or dissemination of
20 @cnmmunicgﬁun, provided that the person making the payment knpws the
2! payment constitutes an independent expendinyre.



10

ii

12

-37.

-

10. Section 109.2 is amended by revising the introductory text in paragrapks (a) and {a)(1),
by revising paragraphs {a)(1)(v), {a)(2), and (b}, by redesignating paragraph (a)(1}vi) as
paragraph {(a)(1)(vii), and adding new paragraphs (a){1)(vi) and {c) to !;-Ead as follows:

§ 109.2 Reporting of independent expenditures by persons other than a pu]i.tjcal committee
(2 U.S.C. 434d(c)).

(a)  Every person other than a political committee, who makes independent expenditures
aggregating in excess of $250 in a calendar year shall file a signedverified statement or report on
FEC Form 35 with the Commission or Secretary of the Senate in accordance with 11 CFR
104.4{c).
(1) If a signedverified statement is submitted, the statement shall include:
TR
(v) A signedverified certification under penalty of perjury as to whether such
expenditure was made in cooperation, consultation or C(;IHCEIT with, or at
the request or suggestion of any candidate or any authorized committee or

agent thereof;

vi verified certification undey penaltv of u to whether the
expenditure involved the finanging, dissemipation, distribution or

didate or a

¢andidate’s agent or authorized co[nmittee; and

LI

{2) Reports or statements filed under this section shall be filed at the end of the
reporting period (quarterly, pre-election, post-election, semi-annual oy annual)

(See 11 CFR 104.5)) during which any independent expenditure which aggregates
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n excess of $250 is made and in any reporting penod thereafter m which
additional independent expenditures are made.
(b}  Reports of Independent expenditures aggregating $1,000 or more made by any person
after the twentieth day, but more than 24 hours before 12:01 a.m of the day of an election

shallmust be rece]

within 24 hours after such independent expenditure is made, Such repont or statement shall
contain the information required by paragraph (a) of this section indicating whether the

independent expenditure is made in Support of, or in opposition to, a particular candidate. Asd-

David. M. Mason
Chairman
Federal Election Commission

DATED:
BILLING CODE: 6715-01-P




