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SUBJECT: 1996 Committes on Arrangements for the Republican National Convention's
Response to the Proposed Statement of Reasons dated January 27, 2000

On June 25, 1998, the Commission approved the Report of the Audit Division on the
1996 Committee on Amrangements for the Republican National Convention {the “Convention
Committee™) and determined that the Convention Committee and the Republican National
Committes (“"RNC") must repay $1,772,643 to the United States Treasury. Cn September 24,
1998, the Convention Committee submitted legal and factual materials pursuant to 11 C.F.R.
§ 9007.2{c)(2)(i) in an effort to demonstrate that no repayment of a lesser repayment is required
to be paid to the United States Treasury.! On February 24, 1999, the Convention Committee
addressed the Commission in zn oral hearing. '

b

The tepayment determination procedures for convention ﬁnmlcing incorporates by reference the repayment
determination; procedurss for general election financing found at 11 CF.R § 9007(c) through (h), 11 C.E.R.
§ 2008.12{c).
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The draft Statement of Reasons supporting the Post-Administrative Review Repayment
Determination was on the Commission’s Open Session Agenda on January 27, 2000. On the
samne date, the Convention Committee submitted a letter to the Commission commenting on the
findings and determinations in the proposed Statement of Reasons,? At the meeting, the
Commission discussed the issue of whether the Convention Committee’s letter should be
considered by the Commission in making the Post-Administrative Review Repayment
Determination. However, the Commission did not vote on whether the letter should be
considered in making the repayment determination. *

The Office of General Counsel recommends that the Commission disregard the letter
from the Convention Committee in its consideration of the proposed Statement of Reasons,
The Commission’s regulations do not provide that committees may file materials during the
Commission’s consideration of the proposed Statement of Rezsons.* Courts have upheld
Commission decisions not to consider documents that were submitted untimely.

See Carter/Mondale Presidential Committee v. FEC, 775 F.2d 1182, 1184 (D.C. Cir.
1985)(upheld agency’s refusal to reconsider a final repayment determination becanse the issue
was not timely raised). Absent constitutional constraints or exiremely compelling circurstances,
administrative agencies are free to fashion their own procedures, and the court gives great
deference to those procedures, Fermont Yankee Nuclear Power Corp. v, Natural Resources
Defense Counsel, Inc., 435 U.8. 519, 520 (1978).

The Convention Committee waived any issue that was not raised in the factual and legal
materials that were submitted in its administrative review request. 11 C.F.R. § 2007.2(cK2)(i).
Furthermore, in Robertson, the court held that if a committes does not raise issues in a timely

? On January 24, 2000 the Office of General Covmssel provided the Conveantion Cornmmittee with an advance
copy of the draft Statement of Reasons. See 11 CFR. § 3007.1()1).

! The proposad Statement of Reasons was held over for discussion and will be placed on the February 3,
2000 Open Session Agenda.

! At the Commigsion’s meeting on January 27, 2000, 2 question was raised as to whether the Convention
Committee's letter would be included in the administrative record of the Statement of Rensons. The convention
{inancing repayment detemination procedures do not incorporate the genersl election mlas for the administrative
record by reference. Compare 11 CF.R. § $008,12(c) (general election repayment procedures found st 11 C.F.R,
§ 9007.2{(c) thraugh (i)} with 11 CF.R. § 9007.7 (gencral election administrative record). Even if ths general
election vules for the administrative record are incorporaied by refsrence into the convention financing system, the
adsministrative record is limited to docwments and materials that were submitted in a timely fashion in sccordance
with, infer alia, 11 C.FR. §§ 9007.1{c)(responses to &xit conference memoranda) and 9007.2(cX2)(adminiatrative
review requests}. 11 C.F.E. § 9007.7(a).
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fashion, those issues are waived. * Robertson v. FEC, 45 F.3d 486, 490 (.C. Cir 1995)(court
held that petitioner had waived his right to address an issue because he had not raised it until his
oral hearing); see alse Fulani v. FEC, 147 F.3d 924 (D.C. Cir. 1998)}{court ruled that an untimely
appeal of a repayment determination constifutes a waiver). The Convention Committee was
afforded opportunities to submit documents related to the issues raised in the proposed Statement
of Reasons. The Convention Committee submitted a substantial response to the Exit Conference
Memorandum and a six volume administrative review request. In fact, included in the
Convention Committee’s administrative review request were three letters the Convention
Committee attempted to submit in response to the draft Audit Report while it was pending before
the Commission. See Convention Commitiee’s Administrative Review Request, A645 - A654
and A748-750. The Commission voted to disregard each such attempted submission. The
Cenvention Committee’s letter dated January 27, 2000 was submitted cutside the procedure and
time frames established in the Commission’s regulations, and should not be considered by the
Commission.®

In the past, the Commission has chosen not to consider similar submissions from
cotnmittees. In the case of Fulani for President, the Commission denied the Fulani Committes’s
attempt to have additional documentation considered relating to the comumittee’s injtia?
repayment determination, However, with respect to the Pete Wilson for President Committee,
the Commission chose te consider a letter submitted by the committee in response to its proposed
Statement of Reasons. The Wilson Commngittee had fajled to meet a deadline for document
submission imposed by the Office of General Counsel, yet the Commission included the letter in
its censideration of its proposed Statement of Reasons.

The Convention Comunittee submitted factual and legal materials in response to the
Tepayment determination, as permitted by 11 C.F.R. § 9007.2(cH2)(i). Thus, the Convention
Committee had an opportunity to respond in writing to the issues in the Aundit Report. Once the

. In addition, courts have held that parties adversely affected by agency action must caly e afforded notice,

&#n opporiunity for comment, and an explanation of the agency's action. See Goldberg v. Kelly, 397 U.5. 254 {(1970).
The Comemission’s procedures more than provide for a committes's right to be heard by allowing it an opportunity to
respond to the Exit Conference Memorandum, the Repayment Determination, as well as provisions whercby the
comumittee may file 2 petiticn for rehearing er seek judicial review. Therefore, the Commission is not required to
cansider the Convention Committess letter in respense to the proposed Statement of Reasons.

s The Convention Committee filed similar responses earlier in the process where there was no procedurs for

considering its response, and in every instance the Commission refused to consider the documents. For example, on

December 19, 1597, the Convention Committee submitied a Ietter to the Commissioners commeiting oo the findings
in its propesed Audit Report although there is 1o procedure in place for such a submission. The Commission did not
consider the Convention Cornmittes"s letter in that context,

i The Office of General Counsel acknowledges that there may be earlier matters where the Commission
addressed whether or not to consider committes subinissions that were submitted cutside of the Conumnission’s
established regulatory procedures. However, since some past proceedings are not in the Case Management Systemn,
access 1o some information was not attainable,
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Comunission issues its Statement of Reasons for the Repayment Determination following the
administrative review, committees are permitted to file a petition for rehearing in some instances
and to seek judicizl review of the repayment determination. See 26 U.S.C. § 9011(a) and

11 C.F.R. §§ 9007.5 and 9008.14. Delay will be the inevitable result if the Commission
considers responses in addition to those permitted by its regulations, particularly if other
committees seek an opportunity to file similar responses, Therefore, this Office recommends that
the Commission disregard the Convention Committee’s January 27, 2000 Ietter when it considers
the proposed Staternent of Reasons on the Convention Committee and exclude it from the
administrative record of this proceeding,

RECOMMENDATION

The Office of General Counsel recommends that the Commission:

Disregard the January 27, 2000 letter from the counsel for the 1996 Commitiee on
Arrangements for the Republican National Convention when the Commission considers the
proposed Statement of Reasons for the 1996 Committee on Arrangements for the Republican
National Convention and exclude it from the administrative record of this proceeding,



