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SUBJECT:  Dole/Kemp '96, Inc. --Response to the Proposed Statement of Reasons dated
September 13, 2000

The Office of General Counsel prepared a draft Statement of Reasons supporting the
Post-Administrative Review Repayment Determination dated August 18, 2000. The proposead
Statement of Reasons was prepared in response to the Dole/Kemp *96, Inc.’s {the “General
Committee™) request for an administrative review of the Commission’s Repayment
Determination that was issued on June 3, 1999." On September 11, 2000, the Office of General
Counsel provided the General Committes with an advance copy of the proposed Statement of

! On June 3, 1999, the Commission appreved the Report of the Audit Division on the General Commitiee and

determiined that Senater Robert J. Dole, Secretary Jack Eemp, and the General Conwnittee must repay $3, 186,097 o
the United States Treasury. On August 31, 1999, the General Compmittes submitted legal and factual materials
pursuant to 11 C.F.R. § 9007 2(c){(2){i) in an effort to detonstrate that no repayment or a lesser repayment is
required to be paid te the United States Treasory. Oe December 15, 1999, the Genetal Commuttee addressed the
Cormnmission i an oral hearing. The Generel Committee submitted additional documentation on December 22, 1959,
five business days following the hearing.
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Reasons. See 11 CF.R. § 9007.1(e)}(1). On September 13, 2000, the General Committee
subtnitted a letter to the Office of General Counsel presenting additional documentation for the
Commission’s considsration. Attachment 1.

The Office of General Counse] recommends that the Commission disregard the letter and
attached documentation from the General Committee in its consideration of the proposed
Statement of Reasons. The Commission's regulations do not provide that committees may filz
materials during the Commission’s consideration of the proposed Statement of Reasons, When a
committee seeks an administrative review of a repayment determination, the committee may
submit materials within 60 days after receiving the repayment determination. 11 C.FR.

§ 9007 2(c)(2)(i}. If the committee has an oral hearing, the Commission has a pelicy allowing
committees to submit additional information within five days of the oral hearing. Any
information submitted after these time frames is not timely.”

The General Committee submitted factual and legal materials in response to the
repayment determination, as permitted by 11 C.F.R. § 9007.2(c)(2)(i}. The General Committee
also submitted information within five days after the oral hearing. However, the General
Committee’s letter dated September 13, 2000 was submitted outside the procedure and time
frames established in the Commission’s regulations, and should not be considered by the
Commission.

The Commission’s procedures more than provide for a committee’s right to be heard by
allowing it an opportunity to respond to the Repayment Determination, as well as provisions
whereby the committee may file a petition for rehearing or seek judicial review, Once the
Commission issues its Statement of Reasons, committees are permitted to file a petition for
rehearing in some instances and to seek Judicial review of the repayment determination. See
26 U.8.C. § 9011(a) and 11 C.F.R. §§ 9007.5 and 9008.14, The proposed Statement of Reasons
references the Committee’s right te file a petition for rehearing on any Commission repayrnent
determination. 11 C.F.R. § 9007.5(a)1).

In the case of the 1596 Committee on Arrangements for the Republican National
Convention, the Commission denied its attempt to have additional documentation considered
related to a proposed Statement of Reasons under Commission consideration, Similarly, the
Commission denied the Fulani for President Committee’s attempt to have additional
documentation considered relating to the committee’s initial repayment determination.

With respect to the Pete Wilson for President Committee, the Commission chose to
consider a letter submitted by the committee in response to its proposed Statement of Reasons.

: Courts have upheld Commission decisions not to consider matiers that are untimely. In Americans for

fivberison v. Federal Election Commission, the court held thar ifa committes does not raise issues in g tirnely
fashion, those issues are waived. Robermson v FEC, 45 F.3d 486, 490 (D.C. Cir 1985)(court held that petitioner had
waived his right to address an issue because he had not raised it until his oral hearing), see alse Fulant v. FEC, 147
F.3d 924 (D.C. Cir. 1998)(court upheld Comumission’s refusal te consider informatien submitted outside of the
Comrmission’s established time frames).
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The Wilson Committes failed to meet a deadline for document submission imposed by the Office
of General Counsel, yet the Commission included the letter in its consideration of its propased
Statement of Reasons. The Office of General Counsel acknowledges that the Commission has
considered committee submissions that were submitted outside of Commission’s established
regulatory procedures. However, given the regulatory and policy-based time frames, the Office
of General Counsel believes that the better course of action is to reject the General Committee’s
submission and notify Senator Dole of his right to file a petition for rehearing.

Therefore, this Office recommends that the Commission disregard the General
Committee’s September 13, 2000 letter when it considers the proposed Statement of Reasons on
the General Committee and exclude it from the administrative record of this proceeding.

RECOMMENDATIONS
The Office of General Counsel recommends that the Commission:
1. Disregard the September 13, 2000 letter from the counsel for Dole/Kemp 96, Inc.

when the Commission considers the proposed Statement of Reasons for Dole/Kemp *96, Inc. and
exclude it from the administrative record of this proceeding; and

2. Approve the appropriate letter.

Attachment
Letter from Kenneth A. Gross dated September 13, 2000
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15 . Lawrence M. Noble, Esq.
s General Counsel
Qffice of the General Counsel
Federal Election Comrnission
999 E Street, NW

Washington, D.C, 20463
Re: : R ' 1 '
Dear Mr. Noble:

In a leiter, dated September 11, 2000, you provided us with the
Staternent of Reasons for the audit of Dole/Kemp "96, Inc.(*Committee”). In that
Statement of Reasons, you state that the Committee must repay to the U.S, Treasury
$574,158 for non-qualified campaign expenditures representing expenses allegedly
made on behalf of Dole for President, Inc. (“DFP). The amount would not be due if
DFP transferred that amount to the Committee., You ¢laim that “aside from coun-
sel’s assertions, no other evidence was provided to demonstrate that this transfer
occurred.” Statement of Reasons, p. 14. Find enclosed documentation evidencing an
October 7, 1999 nansfer of $574,000 from DFP to the Committee.

Please note that this issue could have been easily resolved, and ina
more timely manner, if we were simply notified about this evidentiary concern.

Rather, we first became aware of it in your letter which we received just two days
ago.

LTPACHES Y "

2 D2

Par® ..



Lawrence M. Noblg, Esq.
September 13, 2000

Page 2
Please call us with any questions or other concerns.
LLP
Attomey for Dole/Kemp '96, Inc.
Enciosures
cc:  The Commissioners
Raobert J. Costa
Reports Analysis
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Certification by Ted Koch
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This certifies that the atached hank statsment reflects an October 7.
1999 transfer of $374,000 fom Dole for President, Inc. io Dole/Kemp ‘06, Inc.
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