BEFORE THE FEDERAL ELECTiON COMMISSION

In the Matter of )
)
Patrick J. Buchanan and )
Buchanan for President, Inc. )
}

RESPONSE TO

NOTICE OF REPAYMENT DETERMINATION

Buchanan for President, Inc. (“the Committee™) has received from the Audit
Division of the Federal Election Commission a second Notice of Repayment Determination and
pursuant to 11 C.F.R. § 9038.2(c)(2), it submits this letter in response.’

The Committee also requests an oral hearing on this matter as permitted by 11
C.F.R. § 9038.2(c)(2)ii).

The Audit Division recommends that the Committee repay $62,116 of the
matching funds paid to the Committee. The Audit Division alleges that these matching funds
were paid in connection with contributions that were “improperly reattributed” to a party other

than the original contributor.’ The Committee does not dispute that it must repay matching funds

' The Committee’s response was originally due on September 27, 1999, The Committee
requested and received an extension until October 12, 1999,

? The remaining $1,634 repayment is sought for matching funds paid in connection with
coniributions that were subsequently refunded to two specific contributors. The Committee does
not understand the basis of this calculation or the rationale for requiring the repayment of only a
portion of the matching funds apparently received in connection with these contributions, The
Audit Division’s calculation appears to be based on its recognition that it has previously reduced
the amounts of matching funds received by the Committee for “projected errors™ based on a
statistical analysis of the Committee’s submissions. The Committee could understand if the
Audit Division determined that no Tepayment was required because the present “errors” fel]
within the number of submission “errors” projected for the original submission. It sees no
rationale for reducing the amount of the repayment by a figure that represents the projected etror

rate that was applied to the initial submissions.
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recerved if the Audit Division can show that particular discrete and identifiable contributions
were mmproperly reattributed.

The Audit Division has not, however, made any such demonstration. Rather, it
has relied upon an investigation of only a smail sample (324) of the universe of reattributed
contributions (7,220}, which amounts to approximately 4%. Its “investigation” of this sample
Jed it to conclude that 31 of the sample items (9.57%) should not have been matched.” It then
“calculated” a repayment amount of $62,116 for non-matchable contributions based on the
projected error rate applied to the total population. {The Committee has not been ahle te locate
in the limited material supplied to it an explanation of the calculation of the repayment amount.)

The Audit Division’s decision to use a “sampling” technique to justify onerous
repayment determinations fails to mest the requirements of due process. The courts have made
clear that sampling comports with due process only int a small number of cases in which it is the
only feasible method of audit and where a full audit would be a practical impossibility.® This is a
stringent test, and nowhere in the Notice of Repayment Determination does the Audit Division
attempt to demonstrate that it meets it.

The cases cited by the Audit Division have upheld the use of statistical sampling
in situations in which the universe of claims to be audited were far in excess of the universe

presented here. In Georgia v, Califane, for exampie, the audited population consisted of “many

* The Audit Division concedes that 10 of the 31 contributions on which its error rate is
based may have been reatiributed to persons who did indeed provide funds to the contributor,
thus making them the owners — in law and equity -- of the amounts attributed to then
Nevertheless, in an extraordinary example of administrative arrogance, the Audit Division has
mcluded these items as errors because lh&mﬂms_sufﬂmunnwummm

10 23Ve IDC money (o he contributors had a donatative intent, although the Audit
Dms:on had no apparent reason to conclude that the:,r lacked such an intent

* See Georgia v, Califano, 446 F. Supp. 404, 409 (N.D. Ga. 1977).




thousands of claims submitted each month by gach state.™ (emphasis added). Similarly, in
Michigan Dept of Educ. v. 1.8, Dep't of Educ..” the U.S. Department of Education was faced
with examining a universe of 66,368 claims, an order of magnitude approximately 10 times the
72207 contributions involved here,

Indeed, in the more analogous context of taxation cases, courts have repeatedly
disapproved the use of statistical sampling, rejecting arguments that complete audits of business
records spanning several years were burdensome, impractical or inconvenient. In Chartair, Ing,
v, State Tax Comm'n, the court appeared 1o disapprove sampling as a matter of faimess, stating
timt an “honest, conscientious taxpayer who maintains comprehensive records as required has a
right to expect that those records will be used in any audit to determine his ultimate tax
liability.”® The court declared that sampling would be warranted only where 2 taxpayer’s
inadequate reécrdkccping made it impossible to conduct a complete audit.’ Similarly, m

wik Airlines v . the court explained that “where, as here, records are readily available

from which the exact amount of tax due can be determined, the estimate procedures adopted by

* 1d, at 4059-10.

® Michigan Dep't of Educ, v. U.S Dep’t of Educ.. 875 F.2d 1196, 1999 (6™ Cir. 1989),

" Repayment Determination at 2. The Commission claims that the audited population
consisted of “7220 matched contributions from all contributors who were associated with any
reattribution submitted for matching.” This is inconsistent with the figure of 7,278 identified as
the audited population in an October 22, 1997 memorandum from Robert ). Costa to Lawrence
M. Noble. Memorandum from Rebert J. Costa to Lawrence M., Noble (Oct. 22, 1997} at 2. Asa
result of this inconsistency, the Committee cannot be sure of exactly how the universe of audited
contributions was defined and why it changed between 1997 and 1999

"411 N.Y.S. 24 41, 43 (N.Y. App. Div 1978).
°Id. at 43,
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the State Tax Commission become arbitrary and capricious and lack a rational basis."'® The

cutcome was the same in Names in the News v. New York State Tax Commissioner.'' The
sampling method employed in Chartair, Mohawk, and Names in the News, calculating the
amount of tax due in a “test period” and extrapolating the test period amount to arrive at an
amount due over a period of years, is an exact analogue to the method used by the FEC. As the
court noted in Allen v, Commn'r of Sqcial Services, for example, acknowledging the holdings in
the tax cases, “[we] perceive[d] no reason to depart from such logic in the [Medicaid) case ...
The mere fact that [the] records are veluminous and that a review thereof would be time-
consuming for the Department does not, in our view, justify the use of the sampling method, ™"
Consequently, the Committee does not agree that sampling, as opposed to a more complete
review, was warranted in its case.

Moreover, in the cases upholding statistical sampling, the courts have made clear
that sampling comports with due process only if the methods used are “valid and reliable,”’® and
the subject of the audit has had & full opportunity to review the methods used ang the records and
information on which the determination has been based. Unfortunately, the Committee has
received so Little information about the method employed by the FEC that the Committee cannot

definitively address either the validity or reliability of the method.'* Yet, even the Committee’s

" 429 N.Y.5.2d 759, 760 (N.Y.App. Div. 1980).
"' 429 N.Y.S. 2d 755 (N.Y.App. Div. 1980),

2500 N.Y.S. 2d 204, 206 (N.Y.App. Div. 1986).

" Webb v. Shalala, 49 F. Supp. 2a 1114, 1124 (N.D, Ark. 1599) {citing Ratanasen v.
California, 11 F.3d 1467, 1472 (9" Cir. 1993) and Michigan Dep’t of Edug., 875 F.2d at 1206),

'* Courts have stated that “the use of statistical sampling and extrapolation” is not fair or
proper where the aggrieved party is not given an “opportunity to rebut” the “determination of
{Continued_..)



preliminary review of Repayment Determination documents raises questions regarding the
validity and reliability of the sampling method."

As an initial matter, the Repayment Determination referred to the method as the
“dollar unit sampling” method." The Committee has received no documentation, such as a

handbook er manual, explaining precisely the “dollar unit sampling™ method."” Consequently,

overpayment.” Webb, 49 F, Supp. 2a at 1123 {quoting l]lmma_Eh_\zﬂgms_umy_Mﬁjﬂ, 675
F.2d 151, 156 (7" Cir. 1982). The Committee has heen effectively deprived of such an
opportunity. The Committee made repeated requests for information and materials related 1o the

Audit Staff"s use of statistical sampling in the Repayment Determination. These requests were
refused.

Then, on Friday, October 8, 1999, counsel for the Committee unexpectedly received a
telephone call from the Commission indicating that some decuments would be provided; the
documents arrived in our office at nearly 4.p.m. The documents were provided by the FEC to
counsel late in the afternoon on the eve of the Columbus Day holiday weekend, oge husiness day
before the Committee’s response to the Repayment Determination was due. The Committee has
not been afforded a sufficient opportunity to closely review these documents, and moreover, has
been deptived of a reasonable opportumty to review the documents with an expert in statistical
sampling, Consequently, the Committes's ability to effectively respond remains severely
limited. For this reason, the Committee requests the opportunity to supplement its response to
the Repayment Determination if necessary, after it has conducted a more thorough review of the
documents.

"> The methodology employed by the FEC to examine reattributed contributions
consisted of a statistical sampling and contributor investigation/survey process that was used to
arrive at an “error rate” of 9.57%, ( 3.69%} for reattributed contributions. The Commission then
extrapolated the “error rate™ to project a $62,116 “doilar value of the errors” for the entire
population of contributions.

le Se¢ Repayment Determination at 7. see also October 22, 1997 Memorandum from
Robert Costa to Lawrence Noble at 2 {explaining that “DUS” was used to select the 325 sample
items), No other materials provided to the Committee make mention of “DUS.”

"7 Indeed, the FEC’s production consisted of two memoranda and 28 SUrvey responses
“related to the sample itemns which were considered [by the FEC] to be improperly reattributed.”
See Letter from Joel J, Roessner, Attorney, FEC to John J, Duffy, Counsel for Buchanan for
President, Inc. (dated Oct. 8, 1939) at 1 (Exhibit A). The FEC continues to refuse to produce any
additional materials related to its communications with contributors on the basis that such
communications are “protected from disclosure.” 1d, The FEC cites no authority for its asserted
protection from disclosure, making it difficult for the Committee to contest the assertion.

(Continued. ..}



the Comrnittee lacks sufficient information to thoroughly evaluate whether such a method is
vaiid and reliable.

Moreover, the sampling error calculated by the FEC casts doubt on the reliability
of its method. The “etror rate™ for reattributed contributions was determined to be 9.57%, with a
sampling error of & 3.69%. This sampling ervor amounts to nearly 33% of the ervor rate. Thus,
¢ven accepting the Audit Division's approach, it is impossible to accept, consistent with the
requirernents of due process, the application of the 9.57% error rate to “'total population™ to
determine the amount of repayment due. At best, the Audit Division can use no more than a
3.88% error figure (9.57% - 3.69%), since this is the largest figure that the Audit Division’s
methods can truly establish.

In addition, the Audit Division has defined “errors” as reattributions by a
contributor to a person who “did not have the right to withdraw funds from the contributor's
bank accounts,” and refused to c_onsider the responses of contributors indicating that the
reattributee gave the contributor the money 1o make the donation,'® This definition flatly
contradicts regulations providing that contributions are matchable if reattributed to persons who
owned the contributed funds who had the requisite donative intent, and highlights the unfaimess

of the Commiission’s determination '?

Nonetheless, the Committes does not concede that such material is “protected from disclosure,”
and renews its request for any documents including memoranda, oral contacts, questionnaires,
etc., that form the basis of the Audit staff’s factual conelusions in the Repayment Determination.
As explained above, the lack of such information severely limits the Committee’s ability to
meaningfuily rebut the Repayment Determination. )

'3 Seg Memorandum from Robert ], Costa, Assistant Staff Director, Audit Division, FEC,
to Lawrence M. Noble, General Counsel, FEC {July 12, 1999} at ],

"% See Repayment Determination at 7 (citations omitted).
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The FEC simply concluded that lack of equitable owmership of a bapk account

precluded a proper reattribution, failing to consider the possibility of equitable ownership of the

funds within the bank account. The Committee’s review of survey responses reveals that 10 of
the 28 “improper” reattributors, more than one-third, reported receiving money from
reattributees, apparently contemporaneously with the reattribution dectsion, 10 justify the
reattribution,*

Stated differently, at least one-third of “improper” attributees were apparently the
equitable owners of the reattributed contribution, The Audit Staff states that there is
“insufficient evidence to verify” whether the reattributees in fact gave money to the
contributors,*' other, of course, than the statements of the respondents, which the Audit Division
is for this limited purpose prepared to ignore or deem unreliable. All of their other statements,
1.&., those that support the Audit Division's position, receive full credit. While the statements af
the contributors may be the only evidence that reattributes gave money to the contributors to
Justify reattributions, there is, on the other hand, ng evidence that they did not. In evidence s in
life, something always prevaiis over nothing.

The “survey™ process used by the FEC 1o “yerify™ errors raises numerous
questions as to validity, reliability, due process and fairness as well. The Committee has been
given only the survey response forms for the contributors whose reattributions were deemed

“improper,” The FEC refuses to provide any further information regarding the additional

® The survey of contributors specifically asked if the contributor had received any money
from the reattributee to make the contribution or reattribution in question. If equitable ownership
of the contribution money is mrelevant, however, the Committee is very curious about why the
FEC asked this question of contributors in the first place.

2 Repayment Determination at 9.
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interviews conducted with these contributors.” As a result, the Committee is effectively
precluded from challenging the determination of error for these contributors.

The survey response of Anna Newton provides an example of why additional
information should be made available to the Committes. Ms. Newton responded that she did not
understand the meaning of “‘reattribution” in the survey.” With no information aside from this,
the Committee can only assume that Ms. Newton’s lack of understanding persisted, rendering
her unable to provide informed responses to the FEC. It is clearly unfair to base an “error”
determination on an uninformed response, yet the FEC did so. Without additional infermation,
the Committee cannot develop a complete understanding of whether the contributors
comprehended the meaning of “reattribution,” and whether a contributor’s lack of knowledge
prompted survey responses that lead to an “errot” determination by the FEC, where in actuality,
the reattribution was proper.

Other survey responses reveal that the Commission’s error determinations are
questionable or simply wrong. For example, Catherine Radecki indicates that her reattributed
contributions were drawn on an escrow or trust account.”® Yet, based on no other information
that the Commitiee is aware of, her attributions were deemed impreper. This determination is
incorrect if Radecki’s account is held in trust for any of the reattributees, but we have no
information about this possibility. For one of James A. Pettit, Jr."s reattributions, he failed to

indicate whether the reattributee had access to his bank account.”® This reattribution was

* See October 8, 1999 Letter from Joel Roessner to John Duffy at 1
“ Survey Response of Anna Newton, LRA #466 at 2 (Exhibit B).
* Survey Response of Catherine Radecki, LRA #466 at 1 (Exhibit C).

23 Survey Response of James A. Pettit, Jr., LRA #466 at 2 (Exhibit D).



summarily desmed improper, when it should pot have been counted since it was unresponsive. ™
John W. Kremet responded that he did not make the reattributions in question, yet his
reattributions wers counted as errors.”” Sheila M. Thomsen’s reattribution to her husband, drawn
on their joint account, was counted as an error.®® But by the FEC"s definition, a reattribution 1o a
person holding a joint account with a contributor is proper. The many erreneocus determinations
revealed by the survey responses indicate that this entire Repayment Determination is rife with
mistakes and cannot stand.

The FEC’s refusal to provide the Committee with more complete information
regarding its sampling method and the “survey™ process prevents the Committee from effectively
challenging the Repayment Determination. Moreover, a determination that employs methods of
questionable validity and reliability, is characterized by the untimely production of relevant
information, the outright refusal to produce such material, and is rife with erTors, violates the

most fundamental principles of due process and faimess and cannot be affirmed by the

Commission.
™,
Respﬂctfully subymnitted,
\ x\
Jobn Jl“Duffy
{Counset for Bu-::ha President, Inc.
2 See Repayment Determination at 3, n.5 {""Sample items for which th 25 No

response, or for which there was an incomplete response to the survey were got treated as
errors.”) (emphasis added),

¥ Survey Response of John W. Kremer, LRA #466 at 2 (Exhibit E).

“8 Survey Response of Sheila M. Thomsen, LRA #466 (Exhibit F).
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FEDERAL ELECTION COMMISSION

WASHINGTON, DO 146}

Cetober 8, 199%

HAND DELIVERY

Iohn J. Duffy, Esquire

Steptoe & Johnson LLP

1330 Connecticut Avenue, NW
Washington, D.C. 20036

Re:  Buchanan for President, Inc. - Repayment Determination (LRA #512)

Dear Mr. Duffy:

. This is in response 1o your letter dated August 24, 1999, received by facsimile
‘trapsmission on August 25, 1999, You requested documents related to the Commission’s

July 13, 1999 determination that your clients, Patrick J. Buchanan and Buchanan for President,
Inc. (collectively, “the Committee™) must repay $63,750 to the United States Treasury.

See 26 U.5.C. § S038(b)X1); 11 C.F.R. § 9038.2(b)(1)ii). Specifically, you requested: 1) a
memorandum dated October 22, 1998 from “Lawrence Noble to Robert Costa referenced in
footnote 2" of Attachment E to the Notice of Repayment Determination; 2) a memorandum dated
April 1, 1999 from the Office of General Counsel 10 Robert J. Costa and 3) “any documents
including memoranda, oral contacts, questionnaires, etc. that form the basis of the Audit Staffs
factual conclusions that certain of the 48 sample items appear to be ‘improperly reattributed.”™
In response to your request, this Office is forwarding the following docurnents:

Foomote 2 of Attachment E to the Notice of Repayment Determination refers to a
memorandum dated October 22, 1997 (not 1998) from Robert J. Costa to Lawrence M, Noble,
rather than from Mr. Noble to Mr. Costa. Since this appears to be the document you are
requesting, a copy of it is enclosed. Also enclosed is a memorandum from Kim-Bright Coleman
1o Robert J. Coxta dated April 1, 1999. This Office has also enclosed copies of the surveys
completed by contributors refated to the sample iterns which were considered to be improperly
reattributed.

This Office is not providing to you copies of reports prepared by our investigators, which
are protected from disclosure. Likewise, communications between the Audit staff and this
Office, to the extent that such communications might be within scope of your inquiry, are not
provided as they are aiso confidential and protected from disclosure. Copies of the contribution
checks or reattribution statements, which should be in the Committee’s records, are not included.

i iy



John ! Duffy. Esquire
Buchanzn for President. Inc. - Repayment Determination (LRA 511

Page 2

If you have any questions, please feel free to contact the attomey assigned to this maner,
Delanie DeWitt Painter, at {202) 694-1650.

Sincerely,

e

Joel J, Roessner
Aftormney
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QUESTIONNAIRE

Anna L. Newton - LRA #466

Documents reviewed by the Federal Election Commission indicate that YOu made
the following contributions to Buchanan for President, [ne. (the “Committee™) during the
1996 presidential primary election campaign, and that all or a portion of these
contributicns were reattributed to the individuals listed below.

Date Amount
03/07/95 %296
05724795 $50
06721795 S150
06721795 $100
07/14/9% $100
09/05/95 $256
11724798 $300
03/28/96 $100

Please answer the questions by checking the appropriate box:

1. I made the contributions listed above,

YES | NO
X

If your answer is no, please list your contributions below by date and amount,

2. The contributions were made by checks drawn on an escrow or trust account.

YES [NO

.




3

-
WM ’

e following amounts of my contributions to the following
als an the following dates:

individ

Name Amount Date Yes No
James Newton $300 12/29/95 A A e
Andrew Newton $100 07/03/96 e A S

If any of the above information is incorrect, please note correctiony,

List any other individual to whom ¥ou reattributed any portion of any contribution and
the amount and date of the reattribution,

Name

Address

Reattribution Date

Amount Reattributed

4,

Please provide the current maiiing address for James Newton,
T- MY EL S Fi BRSs5%

James Newton had the right to withdraw funds from any of your bank accounts,

YES | NO
2
Did James Newton give you any money to make the contribution or reatribution?
YES |[NO

Please provide the current mailing address for Andrew Newton,

g.r.?é Sﬁé{gﬁﬁ BLud,
— EL S e 23907

Anduwthndtherightmwithdrmﬁmdsfmmanyofyuurbankaccuunu.

YES iNO

X

: S




foomrnin

o’

Di Newton give You any money 1o make the sontribution or
( reattribution? *) N5 M
Y ' YES NOQ

Y

AYTACHUENT
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QUESTIONNAIRE

Catherine Radecki - LRA 1464 T

Date Amount
07/11/95 $25
09/14/95 538
11/15/95 520
01/30/96 $25
02/19/96 $1,000
03/12/96 $25

Please answer the questions by checking the appropriate box:

1. [ made the contributions listed aboye,

YES I'NO

™
4

If your answer is no, please list your contributions below by date and arnount.

2. The contributions were made by checks drawn ot an escrow DF trust account.

,—mp{,&...‘
[ ———

YES [ NO
>

3 [ resttributed the following amounts of iy contributions to the following
individunts on the following date:

Name Amount Date Yes No
Jean McMahon 3250 03/25/96 2,
Mary Strain $250 03/25/96 o
Comelius Strain 3250 03/25/96 ra




-

If any of the above information is incorrect, please note carrections.

- List any other individual to whom you reattributed any portion of any contribution and
the amount and date of the reattribution.

Name \\
Address

Reattribution Date T~
Amount Reattributed

4, Please provide the current xilina address for Jean McMahon,
Fl ji
—4%7&5’ 27, f}"’- (L 7T¥3

.

Jean MeMahon had the right to withdraw funds from any of your bank accounts.

YES |NO
2|
Did Jean McMahon give you any money to make the contribution or
reatiribution?
YES |NO
A

5. Please provide the current mailing address for Mary Strain.
(37057 ), Ohyenchr 57

S Ve 57

Maty Strain had the right to withdraw funds from any of your bank accounts.

YES |NO

L —

Did Mary Strain give you any money to make the contribution or reattribution?

YES [NO
fas

6. Please provide the current mailing address for Comnelius Strain,

LTS AR ﬂ/g(&a# ?d/*
-7 ~ T

T

T



-t

Cornelius Strain had the right w0 withdraw funds from any of your bank accounts.

YES | NO
¥
/
Did Cometius Strain give You any money 10 make the contribution or
reattribution?
YES |NO )

7\.’_“
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EXHIBIT D



QUESTIONNAIRE

James A, Pettit, Jr. - LRA #466

Documents reviewed by the Federal Election Commission indicate that you made
the following contributions to Buchanan for President, [ne. (the “Committee™) during the
1996 presidential primary election campaign, and that all or a portion of these
contributions were reattributed o the individuals listed below,

Date Amount

05719795 350

08/30/95 $900

05720195 $100 .
05728796 $200 4':{

Please answer the questions by checking the appropriate box;

1. [ made the contributions listed above.

YES

NQ

74

If your answer is no, please list your contributions below by date and amount,

2. The contributions were made by checks drawn on an escrow or trust account,

[YES | NO
X

3. I restiributed the following amounts of my contributions to the following
individuals on the following date:
Name Axgount Date Yea No
Julia Pentit $200 05/12/95 .
Emily Pettit $250 09/12/95 ey
James Doscher $250 09/12/9% v

If any of the above information is incorrect, please note corrections.

0

gy 8




List any other individual to whom you reartributed any porticn of any contribution and
the amount and date of the reatiribution,

Name / .
Address £ 27 S
Reatiribution Date VAVEN =754
Amount Reattributed ’ Jik

d. Please provide the current mailing address for Julia Pettit.

Julia Pettit had the right to withdraw funds from any of your bank accounts.

MISS sgia AN
97-30 108 Straqt S NO
HCHMOND Hﬁsﬂ.% x‘

Did Julia Pettit give you any money to make the contribution or reattribution?

YES INO

X

5. Pleass provide the current mailing address for Emily Pettit.

97-30 108 Straet

Emnily Pettit had the right (5 SihatiW ot Bty of your bank accounts,

YES [NO

Did Emily Pettit give you eny money to make the contribution or reattribution?

'YES | NO

X |

6. Please provide the current mailing address for James Doscher.

ath
RICHMGND HILL NY') 1419

h'm.h. _ "* .
97588 10 SEISEFEH

2
) i 7 e v



James Doscher had the right to withdraw funds from any of your bank accounrs

YES

NO

A

Did James Doscher give you any money to make the contribution or reattribution?

YES

NO

K

™

419 X
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QUESTIONNAIRE oy

i !

Jobn W. Kremer - LRA #466 T ug
Documents reviewed by the Federal Election Commission indicate that you made
the following contributions to Buchanan for President, Ine. (the “Committes™) during the

1996 praﬁdenﬁdprhnarydmﬁnucmpnimmdthﬂnﬂor:pﬂrﬁanofm
contributions were reattributed fo the individuals listed below,

Date Amount
03731795 $30
06730195 $25
08/14/9% $30
09/26/95 $50
11/17/9%5 75
G1715/96 $50
02/19/96 $50
02/17/96 $112
03/05/96 $100
03/23/96 110
04/25/96 $115
05/13/96 $50
07/08/96 3115
08/06/96 $100

Please answer the questions by checking the appropriate box:
1. I made the contributions listed above.

YES |NO

X

Yo

[f your answer is no, please list your contributions below by date and amount.

2. The contributions were made by checks drawn on an escrow or trust account.
YES |NO
X

o

iy
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3. [ reatmibuted the following amounts of my contributions to the following
individual on the foilowing dates:

Name Amount Date Yes No

| David Kremer $115 09/03/96 X

David Kremer 5100 09/26/96 pad
T

If any of the above information is incorrect, please note corrections.

List any other individual to whom you reatributed any portion of any contribution and
the amount and date of the reattribution.

Name

Address
Reattribution Date
Amount Reattributed

4. Please provide the current mailing address for David Kremer. T

David Kremer had the right to withdraw funds from any of your bank accounts,

YES |NO
X
Did David Kremer give you any moncy to make the contribution or
reaftributions?
YES |NO
X

= PII-E of
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QUESTIONNAIRE

Shella M. Thomsen - LRA #466 ri*gg
Documents reviewed by the Federal Election Commission indicate that you made

the following contributions to Buchanan for President, Inec. (the “Committee™) during the

1396 presidential primary election campaign, and that all or & portion of these

contributions were reattributed to the individuals listed below.

Date Amount

01/30/9% $20 L~

03717793 $250 -

06/27195 $200 e

08721/33 $50 L ;_’

10723795 550 L~

11/02/%5 $25 L A / / 4

11717795 $400 L

01722196 5100 e L) 7 ¢ —

0131756 $50 [~ NN,

02/16/96 $100 . {-ﬂ =

04711796 $1,000 < SATT

09713796 $73 / < /

Vs f g
Please answer the questions by checking the appropriate box; /e cme ¥
fe¢ 233,
1. I made the contributions listed above. . / # o
YES,” [NO
74

If your answer is no, please list Your contributions below by date and amount.

2. The contributions were made by checks drawn on an escrow or trust . account,

YES [NO, -

n.mmm-_&
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3. I reattributed the following

amounts of my contributions to the following

individuals on the following dates:

Name Amount Date Yes No

David J, Thomsen $100 03/20/96
ﬂﬁnm $1,000 06706796

UstanyotherindividnaltaWhomyoumﬂuibut:dm

7
__T/// 7 1f any of the above information is incorrect, please note cormections,
the amount and date of the reattribution.

Name

on of any ¢ontribution and

Address

//'

Reattribution Date

/

Amount Reattributed

4, Please provide the current maﬂ?}addrm for David J. Thomsen.
A 44

e

David J. Thomsen had the right to withdraw
accounts,

7
7
5. Please provide the mailing addrcs/sfd/Davidf Thomsen,
1)

ST
T

funds from any of your bank

YES

7O

[ L2
?ﬂ {ﬂnymoney to make she contribution or
£

i

=

~

David A,
accounts,

the right to withdraw funds any of your bank

YES J -

,/‘"‘,

AN

/i

-

ﬂ
e
e

AV
e



Did David A, Thoms
reaitribution?

en give you any magey 19
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FEDERAL ELECTION COMMISSION

WASHINOTON D1 Nded

October 8, 1999

HAND DELIVERY

John I. Duffy, Esquire

Steptoe & Johnson LLP

1330 Connecticut Avenue, NW
Washington, D.C. 20036

Re:  Buchanan for President, Inc. - Repayment Determination {LRA #512)

Dear Mr. Duffy:

This is in response to your letter dated August 24, 1999, received by facsimile
transmission on August 25, 1999, You requested documents related to the Commission's
July 15, 1999 determination that your clients, Patrick J. Buchanan and Buchanan for President,
Inc. (collectively, “the Committee™) must repay $63,750 to the United States Treasury.
See 26 U.S.C. § 9038(b)1); 11 C.F.R. § 9038.2(b){ 1)(iii). Specificaily, you requested; 1)a
memorandum dated October 22, 1998 from “Lawrence Noble to Robert Costa referenced in
footnote 2" of Attachment E to the Notice of Repayment Determination: 2) a memorandum dated
April 1, 1999 from the Office of Gensral Counsel to Robert I. Costa and 3) “any documents
including memorands, oral contacts. questionnaires, etc. that form the basis of the Audit Staff’s
factual conclusions that certain of the 48 sample items appear 1o be ‘improperly reatiributed.
In response to your request, this Office is forwarding the following documents:

Footnote 2 of Attachment E to the Notice of Repayment Deterrination refers to a
memorandum dated Qctober 22, 1997 (rot 1998} from Robert J. Costa to Lawrence M, Noble,
rather than from Mr. Noble to Mr. Costa, Since this appears to be the document vDu are
requesting, a copy of it is enclosed. Also enclosed is a memorandum from Kim-Bright Coleman
to Robert J. Costa dated April 1, 1999, This Office has also enclosed copies of the surveys
compieted by contributors related to the sample items which were considered to be improperty
reattributed.

This Office is not providing to you copies of reports prepared by our investigators, which
are protected from disclosure. Likewise, communications between the Audit staff and this
Office, to the extent that such communications might be within scope of your inquiry, are not
provided as they are also confidential and protected from disclosure. Copies of the contribution
checks or reattribution statements, which should be in the Committee’s records, are not included.

arncmext 3
Page_ | or_ 7.



John }. Duffy, Esquire

Buchanan for President, Inc. - Repayment Determination (LRA H312}
Page 2

If you have any guestions, please fes! free to contact the attorney assigned to this matter.
Delanie DeWitt Painter, at (202) 694-1650.

Sincerely,

L+ P L
Wﬁﬂﬂ?’
Joel J. Roessner i

Aftorney

ATTA 3
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AGENDA DOCUMEHNT NO. 99-74 REGCI T
FEDPESAL RLECTICA
] SEREE R A
CECRETALIAT
FEDERAL ELECTION COMMISSION Jn 8 2a2Pt'H
WASHINGTOMN, D.C 20463
July 8, 199%

MEMORATRIM AGENDA ITEM

- 1-15-99
TO: The Commission Fﬂr HEEﬂﬂE ﬂl' + —5' '
THROUGH: James A. Pehrkon

Staff Director

FROM: Lawrence M. Noble ufw W" :

General Counsel

Kim Bright-Coleman |M ]

Associate Genera] Counsel

SUBJECT: Alexander for President, Inc., Buchanan for President, Inc.,

Clinton/Gore '%6 Primary Comgmittee, Inc.: Matching Fund Error Rates
(LRA # 559)

The Commission has received information from the Department of Justice
Campaign Finance Task Force concerning potential corporate contributions to Alexander
for President, [nc. (“the Alexander Committee”) and Clinton/Gore *96 Primary
Committee, Inc. (“the Clinton Committee™) that had been matched with federal funds.
Similarly, during the Commission audit of Buchanan for President, Inc. {"the Buchanan
Committee™), the Audit Division discovered certain contributions that possibly should
not have been matched with public funds. These three committees potentiatly owe
repayments for the impermissibly matched contributions. 11 C.ER. § D038.2{b)(1 Kiii);
see 11 C.F.R. §9034.3.' Since these matters address the same issuc of non-matchability,
this Office is presenting them to the Commission at the same time to facilitate
consideration of the poticy questions raised thersin,

! Commission repayment determinations must be made prior to the expiration of the three-year

notification pericd. 26 U.S.C. § 9038¢); 11 C.F.R §9038.2{aX2). For the Alexandsr and Bychanan
Committees, the three-year notification period expires on August i4, 1999, The Clinton Committes's
three-year notification period expires on August 28, 1999,

lTTEGHH;ﬂ'L' L—!
Page ___ {  of Gl




Memaorandum 1o the Commission
Matching Fund Error Rates
{LRA # 350

Page 2

The issue arises as to what amount should be repaid for matched contributions
later determined to be non-matchable, and specificaily, whether the repayment amounts
should account for a sampling error rate that was applied to the committees’ submissions
for public funds. When examining publicly-funded committess’ non«threshold matching
fund requests, the Commission may use sampling to test the matchability of
contributions. 11 C.F.R. § 9036.4(b). Through a sampling technique, the Commission
determines the petcentage of a given batch of contributions is non-matchable due to
problems evident on the face of the checks {e.g., corporate checks). See 1] C.F.R.

§ 9036.4(b)(2). This error rate then dictates the size of the matching fund payment, /d.
If no errors in a sample are discovered, 100% of the matchable submission amount is
paid. Jd If errors are found, then the total amount paid on the submission is reduced by
the appropriate error rate percentage. See id.

The matching fund error rate is also relevant in the context of making corrections
for impermissibly matched public funds. Historically, the Audit Division has applied the
error rate from the matching funds submission in instances involving matched checks that
are rejected for insufficient funds. Cf 11 CF.R, § 9036.4(cX1) (an adjustment to
matching fund paytnents is made when a committee notifies the Commission that a check
submitted for matching was returned for insufficient funds in the contributor’s account).
In these cases, the Audit Division prepares a worksheet that sumumarizes the amount of
the error rate and applies this error rate against the “NSF ltemns." See Attachment |

The Audit Division has recommended that in the current situation involving the
Alexander and Clinton Committees that the Commission continue to apply the error rate
percentage to the repayments for non-matchable contributions consistent with the
treatment of the insufficient funds checks. Attachment 2. According to the Audit
- Division, this approach is consistent with precedent and is administratively convenient
since the error rate is applied to every contribution and does not require “the search of
what may be voluminous and obsolete files for each and every transaction to make a
determination whether it would have been matched as originally submitted.”?

However, there have been occasions in the past where the Commission received
repaytnents from committees for impermissibly matched public funds where no error rate
has been applied. In these cases, involving sua sponte petitions from committees, the
committees sent in repayment checks and did not apply the error rates to their
repayments. The distinctive treatment of these funds can be explained by the fact that the
committees were the parties sending in the checks, and in all likelihood, a matching fund

2 With respect to capruring 100% of the repayments {i.e., not applying an error rate), the Audit

Division describes this approach as “thegretically purer,” but “practicaily far more difficult" to administer
since it may requirs the review of sach contribution 1o determine whether it would have been matched.
Attachment 2 at 2,

et S
Pege ._..L_ of _ 9,

—_—



Memorandum 1o the Commissicn
Marching Fund Error Bates
(LRA # 555)

Page 3

error percentage would have been applied if the Commission were the party taking the
action.’

The Office of General Counsel concurs with the Audit Division approach to apply
the error rate percentage 1o the repayments at issus with the Alexander and Clinton
Committees. The error rate reflacts the actual amount that was matched and therefore,
provides a more accurate calculation of the amount that should be repaid for non-
matchable contributions. Cf. Kennedy for President v. FEC, 734 F.2d 1538, 1563 (D.C.
Cir. 1984) (Commission has the responsibility to devise a “reasonable method for
derermining the extent 10 which matching funds, rather than private contributions, were
used for unqualified purposes™ when seeking repayments). Moreover, it has been the
Commission’s practice to apply this error rate percentage in most cases, and therefore, the
Commission should continue to follow its precedent. In the Alexander case, since there
Were no errors in the Alexander matching fund submission, no error rate exists for
application 1o a potential repayment. However, an error rate is recommended for
application with the Clinton Committes since errors were detected in the original
matching fund submissions.

The Audit Division makes a separate recommendation with respect 10 the
Buchanan Committee since a sample projection was used to determine the dollar value of
the cantributions that were non-matchable. Attachment 2 at 2. According to the Audit
Division, in the absence of a discrate listing of non-matchabie contributions, the need 1o
apply a matching fund error rate is obviated. J&. This Office concurs with the Audit
Division since the sampling error rate is already calculated into the equation in instances
where the non-matchable contributions are arrived at through a sampling process.

cO ND N

The Office of General Counsel recommends that the Commission apply an error
rate percentage when caiculating potential repayments for non-matchable contributions
for Alexander for President, Inc. and Clinton/Gore "96 Primary Committee, Inc., but to
not apply this error rate percentage to Buchanan for President, Inc.

At &n *
1. Summary of Submission Resuits of Review (sample).
2. Memorandum to Office of General Counsel from Audit Division, June 4, 1999,

’ Theoreticailty, once the Commission receives thage types of sua sponte fepaymeants, it could rebate

t¢ the commiittes an amount that would consticute the error rage percentage. However, the Commission
rebates have not been processed becavse they would normally constitute de minimis amounts and were not
requested by the commitiees. In the funure, this procedurs could change to conform o the treatment of the

NSE checks.
Amr Lok Lf
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SUMMNARY OF SUBMYBSION
RARESULTS OF REVIEW

Cosmittees Dole Yor Prasident, Inc. Submission ¥Nor 11
Date Submittsds May I, 1396 Resulmisnion No.1

The matching fund submigsion identifisd above has bewn reviewed in
accordance with the Ccemisslion’s review procedures. The regulis of
the reviev are sumarized below. For a thorough explanation of the
Commiazion’s Policy on the exceptions noted, ces the Commission’s
Guideline for Presentation in Good order, Chapter V “"Standard
Exception Codes for Review of Matching Fund Submissions.*
Furthermore, requirapents for zesukmission of rejected contributions
are also contained in Chapter V.

Exception Subcategory Amcunt Error
Code Number Rejected Percentage
A
B
c
D —1 32,877.45 . 4%
E
¥
I
J

TOTAL £5,354.97 . 8%

As a result of this review, the final amount shown on the following

page will be certified to the Eecretary of the Tresasury.
» . & * * » »




)

(

I am reaquesting the identification of the rejected contributions
supporting the amounts noted above. I agres that this precludes the
resubmission of the submission in its entirety and limits re-
submigsion by the Committee to only the {dentified items. Further,
payment is limited to golely the matchabls face value of each
resubmitted contribution which has besn correctad.

Bubmission No.
{S8ignature o Candidate or Designee)

Amount Requeasted: Date:
Name of Committes:

AMACH iy | _Ll‘___:_“ .
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SUMMARY OF SUBMISEION
RESULTE OF REVIEW

COMMITIEE: Dole For President, Inc.
SURMISEION MO.: 11

AMOUNT REQUESTBD: $669,371.81 NSF PREVIOOSLY
MATCEED: § 3,B45.56
{see 1I below)
ADJUSTED AMOUNT: $669,371.81 REFUNDED CONTRIBUTIONS
{See I. balow) PREVIQUSLY MATCHED
{sea ITI below) =0~
REJECTED AMOUNT: § 5,354.97 OTHER ADJUSTMENT
{sea IV below) =-0=-
CERTIFIABLE PER FINAL AMOUNT
REVIEW: $664,016.84 CERTIFIED: $660,1567.28

I. The original amcunt requested by this Submission was adjusted

pricr to ths review in the amount of §-0- for the following
reason(s)i

{ ) WSF Items included in the Submiasion
{ } Mathasatical 2rrora

( )| Other:

ATTacHirNy Y

Mm



()

II.

IIX.

{ x

{

)

Tha BEF Adjustment shown on tha SUNMATY was made with
respact to contributions matched in previcus submis-
aions. Each NEF item was adjuated in accordance
with the percentage of the amount certified for

payment forx the submission. Pollowing is a breakdown
of the NSF Adjustment:

Bu:::;:iun Ancunt ‘fi Adjusted
NEY E-EE; ad Anount
2 [ . .5% 3 463,14
4 5 55.00 99.56% 8 54.78
5 § 500.00 99.6% 5§ 4598.00
7 $ 908.00 59.2% 5 900.7¢
8 $ 418.00 99.2% S &14.68
] $1176.00 100 % $1176.00
10 $§ 30.00 39.2% 5 29.76
11 $ 315.00 99.2% § 312.48

The adjustment for refunded contributions matched in
previous sulmissions is calculated in the sama manner
as the NST AMjustnent above:

Submiasicn Amount % Adjustad
Number Refunded Items  Certified  _Amoupt
Other Adjustwents

TOTAL P.0S

ATTACLen
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FEQERAL ELECTION COMMISSION
WASHINGTON DT 20dnt ' )

June 4, 1999

TO: LAWRENCE M. NOBLE
GENERAL COUNSEL

KIM BRIGHT-COLEMAN
ASSOCIATE GENERAL COUNSEL
PUBLIC FINANCING, ETHICS, AND
SPECTAL PROJECTS SECTI

THROUGH: JAMES A. PEHRKO
STAFF DIRECTOR.

FROM: ROBERT J. COSTA M
ASSISTANT STAFF DI e}
AUDIT DIVISION

SUBJECT: RECOVERY OF MATCHING FUNDS FOR NON-MATCHABLE
CONTRIBUTIONS

On May 27,1999, a meeting was held between members of my staff and staff
members from the Public Financing, Ethics, and Special Projects Section of your Office.
The discussion revolved around how the repayment should be calculated in 2 case where
contributions that were initially submitted for matching and, for reasons that were not
apparent when they were submitted, are later found to be unmatchable. One example of
such a situation are comtributions in the name of another.

Firat, it is necessary to examine what our sample evaluation of a matching fund
submission cstimates, The percentages derived from the sample are an estimate of the
number of matchable dollars in the submission. If the projection shows that the error rate
is 3%, it suggests that 3% of the dollars are not matchable while 97% of the doilars are
matchable. When we pay the candidate 97% of the dollars he requested, we are maiching
100% of the matchable dollars and 0% of the non-matchable. Of course this is all subject
to the stated confidence levels and sampling errors irnplicit in any statistical analysis,
Thisanalysisi:nutﬂuumeuuyingmatwemmmhjngﬂ%nfmh dollar, even
though it produces the same matching fund dollar amount.

ATTAGHMENT _ 4

Paga ______8__ 5 ._.__61_. o




When it is necessary to recover matching funds because it is learned that some of
the contributions are not matchable for reasons that were not apparent when they were
submirted, were later refunded, or were rejected by the contributar’s bank, there are nwo
possible calculations that can be done. The first involves examining each contribution in
question and determining if it would have been determined to be matchable if it had been
reviewed in the matching fund review process. If the answer is yes, then the entire
amount of the contribution wouild be recovered. It is assumed that, in the example above,
it was among the 97% that was matched 100%. If it would have been rejected in the
submission review process, for example a contribution that was reimbursed by another
persor, not apparent from the documents submirted for matching, and was not signed by
the listed contributor, a situation that was apparent as submitted, it is assumed to have
been among the 3% that was not matched at all and no recovery is due.

The other option is to 2ssume that the subrnission error rate should be applied to
all contributions without the need to examine each one. Implieit in this procedure is the
assumption that the rate of matchability in the target contributions as originally submitted
is the same as the matching fund submission as a whole, Thus, if there is $10,000 in
conwributions in question, and the match rate is 97%, the Commission would make a
demand for $9,700.

In the past the second altemative has been foltowed. Although it may be
theoretically purer to follow the first alternative, it is practically far more difficult. It
requires the search of what may be voluminous and obsolete files for each and every
transaction to make a determination whether it would have been matched as originally
submitted. The other procedure is far more efficient and is not likely to produce a
materially different result. Therefore, the Audit Division will continue 1o apply the
pro¢edure that has been followed in the past.

One exception to the general procedure is the case of the Buchanan "96
Committee. In that case, the dollar value of the contributions that were later discovered
to be non-matchabie is itself a sample projection. It was necessary 10 define a sample
error to exclude any contribution that would not have been matched as originally
submitted. It is our opinion that to do otherwise could have caused a material over
statement of the problem. However, that also obviates the need to make a further
adjustnent for submission error rates as would have been done if a discrese listing of
transactions were available. We do not believe that this approach in this unique situation
is a disparate treatment, but reflects the need 1o adapt our methodology to the situation at
hand. We are getting to the same place by a different route, since our CUSIOmAry route is
blocked.

Should you have any questions please contact Ray Lisi or Joe Stoltz.

ATTACHUE R ] “
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FEDERAL ELECTION COMMISSION

A L S L T R N Y M

February 16, 2000

HAND DELIVERY

Rhonda M. Rivens, Esq.

Steptoe & Johnson

1330 Connecticut Averue, N W

Washingten, D.C. 20036-1795 _
Re:  Request for Documents - Buchanan for
Presidem Commuttee, Inc. (LRA #512)

Dear Ms. Rivens:

This is in response to your letter to Kim Leslie Bright dated February 7, 2000, in which
you requested certain documents. You state that these materials will enable vou and your
statistical expert to better prepare for the oral hearing on behalf of your chents, Patrick Buchanan
and the Buchanar for President Committee, [nc. {the “Committee™), pursuantto 11 CF.R.

§ 9038 .2(c)(2)(ii), scheduled for March 1, 2000. Specifically, you requested:

1} the database containing the population of 7220 observations: 2) the database
ot spreadsheet of sample results containing 325 observations, corresponding to
that discussed in {the Notice of Repayment Determination} Attachment E, page 4
of 7, 3} the basis for the calculation of the 3. 69% margin of error referenced in
Attachument E, page 2 of 7, and, 4) an explanation for sach of the exclusions from
the sample of 325 observations that are noted in Attachment E at page 4 of 7,
similar to what is provided at pages 5-7 of Attachment E.

Materials responsive to your request are enclosed, including a computer diskette
containing the information requested in item |

Sincerety, ' |
v Kb O faullen

Delanie DeWitt Painter

Attorney

Enciosure

ATTACHMENT 5
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