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committee? If so, do these regulations need to be modified to fully implement Citizens
United or do the current regulations continue to satisfy the Act in identifying the line
between conduct that is permissible and that which is not? On the other hand, if the basis
for this regulation is the Act’s prohibition on corporate and labor organization

contributions, given that Citizens United left undisturbed the prohibition on contributions

by corporations and labor organizations, should the Commission revise 11 CFR 114.2(f)?

IV. Proposed 11 CFR 114.3 — Disbursements for communications to the restricted

class by corporations and labor organizations in connection with a Federal election

Current 11 CFR 114.3 implements certain statutory exceptions to the general ban
on contributions and expenditures by corporations and labor organizations. Before

Citizens United, corporations and labor organizations could make communications

containing express advocacy only to their restricted class. 2 U.S.C. 441b(a) and
(b)(2)(A). Section 114.3 implements these provisions of the Act, and sets out the
requirements and restrictions on those communications to the restricted class, including
publications; candidate and party appearances; phone banks; and voter registration and
GOTYV drives.

The Commission’s current regulations at 11 CFR 114.4 set out the restrictions and
prohibitions for communications by corporations and labor organizations beyond the
restricted class, both to employees outside the restricted class, and to the general public.

Citizens United held, consistent with the First Amendment, that corporations and labor

organizations may not be prohibited from making independent expenditures beyond the
restricted class. However, the Act exempts communications made by corporations and

labor organizations to their restricted class from the definition of expenditure, whether or
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not they contain express advocacy, and, as discussed in greater detail below, establishes
different reporting requirements for these communications in 2 U.S.C. 431(9)(B)(iii).
Because of this statutory distinction between express advocacy communications to the
restricted class and express advocacy communications made beyond the restricted class,
the Commission proposes to maintain the current structure in which 11 CFR 114.3
addresses disbursements for communications made to the restricted class, and 11 CFR
114.4 addresses disbursements for communications made to those outside the restricted
class, with certain proposed changes discussed below. The Commission requests
comment on this approach. Would combining 11 CFR 114.3 and 114.4 be more readily
understandable to the public now that corporations and labor organizations can make
express advocacy communications beyond the restricted class? Should the Commission
maintain the separate regulations as they are now, or divide them in a different way?

A, 11 CFR 114.3(a) — General provisions on communications to the restricted class

in connection with a Federal election

The Commission does not propose any changes to 11 CFR 114.3(a). That
provision states that corporations and labor organizations may communicate on any
subject with their restricted class, including communications containing express
advocacy. Section 114.3(a) also states that corporations and labor organizations may
coordinate their activities under section 114.3 with candidates and political committees,
but only to the extent permitted by section 114.3. For example, under paragraph (c)(2),
corporations and labor organizations may coordinate with a candidate in planning a

candidate appearance before members of the restricted class. Paragraph (c)(4), however,
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prohibits corporations and labor organizations from coordinating voter registration and
GOTYV drives with candidates, candidates’ committees, or political parties.

B. 11 CFR 114.3(b) — Reporting of express advocacy communications

1. Reporting of express advocacy communications solely to the restricted class

The proposed rules would not change the requirement, currently at 11 CFR
114.3(b), that corporations and labor organizations report disbursements for
communications containing express advocacy made to the restricted class in accordance
with 11 CFR 100.134 and 104.6. The Act exempts express advocacy communications
made by corporations and labor organizations to their restricted class from the definition
of “expenditure.” 2 U.S.C. 431(9)(B)(iii). However, the Act requires that corporations
and labor organizations that make disbursements for express advocacy communications
to the restricted class in excess of $2,000 for any election file quarterly reports in an
election year and pre-election reports for any general election. 2 U.S.C. 431(9)(B)(i1);
434(a)(4)(A)(1) and (ii). This statutory requirement is implemented in the Commission
regulations at current 11 CFR 100.134(a), 104.6(a), and 114.3(b).

2. Reporting of express advocacy communications beyond the restricted class

As discussed in Section VI below, proposed 11 CFR 114.16(b) would require
corporations and labor organizations that choose to make independent expenditures for
communications to persons beyond the restricted class to report these independent
expenditures under 2 U.S.C. 434(c). This provision requires that “every person (other
than a political committee) who makes independent expenditures in an aggregate amount
or value in excess of $250 during a calendar year” report such expenditures to the

Commission. Thus, under 2 U.S.C. 434(c), corporations and labor organizations that
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make such independent expenditures must now file a report in the first reporting period in
which independent expenditures exceed the $250 reporting threshold and in any
succeeding reporting period during the same calendar year during which the corporation
or labor organization makes additional independent expenditures of any amount. These
reports must disclose the identity of any person who receives any disbursement during
the reporting period in an aggregate amount greater than $200 during the calendar year in
connection with an independent expenditure made by the corporation or labor
organization. The reports must also disclose, among other things, certain contributions
received by the person making the independent expenditure, the date, amount, and
purpose of the independent expenditure, a statement indicating whether the independent
expenditure is in support of, or in opposition to a candidate, and a certification that the
independent expenditure is not made in cooperation, consultation, or concert with, or at
the request of, any candidate, or any authorized committee or agent of such committee.

2 U.S.C. 434(c). Therefore, after Citizens United, corporations and labor organizations

must report independent expenditures made beyond the restricted class once the $250 per
year threshold is met, and must report express advocacy communications to the restricted
class once the $2,000 per election threshold is met.

The Commission does not propose to change the language of the reporting

requirements at current 11 CFR 114.3(b) because Citizens United did not affect the

provision of the Act at 2 U.S.C. 431(9)(B)(iii) that exempts express advocacy
communications to the restricted class from the definition of “expenditure” and

establishes the reporting requirement for such communications. Therefore, the

31



10

11

12

13

14

15

16

17

18

19

20

21

22

Draft B

Commission may not need to change its reporting regulations under that statutory
provision. The Commission requests comment on this approach.

3. Reporting of express advocacy communications both to the restricted class and

outside the restricted class

The Commission seeks comment on how spending for communications by a
corporation or labor organization directed both to the restricted class and outside the
restricted class should be reported. 1f a corporation or labor organization makes a single
disbursement for a communication containing express advocacy that is made both to the
general public, which is an independent expenditure, and the restricted class, which is
exempt from the definition of expenditure, should the corporation or labor organization
allocate the expense between the cost of the communication made to the restricted class
and the cost of the communication made beyond the restricted class and report the
allocated expenses separately under the two reporting regimes? How would costs be
allocated for a broadcast communication, such as a television advertisement, that is not
specifically directed at identifiable members of the restricted class? Alternatively, would
the fact that the communication went beyond the restricted class mean that the entire
disbursement is an independent expenditure, and therefore must be reported only under
the independent expenditure reporting regime? For items like bumper stickers and T-
shirts, when a corporation or labor organization pays for the items and distributes them to
members of the restricted class, does the fact that they can be seen beyond the restricted
class transform their classification? Given that the statutory provision has not changed, is

there a better way to reconcile the two reporting regimes for disbursements for

32



Draft B

1 communications containing express advocacy made to the restricted class and
2 independent expenditures for communications made to those outside the restricted class?

3 C. 11 CFR 114.3(c)(1) and (2) — Publications and candidate appearances

4 Section 114.3(¢) governs several of the types of communications that may be
5 made to the restricted class: publications; candidate and party appearances; phone banks;
6  and voter registration and get-out-the-vote (“GOTV”) drives, and sets forth certain
7  requirements and restrictions that apply to each. Paragraph (c)(1) states that a
8  corporation or labor organization may distribute printed materials expressly advocating
9  the election or defeat of a clearly identified candidate or candidates of a political party to
10 its restricted class, provided that certain requirements and restrictions are met. The
11  provision requires that the material be produced at the expense of the corporation or labor
12 organization, reflect the views of the corporation or the labor organization, and may not
13 be arepublication or reproduction of campaign materials prepared by the candidate,
14  candidate’s committee, or candidate’s authorized agents.
15 Paragraph (c)(2) permits corporations and labor organizations to invite a
16  candidate, candidate’s representative, or party representative to address the restricted
17  class at meetings, conventions, and other functions of the corporation or labor
18  organization. Section 114.3(c)(2) currently permits the candidate, candidate’s
19  representative, or party representative to ask for and accept contributions to his or her
20  campaign or party, and to ask that contributions to the corporation or labor organization’s
21  separate segregated fund be designated for his or her campaign or party. Paragraph (c)(2)

22  prohibits officers, directors, or other representatives of the corporation or labor
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1 organization from collecting contributions on behalf of the candidate or party committee.
2 Finally, the provision addresses news media coverage of these appearances.

3 The Commission does not propose to change the provisions of 11 CFR

4  114.3(c)(1) and (2).

5 D. 11 CFR 114.3(c)(3) — Phone banks

6 Section 114.3(c)(3) specifically permits corporations and labor organizations to

7  establish and operate phone banks to urge members of their restricted class to register

8 and/or vote for a particular candidate or candidates, or to register with a particular

9  political party. Because corporations and labor organizations may continue to establish
10 and operate such phone banks, the Commission does not propose to change this

11  provision. However, because Citizens United struck down the prohibition on express

12 advocacy communications by corporations and labor organizations beyond the restricted
13 class, is it still necessary to have a separate provision expressly permitting corporations
14  and labor organizations to use phone banks to urge members of the restricted class to

15  register or vote for a particular candidate or candidates? Are there any costs associated
16  with a phone bank that lack a sufficient nexus to the communicative activity such that
17  they should continue to be prohibited as non-communicative expenditures? The

18  Commission requests comments on whether to remove paragraph (c)(3) from section

19  114.3.

20 E. Proposed 11 CFR 114.3(c)(4) — Voter registration and get-out-the-vote drives

21 Current 11 CFR 114.3(c)(4) permits a corporation or a labor organization to
22 conduct voter registration and GOTYV drives “aimed at its restricted class.” It states that

23 voter registration and GOTV drives include providing transportation to the place of
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registration and to the polls. The current provision further permits such drives to include
communications containing express advocacy, “such as urging individuals to register
with a particular political party or to vote for a particular candidate.” 11 CFR
114.3(c)(4). The current provision prohibits corporations and labor organizations from
withholding or refusing to give information and other assistance regarding registering or
voting “‘on the basis of support for or opposition to particular candidates, or a particular
political party.” Id.

The Commission is proposing two alternatives to revise paragraph (c)(4). Both
alternatives would make a technical change to remove the language stating that urging
individuals to register with a given party constitutes express advocacy because such
language may, but does not necessarily, involve expressly advocating the election or
defeat of one or more clearly identified candidates. Alternative A would also remove the
existing requirement that corporations or labor organizations not withhold or refuse to
give information or other assistance on the basis of support for, or opposition to,
particular candidates or a particular political party, but maintain the exemption from the
definition of “contribution or expenditure” under 2 U.S.C. 441b(b)(2)(B) for voter
registration and GOTYV drives that meet that requirement. Alternative B would not make
any changes to current 11 CFR 114.3(c)(4) except the technical change. The
Commission invites comment on which, if either, of the two proposals better complies

with Citizens United and why.
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1 Alternative A — Remove requirement that corporations and labor organizations
2 not withhold or refuse to provide assistance on the basis of support for, or

3 opposition to, particular candidates or a particular party

4 This alternative would remove the prohibition on withholding or refusing to

5  provide information or other assistance regarding registering or voting based on support
6  for or opposition to particular candidates, or a particular party. Instead, Alternative A

7  would only prohibit corporations and labor organizations from conducting voter

8  registration or GOTV drives and that are coordinated with a candidate or political party.
9  Asdiscussed in Section III.A above, one approach to revising the Commission’s

10 regulations to comply with the decision in Citizens United would be to eliminate the

11  existing broad prohibition on corporate and labor organization expenditures, and instead
12 prohibit only those expenditures that are coordinated with a candidate or a political party
13  committee and coordinated communications. Similarly, Alternative A would permit

14  corporations and labor organizations to conduct voter registration and GOTV drives

15  without restriction, so long as they were not coordinated with a candidate or political

16  party.

17 Alternative A would, however, maintain the statutory exception to the definition
18  of “contribution or expenditure” for nonpartisan voter registration and GOTV drives. See
19 2 U.S.C. 441b(b)(2)(B). Thus, Alternative A would state that disbursements for voter

20  registration and GOTV drives are not contributions or expenditures if the drive is

21  conducted in such a manner that the corporation or labor organization does not withhold
22 or refuse to provide information or other assistance regarding registering or voting on the

23 basis of support for or opposition to particular candidates or a particular political party.
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The Commission requests comment on this proposal. Does Alternative A

appropriately comply with Citizens United? Does the proposal eliminate too much or too

little in implementing the remaining prohibitions on corporate and labor organization
expenditures?

Additionally, corporations and labor organizations are not currently required to
report certain expenditures, such as driver salaries and the cost of fuel, because they are
neither communications containing express advocacy nor electioneering communications.
Is this consistent with the uniform treatment of all expenditures under Alternative A?
Should this reporting regime inform the Commission’s choice of alternatives for
amending section 114.4?

In WRTL II the Court explained that “‘First Amendment freedoms need breathing

space to survive.”” WRTL II, at 468-469, 127 S.Ct. 2652 (quoting NAACP v. Button,

371 U.S. 415, 433, (1963)). In Citizens United, the Court rejected an interpretation of the
law that required an “intricate case-by-case determination” to verify whether political
speech is banned, given that a corporation has a constitutional right to speak. 130 S.Ct. at
892. By not weighing the expressive elements of expenditures, does Alternative A avoid
the need for intricate case-by-case determinations?

Alternative B — Retain existing regulation at 11 CFR 114.3(c)(4)

Alternative B would make no changes to the existing regulation at 11 CFR
114.3(c)(4) other than the technical change discussed above. As discussed in Section
III.A above, one alternative for revising the Commission’s regulations to comply with the

decision in Citizens United would be to specifically exclude expenditures for

communications from the broader prohibition on expenditures, while still prohibiting
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corporate and labor organization expenditures such as in-kind contributions, coordinated
expenditures, or expenditures that do not involve communications. Like proposed
Alternative B for 11 CFR 114.2(b)(2)(i), Alternative B for 11 CFR 114.3(c)(4) would
also distinguish between speech and non-speech activity.

In promulgating the current regulation at 11 CFR 114.3(c)(4), the Commission
distinguished between the “‘pure speech’ aspects of the drives [that] may be partisan,”
and the non-speech activity aspects of the drives, which “must be conducted in a
nonpartisan manner.” Explanation and Justification for Final Rules on Part 114,

H.R. DOC. NO. 95-44, at 105 (1977) (1977 E&J’). The Commission’s implementation
of the nonpartisan requirement of 2 U.S.C. 441b(b)(2)(B) reflects this distinction between
“pure speech” and non-speech elements of voter registration and GOTV drives.

Because Alternative B takes the approach that Citizens United did not overturn the

prohibition on corporate and labor organization expenditures that do not involve political
speech, under Alternative B the Commission would still be obligated to regulate the
nonspeech aspects of voter registration and GOTV drives in order to implement

2 U.S.C. 441b. Alternative B reflects the principle that, as the Supreme Court has
articulated, “[i]t is possible to find some kernel of expression in almost every activity a
person undertakes . . . but such a kernel is not sufficient to bring the activity within the

protection of the First Amendment.” Dallas v. Stanglin, 490 U.S. 19, 25 (1989). These

expenses might include the driver’s salary, vehicle rental, and fuel, and travel, lodging,
and food costs if workers on the drive were brought in from other locations to participate

in the voter registration or GOTV drive.
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In Alternative B, as in Alternative A, a corporation or labor organization would

continue to be able to make voter registration or GOTV communications, including

express advocacy, to the restricted class under 11 CFR 114.3(¢)(4). Furthermore, as in
Alternative A, in Alternative B voter registration and GOTV drives conducted in
accordance with proposed 11 CFR 114.3(c)(4) would remain exempt from the definition
of “expenditure” under 2 U.S.C. 441b(b)(2)(B). However, under Alternative B,
corporations and labor organizations would remain prohibited from engaging in non-

communicative activities related to voter registration and GOTV drives other than those

conducted in accordance with proposed 11 CFR 114.3(c)(4).
The Commission requests comments on this approach. Is Alternative B consistent

with the holdings in Citizens United and Buckley? Is it appropriate to interpret these

holdings as related to speech and therefore not to extend these holdings to these types of
conduct? Alternatively, do all aspects of voter registration and GOTV drives possess
inherently communicative qualities that would not warrant a lower standard of
constitutional scrutiny? The Commission seeks comment on where voter registration and
GOTYV drives fall on the spectrum ranging from speech to conduct. Are these activities
“imbued with elements of communication’?

V. Proposed 11 CFR 114.4 — Disbursements for communications by corporations

and labor organizations bevond the restricted class in connection with a Federal election

Current 11 CFR 114.4 sets out a number of exceptions to the prohibitions on
corporations and labor organizations making expenditures. The regulation permits
certain communications and activities directed beyond the restricted class, both to

employees outside the restricted class and the general public. This section also permits
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certain communications made to those outside the restricted class to be coordinated, to a
limited extent, with candidates. Specifically, section 114.4(b) covers candidate and party
appearances on corporate or labor organization premises or at a meeting, convention, or
other function that are attended by employees beyond the restricted class. Section
114.4(c) identifies the types of communications that may be made to the general public,
namely: (1) voter registration and voting communications; (2) official registration and
voting information; (3) voting records; (4) voter guides; (5) endorsements; (6) candidate
appearances on educational institution premises; and (7) electioneering communications,
and the relevant requirements and restrictions that apply to each. The proposed changes
to 11 CFR 114.4 would eliminate the prohibition on express advocacy communications
made beyond the restricted class, but would maintain the restrictions on coordination
with candidates and political parties in communications beyond the restricted class.

A. Proposed 11 CFR 114.4(a) — General

Current 11 CFR 114.4(a) states that any communications that a corporation or
labor organization may make to the general public may also be made to the restricted
class, and to employees outside the restricted class. Paragraph (a) also sets out the
structure of the rest of section 114.4. Finally, paragraph (a) indicates that
communications described in section 114.4 may be coordinated with candidates and
political committees only to the extent permitted in section 114.4. The Commission is
proposing minor changes to the wording of paragraph (a) to clarify the meaning of the

provisions.
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B. Proposed 11 CFR 114.4(b) — Communications by a corporation or labor

organization involving candidate and party appearances to employees beyond its

restricted class

Current 11 CFR 114.4(b)(1) sets forth the circumstances under which a
corporation may coordinate with a candidate or party committee to make
communications to employees beyond the restricted class by permitting candidates,
candidates’ representatives, or representatives of political parties to appear on corporate
premises or at meetings, conventions, or other corporate functions. Current 11 CFR
114.4(b)(2) applies these regulations and restrictions to labor organizations. The
Commission proposes to reorganize current 11 CFR 114.4(b)(1) and (b)(2) by
consolidating the provisions into proposed 11 CFR 114.4(b). The proposed
reorganization would move the language regarding labor organizations currently located
in paragraph (b)(2) to paragraph (b)(1), which would be redesignated as 11 CFR
114.4(b). Current paragraphs (b)(1)(1) through (b)(1)(vii1) would be redesignated as
paragraphs (b)(1) through (b)(8), and would apply to both corporations and labor
organizations.

The Commission does not propose to make any other changes to the language of
proposed 11 CFR 114.4(b), other than this reorganization. Current 11 CFR
114.4(b)(1)(v) and (b)(2)(ii) prohibit corporations and labor organizations from expressly
advocating the election or defeat of a clearly identified candidate or candidate of a clearly
identified political party “in conjunction with” a candidate, candidate representative, or
party representative appearance described under current paragraph (b) of section 114.4.

Expenditures for appearances coordinated with candidates and political parties may
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therefore constitute in-kind contributions under the Act. 2 U.S.C. 441a(a)(7)(B)(i) and

(i1); see also 11 CFR 109.20.

Because section 114.4(b) implements the Act’s contribution ban, which was

left undisturbed by Citizens United, the Commission does not propose any substantive

changes to this provision. The Commission seeks comment on this approach, and
whether the activities covered by section 114.4(b) involve independent political speech

addressed by Citizens United. The Commission also notes that the rule at section

114.4(b) applies to appearances attended by the “restricted class and other employees of
the corporation, and their families,” while section 114.4(c) applies to communications to
the general public. Though not reflected in the statute, this distinction follows
Congressional intent to allow some corporate and labor organization activity beyond the
restricted class that would otherwise be a prohibited in-kind contribution. See 1977 E&J,
H.R. Doc. NO. 94-44 at 105 (“This provision is based on traditional types of ‘good
government’ programs established by corporations for all employees and the traditional
practice of candidates touring the facilities to shake hands with employees. In the
conference debates, Congressman Wiggins and Hays agreed that the bill would allow
such activities to continue if the programs were conducted on an equitable and non-
partisan basis.”).

C. Proposed 11 CFR 114.4(c) — Communications by a corporation or labor

organization to the general public

Current 11 CFR 114.4(c) addresses communications by corporations and labor
organizations to the general public, and currently includes specific provisions on seven

types of communications, listed above, that corporations and labor organizations may
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make to the general public. Each of these provisions in paragraph (c) prohibits
coordinating the communication with a candidate or a candidate’s committee or agent,
with the exception of paragraph (c)(7) addressing candidate appearances on incorporated
non-profit educational institution premises and paragraph (c)(8) regarding electioneering
communications. The Commission proposes to restructure paragraph (c) by adding a
general prohibition to paragraph (c)(1) stating that a corporation or labor organization
must not act in cooperation, consultation, or concert with or at the request or suggestion
of a candidate, a candidate’s committee or agent, or a political party committee or its
agent regarding the preparation, contents, and distribution of any of the specific types of
communications described at proposed 11 CFR 114.4(c)(2) through (c)(6). This
language would replace the repetition of the prohibitions on coordination contained in
each of the specific paragraphs at current 11 CFR 114.4(c)(2) through (c)(6).

1. Removal of express advocacy prohibition

Proposed 11 CFR 114.4(c)(1) would remove the current language specifically
permitting qualified nonprofit corporations under 11 CFR 114.10(c) to include express

advocacy in any communication made to the general public. After Citizens United, all

corporations and labor organizations may include express advocacy in any
communication made to the general public that is not coordinated with candidates or
political parties. Hence, this language is now superfluous.

Current 11 CFR 114.4(c)(2) through (c)(6) govern several types of
communications that corporations and labor organizations may make to the general
public and set out the conditions under which corporations and labor organizations may

make them. These communications are: voter registration and GOTV communications;
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official voter registration and voting information; voting records; voter guides; and
endorsements. All five of these paragraphs currently prohibit corporations or labor
organizations from expressly advocating the election or defeat of clearly identified
candidates in these communications. Proposed 11 CFR 114.4(c)(2) through (6) would
eliminate the prohibition on express advocacy contained in each of the current paragraphs
when these communications are not coordinated with any candidate or political party.
The Commission requests comment on these proposed deletions.

2. Proposed 11 CFR 114.4(c)(2) — Voter registration and GOTV

communications

Current 11 CFR 114.4(c)(2) contains a list of media through which corporations
and labor organizations may make registration and voting communications to the general
public. The list currently includes: posters; billboards; broadcasting media; newspapers;
newsletters; brochures; and “similar means of communication with the general public.”
11 CFR 114.4(c)(2). The Commission proposes to add mail, Internet communications,
emails, text messages, and telephone calls to the list. These changes are intended to
reflect additional common means of political communication. The Commission requests
comment on these proposed additions. Are there any other methods of communications
that should be specifically included in the list?

3. Proposed 11 CFR 114.4(c)(5) — Voter guides

Current 11 CFR 114.4(c)(5) sets forth certain requirements for and restrictions on
the preparation and distribution of voter guides by corporations and labor organizations to
the general public. This provision currently requires that voter guides present the

position of two or more candidates on campaign issues. It further requires that all
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candidates for a particular seat or office be given an equal opportunity to respond, and
prohibits the corporation or labor organization from giving greater prominence to any one
candidate or substantially more space for a candidate’s responses, and from including an
electioneering message in the voter guide or accompanying materials. Paragraph (c)(5)
would be revised by eliminating the requirement that the voter guide contain the positions
of two or more candidates, or that all candidates for a particular office or seat be
permitted to respond. The prohibitions on giving one candidate more prominence or
space on electioneering communications would also be deleted. The Commission

proposes these deletions to conform its voter guide rules to the holding in Citizens United

that corporations and labor organizations may expressly advocate the election or defeat of
candidates, and may make electioneering communications to the general public, that are
not coordinated with candidates. The Commission requests comments on these proposed

changes.

4. Proposed 11 CFR 114.4(c)(6) — Endorsements

Current 11 CFR 114.4(c)(6) permits corporations and labor organization to
endorse candidates, and sets out certain requirements and restrictions on such
endorsements. Current 11 CFR 114.4(c)(6) permits a corporation or labor organization to
communicate the endorsement only to its restricted class through specific types of
publications, and prohibits these publications from being distributed to the general public
over a de minimis amount. Current 11 CFR 114.4(c)(6) then sets out the circumstances
under which a corporation and labor organization may announce the endorsement to the
general public. The Commission proposes to eliminate these restrictions on the manner

of announcing a corporation or labor organization’s endorsement of a candidate in
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proposed 11 CFR 114.4(c)(6) to comply with the decision in Citizens United. The

Commission requests comments on these proposed deletions.

5. Proposed 11 CFR 114.4(c)(7) — Candidate appearances on education institution

remises

The Commission does not propose any changes to the text of current 11 CFR
114.4(c)(7). This paragraph addresses candidate appearances on the premises of
incorporated nonprofit educational institutions. Current 11 CFR 114.4(c)(7)(ii) prohibits
incorporated educational institutions from expressly advocating the election or defeat of
candidates in conjunction with candidate or political committee appearances for which
the educational institution provided access to the premises at no charge or at less than the
usual and normal charge.® Paragraph (c)(7) prohibits incorporated educational
institutions from favoring any one candidate or political party in allowing appearances on
the educational institutions premises at no charge or a less than the usual or normal
charge. Corporations are prohibited from making contributions to, or giving anything of
value to, a federal candidate, which includes free or below usual and normal charge use

of facilities. 2 U.S.C. 441b(a) and (b)(2); see also 11 CFR 100.52(d) and 114.2(a).

Because incorporated educational institutions’ ability to permit candidate appearances on
their premises for no charge or at less than usual and normal charge is an exception to the
general prohibition on corporate in-kind contributions, which was not affected by

Citizens United, the Commission does not propose any changes to this provision. The

Commission requests comments on this approach.

¥ A corresponding provision governing candidate appearances on the premises of unincorporated public
nonprofit education institutions is located at 11 CFR 110.12.
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6. Proposed 11 CFR 114.4(c)(8) — Electioneering communications to the

general public

Current 11 CFR 114.4(c)(8) permits corporations and labor organizations to make
electioneering communications to the general public only to the extent permitted under
current 11 CFR 114.15. Section 114.15 responded to the Court’s decision in Wisconsin
Right to Life. Section 114.15 permits corporations and labor organizations to make
electioneering communications, unless the communication is susceptible of no reasonable
interpretation other than as an appeal to vote for or against a clearly identified Federal
candidate.

Current 11 CFR 114.4(c)(8) further permits qualified nonprofit corporations
(“QNCs”) to make electioneering communications to the general public in accordance
with current 11 CFR 114.10. Section 114.10(d)(2) permits QNCs to make any

electioneering communication. Because Citizens United struck down the prohibition on

corporations and labor organizations making electioneering communications, the
exception to the prohibition on electioneering communications at 11 CFR 114.4(c)(8) is
no longer necessary. Therefore, the Commission proposes to eliminate current 11 CFR
114.4(c)(8) in its entirety to comply with the Supreme Court’s decision in Citizens
United.

D. Proposed 11 CFR 114.4(d) — Voter registration and GOTV drives

Current 11 CFR 114.4(d) permits corporations and labor organizations to conduct
voter registration and GOTYV drives aimed at the general public. It states that registration
and GOTYV drives include providing transportation to the place of registration and to the

polls. The current provision prohibits such drives from including communications
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containing express advocacy and states that the drives may not be coordinated with any
candidate or political party. The current provision prohibits corporations or labor
organizations from withholding or refusing to give information and other assistance
regarding registering or voting on the basis of support for, or opposition to, particular
candidates or a particular political party; from directing the drives primarily at individuals
based on registration with a particular party; and from paying individuals conducting
such drives on the basis of number of individuals registered or transported to the polls
who support a particular candidate or candidates or political party. The Commission is
proposing two alternatives to revise the provision currently located at

11 CFR 114.4(d). Both Alternatives A and B would remove the prohibition on
communications expressly advocating the election or defeat of candidates or political
parties made in connection with a voter registration or GOTV drive. Alternative A,
however, would also remove all of the existing requirements and prohibitions regarding
voter registration and GOTYV drives, with the exception of the prohibition on coordination
with candidates or political parties. Alternative A would maintain the exemption from
the definition of “expenditure” under 2 U.S.C. 431(9)(B)(ii) and 11 CFR 100.133 for
voter registration and GOTV drives that meet the existing requirements and prohibitions.
In contrast, Alternative B would retain current 11 CFR 114.4(d), except that it would
remove the prohibition on express advocacy currently at 11 CFR 114.4(d)(1). The
Commission has not made any determination as to which of these proposed alternatives it
should adopt in the final rules. The Commission invites comment on which, if either, of

the two proposals better implements Citizens United and why.
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Alternative A — Remove all restrictions on voter drives except for the prohibition

on coordinating with candidates and political parties

This alternative would remove all the requirements for and restrictions on voter
registration and GOTYV drives at current 11 CFR 114.4(d)(3) through (6), with the
exception of the prohibition on coordinating drives with candidates or political parties,
currently at 11 CFR 114.4(d)(2). As discussed in Sections III.A and IV.E above, one
approach to revising the Commission’s regulations to comply with the decision in

Citizens United would be to eliminate the existing broad prohibition on corporate and

labor organization expenditures, and instead prohibit only those expenditures that are
coordinated with a candidate or a political party committee, including coordinated
communications. Similarly, Alternative A would permit corporations and labor
organizations to conduct voter registration and GOTV drives without restriction, as long
as they were not coordinated with a candidate or political party.

Alternative A would, however, maintain the statutory exemption at 2 U.S.C.
431(9)(B)(ii) for voter registration and GOTV drives. Proposed Alternative A would
state that disbursements for voter registration and GOTV drives are not expenditures if
the drive meets the requirements for, and restrictions on, voter registration and GOTV
drives that are currently located at 11 CFR 114.4(d)(1) and (3)-(6). These requirements
would include the prohibition on express advocacy, as well as the prohibition on
withholding or refusing to provide information or other assistance regarding registration
or voting on the basis of support for, or opposition to, particular candidates or a particular

political party.

49



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Draft B

The Commission requests comment on this proposal. Does this alternative

appropriately comply with Citizens United? Does the proposal eliminate too much or too

little in implementing the remaining prohibitions on corporate and labor organization

expenditures?

Alternative B — Retain existing regulation at 11 CFR 114.4(d) except for the

prohibition on express advocacy

Alternative B would make no changes to the existing regulation at 11 CFR
114.4(d), except to remove the prohibition on corporations and labor organizations
making communications expressly advocating the election or defeat of clearly identified
candidates currently at 11 CFR 114.4(d)(1). As discussed in Sections III.A and IV.E
above, Alternative B excludes expenditures for communications from the prohibition on
expenditures, while still prohibiting other corporate and labor organization expenditures,
such as in-kind contributions, coordinated expenditures, and expenditures that are not for
communications.

After Citizens United, corporations and labor organizations are no longer

prohibited from making independent communications. Because Alternative B concludes

that Citizens United left in place the prohibition on corporate and labor organization

expenditures that do not involve communications, under this alternative, the Commission
would continue to implement the statutory restrictions on the nonspeech aspects of voter
registration and GOTV drives, such as the costs associated with driving voters to
registration sites or the polls or “providing babysitting services to enable voters to go to
the polls.” 1977 E&J, H.R. Doc. No. 95-44, at 106. Therefore, under Alternative B,

three current provisions would remain in effect: (1) directing voter drives at individuals
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based on party affiliation; (2) withholding or refusing to provide information or other
assistance regarding registration or voting on the basis of support for, or opposition to,
particular candidates or a particular political party; and (3) paying individuals conducting
voter drives based on the number of individuals registered or transported to support a
particular candidate or political party. Voter registration and GOTV drives conducted in
accordance with proposed Alternative B would remain exempt from the definition of
“expenditure” under 2 U.S.C. 431(9)(B)(ii).

The current rule at 11 CFR 114.4, like the rule at 114.3, recognizes the difference
between expenditures for communications and for non-communicative activities. Current

114.4(c)(2) specifically allows for voter registration or GOTV communications to the

general public, provided that the communications do not contain express advocacy, while
current 114.4(d), following 2 U.S.C. 441b(b)(2)(B), exempts voter registration and
GOTYV drives conducted in a nonpartisan manner from the definition of expenditure. In
Alternative B, as in Alternative A, a corporation or labor organization would be able to

make voter registration or GOTV communications, including express advocacy, to the

general public under proposed 11 CFR 114.4(c)(2). Furthermore, as in Alternative A, in
Alternative B voter registration and GOTYV drives conducted in accordance with
proposed 11 CFR 114.4(d) would remain exempt from the definition of “expenditure”

under 2 U.S.C. 441b(b)(2)(B). However, under Alternative B corporations and labor

organizations would remain prohibited from engaging in non-communicative activities
related to voter registration and GOTYV drives other than those conducted in accordance

with proposed 11 CFR 114.4(d). The Commission request comments on this proposal.
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E. Unchanged provisions of current 11 CFR 114.4

The Commission is not proposing any changes to current 11 CFR 114.4(e) or (f).
Current 11 CFR 114.4(e) states that incorporated membership organizations, incorporated
trade associations, incorporated cooperatives, and corporations without capital stock may
permit candidate and party representative appearances before members and employees
and their families on the organization’s premises, or at a meeting, convention, or other
function of the organization, in accordance with proposed 11 CFR 114.4(c)(1) through
(c)(8). The Commission requests comments on this approach.

Current 11 CFR 114.4(f) addresses candidate debates staged or funded by non-
profit organizations described in 11 CFR 110.13 using funding from corporations and
labor organizations. The Commission is not proposing any changes to this provision, but
invites comment as to whether any revisions are needed to comply with the Citizens
United opinion.

VI Proposed removal of 11 CFR 114.10 — Nonprofit corporations exempt from the

prohibitions on making independent expenditures and electioneering

communications; and proposed 11 CFR 114.16 — Independent expenditures and

electioneering communications made by corporations and labor organizations

The Commission promulgated 11 CFR 114.10 in response to the Supreme Court’s

decision in FEC v. Massachusetts Citizens For Life, 479 U.S. 238 (1986) (“MCFL”) and,

in part, to the Supreme Court’s decision in Austin v. Michigan Chamber of Commerce,

494 U.S. 652 (1990). In MCFL, the Court considered the application of the independent
expenditure prohibition in 2 U.S.C. 441b to MCFL, a nonprofit corporation organized to

promote specific ideological beliefs. The Court concluded that, because MCFL did not

52



10

11

12

13

14

15

16

17

18

19

20

21

22

Draft B

have the potential to corrupt the electoral process, it did not implicate the concerns that
prompted regulation of corporations by Congress. See MCFL, 479 U.S. at 259. The
rules at 11 CFR 114.10 created a regulatory exception to the independent expenditure ban
in section 441b for organizations with the same characteristics as MCFL, referred to as
“qualified nonprofit corporations” or “QNCs.” After Congress enacted BCRA’s
electioneering communications provisions in 2002, the Commission added an exception
in 11 CFR 114.10 for QNCs making electioneering communications. Because Citizens
United struck down the statutory bans on independent expenditures and electioneering
communications for all corporations and labor organizations, the regulatory exceptions
for QNCs are now superfluous. Therefore, the Commission proposes to remove 11 CFR
114.10 in its entirety.

The Commission further proposes to adopt a new regulation at 11 CFR 114.16
that would explicitly permit all corporations and labor organizations to make independent
expenditures and electioneering communications. As discussed below, proposed 11 CFR
114.16 is modeled on parts of current 11 CFR 114.10. These include: (1) the reporting
requirements for QNCs making independent expenditures or electioneering
communications at 11 CFR 114.16(e); (2) the solicitation disclaimer requirement at
11 CFR 114.10(f); (3) non-authorization disclaimer requirement at 11 CFR 114.10(g); (4)
the provision in 11 CFR 114.10(h) permitting QNCs to establish segregated bank
accounts for disbursements for electioneering communications; and (5) 11 CFR
114.10(i), which states that nothing in section 114.10 authorizes any organization exempt

from taxation under 26 U.S.C. 501(a) to carry out any activity that it is prohibited from
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undertaking by the Internal Revenue Code. The Commission seeks comment as to
whether any or all of these proposed regulations is necessary.

A. Independent expenditures and electioneering communications by corporations and

labor organizations

Current 11 CFR 114.10(d) specifically permits QNCs to make independent

expenditures and electioneering communications. Because Citizens United made

independent expenditures and electioneering communications permissible for all
corporations and labor organizations, proposed 11 CFR 114.16(a) would expand current
11 CFR 114.10(d) to cover all corporations and labor organizations. As discussed above,
the Commission seeks comments on whether it would it be helpful for corporations and
labor organizations to have a regulation explicitly permitting them to make independent
expenditures and electioneering communications. Should the regulation instead more
broadly state that corporations and labor organizations may make any communication in
connection with an election so long as it is not a coordinated communication under

11 CFR 109.21? Alternatively, is it sufficient to remove the current prohibitions in

11 CFR 114.2(b)(2) and (b)(3) on corporations and labor organizations making
disbursements for independent expenditures and electioneering communications from
general treasury funds?

B. Reporting independent expenditures and electioneering communications

Current 11 CFR 114.10(e)(2) sets forth the reporting requirements for QNCs
making independent expenditures and electioneering communications. Proposed 11 CFR
114.16(b) would adopt and expand this language to cover independent expenditures and

electioneering communications made by all corporations and labor organizations.
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Proposed 11 CFR 114.16(b)(1) would state that corporations and labor organizations that
make independent expenditures aggregating in excess of $250 with respect to a given
election in a calendar year must file reports according to 11 CFR part 104. Section

104.4(a) requires that “every person that is not a political committee must report

independent expenditures in accordance with paragraphs (e) and (f) of this section and
11 CFR 109.10” (emphasis added). Proposed 11 CFR 114.16(b)(2) would state that
corporations or labor organizations that make electioneering communications aggregating
in excess of $10,000 in a calendar year must file statements as required by 11 CFR
104.20(b). Section 104.20(b), in turn, requires that “every person who has made an
electioneering communication . . . aggregating in excess of $10,000 during any calendar
year” file a statement on FEC Form 9, containing information set out in paragraph (c) of
that section (emphasis added). Given that the requirements at 11 CFR 104.4 and 104.20
already cover corporations and labor organizations, is it necessary to have an additional
regulation that states that corporations and labor organizations are subject to these
requirements?

C. Solicitation: disclosure of use of contributions for political purposes

Current 11 CFR 114.10(f) requires that solicitations for donations by QNCs
disclose to potential donors that their donations may be used for political purposes, such
as supporting or opposing candidates. ~ Similarly, proposed 11 CFR 114.16(c) would
incorporate this requirement, but would expand it to cover solicitations for donations that
may be used for political purposes where the solicitations are made by any corporation or
labor organization. The requirement at current section 114.10(f) derives from the

Supreme Court’s decision in MCFL. Explanation and Justification for Final Rules on
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Express Advocacy; Independent Expenditures; Corporate and Labor Organization
Expenditures, 60 FR 35292, 35303 (July 6, 1995). In holding the prohibition on
independent expenditures unconstitutional as applied to QNCs, the Supreme Court said
“[t]he rationale for regulation is not compelling with respect to independent expenditures
by [MCFL]” because “[i]ndividuals who contribute to appellee are fully aware of its
political purposes, and in fact contribute precisely because they support those purposes.”

MCFL, 479 U.S. at 260-61. “Given a contributor’s awareness of the political activity of

MCFL], as well as the readily available remedy of refusing further donations, the
interest [of] protecting contributors is simply insufficient to support § 441b’s restriction
on the independent spending of MCFL.” Id. at 262 (emphasis added.)

In Citizens United, the Court upheld the disclaimer requirements of 2 U.S.C.

441d(d)(2) and the disclosure requirements of 2 U.S.C. 434(f). In analyzing the
disclaimer requirements, the Court stated that “[t]he disclaimers required by [BCRA]

§ 311 ‘provide the electorate with information,” McConnell, 540 U.S. at 196, and ‘insure
that the voters are fully informed’ about the person or group who is speaking, Buckley,

424 U.S. at 76.” Citizens United, 130 S. Ct. at 915 (additional citation omitted).

Regarding disclosure requirements, the Court cited its previous explanation that
“disclosure is a less restrictive alternative to more comprehensive regulations of speech.”
Id. The Court further stated that “[t]he First Amendment protects political speech; and
disclosure permits citizens and shareholders to react to the speech of corporate entities in
a proper way. This transparency enables the electorate to make informed decisions and

give proper weight to different speakers and messages.” Id. at 916.
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Although the Supreme Court’s decision in Citizens United striking down the

independent expenditure and electioneering communications ban in section 441b may
well have rendered the QNC exception unnecessary, is the solicitation disclosure
requirement in MCFL still important in ensuring that the electorate has the information
necessary to make informed decisions? The Commission seeks comment as to whether
any or all of these proposeq regulations is necessary. If the statutory basis for such a

requirement remains sound, does language in the Court’s opinion in Citizens United

regarding disclosure and disclaimers mean that the Commission may and should continue
to require QNCs to provide disclosure to potential donors? If so, should the ruies at

11 CFR 114.10(c) defining “QNC” be retained so that these entities will be apprised of
this requirement? Should the Commission establish a broader disclosure requirement so
that all corporations and labor organizations must disclose to those they solicit that any
money given to the corporation or labor organization may be used for political purposes,
such as making communications supporting or opposing candidates? In the alternative,
should the Commission require corporations and labor organizations to state in such
disclosures that the funds received may be used specifically for independent expenditures
or electioneering communications, as opposed to “political purposes” generally?

Alternatively, because Citizens United struck down the statutory bans on

independent expenditures and electioneering communications for all corporations and
labor organizations, is the regulatory requirement that QNC include a solicitation
disclaimer now superfluous? Should the Commission instead remove 11 CFR 114.10(f)

in its entirety and not incorporate it into proposed section 114.16?
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D. Non-authorization notice

Current 11 CFR 114.10(g) requires that QNCs comply with the disclaimer
requirements of 11 CFR 110.11. As discussed in Section IV.C above, the Court in

Citizens United upheld the disclaimer provisions of 2 U.S.C. 441d. 130 S. Ct. at 914-16.

Section 441d(a) requires that certain communications include statements identifying the
person who paid for the communication and whether the communication is authorized by
any candidate or candidate’s committee, and sets out the requirements for such
statements. These communications include all public communications by any person that
expressly advocate the election or defeat of a clearly identified candidate, and all
electioneering communications by any person. 2 U.S.C. 441d(a). The Act defines
“person” to include corporations and labor organizations. 2 U.S.C. 431(11).

Section 110.11 implements the requirements of 2 U.S.C. 441d. Because the
requirements of 2 U.S.C. 441d and 11 CFR 110.11 apply to public communications
containing express advocacy and electioneering communications made by any person, the

provision applies automatically to corporations and labor organizations following

Citizens United. Therefore, if a corporation or labor organization makes an independent

expenditure or electioneering communication as permitted after Citizens United, the

communication must include a statement identifying, among other things, the name and
address of the corporation or labor organization that paid for the communication.
Proposed 11 CFR 114.16(d) would follow current 11 CFR 114.10(g), but would expand it
to require that all corporations and labor organizations comply with 11 CFR 110.11.
Although the requirements at 2 U.S.C. 441d and 11 CFR 110.11 already apply to

corporations and labor organizations, should proposed section 114.16 explicitly state that
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all corporations and labor organizations must comply with the requirements of 11 CFR

110.11?

E. Segregated bank account

The Commission proposes a regulation to affirmatively state that a corporation or
labor organization may establish a segregated bank account for the making of
electioneering communications. Current 11 CFR 114.10(h) states that a QNC may, but is
not required to, establish a segregated bank account into which it deposits only funds
donated or otherwise provided by individuals, as described in 11 CFR part 104, from
which it makes disbursements for electioneering communications. Proposed 11 CFR
114.16(e) would adopt this language and expand it to state that any corporation or labor
organization may establish such an account.” The current regulation at 11 CFR 114.10¢h)
implements 2 U.S.C. 434(f)(2)(E) and (F), which sets out the reporting requirements for
every person making disbursements for electioneering communications paid out of
segregated bank accounts. Aside from this reporting requirement, however, the Act does
not otherwise affirmatively state that a person may set up such segregated bank account.
Furthermore, 11 CFR 114.10(h) is the only place in the current regulations that
affirmatively states that a person may, but is not required to, set up such a segregated
bank account, and this regulation is limited to QNCs.

The Commission requests comment on the proposed regulation affirmatively
stating that any corporation or labor organization may, but is not required to, set up a
segregated bank account for the purpose of making electioneering communications, as

described in 2 U.S.C. 434(f)(2)(E). Is such a regulation necessary, given that the

® This provision applies to corporation and labor organizations but not to political committees, because
political committees do not make electioneering communications. 2 U.S.C. 434(f)(3).
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reporting requirements in the Act already contemplate the existence of such a segregated
bank account? Should the Commission adopt a broader regulation that would permit, but
not require, any person to set up such an account?

Finally the Commission requests comments on whether it would be advisable and
appropriate to promulgate a regulation allowing all persons other than political
committees to set up and use segregated bank accounts for making independent
expenditures. Would such a proposal provide sufficient disclosure? Section
434(£)(2)(E), which establishes the reporting requirements for disbursements for
electioneering communications made from the segregated bank accounts, only requires
the reporting entity to report the names and addresses of those whose contributions to that
segregated bank account aggregated $1,000 or more to that segregated bank account
within a certain timeframe. If the Commission were to adopt a regulation allowing
similar segregated bank accounts for making independent expenditures parallel to the
bank accounts used for electioneering communications, how should the reporting
requirements of 2 U.S.C. 434(c) and 434(f)(2)(E) govern such an account?

F. Activities prohibited by the Internal Revenue Code

Current 11 CFR 114.10(1) states that nothing in section 114.10 shall be construed
to authorize any organization exempt from taxation under 26 U.S.C. 501(a) to carry out
any activity that it is prohibited from undertaking by the Internal Revenue Code. The
Commission proposes to move this provision to new section 114.16(f). The language
referring specifically to QNCs would be removed, for the reasons discussed above. The

Commission requests comments on this proposed change.
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The Commission requests comments on proposed section 114.16. Because

Citizens United struck down the statutory bans on independent expenditures and

electioneering communications for all corporations and labor organizations, are the
regulatory exceptions for QNCs now superfluous? Rather than moving the provisions to
proposed section 114.16, should the Commission instead remove 11 CFR 114.10 in its
entirety?

VII. Proposed removal of 11 CFR 114.14 and 114.15

The Commission proposes to remove existing 11 CFR 114.14 and 114.15 in their
entirety. Together, these sections prohibit corporations and labor organizations from
providing general treasury funds to other persons to make electioneering communications

that are the functional equivalent of express advocacy.

Prior to WRTL II and Citizens United, corporations and labor organizations were
prohibited from making electioneering communications outside the restricted class, either
directly, or by providing funds to other persons for the purpose of making electioneering
communications. 2 U.S.C. 441b(b)(2); 11 CFR 114.14 (2003). In promulgating 11 CFR
114.14, the Commission explained that the purpose of the rule was to prevent “any
instance of a corporation or labor organization providing funds out of their general
treasury funds to pay for an electioneering communication, including through a non-
Federal account.” Explanation and Justification for Final Rules on Electioneering
Communications, 67 FR 65190, 65207 (Oct. 23, 2002) (“2002 EC E&J”). In WRTL II,
the Court held that the statutory prohibition on corporations and labor organizations
making electioneering communications outside the restricted class was unconstitutional

as applied to electioneering communications that were not the “functional equivalent” of
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express advocacy. 551 U.S. 449, 456-57 (2007). The Court further defined the
“functional equivalent” of express advocacy to mean that the communication is
“susceptible of no reasonable interpretation other than as an appeal to vote for or against
a specific candidate. Id. at 469-70.

In response to the Court’s decision in WRTL II, the Commission promulgated
11 CFR 114.15. Explanation and Justification for Final Rules on Electioneering
Communications, 72 FR 72899, 72902 (Dec. 26, 2007) (“2007 EC E&J”). Current
section 114.15 permits corporations and labor organizations to make electioneering
communications outside the restricted class, unless the communication is susceptible of
no reasonable interpretation other than as an appeal to vote for or against a clearly
identified Federal candidate. The regulation also contains a safe harbor for when an
electioneering communication is permissible, and sets out criteria to use in considering
whether a communication that does not meet the safe harbor is nonetheless permissible.
The regulation also requires corporations and labor organizations that make
electioneering communications aggregating in excess of $10,000 in a calendar year to
report them in accordance with 11 CFR 104.20.

To comply with the Court’s decision in WRTL II, the Commission also made
changes to 11 CFR 114.14, limiting the prohibition to providing funds for those
electioneering communications that were impermissible under 11 CFR 114.15. 2007 EC
E&J, 72 FR at 72912. Because corporations and labor organizations were still prohibited
from using general treasury funds to make electioneering communications that were the

functional equivalent of express advocacy, however, the Commission maintained the
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prophylactic prohibition on corporations and labor organizations providing funds to other
persons for such impermissible electioneering communications. 11 CFR 114.14.

The Court held in Citizens United that corporations may make electioneering

communications. Because 11 CFR 114.14 is a prophylactic regulation designed to
prohibit corporations and labor organizations from doing through other persons what the

corporation or labor organization could not do directly, the decision in Citizens United

could be interpreted to have rendered the prohibition in 11 CFR 114.14 unnecessary. The
Commission therefore seeks comment on removing the prohibition in this section
altogether.

On the other hand, the Commission also seeks comment on whether it would be

appropriate to retain section 114.14 because Citizens United did not address the ban on

corporate contributions, including “any direct or indirect payment . . . to any candidate,
campaign committee, or political party or organization . . . or for any applicable
electioneering communication.” 2 U.S.C. 441b(b)(2). In considering this issue, the
Commission notes that section 434(f) of the Act requires that entities that make
electioneering communications report certain information to the Commission, including
the identity of persons who have provided funds to segregated bank accounts for the
purpose of making electioneering communications. 2 U.S.C. 434(f). The Commission
promulgated 11 CFR 104.20(c)(7) to implement this statutory requirement. Explanation
and Justification for Final Rules on Bipartisan Campaign Reform Act of 2002 Reporting,
68 FR 404, 413 (Jan. 3, 2003). In doing so, the Commission interpreted the statute to
treat funds provided for the purpose of making electioneering communications as

“donations,” rather than as “contributions” under the Act. Id. Should this same reading
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of section 434(f) apply to corporate and labor organization funds provided to other
persons for the purpose of making electioneering communications? If such funds are
donations, they would not violate the prohibition on corporate and labor organizations
contributions in section 441b(a). The Commission seeks comment on the relationship
between the treatment of funds provided by individuals to other persons for
electioneering communications as donations in 11 CFR 104.20(c)(7) and the treatment of

funds provided by corporations and labor organizations to other persons for

electioneering communications as contributions in 2 U.S.C. 441b(b)(2).

Current section 114.14 prohibits corporations and labor organizations from
providing funds to other persons for the purpose of making electioneering
communications, unless the electioneering communication is permissible under section
114.15. If the prohibition in 11 CFR 114.14 is removed as proposed, the exception to the
section 114.14 prohibition at 11 CFR 114.15 would be superfluous. Thus, the
Commission proposes to remove section 114.15 as well. The Commission seeks
comment on whether any portion of 11 CFR 114.15 should be retained. Is the exception,
the safe harbor, or the rules of interpretation at 11 CFR 114.15 relevant to any remaining
valid Commission regulations, such that they should not be removed?

Certification of No Effect Pursuant to 5 U.S.C. 605(b) (Regulatory Flexibility Act)

The Commission certifies that the attached proposed rules, if adopted, would not
have a significant economic impact on a substantial number of small entities. There are
two bases for this certification. First, there are few small entities that would be affected
by these proposed rules. The Commission’s proposed revisions may affect some for-

profit corporations, labor organizations, individuals, and some non-profit organizations.
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Individuals and labor organizations are not “small entities” under 5 U.S.C. 601(6). Many
non-profit organizations that might use general treasury funds to make independent
expenditures or electioneering communications are not “small organizations” under
5 U.S.C. 601(4) because they are not financed by a small identifiable group of
individuals, but rather rely on contributions from a large number of individuals to fund
operations and activities.

Second, the proposed rules would not have a significant economic impact on the
small entities affected by this rulemaking. Overall, the proposed rules would relieve a
funding restriction that the current rules place on some corporations and labor
organizations. The proposed rules would allow small entities to engage in activity they
were previously prohibited from funding with corporation or labor organization funds.
Thus, while one effect of the proposed rule would be to increase substantially the number
of corporations and labor organizations that use general treasury funds to make
independent expenditures or electioneering communications, these entities will do so
voluntarily and not because of any new federal requirement to do so. Although they
would incur some costs in complying with the obligation to report independent
expenditures and electioneering communications, these costs would not be very great and
thus would not have a significant economic impact on the small entities affected by this
rulemaking. In fact, the obligation for corporations and labor organizations to report
electioneering communications should not be burdensome because the trigger to report
electioneering communications remains high. Further, because qualified non-profit
corporations would continue to be able to make independent expenditures and

electioneering communications just as they have done before, their reporting obligations
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will not change or become more burdensome because of this rulemaking. Therefore, the
attached rule would not have a significant economic impact on a substantial number of
small entities.

List of Subjects

11 CFR Part 114

Business and industry, elections, labor.

66



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Draft B

For the reasons set out in the preamble, the Federal Election Commission is
amending Subchapter A of Chapter 1 of Title 11 of the Code of Federal Regulations as
follows:

PART 114 - CORPORATE AND LABOR ORGANIZATION ACTIVITY 2 U.S.C
431(8), 431(9), 432, 434, 437d(a)(8), 438(a)(8), and 441b)

1. The authority citation for part 114 continues to read as follows:
Authority: 2 U.S.C. 431(8), 431(9), 432, 434, 437d(a)(8), 438(a)(8), 441b.

2. In section 114.2, paragraph (b) would be revised to read as follows:

§114.2 Prohibitions on contributions; and expenditures-and-eleetioneering

(b) * * *

ALTERNATIVE A for 114.2(b)(2)

(2) Execept-as-provided-at H-CER1H4-10-e¢Corporations and labor

organizations are prohibited froms:
&6 ——Mmaking coordinated expenditures as defined in 11 CFR pat-166;

subpart-D-109.20 and coordinated communications as defined in

11 CFR 109.21;-e
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ALTERNATIVE B for 114.2(b)(2)

(2)  Exeeptasprevided-at-HH-CFR114-10,eCorporations and labor

organizations are prohibited from:
)——Mmaking expenditures as defined in 11 CFR part 100, subpart D,

except for payments for communications that are not coordinated

communications as defined in 11 CFR 109.21:-ef.
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3.

Section 114.3 is amended by revising paragraphs (a), (¢) introductory

material, and (c)(4) to read as follows:

§ 114.3 Disbursements for communications to the restricted class in connection with

a Federal election.

(a)  General.

1)

@)

Corporations and labor organizations may make communications on any
subject, including communications containing express advocacy, to their
restricted class or any part of that class. Corporations and labor
organizations may also make the communications permitted under 11 CFR
114.4 to their restricted class or any part of that class. The activities
permitted under this section may involve election-related coordination
with candidates and political committees. only to the extent permitted by
this section. See 11 CFR 100.16 and 114.2(c) regarding independent
expenditures and coordination with candidates.

Incorporated membership organizations, incorporated trade associations,
incorporated cooperatives and corporations without capital stock may
make communications to their restricted class, or any part of that class as

permitted in paragraphs (a)(1) and (c) of this section.

* * *

(¢) Communications containing express advocacy. Communications containing

express advocacy-which that may be made to the restricted class include, but are not
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limited to, the following examples; setforth-in-paragraphs-{e})-through-(e)}4)-of this

seetion-

ALTERNATIVE A for 114.3(c)(4)

4

Registration and get-out-the-vote drives.

(i) Voter registration and get-out-the-vote drives permitted. A

(i)

corporation or labor organization may conduct registration and get-
out-the-vote drives aimed at its restricted class, Registration an
get-out-the-vote drives include providing transportation to the
place of registration and to the polls. The corporation or labor
organization must not act in cooperation, consultation, or concert
with or at the request or suggestion of any candidates, candidates’
committees or agents, or political party regarding the planning,
organization, timing, or administration of a voter registration or
get-out-the-vote drive.

Disbursements for certain voter registration and get-out-the-vote

drives not expenditures or contributions. Disbursements for voter

registration and get-out-the-vote drives are not contributions or
expenditures, provided that the drive is conducted so that
information and other assistance regarding registering or voting,
including transportation and other services offered, is not withheld
or refused on the basis of support for or opposition to particular

candidates, or a particular political party. See2 U.S.C.
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441b(b)(2)(B). Such drives may include communications
containing express advocacy, such as urging individuals to register

with a particular party or to vote for a particular candidate or

candidates.

ALTERNATIVE B for 114.3(c)(4)

Q)

4.

Registration and get-out-the-vote drives. A corporation or a labor
organization may conduct registration and get-out-the-vote drives aimed at
its restricted class. Registration and get-out-the-vote drives include
providing transportation to the place of registration and to the polls. Such
drives may include communications containing express advocacy, such as
urging individuals to register with a particular party or to vote for a
particular candidate or candidates. Information and other assistance
regarding registering or voting, including transportation and other services
offered, shall not be withheld or refused on the basis of support for or
opposition to particular candidates, or a particular political party.

Section 114.4 is amended by revising paragraphs (a), (b), (c)(1), (c)(2),

(©(3)(1), (©)(4), (c)(5), (c)(6) and (d), by redesignating paragraphs (b)(1)(1) — (b)(1)(viii)

as paragraphs (b)(1) - (b)(8), and by removing paragraphs (b)(2), (c)(3)(iv), (c)(3)(v),

(©)(5)(), (c)(5)(i), (c)(6)(1), (c)(6)(i1), and (c)(8) to read as follows:
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§ 114.4 Disbursements for communications by corporations and labor organizations
beyond the restricted class in connection with a Federal election.

(a) General. A corporation or labor organization may communicate beyond the

restricted class in accordance with this section. Any-eommunications-thata corporation

otheremployees-and-theirfamilies: Communications whieh-that a corporation or labor
organization may make only to its employees (including its restricted class) and their
families, but not to the general public, are set forth in paragraph (b) of this section. Any
communications that a corporation or labor organization may make to the general public
are set forth in paragraph (c) of this section, and may also be made to the corporation's or
labor organization's restricted class and to other employees and their families.
Communications whieh that a corporation or labor organization may make only to its
restricted class are set forth at 11 CFR 114.3. The activities described in paragraphs (b)
and (c) of this section may be coordinated with candidates and political committees only
to the extent permitted by this section. See 11 CFR 100.16, 109.21, and 114.2(c)
regarding independent expenditures and coordination with candidates. Incorporated
membership organizations, incorporated trade associations, incorporated cooperatives,
and corporations without capital stock will be treated as corporations for the purposes of

malking-communications-beyond-the restricted-class-under this section.

(b) Communications by a corporation or labor organization involving candidate and

party appearances to employees beyond its restricted class.

72



10

11

12

13

14

15

16

17

18

19

20

21

22

Draft B

GD

(#2)

eonvention-or-otherfunetion: Corporations and labor organizations may
permit candidates, candidates' representatives or representatives of
political parties on corporate or labor organization premises or at a
meeting, convention, or other function of the corporation or labor
organization to address or meet its restricted class and other employees of
the corporation or labor organization and their families, in accordance
with the conditions set forth in paragraphs (b)) -threugh-(b}H(vi)
(b)(1) through (b)(8) of this section. Other guests of the corporation or
labor organization who are being honored or speaking or participating in
the event and representatives of the news media may be present. A
corporation or labor organization may bar all candidates, candidates'
representatives, and representatives of political parties from addressing or
meeting its restricted class and other employees of the corporation or labor
organization and their families on corporate premises or at any meeting,
convention or other function of the corporation or labor organization.

If a candidate for the House or Senate or a candidate’s representative is
permitted to address or meet employees, all candidates for that seat who
request to appear must be given a similar opportunity to appear;

If a Presidential or Vice Presidential candidate or candidate’s
representative is permitted to address or meet employees, all candidates

for that office who are seeking the nomination or election, and who meet
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(#3)

(D)

pre-established objective criteria under 11 CFR 110.13(c), and who
request to appear must be given a similar opportunity to appear;

If representatives of a political party are permitted to address or meet
employees, representatives of all political parties that had a candidate on
the ballot in the last general election or that are actively engaged in
placing or will have a candidate or candidates on the ballot in the next
general election and who request to appear must be given a similar
opportunity to appear;

The candidate's representative or party representative (other than an
officer, director or other representative of a corporation or official,
member or employee of a labor organization) or the candidate, may ask
for contributions to his or her campaign or party, or ask that contributions
to the separate segregated fund of the corporation or labor organization be
designated for his or her campaign or party. The candidate, candidate's
representative, or party representative shall not accept contributions
before, during or after the appearance while at the meeting, convention or
other function of the corporation or labor organization, but may leave
campaign materials or envelopes for members of the audience. A
corporation or labor organization, its restricted class, or other employees
of the corporation or labor organization or its separate segregated fund,
including any official or member of the labor organization shall not, either
orally or in writing, solicit or direct or control contributions by members

of the audience to any candidate or party in conjunction with any
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()

(%i6)

(vi7)

(v48)

appearance by any candidate or party representative under this section,
and shall not facilitate the making of contributions to any such candidate
or party (see 11 CFR 114.2(f));

A corporation or labor organization or its separate segregated fund shall
not, in conjunction with any candidate, candidate representative or party
representative appearance under this section, expressly advocate the
election or defeat of any clearly identified candidate(s) or candidates of a
clearly identified political party and shall not promote or encourage
express advocacy by employees or labor organization members;

No candidate, candidate’s representative or party representative shall be
provided with more time or a substantially better location than other
candidates, candidates’ representatives, or party representatives who
appear, unless the corporation is able to demonstrate that it is clearly
impractical to provide all candidates, candidates’ representatives, and
party representatives with similar times or locations;

Coordination with each candidate, candidate’s agent, and candidate’s
authorized committee(s) may include discussions of the structure, format,
and timing of the candidate appearance and the candidate’s positions on
issues, but shall not include discussions of the candidate’s plans, projects,
or needs relating to the campaign; and

Representatives of the news media may be allowed to be present during a

candidate, candidate representative, or party representative appearance
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under this section, in accordance with the procedures set forth at 11 CFR

114.3(c)(2)(iv).
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() Communications by a corporation or labor organization to the general public.

M

General. A corporation or labor organization may make the
communications described in paragraphs (¢)(2) through (c)(5) of this
section to the general public. The general public includes anyone who is
not in the corporation's or labor organization's restricted class. The
corporation or labor organization must not act in cooperation,
consultation, or concert with or at the request or suggestion of any

candidates, candidates’ committees or agents, or political party committee
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2

€)

or party committee’s agent regarding the preparation, contents and

istribution of any of the communications described in paragraphs (2

through (7) below. The-previsions-ofparagraph-(e)-ofthis-section-shall

Voter registration and get-out-the-voteveting-communications. A
corporation or labor organization may make voter registration and get-out-

the vote communications to the general public.; previded-that-the

party—A corporation or labor organization may make communications

permitted under this paragraph (c)(2) through posters, billboards,
broadcasting media, newspapers, newsletter, brochures, mail, Internet
communications, emails, text messages, telephone calls, or similar means
of communication with the general public.

Official registration and voting information.

(1) A corporation or labor organization may distribute to the general
public, or reprint in whole and distribute to the general public, any

registration or voting information, such as instructional materials,
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whieh that has been produced by the official election
administrators.

(i) A corporation or labor organization may distribute official
registration-by-mail forms to the general public. A corporation or
labor organization may distribute absentee ballots to the general
public if permitted by the applicable State law.

(iii) A corporation or labor organization may donate funds to State or
local government agencies responsible for the administration of

elections to help defray the costs of printing or distributing voter

registration or voting information and forms.

“4) Voting records. A corporation or labor organization may prepare and

distribute to the general public the voting records of Members of
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(%)

Voter guides. A corporation or labor organization may prepare and
distribute to the general public voter guides eensisting-oftwo-ormore
candidates-pesitions-on-campaign-issues, including voter guides obtained

from a nonprofit organization that is described in 26 U.S.C. 501 (¢)(3) or

©)4).p
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(6)

Endorsements. A corporation or labor organization may endorse a

candidate, and may communicate the endorsement to its restricted class or

to the general public. threugh-the-publications-deseribed-inH-CER
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The Internal Revenue Code and regulations promulgated thereunder
should be consulted regarding restrictions or prohibitions on endorsements

by nonprofit corporations described in 26 U.S.C. 501(c)(3).
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Candidate appearances on educational institution premises

®

Rental of facilities at usual and normal charge. Any incorporated

nonprofit educational institution exempt from Federal taxation

under

82



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Draft B

(i)

26 U.S.C. 501(c)(3), such as a school, college or university, may
make its facilities available to any candidate or political committee
in the ordinary course of business and at the usual and normal
charge. In this event, the requirements of paragraph (¢)(7)(ii) of
this section are not applicable.

Use of facilities at no charge or at less than the usual and normal

charge. An incorporated nonprofit educational institution exempt

from Federal taxation under 26 U.S.C. 501(c)(3), such as a school,

college or university, may sponsor appearances by candidates,
candidates’ representatives or representatives of political parties at
which such individuals address or meet the institution’s academic
community or the general public (whichever is invited) on the
educational institution’s premises at no charge or at less than the
usual and normal charge, if:

(A)  The educational institution makes reasonable efforts to
ensure that the appearances constitute speeches, question
and answer sessions, or similar communications in an
academic setting, and makes reasonable efforts to ensure
that the appearances are not conducted as campaign rallies
or events; and

(B)  The educational institution does not, in conjunction with
the appearance, expressly advocate the election or defeat of

any clearly identified candidate(s) or candidates of a clearly
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identified political party, and does not favor any one

candidate or political party over any other in allowing such

appearances.

ALTERNATIVE A for 114.4(d)

(d) Voter r

M

@

istration and get-out-the-vote drives.
Voter registration and get-out-the-vote drives permitted. A corporation or
labor organization may support or conduct voter registration and get-out-
the-vote drives that are aimed at employees outside its restricted class and
the general public in-aecordanee-with-the-conditions-setforth-in
paragraphs{d)}H-through(d)(6)-of thisseetion. The corporation or labor
organization must not act in cooperation, consultation, or concert with or
at the request or suggestion of any candidates, candidates’ committees or

ents, or political party regarding the planning, organization, timing, or
administration of a voter registration or get-out-the-vote drive. Voter
registration and get-out-the-vote drives include providing transportation to
the polls or to the place of registration.

Disbursements for certain voter registration and get-out-the-vote drives

not expenditures. Voter registration or get-out-the-vote drives that are
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conducted in accordance with paragraphs (d)}(2)(i) through (d)(2)(v) of this

section are not expenditures.

®

The corporation or labor organization shall not make any
communication expressly advocating the election or defeat of any
clearly identified candidate(s) or candidates of a clearly identified

political party as part of the voter registration or get-out-the-vote

drive.

(ii3)

(iii4)

(ivs)

The registration drive shall not be directed primarily to individuals
previously registered with, or intending to register with, the
political party favored by the corporation or labor organization.
The get-out-the-vote drive shall not be directed primarily to
individuals currently registered with the political party favored by
the corporation or labor organization.

These services shall be made available without regard to the
voter’s political preference. Information and other assistance
regarding registering or voting, including transportation and other
services offered, shall not be withheld or refused on the basis of
support for or opposition to particular candidates or a particular
political party.

Individuals conducting the registration or get-out-the-vote drive

shall not be paid on the basis of the number of individuals
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registered or transported who support one or more particular
candidates or political party.

(v6)  The corporation or labor organization shall notify those receiving
information or assistance of the requirements of paragraph (d)(4)
of this section. The notification shall be made in writing at the

time of the registration or get-out-the-vote drive.

ALTERNATIVE B for 114.4(d)

(d) Voter registration and get-out-the-vote drives. A corporation or labor

organization may support or conduct voter registration and get-out-the-vote drives that

are aimed at employees outside its restricted class and the general public in accordance

with the conditions set forth in paragraphs (d)(1) through (d)(5) of this section. Voter

registration and get-out-the-vote drives include providing transportation to the polls or to

the place of registration.

1)

not act in cooperation, consultation, or concert with or at the request or

suggestion of any candidates, candidates’ committees or agents, or

olitical party regarding the planning, organization, timing, or

administration of a voter registration or get-out-the-vote drive.

86



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Draft B

(32)

(43)

(34)

(65)

5.

The registration drive shall not be directed primarily to individuals
previously registered with, or intending to register with, the political party
favored by the corporation or labor organization. The get-out-the-vote
drive shall not be directed primarily to individuals currently registered
with the political party favored by the corporation or labor organization.
These services shall be made available without regard to the voter’s
political preference. Information and other assistance regarding
registering or voting, including transportation and other services offered,
shall not be withheld or refused on the basis of support for or opposition to
particular candidates or a particular political party.

Individuals conducting the registration or get-out-the-vote drive shall not
be paid on the basis of the number of individuals registered or transported
who support one or more particular candidates or political party.

The corporation or labor organization shall notify those receiving
information or assistance of the requirements of paragraph (d)(43) of this
section. The notification shall be made in writing at the time of the
registration or get-out-the-vote drive.

Section 114.10 is removed and reserved.

§ 114.10 [Removed and reserved|.

6.

Section 114.14 is removed and reserved.

§ 114.14 [Removed and reserved].

7.

Section 114.15 is removed and reserved.

§ 114.15 [Removed and reserved].
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8. Section 114.16 is added to read as follows:

Section 114.16 is added to read as follows:

§ 114.16 Independent expenditures and electioneering communications made by

corporations and labor organizations.

(a)

(b)

(c)

(d)

General. Corporations and labor organizations may make independent
expenditures, as defined in 11 CFR 100.16, and electioneering communications,

as defined in 11 CFR 100.209,.

Reporting independent expenditures and electioneering communications.

(1) Corporations and labor organizations that make independent expenditures
aggregating in excess of $250 with respect to a given election in a
calendar year shall file reports as required by 11 CFR 104.4(a) and
109.10(b).

(2) Corporations and labor organizations that make electioneering
communications aggregating in excess of $10,000 in a calendar year shall
file the statements required by 11 CFR 104.20(b).

Solicitation: disclosure of use of contributions for political purposes. Whenever

a corporation or labor organization solicits donations that may be used for
political purposes, the solicitation shall inform potential donors that their
donations may be used for political purposes, such as supporting or opposing
candidates.

Non-authorization notice. Corporations or labor organizations making

independent expenditures or electioneering communications under this section

shall comply with the requirements of 11 CFR 110.11.
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1 (e) Segregated bank account. A corporation or labor organization may, but is not

2 required to, establish a segregated bank account into which it deposits only funds
3 donated or otherwise provided by individuals, as described in 11 CFR part 104,
4 from which it makes disbursements for electioneering communications.

5 @ Activities prohibited by the Internal Revenue Code. Nothing in this section shall

6 be construed to authorize any organization exempt from taxation under 26 U.S.C.
7 501(a) to carry out any activity that it is prohibited from undertaking by the
8 Internal Revenue Code, 26 U.S.C. 501, et seq.
9 On behalf of the Commission,
10
11
12 Cynthia L. Bauerly
13 Chair
14 Federal Election Commission
15
16
17 DATED:
18 BILLING CODE: 6715-01-P
19
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