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Washington, DC 20463
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' Acting Staff Director : e s
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: vGenera] Counsel
Rosemary C. Smith &n‘? '
Associate General Cou el

Brad C.Deutsch W

Assistant General Counsel

Cheryl AF. Hemsleyw
Attomey .

| Sub_]ect . A02005:20 - Altemative Dratts

~ Attached are two proposed drafts of Advisory Oplmon 2005 20 which responds '
to a request from Pillsbury Winthrop Shaw Pittman LLP (“PWSP”). PWSP seeks the .
Commission’s determination as to whether PWSP’s partners may use PWSP’s automated
electromc payroll system to make voluntary contributions to PWSP PAC. -

Drafts A andDraft B both conclude that PWSP’s partners may use PWSP’s
automated electronic payroll system to make voluntary contributions to PWSP PAC. .

. Draft A concludes that PWSP PAC must pay PWSP in advance for the costs
‘associated with PWSP’s partners’ use of PWSP’s automated electronic payroll system to
make contributions to PWSP PAC. Draft B concludes that PWSP PAC may relmburse ‘
PWSP within a commercxally reasonable time for these costs.

-We request that these drafts be placed on the agenda for January 19, 2006. |

Attachments _
Drafts AandB
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ADVISORY OPINION 2005-20

Ms. Kathryn E. Donovan
Pillsbury Winthrop Shaw Pittman LLP A : : .
400 Capitol Mall - ’ DRAFT A

- Suite 1700

Sacramento, CA 95814-4419
Dear Ms. Donovan:

We are responding to your advisory opinion request concerning the application of
the Federal Election Cafnpaig’n Act of 1971, as atnended (the “Act”), .and Commission -
regulatiOns to the use of Pillsbury Winthrop Shaw Pittman LLP’s (“PWSP”) automated .-
electronic payroll system by PWSP‘partners to make centributiens from a partner’s
income dlsmbutlon to PWSP’s polltlcal action committee, PWSP PAC (the “PAC”). The
Commlssmn concludes that under the facts and circumstances presented PWSP’s |
partners may use PWSP’s automated electronic payroll system to make voluntary
contnbutlons to PWSP PAC. PWSP PAC must pay in advance the costs associated with
the use of PWSP’s automated electronic payroll system for eontnbutlons to the PAC.
Backgrourtd '

The facts presented in this advisoty,k'opinion are based on y"our' letter received on
November 23 2005.

PWSP is a law firm orgamzed asa hmlted 11ab111ty partnership. PWSP has more
than 900 attorneys, of whom apprqx1mately 323 are pattners. From time to time, PWSP.
may perforrn legal services for Federal government agencies; and therefore it qualiﬁes as

a Federal contractor. Because of the difficulty in ascertaining PWSP’s Federal contractor

! PWSP was formed as the result of an April 4, 2005, merger between the law firms of Pillsbury Winthrop
LLP and Shaw Pittman LLP. The PAC was formerly known as Pillsbury Wmthrop LLP PAC. PWSP

‘indicates that it intends to terminate the Shaw Pittman political action committee in the near future and

transfer 1ts remaining funds to the PAC.
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status at any given time, PWSP asks the 'Commi‘ssion to assume that PWSP is a Federal

contractor at all times. The PAC is the nonconnected multicandidate political committee

sponsored by PWSP.

PWSP’s partners receive monthly distributions of income, with the exception of

‘tuvo distn‘butions in December. PWSP’s 'Executive Committee determines the‘ amount of .
..each partner s monthly income d1stnbut10n based on the level of ant1c1pated or realized
:proﬁts and the partner s mterest therem under PWSP’s partnership agreement Most

~ PWSP partners elect to receive their net compensation electronically via PWSP’s

~ automated payroll system by designating one or more accounts to receive an electronic

transfer of all or part of their income dlstribution from PWSP’s payroll ‘account. o

Each month, PWSP’s entire payroll is electronically transferred in a lump sum
from its operatin_ g account in one bank to its payroll account in another bank for -
dlstnbutlon to PWSP partners and other PWSP employees PWSP then instructs the _ i

payroll account bank as to the amount each parmer isto recelve, takmg mto account such

‘ deductlons as health beneﬁts and 401(k) contributions.

 Partners who have elected to receive ‘their compensatlon through PWSP’s

automated electromc payroll system must de51gnate at least one bank account into Wthh o

-~ their net compensatlon or a portion thereof, will be electromcally transferred drrectly

from PWSP’s payroll account. In addition to designating a portion of their net

- compensation for transfer into one or more personal banking accounts, PWSP partners

'may also authorize electronic transfers of a portion of their income distribution directly to

any other accounts they choose, in_cluding those of charitable organizations. Because

such transfers come from funds that are part of a PWSP partner’s incomé distribution,
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these charitable donations and other payments are made by the individual partner and not

by PWSP. Each PWSP_ partner alone determines how his or her net compénsation isto

- be disbursed from PWSP’s payroll aecount, and each partner may at any time prior to

dlsbursement modlfy or revoke any such account des1gnat10ns

In 2006, the PAC plans to solicit voluntary contributions from PWSP’s partners
No foreign nationals will be solicited and.no contributions from foreign nationals will be
acc_epted_. The PAC ‘currently only iaocepts contributions from PWSP partners made by :
personal check. PWSP would now lil<e to provide those_partners who use PWSP’s
aufomated ‘electronie payroll _systern with the Opiion of makmg COntribntions to the PAC
by designating the l’AC as a recipient of a portion of the partner’s incorne distribution.’
Sucl:bontributions to the‘PAC_ would not exceed $5,000 in a calendar year for each
PWSP partner ano the PAC- would pay for the'_costs assoclated with eontribubtion.s'toithe ,

PAC made through PWSP's automated electronic payroll system. Although the PAC .

‘ would be able to pay PWSP in advance for these costs, PWSP seeks guidance from the

'Commission as to vVhether the PACV‘may reimburse PWSP for such costs within a

commercially reasonable time.
Questwn Presented
May PWSP s partners u use PWSP’s automated electromc payroll system to make

voluntary contributions to PWSP PAC?

" 2 A small number of PWSP partners do not use PWSP’s automa'ted electronic payroll‘ system and continue

to receive their income distributions by check. These partners would continue to be able to contribute to
the PAC only by personal check. Similarly, for the few PWSP partners that are professional corporations,
the employee of each such corporatlon would be asked to make a voluntary contribution to the PAC by
personal check.
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Legal Analysis and Conclusions

The Commission concludes that under the facts and circumstances presented, -

PWSP partners may use PWSP’s automated electronic payroll system to 'n.lakevolur'l_tary.
' contributions to PWSP PAC, so long as the PAC pays in advance any costs associate'd

with the use of PWSP’s automated electronic payroll system for these cenuibUtiens.

The Act‘and Commission regulations generally;prohibit_ partnerships that are. |

Federal contractors from making contributions or expenditures in connection with

~ Federal elections. See 2 U.S.C.’441_<_:(a); 11 CFR 115.4(a). Although the assets ofa

partnership that is a Federal contractor méy not be used to make contributions toa
political committee, Commission regulations spegiﬁcal]yallow individual partners of

such a partnership to make contributions in their own names from their own personal

-assets. 11 CFR 115.4(b).

PWSP partners who use PWSP’s automated electronic payroll syvstem' exert:fse .

complete control over the funds that represent their net compensation in PWSP’s payroll

- account by desi gnating recipients for such funds in PWSP’s payroll system. Eaeh_ PWSP

partner may modify or revoke these designations at any ti_me prior to disbursement.

Significantly, PWSP has no control over the partner’s choice of the recipient of any

‘ disbur'sement from PWSP’s .'payroll account and at the moment a disbursement takes
_place from PWSP’s payroll account, the funds being disbursed are the .personal assets of

 the partner.® Thus, when a PWSP partner designates a recipient account in PWSP’s

automated electronic payroll system, it is the functional equivalent of that partner writing

3 This differs from the circumstances in Advisory Opinion 1984-10, in which the Commission concluded

‘that it was impermissible for a partnership to make partner-designated candidate contributions from the

partnership’s general operating account, even though an equivalent sum would then be deducted from the
partner’s subsequent quarterly income distribution. See also Advisory Opinion 1991-1.
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a personal check. ‘Accordingly, theComr'nissikokn concludes that PWSP’s partners may

use PWSP’s automated electronic payroll system to make voluntary contributions to the

. PAC.

Because the Federal contractor prohibition extends to the use of partnership funds -

~ for the PAC’s establishment, administration, and solicitation costs, PWSP may not pay
~ for any costs related to the use of PWSP’s aﬁtom_ated electronic payroll system for

 contributions by PWSP’s partners to the PAC.*

The Commission has allowed paﬁnerships that were otherwise prohibited from

making contributions to nonconnected political committees to pay for committee costs

associated with a committee’s use of goods and services that the partnership offers in the
usual course of businessv, subject to reimbursement by the committee within a
commercially reasonable time. See, e.g. Advisory Opinidh 2001-7. However, this -

allowance does not extend to goods and services that are not offered by a paﬁnership in

the ordinary course of its business. See id. (usual and normal charge for cost of services

offered to clients in the ordinary course of business such as copying, postage, and

telephone use, may be reimbursed by a pblitica] committee within a coinméréially

‘reasonable time). ‘Because use of PWSP’s automated electronic payroll system is not a |

service that PWSP offers to its clients in the ordinary course of busiyness, the PAC must -
pay PWSP the related costs in advance to avoid an impermissible contribution by PWSP '

to the PAC.

4 The Act does not extend to a partnership the ability granted to corporations to set up a separate segregated
fund and conduct itself as a connected organization. Thus, a partnership’s payments for a political
committee’s administrative costs would be contributions to the committee. See Advisory Opinion 1991-1.
However, absent the Federal contractor prohibition, partnerships generally are allowed to make
contributions to political committees subject to the limitations contained in 2 U.S.C. 441a and 11 CFR
110.1(b), (c) and (d). See 11 CFR 110.1(e). -
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| This réspbﬁse constitutes an adVisory opinién concerhing the applicgfion of tﬁe .
.2 Act and Commissidn regulations‘ to t}i'e.speci.fic transaction or activity set forth in yo._ur‘ '
3 ‘.'request. See 2U.S.C. 437f. The CommiSsion emphasizes that, if there i's'é change m any
4 of th'e.facts.or assumptiOns presented, and sqchbfacts or assﬁxﬁptions are material to a

5 .cbnclusit)n presented in this advisory opinion, then the rgque'stor may not r_ely'dn that

6 - . conclusion as support for its proposéd activity.

8 o B Sincerely, .

12 ' : o Michael E. Toner
13 - » - - Chairman

16  Enclosures (Advisory Opinions 2001-7, 1991-1, and 1984-10)
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ADVISORY OPINION 2005-20

~ Ms. Kathryn E. Donovan | - " DRAFTB

Pillsbury Winthrop Shaw Pittman LLP -
400 Capitol Mall _

* Suite 1700
v Sacramentq, CA 95814-4419

D,cat Ms Donovaﬁ:.

We are responding to your advisory opinion request concerning the application of

| the Federal Election Campaign Act of 1971, as afnended (the “Act”), and Commission -

regulatiené to the use of Pilisbury Winthrop Shaw Pittman LLP’s (“PWSP”) automated -
electronic payroll system by PWSP partnefs to make centri_butiens frqm a -partner’s
income diétribution to PWSP’s politieal actioﬁ committee, PWSP PAC (the “PAC”). The |
Commission:co‘ncludes' that under tﬁe‘facte and circumstances preSenied, PWSP’s

partners may uée PWSP’s automated electronic payroll system to make voluntary

‘contributi'ons to the PAC. The PAC must reimburse PWSP within a commercially

reasonable time for the costs associated with the use of PWSP’s automated electronic

~ payroll system for contributions to the PAC.

| Background

The facts presented in this advisory opinion are based on your letter received on. - -

November 23, 2005.

PWSP isa ]aw firm orgamzed asa limited hablhty partnershlp PWSP has more .
than 900 attorneys, of whom approximately 323 are parmers. -From time to time, PWSP -

may perform legal services for Federal government agen'cies, and therefore it qualifies as |

! PWSP was formed as the result of an April 4, 2005, merger between the law firms of Pillsbury Winthrop
LLP and Shaw Pittman LLP. The PAC was formerly known as Pillsbury Wmthrop LLPPAC. PWSP -
indicates that it intends to terminate the Shaw Pittman polmcal action committee in the near future and -
transfer ltS remaining funds to the PAC. :
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* a Federal contractor. Because of the difficulty in aScertaining PWSP’s Federa] contractor

status at any glven tlme PWSP asks the Commrssron to assume that PWSP isa Federal

contractor at all times. The PAC i is the nonconnected multicandidate political comrmttee

sponsored by PWSP.

PWSP’s partners receive monthly distributions of mcome, with the exception of .

- two distributions in December. PWSP s Executrve Committee determmes the amount of
each partner’s monthly income distribution based on the level of anticipated or realized
- profits and the partner’s interest therein under PWSP’s partnership agreement. Most

- PWSP partners elect to receive their net compensation electronically via PWSP’s

automated payroll system by desi gnating one or more accounts to receive an electr_onic .
transfer of all or part of their income distribution from PWSP’s .payr‘ol‘l account.

Each month, PWSP’s entire payroll is electronically transferred in a lump sum
from its operati,ng.account in one bank to its payroll account in another bank for |

distribution to PWSP partners and other PWSP employees. | PWSP then instructs the

' payroll account bank as to the amount each partner is to receive, taking into account such

deductlons as health beneﬁts and 401(k) contributlons

Partners who have elected to receive their compensation through PWSP’

: automated electromc payroll system must desr gnate at least one bank account into whrch

their net compensation, or a portion thereof, will be electronically transferred directly.

: from PWSP’s payroll account. In addition to designating a portion of their net

'compensation for transfer into one or more personal bankmg accounts, PWSP partners

may also authorize e]ectromc transfers of a portion of their income distribution directly to

any other accounts they choose, 1nc1ud1ng those of charitable orgamzations Because
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such transfers come from funds that are part of a PWSP partner’s inéome distribution,

these chantable donatlons and other payments are made by the individual partner and not

by PWSP Each PWSP partner alone deterrmnes how his or her net compensation is to.

be disbursed frorn PWSP’s payroll account, and each partner may at any time prior to
disoursernent modl:fy or reyoke any such account designations. |
In 2006, the PAC plans to solicit volontary contributions from PWSP’s parmers.’
No forei gnnationals wrll be solicited andl no contributions frorn foreign nation'als will be
accepte'd. The PAC currently onl‘ytaccepts contributions from PWSP partners made by
personal check. PWSP would now like to provide those partners who use PWSP’s
automated el}ect_ronic payroll system with the option of making 'covntributi‘ons to the PAC
oy de’signating‘the'PAC as a recipient of a portion of the partner’s incorne distribution.? |
Such contributions to the PAC would not exceeri $5,000 in a calendar year for each '

PWSP'_partner.

, Questwn Presented

May PWSP’s partners use PWSP’s automated electromc payroll system to make

voluntary contrtbutlons to PWSP PAC ?

'Legal Analysis and Conclusions

The Commission concludes that under the facts and circum_stances prés’ented;
PWSP partners may use PWSP’s automated electronic payroll system to make voluntary '

contributions to PWSP PAC, so long as the PAC reimburses PWSP within a

2 A small number of PWSP partners do not use PWSP’s automated electronic payroll system and continue
to receive their income distributions by check. These partners would continue to be able to contribute to

~ the PAC only by personal check. Similarly, for the few PWSP partners that are professional corporations,

the employee of each such corporatlon would be asked to make a voluntary contribution to the PAC by
personal check :
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commercially reasonable time for any costs associated with the use of PWSPA’sv automated
electronic payroll system for these cOntribuﬁohs.

- The Act and Commission regulations generélly prohibit partnefship_s that are

~ Federal contractors from making 'contribufions or expenditures in connection with . |
Federal elections. See 2 U.S.C. 441c(a); 11 CFR 115.4(a). Altho_ugh thé assets ofa

"partnership thatis a Federal contractor may not be used to make contributions to a

pblitical committee, Commission ;éghlations sﬁeciﬁcally allow indiviciual parthefs of
such a partnership to méke contributions in tﬁcir_ own names from their own personal
assets. 11 CFR 115._4(b).

PWSP partners who use PWSP’s automated electronic payroll system exercise -
cbmplete control ovcr the funds that fépreserit &eir net cdmpenSatioﬁ 'in PWSP’s payroll

account by desi gnating recipients for such funds in PWSP’s payroll system. Each PWSP

partner may modify or revoke these designations at any time prior to disbursement.

Si gnificantly, PWSP has no control over the partner’s choice of the recipient of any

disbursement from PWSP’s payroll account and at the moment a disbursement takes

- place from PWSP’s payroll account, the funds being disbursed a_re. the personal assets (ff

the pax,’mer.3 Thus, when a PWSP partner designates a recipient account in PWSP’s
automated electlfonié payroll system, it is the functional équivalent of that partner writing -

a personal check. . Accordingly, the Commission concludes that PWSP’s partners may -

use PWSP’s automated electronic payroll systém to make voluntary contribiifions to the

PAC.

- 3 This differs from the circumstances in Advisory Opinion 1984-10, in which the Commission concluded
' that it was impermissible for a partnership to make partner-designated candidate contributions from the

partnership’s general operating account, even though an equivalent sum would then be deducted from the
partner’s subsequent quarterly income distribution. See also Advisory Opinion 1991-1.
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~ Because the Federal contractor prohibition extends to the use of partnership funds

for the PAC’s Aestablishment administration and solicitation costs, PWSP .may not pay

. for any costs related to the use of PWSP’s automated electronic payroll system for

contributlons by PWSP’s partners to the PAC.*

Nevertheless, the Commrsswn has allowed partnerships that were otherwrse

_' prohibited from making contributions to nonconnected political comrmttees to pay for

- committee costs associated with a committee’s use of goods and services that the

partnership uses m the usual' course of busbiness,_ so long as the committee _reimburses the
partnership within a ’comme'rcially' reasonable time. See, e.'é., Advisory Opinion 2001-7.
Because use of PWSP’s automated electronic payroll system is 'a service that PWSP uses
in the ordinary course of busmess, PWSP may pay for the costs assocrated with PWSP’s

partners use of its automated electromc payroll system to make voluntary contnbutions to

the PAC, SO long as the PAC reimburses PWSP within a commercrally reasonable time.

This response constitutes an adv1sory opinion concemmg the application of the

- Act and Commission regulations to the spec1ﬁc transaction or activ1ty set forth in your

request. See 2 U.S.C. 437f. The Commission emphasizes that, if there is a change in any .

4 The Act does not extend to a partnership the ability granted to corporations to set up a separate segregated
fund and conduct itself as a connected organization. Thus, a partnership s payments for a political .
committee’s administrative expenses would be contributions to the committee. See Advisory Opinion
1991-1. However, absent the Federal contractor prohibmon, partnerships generally are allowed to make .
‘contributions to political committees subject to the limitations contamed in2 U.S.C. 441a and 11 CFR

110. l(b), (c) and (d). See 11 CFR 110.1(e)-
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‘1 ofthe facts or assumptions pr'esented; and such facts or assumptions are material to a
2 conclusion presented in this advisory opinion, then the requestor may not rely on that - '

3 conclusion as support for its proposed activity.

4

5 Sincerely, -

6 .

7
g o

Y Michael E. Toner.
10 "Chairman

11

12

13 Enclosures (Advisory Opinions 2001-7, 1991-1 and 1984-10)




