REPORT ON REFORM OF THEE FEC'S ENFORCEMENT PROCEDURES
COMMITTEE ON ELECTION LAW
SECTION OF ADMINISTRATIVE LAW
AMERICAN BAR ASSOCIATION

This Report is intended to explain the rationale for the
proposed changes in the Federal Election Commission's en-
forcement procedures contained in the attached draft Resolu~
tion. The recommendations contained herein represent the
wvork product of a Task Force of members of the Committee on
Election Law which was formed to study the enforcement pro-
cedures currently in effect at the Commission, to evaluate
these procedures, and to suggest changes based on the prac-
tical experience of the members.

At the present time, there are several legislative proposals
under consideration in the Senate which would substantially
revise the FEC's statutory authority. This project was un-
dertaken with the hope that the Bar would.be able to provide
constructive suggestions at a time when the legislative
authority of the Commission is under scrutiny by the Cong-
ress.

Accordingly, a volunteer Task Force was designated by the
Committee's Chairman, Jan W. Baran, to study this problem
and report back to the full Committee with its recommenda-
tions. The Task Force was chaired by David G. Frolio of
Bracewell & Patterson, a Vice-Chairman of the Committee, and
included the following:

Jan W, Baran - Baker & Hostetler

Michael S§. Berman - Kirkpatrick, Lockhart, Hill,
Christopher & Phillips

Carol C. Darr - Democratic National Committee
Herbert L., Fenster - McXenna, Connor & Cuneo

Edward L. Weidenfeld - McXenna, Connor & Cuneo

In addition, the following individuals participated in the
meetings of the Task Force, but did not take a position with
respect to the recommendations: John W. McGarry (Chairman,
Federal Election Commission); Patricia Ann Fiori (Executive
Assistant to Chairman McGarry); and Thomas Josefiak (Deputy
to the Secretary of the Senate for the Federal Election Com-
mission). These individuals were instrumental in providing
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the Task Force with insight into the daily operation of the
Federal Election Commission.

The Task Force was formed at a meeting of the Committee on
Election Law on October 13, 198l. Throughout the next six
weeks, the Task Force met on numerous occasions to discuss
and draft proposed recommendations. At 2 meeting of the
full Committee on November 18, 1981, the Task Forcé's pro-
posed recommendations were presented and discussed. Repre-
sentatives of the FEC attended and commented on the recon-
mendations. This Report Wwas subsegquently prepared to-re-
flect the majority and usually consensus views of the mem~
bers of the Committee.

DISCUSSION

The Federal Election Commission is unique in “many ways, but
particularly in'twe respects. -First, it is unigue by virtuwe
of the conduct that it regulates -~ political speech, The
Supreme Court has noted that regulatioh of campaign £inanc-
ing affects core first amendment freeddms of polatacal ex-
pression and assoczation. Buckley v. valeo, 424 0.5 1,
14~15 {1976). For this reason, the Commission has Tthe
weighty, if not impossible, obligaticn to exercise ity pow-
ers 4in a manner harmeniocus- with a system of. free expres-
sion.® Federal Election Commission v, Central Long Island
Tax Reform immediately Commitiee, 616 F.2d 45, 55 i?é Cix.
1980) (Kaufman, C.J., CONCUrring). Thé Commission is also
singular in its enfortement procedured,’ vwhich reflect an
amalgam of investigative, prosecutorial, and de Facto’ adju~
dicative phases and functions. In add@dition to conBucting
investigations, the Commigsion "has thé sole discretiocnary
power ‘to determine' whether or not a civil wvioclstion ‘has
occurred or is about to occur, and consequently whether or
not informal or 3u&1:ial _remedies will be _pursued.”
Puckley, supra at 112, n.l53. .

With these considerations in mind, the Committee on Electicn
Low proposes certain changes in the enforcement procedures
©f the FEC. {A summary’of the ex1st1ng enforcenent proce-
dures is attached as Appeéndix A, and & copy of 2 U.S.C.
$ 4379 is attached as Appendix B. J The recommendations are
desighed to increase - the procedursl safeguardé for those
who, while exercising constitutional rights, may be investi-
ynted by the agency and potentially subjected to probable
capse determinations. The recommendations also attempt to
expedite the enforcement proceeazncs without 1ncreas:ng ad-
kwiﬂistrative burdens.

<20



https://Append.ix
https://fre~doms.of

Proposed Modifications To The Enforcement Procedures

Resson To Believe Proceedings

1. Complaint Generated Investigations.

Where an individual has:filed 2 complaint alleging a viola~-
tion of the Act, § 437g{a) {1} provides that the Commission
must serve a copy of the complaint on the Respondent and
allow 15 days for a written response. In many cases, the
information provided by the Respondent pursuant to this pro-
vision demonstrates that no violation occurred. In such a
case, the General Counsel would recommend that the Commis-
sion find that no Reason To Belleve that a violation exists.
The Commission then votes on this recommendation.

In some cases, however, the information provided by the Re~
spondent, although convincing, may fail to rebut every sih-
gle allegation in the complaint. Alternatively, the Respon-
dent's written submission may raise minor gquestions which
the General Counsel and the Commission might wish to pursue
prior to dismissing the complaint. The Committee concluded
that in both situations, the Commission should have the
authority to request additional information from the Respon-
dent. VWhere the Respondent is willing and can provide in-
formation which demonstrates that no violation has occurred,
the complaint should be dismissed.

Under the procedures presently in effect, however, the Gen-
eral Counsel is prohibited from requesting information from
the Respondent prior to a finding of Reason To Believe. The
Commission has concluded that any such communication with
the Respondent prior to a finding of Reason To Believe is
not authorized by the Act.

In order to provide the Commission with explicit statutory
authority in this situation, the Committee recommends that
the Act bhe amended so as to allow the Commission to reguest
that the Respondent provide certain informetion voluntarily
prior to any consideration of Reason To Believe. As in the
case of the initial written response, the submission of
additional information by the Respondent will be voluntary.
The purpose of allowing this voluntary communication between
the Commission and the Respondent is to allow the Respondent
the opportunity to demonstrate that no vieleztion occurred
prior to a formal finding of Reason To Eelieve. 1In this
manner, the Respondent mey avoid the embarrassment and stig-
ma associated with such a finding, and the Commission may
eliminate unnecessary formal investigations.




2, Internally Generated Investigations.

The overwhelming majority of internally generated investiga-
tions are triggered by information obtained from (1) reports
filed with the Commission; {2} audits of the committee's
books; and (3) referrals £rom other agencies. In many
cases, the Respondent's first notice that any enforcement
action has been opened is the receipt of notification that
the Commission has already reached a formal Reason To Be-
lieve finding., Unlike complaint generated investigations,
the Act does not require the Respondent to be notified of

the alleged violation prior to the Reason To Believe deter-
mination.

The Committee recommends that the Commission 1nstitute a
procedure of notifying the Réspondent of the allege
tion and providing the Respondent. with an oppof unity to
demonstrate why no action should be taken prior to.a COmmis-
sion decision on the Reason Tc Belaeve issue. ll
commendation merely seeks to provide Respondents:
same rights which they would receive if the Commission were
investigating the same allegation in response fo a - com-
plaint. As in the case of the complaint generatéd investi-
gation, the Respondent will not be reguired to submit any-
thing to the Commission.

In many cases, the Respondent will be able to provide the
Commission with an adequate explanation of the alleged vio-
lation. The Committee believes that it would be preferable
from the perspective of both the Respondent and the Commis~
sion to avoid a formal Reason To Believe finding in such
cases. This will alliow the Respondent t6 avoid theé stigma
of . a-Reasoa To Believe finding, and allow the Commlssxon to
aveid opening and conductlng a2 full scale 1nvestigatzon. -

Probable Cause Proceedings

The recommendations contained within this bubsection of the
Report (Recommendations 3 ~ 5) are grounded in the view that

'3/ The Committee believes that this procedure may be im-
Simmented by the Commissaon without adéitional legisiative
»mutherity. .
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the Probable Cause proceeding is guasi-~adjvdicative in na-
ture. At the point where the General Counsel has recommend=-
ed in his brief that the Commission find Probable Cause to
believe that a violation has occurred, the position of the
General Counsel and that of the Respondent are clearly ad-
versarial. In deciding whether the arguments of the General
Counsel or those of tlie Respondent should be given more

weight, the Commission is in effect exercising a judicial
function.

In light of the First Amendment aspects inherent in these
adversarial proceedings, the Respondent should be provided
with certain minimal procedural protections. Recommenda-
tions 3 through 5 are intended to provide the Respondent
with such minimal protection without imposing undue admini-
strative burdens on the Commission and the General Counsel's
office.

3, Access To Information.

As discussed above, the General Counsel is reguired to pro-
vide the Respondent with a copy of his brief delineating the
legal and factual support for the recommendation. The Gen-
eral Counsel is not reguired to provide the Respondent with
access to the documents, correspondence, interrogatories,
and deposition transcripts that support the Ceneral Coun~-
sel's recommendation to find Probable Cause. In fact, the
General Counsel routinely refuses to allow the Respondent
access to such material.

The Committee is recommending that the Act be amended so as
to allow the Respondent access to such material just prior
to the initiation of the briefing stage of the proceeding.
such access will afford the Respondent notice of the evi-
dence upon which the staff is relying, and will allow the
Respondent an opportunity to rebut certain factual allega-
tions that are erroneous or incomplete. Moreover, such ac-
cess will guarantee that the Commission has more information
available to it at the time it has to make a decision with
respect to Probable Cause,

The FEC staff has resisted disclosure of such information to
Respondents on the grounds that staff reports are protected
by the work product privilege. This argument, however, has
no application to the Committee's recommendation. Our re-
commendation epplies only to documents which were obtained
by the Corumission from third parties and toc the transcripts

f depositions taken from third parties. The Committee is
not recommending that the internal legal and factual anal-
yses prepared by the Commission or staff be disclosed to the
Respondent.

232
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The staff has also argued that the disclosure of such in-
formation would violate the confidentiality provisions of
the Act. This argument is based on 2 1,8.C. § 437g(a) (12)
{3}, which provides as follows:

Any notification or investigation made
under this section Bhall not be made
public by the Commission or by any per-
son without the written consent of the
person receiving such notification or
the person with respect to whom such
investigatdion is made, -

2 U.S.C. § 437g{a} (12} (A}, The clear intent of this provi-
sion is to protect the target of the investigation frém ad-
verse publicity which would result £rem 'the knowledge that
he or she was the target of an investigation. The intent
behind this provision was to protect the Respondent; rather
than to deprive the Respondent of information. Accordingly,
this argument does npt support failure teo disclase this in<
formation to tbe Respondent.

Fanally. the ?EC staff -has resisted disclosure of 1nforma-
tion to Respondent on the grounds that the files must remain
secret to essure effective investigetions, Bowever, the
Committee's. propasai Wwould. not allow a.Respondént acces$ to
documents until aftexr the staff has contluded its investiga-
tion, Presumably, thke Genexai Counsel would not fecommend
Probable Cause and prepare a br;ef uﬁless the investlgative
stage has been concluded. . .

The Committee's proposal in thas regard is supported by the
the aunthor of an article published in the Yale Law Journal
entitled "The Federal Election Commission, The FPirst Amend-
ment, and Due Process.® 85 Yale L. J. 1199 (1980}. This
article concludes as follows:

‘The -Commission shouvld provide the .re-
spoadent with sufficient information to
defend himself effectively., . If the
staff recommends conciliation rather
than dismissal, the xrespondent should
receive not ornly a brief setting forth
the staff's position, but alsp access to
supporting evidentiary material. ., .
While adding only marginally to the cost
of FBC enforcement, these reforms would
markedly increase its fairness. In ad-
dition, the formal reguirement may en-~
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courage the staff to provide more infor-
mation veoluntarily to respondents prior
to the final report,

Id. at 1222,

4. Access To General Gounsel's Reports.

The 1979 Amendments to the Act require that the General
Counsel's brief must be given to the Respondent prior to the
Probable Cause determination by the Commission. The Respon-
dent then has an opportunity to submit a responsive brief,
after which time both briefs are submitted to the Commission
for consideration of the Probable Cause issue. This proce-
dure was intended to provide the Respondent with the legal
and factual theories upon which the General Counsel was re-
lying, and to provide the Respondent with an opportunity to
rebut these theories.

In practice, however, the General Counsel has added a third
step to the process. After the Respondent has submitted a
brief pursuant to 2 U.S5.C. § 437g(z) {3}, the General Counsel
submits a post-brief report to the Commission. This report
generally summarizes the arguments advanced in Respondent's
brief, and often attempts to0 rebut these arguments. In at~
tempting to rebut the Respondent's arguments, this post~
brief report may assert new legal and factual theories. The
post-brief report is not provided to the Respondent.

The Committee recommends that all such written reports and
recommendations from the staff which are submitted to the
Commission after the submission of the Respondent's brief
should be provided to the Respondent, The Committee's pro-
posal does not restrict the General Counsel from submitting
such reports. It simply recommends that such reports be
provided to the Respondent, The purpose underlying this
recommendation is to give the Respondent notice of the legal
theories and facts upon which the Generazl Counsel is rely~-
ing. As noted above, this goal was implicit in the 1979
Amendments to the Act. This recommendation imposes no ad-
ministrative burden on the Commission or the General Coun~
sel,

5. Right To Oral Argument.

Under the procedures presently in effect, the Respondent's
participation in the Probable Cause determination is limited
to the filing of his or her brief. 1In contrast, the Generzl
Counsel files his initial brief as well as & post-brief re-

port. In addition, the General Counsel presents his recom-
mendations orally to the Commission at a closed session.
234
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The Committee recormends that the Respondent be allowed zn
equal opportunity to present his arguments orally to the
Commission. Such an oppcrtunlty, however brief, will allow
the Respondant the opportunity to challenge any misstate-
ments in the General Counsel's post-brief report and oral
presentatlon. It will also allow the Commission to hear
both sides of the issue, to ask questions, Bnd to make a
more informed decision on the Preobable Cause issue.

The Committee's recommendation imposes a minimal administra-
tive burden on the Commission. As noted above, the Genekral
Counsel generally presents his argument to the Commission
orally. Our recommendation merely requests thé Commission
to allocate an amount of time t6 allow the Respondent to
rebut the arguments of the General Counsel. Purthermore, it
is unlikely that most Respondents will avail themselves of
the opportunity to participate in such an oral argument. In
many cases, the Respondeént may decide that the expense of
retaining counsel would be ted great and/or that arguments
have been presented adeguately in the brief, This recon-
mendation imposes a minor burden on the Commission’s ddmini-
strative procedures with a substantial enhancement in” the
quality and fairness of ‘thé decision making process.

This recommendation is supported by both a Common Cause
study and the conclusions of the Yale Law Journal article,
Noting that one Commissioner indicated that the agencdy staff
did an inadequate job ©f presenting the Respondent's. posi-
tion, the Common Cause study recommends that "the FEC shetld
make greater wuse of oral arguments.” Stalled From The
Start, Recommendation No, 20, at 55. In a Similar fashzon,
the VYale Law Journal article concludes as follows:

.. .the FEC shHould permit Respondents to
make oral arguments to the Commission
before it decides whether to enter into
conciliation. Oral argument would en-
hance the fairness and hence the leg-iti-
macy of the procedure. Because of its
expense to Respondents, oral argument
would create .only limited additional
demands on the Commission's time.

B9 vale L.J., at 1222,

Conciliation Negotiations

[N Admission.

rhe vast majority of investigations which progress to a
finding of Probable Cause are ultimately resolved through a

239
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Conciliation Agreement between the Commission and the Re-
spondent. The legislative history of the Act indicates
clear Congressional intent that the Commission utilize the

conciliation procedures as the major mechanism for resolving
enforcement proceedings.

In negotiating Conciliastion Agreements, the Commission has
followed a consistent policy of requiring the inclusion of a
clause in which the Respondent expressly admits to having
violated the Act. In fact, the Commission typically insists
that the Conciliation Agreement contain two admissions., For
example, if the alleged violation involved a corporate con-
tribution, the Commission typically insists that the Concil-
iation Agreement contain the following admissions: (1} Re-
spondent admits that he or she accepted a contribution from

X Corporation, and (2) Respondent admits that he or she vio-
lated 2 U.S5.C. § 441b(a},

The Commission's insistence on such an admission results in
extended and difficult negotiations between the Respondent
and the Commission, Respondents are loathe to sign a docu-
ment containing an outright admission of a violation of =a
Federal statute for several obvious reasons. Most persons
would prefer to avoid making an outright admission because
all Conciliation Agreements are made available to the public
once the MUR has been terminated. Secondly, such an admis-
sion could expose the Respondent to criminal liability for
violating the Act, 2/ There is often a genuine dispute be-
tween the FEC and the Respondent as to whether a violation
of law has occurred, which dispute cannot be resolved short
of de novo trial in federal court. Accordingly, the Com-
mission's insistence on an admission clause has resulted in
protracted and lengthy negotiations consuming the resources
of both the Commission and the Respondent.

2/ The Act does provide that a Conciliation Agreement may
Be introduced into evidence in a criminal proceeding as evi-
Gence of the Respondent's lack of intent to commit the vio~
lation. 2 U.B8.C. § 437g(d)(2). In eddition, the Act pro-
vides that the court will consider the Respondent's compli-
ance with & Conciliation Agreement as a mitigating factor in
sentencing for a criminal vioclation, 2 U.$8.C, § 437g{d)
{3) {C}., Heither of these provisions, however, protect the
Respondent from a successful criminal prosecution based on
an admission in a Conciliation Agreement.

z36
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The Committee recommends that the Commission abandon its
insistence on the inclusion of an admission clause in all
Conciliation Agreements. Although it might be appropriate
to reguire a Respondent to admit to a wviolation where the
violation was knowing and willful, the Committee believes

that the Commission’s blanket requirement for an adnission
is inappropriate.

The adoption of this recommendation would conform the FEC's
policies to those of other agencies, such as the FTC and the
SEC. Neither of these agencles, nor any agency that members
of this Committee are aware of, requires an admission in all
cases, Adoption of this recommendation would alsc shorten
the amount of time necessary to terminate an enforcement
proceeding. Finally, it would alse result in a much more

efficient use of resources by both the Commissgion and the
Respondent.

This recommendation is supported by the conclusions of both
the Yale Law Journal article and the Common Cause study.
The author of the erticle concludes as follows:

. » «» the Commission should employ a
more flexible cenciliation - policy,
acknowledging its de facto adjudicative
as well as its prosecutorial role. In-
stead of demanding admissions of viola~-
tion as a matter of policy in concil-
igtion proceedings, the FEC should more
readily accept neutral language when the
issues of fact or law are unclear. This
approach would reduce the likelihood
that respondents who have not violated
the law will be forced to admit a viocla-
tion and pay a penalty. "It will also
save respondents and the government con-
siderable expense by allowing concilia-
tion &agreements to be concluded more
quickly and by reducing the pressure to
litigate for vindication,

#% Yale L. J. at 1223, In a similar fashion, the Common
Csuse study concludes that the "{t]Jhe FEC should re-examine
the conseguences of its policy of generally regquiring an
sdmission of violation in conciliation agreements." Stalled
]?om ghg Start, Recommendation No, 1§, at 54. For these
yeppont, the Commission should relax its policy on admis-
BIONE.

237
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7. Civil Penalties.

Under the present law, the Commission has the authority to
impose civil penalties in Conciliation Agreements negotiated
with the Respondents and in civil proceedings in Federal
District Court. The Commission may negotiate Conciliation
2greements containing civil penalties up to a dollar amount
equal to $5,000 or an amount equal to the value of the con-
tribution or expenditure involved in the violation, which~
ever is greater, In a case vhere the Commission determines
that the violation of the Act was "knowing and willful,* the
Conciliation Agreement may impose a civil penalty of up to a
dollar amount equal to the greater of §$10,000 or an amount
equal to 200 percent of the contribution or expenditure in=-
volved in the violation. Where conciliation negotiations
fail to result in an agreement, the Commission may initiate
a civil action in the Federal District Court and seek civil
penalties of a similar amount.

In negotiating Concilietion Agreements, the Commission has
generally insisted that the Respondent agree to pay a civil
penalty. The Commission requires the payment of a fine in
virtually all cases, including those cases in which the vio-
lation was inadvertent. 3/

The Committee believes that the Commission's insistence on
imposing civil penalties in 2ll cases is undesirable a2s a
matter of policy. It results in lengthier negotiations
without substantially increasing the deterrent effect of the
Act. Accordingly, the Committee recommends that-the Commis-
sion's statutory authority to impose civil penalties be re~
stricted to those cases in which a knowing and willful vio-
lation of the Act can be established.

The Committee notes that sufficient statutory authority ex-
ists to deter serious violations of the Act. The existing
zuthority to require the payment of civil penalties for
xnowing and willful violations pursuant to a Conciliation
Agreement should be retained. ¢ U.8.C. § 437g(a)l(5)(B).
where the Commission is unzble to negotiate a Conciliation
Agreement containing such a penalty, the Commission may seek
civil fines in Federal District Court. In addition, the Act

3/ In the past, the Commission has been very inconsistent
in determining the amount of the penalty associated with
similar offenses. However, the Commission has recently
adopted internal guidelines which should eliminate such
inconsistencies in the future.
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provides that serious viclations may be referred to the Jus-
tice Department for criminal prosecution, The Committee
believes that these provisions will successfully deter know-
ing and willful violations of the Act,

For violations that are not knowing and willful, the Commit~
tee believes that the sStigma of signing a public Concili-
ation Agreement is sufficiéntly punitive to encourage com-
pliance. The Act depends primarily on voluntary compliance
and the level of compllance to date has been very high.

Furthermore, the Committee on House Administration has re-
cently noted that the Commission’s policy with respect to
admissions of guilt and mandatorXy civil penalties is con-
trary to the statute's emphasis on coacllzation and’ wvolun~
tary compliance.

.3t 45 the [Committee on House Admimi- .

- stration’'s] opinion that the Commis-

sion expends too large @ share 0f its

resources pursuing minor, inadvertent

viclations of campaign law.: As- a

prime example, the Commission. appears

to misconceive the purpose of the

congiliation process., The purpose is -
not puni’ti&e ‘but c¢orrective. The

Commission's practice of requiring an

admission of guilt is not required by

statute, and runs contrary &o the’
principle of voluntary compiiance.

The payment of a fine, beéfore the

Commission [enters 4into and] con-

cluBes .2 conciliation agreement, pro-

ceeds from this-misconception.

The Committee's recommendation is supported in part by a
conclusion contained in the Common Cause study. The.study
concludes as follows: "The ¥EC should establish clear en-
jorcement pricrities and should place greater emphasis on
the pursuit of important 'knowing and willful' violations of
the law.” Stalled From The Start; Recommendation No. 14, at
49,

Miscellaneous

§. Time Limits On Investigations.

There was a consensus among the Cormittee members that the
investigations unnecessarily stretched@ over far too long a
period of time. In some cases, the delays were caused by
d4latory tactics of Respondent52 ﬁzch as refusal to comply
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with subpoenas. In such a case, the Commission is forced to
request a Federal District Court to enforce the subpoena.
In the majority of cases, however, the responsibility for
delay lay with the Commission. Several members of the Com-
mittee had been involved in investigations in which the
staff or the Commission, for no apparent reason, failed to
take any action whatsoever for periods of up to one year.

Unwarranted delays in the investigation of alleged viola-
tions of the Act create substantial problems for both the
Commission and Respondents. With the passage of time, it
becomes increasingly difficult to ascertain the relevant
facts. For example, the memories of witnesses become
clouded. Moreover, it is not unusual for a campaign com~
mittee to dissolve shortly after the campaign and for the
principals of the committee to disperse throughout the coun-
try. In such cases, it is difficult for the Commission to
ascertain whether the facts support a finding of Probable
Cause, and it is egually difficult for the Respondent to
gather the appropriate information to prepare a defense,

In order to alleviate this problem, the Committee considered
recommending statutory deadlines on the investigation of
2lleged violations, The Committee concluded, however, that
it would be inappropriate to impose statutory deadlines on
the investigative stage. This option was rejected on the
grounds that it would hamper the Commission's flexibility to
investigate alleged violations involving particularly com-
plex factual or legal theories.

The Committee ultimately concluded that the problem lay
within the internal management of the Commission staff which
has the responsibility for conducting the investigations.
This conclusion is reinforced by the Common Cause study,
which states as follows:

Serious questions have been raised about
the operation of the General Counsel's
office in terms of its workload, its
policy direction in conjuction with the
responsibilities of the staff director,
and its ability to serve the Commission-
ers and ultimately the public. An out-
side review, perhaps by the Administra-
tive Conference of the United States or
the American Bar Association could lead
to changes that would strengthen the

=80
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ability o©of the General Counsel and the
FEC to enforce the law.

Stalled From The Start, at 53,

In recognition of a lack of management within the Commis-
sion, the Committee retommends that the Commission take a
more active role in directing the menagement of its staff,
The Committee proposes that the Commission impose deadlines
on the conclusion of investigations. Such deadlines could
vary according to the factual complexities in each case.
Upon. the expiration of the. time peériod granted by the Com-
mission for the investigatory~peried, the staff could either
present the Commission with its brief and recommendations,
or, in the event that the investigation had not been con-
cluded, the staff would be expected.-to provide an explana-
tion. The purpose of this procedure would be to -encourage
the staff members to keep their cases moving along expedi-
tiously toward resolution or to be prepare@ to explain why
no action had been taken. 4/

9. Statement Of Reasons.

Under existing practices, the Commission does not provide a
formal statement of its reasoning to support its decisions,
In a typical proceeding, the General Counsel prepares a re-
port recommending that the Commission find Reason To Believe
{or Probable Cause) that a viclation has occurred, The Com—
mission then votes op whether to accept the recommendation.
1f four of the Commissioners vote in favor of the recommend-
ation, the Secretary of the Commission prepares a certifica-
tion which merely recites that the Commission has voted to
ndopt the recommendations of the General Counsel's report.
On several occaslions, the Commission has taken the position
that these certifications do not endorse the reasoning of
the General Counsel's reports. Accordingly, these reports
may not be relied upon by campaign committees and candidates
in attempting to ascertain the Cormission's policy in a giv~
en area.

¥ailure to provide & statement of reasons for Commission
drcisions deprives candidates and political committees of
nteded guidance on the Commission's policies in some of the
wott difficult interpretive guestions. For example, in the

A/ Several of the other recommendations made by the ‘Commit-
1o are also intended to address the general problem of de-
layr. For example, Recommendations 6 (relating to admis-
#ions} end 7 (relating to civil penalties} are intended to
e¥prdite the negotiation of Conciliation Agreements.

241
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1980 primary elections, the Commission decided in MURs 1167,
1168, and 1170 $/ that the debate between Ronald Reagan and
George Bush could not be sponsored by the Nashua Telegraph
Company without constituting an illegal corporate contri-
bution. The Commission's failure to publish a statement of
reasons in these MURs forces practitioners to speculate as
to their meaning and precedential value.

In defense of this policy, spokesmen for the Commission have
stated that the advisory opinion process exists toc answer
any interpretive questions. However, this response ignhores
the perceived inadequacies of the advisory opinion proced-
ure. One major problem with this process is that it re-
guires a campaign committee or a candidate to commit pub-
licly to a given course of action. One cannot ask hypothet=~
ical guestions. Additionally, the Commission is often un~
able to obtain the necessary votes to issue an Advisory Op-
inion on a controversial subject,

The Commission has also resisted the requirement to issue a
formal statement of reasons on the grounds that such a re~
guirement would require four Commissionérs to agree on a
given decision, which would reduce the flexibility in the
éecisionmaking process, Commissioners voting in favor of a
Probable Cause finding might do so for different reasons,
If this is in fact the case, the committees and practition-
ers deserve to be aware of it. Requiring a Commissioner to
articulate the rationale for his or her position will pro-
mote a more reasoned decisionmaking process.

FEC attorneys also point to the burden of preparing a formal
statement of reasons. The Committee submits that in the
vast majority of cases, the Commission need only endorse the
General Counsel's (or the Respondent's) reasoning for recom-
mending a finding of Probable Cause {or a dismissal). 6/

5/ The FEC designates each investigation as a "Matter Under
Review” or "MUR.” Each MUR is assigned a number.

¢/ The Supreme Court recently stated that even without ex~

press Commission -adoption of reasons, the staff report will

be viewed as the basis for the Commission's action. TFederal

Election Commission v. Democratic Senatorial Campaign Commit-
tee, S50 U.S,L.W. 4000, 4008 n. 19 (1981]. However, there is

@ continuing need for a formal statement of reasons because

the Commission may, and regularly does, take action contrary

to staff recommendations. 1In these cases, the staff report

would cleerly not support the Commission's action.
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Accordingly, the Committee recommends that the Commission
publish a statement of reasons for all decisions in which
Reason To Believe or Probable Cause is at issue. Such
statements would provide necessary guidance to political
comnittees and candidates. It would also promote consist-
ency in the decisionmaking process while imposing only =&
minimal burden on the Commission.

This recommendation of the Committee is supported by the
conclusions of the Yale Law Journal article cited above.
The article concludes as follows:

Failure to provide reasons for enforce-
ment actions impairs the guality of the
Commission’s decision making. The Com~
missioners may decide on a course of
action without majority agreement on an
interpretation of the law or its appli-
cation to the facts, This reduces the
coherence and predictability of enforce-
ment decisions and deprives political
participants of a guide to the Commis-
sion's interpretation of the law.

89 Yale L. J, at 1211~12,

10. Publication Of Index.

After a MUR is closed, either through dismissal, concilia-
tion, or Federal Court action, the file is made available in
the Public Records Office of the Commission. More than 1200
MURs Have been closed to date and are available for inspec~
tion. At the present time, there is no adeguate index to
the MURs, MURs are presently indexed only by number, by Re-
spondent, and by complainant (where applicable). There is
no subject matter index of the MURs.

Notwithstanding the absence of a formal statement of rea~-
sons, MURs often provide the only guidance on 2 number of
difficult guestions. "An Analysis of the Impact of the Fed-
eral Election Campaign Act, 1972-1978," Institute of Poli-
tics, Harvard University, October 1572, at 140. The absence
of a subject matter MUR index makes it extremely difficult
for private practitioners and FEC attorneys to determine how
particular violations were treated in the past. According-
ly, the Committee recommends that the Commission prepare and
publish a subject matter index of all MURs which have been
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closed., As in the case of the statement of reasons, such an
index would promote compliance with the Act by providing
guidance to candidates and committees.

This recommendation of the Committee is supported by the
conclusion of the Common Cause study discussed above. Re-
commendation No. 17 of this study provides as follows: "Mat-
ters under review should be published and categorized once
the Commission has completed the conciliation process.”
Stalled From The Start, Recommendation No. 17, at 53. The
study elaborafes on the need for such an index in the fol-
lowing passage:

Without this kind of index, it is ex-
tremely difficult for interested parties
or even Commission staff to determine
whether similar questions have been re-
solved previously. It is well past the
time when individual memories can be
relied upon for consistency, if there
ever was such a time.

CONCLUSION
For the reasons stated herein, the Committee on Election Law

urges the Section of Administrative Law to adopt the at-
tached resolution.

Committee on Election Law
Section of Administrative Law
American Bar Association
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APPENDIX A

Summary of Existing Enforcement Procedures.

The administrative procedures governing enforcement actions
by the Federal Election Commission were recently revised
with the enactment of the Federal Election Campaign Act
rmendments of 1978, Pub. L. No. 96-187. These procedures
are codified in 2 U.S.C. § 437g and ‘11 C.F.R. Part 110. 1In
order to put the Recommendations of the Committee in the

proper perspective, the existing enforcement procedures are
summarized below.

An enforcement action 1/ by the Commission may be triggered
as the result of two occurrences. It may be triggered by a
notarized, signed complaint from an individual alleging a
violation of the Act, or by the Commission's receipt of in-
formation in the normal course of its duties which suggests
that & vioclation of the Act has taken place., With respect
to the former cstegory (i.e., complaint generated investiga-~
tions), the Act provides that the Commission must notify the
Respondent and provide the Respondent with & copy of the
complaint within five days of its receipt. The Commission
must also allow the Respondent & ninimum of 15 days to sub-
mit written materials demonstrating that no violation eccur-
red. The Commission subsequently votes as to whether "rea-
son to believe" exists that a wviélation has occurred. A
total of 4 votes is necessary to support a2 finding of Reason
to Believe. 2 U.S.C. § 437g(a)(1).

An investigation may alsc be triggered by information obe
tained by the Commission in the normal course of carrying
out its supervisory responsibilities. Such information may
come from the following four primary sources: {1) the
analysis of reports filed by registered committees pursuent
to 2 VU.S.C. § 434; {(2) saudits and field dnvestigations of
political committees pursuant to 2 U.S.C. § 438(b) =and 26
U.5.C. §§ 9007(a), 903B(a): (3) referrals from other agen-
cies such as the General Accounting Cffice or the Department
of Justice; and (4) admissions of wrongdoing by individuals
or committees. Upon the receipt of information which sug-
gests that a viclation of the Act has occurred, the Commis-

1/ The FEC designates each investigation as a2 "Matter Under
Review" or "MUR." Each MUR is assigned a number.



sion votes on the issue of whether the evidence supports a
finding of Reason To Believe. 2 U,S.C, § 437g(=a)(2).

If the Commission determines that there is Reason To Believe
that a wviolation has occurred, the Commission must notify
the Respondent of this finding. In cases where the finding
cf Reason To Believe arpse from internal sources, the Re-
spondent must also be sent a2 copy of the staff report set-
ting forth the legal basis and the alleged facts which sup-
port the Commission's action. 2 U.S.C. § 437g{a) (2); 11
C.F.R. § 111.8(b).

Once the Commission has determined that Reason To Believe
exists, the Genera)l Counsel initiates an investigation of
the alleged violation. Such an investigation may include
the reliance on subpoenas, depositions, and field investige-
tions. 2 U.S.C. §§ 437d(a)(3),(4), and (9).

Upon the conclusion of the investigation, the General Coun-
sel is reguired to prepare a brief containing an evaluation
of the legal and factual issues of the case. Thie brief,
which also includes a recommendation as to whether there is
Probable Cause To Believe that a viclation has occurred,
must be served on the Respondent. Within fifteen days of
receipt of this brief, the Respondent may submit a reply
brief stating his or her position on the legal and factual
issues in the case. The Commission subseguently votes on
the issue of whether Probable Cause exists. As in the case
of & Reason To Believe determination, four Commissioners
must vote in favor of a finding of Probable Ceuse. 2 U.S.C.
§ 437g(a)(3).

Subseguent to a finding of Probable Cause, the Act directs
the Commission to attempt for a period of st least 30 days
but no more than 90 days to correct or prevent such viocla~
tion by "informal metheds of conference, conciliation, and
persuasion" leading to entry inte a Conciliastion Agreement
with the Respondent. 2 U.S.C. § 437g{a)(4)(A){(i). Such an
agreement is negotiated by the General Counsel's staff and
must be approved by the Commission., The Commission is em-
powered to include within the Conciliation Agreement ciwvil
penalties of a dollar amount equal to the greater of $5,000
or an amount equal to the contribution or expenditure in-
volved in the violation. 2 U.8.C. § 437¢g{a)(5)(A). In =
case where the Commission believes that a vioclation of the
Act was "knowing and willful,” the Conciliation Agreement
may impose civil penalties of up to 2 dollar smount egual to
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the greater of $10,000 or an amount equal to 200 percent of
the contribution or expenditure involved in the violation.
2 U.8.C. § 437¢g(a)}(5)(B). Any Conciliation Agreement which
is approved by the Commission shall be made public and put
on file in the Public Records Office of the Commission. 2
U.S.C § 437g(a)(4)(Rr) (i1).

1f the Commission and Respondent fail to enter inte a Con-
ciliation Agreement, the Commission may bring & civil action
in Federal District Court. 2 U.S5.C. § 437g{(a)(6)(A). In
such an action, the Commission must establish its allega-
tions of a violation of the Act by a preponderance of the
evidence in a de novo proceeding. As in the case of the
Conciliation Agreeménts, the Commission may reguest the
court to impose civil penalties of up to $5,000 (or the
amount of the violation involved). 2 U.S.C. § 437g(a)(6)
{B). Where the court finds the violation to be "knowing and
willful," it may impose penalities of up to, $10,000 (or 200
percent of the vielation invelved). 2 U.S.C. & 437g (a)
(6)(C). 2/ .

2/ FEC procedure is described further in "The Federal Elec-
Tion Commission: A Guide for Corporate Counsel," 22 Ariz. L.
Rev. 518 (1980).




APPENDIX B

TITLE 2~THE CONGRESS

§ 437z, Enforcement

(a) Administrative and judicial practice and proce.
dure

(1} Any person who believes & violation of
this Act or of chapter 85 or chapter 86 of title
26 hes occurred, may file & compleint with the
Commission. Such complaint shall be in writ.
ing, signed snd sworn to by the person {iling
such complaint, shall be notarized, and shall be
made under penalty of perjury and subject to
the provisions of section 1001 of title 18, Within
5 days after receipt of a complaint, the Com-
raission shall notily, in writing, any person al-
Jeged In the complaint to have committed such
s violation. Before the Commission conducts
any vote on the compleint, other than a vote to
dlsmiss, any person so notified shall have the
opportunity to demonstrate, in writing, to the
Comrission. within 15 days after notification
thst no action should be tsken agalnst such
person on the basis of the complaint, The Com-

. mission may not conduct any investigation or
take any other action under this section solely
on the basls of a corplaint of & person whose
identity is not disclosed 1o the Commission.

(2) If the Comrissian, upon recelving & com-
plaint under paragrzaph (1) or on the besis of in.
formation ascertained in-the normal course of
carrying out its supervisory responsibilities, de-
termines, by an affirmative vote of 4 of its
members, that It has reason to believe that &
person has committed, or is about to commit, a
vivlation of this Act or chapter 85 or cheptler 86
of title 26, the Commission shall, through s
chairman or vice chalrman, notify the person of
tht alleged violation. Such notificetion shall set
forth the faetual basis for such alleged vicls-
tion. The Commission shall make an investiga-
tion of such alleged violation, which msy in-
clude 2 field investigation or audit, in accord-
snce.with the provisions of this section.

{3) The genera]l counsel of the Commission
shell notify the respondent of any recommen-
dition to the Commission by the general coun-

248


https://chapt.er
https://demon.stn.te

sel to proceed to 8 vole on probable eause pur.
suant to paragraph (4)AX1). With such notif}-
cation, the general counsel shall include 8 brief
stating the position of the genersl counsel on
the legdl and factual lssues of Lhe gase, Within
15 days of receipt of such brief, respondent may
submit & brief stating the position of such re-
spondent on the Jega! and factual issues of the
case, and replying to the briel of general coun-
sel. Such briefs shall be filed with the.Secrs-
tary of the Commission and shall'bé considered
by the Comunlssion before proceeding under
paragraph (43

(4XAXI) Except 25 providéd in ¢lause (i), if
the Commission détermines, by sn affirmative
vote of 4 ©f its members, that there is probadle
-c2use Lo believe that any person has committed,
or is about to commmit, s violation of this Act or
of chapter 95 or chapter §6 of title 36, the Com-
mission shall attempt, for & period of at least 30
days, to correct or prevent such viclation by in.
formial methods of conference, concliiation, and
persuasiom and to enter into 3 conclliation
agreement with any persop involved Such st
teript by the Commission 1o correct or prevent
such-violation ms¥ cohtinue for ¢ period of not
mote than 90 days, The Cotnmission may not
enter into a conciliation agreement under this
clause except pursuint to en atitnoetivé vote of

4 of its members, A conclliztion zgreement,
u.nless violated, is & complets bar to any further
action by the Commksio:;. including the bring.
chsm A?I * «ivi) proceedin: under paragraph

XA

i) I any determination of the Comumission
under clause (1) ocewrs during the 45-day period
fmmediately preceding any election, then the
.Commission shall:attzmipt, for s pericd of at
Jeast 15 days, 10 correct or prevent the violation
‘involved by the methods specified in elause (1),

(BXY) No scticn by the Commission or any
person, and no information derived, in connec-
tion with any conciliation attempt by the Com-
mission under subpartgraph (A) may be made
publie by the Comixlssion without the written
consent of the respondent and tbe Commission.

(U5 11 & conelliation rgreement is apyesd upon
by the Commission and the respondént, the
Commission shall make public any conclifation
agreement signed by both the Commission snd
the respondent, If:the Cormission makes s de-
terminstion that » ptrson has not violated this
Act or chapter §5° or chapter 96 of title 26, the
gammbslog shall make public such deu:rmina-

on. .

{5XA) I the Commission believes that a viola.
tion of this Act or-of chapter 95 or chapter 96
of title 26 has been commitied, » conciliation
sgrecment entered- Into by thé Commission
under psragraph (€)(A) may hclude 3 require-
ment that.the person invelved in.such concilis-
tion agreement shall pay a-clvll penalty which
does not exceed the greater of $5,000 or an
amount equal to sny contribution or -expendi-
ture involved in such viclation. .

{B) If the Commission belleves that a know.
ing and wlifud viclstion of Lthis Act or of chap-
ter 85 or chapter 96 of title 26 has been com-
mitted, & conciliation agreement entered into
by the Commission under parzgraph (4)A)
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may require that the person involved In such
conclllation agreemnent shall pay a civil penalty
which does not exceed the greater of $10,000 or
&n amount equal to 200 percent of any contri-
bluUL)n or expenditure involved in such viola-
tion.

(C) If the Commission by an affirmative vote
of 4 of its members, determines that there is
probable cause to belleve that & knowing and
willful viclation of this Act which is subject to
subsection (d) of this section, or a knowing and
willful viclation of chapter 95 or chapter 96 of
title 26, has-occurred or §s about to occur, it
may refer such spparent violation to the Attor-
ney General of the United States without
r:md to any limitations set forth in paragraph
(4XA).

(D) In apy case in which a person has entered
into & conciliation agreement with the Commis.
slon under paragraph (4XA), the Commission
may institute a civil action for relief under
paragraph (6XA) U it believes that the person
hes violated any provision of such conclliation
sgreement. For the Commission to obtaln rellef
in any civil action, the Commission need only
establish that the person has violated, in whole
or in part, any requirement of such conclliation
agreement.

(6)A) If the Commission is unable to correct
or prevent any violation of this Act or of chap-
ter 95 or chapter 96 of title 26, by the methods
specified in paragraph (4)(A), the Commissjon
may, upon an affirmative vote of 4 of its mem-
bers, institute a civi) action for rellef, including
3 permanent or temporary Injunction, restrain.
ing ‘order, or any other appropriete order (n-
cluding an order for a civil penalty which does
not exceed the greater of $5,000 or an amount
equal to any contribution or expenditure in-
volved in such violation) in the district court of
the United States for the district in which the
person against whom such action is brought is
found, resides, or transacts business,

(B) 1o any civil actlion instituted by the Com-
mission under subparagraph (A), the court may
grant 3 permanent or temporary Injunction, re-
stralning order, or other order, incduding 2 civil
pen2lty which does not exceed the greater of
$5,000 or an amount equal to any contribution
or expenditure involved in such violation, upon
a proper showing that the person involved has
committed, or Is about to commit (if the relief
sought is a permanent or temporary Iinjunction
or a restraining order), a violation of this Act or
chapter 85 or chapter §6 of title 26.

(C) In any civil 2ction for relief instituted by
the Commission under subparagraph (A), if the
court determines that the Commission has es-
tablished that the person involved in such civil
sction has committed & knowing and willful vio-
lation of this Act or of chapter 85 or chapter 96
of title 26, the court may impose a ¢ivil penalty
which does not exceed the greater of $10,000 or
an_amount equal'to 200 percent of any contri-

‘bution or expenditure involved in such viola-
tion.

(7) In any action brought under paragraph
{8) or (6), subpenas for witnesses who are re-
quired to attend a United States district court
may run into any other district.

(8)(A) Any pariy 2ggrieved by 2 order of the
Comuission dismissing 8 complalnt filed by
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such party under paragraph (1), or by & fallure
of the Comrmlssion % 3¢t on such complaint
during the 120.day period beglaning on the
date the complaint is {iled, may flle 5 petition
with the United States District Court for the
District of Columbia.

{B} Any petition’ under sub:mmph ‘(A
shall ‘be {iled, in the case of a of a
complalnt by the Commission, within 60 dayx
aiter the date of the disthissal,

(C) In sny proceeding under this paragraph
the court may declare that the dismis<al of the -
complaint or the {allure 15 act is contrary to
law, and may direct the Commission to conform
with such declaration within ‘3¢ days, falling’
which the complainant may bring, in the name
of such complainant ‘s elvil seticn to remedy
the vislation involved in the original complaint,

(9} Any judgment of s district court under
this subsectioh may be appealed to the court of
appeals, and the judgment of the ‘court of ap-
pesls affifming or setting eside, In whole orin
part, any such order of the distriet court shall
be final, subjest to review by the -Supreme
Court ol the United States upon eertiorari-or
;tartlﬂut!on B provided. in section 1254 of tifle

110) Any action brought under thi.s subsection
shall be advanced onthe docket of the court in
which'{lled, and put shezd of all other aétions
(other than. other sctions brobght under thiy
subsection or under section 437h of this title). ”

4131 the Commission determines after an
investipation that sny person has violated an
order ol the tourt enteted in a proceeding
bmuzht under paragraphi (6), it may petition
the court for an order to hold such person ih
civl contempt, but if it believes the violation to
be ‘knowing. ‘and whiful it may peution the
court Yor an order to hold such persori in-eriml-
nal contempt. .

C12)X(AY. Any  notification or !nvestlntlon
made under this section shell -niot "be ‘inade
public by the Cormmission o7 by any person
without the written consent of the person re-
celving such notification or the person with ze-
spect 10 whom such Investigation Is made.

{B) Any member or empiloyee of the Commis-
sloni, or any other perion, who violates the pro-
visions of subparagraph {A).shall‘be fined not
more than $2,000. Any such mexmber, employee,
or other person who knowingly and williully
violates the provisions of subparagraph (A)
shall be {ined not more thin $5,000.

{b) Notice to persony niot filing required reports prior
to Institutlon of enfarcement action; publication
of 1dentity of persons and unfiled reports

Before taking any sctlon under subsection (a)
of this section sgainst any person who has
falled to file..n yepoit required under section
£2405)(2)0AXI) of this title for the calenday
Quarter- immdsatcly preceding the election in-
volved, . 4n . scrordance  with  section
u«a)muum ‘6f this title, the Comimlssion
shall notify the person of such fallure to file
the required reports. If a satisfactory response
1s not recelved within 4 business cays after the,
dite of notification, the Commissicn shall, pur-
suant to section 438(aX7) of this title, pu‘allsh
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before the election the name of the person end

the report or reports such person has falied to

file.

{¢) Reports by Attoraey Genersl of apparent viols-
tioma

Whenever the Commission refers 2n apparent
violetion to the Attorney Generzl, the Atlorney
General shall report to the Commission zny
action taken by the Attorney General regard-
ing the epparent violation, Each report shall be
transmitied within 60 days after the date the
Commission refers an spparent violation, and
every 30 days thereafter untll the finsl disposi.
tion of the apparent violation.

{d) Pennlties: defenses; milipation of offenses

(IXA) Any person who knowingly and willful.
Iy commits 2 violstion of any provision of this
Act which involves the making, receiving, or re-
porting of any contribution or expenditure 2g-
gregating $2,000 or more during & calendar year
shzll be {ined, or imprisoned for not more than
one year, or both. The emount of this {ine shall
not exceed the greater of $25,000 or 300 percent
of any contribution or expenditure involved in
such violation.

(B) In the cas2 of 2 knowing and willful viola-
tion of section 441b(b}3) of this title, the pen.
alties set forth in this subsection shall apply Lo
s violation involving an amount sggregating
8250 or more during @ calendar yewr. Such vio-
lation of section 441b(bX3) of this title may In-
corporate » Yiolation of section 441c(b), 4411,
snd <£41g of this title,

(C3In the case of a knowing end willful viola-
tion of section 441h of this title, the penalties
se1 forth in this subsection shell apply without
regard to whether the making, .recslving, or re-
perting of & contributiop or expenditure of
31,000 or more is involved

{2) In eny erimingl action brought {or a viols.
tion of any provision of this Act or of chapter
85 or chapter 85 of title 26, any defendant way
evidence thelr Jack of knowledge or intent to
commit the lleged violztion by intreducing ss
evidence a conclliation egreement entered into
between the defendant and the Commission
under subsection (a)(¢XA) of this section which
specifically deals with the 2ot or fallure to sct
constituting such violation and which is still In
effect.

(3) In any crimina) action brought for a viola-
tion of eny provision of this Act or of chapter
85 or chapter 96 of title 26, the court before
which such setion s brought shall take into ac-
count, in weighing the sericusness of the viola.
tion and in considering the appropriateness of
the penalty to be imposed if the defendant is
{ound gulity, whether—

(A} the speclfic act or fallure o act which
constitutes the viclation for which the action
was brought is the subject of & concllistion
igreement entered Into between the defend.
ant and the Commission under subparigraph
{aX4uAY,

(?) the conciiiation agreement is In effect;
ah

{C) the defendant Is, with respect to the
violation invelved, in compliznte with e
conciliation agreement.
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